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F. 
W ho ever maliciouſly ſhall ftrike any perſon with 


'a weapon in the church or church-yard, or 
” draw any weapon there with intent to ſtrike, 


F 


have no ears, ſhall be marked on the cheek with a hot 
iron with the letter F., that he may be knowa for a 


ſhall have one of his ears cut of; and if he. 


fighter, or maker of frays, 5 & 6. Ed.b6. cap. 4. 


Fabtick-lands, Are /ands given to the rebuilding, 
repair, or maintenance of cathedrals, or other churchs, 
and mentioned in the at of Oblivion, 12 Car. 2. cap. 8. 
In ancient time every one almoſt gave by his will, more 
or leſs, to the fabrick of the cathedral or pariſh church 
where he lived. And theſe were called fabrick-lands,. 


becauſe given ad fabricam eccle/iz reprandam. In Dei no-' | 


mine Amen, &c. Die Vaneris ante fe/lum nativitatis 8andit- 
Johannis Baptiſtz, Anno Domini 1423. Ego Richardus 
Smith de Bromyard condo teſlamentum meum in hunc mo- 
dum, Imprimis lego animam meam Deo & beate Marie 
& eli mnibus ſanttis, _—_— meum ſepeiendum in Coemete- 
rio beate Edburge de Bradway. Item lego fabrice eccle- 


| fie cathedralis Hereford xiid. Item lego fabricz capelle 


beate Mariz de Bromyard x| d. Item lego Fratribus de 
Woodhouſe xx d. reſiduum vero bonorum, &c. Theſe fa- 
brick lands the Saxons called timberlonds, Cowell, edit. 
1727. 
aſta armowmm, Feats of arms, juſts, tournaments. 

—— Rex Richardus in Angliam FRE} Ka flatuit fata ar- 
morum, gu vulgo torneamenta dicuntur, in Anglia exer- 
cert iſt. Joh. Brompton in Ric. 1. p. 1261. 

Facto2, As no one perſon, whoſe trade is extenſive, 
can tranſaCt all his own affairs; ſo it is neceſſary for him 
to depute another in his place, on whoſe ability and ho- 
neſty he can rely; and ſuch perſon ſo deputed is called 
a factor, who is in nature of a fervent, whoſe acts ſhall 
bind his maſter on principal, ſo far as he acts perſuant to 
the authority given him. * Molloy 421. 

If the commiſſion be general as to diſpeſe, do, and 
deal therein as if it where your own, hereby the factor is 


_ Excuſed if a loſs happens z but if the commiſſion be to 


ſell and diſpoſe, hereby the factor is not enabled to ſell 
upon tick, nor can he ſell for any unreaſonable time, as 
ten or twenty yours though there be the words as if it 
Were your own, but muſt fell according to the uſual time, 


| for which credit is given for the commodites he diſpoſes 


of. Molley 422. 1 Bulft. 103. 

f in account the defendant pleads before auditors, that 
the goods for which he is to account were bona peritura, 
and notwithſtanding his care in keeping them were 
worſe, and that they remained in his hands for want of 
buyers, and were in danger of growing worſe, and that 


rad oo oy ſold them upon credit to a man beyond ſca; 
ek IL | 
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* 4 this isno good plea, tor a faftor cannot ſel], even bong 


peritura, upon credit, without a particular commiſſion 
ſo to do. 2 Med. 100. | 
In favour of trade and merchandize, an action of ac- 
count lies at Common law zgainſt a faftor as againſt a 
bailiff, in which he ſhall have all reaſonable allowances, 
9 Co, g90.b. 172.4. 11 Co. 90: a. 2 Rol. Abr, 161, 
Alſo, if a man byobligation acknowledges that he has 
received money ad proficiendum & computandum, the obli=- 
gee may either ſue the bond, or have an action of ac- 
count at his election. x Rel. Abr. 118, Dyer 20, Cre, 
Eliz. 644. 
If goods are conſigned to a faftor, and upon arrival he 
makes a falſe entry at the Cuſtom-houſe, or lands them 
*without paying the cuſtoms, whereby they become for- 
feited, and are ſeized, whatever the principal hereby ſuf- 
fers, the-fa&tor mult inevitably make good, altho? his com= 
miſſion were-general ; but if the factor makes his entry 
according to the invoice, or his letter of advice, and it 
falls out the ſame are miſtaken, though the goods are 
loſt, yet is the fator excuſed. Molly 423. Cro. Fac. 
205. Lan. 65. Re 
f a factor beyond ſea be brought to account in equity, 
he ſhall be allowed the cuſtoms payable beyond ſea, be- 
cauſe he runs the venture ; and if the goods had been loſt 
| by non-payment of ſuch cuſtoms, he muſt have anſwered 
the value of them. 1 Chan. Ca. 25. 

But if a home faCtor be brought to an account, he 
ſhall not be allowed the cuſtoms, unleſs he ſwear he hath 
paid them; becauſe it were a matter of great ſcandal, 
| that any thing ſhould paſs the allowance of a court of 
juſtice that is gotten by defrauding the government. 
1 Chan. 30. | | 

The principal ſhall anſwer for his fator in all caſes 
where he is privy to the at or wrong, and ſo in con- 
trats, if a factor buy goods on the account of the prin- 
cipal, eſpecially where he has been uſed fo to do, the 
contract of the fator will oblige the principal to a per- 
formance of the bargain. Molloy 423. | ; 

But if A. being poſleſſed of certain artificial and coun- 
terfeit jewels of the value of 168 /. and knowing them 
to be ſuch delivers them to B. his ſervant, commanding 
him to tranſport the ſaid jewels to Barbary, and them to 
ſell to the King of Barbary, or ſuch other perſon as 
would buy them, but gives B. no charge to conceal 
their being counterfeit, and thereupon B, goes into Bar- 
bary, and knowing theſe jewels to be counterfeit, ſhews 
them to C. for good and true way and affirming to 
C. that they are worth 810/. detires C. to fell them to the 
ſaid King ; whereupon C. does ſell them to the faid King 
for $10 /. which money C. pays B. who thereupon im- 
mediately returns to England, and pays the 810. to A. 
his maſter; and after the jewels being diſcovered to be 
counterfeit, C, is impriſoned by the ſaid King, till he 
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fepays the $10 /. out of his own effeQs; of all which 


' matter C, gives notice to A. and demands ſatisfaction, 


&c, yet no aQtion lies againſt A. for jewels are in them- 
ſelves of an uncertain value, and B. was not by A. par- 
ticularly direted to C. and all that was done guoad C. 
was the voluntary ac of the ſervant, for which the maſ- 


ter is not bound to anſwer. Bridg. 125, 126, Cro. 


Fac. 469. 2 Rol. Rep. 5,26. Poph. 143. + 

It hath been ruled in equity, that if one employs a 
fator, and intruſts him with the diſpoſal of merchan- 
dize, and the factor receives the. money, and dies in- 


debted; to debts of a higher nature, and it appears by 
- evidence, that this money was veſted in other goods, and 


remains unpaid, thoſe goods, ſhall be taken as part of the 
merchants eſtate, and not the factor's, but if the fattor 
have the money, it ſhall be looked upon as the factor's 
eſtate, and muſt firſt anſwer the debts of ſuperior cre- 
ditors, &c. for as money has no ear-mark, equity can't 
follow that in behalf of him who employed the factor, 
I Salk.160. | 

If A. employs B. as his faRor to ſell cloth, and B. ſells 
the cloth on credit, and before the money is paid, ÞB. dies 
indebted by ſpecialty more than his aflerts will pay ; this 
money ſhall be paid to A. and not to the adminiſtrator of 
B. as part of his affets, but thereout muſt be deduQed 


What was dueto B. for commiſſion ;- for a fattor is in. 


nature only of a truſtee for his principal. 2 Vern. 638. 
The plaintiff being a faQtor in Blackwell- Hall, ad- 
vanced money for his principal, relying, as he was ſurmiſed 
on the credit of cloths reſting in his hands to reimburſe 
himſelf; the clothier died, his adminiſtrator ſued at law 
for the cloth, and the faQtor prayed that he might be al- 
lowed on account of the monies he had advanced, but 
was diſſmiſed ; for if there are debts of a higher nature 


it would be a deva/tavit in the adminiſtrator to pay or 


diſcount the plaintiff's debts. 2 YVern.117. 

Where a fator at the Canaries deſerves money for 
faRtorage, he cannot bring an action for his faRorage, 
unleſs the principal refuſe to come to an account ; and if 
it appears that the factor has money in his hands, he may 
detain and cannot bring an aCtion for his faCtorage ; but 
if he were directed $0 veſt all the produce of his adven- 
ture in wines, then he may bring an action for his fac- 
torage and pains, becauſe he cannot detain, and hath no 
other remedy. Per Holt, Comb. 349. Hereford v. 
Powell. Fo 

Where a factor or agent of the African company had 
delivered up his accounts to his ſucceſſor, according to the 
rules of the eſtabliſhment, which were afterwards burnt 
by a late agent of the company, the Lord Chancellor or- 
dered the plaintiff to ſwear that he left them with the 


' ſucceſlor, which ſhould conclude the company. Mech. 
231 Car. 2. 2 Chanc. Caſ. 11, 14. Melliſh v. African 


Company and Edlin. Ro 

A fe&or took a bond in his own name and died, and 
the obligor having failed, a bill was brought againſt his ſon 
for an account, the Lord Chancellor put the ſon to prove 
that his father, the taſtator, gave particular notice to the 
plaintiff that he ſold on truſt, and to whom. Trin. 
33 Car. 2. 2 Chan. Caf. 5b, 58. Daſhwoed v. Elwall. 

FaQorsareliable tothe ſtatutes concerving bankruptcy, 
5 Geo. 2. c. 30. ſet. 39. | 

FaRor not to buy cattle on his own account, 31 Geo. 


| 2, C. 40. ſeft. 11. 


It was held by Lee Ch: J. that though a fator has 


power to ſell, and thereby bind his principal, yet he. 
 cannotbind or affe& the property of the goods by pledging 


them as a ſecurity for his own debt, though there 1s the 
formaility of a bill of parcels and a receipt. Stran. 1178. 

Where goods are fold by a factor at is own riſque, 
the vendee is not anſwerable to the owner. Stran. 
1182. | ' 

See WPaſter and ſervant, 

Faco2age, 1s the wages or allowance paid and made 
to a factor by the merchant. The gain of faQtorage is 
certain, however the ſucceſs proves to the merchant ; 
butthe commiſſions and allowances vary according to the 
cuſtoms and diſtance of the country, in the ſeveral places 
where factors are reſident: In the Y2/t- Indies, the com- 
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FA 
miſſion runs at about 8 per cent. but in France and Spain, 
Sc. not above 2 per cent. and in Holland but one and a 
half per cent, Lex Mercat. 155. 

Facnum, A man's own act or deed. Prediftus 
vero Willtelmus poſtea per concordium quietam clamavit libere 
& pactfice ab ommt ſervitio diftam advocantiam ut patet. 
per factum ſuum. Mon. Angl. tom.2. p. 246. 

Faculty, ( Facultas,) As it is reſtrained from the ori- 
ginal and active ſignification, to a particular underſtanding 
in law, is uſed for a privilege, or ſpecial power granted 
unto a man by favour, indulgence and diſpenſation, to do 
that which by the Common law he cannot do; as to eat 
fleſh upon days prohibited, to marry without bans firſt 
aſked, to hold two or more eccleſiaſtical livings ; the ſoa 
to ſucceed the father in a benefice, and ſuch like. And 
for the granting of theſe, there is an eſpecial court under 
the archbiſhop of Canterbury, called The court of the fa- 
culties, and the chief officer thereof, The maſter of the fa- 
culties, Magifler ad facultates, whoſe power to grant as 
aforeſaid, was given by 25 H. 8. cap. 21. Cowell, edit. 
1727. 

11 he court of faculties is a court, altho' it holdeth no 
plea of controverſy. It belongeth to the archbiſhop, and 
nis officer is called Aagifter ad facultates. And his power 
is to grant diſpenſations, as to marry, to eat fleſh on days 
prohibited, (and ſo may every dioceſan) ; the fon to ſuc- 
ceed his father in his benefice; one to have two or more 
benefices incompatible, &c. It is called faculties in the 
ſtatute of 28. H. 8. which in one ſenſe ſignifieth a diſ- 
penſation. So that facultates (in this ſenſe) diſpenſationes 
& indulta, are ſynonima. This authority was raiſed and 


given to the archbiſhop, of Canterbury by the ſtatute of 


25 H. 8.21. 4 Inftl, 337. Godeol. Repert. 106. ſee. 8. 

Stat. 25 H. 8. 21. enaQts, ** That the archbiſhop of 
Canterbury, and his ſucceſſors, ſha)! have power and au- 
thority, to ordain, make and conſtitute a clerk, which 
ſhall write and regiſter every licence, diſpenſation, faculty, 
writing or other inſtrument to be granted by the ſaid 
archbiſhop, and ſhall find parchment, wax, and ſilken 


laces convenient for the ſame, and ſhall take for his pains 


ſuch ſums of money as ſhall be hereafter in this preſent 
act to him limited in that behalf for the ſame. And that 
likewiſe the King, his heirs and ſucceſſors, ſhall by his 
letters patent under his Great ſeal ordain, depute, and 
conſtitute one ſufficient clerk, being learned in the court 
of Chancery, which always ſhall be attendant upon the 
Lord Chancellor, or Lord Keeper of the Great ſeal for 
the time being, and ſhall make, write and inroll the 
confirmation of all ſuch licences, diſpenſations, inftru-. 
ments or other writings, as be thither brought under the 
archbiſhop's ſ-al there to be confirmed and inrolled; and 
ſhall alſo intitle in his book, and inroll of record, ſuch 
other writings as ſhall thither be brought under the arch- 
biſhop's ſeal, notto be confirmed, taking for his pains ſuch 
reaſonable ſums of money as hereafter by this a ſhall be 
limited for the ſame; and that as well the ſaid clerk ap- 
pointed by the ſaid archbiſhop, as the ſaid clerk to be ab- 
pointed by the King, his heirs or ſucceſſors, fhall ſub- 
{cribe their names to every ſuch licenſe, diſpenſation, 
faculty or other writing that ſhall come to their hands to - 
be written, made, granted, ſealed, confirmed, regiſtred 


and inrolled by authority of this a, in form as is before 


rehearſed.” h 
An exception was taken, that a faculty granted by the 
archbiſhop of Canterbury was not ſubſcribed by the arch- 
biſhop's clerk of the faculties, but by his under-clerk, 
when *tis expreſsly required by the ſtat. 25 H. 8. thatit 
ſhould be ſigned by the clerk himſelf; which is very true; 
but the aCt is but diretory, and *tis not ſaid that it ſhall 
be ſigned by the chief clerk himſelf; ſo that this being 
ſigned by his under clerk, and it being cuſtomary in this 
office for the under clerk to ſign faculties, this exception 
is of no weight. 8 Med. 364. King v. Biſhop of Cheſter. 
Another exception was taken in the caſe above, that it 
was not ſubſcribed and inrolled by the King's clerk of the 
faculties in Chancery, as it aught, becauſe he is impowered 
by the ſtatue to tender an oath to the perſon who hath 
obtained it ; which ſtatute was made to reſtrain the ex- 
travagant grants of the pope in thoſe days, and therefore 
| ſhould 


FA I 
. ſhould be fully and ftrialy performed by the clerks them- 
ſelves, and not by their deputy clerks ; and this muſt be 
intended by the legiſlators; for otherwiſe this ac would 
have been penned as the ſtatute of wills, or as the ſtatute 
of promiſlory notes, by which *tis enacted, that the fign- 
ing ſhall be by the parties themſelves, or by any other 
perſon authorized by them ; therefore this muſt be done 
by the principal clerks themſelves, and not by their under 
clerks, for 'tis not afſignavle to them ; and therefore this 
faculty is void, eſpecially ſince there is a proviſo in the 
faculty itſelf, that it ſhall not be good till ſubſcribed and 
regiſtred by the clerk of the faculties in Chancery, which 


is in the nature of a condition precedent, and not to be 


figned or ſubſcribed by his order. It was held, that 
| where a mandoth any thing by the expreſs order of an- 
other, as it was done in this caſe, 'tis as good as if done 
by himſelf; as where one expreſsly orders another to ſign 
a deed, which the perſon thus ordered did afterwards 


ſign, this is good as one determinate aCt ; but where the | 


deputy doth any thing by virtue of a general deputation, 
it muſt be where a deputy may be made by law. The 
judgment was affirmed, 8 Mod, 364, 365. King v. 
Biſhop of Cheſter. | 
The King by his prerogative, without the archbiſhop, 
may grant to a biſhop to hold a church in commendam, 
notwithſtanJing the ſtatute of 25 7. 8. cap. 21., Cro. 
 Eliz, bot. Armiger v. Hoiland, See Pluralities, 
 Faeſting-men, 7. e. V aſſlals. 
requirat, vel habentes homines, quos nos dicimus felting- 
| men, nec eos gut accipitres portant vel falcones, &c, Charta 
Cenulphi Regis Mexiorum in anno 821. In Monaſt, 
Anglican. tom. 1. p. 100. Du Freſne renders this word 
Homines commendati vaſſalli, ex Sax. teſting, commendatus, 
& man, homo: And lays, Habentes idem valet ac divites. 
But fe/ting-men and habentes homines mean rather pledges, 
fureties, or b>ndſmen, which by Saxon cuſtom were faſt 


Nec Rex ſuum paſtum 


bound to anſwer for one another's peaceable behaviour. ' 


Cowell, edit. 1727. | | 
 Fag, A knot or excreſcency in cloth. *Tis uſed in 
this ſenſe in the ſtat. 4 £4. 4. cap. 1. from the Sax. fece, 
intervallum. | 

Faggot, A badge wore in times of popery on the 
fleeve of the upper garment of thoſe who had recanted 
| and abjured what the then powers called hereſy. For 
thoſe poor terrified wretches were not only condemned to 
the penance of carrying a faggot to ſuch an appointed 
place of ſolemnity, but for a more laſting mark of infamy, 
they were to have the ſign of a faggot embroidered on one, 
and ſometimes on each fleeve. And the leaving off this 
badge or faggot was often alledged as the fign of apoſtacy. 
Cowell, edit. 1727+ | 

Faida, z. e. Malice or deadly feud, 
88. From:the Sax. fehth, inimicitia. 

Failure of reco2d, 1s when an aftion is brought againſt 
a man 3 who alleges in his plea matter of record in bar of 
the action, and avers to prove it by the record ; but the 
plaintiff ſaith, nul tiel record, viz, denies there is any ſuch 
record ; Upon which, the defendant hath day given him 
by the court to bring it in;z and if he fails todo it, then 
he is ſaid to fail of his record, and the plaintiff ſhall have 
' Judgment to recover. Terms de la ley, 

. In a formedon in deſcender, a fine with proclamations 
levied anno 30 H. 8. was pleaded ; and upon an iſſue of 
nul tiel record, the tenant brought it in at the day, but in 
the proclamations made in Trinity term, the year of the 
King was leſt cut; but becauſe thuſe which were made in 
Eaſter term befure, and in Michaelmas term after were 
right, and the year of the King was expreſſed in them, 
theretore the other were held to be right, for it muſt be in 
the ſame year. Dyer 234. 

In affiſe, the defendant pleaded, that the plaintiff was 
outlawed ; the plaintiff replied nul tel record, and being 
at iſſue thereon, the tenor was brought in by mittimus, by 
which ir appeared, that there was a variance between the 
day of the-return of the exigent, and that where the out- 
lawry was pronounced ; and this was held a failure of the 
record, Dyer 187. | 


VorL,. l. 


Leg. H. x. cap. 


in Fifter and Fackſorn's caſe, 


F. :A--F 
In affiſe, the tenant pleaded, that before that time the 
now demandant had brought an afliſe againſt his father ; 


who pleaded, that the demandant had made a feoffment 
to him, and it was fo found by the affiſe ; the demandant 


pleaded nul tie! record, and upon that iflue the tenant 


brought in the record, by which it appeared, that the 
aſſhiſe was brought againſt his father and mother ; adjudg- 
ed, that this variance Cid not make a failure of the record 
Hioed. $8; 

Formedon of the manor of Tsfield, the defendant plea- 


ded in bar a common recovery of the ſaid manor againſt 


the donee in tail, who replied nul tiel record, and being 
at iſſue, the defendant brought in the record, by which 
it appeared, that the recovery was of the manor of 1/- 
field, inſtead of Tsfield ; adjudged, that this being in a* 
common recovery, it ſhall not bea failure of record for 
this ſmall variance, but it ſhall be amended, it being the 
miſpriſion of the clerk. 5 Rep. 46. Cook's caſe, 

In debt upon an eſcape, the plaintiff declared, that he 
had obtained a judgment in an inferior court, upon 
which the party was taken, and the ſheriff ſuffered him 
to eſcape; the defendant pleaded nul tiel record, and be- 
ing at iſſue, the defendant brought in the record at the 
day, by which it appeared, that there were ſeveral vari- 
ances in the continuances and proceſs ; but yet, becauſe 
the plaint, count, and judgment certified, did agree 
with the plaintiff's declaration ; adjudged, thoſe vari- 
ances made no failure, Hob. 179. Coachman v. Hally. 

Upon an information for non-reſidence, the defen- 
dant pleaded another information exhibited againſt him 
the 28th of April 14 Fac. in the Exchequer, for the 
ſame offence ; the plainuff replied nul tiel record, upon 


which they were at iſſue ; and upon the record certified 


it appeared, that the information in the Exchequer was 
exhibited the 29th of April in the ſame year, and it 
was right in every other thing ; and thereupon' this was 


adjudged no failure of the record. Hob. 209, Pary v._ 


Paris. 

In affiſe, the defendant pleaded, that the plaintiff was 
outlawed, the plaintiff replied nul tiel record, and being 
at iſſue, the defendant brought in the tenor by mittimus ; 
adjudged, this was a failure of the record. Dyer 187. 

The defendant pleaded that the plaintiff was outlaw- 
ed, who replied nul tiel record, and before the day in 
which the defendant was to bring in the record, it was 
removed by writ of error, and thereupon he brought in an 
exemplification of it, without writ, or without any 
ſeal, but that of the King's Bench ; adjudged, this was 
a failure of the record, and ſo it had been, if it had been 
reverſed upon the writ of error, though there was ſuch 
2 record at the time of the plea pleaded. Dyer 227. 

Upon non damnificatus pleaded, the plaintiff replied, 


that he was damnified by a judgment had againſt him 


upon a plaint in London; the defendant rejoined nul tiel 
record, and being at iſſue, the plaintiff at the day brought 
in the tenor by mittimus; adjudged, a failure of the re- 
cord. Dyer 187. f | 

In an information agaiaſt the defendant for recuſancy, 
he pleaded, that he was indicted in AZ:44/e/ex for the ſame 
offence ; the plaintiff replied nul tel record, and being at 
iflue, the defendant took out a certrorar; directed to the 
juſtices of peace, and at the day brought in the tenor of 
the record, certified by the cu/los rotulorum by mittimus ; 


' now, though this cettificate was void, becauſe it was not 


made by the juſtices of the peace to whom the certiorare 
was directed, and by conſequence the defendant had fail- 
cd to bring in the record at the x7 ; yet becauſe it was 
the award of the court, it was held to be no failure in the 
defendant. Hob. 135. Pie verſus Thrill. Antea Certiorari 
ET E316: 

] In audita querela the plaintiff ſet forth, that he was 
taken in exccution upon acapias utlazatum on an outlawr 


-after judgment, and that the ſheriff ſuffered him to el- 


cape ; the defendant pleaded, that after the eſcape, and 
before the audita querela brought, the outlawry was rever- 
ſed for error, and fo nul tiel record, 8 Rep, 142. in Dr, 


Drury's caſe, 


B A recog . 


» 


FT 


A recognizance with condition will not vouch a 
pa..4j ag pleaded fingle, on nul tiel record, 1 Lord 
aym. 84. | 

Faint-acion, (Fr. Feinte,) Is a feigned aftion, that 1s, 
ſuch ation, as that although the words of the writ be 
true, yet for certain cauſes he has no title to recover 
thereby. And a falſe attion is whereby the words of the 
writ are falſe. Coke on Littl. fol. 361. yet ſometimes they 
are confounded. Hg ah 

Faint-pleader, (from the Fr. Feinte, Fo ) Signifies 
a falſe, covinous, or colluſory manner of pleading, to the 
deceit of a third party. Cowell. See Pleading, 

Fair pleading, See Beaupleader. : 

Fairs and markets, Fair, (Fr. feire, Lat. nundine) 
Y\ tolemn or greater ſort of market, granted to any 
town by privilege, for the more ſpeedy and commodious 
proviſion of ſuch things as the ſubjeCt needeth, or the 
utterance of ſuch things as we abound in above our own 
uſes and occaſions; both our Engliſh and French word 
ſeem to come from ferie, becauſe it is always incident 
to a fair by privilege, that a man may not be moleſted 
or arreſted in it for any other debt, than what was firſt 
contracted in the ſame, or at leaſt was promiſed to be 
paid there. Covell. 


| 
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1. Of the right of holding a fair or market ; where, when, 
and how long to be held. 


2. Of the duty and power of proprietors of fairs and mar- | 
hets; the toll and duties they are intitled to; and how far a 


ſale in an open fair or market changes the property of a thing 
fold therein, | 


I. Of the right of holding G fair or market ; where, when, 
and how long to be held. | 


The firſt inſtitution of fairs and markets ſeems plainly 
to be for the better regulation of trade and commerce, 
and that merchants and traders may be furniſhed with 
ſuch commodities as they want, at a particular mart, 
without that trouble and loſs of time, which muſt neceſ- 
farily attend travelling about from place to place z and 
therefore as this is a matter of univerſal concern to the 
commonwealth ; ſo it hath always been held, that no 
perſon can claim a fair or market, unleſs it be by grant 
from the King, or by preſcription, which ſuppoſes ſuch 
a grant. 2 In/t. 220, 3 Mod. 123. 

And therefore if any perſon ſets up any ſuch fair or 
market without the King's authority, a quo warrants 
lies againſt him; and the perſons who frequent ſuch fair 
&c. may be puniſhed by fine to the King. 3 Med. 127. 

Alſo it ſeems, that if the King grants a patent for 
holding a fair or market, without a write of ad quod dam- 
num executed and returned, that the ſame may be repealed 
by ſcire facias ; for though ſuch fairs and markets are a 
benefit to the commonwealth ; yet too great a number of 
them may become nuſances to the publick, as well as a 
detriment to thoſe who have more ancient grants. 3 
Lev. 222, »% | 

So where a writ of ad quod damnum is deceitfully exe- 
cuted, as where F. S. intending to get a patent for a 
market every Tueſday in Chatham, which is within a mile 
and a half of Reche/ter, in which there is a market every 
IV:dn:ſday and Fridey, took out a writ of ad quod dam- 
num, which was executed the ſame day it bore ze/fe, and 
thirty miles from Reche/ter, without notice to the mayor, 
&c. of Racheſler ; and the puny obtained thereupon was 
46 Ig by ſcire facias. 3 Lev. 220, 221, 2 Vent, 344. 


Replevin. The queſtion was upon the pleading be- 
tween the Earl of Nottingham and the corporation of Da- 
entry, whether the King can grant a fair within the 
dutchy of Lancaſter, and out of the county palatine, 
under the Great Seal of England? And after ſeveral ar- 
guments at bar, it was adjudged, Paſch. 10 Will. 3. C. 
B. that he well might; becauſe it is a new royal fran- 


 chiſe of a new creation, and was not at oy fog an, in- 


heritance in the Duke of Lancaſter. 


vor 167. the 
caſe of Saffron I/alden, 


Raſt. Entr, 524. Quare impedit, 
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Treſpaſs 635. Lord Raym. 341. Paſ. 10WV. Q.inC.B. 
Aſlill v. Cie 4s ? & 

It ſeems clearly agreed, that if a perſon hath a right to 
a fair or market, an another erects a fair or market ſo near 
his, that it becomes a-nuſance to his fair, &c. that for 
this detriment and injury done to him, an action on the 
caſe lies ; for it is implied in the King's grant, that it 
ſhould be no prejudice to another, 2 Rel. Abr. 140. 

Alſo, although the new market be held on a different 
day, yet an aCtion on the caſe lies; for this, by foreſtal- 
ling the ancient market, may be a greater injury to the 
owner, than if held on the ſame day with his. 2 Saund,. 
172. 1 Mod. 6g. 

If a man hath a fair or market, and a ftranger diſturbs 
thoſe who are coming to buy or ſell there, by which he 
loſes his toll, or receives ſome prejudice in the profits ariſ- 
ing from his fair, &c. an ation on the caſe lies. 1 Ro!. 
Abr. 106. 2 Vent. 26, 28. | 4 

So if upon a ſale in a fair a ſtranger diſturbs the lord in 


taking the toll, an ation upon the caſe lies for this, 1 
Ral. Abr. Ob. : 


The King is the fole judge where fairs and markets 


ought to be kept ; and therefore it is ſaid, that if he grants 
a market to be kept in ſuch a place, which happens not to 
be convenient for the country, yet the ſubjects can go to 
no other ; and if they do, the owner of the ſoil where they 


meet is liable to an ation at the ſuit of the grantee of the 


market. 3 Md. 123. 
But if no place be limited for keeping a fair by the 


King's grant, the grantees may keep it where they pleaſe, 
or rather where they can moſt conveniently ; and if it be 


ſo limited, they may keep it in what part of ſuch place 


they will. 3 Md. 108. 


By the 13 £liz. cap. 5. No fairs or markets ſhall be kept 
in churchyards. 

By the 27 H. 6. cap. 5, © Fairs and markets on the 
principal feaſts, vsz. Aſcenſion-day, Corpus Chriſti-day, 
Whitſunday, Trinity-Sunday, and all other Sundays, the 
Aſſumption of our Lady, All Saints, and Good Friday, ſha'l 
ceaſe from all ſhewing of goods and merchandizes, ne- 
ceſſary vituals only excepted ; upon pain of forfeiture of 
their goods ſhewed, the four Sundays in harveſt excep- 
ted ; and the fairs or markets, which are granted to be 
holden on theſe feſtivals may be holden within three days 
before or after,” 

- But ſee the ſtatute x Car. 1. cop. 1. and 29 Car. 2. 
cap. 7. by which it is enafted, That no perſons whotſo- 
ever, above 14. years old, ſhall exerciſe any wordly 1a- 


bour, buſineſs, or work of their ordinary calling, on the 


Lord's day (except works of neceſlity and charity, and 
the drefling and ſelling of meat in an inn and viQtuallin 
houſe, for thoſe who cannot otherwiſe be provided) on 
pain of forfeiting 5 Shillings, and no perſon ſhall pub- 
lickly cry or expoſe to ſale any goods whatſoever on this 
day (except milk, which may be ſold before nine in the 
morning, and after four in the afternoon) on pain of for- 
feiting the ſame. 

By the ſtat. 2 Eg. 3. cap. 15. it is eſtabliſhed, ** That 
it ſhall be commanded to all the ſheriffs of England, and 
elſewhere, where need ſhall require, to cry and publiſh, 
within liberties and without, that all the lords which 
have fairs, be it for yielding certain form for the ſame to. 
the King, or atherwiſe, ſhall hold the ſame for the time 
that they ought to hold it, and no longer, that is to ſay, 
ſuch as have them by the King's charter granted them, 
for the time limited by the ſaid charters ; and alſo they, 
that have them without charter, for the time that the 
ought to hold them of right ; and that every lord, at the 
beginning of his fair, ſhall there do, cry and publiſh, 
how long the fair ſhall endure, to the intent that mer- 
chants (Fl not be at the ſame fairs over the time fo 


publiſhed ; upon pain to be grievouſly puniſhed towards 


the King; nor the ſaid lords ſhall not hold them over the. 
due time, upon pain to ſeize the fairs into the King's 
hands, there to remain till they have made a fine to 
the King for the offence, after it be duly found, that the 
lords held the ſame fairs longer than they ought, or that 


the merchants have continued above the time fo cryed and 


And 


—- 
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And by the 5 £4. 3. ws. 5. reciting, That by the 
above mentioned ſtatute 2 £4. 3. called the ſtatute of 
Northampton, there is no certain- puniſhment ordained 
againſt the merchants ; if they ſell after the. time, it 18 
accorded, ** That the ſaid merchants, after the ſaid time, 
ſhall cloſe their booths and ſtalls, without putting any 
manner of ware or merchandize to ſell there ; and if it 
| be found that any merchant from henceforth ſel] any 
ware or merchandize at the ſaid fairs, after the ſaid 
time, ſuch merchant ſhall forfeit to our Lord the King 
the double value of that which is ſold ; and every man 
that will ſue for our Lord the King ſhall be received, 
and alſo have the fourth part of that which ſhall be loſt 
at his ſuit.” 


2. Of the duty and power of proprietors of fairs and mar- 
kets ; the toll and duties they are intitled to; and how far a 
ſale in an open fair or market changes the property of a thing 
fold therein. 


If the King grants unto one a fair or market, he ſhall 
have, without any words to that purpoſe, a court of re- 
cord, called a court of piepowder, as incident thereto, for 
that is for advancement and expedition of juſtice, and for 
the ſupporting and maintenance of the fair or market, 
2 Infl. 220. 

Owners and governors of fairs are to take care that 
every thing be ſold according to juſt weight and meaſure, 
who for that and other purpoſes may appoint a clerk of 
the fair or market, who is to mark and allow all ſuch 
weights, and for his duty herein can only take his rea- 
ſonable and juſt fees, See 4 [n/?. 274. Adoor 523. 1 
Salk. 327. | 

Fairs and markets are ſuch franchiſes as may be forfeit- 
ed, as if the owners of them hold them contrary to their 
charter, as by continuing them a longer time than the 
charter admits, by diſuſer, and by extorting fees and du- 
ties where none are due, or more than are juſtly due. 2 
Inſt. 220. - Finch 164. 3 Med. 108. 

Toll payable at a fair or market is a reaſonable ſum 
of money due to the ownerof the fair or market, upon ſale 
of things tollable within the fair or market, or for ſtal- 
lage, pickage, or the like, 2 Intl, 222, 2 Jon. 


207. 

Tool is a matter of private benefit to the owner of the 
fair or market, and not incident to them; therefore if the 
King grants a fair or market, and grants no toll, the pa- 
tentee can have none, and ſuch fair or market is counted 
a free fair or market. QCro. Eliz. 558, 2 Infl. 220. S. 
P. 2 Lutw. 1336. S. P. reſolved, 

Alſo if the King, at the time he grants a fair or mar- 
ket, grants a toll, and the ſame is outragious and exceſ« 
five, the grant of the toll is void, and the ſame becomes 
a free fair or market. 2 In/l. 220, 2 Lutw. 1336. 

But the King, after he grants a fair or market, may 

. grant that the patentee may have a reaſonable toll; but 
this muſt be in conſideration of ſome benefit accruing 
from it to thoſe who trade and merchandiſe in ſuch fair or 
market. 2 nfl. 221. 

No toll ſhall be paid for any thing brought to the fair 
or market, before the ſame.is ſold, unleſs it be by cuſtom 

_ time out of mind, and upon ſuch fale the toll is to be paid 

by the buyer ; and therefore my Lord Coke ſays, that a 

fair or market by preſcription is better than one by grant. 

2 Infl. 221. 

And by I/:/im. 1. cap. 31. © Touching them that 
take outragious toll, contrary to the common cuſtom of 
the realm in market towns, it is provided, that if any do 
ſo in the King's town, which is let in fee-farm, the King 
ſhall ſeize into his own hand the franchiſe of the market ; 
and if it be another's town, and the ſame be done by the 
lord of the town, the King ſhall do in like manner ; and 
if it be done by a bailiff, or any mean officer, without 
the commandment of his lord, he ſhall reſtore to the 
plaintiff as much more, for the outragious taking, as he 
had of him, if he carried away his toll, and ſhall have 
forty days impriſonment.” | | 

But where by cuſtom a toll is due upon the ſale of any 
goods 1n a fair or market, and he who ought to pay it 


'” 
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reſuſes, an ation on the caſe lies againſt him. 1 Rol. 
Abr. 103, 104, 106. But ſee 3 Lev. 400. whete this 
point is doubted, becauſe toll is quaſi a debt, for which 
debt or an aſumyfit lies, | 

If goods are brought into a market, the owner of the 
ground cannot diſtrain them damage- —_ becauſe ſtal- 
lage, &c. is not tendred ; as appears from the following 


caſe, _——'The plaintiff brought an aQion of treſpaſs, fot 
taking with force and arms 7 Aug. 1731. his goods and 


chattels, viz. 100 buſhels of beans, 26 cabbages, &:. at 
Goſport in the county of Southampton, and carried them 


away, to his damage of 40/1. "The defendants as to the 
force and arms, &c. pleaded Not guilty ; upon which if- 
ſue was joined ; and as to the reſt of the treſpaſs they 
juſtify, as bailiffs to Richard lord biſhop of Winch, er," 
the taking the beams, &c. in a piece of ground called 7he 
Market-Place, at Goſport in the ſaid county of South- 
ampthn, of which the biſhop was ſeiſed in right of his 
biſhoprick, then and there damage-fraſant, as a diſtreſs, 
&c, The plaintiff replied, that King George the Firt by 
his letters patent dated the 1oth of April in the third 
year of his reign, granted to Fonathan then lord biſhop of 
IWincheſter and his ſucceſſors, that they might have and 
hold three markets, upon Tueſday, Turſday, and Saturday, 
in every week for ever at Goſport aforeſaid, for buying 
and ſclling fleſh, fiſh, and other proviſions, and all man- 
ner of goods and merchandizes commonly bought and ſold 
in markets, with all tolls and other profits to thoſe markets 
belonging, Then he ſets out, that before the time when, 
&c. viz. Saturday the ſaid 7th of Auguſt, a market at 
Goſport aforeſaid, in the ſaid piece of ground called The 
Market-Place, was held by the biſhop of Wincheſter b 

virtue of the ſaid letters patent ; and that the plainti 

before the time when, &c. to wit, upon the ſaid Saturday 
the 7th of Auguſt, did bring into the ſaid piece of ground 
called The Market-Place at Goſport aforeſaid, into the 
ſaid market there as aforeſaid then held, the goods in the 


declaration, being goods commonly beught and ſold in 


markets, to expole them to ſale and to ſell them ; and 
the ſaid goods in the ſaid piece of ground in the market 
there then held did expoſe to ſale; as he well might; 


which goods were in the ſaid piece of ground in the mar- 


ket aforeſaid ſo by the plaintiff expoſed to ſale, tntil the 
defendants of their own wrong afterwards, viz. the ſaid 
7th of Auguſt, during the ſaid market fo as aforeſaid held, 
the ſaid goods in the ſaid piece of ground in the ſaid 


market ſo as aforeſaid expoſed to fale, took and carried 


away, &c. The defendants, after having prayed and 
had oyer of the letters patent mentioned in the replica» 
tion, by which the markets were granted to Jonathan 
biſhop of /incheſter and his ſucceſſors, with general words 
of all tolls and other profits to the ſaid markets belonging, 
rejoin and ſay, that the plaintiff, before and at the time 
the ſaid goods were taken at Goſport aforeſaid, unjuſtly 
and without any reaſonable cauſe claimed to bring the 
ſaid goods into the ſaid piece of ground called The Market- 
Place into the ſaid market there held and tb be held, and 
to lay them upon the ground there, and to expoſe them 
to ſale and ſell them in the ſaid market, without pay- 
ment of any toll for the ſame, and abſolutely refuſed to 
pay any toll for the ſame : whereupen the defendants as 
bailiffs of the ſaid biſhop of Y/incheſter at Goſport aforeſaid 


requeſted the plaintiff to carry his ſaid goods in the de-. 


claration mentioned out of the ſaid piece of ground called 
The Market-Place; but the plaintiff then and there re- 
fuſed ſo to do; per quod the defendants, as bailiffs of the 


ſaid biſhop of Wincheſter, the ſaid goods then and there 


took damage-feaſant as a diſtreſs for the damage, and im- 


pounded them, &c. To this rejoinder the plaintiff de-. 


murred ſpecially, and the defendants joined in demurrer. 
Mr. Driver for the plaintiff argued, that judgment 
ought to be given for him, becauſe it appears by the re- 
plication, that the plaintiff carried the goods and chattels 
mentioned fn the dec!aration into a publick market, to 
expoſe them there to ſale and to ſell them : that in publick 
markets all ſubjeAs have right to bring in their goods ; 
and though where toll is due they will be ohliged to pay 
the toll, yet if they do not, that will not make them 
treſpaſſers for bringing in their goods, nor can the Ou 
| O 
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of the market diſtrain.them damage-feaſant. Cro. Eliz 
75. The Mayar of Launceſton's caſe ; and Cro, Eliz. 628, 
Sawyer ve I/ilkinſon; where it was held by the court, 
that the ox-hide brought into Leadenhall market and (old, 


could not be diſtrained damage-feaſant. And as to the 
matter inſiſted upon in the rejoinder by the defendants, that 


they took the goods for not paying of toll; Mr. Draper 
inſiſted, that the rejoinder could not be ſupported, becauſe 
they did not ſhew, that any and what toll was due, which 
ought to be ſet out, that the court might judge whether 


the toll demanded was reaſonable. 2 Infl. 222. And 


that toll was only payable by the buyer without ſpecial 
cuſtom, - which was not pretended in this caſe. 2 Inft. 
220, 221. 2 Lutw. 1329, 1336. Light v. Pym; nor 
that any toll was demanded by the defendants of the 
plaintiff in particular. And Mr. ſerjeant Belfield, who 
was counſel for the defendants, gave up the rejoinder as 
naught, and not to be maintained ; but then he took ex- 
ceptions to the replication, that that had not avoided the 
matter pleaded in bar, becauſe he inſiſted upon it that the 
plaintiff ought to pay ftallage, or ſhew that he had ten- 
dred it, otherwiſe he could not bring his goods into the 
market ; and cited 2 Kol. Abr. 123. Mich. 15. Fac. B. 
R. Newington Fair's caſe z where it was held, if A. has 


a fair in a place, thoſe who have their hotiſes next ad- 


Joining. to the fair, cannot lawfully open their ſhops 
to ſell their goods in the fair, but ſtallage is due for it, 
for they cannot take any benefit of the fair without pay- 
ing the duties which belong to him that purchaſed the 
fair, and ſtallage and pickage is incident to the ſoil in a 
market or fair, {core 474. Heddy v. WWheelhauſe : and 
therefore it appearing by the defendant's plea, that the 
place where, &c. was the biſhop of J/incheſter's freehold, 
and that the plaintiff brought his goods into the market ; 


yet ſince it did not appear, that he had paid or tendred 


Rallage, the defendants might lawfully take them as a 
diſtreſs for damage-feaſant, for the plaintiff was thereby 
become a treſpaſler ab mito. | 

But to this Mr. Draper for the plaintiff anſwered, that 
the defendants have no where ſhewn, ſtallage was de- 
manded and refuſed, but rely only upon non-payment of 


| toll in their rejoinder ; and farther, that if it was due 


and demanded, yet the not paying it would not make the 
plaintiff a treſpaiſer ab initio. So is Six Carpenters caſe, 
$ Cs. 146. b. that nonfeaſance, where a man does an a&t 
by authority in law, as in this caſe where the plaintiff 
carried his goods to ſell into market, will not make him 
a treſpaſſer ab initio z but if ſtallage was due, the defen- 
dants ought to have an action or proper remedy for that, 
and not diſtrain the goods damage-feaſant, And as to the 
principal caſe, he relied on the caſes in Cro. Eliz. 75 & 
628, as in point ; of which opinion were my brothers Page 
and Probyn, and myſelf, brother Lee being abſent for 
ſickneſs; and judgment was given for the plaintiff, n/:, 
&c. Tune the 16th this term, But it was never moved 
again. Lord Raym. 1589. | 

If the King or any of his progenitors have granted to 
any to be diſcharged of toll, either generally or ſpecially ; 
this grant is good to diſcharge him of all tolls to the 
King's own fairs or markets, and of the toils, which toge- 
ther with any fair or market have been granted after ſuch 
grant of diſcharge ; but cannot diſcharge tolls formerl 
due to ſubjects either by grant or preſcription. 2 hf 
221. 

Alſo the King himſelf ſhall not pay toll for any of his 
goods ; and if any be taken, it is puniſhable within the 
ſtatute Y/eſim. 1. cap. JI. 2 Inſt. 221, 

So tenants in ancient demeſne are free and quit from all 
manner of tolls in fairs and markets, whether ſuch tenant 
hold in fee, or life, years, or atwill. 4 Inſt. 269. 2 Inſt. 
221. 1 Rol. Abr. 321, 

But this privilege does not extend to him who is a mer- 
chant, and gets his living by buying and felling, but is 
annexed to the perſon in reſpe&t of the land, and to thoſe 
things which do grow and are the produce of the land. 
F, N. B. 228. 2 Leon. 191. Cre. Eliz. 227. 2 Inſt. 
221. 3 Rel, Abr. 321-2. 

For the encouragement qf trade, and to render con- 
tracts in fairs and markets ſecure, by the Common law, 


Inſt. 713, 7 14 
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every ſale made in a fair or market overt transfers a com- 
plete property in the thing ſold to the vendee ; ſo that 
however injurious or illegal the title of the vendor may be, 
yet the vendee's is good againſt all men, Latch. 144, 
2 Inſt. 713- kit] | - 

But this general rule, that a ſale in a market changes 
the property, muſt be underſtood with the following re- 
ſtrictions : 1, That this ſale in a market overt ſhall not 
bind the King, altho* it bindeth all others, as infants, 
feme coverts, on compos, beyond ſea, or in priſon, and 
whether they were poſlefſed of them in their own right or 
as executors or adminiſtrators. 2 Infl. 713. | | 

2. That though all fairs and markets are overt, yet 
the ſale muſt be in ſome open place, as in a ſhop, and 
not in a warehouſe, or other private part of the houſe, fo 
that people who go along may ſee what is a-doing ;z and 
therefore if the ſhop door or window be ſo ſhut, that the 
goods cannot be ſeen, this alters no property. | 5 Co, 83. 
Biſhop of Warcefler's caſe. 1 And. 344. S. C. and S. P. 
Mor 360. 8. C. and $. P. Poph. 84. S. C. and S. P. 
Cro. Eliz. 454. S. P. 8 Co. 127. 8, P. 
 3- The things bought muſt be of the nature and qua- + 
lity of thoſe which the buyer deals in; and therefore if 
plate, &c. are bought in a ſcrivener's ſhop in London, this 
alters no property, and the true owner may maintain tro- 
ver for thm. 5 Co. 83. caſe of market overt, determined 
at the Old Bailey, by Popham, Egerton, Anderſon, Brian, 
and others, Poph, 84.8. C. and $. P, Cre. Eliz. 454. 
S.C. and $ P. by the name of Biſhop of Worce/ler's caſe. 
1 And, 344. S. C. and 8. P. Moor 360. 8. C. and S. P, 
and _ ſaid that the law is the ſame, if horſes are ſold 
in Cheap/ide, or ſhop-goods in Smithfield, Cro. Fac. 68, bg. 
Taylor _ Where *% P, STE | / ih: 

And by the 1 ac. 1. cap. 21. it is enacted, That no 
ſale, exchange, pawn, or mortgage of any jewel, plate, 
appare), houſhold ſtuff, or other goods, of what kind, 
nature, or quality ſoever the ſame ſhall be of, and that 
ſhall be wrongfully or unjuſtly purloined, . taken, robbed 
or ſtolen from any perſon or perſons, or bodies politick, 
and which at any time hereafter ſhall be ſold, uttered, 
delivered, exchanged, pawned, or done away within 
the city of London, or liberties thereof, or within the 
city of //e/tminſter, inthe county. of Middleſex, or within 
Southwark, in the county of Surry, or within twelve 
miles of the ſaid city of London, to any broker or bro- 
kers, or pawn-takers, by any ways or means whatſo- 
ever, directly or indirectly, ſhall work, or make any 
change or ,alteration of the property or intereſt of and 
from any perſon and perſons, or body politick, from 
whom the ſame jewels, plate, apparel houſhold {tuff or 
goods, were or ſhall be wrongfully purloined, taken, 
robbed or ſtolen. . 

4+ The goods muſt be fold, and a valuable conſidera- 
tion aCtually paid for them. 2 Inſt. 713. | 

5. If the buyer knows at the time of the ſale that the 
owner has not the abſolute property ;z this will not bar 
the right owner. 2 ſnſt. 713. 2 And. 115. and 3 Co. 78, 
b.S. P. 

6. The ſale muſt be without covin, or any combina- 
tion between the buyer and ſeller, to defraud the true 
owner, 2 Inſt. 713. 2 And. 315. and 3 Co. 78. 6. 
$2. | | | 
\ 7, If a ſale be made of goods by a ſtranger in a market 
overt, whereby the right of A. is bound ; yet if the ſeller 
acquireth the goods again, 4. may take them again, be- 
cauſe he was the wrong-doer, and he ſhall not take ad- 
vantage of his own wrong. 2 1nſt. 713. etl 

8. There muſt be a ſole and contract, and therefore a 
ſale to a man of his own goods in market overt bindeth 
not ; and likewiſe a ſale 1n market overt by an infant 
of ſuch tenderneſs of age, as it may appear to the buyer 
that he is within age, or by a feme covert, if the buyer 
know her to be a feme covert, unleſs for ſuch things as 
{he uſually trades for, or by the conſent of her huſband, 
bindeth not. 2 In/t. 713. | 

9. T be contract mult be originally, and wholly made 
in the market overt, and not to have the inception out of 
the market, and the conſummation in the market. 2 
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19. The ſale muſt not be in the night, but between 
ſun-riſing and ſun-ſet; but a ſale made in the night is 
good to bind the parties, but not a ſtranger. 2 1nft. 714. 

Here alſo we muſt obſerve, that at Common law there 
was no reſtitution of goods on any proſecution whatſo- 
ever, except on an.appeal of larceny ; but to remedy this 
inconveniency, and to encourage the proſecuting of fe- 
lons, by ſtat. 21 H. 1. cap. 11. it is enacted, ** That 
if any felon or felons do rob, or take away any money, 
goods or chattels from any of the King's ſubjeQs, from 
their perſons, or otherwiſe within this realm, and there- 
of the ſaid felon or felons be indicted, and after arraigned 
of the ſaid felony, and found guilty thereof or otherwiſe 
attainted by reaſon of evidence given by the: party fo rob- 
bed, or owner of the ſaid money, goods or chattels, or 
by any other by their procurement, that then the party 
ſo robbed, or owner, ſhail be reſtored to his faid-money, 
goods and chattels ; and that as well the juſtices of gaol 
delivery, as other juſtices, before whom. any. ſuch felon 
ſhall he found guilty, or otherwiſe attainted by reaſon of 
evidence given by the party ſo robbed, or owner, or by 
any other by. their procurement, have power by the ſaid 
act to award from time to time writs of reſtitution for 
the ſaid money,. goods or chattels, in like manner as tho' 
any ſuch felon or felons were attainted at the ſuit of the 
party in.appeal.” 2 Hawk. P. C. 170, 171. -. 

Since this ſtatute it has been the practice to reſtore the 
c00ds ſtolen, upon the conviction of the offender, to the 
proſecutor of the jndjEtment, notwithſtanding any ſale 
of them in a market overt; but he can be reſtored 
ro no goods but thoſe mentioned in the indictment, Ke- 
lyng 35» 48. 2: Dnft. 714. | Io 

As to the changing the property of horſes by a ſale in 
a fair or market overt, the fame is, provided againſt by 
the 2 & 3 P. & Ml. cap. 7. and the 31 Eliz. But more 
eſpecially by the 31 Eliz. cop. 12. by which it is enaCt- 
ed, ** That no perſon ſhall, in any fair or market, ſe}, 
give, exchange, or put away afly horſe, mare, gelding, 
colt or filly, unleſs the to]]-taker there, or (where no toll 
is paid) the book-keeper, bailiff, or the chief officer of 
the ſame fair or market, ſhall and will take upon him 
perfe&t knowledge of the perſon that fo ſhall ſell; or of- 
fer to ſell, give, or exchange any horſe, &c. and. of his 
true chriftian name, ſurname, and place of dwelling or 
reſiancy, and ſhall enter all the ſame his knowledge in a 
book there kept for ſale of horſes, or elſe that he' ſo fel - 
ling or offering to ſell, give, exchange, or pay away any 
horſe, &c. ſhall bring unto the toll-taker, or other afficer 
aforeſaid, of the ſame fair or market, on? ſufficient and 
credible perſon, that can, ſhall, or will teſtify, and de- 
clare unto, and before ſuch toll-taker, book-keeper, or 
other officer, that he knoweth the party that ſo ſelleth, 
ziveth, or exchangeth, or putteth away ſuch horſe, &c. 
and his true name, ſurname, myſtery and dwelling place, 
and there enter, or cauſe to be entred in the book of the 
{aid toll-taker or officer, as well the true chriſtian name, 
jurname, myſtery, and place of dwelling or refiancy of 
him that ſo ſelleth, giveth, exchangeth, or putteth away 
ſuch horſe, &c. as of him that ſhall ſo teſtify or avouch 
his knowledge of the ſame perſon, and ſhall alſo cauſe to 
be entred the very true price or value that he ſhall have 
for the ſame horſe, &c. and that no perſon ſhall take 
upon him to avouch, teſtify or declare, that he knoweth 
the party that ſo ſhall offer to ſell, give, exchange, or 
put away ſuch horſe, &c. unleſs he do indeed truly know 
the ſame party, and ſhall truly declare to the toll-taker, 
or other - officer, as well the chriſtian name, ſurname, 
myſtery, and place of dwelling and reſiancy of himſelf, 
as of him, of and fer whom he maketh ſuch teſtimony 
and avoucfment, and that no toll-taker or other perſon 
keeping any book of entry of any ſale, gift, exchange, 
- or putting away of any horſe, &c, unlels he knoweth 
the party that fo ſelleth, giveth, exchangeth, or putteth 
away any ſuch horſe, &c. and his true chriſtian name, 
ſurname, myſtery, and place of his dwelling or reſiancy, 
or the party that ſhall and will teſtify and avouch his 
knowledge of the ſame perſon ſo ſelling, &c. and ſuch 
horſe, &c. and his true chriſtian name, Oc. and 
Gel my a perfeC&t entry into. the ſaid book, of ſuch 
OL, . 
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his knowledge of the perſon, and of the name, &c, and 
alſo the true price or value, that ſhall be bona fide taken 
or had for any ſuch horſe, &c, ſo ſold, given, &c. ſo 
far as he can underſtand the ſame z and then give to the 
party ſo buying, &c. ſuch horſe, &c. requiring, and 
paying two-pence for the ſame, a true and perfe& note 
in writing, of ail the full contents of the ſame, ſub- 
ſcribed with his hand, on pain that every perſon, that ſo 
ſhall ſell, &c. any horſe, &c. without being known to 
the toll-taker, or other officer, or without bringing ſuch 
avoucher or witneſs, cauſing the ſame to be entred as 
aforeſaid, and every toll-taker, book-keeper, or other 
officer of fair or market offending in the premiſles, con- 
trary to the true meaning aforeſaid, ſhall forfeit for every 
ſuch default, the ſum of 5/. but alſo that every ſale, 
gift, &c. of any horſe, &c.. not uſed in all points ac- 
cording to the true meaning aforeſaid, ſhall be void ; the 
one half-of all which forfeitures to be to the Queen's Ma- 
jeſty, her heirs and ſucceſſors, and the other half to him 
or them that will ſue for the ſame.” &.-i% 

And by Sect. 4. it is enacted, ** That if any horſe, 
&c, ſhall be ſtolen, and afterwards ſhall be ſold in open. 
fair or market, and the-ſame ſhall be uſed in all points 
and circumſtances as aforeſaid, that yet nevertheleſs the 
ſale of .any ſuch horſe, &c. within fix months next af- 
ter the felony done, ſhall not take away-the property of 
the owner from whom the ſame was ſtolen, ſo. -as claim 
be made within fix, months by the party from whom the 
ſame was ſtolen, or by his executers.or adminiſtrators, or 
by any other, by any of their appointment, at, or in the 
town or pariſh, where the 'ſame horſe, &c. ſhall be 
found, . before the mayor, or. other head officer of the 
ſame town. or pariſh, if the ſame horſe, &e. happen 
to be found in any town- corporate or market town, or 


| elſe before any juſtice - of peace of that county near to 


the place-where ſuch horſe, &c. ſhall be found, if it be 
out of a town corporate or market-town, and ſo as proof 


| be made within, forty days. then next enſuing, by two. 


ſufficient witneſles to be produced and depoſed before fuch 
head officer or juſtice, (who by virtue of this a&t ſhall have 
authority to-miniſter an oath in that behalf) that the pro- 
' perty of the. ſame horſe, &c. ſo claimed, was in the 
party, by,. or from whom ſuch claim is made, and was 
| ſtolen from him within fix months next before ſuch claim, 
or any ſuch horſe, &c. but that the party, from-whom the 
ſaid horſe, &c. was ſtolen, | his executors or adminiftra- 
tors, ſhall and may at all times after, notwithſtanding 
any ſuch ſale or ſales in any fair or market thereof made, 
have a property and power to have, take again, and en- 
joy the faid horſe, &c. upon payment, or readineſs or of- 
fer to pay the party, that ſhal}. have the pofleflion and in- 
tereſt of the ſame horſe, &c. if he will receive and ac- 
cept it, ſo much money as the ſame party ſhall depoſe and 
ſwear before ſuch head officer or juſtice of peace; (who 
by virtue of this act ſhall haye authority to miniſter and 
give an oath in that behalf) that he paid for the ſame 

bona fide without fraud or colluſion.” 

Sce Horles, Parker. 7 hn ns; 

Fait, (Factum,) A dced, which is a writing ſealed 
and delivered to prove and teſtify the agreement of the 
parties, whoſe deed it is, and conliſts of three principal 
points, writing, ſealing, and delivery, By writing are 
ſhewed. the parties names to the deed, their dwelling- 
places, degrees, thing granted, upon what conſideration, 
| the eſtate limited, the time when granted, and whether 
ſimply, .or upon condition, &c. 2, Sealing is a further 
teſtimony of their conſents, as appears by theſe words, 
In witneſs whereof, &c. In cujus rei toſiimonium, &c. 
without which the deed is inſufficient. In the time of 
the Saxons our anceſtors, they only ſubſcribed their names, 
commonly adding the ſign of the croſs, and in the end 
ſet dewn a great number of witneſſes, not ufing any kind 
of ſeal ; which faſhion continued until the Norman con- 
queſt ; whoſe cuſtom by little andlittle prevailing, brought 
in the uſe of ſeals. The firſt ſealed charter in England, 
is ſuppoſed. to be that of Edward the Confeſſor to _e abbey 
of W-Aminfler, which he, being educated in Normandy, 
brought thence : "This change is mentioned by /ngulphus, 
who came in with the Conguerer, in theſe words, Nor- 
C wr | | manns 
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of the market diſtrain them damage-feaſant, Cro., Eliz 

75. The Mayor of Launce/ton's caſe ; and Cro. Eliz. 628, 
Sawyer v. I/ilkinſon; where it was held by the court, 
that the ox-hide brought into Leade»hall market and fold, 
could not-be diſtrained damage-feajaut. And as to the 
matter inſiſted upon in the rejoinder by the defendants, that 
they took the goods for not paying of toil; Mr. Draper 
inſiſted, that the rejoinder could not be ſupported, becauſe 
they did not ſhew, that any and what toll was due, which 
ought to be ſet out, that the court might judge whether 
the toll demanded was reaſonable. 2 In/t. 222. And 
that toll was only payable by the buyer without ſpecial 
cuſtom, which was not pretended in this caſe. 2 Inſt, 
220, 221. 2 Lutw. 1329, 1336. Light v. Pym; nor 
that any toll was demanded by the defendants of the 
plaintiff in particular. And Mr. ſerjeant Belfield, who 
was counſel tor the defendants, gave up the rejoinder as 
naught, and not to be maintained ; but then he took ex- 
ceptions to the replication, that that had not avoided the 
matter pleaded in bar, becauſe he inſiſted upon it that the 
plaintiff ought to pay ſtallage, or ſhew that he had ten- 
dred it, otherwiſe he could not bring his goods into the 
market; and cited 2 Rol. Abr. 123. Mich. 15. Fac. B. 
R. Newington Fair's caſe; where it was held, it A. has 
a fair in a place, thoſe who have their hoſes next ad- 
Joining. to the fair, cannot lawfully open their ſhops 
to ſell their goods in the fair, but fſtallage is due for it, 
for they cannot take any benefit of the fair without pay- 
ing the duties which belong to him that purchaſed the 
fair, and ſtallage and pickage is incident to the ſoil in a 
market or fair, More 474. Heddy v. WVheelhouſe : and 
therefore it appearing by the defendant's plea, that the 
place where, &c. was the biſhop of J/incheſter's freehold, 
and that the plaintift brought his goods into the market ; 
yet ſince it did not appear, that he had paid or tendred 
ſallage, the defendants might lawfully take them as a 
diſtreſs for damage-feaſant, tor the. plaintiff was thereby 
become a treſpaſler ab 2nzt1o. 

But to this Mr. Draper for the plaintiff anſwered, that 
the defendants have no where ſhewn, ſtallage was de- 
manded and refuſed, but rely only upon non-payment of 
toll in their rejoinder ; and farther, that if it was due 
and demanded, yet the not paying it would not make the 
plaintiff a treſpatſer ab initi9, So is Six Carpenters caſe, 
8 Cs. 146. b. that nonfeaſance, where a man does an at 
by authority in law, as in this caſe where the plaintiff 
carried his goods to fell into market, will not make him 
a treſpaſſer ab initio z but if ſtallage was due, -the defen- 
dants ought to have an action or proper remedy for that, 
and not diftrain the goods damage-feaſant, And as to the 
principal caſe, he relied on the caſes in Cro. Eliz, 75, & 
628, as in point ;z of which opinion were my brothers Page 
and Probyn, and myſelf, brother Lee being abſent for 
ſickneſs; and judgment was given for the plaintiff, n/7, 
&c. Tune the 16th this term. But it was never moved 
again. Lord Raym. 1589. 

If the King or any of his progenitors have granted to 
any to be diſcharged of toll, either generally or ſpecially ; 


this grant is good to diſcharge him of all tolls to the 


King's own fairs or markets, and of the to'ls, which toge- 
ther with any fair or market have been granted after ſuch 
grant of diſcharge ; but cannot diſcharge tolls formerly 
due to ſubjects either by grant or preſcription. 2 1rft. 
221, | 

Alfo the King himſelf ſhall not pay toll for any of his 
goods ; and if any be taken, it is puniſhable within the 
ſtatute J/eſim. 1. cap. 31. 2 Inſt. 221. 

So tenants in ancient demeſne are free and quit from all 
manner of tolls in fairs and markets, whether ſuch tenant 
hold in fee, or life, years, or atwill. 4 [nft. 269. 2 Inſt. 
221... 1 Rol. Ao”. 321, | 

But this privilege does not extend to him who is a mer- 
chant, and gets his living by buying and ſelling, but is 
annexed to the perſon in reſpec of the land, and to thoſe 
things which do grow and are the produce of the land, 
F,N. B. 228. 2 Leon. 191. Cro. Eliz. 227. 2 Inſt. 
221. 1 Rel, Abr. 321-2. 

For the encouragement of trade, and to render con- 
tracts in fairs and markets ſecure, by the Common law, 
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every ſale made in a fair or market overt transfers a com- 
plete property in the thing ſold to the vendee ; ſo that 
however injurious or illegal the title of the vendor may be, 
yet the vendee's is good againſt all men. Latch, 144. 
2 Inſt. 713: | f 
But this general rule, that a ſale in a market changes 
the property, muſt be underſtood with the following re- 
ſtrictions : 1. That this ſale in a market overt ſhall not 
bind the King, altho* it bindeth all others, as infants, 
feme coverts, non compos, beyond ſea, or in priſon, and 
whether they were poſlefied of them in their own right or 
as executors or adminiſtrators. 2 Inft. 713. | 
2, That though all fairs and markets are overt, yet 
the ſale muſt be in ſome open place, as in a ſhop, and 
not in a warehouſe, or other private part of the houſe, fo 


| that people who go along may ſee what is a-doing z and 


theretore if the ſhop door or window be ſo ſhut, that the 
goods cannot be ſeen, this alters no property. 5 Co, 83. 
Biſhop of Worcefter's caſe. 1 And. 344. S. C. and S. P. 
AZoor 360. S. C. and S. P. Poph. 84.8, C. and S, P. 
Cro. Eliz. 454.8. P. 8 Co. 127. 8. P. 

3. The things bought muſt be of the nature and qua- 
lity of thoſe which the buyer deals in; and therefore if 
plate, &c. are bought in a ſcrivener's ſhop in London, this 
alters no property, and the true owner may maintain tro- 
ver for thm. 5 Co. 83. caſe of market overt, determined 
at the Old Bailey, by Popham, Egerton, Anderſon, Brian, 
and others. Poph, 84. 8. C. and $. P. Cre. Eliz. 454. 
S. C, and 8 P. by the name of Biſhop of Worce/ter's cale. 
1 And. 344. S. C.and 8. P. Moor 360.8. C. and S. P, 
and there ſaid that the law is the ſame, if horſes are fold 
in Cheap/ide, or ſhip-goods in Smithfield. Cro, Fac. 68, 6g. 
Taylor and Chamber, $8. P. adjudged, 

And by the 1 ac. 1. cap. 21. it is enacted, That no 
ſale, exchange, pawn, or mortgage of any jewel, plate, 
apparel, houſhold ſtuff, or other goods, of what kind, 
nature, or quality foever the ſame ſhall be of, and that 
ſhall be wrongfully or unjuſtly purloined, taken, robbed 
or ſtolen from any perſon or perſons, or bodies politick, 
and which at any time hereafter ſhall be fold, uttered, 
delivered, exchanged, pawned, or done away within 
the city of London, or liberties thereof, or within the 
city of //e/tminſter, inthe county of :ddleſex, or within 
Southwark, in the county of Surry, 6r within twelve 
miles of the ſaid city of London, to any broker or bro- 
kers, or pawn-takers, by any ways or means whatſo- 
ever, directly or indirectly, ſhall work, or make any 
change or alteration of the property or intereſt of and 
from any perſon and perſons, or body politick, from 
whom the ſame jewels, plate, apparel houſhold (tuff or 
goods, were or ſhall be wrongfully purloined, taken, 
robbed or ſtolen, 

4. The goods muſt be fold, and a valuable confidera- 
tion actually paid for them. 2 /nſt. 713. 

5. If the buyer knows at the time of the ſale that the 
owner has not the abſolute property z this will not bar 
the right owner, 2 nſt. 713. 2 And. 115. and 3 Co. 78. 
b.S. P. | 

6. The ſale muſt be without covin, or any combina- 
tion between the buyer and ſeller, to defraud the true 
owner. 2 Jnſt. 713. 2 And. 3ig. and 3 Co. 78. 6. 
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7, If a ſale be made of goods by a ſtranger in a market 
overt, whereby the right of A. is bound ; yet if the ſeller 
acquireth the goods again, 4. may take them again, be- 
cauſe he was the wrong-doer, and he ſhall not take ad- 
vantage of his own wrong. 2 Inſt. 713. | 

8. There muſt be a ſale and contract, and therefore a 
ſale to a man of his own goods in market overt bindeth 
not; and likewiſe a ſale 1n market overt by an infant 
of ſuch tenderneſs of 'age, as it may appear to the buyer 
that he is within age, or by a feme covert, if the buyer 
know her to be a feme covert, unleſs for ſuch things as 
the uſually trades for, or by the conſent of her huſband, 
bindeth not. 2 rſt. 713. | 

9. 'T be contract mult be originally, and wholly made 
in the market overt, and not to have the inception out of 


| the market, and the conſummation in the market. 2 
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19. The ſale muſt not be in the night, but between 
ſun-rifing and ſun-ſet; but a ſale made in the night is 
g0v4d to bind the parties, but nota ſtranger. 2 [nft. 714. 

Here alſo we mult obſerve, that at Common law there 
was no reftitution of goods on any proſecution whatſo- 
ever, except on an appeal of larceny ; but to remedy this 
inconveniency, and to encourage the proſecuting of fe- 
lons, by ſtat. 21 H. 1. cap. 11. it is enacted, ©* That 
if any felon or felons do rob, or take away any money, 
goods or chattels from any of the King's ſubjects, from 
their perſons, or otherwiſe within this realm, and there- 
of the ſaid felon or felons. be indicted, and after arraigned 
of the ſaid felony, and found guilty thereof or otherwiſe 
attainted by reaſon of evidence given by the party fo rob- 
bed, or owner of the ſaid money, goods or chattels, or 
by any other by their procurement, that then the party 
ſo robbed, or owner, ſhail be reſtored to his ſaid money, 
goods and chattels ; and that as well the juſtices of gaol 
delivery, as other juſtices betore whom any ſuch felon 
ſhall be found guilty, or otherwiſe attainted by reaſon of 
evidence given by the party ſo robbed, or owner, or by 
any other by. their procurement, have power by the ſaid 
act to award from time to time writs of reſtitution for 
the ſaid money, goods or chattels, in like manner as tho' 
any ſuch felon or felons were attainted at the ſuit of the 
party in appeal.” 2 Hawk. P. C. 170, 171. 

Since this ſtatute it has been the practice to reſtore the 
coods ſtolen, upon the conviction of the offender, to the 
proſecutor of the indjiEtment, notwithſtanding any ſale 
of them in a market overt; - but he can be reſtored 
ro no goods but thoſe mentioned in the indictment, Ke- 
lyng 35, 48. 2 Inſt. 714. 

As to the changing the property of horſes by a ſale in 
a fair or market overt, the ſame is provided againſt by 
the 2 & 3 P. & MM. cap. 7. and the 31 Eliz. But more 
eſpecially by the 31 Eliz. cop. 12. by which it is enact- 
ed, * That no perſon ſhall, in any fair or market, ſell, 
give, exchange, or put away afly horſe, mare, gelding, 
colt or filly, unleſs the toll-taker there, or (where no tol] 
is paid) the book-keeper, bailiff, or the chief officer of 
the ſame fair or market, ſhall and will take upon him 
perfe&t knowledge of the perſon that fo ſhall (ell; or of- 
fer to ſel], give, or exchange any horſe, &c. and of his 
true chriftian name, ſurname, and place of dwelling or 
reſiancy, and ſhall enter all the ſame his knowledge in a 
book there kept for ſale of horſes, or elſe that he fo ſel - 
ling or offering to ſel], give, exchange, or pay away any 
horſe, &c. ſhall bring unto the tol]-taker, or other afficer 
aforeſaid, of the ſame fair or market, on2 ſufficient and 
credible perſon, that can, ſhall, or will teſtify, and de- 
clare unto, and before ſuch toll-taker, book-keeper, or 
other officer, that he knoweth the party that ſo (elleth, 
ziveth, or exchangeth, or putteth away ſuch horſe, &c, 
and his true name, ſurname, myſtery and dwelling place, 
and there enter, or cauſe to be entred in the book of the 
{aid toll-taker or officer, as well the true chriſtian name, 
jurname, myſtery, and place of dwelling or reftancy of 
him that ſo ſelleth, giveth, exchangeth, or putteth away 
ſuch horſe, &c. as-of him that ſhall ſo teſtify or avouch 
his knowledge of the fame perſon, and ſhall alſo cauſe to 
be entred the very true price or value that he ſhall have 
tor the ſame horſe, &c. and that no perſon ſhall take 
upon him to avouch, teſtify or declare, that he knoweth 
the party that ſo ſhall offer to ſell, give, exchange, or 
put away ſuch horſe, &c. unleſs he do indeed truly know 
the ſame party, and ſhall truly declare to the toll-taker, 
or other officer, as well the chriſtian name, ſurname, 
myſtery, and place of dwelling and refiancy of himſelf, 
as of him, of and fer whom he maketh ſuch teſtimony 
and avoucffment, and that no toll-taker or other perſon 
keeping any book of entry of any ſale, gift, exchange, 
. or putting away of any horſe, &c, unlets he knoweth 
the party that fo ſelleth, giveth, exchangeth, or putteth 
away any ſuch horſe, &c. and his true chriſtian name, 
ſurname, myſtery, and place of his dwelling or refiancy, 
or the party that ſhall and will teſtify and avouch his 
knowledge of the ſame perſon ſo ſelling, &c. and ſuch 
horſe, &c. and his true chriſtian name, fc. and 
| ol obs a perfect entry ou” ſaid book, of ſuch 
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his knowledge of the perſon, and of the name, &c, and 
alſo the true price or value, that ſhall be bona fide taken 
or had for any ſuch horſe, &:c, ſo ſold, given, &c. ſo 
far as he can underſtand the ſame ; and then give to the 
party ſo buying, &c. ſuch —_ &c. requiring, and 
paying two-pence for the ſame, a true and perfect note 
in writing, of all the full contents of the ſame, ſub- 
ſcribed with his hand, on pain that every perſon, that ſo 
ſhall ſell, &c, any horſe, &c. without being known to 
the toll-taker, or other officer, or without bringing ſuch 
avoucher or witneſs, cauſing the ſame to be entred as 
aforeſaid, and every toll-taker, book-keeper, or other 
officer of fair or market offending in the premiſfles, con- 
trary to the true meaning aforeſaid, ſhall forfeit for every 
ſuch default, the ſum of 5/. but alſo that every ſale, 
gift, &c. of any horſe, &c. not uſed in all points ac- 
cording to the true meaning aforeſaid, ſhall be void ; the 
one half-of all which forfeitures to be to the Queen's Ma- 
jeſty, her heirs and ſucceſſors, and the other half to him 
or them that will ſue for the ſame.” } 

And by Sect. 4. it is enacted, ** That if any horſe, 


 &c, ſhall be ſtolen, and afterwards ſhall be ſold in open 


fair or market, and the ſame ſhall be uſed in all points 
and circumſtances as aforeſaid, that yet nevertheleſs the 
ſale of any ſuch horſe, &c. within fix months next af- 
ter the felony done, ſhall not take away the property of 
the owner from whom the ſame was ſtolen, ſo as claim 
be made within fix months by the party from whom the _ 
ſame was ſtolen, or by his executers or adminiſtrators, or 
by any other, by any of their appointment, at, or in the 
town or pariſh, where the ſame horſe, &c. ſhall be 
found, before the mayor, or other head officer of the 
ſame town or pariſh, if the ſame horſe, &c. happen 
to be found in any town corporate or market town, or 
elſe before any juſtice of peace of that county near to 
the place where ſuch horſe, &c. ſhall be found, if it be 
out of a town corporate or market-town, and fo as proof 
be made within forty days then next enſuing, by two 
ſufficient witneſſes to be produced and depoſed before ſuch 
head officer or juſtice, (who by virtue of this a&t ſhall have 
authority to-miniſter an oath in that behalf) that the pro- 


perty of the ſame horſe, &c. fo claimed, was in the 


party, by, or from whom ſuch claim is made, and was 


ſtolen from him within fix months next before ſuch claim, 


or any ſuch horſe, &c. but that the party, from whom the 
ſaid horſe, &c. was ſtolen, his executors or adminiftra- 
tors, ſhall and may at all times after, notwithſtanding 
any ſuch ſale or ſales in any fair or market thereof made, 
have a property and power to have, take again, and en- 
joy the faid horſe, &c. upon payment, or readineſs or of- 
fer to pay the party, that ſhall have the pofleſſion and in- 
tere{t of the ſame horſe, &c, if he will receive and ac- 
cept it, ſo much money as the ſame party ſhall depoſe and 
ſwear before ſuch head officer or juſtice of peace; (who 
by virtue of this aCt ſhall have authority to miniſter and 
give an oath in that behalf) that he paid for the ſame 
bona fide without fraud or colluſion.” 
See Horles, Market, | 
Fait, (Factum,) A deed, which is a writing ſealed 
and delivered to prove and teſtify the agreement of the 
parties, whoſe deed it is, and conſiſts of three principal 
points, writing, ſealing, and delivery, By writing are 
ſhewed the parties names to the deed, their dwelling- 
places, degrees, thing granted, upon what conſideration, 
the eſtate limited, the time when granted, and whether 
ſimply, .or upon condition, &c. 2, Sealing is a further 
teſtimony of their conſents, as appears by theſe words, 
In witneſs whereof, &c. Jn cujus rei toſlimonium, &c. 
without which the deed is inſufficient. In the time of 
the Saxons our anceſtors, they only ſubſcribed their names, 
commonly adding the ſign of the croſs, and in the end 
ſet dewn a great number of witneſſes, not uſing any kind 
of ſeal ; which faſhion continued until the Norman con- 
queſt ; whoſe cuſtom by little andlittle prevailing, brought 
in the uſe of ſeals. The firſt ſealed charter in England, 
is ſuppoſed to be that of Edward the Confeſſor to the abbey 
of W-Rminfter, which he, being educated in Normandy, 
brought thence : This change is mentioned by /ngulphus, 
who came in with the Conguerer, in theſe words, Nor- 
| | mann 


| per ſerwvitia fubſcripta 


& decem leporarios, & emnes accipitres & falcones gentiles | 
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manni chirograpyorum confectionem (cum crucibus aureis & 
altis fignacults ſacris in Anglia firmari ſelitam) in ceram 
irpreſſam mutant, modumg; ſcribendi' Anglicum rejictunt © 
But this cuſtom was at firit uſed only by the nobility, as 
appears in the hiſtory of Battle- Abbey, where | Richard 
Lucy chief juſtice of Eng/and, in the time of Hen. 2. is 
reported to have blamed a mean perſon for uſing a ſeal, 
which (he ſaid) pertained only to the nobility ; yet, in 
Edward the Third's time ſeals became very common, ac- 
cording to every man's fancy. 3. Delrvery, though it be 


ſet laſt, is not the leaſt ; for after a deed is written and. 


ſealed, if it be not delivered, it is to no purpoſe: And in 
all deeds, care muſt be taken that the delivery be well 
proved; Cowel edit, 1727... See Deed, and 12 Pin. 
Abr. tit. Faits or Deeds. | | pIOB4 IS" 
Fait enrolle, ( Fr.) Is a deed of bargain and ſale, &c, 
and forging the enrollment of it is a great miſdemeanor, 
but not forgery within the ſtat, 5 Eliz. 1 Keb. 568. 
Faitours, (a French word antiquated ; for the mo- 
dern French is faiſeur, i. e. factor) 1s uſed in the ftar. 
7 R. 2.cap. 5. in the evil part, ſignifying a bad doer ; 
or it may net improbably* be interpreted an 'idle liver, 
taken from fatitardiſe, which ſignihes a kind of ſleepy 
diſeaſe, proceeding from too much fluggiſhheſs, which the 
Latins call veternus : for in the ſaid ſtatute it ſeems to 


be ſynonymous with vagabond. Termes de la ley. Cowell, 


edit, 1727. | 

Falcatura, One day's mowing or cutting graſs. Fal- 
care prata, to-cut or mow-down graſs in meadows hay'd, 
or laid in for hay, was a cuftomary ſervice for the lord 


by his inferior tenants ; falcatrra una, was the duty of 
one time mowing ; falcater was the ſervile tenant, per- 
forming this labour ; falcata was the graſs freſh mow'd, 


and laid in ſwathes, See Kennet's Gloſſary in Falcare. 
Falco, A' falcon, falconarius, a falconer, Falco gen- 
tilis a jer-falcon, falco ſpuarius, a ſparrow-hawk. 'King 
Fohn, in the 14th year of his reign, granted to Owen Fitz 
David, and Griffin Fitz Rodher——tria cantreda tenenda 


unam motam canum per annum, 


& ſpuarios dictorum trium cantredorum——Pat. 14 Joh. 
 Falda, A ſheepfold, Er quod oves fint levantes & cu- 


bantes in propria falda canonicorum predictorum. Rot. 


Cart. 16 Hen. 3. m. 6. 

Faldage, (Faldagium, ) Is a privilege which anciently 
ſeveral lords reſerved to themſelves, of ſetting up folds for 
ſheep in any fields within their manors, the better to 
manure them ; and this not only with their own, but 
their tenants ſheep, which they called ſecta faldee. T his 
faldage in ſome places they call a fold-courſe, or free-fold, 
and in ſome old charters faldſoca, that is, libertas falde 
or faldagii. Rogerus Ruſteng. conceffit eccleſie B. Marie 


de Wimondham 40 acras terre in Scarnebrune, cum dimi- 


dia fald-ſoca, &c, Cartular. Monaſterialis Eccleſfiz Pre- 
dit. pag. 48. De faldagio habendo ad ducentos bidentes ; 


ad plus, in villa de Artheburg. Mon. Angl. 2. par. fol. | 


276.4. G2." eBk. 96 
/Faldaecurſus, A ſheep-walk or feed for ſheep. 2 
Yentris 139. | | 
Faldata, A flock or fold of ſheep, as many as were 
uſually folded in one cote, pen, or fold. Cowell, edit. 


1727. | 

"Faldfey, or Faldfee, A compoſition paid by ſome 
cultomary tenants, that they might have liberty to fold 
their own ſheep upon their own land. #Y. MM. tenet is, 
acras terre cuſiumarie in Boſbury & quoddam malendinum 
aquaticum ad voluntatem domini, & debet quaſquam conſue- 
tudines, viz. tak, & toll, & faldfey, & Janguinem ſuum 
emere. Liber niger Heref. fol. 158. See Faldage.— " 


The liberty of folding or penning ſheep by night, is ſtill | 


in Norfolk, called faldoge. Cowell edit. 1727. 
Fald-gang-penyng, Is the money paid by the tenant 
to the lord of the foil, that he may be exempted from 


 fecta falde, 1. e. from folding his ſheep in the lord's fold. 


Corwel, edit. 1727. 
Faldiſtoz, Ihe higheſt ſeat of a biſhop, incloſed with 
alettice. ' Cowell, edit. 1727. | 
Faldnurth, $Signifies a perſon of age, that he may be 
of tome decennary ; from the Saxon fald, decuria, and 
worth, dignus, Du Freſre. - See Frankpledge, © 
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Falirae, (Lat. phalere) Cum bigis & curris & ceteris 
faleris, 2 Mon. Angl, fol. 256. b. The tackle and 
futniture of a cart or wain. 

Falefia, A great rock. Conceſſs quod habeant longum 
viam ſuper falefiam petrarie per totam longitndinem dicti 
faleſii, Aon. 2 tem. pag. 165. | 

Falefla, and Falazfa, (Fr. falaize,) A bank, hill, 
or down, by the*tea-ftide. Coke on Littleton, fol. 5. b. 

Falk-land; alias Folk-land, See Copyhold and 


Fallow-land, (Saxon fealtra.) See UWarenum, 

Falltnm, A fort of land. De duabrs acris & wiginti 
fallis in Latriwait, Mon Angl. 2 tom. fol. 425, 

Falmotum, Falcheſmota, Folkmote, ' From Sax. 
folk, people, and mote or gemote, a convention of affembly; 
fo that a- fol/kmote was a general word for z' common 
meeting 'or genera] affembly of the people, and did ex- 
'tend to three ſeveral kinds of popular concourſe, 7x. It 
ſignified a common council of all th: inhabitar:ts of a 
city, town, or borough, and was then otherwiſe called 
burgmote or portmete, conven'd often by found of bell, 
called mote-bell, tro the mote-hall or mote-houſe. Or, 2. 
It was applied to a large congreſs of all the tree tenants 
within a county, called the fhire-mote, where formerly 
all knights and military tenants did their fealty to the 
King, and elected their annual ſheriff on October 1. *cill 
this popular eleCtion, to avoid tumultuary riots, was de- 
volved to the King's nomination, anno 1315.3 Edw. 2. 


| Freehold. 


7 after which the city Folkmote was ſwallowed up in a ſelect 


community or common council, and the county fo/&mote 
into the ſheriff's turn and affizes. But 3. The word 


 folimete was ſometimes of a leſs extent, and denoted any | 


kind of populous and publick meeting, as'of all tenants at 
the court leet or baron of their lord. So 2s toa charter 


of Wido de Meriton, about 10 Hen. 2. Teftes donat:onis 


ſunt Falco ſacerdos de Meriton, Luvellus de Hofpath, & 
totum falmorum meorum hominum & ſuorum. Paroch. 
Antiq.'p. 120. See Folkmote. | ec 
Falſe anion, If brought againſt one whereby he is 
caſt into priſon, and dies pending the ſuit, the law giveth 
no remedy in this caſe, becauſe the truth or falſhood of 
the matter cannot appear before it is tried. And if the 
plaintiff be barred or nonſuited, at Common law, regu- 
larly all the puniſhment is amercement. 1 Fer. Cent. 
161, | | 
Falſe claim, Is, where a man claims more than his 
due : As the prior of Lancefter, by reafon of a charter, had 
the tenth of all the veniſon, viz.. [n carne tantum ſed non 
in cori« : And becauſe he made a falſe clazzn, and ſaid that 
he ought to have the tenth of all veniſon within the foreſt 
of Lancaſter, as well in carne as in corio ; therefore he 
was in miſericordia de decima venationts ſue in corio non 
percipiendo.. Manwood's Foreft Laws,.cap. 25. num. 3. 
alſe impriſonment, ( Fa!ſum impriſenamentum, ) Is a 
treſpaſs committed againſt a man by impriſoning him 


' without lawful cauſe : Jt is alſo uſed for a writ which 
| is brought upon this treſpaſs. #, N, B, fel. 86, 88. ' 


Cowell, 

Where a court hath juriſdiction of a cauſe, altho' the 
proceedings are znver/o ordine, yet for an arreſt and im- 
priſonment an aQtion will not lie; as for a capias againſt 
anearl ; but where the court hath no juriſdictien, then 
"tis coram non judice, and the action lies, 10 Rep. 75. 
Caſe of the Marſhalſea. | 

If an officer hath a warrant upon a «a. /a. againſt a 
counteſs, and he arreſts her, an aCtion of falſe impriſon- 
ment will not lie, becauſe he is not to examine the ju- 
dicial act of the court, but to obey ; but if the arreſt is 
upon a feigned action out of the counter, in {ych calc the 
action lies, 6 Rep. 56. * Counteſs of Rutland's caſe. 
Moor. 565. S. C. | | 

King £dw. 6. incorporated the town of St. Albans, and 
gave them power to make by-laws ; the term was kept 
there, and the mayor, &c. with the aflent of the plaintiff, 
who was one of the burgeſles, aſlefſed every inhabitant in 
a certain ſum, for the charges in ereting courts there, 
and if any one refuſed to pay, that he ſhould be impri=- 
ſoned ; tbe plaintiff refuſing to pay, &c. was committed, 
and in action of falſe impriſonment brought againſt the 


| mayor, he juſtified under this by law, but it was 'ad- 


judged 


"Þ Ab 
judped againſt him, becauſe it was a by-law apainſt Mag- 
na Charta, Duod nullus liber homo impriſonetur, &c, 5 Rep. 
64. Cler#'s caſe, 


By the ſtatute 14 Hen. 8, No man is to praQtiſe phyſic . 


ih Londen, or within ſeven miles thereof, unleſs allowed 
by the preſident and cenſors of the college of phyſicians, 
and that thereſlould be four cenforsevery year, who ſhould 
puniſh by fine, 4mertiaments and impriſonment, for of- 
ferices by thoſe who practiſed :n non bene exequend), factends 
& utends facultate medicinee, Dt: Bonham being a graduate 
in Oxferd, practiſed phylick in London, and being ſum- 
moned to appear beſore the preſident and cenſors, he told 
them, he would practiſe without their leave, for which 
they fined and committed him to the counter, without 
bail; and in an aQtion of falſe impriſonment, adjudged, 
that they had not purſued their authority either in the 


perſons committing, or in the offence for which they. 
had committed Dr. Bonham ; becauſe the cenſors had only. 


authority to commit, and here the commitmetit was b 
the coblent and cenſors ;3 and he was comihitted for 
ſaying he would praQtiſe without their leave, when they 
had only authority to fine and commit pro non bene utendo 
facultate medicint. 8 Rep. 114. Dr. Bonham's caſe. 

In an ation of falſe impriſonment, the defendant juſ- 
tified, ſetting forth, that the Lord 4% to of London was 
a juſtice of peace, and that the defendant was a ſerjeant 
| at mace, and that the Lord Mayor commanded him, pro 
drverſis cauſts eidem majori bene cognitis, to arreſt and iin- 

priſon the plaintiff, &c. adjudged no good plea, becauſe it 
did not appear, whether the command was as he was 
: Lord Mayor, or a juſtice of peace, or for what cauſe he 
was impriſoned. 1 Brownl. 204. Woody's caſe. 2 Cre. 
81.8. C. reported by the name of Bourcher's caſe. 

In falſe impriſonment, the defendant juſtified under a 
preſcription in the Marſhalſea, to hold plea of all cauſes 
within the verge, and under a capras returnable at next 

court, and becauſe he did not ſhew between what parties, 
| (for that court hath only authority to hold plea between 
parties of the houſhold) and becauſe the capias was not 
returnable at a day certain but only at next court, ad- 
| Judged, that the awarding the proceſs was ill, and that 
the ation was well brought. 2 Cro. 314. Tohns v. 
Smith. 2 Bulſir. 36. S. C. 1 Md. $1.8. Þ, Cre, 
Car. 254. contra. 

In treſpaſs againſt the ſheriff for arreſting and impri- 
ſoning the plaiatiff, he juſtified, that by virtue of a /a- 
titat, at the ſuit of B. G. he took the plaintiff 7m exitu 
ab officio ſus, and left him in priſon to B. R. his ſuc- 
ceſlor ; the plaintiff replied, that B, G. who ſuedout the 
Iatitat, commanded the ſheriff to diſcharge him of that 
action before the impriſonment, and releaſed him of that 
aQtion, notwithſtanding which the defendantdetained him; 
adjudged, that this replication is good ; for the ſheriff is 
bound to take knowledge of the party, as well in order 
to diſcharge the perſon at whoſe ſuit he is detained, as he 
is to arreſt him, 2 Cro. 379. Withers v. Henley. 

In falſe impriſonment by the huſband, the defendant 
juſtified by a c@. ſa. and the truth was, that before judg- 
ment ſhe married the plaintiff ; adjudged, that the capras 
ſhall be againſt her, and not againſt her huſband. 2 
Cre. 323. Deily v. White. 2 Hog. 80. 8. C. | 

In falſe impriſonment, the defendant juſtified, for that 
the plaintiff brought a lictle child to the pariſh-church 
of R. and would have left it there without nouriſhment, 
to the danger of the child, and contra facem, and that he 
being conſtable arreſted and impriſoned the plaintiff, until 
he promiſed to carry the child back again, &c. and upon 
demurrer, this was held an il] plea ; becauſe a conſtable 


cannot impriſon a man at his pleaſure, he ought to have | 


carried him before a juſtice of peace, &c. 1 Leon. 327, 
Bral v. Carter. Popham 13. S. C. contra. | 

A man was impriſoned by a mayor of a corporation for 
mifbehaviour in giving ſcurrilous language to him, and 
this appearing upon the return of an habeas corpus, the 
party was diſcharged ; for tho” *tis an offence, yet the 
mayor ought not to impriſon a man ina dungeon, without 
bread to eat, or a bed to lie on. 2 Bulftr, 129, Hodges 
and Hawkins v, Mayor of Liſterrat. ons. "OLIN 


x 
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In falſe inptiſfonment agaitiſt a juſtice of peace, he 
juſtified, for that on the 27th of September 9 Fac. a mi- 
niſter came into the church of Se. L; in R. to preach; and 
that the plaintiff and another, together with the church- 
wardens; laid violetit hands on the miniſter, and hindred 
his preaching, againſt the form of the ſtatute, for which 
offence he was brought before him, being a juſtice cf 
peace, and being thereof convicted by tufficient wit- 
nefles, he ſent him to priſon ; and this was held-a good 
plea. 2 Buifr. 47. Creſwick v. Rykeſby. 

Falſe imp:iſonnieht agaiaſt a mayor; who juſtified, for 
that he being a magiſtrate, the plaintiff ſaid he was a fool 
adjudyed, that the plea was ill, for he cannot juſtify, &c, 
unleſs he called him fool whilſt he was in his feat, or 
ia the exerciſe of his office; for in ſuch caſe, where a 
man fpeaks ſcandalous words, either in contempt of his 
authority, or which might diſable him to execute his 
office (if true) he may commit the party, MAdvor 247. 

In falſe impriſonment, the defendant juſtified, for that 
he having a warrant to arreſt F. D, he (the defendant) 
demanded of Cpt the plaintift, what his name was, who 
anſwered F, D. wheteupon he arreſted him ; and upon a 
demurrer to this plea ; the plaintiff had judgment, becauſe 
the officer is to take notice of the right party-at his peril; 
Moor 457. Cort v. Lightworth, es 

A ta. fa. was delivered to the ſheriff, who on the 
ſarhe day made a warratit to his bailiff to arreſt the party, 
and on the fame day there was a ſuperſedeas on a writ of 
ertor,; delivered alſo to the ſheriff, of which the bailiff 


'had no notice, who afterwatds arrefted the party; and' 


he eſcaped, and the bailiff having afterwards notice of the 

ſuperſedeas, retook him 3 and thereupon an ation of 
treſpaſs arid falſe impriſonment was brought, and adjudged 
well brought. Moor ons Prince v. Allington (A.) 4s 
S, C. Cro, Eliz. 918. S. C. v 

In falſe impriſonment, the defendant juſtified, for 
that he was ſheriff of London, and having taken one T; 
S. he eſcaped, and being in purſuit after him in Febru- 
ary circa horam nonam, in the night, he met the plaintiff; 
who uſed him indecently, thruſt him againſt the wall, and 
giving him ſcurrilous Ianguage, and thereupon he being 
wandringin the ſtreet, in the night time, and miſbehaving 
himſelf, the defendant committed him ; and upon a de- 
murrer to this plea it was objeCted, that it was il], becauſe 
circa nonam horam was uncertain as to the time z beſides 
that was not a time to be committed for a nightwalker, 
it being uſual for men at that time of night to be about 
their buſineſs 3 then the uſing him uncivilly is too gene= 
ral, and the thruſting him againſt the wall might be by 
accident ; ſed per curiam, Taking it altogether the juſtih- 
cation was good ; and the defendant had judgment, 1 
Rol. Rep. 2, 7. Chunev. Pyott. 

Judgment againſt baron and feme, and the wife being 
taken in execution upon a ca. ſa. and a cepi corptes being 
returned by the ſheriff, ſhe was brought to the bar, and 
committed by the court, in execution to the marſhal ; 
but no committitur being entred on the roll, ſhe brought 
an action of falſe impriſonment ; and becauſe this was a 
default in the clerk it was moved, that it might be al- 
tred and amended ; ſed per curiam, There is a difference 
where a man is brought into court by an habeas corpus, 
and by the return of a cepi corpus; for in one caſe an 
entry 1s made in the office book of the commitment z 
but if he is committed upon the return of a cepi corpus, 
wichout a habeas corpus, then there is a ſpecial entry of 
his commitment made on the roll ; and in the principal 
caſe the omiflion was amended. 2 Rol. Rep. 112. Abing- 
tgn's caſe. FR 
— Upon the return of an habeas corpus, it appeared, that 
the party was' committed by a warrant from the Lord 
Chancellor, for certain matters concerning the King, 
there to remain till delivered by him; adjudged, that 
the return was too general, for it doth not mention the 
cauſes, *ris likewiſe uncertain how long he might remain 
in priſon, for it may be during life, if the Lord Chan- 
cellor will not deliver him. 2 Cre. 219. Addis's caſe. 
Chamber's caſe, +5 Car. 8. P. poflea Habeas Corpus. 
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The defendant was committed by the ſeſſions until he | 


ſhould obey an order for taking upon himſelf the office 
of conſtable of ſuch a place; he denied, that he was an 
inhabitant within the hundred ; adjudged, that he ought 
not to have been committed, but to be indicted upon Fs 
refuſal to take the office ; and if upon the inditment he 
was found to be an inhabitant in the hundred, he ſhould 
have been fined, and committed upon nori- payment of 
the fine, Crawly's caſe, Cro, Car. 490. 

In falſe impriſonment, the defendant juſtified by vir- 
tue of a warrant to the bailiff to arreſt the plaintiff, and 
that he was required to afliſt in _ it, and detaining 
him till diſcharged by the ſheriff ; and upon demurrer to 
this plea it was objected, that the proceſs being executed, 
jt ought to be returned, otherwiſe the juſtification is not 
good, which is true in reſpect to the ſheriff, if the 
action had been brought againſt him, but not in reſpe&t 


to his ſervant, as the defendant was. Cre. Car. 322. 


Gerling's caſe, | 
In an ation of aſſault, &c. and falſe impriſonment, 


the defendant juſtified, for that the plaintiff being a com- 


mon cheater, played with the defendant with falſe dice, and 
cheated him of his money ; thereupon he molliter laid his 
hands upon him, in order to have him before a juſtice of 
peace, who, upon his examination, bound him over to 
the next ſeſons, &c. It was objected, that this plea was 
not good, becauſe a man cannot be detained for an of- 
fence without a proper officer ; but adjudged, that the 
plea was good, for a common cheat may be brought be- 
fore a jullice of peace by any one. Cro Car. 234. 

In falſe impriſonment, the defendant juſtified under a 
preſcription to have a court of record in London, and 
that he was a ſerjeant of the mace of the ſaid court, and 
had a warrant directed to him to arreſt the plaintiff pro 
guodam contempiu, for not paying 20s, to B. G. which 
hedid ; and upon demurrer the plea was held ill, for to 
impriſon a man pro guodam contemptu is too general ; *tis 
true, the officer is to obey the order of the court, but 
that is where the court hath juriſdition ; and by this 
plea it doth not appear, that the court hath any juriſdic- 
tion of the cauſe. March 117. Dye. v Olive. 

Alderman Langham was committed to Newgate by the 
Lord Mayor and court of Aldermen, who brought his 
habeas corpus ; and upon the return it appeared, that there 
is a cuſtom in London, If a freeman be eleed Alderman, 
he ought to take an oath to ſerve in that office, and that 
if he refuſes, he ſhall be committed till he doth ; that 
Langham was a freeman of the city, and that he was de- 
bito modo choſen Alderman of ſuch a ward, and being 
ſummened to the court, he appeared, and the oath was 
tendred to him, which he refuſed to take in contemptu 
curia & contra conſurtudinem, &c. whereupon he was 
committed by the court, &c. It was objected, that a 
cuſtom to impriſon was not good, becaſue *tis againſt 
Magna Charta ; but adjudged, that 'tis incident to a 
court of record to impriſon, and this being ſuch a court, 
they. might juſtify the impriſonment without a cuſtom ; 
but farms where there is ſuch a cuſtom, and eſpe- 
cially when that cuſtom is confirmed by act of parlia- 
ment. March 179. Aiderman Langham's cale. 

Upon an information given to ajuſtice of peace, that 
Sir William Brounker cheated with falſe dice ; the juſtice 
required him to find ſureties for his good behaviour, 
which he refuſing was committed, and afterwards he 
brought an habeas corpus ; and this matter appearing up- 
on the return, adjudged, that a juſtice of peace cannot 
bind to the good behaviour upon tuch a general informa- 
tion, nor commit, if in ſuch caſe he refuſes to. hnd ſure- 
ties. Style 16. Sir William Brounker's caſe, 

Commiſſion of rebellion againſt Thurbane, but one 
Green appeared beforethe commiſſioners, and affirmed him- 
ſelf to be Thurbane ; whereupon he was apprehended, and 
in refiſting he ſnatched the commiſſion from them, and 
tore it in pieces; and upon an affidavit made of this 
matter, an attachment was granted againſt him ; but per 
Hale Chief Baron, Though he affirmed himſelf to be the 
perſon againſt whom the commiſſion was awarded, yet 
that will not excuſe the commiſſioners from falſe impri- 
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ſonment, becauſe they had no warrant to take him, 


Hardres 323. Thurbant's caſe. 

_ See-Jmpriſonment.” _ 

| Falle Judgment (Falſo Judicio.) Writ of falſe judg- 
ment lieth where falſe judgment is given in the county, 
of in the hundred, or in other court baron, which is not 
a court of record, in a plea real or perſonal ; as if in a 
writ of right patent, or in other perſonal plea ; there 
the party, plaintiff or defendant, which is grieved, ſhall 
have this writ, and the writ ſhall iſſue firſt out of the 
Chancery : And if the falſe judgment be given in the 
ſheriff's county court, then the writ ſhall be direted un- 
to the ſheriff himſelf, New Nat. Brev. 38. 

Stat, Marlb. (52 Hen. 3.) c. 20. enacts, That none 
from henceforth (except our Lord the King,) ſhall hold 
in his court, any plea or falſe judgment given in the 
court of his tenants ; for ſuch plea ſpecially belongeth to 
the crown and dignity of our Lord the King, | 

Before the making of this ſtatute, if a falſe judgment 
had been given in a court baron, this ſhould have been 
redreſied the court baron of the lord next above him, 
and fo upwards of the lord paramount; which both wag 
an occaſion of long delays, and the King had alſo many 
times prejudice thereby ; for that thoſe baſe courts could 
aſſeſs no fine or amercement to the King ; which is to 
be underſtood, that if the next immediate meſne had no 
court baron, the falſe judgment could not be redrefſed ia 
the court of the ord next above, for default of privity ; 
but then the falſe judgment was to be redrefled in the 
court of common Pleas, or before the juſtices in eyre; 
and now the juſtices in eyre being worn out, the origi- 
nal. writ of falſe judgiment is returnable coram juſticiariis 
noſtris apud Weſim. which are the juſtices of the court of 

ommon Pleas. 2 1r/t. 138, 139. 

Stat. 1 Ed. 3. c. 4. enatts, That when a record 
cometh into the King's court by writ of falſe judginent, 
in caſe where the patty allegeth, that the record is other- 
wiſe than the court doth record the ſame, the averment 
ſhall be received of the good country, and of them 
which were preſent in the court when the record was 
made, if they do come with others of the country by the 
ſheriff's return. And if they come not, the inqueſt ſhall 
be taken by the good country. Ilia eh 

The averment ſhall be received] That is, it ſhall be 
tried by thoſe who were then preſent. For the word 
averment, in this place, ſignifies an a& or trial; and not 
an offer to juſtify the thing. XN. Lutw. 303. in his Ad- 
ditions to the Report of Buterfield v. Sarton. 

In treſpaſs, the defendant juſtified under a precept in 
the hundred-court, &'c. for that the plaintiff was nonſuit, 
and coſts taxed, and a precept to levy it ; and upon a de- 
murrer it was objected, that there js no ſtatute gives 
coſts in this cafe, but the ſtatutes. 23 H. 8. and 4 Fac. 1. 
and thoſe are where the plaintiff is nonſuit after appears 
ance z and *'tis not mentioned throughout the pleadings 
that there was any appearance ; but adjudged, that the 
judgment ſhall be taken to be good till reverſed by writ 
of falſe judgment, and the plaintiff ſhall not take ad- 
vantage of it in pleading. 2 Lev. 81. Doe v. Parmiter. 

Treſpaſs quare vi & armis the defendant aſſaulted him; 
the action was brought in the county-court, and the 
plaintiff had judgment, but it was reverſed in C. B. upon 
a writ of falſe judgment, becauſe the county-court cannot 
fine the defendant as he ought to be, if the cauſe goes 
againſt him, the words v3 & arnus being in the declara- 
tion, but without thoſe words treſpaſs will lie in the 
court, tho? 'tis not a court of record. x 47d. 21t5. Wing 


V. Jackſon. 


Form of a writ of falſe judgment. 


FX EORGE the Third, &c, To the ſheriff of S. greeting. 

J If A.B. ſhall make you ſecure in proſecuting his ſuit, 
then in your full county court do you cauſe to be recorded the 
plea, which is in the ſaid court, without our writ, between 
C. D. and the ſaid A.B. in a certain treſpaſs upon the 
caſe, to the ſaid C. by the ſaid A. done, &c. whereof the 
ſaid A. complains, that falſe judgment is done him. in the 
: ſame 
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fame court : And that record have before our juſlices at 

Weſtminſter, the _ Er. under our ſeal, and the ſeals 
faur legal men of ' 
making of the Jaid record ; and ſummons by good ſammoners 
the ſaid C. that he be then there to hear that record ; and 
have you there the ſummoners, &c. and this writ, Wit- 
nels, Teo. 

See 12 Vin. Abr. tit. Falſe Judgment. IR. 

Falſe Latin, Falſe Zatin will not vitiate a plea 
or grant, as it was held in Oſborne's caſe. 16 Rep. 133. 
as It will not vitiate an inditment, as it was held in 
Long's caſe, which was an indictment for murder, where 
the word mamilla was ſpelled with a ſingle m. 5 Rep. 
It will not vitiate a writ, as where quod et deforciat was 
brought againſt two tenants, and it was quod et reddat 
in the ſingular number. 2 Saund. 38. Cro, Eliz. 54.3. 
S. P. So in a declaration by the ſheriffs of London 
againſt the defendant quod reddat ei in the ſingular num- 
ber. Hob. 50. Cro. Ekz. 877. $. P. ; 

Debt againſt the defendant brought by the ſheriffs of 


Londm, the declaration was, (viz.) Dueruntur de N. B. 


in medicinis doftor, alias dif? N. B. in medicints doftorem ; 
and upon demurrer to this declaration, the defendant had 
judgment in B, R. but it was reverſed upon a writ of 
error in the Exchequer, upon the authorities above-men- 
tioned. 1 Lutw. 884. Raymond & al verſus Barbon. 

In treſpaſs againft two defendants, for taking a hog- 
ſhead of cyder, the defendants wven' & defend” vim, oc. 
& dicunt quad ipſe compelli non debit, &c, and fo plead in 
abatement, that the plaintiff is outlawed ; and upon de- 
murrer it was objected againſt the plea, for the falſe Za- 
tin, (viz.) 2nd ipſe, When there were two defendants ; 

and this was held a good exception, the plaintiff having 
demurred ſpecially, and ſhewed it for cauſe ; and that 
it. would have been ill upon a general demurrer. 2 
Lutw. 1529. Ford v. Edgcomb & ab. 

In an appeal for murder, the declaration was, that at 
Clapham, in the county of Surry, venerunt praed* Fohan- 

nes & guidem Daniel Stokely modo defunt# ; and upon de- 
murter it was adjudged, that admitting this word guidem 
made the ſentence falſe Latin, yet it would not abate the 
bill, for it did not at Common law, 1 Salk. 328. Ben- 
net verſus Preſlon, See 5 Rep. Long's caſe, and 10 Rep. 
I 3%, 

Ts a writ of error brought, it was aſſigned for error, 
that the verdict was afſident damna, inſtead of afſidunt, 
but it was held well enough, for it may be the preſent 
tenſe of the verb affides, and there is not ſo much ftric- 
neſs required in verdidtss as in pleadings, becauſe thoſe are 
the words of a lay jury, 1 Salk. 328. Redwood verſus 
Goward, vb: | 

In debt on a bond, if the obligation be falſe Latin, the 
declaration ought to be good Latin ; as if the obligation 
be wiginti, the declaration ought to be vigznt: ; and the 
court is to conſtrue if it be a variance, 2 Shaw. 15 
Falſe Zatin was held to be cured by a virdict. 8 
380. Se Enxlith, Latin. 

Falſe oath, Till the ſtatute 3 and x1 Hen. 7. which 
gives power to examine and puniſh perjuries in the Star- 
Chamber, there was not any puniſhment for any falſe 
oath of any witneſs at Common law; and now there is 
a form of puniſhment provided for perjuries by 5 El:z.:yet 
before the ſtatute 3 Hen. 7. The King's counſel uſed to 
allemble and puniſh ſuch perjuries at their diſcretion ; and 
there was no puniſhment for perjury at Common law, 

. but in caſe of attaint ; as appears D. 272. but in the 
ſpiritual court, #* le/ione fidei, they uſe to puniſh them. 
fe E. 520. Mich. 38 and 39 Elz. C. B. Damport v. 
impſon, 

If one makes a falſe oath, the party is puniſhable for 
It by an aCtion on the caſe, if it be not perjury for which 
he may be indicted ; there is a difference between a falſe 
oath and perjury ; for one is judicial, the other is extra- 
Judicial, And the law inflits greater puniſhment for a 
falſe oath made in a court of juſtice than elſewhere, be- 
cauſe of the preſervation of juſtice, Per Roll Ch. J. 
Trin. 1652. Sti. 337. in caſe of Howell v. Gwinn, 


At the Common law one may be indicted for a falſe 


d 


[ 
e ſaid court, that were preſent at ” | 
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| 
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oath in ati affidavit. Per Roll Ch. J. Trin. 1652, Sti. 
374. King v. Troes. See Perjury. | 

Falſe plea, . » precipe quod reddat againſt two if 
the one comes and takes the intire tenancy upon him, 
upon which they are at iſſue, and it is found againſt the 
tenant, by this he ſhall loſe his moiety; it is 
found againſt the tenant for his part, becauſe it is tried 
per pais upon iſſue ; contra of plea to the writ by demur- 
_ : Note the difference. Br. Peremptory, pl. 73. cites 

» 4+ 15: : 

Plaintiff in a ſuit in Chancery againſt an executor, 
ſhall have the ſame advantage thereof, as if the ſame 
plea were found falſe by verdict at law ; and ſhall haye 
all the ſame conſequences here, as follow on a falſe yu 
at law to all intents. Afich. 26 Car. 2. 2 Ghane, Caſes 
201. gg * _ = jenny 

ers uggeltion, See Surgeftion, 

Falle tokens, See Theats. 

Falſify, Seems to ſignify as much as to prove a thing 
to be falſe. Perkins, Dower, 383, 385. Alſo to fa 
or do falſely; as to falſify; or counterfeit the King's 
ſeal, Rex-——/ic. Lincoln. Scias quod dedimus Adwe de 
Eſſex clerico noſtro, pro fervitio ſus omnes terras & tene- 
menta gue fuerunt Will, de Scrubby, cujus terre & tenementa 


ſunt excaeta noſtra, per felontam quam fectt de falſificatione 


Sigilli noſtri, T7. apud Linc. 28 
m. 12. in dorſo, 

Fallifying a recow, It is holden that he who pur= 
chaſes land of a perſon who afterwards is outlawed of 
felony, or condemned upon his own confeſſion, may fal- ' 
lify the record not only as to the time wherein the felon 
is ſuppoſed to have been committed, but alſo as to the 
point of the offence. But it is agreed, that where a 
man is found guilty, by verdiQ, a purchaſer cannot fal- 
ſify as to the point of the offence, but that he may fal- 
ſity for the time, where the party is found guilty gene- 
nile of the offence in the appeal or inditment ; becauſe 
the time is not material upon evidence, 2 Hawk, P, C. 
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Alſo it ſeems agreed, that any judgment whatſoever 
given by perſons who had no good commiſſion to proceed 
againſt the perſon condemned, may be falſified by ſhew- 
ing the ſpecial matter without writ of error, becauſe it is 
void ; as where a commiſſion authoriſes to proceed on an 
indictment taken before A. B. C. and twelve others, and 
by colour thereof the commiſſioners proceed on an in- 
ditment taken before eight perſons only, 2 Hawk. P. 
C. 459. 

Alt it ſeems agreed, that if the treaſon or felony of 
which a man is attainted, be afterwards pardoned by par- 
liament, the attainder may be falſified by himſelf or his 
heir without plea, 2 Hawk. P.C. 459. | 

Falſifying a recovery, Tenant in tail, remainder 
in tail, he in remainder granted a rent-charge out of the 
land, then the tenant in tail ſuffered a common recovery, 
and ſold the eſtate, and died without iffue ; the grantee of 
the rent-charge diſtrained, and the alienee of the tenant in 
tail replivied ; adjudged, that this recovery barred all the 
remainders, and all charges made by them, and likewiſe 
all thoſe in the reverſion, and that the grantee of the 
rent ſhall never falſify this recovery ; becauſe the remain- 
der out of which his eſtate is derived can never come in 
poſleflion after the recovery ſuffered. x Rep. 61. Ca- 
pelPs caſe. 


Huſband and wife jointenants of lands, remainder 


ov. Clauf, 6, Joh; 


to..the heirs of the body of the huſband, remainder to 


H. Norris in tail ; the huſband ſuffered a common reco- 
very alone of the whole, without naming his wife, as he 
ought ; H. Norris was attainted of treaſon, and execu- 
ted ; the huſband died without ifſue ; the Queen reſtored 
the ſon of H, Norris, and granted him the lands which 
ſhe had by the attainder ; adjudged, that though the re- 
covery was erroneous, yet ſo long as it was in force, it 
was a good bar againſt him in remainder as to a —_ 

the 


but as to the other moiety, it may be falſified by 


iflue in tail, The ſecond reſolution in the Marquis of 
TROY caſe, 3 Rep. 3+ 


Tenant 


iP: AnL- 


.\ Tenant for life, remainder in tail, reverſion in fee to the 
heirs of the deviſor : Tenant for life ſuffers a common 
recovery, in which he in remainder was vouched, and the 
uſes were declared to him, who was the remainder in tail ; 
adjudged, that by this recovery all remainders or rever- 

ns were barred, for no ſtatute made any proviſions for 
thoſe who had remainders or reverſions upon an eſftate- 

tail, and therefore they could not falſify this recovery ; 
the ſtatute of Y/2/m. 2. cap. 3. provides for him, who 
hath a reverſion after poſſibility of iſſue extin&, and the 
ſtatute 32: H. 8. cap. 31. for thoſe-who have reverſions or 
remainders after an eſtate for life, 10 Rep. 43 Fen- 
ning's caſe, 

An infant brought an aſfliſe in B. R. pending which 
action the tenant brought an aſfliſe againſt the infant in 
the C, P. for the ſame lands, and had judgment by de- 
fault, which he pleaded in bar to the affiſe brought by the 
infant, who ſet forth all this matter in his replication, and 
that the demandant, at the time of the ſecond writ brought, 
was tenant of the land, and prayed, that he might falſify 
this recovery ; and adjudged he might. Godb. 271. 
Plait's caſe; becauſe he could not have a writ of &ror 
or attaint, | 

. He in reverſion ſuffered a common recovery, and de- 
clared the uſes; adjudged, that his heir ſhall not falſify it 
by pleading, that his father had nothing at the time of 

the recovery ſuffered, becauſe he is eſtopped to ſay, that 
he was not tenant to the pracipe. Gidb. 189, Duke v. 
Smith. 

Tenant for life, remainder in tail, join in a leaſe for 
years to Briſco; afterwards, in the life-time of the tenant 
tor life, the tenant in tail ſuffered a common recovery, 
and then the recoverors turned the leflee for years out of 
puſi::ition, and made a feoffment in fee to Lincoln college 
in Oxon ; then the ſon and heir of the tenant in tail, in 
the lite-time of his father, releaſed to the college with 
wairaily 3 the leflee for years re-entred, then both the 
tenant for life and tenant in tail died, and the iſſue in 
tail made a diſtreſs on the the cattle of the leflee damage- 
feaſant, who brought a replevin ; and adjudged, that the 
taking the cattle was not wrongful, becauſe the iſſue in 
tail was not barred by the recovery ; *'tis true, where 
there is a tenant for life, and he in remainder in tail ſuf- 
fers a recovery in the life-time of the tenant for life, he is 
eſtopped to ſay, that he had nothing in the freehold, and 


the heir is liable to this eſtoppel, as well as he is inheri- 


table totheland; and the reaſon why they are both bound 
by eſtoppel is, becauſe the father, who ſuffered this re- 


- covery, is ſuppoſed to have a real recompence in value 


from the common vouchee, but here he had no rea] re- 
compence, but only in eſtoppel, and tho' he himſelf was 
eltopped, yet, by the re-entry of the leſſee for years, the 
eſtate tor life, and the remainder, were again reduced to 
the ſame tenant in tail ; but becauſe neither the remainder 
in tail, nor his ſon and heir, had any thing in intereſt, 
when the releaſe was given to the college, therefore that 
releaſe ſhould not enure to that body of men, nor the 
warranty ; for 'tis the nature of the warranty to keep one 
out of poſſeſſion who never had it, and therefore it ought 
to be made to one who is in pofleſlion ; and becauſe the 
tenant in tail in this caſe was never out of poſleſfion, in 
intereſt, but only in eftoppe], neither the releaſe or war- 
ranty ſhall diſcontinue the tail ; ſo that the ifſue in tail is 
not barred by this recovery, but he may falſify it in a 
poſſcfiory aCtion, as this is. Aror 245. Briſcoe v. Cham- 
berlaine. | | 

Tenant in tail made a feoffment in fee to his own ſon, 
who was then of full age, an\l afterwards he difleiſed him, 
and then levied a fine, but before the laſt proclamation 
the ſon entred, and made a feoffment, then all the pro- 
clamations were made, and'afterward both the father and 
ſpn died ; then the feoftee of the fon made a leaſe to 
B., and died ſeiſed, and the iffye of the tenant in tail 
brought a formedon againſt the heir of the ſaid feoffee, 
who was in by deſcent, and recovered againſt him by a 
feint defence of his title, and then he turned the leſlee 
for years out of poſleifion, and thereupon brought an 
ejement ; adjudged, that he might fallify the recovery 
nad by the iftuc in tail, becauſe the iſſue in tail was bound 
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by this fine z but becauſe it appeared by the pleading, 
that the fine was levied by the father to that very perſon, 
to whom the feoffee of the ſon had granted this leaſe for 
years, and who was now plaintiff; and it not being 
averred to be levied to any other uſe ; therefore his leafs 
was extinguiſhed, and he was incapable to falſify the re= 
covery obtained by the tenant in tail. Aer 391. King 
v. Hunt. 

See Fines and recove-ties, and 12 Yin. Abr. tit. Fal- 
ſifying Recoveries. a ; | 

Falſifying a verdict, Where in any real aQior- 
there is a verdict againſt tenant in tail, the iſſue can, 
never falſify ſuch verdict in the point directly tried ; but 
only in a ſpecial manner, as by faying that ſome evidence 
was omitted, &c. Lord Raym. 1050, 

Falſonarins, A forger, —Z£?z quod falſonarios char- 
tarum, & retonſores denariorum, ubi eos ſcient, detegent, 
'Hoveden, fol. 424. num. 40, 

Falſo retom9 byevium, Is a writ lying agaiſt the 
ſheriff, for falſe returning of writs. Keg. Fudic, fol. 


* Familia, Signifies all the ſervants belonging to a par- 
ticular maſter; in another ſenſe 'tis taken for a portion 
of land, viz. as much as is ſufficient to maintain one 
family, viz. Et confe/lim ei terram 70 familiarum /argitur. 
Simeon Dunelm. So in Brompton, Dedit et monaſterium” 
triginta familiarum #n loco. Du Cange. Pro hida, maſ/a, 
manſe, carucata—— Donavit terram quinquaginta famili- 
arum ad confiruendum monaſterium, Beda Hiſt. Eccl, lib. 
4. C. 3. "This term hide is, bv our writers, ſometimes 
called a manſe, ſometimes a family, ſometimes carucata, 
or a plough-land ; containing as much as one plough and 


oxen could cultivate in a year. Creſ/y's Church Hiſt. 


fol. 723. b. Ubi Beda familiam, Saxomicus ejus interpres 
coxtaneus paſſim hide redderet, Anglo-Normannis carucata 
terre. Gloſl. in x. Script. Cowell, edit, 1727. 

Fanaticks, A general name for Puakers, Anabaptiſds, 
and all other ſefaries and fatious diflenters from the 
church of England. Stat. 13 Car. 2, cap. 6, 

Fanatio, ( Men/is fanationis,) The fawning-time or 
fence-month in foreſts,. fifteen days before Midſummer, 
and fifteen days after ; when great care was taken that 
no diſturbance ſhould be given to the does or their young 
fawns. See Kennett's Gloſſary in Fannatio. During this 
time, by the Laws of the Fore, all hunting is prohi- 
bited ; Prohibendum eſt etiam ad placitum foreſts ne aliqua 
carretta exeat chiminum in fore/!a Regis ; neque porci ſint in 


foreſia Regis tempore foineſon, viz. 15 diebus ante nativi- 


tatem ſane&ti Fohannis Bapt. & 15 dicbus poſt idem feſlum., 
Hoveden, f. 784. See Foineſun. | 

Fannatum frumentum, W heat or bread-corn clean'd 
up or fann'd with a wind-fan or knee-fan.——Cellerarius 
Mon. Wigornie recipiet in ſeptimana decem ſextarios fru« 
menti fannatos, & decem mittas brafii, Mon. Angl. tom, 
I. P. 136. b. | | IN: 

Faonatio, (from the Fr. faorner,) A fawning or 
bringing forth young, as deer do fawns. Charta Forefte, 
cap. 8. 

F mann: (from the Sax, faran, to travel,) Ac- 
cording to the interpretation of Sterne de verbor. ſignif. is 
a merchant ſtranger, to whom, by the laws of Scotland, 
juſtice ought to be done with all expedition, that his 


| buſineſs or journey be not hindred. 


Fardel of land, {( Fardella terre,) Is, according to 
ſome authors, the fourth part of a yard-land ; yet Noy, 
in his Complete Lawyer, pag. 57. will have two farde!s of 
land make a nook, and four nooks make a yard-land. 

Farding:-deal, (Sax. feord, 1. e, quarta, and del or 
dle, pars) Alias farundel of land, guadrantata terra, fig- 
nifeth the fourth part of an acre, Crom. Fur. fel. 220. 
Duadrantata terre is read in Reg. Orig. fol. x. b. where 
there are Denariata & obolata, ſelidata & librata terre, 
which probably muſt ariſe in proportion of quanty, as 
an half-penny, penny, ſhilling, pound, rife in value or 
eſtimation ; then muſt obo/ata be half an acre, denariata 
an acre, ſolidata twelve acres, and /z5rata twelve ſcore 
acres : And yet we find /zginti libratas t?rra vel redditus. 
Reg. Orig. fel. 94. and fol. 248. whereby it ſeemeth, 
that librata terre is ſo much as yieldeth twenty ſhillings 


per 
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per annum, and Centuwm ſelidatas terrarum, teneinentorum 
t& reddituum, fol, 149. Andin F. N, B. fol. '87. are 
theſe words, Viginti libratas terre vel redditus, which 
argueth it to be ſo much land as yields twenty ſhillings 
per ann. See Furlong, Others/hold obolata terre to be 
but half a perch, and denariata a perch. See Spelm. Gloff. 
verbo Obolata terrze, Sciatis, &c. me R. de F. dedifſe me- 
dietatem unius feorwendel terre, de meo dominio, &c. Mon. 
An 11. 2 par. tol. 913. b. At Monkland in Herefordſpire, 
they call it a varndal of land. Cuell, edit. 1727. 

Fardinx, or Farthing of gold, S*emeth to be a 
coin uſed in ancient times, containing in value the fourth 
part of a noble, viz. twenty pence in filver, and in weight 
the ſixth part of an ounce of gold; that is, of five ſhil- 
lings in filver. This word is uſed g H. 5. cap. 7. thus, 
'Tiem, Thut the King do to be ordained good aad juft 
weight of the noble, half noble, and farthing of gold, 
with the rates neceſſary to the ſame for. every city, Oc. 
| by which place it plainly appeareth to have been a coin, 
as well as the noble and half noble. Knighton, in the year 
1345, ſaith E:dem anno nobile & obolus & terthing de auro 
ceeperunt flirere in Anglia, Cowell, edit. 1727. _ 

Fare, Signities a voyage or paſſage, or according as 
we now ule it, money paid for paſſing by water. 2 & 
3P.& Md. c. 16. 


Farinagium, Toll of meal or flour, ——Et qued de | 


| ceirra molendinarius non capiat farinagium, &c, Orcdina- 
tiones Juſtin. in Inſula de Jerſey. 17 Ed. 2. 

Fariez, or Farleu, In the manor of 1/2? Slapton in 
com, Devon. if any tenant die poſlefl2d of a cottage, he is 
by the cuſtom” to pay to the lord ſixpence for a farley ; 
which may be in lieu of a heriat: For in ſome manors 
weſtward, they diſtinguiſh farleu to be the beſt of the 
goods, as herit is the beſt beaſt, payable at the tenant's 

death, Cowell, edit. 1727. 


Farlingarii, Whoremongers, adulterers ; from the 


Sax. forlicgean, fornicari., Cowell, edit. 1727. 

Farm, or Ferm, (from the Sax. feorm, i. e, food, 
and this from ferman, 1. e. to feed) In the laws of Ca- 
autus, in 67, Fearm, Mr. Lambard renders viftum ; fo 
reddere firmam unius nottis, and reddebat unum diem de 
firma, is ſo much proviſion for a night and a day ; for 
about the time of //liam the Cougueror, the rents were 
reſerved in proviſions, which was altered by H. x. - It is 
uſually the chief meſſuage in a village or town, whereto 
belongs great demeans of all forts, and hath been uſed 
for term of life, years, at will, The rent reſerved upon 
ſuch a leaſe, is called farm, and the tenant or leſſee farmer. 
See Ferme, and Spelman's Glofj. verba Firma, «Cowell, 
edit. 1727. 

Farmer, Is he who rents a farm, or is leſſee thereof. 
Termes de la ley. And it is ſaid generally every leſſee for 
life or years, although it be but of a ſmall houſe and land, 
is called farmer, as he who occupieth the farm, As 
this word implies no myſtery, except it be that of huſ- 
bandry; huſbundman is the proper addition of a farmer, 
2 Hawk. 188, By ſtat. 21 Hen. 8. c. 13. No parſon or 
ſpiritual perſon may take farms or leafes of land, on pain 
of fortciting 101. per month. And by ſtat. 25 Hen. 8. 
c. 13. and 32 #en. 8. c. 28. No perſon whatſoever ſhall 
take above two farms together, and they to be in the ſame 
pariſh, under the penalty of 3s. 44, a weck. 

Farmers, G1aziers, &c. Not to be deemed bank- 
rupts, 5 Geo. 2 C. 30. ſet? 40. For farmers in Nor- 
| folk and Suffolk, ſee Nortolk and Suffolk, : 
Farmers of exciſe, Their authority, 16 & 17 Car, 2. 


C. 4+ 
_ Farthing (in Sax. feorthling,) Was the fourth part 
of a Saxon penny, and frequently in uſe among them. 
See Penny, | 

Farthing of land, (Sax. feordling,) Seems to. be a 
great quantity, and diiters much from farding-deal; for in a 
book of Survey of the manor of Welt-Slapton zn com. Devon, 
there is an entry thus made; A. B. holds fix farthings of 
land at 1267. per annum. See Fardel and Farding- 
deal, Farthing always imported the fourth part 3 and 
therefore gizarter-r1als,, or pieces of gold that paſled for 
two ſhillings and fixpence, the fourth part of arial cur- 


_ = 


| for his children, Lord Raym, 41. 
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rent at ten ſhillings, were called ria/-farthings id an in- 


denture of the mint, 1 H. 6. Cowell, edit. 1727. 
Farundel, The ſame with Farding-deal; 
Falma, A language, viz. 4 Latino rhetorico 

in propriam vertit linguam volumina, Du Freſne. 

Fallus, A faggot, Fr. faifeau,——Conceſſit ' abbati 
duos faſlos dorſules ramorum greſſorum boſei ipſius. Mons 
Angl. tom. 2. p. 238. 1 

Faſtermans, Pledges ; from the' Sax. fe/l, firmus, and 
man, homo. De emptionibus fine fidejuſſiombus, quod Anglice 
vocant faſtermannes. Leg. Edw. Confeſſor. cap. 33. 

Far, Uate, Is a great wooden veſſel, which among 
brewers and malſters is ordinarily uſed at this day to mea- 
ſure malt by for expedition, containing eight buſhels, or 
a quarter, mentioned 1 H.'5. cap. 10. 11 H. 6. cap. 8. 
It is alſo a leaden pan or veſlel for the making of ſalt at 
Draitwith in the county of Worceſter, whereof the ſeveral 
owners or properietors do claim eſtates of inheritance and 
burgeſs-ſhip; alſo a great brewing-veſſe] uſed by all 
brewers to run their wort into. Cowell, edit. 1727. 

Father and fon, Father ſhall not have an action 
againſt the maſter for beating his ſon and heir apparent, 
and laming him fo as to be diſparaged as to his marriage; 
Le. 50. Paſch. 29 Eliz. B. R Gray v. Feffes. 

Action lies not for the father, tho' it was objeQed that 
he was at the charge of curing his fon of his wounds, be- 
cauſe he was not compellable to it. Cro. El, 849. But 
it was admitted that action might have lain for the father, 
if he had ſhewn, that the ſon was his ſervant, whereby 
he loſt his ſervice, But alleging loſs of ſervice, without 


alleging that the ſon was his ſervant, is not ſufficient, 
Cro. El. 849. 


* If the ion marries without conſent of the father, the 
father has no remedy. Le. 50, Gray v. Jeffes, —— See 
5 Med. 222. King alias Michel v. Thorp, 

The father ſhall not have aCtion for taking any of his 
children except his heir ; and that is, becauſe the mar= 
riage of his heir belongs to the father, but not of aty 
other his ſons or daughters. And the father has no pro- 
perty or intereſt in the other children, which the law ac- 
counts may be taken from him. Cro. E. 770. Trin, 


42 Eliz. B. R. Barham v, Dennis. But Glanvil J. 
contra. Tbid, bo 


Treſpaſs quare filiam & heredem ſuam rapuit & ab- 
duxtt lies for the father, but not for the mother ; for the 
father of common right ſhall have the ward of his fon or 
daughter ; per Cateſby, Br. Garde, pl. 55. cites g Edw. 
4- 33* | 

Bonds releaſed by the father, which he had taken in 
the name of his ſons, being infants, thought good and 
allowed. Toth, 18. cites Hill. 20 Fac. Simonds v. Lumley. 

The grandfather deviſed lands to his ſon to pay 10/7. 
per annum to the ſon's three daughters ;z the father gives 
200 /. in marriage with one; whether the 10/. per ann. 
ſhall be included in the 2001. or not; *twas decreed that 
it ſhould be included. Toth, 141. cites Mich, 13 Car. 
Kirrington v. Aſty, | | 

The father received a legacy of 1607, and another of 
50 /. leſt to B. his eldeſt ſon by the grandfather and 
grandmother ; afterwards the father gave bond to pay his 
ſon, whom he had difinherited, 6000 /. *twas inſiſted, 
that the bond included the legacies. But Lord Fefferies, 
in fayour of a diſinherited heir, would allow no more 
than what they could prove to have been actually paid 
towards fatisfaQtion of theſe legacies, and eo nomine as in 
part of the legacies, and the reſt to be paid with intereſt, 
Mich. 1687. Vern, 480. Sir William Cann v. Lady 


Cann. 


faſmate 


> A legacy of 1501. to the daughter of B. was paid to 


B, who after on her marriage with F. $S. gave her 1000/. 
portion, and ſettled a church leaſe upon her, and maintained 
her and huſband 14 years at bis own houſe, The Maſter 
of the Rolls decreed the legacy with coſt, but ſaid tho” 
he would not diſcharge it, he diſliked the ſuit. Hill. 
1703. Ch. Prec. 228. Sir George Chudley v. Lee. : 

The father is obliged by the Common lay to provide 
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- the father died, to 18, when the ſon died ; ſhe having 


| any proof to impeach it, it ſhould not be ſet aſide in 
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Juſtices cannot order a maintenance for a child to be 
paid by the father, without adjudging that the child is 
poor, or likely to become chargeable. Lord Raym. 699. 

Children not demanding their legacies of their father 
when they come of age, or after, is no diſcharge of 
them ; and the father is bound to maintain them during 
their minority, and their portions given by a ftranger are 
nothing to him more than if they had not any; and 
where they lived to be fit for ſervice, and ſerved their 
father ; their ſervice was more worth than the intereſt of 
the legacy (which was 501. a piece) and ſo intereſt was : 
allowed. But where one of the daughters married, and 
ſhe and her huſband had a year's bow after marriage, the 
father muſt be allowed for it, unleſs an agreement be 
proved to the contrary. Paſch. 7 Ann, 3 Ch. R. 168. 
Strickland v. Hudſon and Maſon. 

A. deviſed 250 /. to his ſon, and made his wife execu- 
trix, who married another huſband. On a bill brought 
againſt them by the ſon for the legacy the defendants 
would have diſcounted maintenance and education ; but 
the court would not permit it ſo as to diminiſh the prin- 
Cipal ſum ; for it was ſaid, that the mother ought to 
maintain the child. 2 Yent. 353. Mich. 33 Car. 2. 
Anon”, | 

But a ſum of money paid for the binding him out ap- 
po” was allowed to be diſcounted. 2 Pent. 353. 

non”. 

And the mother was decreed a reſonable allowance 
for maintenance of her ſon from two years of age, when 


received the rents of 33 /. per annum deſcended from the 
father on the ſon, as heir at law. Paſch. 7 Anne, 3 Ch. 
R. 164. Wallis v. Everard. 

A father prepared a bond conditioned for payment of 
1201. a year for life by his ſon, to whom a very large 
eſtate had been devifed, and upon propoſing it to the ſon, 
he refuſed to execute it, ſaying it was more reaſonable 
that the father ſhould depend upon his honour. Upon 
which the father left the bond with the ſon, ſaying, if he 
would not ſign it he might let it alone. But afterwards 
in the father's abſence the ſon ſigned it juſt before he 
went to travel, and direted, that it ſhould be delivered 
to his father. Ld. Ch. Parker ſaid, that thoſe words 
might be ſpoke ſo, as to amount to a threatning, and to 
intimidate ; but it might alſo be otherwiſe, and the fa- 
ther ſeemed to acquieſce under the ſon's anſwer, and for 
ought appeared it was his free act, and what he thought 
himſelf obliged in honour to do, and therefore without 


equity. IV/ms's Rep. 602, 607. Hall. 17919. Blackborn 
v. Edgley. | 

If it ſhould ever appear that the power of a parent 
over a child has been abuſed, as by his gaining a releaſe 
of the child's orphanage parts by threats, &c. a court of 
equity will certainly ſet afide a releaſe thus unduely gain- 
ed. Per Ld, C. Parker, Paſch. 1720. IV/ms's Rep. 639. 
640. in caſe of Blunden v. Barker. 

Fathwit, (LL. H. 1. cap. 70.) Perhaps the ſame 
with the Sax. fenth-vode, i. e. fattionum ſeu inimicitiarum 
multta ſeu compenſatio. | 

Fatua mulier, A whore. Cum quadam fatua mu- 
liere nudus in leo cum nuda extitit deprehenſus, Du- 
Freſne. | | 

Fanſetum, A faucet, a muſical pipe or flute,m— 
Organum tamen & adecentum. fauſetum & pipeth omnino in 
divino officio omnibus noftlris utriuſque ſexus interdicimus, 
Regul, Ordinis de Sempringham. p. 717. 
aut923, Are favourers, ſupporters, abettors of 
crimes, &c. Stat. 16 Ric, 2. c. 5. | 
Faytour, Sce Faitours,, | 
Feal, The tenants by knights-ſervice did ſwear to 
their lord to be feal and leal, i. e. faithful and loyal. 
See Spelman EY rlaments, pag. 59. | 

Fealty, F:delitas, ( from the French feal, lege, truſty) 
Signifieth in our Common law an oath, taken at the ad- 
mittance of every tenant, to be true to the lord, of 
whom he holdeth his land: And he that holdeth land by 
this only oath, holdeth in the. freeſt manner that any man 
in Eng/and under the King may hold; Becauſe all with 


| 
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us that have fee, hold pry fidem & fiducium, that is, by 
fealty at the leaſt. Smith de Repub. Angl. lib. 3. cap, g. 
For fidelitas is de ſubſtantia feudi, as Duarenus ſaith, de 
feud. cap. 2. num. 4. And Matheus de Afiiftis deſcis, 
320. num. 465. ſaith, that fidelitas eſt ſubſtantiale feudi, 
non ſervitium. The particulars of his oath, as it is uſed 
among the __ you may read well expreſt by Zaftus, 
in his treatiſe De Feudis, part. 7. num. 15, 16. which is 
worth the.comparing with the uſual oath taken here in 
England. This fealty is alſo uſed in other nations, as 
'by the Lombards and Burgundians, Cafſaneeus de Conſuet. 

Burgund. pag. 419, 420. And indeed the very creation 
of this tenure, as it grew from the love of the lord to- 

ward his followers, ſo did it bind the tenant to fidelity, 

as appeared by the whole courfe of the Feods, and the 
breach thereof is the loſs of the fee. Duarenus in Com- 
mentariis Feudorum, cap. 15. num. 4. & ſequen, Ant1- 

nius Contius in methodo Feudorum, cap. Yuibus modis Feu- 

dum amittitur. Hotoman in his Commentaries De verbis 

Feudalibus, ſheweth a double rally; one general, to be. 
performed by every ſubject to his prince; the other ſpe- 

cial, required only of ſuch as in reſpect of their fee are 

tied by this oath to their landlords: We may read of 
both in the Grand cuſtomary of Normanay, being of courſe 
performed to the Duke by all reſiant within the dutchy, 

This ealty ſpecial is among us performed either by free 

men-or villains. "The form of both ſee in Anno 14 Ed. 1. 

ſtat. 2. in theſe words, When a freeman ſhall do fealty 

to his lord, he ſhall hold his right-hand upon a book, 

and ſay thus, Hear you my lord R. that I A, B. hall be 

to you faithful and true, and ſhall owe my fealty to you, for 

the land that T hold of you, and truly ſhall do you the cuſtoms 

and ſervices that I ought to do to. you at the terms aſſigned : 

So help me God, and all his ſaints. And ſhall kiſs the 

book, but he ſhall not kneel. When a villain ſhall do 

fealty to his lord, he ſhall hold his right-hand over the 

book, and fay thus, Hear you my lord R. that I R, F. 

from this day forth unto you ſhall be true and faithful, and 

ſhall owe you fealty for the land which T hold of you in 

villenage, and ſhall be juſtified by you both in body and 
goods ; fo help me God, and all his ſaints, See Reg. Orig. 

fol. 302 a. Fidelitas (ſaith Spelman) £ fidei, abſequii & 

ſervitit ligamen, quo generaliter ſubditus Regi, particulariter 

vaſſalus domino aſtringitur. 

It is _— mentioned with homage, but it differs 
from it ; for homage conſiſts in the taking an oath when 
the tenant comes to his land, and is done but once, and 
ſo is the oath of fealty, but that is an obligation which 
is permanent, and binds for ever. "Theſe differ alſo in 
manner of the ſolemnity, for the oath of homage is taken 
by the tenant kneeling, but that of Fealty is taken 
ſtanding, and excludes Fa things, which are compriſed 
in theſe words, Incolume, tutum, utile, boneſtum, facile, 
poſſibile ; incolume, that he do no bodily injury to the ord ; 
tutum, that he do him no ſecret injury in any thing 
which is for his defence, as in his houſe or caſtle ; bon. 
tum, that he do him no injury in his reputation; tie, 
that he do not damage him in his poſſeſſions; facile & 
þoſſibile, that he make it eaſy, and not difficult for the 
lord to do any good, which otherwiſe he might do, nor 
make that impoflible to be done which before was in his 
power to do: All which is likewiſe compriſed in Leg. 
H. 1. cap. 5. Omnis homo fidem det domino ſus de vita & 
membris ſuis & terreno honore, & obſervatione confilit ſui per 
honeſtum & utile, fide dei ſalve & terra principþis ſalva, 
Cowell, edit. 1727. | 

Fealts, Anniverſary times of faſting and thankſgiy= 
ing as Criſtmas, Eaſter, Whitſuntide, &c, The four 


| feaſts which our law eſpecially takes notice of are the 


feaſts of the Annunciation of the Bleſſed Virgin Mary, of 
the Nativity of St. Fobn the Baptiſt, of St. 1{chael the 
Archangel, and of St. Thomas the Apoſtle, on which 
quarterly days, rent on leaſes is uſually reſerved to be 
paid, See ſtatute 5 & 6 Ed. 6. 3 ac. 1.c. I. 12 Car, 

2. Cc. 30. 
See Dedication-day, : ; 
Feda, /tem ſciendum eſt quad quatuor virgate; terre & 
dimid, debent ſeminare & arare novem ſeviones oy 
quibus 


: , 
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quibu ſeminabunt novem trugas frumenti, que vitatur feda 


iber niger Heref. fol. 53. | * nRe | 

Fee, Feudum vel feodum, (from the French word feef, 
i. predium beneficiarium, vel Yes clientelaris,) Is uſed 
in our Common law to ſignify divers things : As firſt, 
All thoſe lands which we hold by perpetual right, as Ho- 
toman well noteth werbo Fredum, de verbis feudalibus, 
Our ancient lawyers have not exprefled what they "mw 
meant by ic, but only ſay, that by this name go all 
Jands and tenements that are held by any acknowledg- 
ment of ſuperiority to a higher Jord, They who write 
on this ſubject, divide all lands and tenements where a 
man hath a perpetual cſtate to him and his heirs, &c. into 
alledium & feudum. 1. Allodium they define to be every 
man's own land, &c. which he poſicſſeth merely in his 
own right, without acknowledgment of any ſervice, or 
payment of any rent to another; and this 1s a property 
in the higheſt degree. 2. Feudum is that which we hold 
by the benefit of another, and in the name whereof we 
' owe ſervice, or pay rent, or both, to a ſuperior lord : 
And all our land here in England (the crown-lands be 
ing in the King's own hands, in the right of his crown, 
excepted) is in the nature of feudum or fze; for though 
many have land by deſcent from their anceltors, and 
others have dearly purchaſed land with their money ; yet 
is the land of ſuch a nature, that it cannot come to any 
either by deſcent or purchaſe, but with the burthen that 
was laid upon him, who had novel fee, or firſt ofall received 
it as a benefit from his lord to him, and to all ſuch to 
whom it might deſcend, or any way be conveyed from 
him, So that in truth no man hath dire&um dominium, 
the very property or demain in any land, bnt only the 
prince in the right of his crown. Camb. Brit. p. 93. 
For though he that hath /ee, hath jus perpetuum & utile 
dominium, yet he oweth aduty for it, and therefore it is 
not ſimply his own z which thing, I take thoſe words, 
that we uſe for the expreſſing of our deepeſt rights in 
any lands or tenements, to import: For he that can ſay 
moſt of his. eſtate, ſays thus, / am ſeiſed of this or that 
land or tenement in my demain as of fee, Srifitus inde 1n do- 
ainico meo ut de feudo, and that 1s as much as if be ſaid, 


It is my-demain or proper land after a ſort, becaule it is 


to me'and my heirs for ever; yet not ſimply mine, be- 
cauſe I hold it in the nature of a benefit from another. 
Yet the ſtatute of 37 H. 8. 16. uſeth theſe words of 
land inveſted in the crown ; but it proceedeth from the 
not knowing the nature of this word fee ; for fee can- 
not be without fealty ſworn to a ſuperior, as you may 
read partly in the word fea/ty, but more at large in thoſe 
that write De feudis, and in particular Hotoman both in 
his Commentaries and Diſputations. And note, that Jand, 
Ec. with us is termed fze in two reſpects, one as it be- 
Jongeth to us and our heirs for ever, the other as it hold- 
eth of another. Britton, cap. 23. deftineth it thus; Fee 
is a right conſiſting in the perſon of the true heir, or of 
ſome other that by juſt title hath purchaſed it. Fleta 
ſaith, Feudum eft quod quis tenet ex quacunque cauſa ſibi & 
heredibus ſuis, ſrve fit tenementum ftve redditus qui non 
proveniunt ex camera, & alio modo dicttur feudum, ficut 
ejus qui freffant, & quod quis tenet ab alio, ficut diatur, 
talis tenet de tali tot feuda per ſervitium militare. Lib. 5. 
cap. 5. ſet. Feudum autem. And all that write De feu- 
dis, hold, that feudatarius hath not an intire property in 
his fee. But the definition of Sir Henry Spelman is molt 
intelligible. A feud is a right which the vaſlal hath in 
land, or ſome immoveable thing of his lord's, to uſe the 
ſame, and take the profits: thereof hereditarily, rendring 
unto his lord ſuch /euda/duties and ſervices as belong to 
military tenure, the mere property of the ſoil always re- 
maining to the lord. Spelman of Feuds, cap. 1. The 
diviſions of fee in divers reſpe&ts are many, and worthy 
to be known; but we divide them only into fze abſolute, 


otherwiſe termed fze ſimple; and fee conditional, . other- | 


wiſe called f2e-tail. Fee ſample, feodum fimplex, is that of 
which we are ſciſed in theſe general words, To us and 
our heirs for ever. Fee-tail, feodum taltatum, 1s that 
whereof we are ſeiſed to us and our heirs, 'with limita- 
tion, that is," the heirs of our body, &c. and this fee- 
w_ is om general or ſpecial: Gegeral is, where land is 
VOL, v. ; 


—_ 


| 


Gl verbo Feodum, page 221. 
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given to a man and the heirs of his body; the reaſon 
whereof is given by Litil t:n, lib. 1. cap. 2. becauſe a 
man ſeiſed of land by ſuch a piſt, if he marry one or 
more wives, and have no iſſue by them, and at length 
marry another by whom he hath iſſue ; this iſſue ſhall in- 
herit the land. Fee-tail ſpecial, is that, where a mani. 
and his wife are ſeiſed of lands to them and the heirg of 
their two bodies. The reaſon is given likewiſe by Litt/e- 
ton in the ſame place, becauſe in this caſe the wife dying, 
without iſſue, and he marrying another by whom he 
hath iſſue; this iſſue cannot inherit the land, beihg ſpe- 
cially given to ſuch heirs, &c. This fee-tail hath 'the 
original from the ſtatute of JY*/im. 2. cap./ 1, made 17 
Ed. 1, yet fee Braden, lib. 2. cap. 5. num. 4. in his 
Verbis. 1tem quedam abjoluta & quadam ſiritta & coarc 
tata ficut certis haredibuss To whom add Plawden, fol, 
235. Willion's caſe; for before that ſtatute; all land 


given to a man and his heirs, either general or ſpecial, was 
accounted in the nature of a fee; and x Has. 209 held to 
b- ſo firmly in him to whom it was given, that any li- 
mitation notwithſtanding, he might alien, and: ſell it at 
his pleaſure, much like that which the civilians call »u- 
dum preceptum, binding rather by. counſel and advice 
than compulſion or reſtraint. But this ſeeming unrea- 
ſonable to the wiſdotn of our. realm, that a man mean- | 
ing well to this or that poſterity of himſelf, or his friends; 
might be forthwith deceived of his intention ; the ſaid 
ſtatute was made for redreſs of that inconvenience! 
whereby it 1s ordained, that if a man give lands in fart 
limiting the heir to whom it ſhall deſcend, with a re- 
verſion to himſelf, or his heirs, for default, &c. that 
the form and due meaning of his gift ſhall be obſerved * 
He then that hath /:, holdeth of another by ſome duty 
or another, which 1s called /ervice ; and of this ſervice; + 
and the diverſity thereof, fee Chivalry and Service. Sex 
condly. This word fez is ſometimes uſed with us for the 
compaſs or circuit of a manor or lordſhip. Bra#on lib. 
2. cap. 5. In eadem villa & de eodem feado. Thirdly, It 
is uied for a perpetual right incorporeal, as to have the 


keeping of priſons in fee, Old Nat. Brev. fol. av. Poſe 
ter in fee, cod. fol, 6. rent granted:in # 4% - fol. % 


Sherift in fee, 28 Ed. 1. flat. 3..cap. 8. Laſtly, it is 
taken for a reward or wages given to one for the execu- 
tion of his office, as the feeof a foreſter, of a keeper of 
a park, or of a ſheriff tor ſerving an execution, limis 
ted by 20 £432. cap. 4. And allo for that conſideration 
given a ſerjeant at Jaw or counſellor, or a phyſician; for 
ticir countel and advice in their profeſſion, which, as it 
is well obſerved by Sir Fohn Davis, in his Preface to his 
apes * not propprty, mee, but bonerarium ; yet in 
the law language it is called a fee, Cowell, edit, 
Fee-eſtate. "Sce Ettate, oye : "7 DS 
Fee Crpecant, Is by the Feudi/?s termed feudum ex- 
pectativum, or expettativa ſubſtantively uſed, Mattheus 
de Afﬀittis diſcis 292. nt. 2. pag. 417. See Erpettant; 
_ Fee:-larm, ( Feod: firma) ls when any one, of the 
gitt or grant of anoiher, holds to him and his heirs, ren- 
dering either the half or the third part, or at leaſt the 
fourth part of the true value. And ſuch tenant is bound 
to no ſervices; but what are contained: in the charter it= 
ſelf, except fealty, which all tenures ateliable to. Spelm. 


farm. Feudi firma, Is a compound of fee and 


ferme, predium, and figniheth in a legal ſenſe land held 


of another in fee, that is, in perpetuity to himſelf and 
his heir, for ſo much yearly tent as it is reaſonably worth, 
more or leſs, ſo it be the tourth part of the worth, with= 
out homage, fealty, or other ſervices, other than are fpe- 
cially compriſed in the feoffment; but by Fitzherbert, in 
his Nat. Brev. fol. 210. it ſeemeth, that the third part 
of the value may be appointed for the rent, or the find- 
ing of a chaplain to ſing divine ſervice, &:s. And the 
nature of it is thus, that if the rent be behind, and un- 
paid for the ſpace of two years, then the feoffor, or his 
heirs, have an action to recover the lands as his de- 
meſnes, Britton, cap. 66. num. 4. but obſerve, that 
Weſt, in his Symbol, part. 1. lib. 2. ſe. 463. fays, that 
the feofftment may contain ſervices and ſuit: of court, as 
well * OO And jn Terms dt la Ley, that fee-farm 
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ferri eum liceat, 
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Oweth fealty though not expreſſed in the ſeoffment, for . 


that fealty belongeth to all kind of tenues; this is near 
the nature of that which, among the Civilians, is called 
Ager vettigalis, qui in perpetuum licetur hac lege, ut 
quamdiu pro eo vettigal pendatur, tamdiu neque iþ/is qui 
conduxerunt, neque ts qui in locam eorum ſucceſſerunt, au- 


Kings of England from their ancient demeſnes, were 
many of them alienated from the crown in the reign of 
King Charles the Second, But how doubtful men ate 


of the title to alienations of any nature, is evident from 


this, that whilſt theſe rents were expoſed to fale for ready 
money, ſcarce any would deal for them, and they re- 
mained unſold, till the method of doubling orders did a 
little help; but that which made men earneſt indeed to 
buy them, was the ſtop upon ſome of his Majeſty's other 


| payments, which made men to reſort to this as the moſt 


eligible in that conjunAture. Cowell, edit, 1727. 

By ſtat. 22 Car. 2. c. 6. ſeft. 4. Letters patents granted 
by the King of certain fee-farm rents, before the 24th of 
Tune 1672. are confirmed, | 

Sea. 10. Purchaſers may buy and enjoy the ſame rents, 
notwithſtanding any ſtatute of mortmazrn. | 

This act of parliament was not neceſſary to enable the 
King to make a grant of theſe rents, but to encourage 
purchaſers, and to give fuch privileges to the ſubje&, 
which the King could transfer without aft of parliament, 
and to cure and ſupply the defeCt of non-recital or miſ- 
recital; and the act itſelf is an authority that the King 
might alien; for the ac declares the letters patent good 
which were granted before ; per Holt Ch. J. Mich. 7 
Wl. 3. B. R. Skin, 606. In the Bankers caſe, 

The ſaid ftat. 22 Car. 2. cap. 6. ſeft. 6. enats, That 


_ the truſtees and the ſurvivor or ſurvivors of them, ſhall 


execute to purchafers, indentures of bargain and ſale, 
containing a conveyance of the ſaid rents, and recitin 
the conſiderations of money paid, which ſhall be inrolled 
in any of the four courts of JYe/lminſter, within ſix 
months after the date thereof. 

$28, 12. Inſtructions to be obſerved in the fale of their 
rents yet ſo as the non-performance of them ſhall not 
weaken purchaſers titles. 


I. Contracts for ſales ſhall be ſigned by the Lord Trea- | 


ſurer or commiſſioners of the treaſury, or two of them. 

2. Fhe truſtees ſhall convey to ſuch as by order from 
the Lord Treaſurer or commiſſioners of the treaſury, or 
two of them, they ſhall be directed. | 

3. Every contraQor ſhall, on or before ſealing his con- 
veyance, pay one moiety at leaſt for his purchaſe-money 
into the Exchequer ; and before he receives his conveyance 
give ſuch ſecurity as the Lords Treaſury or commiſſon- 
ers, &c. ſhall approve for the other moiety. 

4- Such as pay down their whole money, ſhall be al- 
lowed for preſent payment of their ſecond moiety, not 
exceding 10/4. per cent, | | 
5. Immediate tenants liable to pay any rents, ſhall be 
preferr'd in the purchaſe of it before others, ſo as they 
tender themſelves tothe Lord Freaſurer or commiſhoners 
of the treaſury, to contra within fix months after paſ- 
ſing the ſaid patent, and notice thereof publiſhed by 
proclamation, and perfect their contract, and pay or ſe- 
cure the money within fix months after, at ſuch rate as 
ſhall be agreed, not exceding 20 years purchaſe. 

6. If the immediate tenant, or ſome on his behalf, do 


not tender and perfeR his contraQ, all benefit of per-_ 


formance to be loſt. . 

7. The purchaſer may have his conveyance in the 
names of any perſon he ſhall deſire. 

8. If any rent be charged with an incumbrance, con- 
ſideration ſhall be had of it and reprize allowed; and the 
purchaſer ſhall covenant to take upon him ſuch incum- 
brance. | 

9. The truſtees ſhall hold the rents to the King's uſe 
till ſale. Fs | 
| 10, The truſtees ſhall covenant with the purchaſers 
againſt their own at. And by ſtat. 22 & 23 Car. 2. 
c- 24. ſet, 9. The truſtees are impowered to convey 
the ſaid rents to purchaſers either by the words expreſſed 


in the letters patents, or by particulars to be made by the | 


' ” © 


The fee-farm rents remaining to the | 
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auditors, or by the orignal grants from the crown, ſaving, 
the Queen's right to the rents hereby veſted. | | 
, 22 Car. 2, c, 6. ſe, 7. enacts, That purchaſers ſhall 
hold the ſame diſcharged of any breach of truſt, which: 
may be pretended to be committed by the truſtees, :nd 
may recover,the ſame as the king might, excepting the 
prerogative proceſs out of the Exchequer, x 

See. 9. Purchaſers of rents reſerved by any letters pa- 
tents of lands and tenements, &c, and fold after the paſ- 
fing of this a, ſhall enjoy them ; any cancelling, avvid- 
ance, or determination of ſuch letters patents notwith- 


' ſtanding. This a& ſhall not be conſtrued to avoid any 


covenants or agreements on the King's part, in the ori- 
glnal reſervation of ſuch rents; nor decrees in the court 
of Aupmentation or court of Exchequer before the 234 
of Oftober 164.2. or ſince the 29th of May 1660. whereby 
fee-farmers were to be diſcharcd and allowances out of 


' the ſaid fee-farm rents to be made. 


To encourage purcbaſing fee farm rents, this a& gives 
the purchaſors the ſame power of diſtreſs not only on the 
land -out of which the fee-farm rent iſſues, but cn any. 
other of the lands of the tenant as the king had.___ Ht; 


' 1715 2 Vern. 713. Ait, Gen. v. Mayor, &c. of Co- 


ventry. | 

Fee-farm rents, when granted by the King, became 
rent-ſeck, and therefore not to be exterded. Arg. g 
Med. 72. cites Cro, E. 656. Fee farm rent is ex- 
tendible upon an eleg:t, and yet the words of the ſtatute, 
which give the ſh-riff authority, are only land, viz. me- 
dietatem terre. Arg. 10 1d. 526. | 

A. claims a fee-farm rent under this ſtatute, and there 
isa 4 ge on the land, out of which the fce-farm 
rent 1ſlues; the court cannot order the ſequeitrators to 
pay the arrears out of the money in their hands, but de-. 
clared the grantee might take his remedy at law notwith=- 
ftanding the ſequeſtration, Per Cowper C. Hill. 1715. 


2 Vern. Att. Gen. v. Mayor, &c, of Coventry, T he court 


left him at liberty to diſtrain for his rent at law, without 
incurring any contempt in equity, and that no leaſe or 
eſtate derived under the ſequeſtrators, ſhould be made uſe 
of in evidence againſt the claimant of the fee-farm rent, 
to prevent the diſtreſs. J/ms's Rep. 308.8. C. Tho' 
the King might diſtrain on any other lands of his tenant, 
as well as on thoſe out of which the rent iſſues; yet, if 
the tenant alien or leaſe at will only his other lands, the 
crown cannot diftrain on thoſe-lands. Hill. 1715. Arg. 
2 Vern. 714. Att. Gen. v. Mayor, &c. of Coventry. 8. P. 
held by Cowper C. affiſtebd by the Lord Ch. J. Parker and 
King. Wrins's Rep. 307. S. GC. 

So, if there be an extent upon an elegit of fuch other 
lands, the goods or chattels on the premiſles ſo extended 
will not be liable ; for this is a greater eſtate than an 
eſtate at will, Per Cowper C. afhſted by Ch. J. Parker 
and King. Wimss Rep. 307. S. C. 

As to the caſe of the Att. Gen. v. The Mayor of C1- 
ventry, the Reporter ſays, that after Ch, J. Parker 


| informed him, that he thought it might have been proper 


to have determined, that the ſequeſtration was as the 


hand of the court upon the eftate, and where a right to 
| a fee-farm rent appear'd to be prior and indiſputable, the _ 


court might reaſonably enough have order'd payment, 
elſe A. for aught appear'd, would be in a worle cond1- 
tion, than if there had been no ſequeſtration; for til] the 
ſequeſtration, the corporation paid the rent voluntarily, 
and now are diſabled purely by the ſequeſtration; and 
putting A. to diftrain was putting the charge of the ſuit 
upon the eſtate; whereas nothing appear'd to the con- 
trary, but that the corporation was ſenſible of 4.'s right 
to the rent, and defired it might be paid. JYms's Rep. 


308, 309. 


By 22 & 23 Car, 2. c. 24. /. 2. All purchaſers of fee- 
farm rents are to be kept harmlefs from all incumbrances 
made py the. truſtees, 7 

S:#. g. enacts, That rent not uſually paid by the 
rreater ſpace of 40 years laſt paſt, ſhall not be inſerted in 
ſuch letters patents, and tenants ſhall hold their lands diſ- 
charged of any rent, reſerved by virtue of any patent of 
concealment, or commiſſion ofdefeRive titles, and uſually 


paid 
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paid by the greater ſpace of 4o years, until the ſame 
ſtall have been recovered by due courſe of law, 

And by ſe. 14. So much as is due for any vſes out 
of the premiſes to be ſettled upon truſtees ſhall continue 


to be paid; and the truſtees are hereby authoriſed to 
convey, for performance of ſuch uſes, ſuch of the ſaid 
fee-farm rents, &c. as ſhall amount to the ſums charged, 
after which conveyance the putchaſors of the reſidue to 
be diſcharged thereof. Em bt Repo 2 

By 22 & 23 Car. 2. 24. ff. 4. Till fale of the ſaid 
rents, the receivers of the King's revenue ſhall gather the 
ſame. 

Stat. ) & 10 W. 3. 8. Subjected 
payment of taxes ; 

Stat. 7 Ges. 2. 7. ſet?. 5. enatel, That lands, &c. 
ſubje& to fee-farm rents, &c. if ſuch rent amount to 
205. per annum or more, the landlord may deduct the 
taxes ; ſuch deduQtions to be allowed by the perſons inti- 
tled to the rent without fee or charge for ſuch allowance, 

Sea. 26. Receivers of fee-farm rents to allow 25. per 
pound to the parties without fee, on penalty of 20 /. 

Stat. 22 & 23 Car. 2. cap. 24. ſeft. 8, All purchaſers 
may make a general juſtification without producing any 
letters patent, by ſaying that the truſtees were ſeiſed 1n 
fee, and ſo granted to them: And by ſtat. 10 Ann, c. 
18. ſef?. 4. Where any fee-farm rents, intended by the 
acts of 22 Car. 2. and 22 & 23 Car. 2. to be fold, and 
which are ſold purſuant thereunto, ſhall be named and 
deſcribed in any deed or fine, declaration, or other plea- 
ding, by ſuch or the like names or deſcriptions as the 
ſame were deſcribed in the indentures of bargain and fale 
made by the truſtees for ſale thereof, ſuch names and de- 
ſcriptions may ſerve for conveying or pleading the title to 
ſuch rents from and under the truſtees. 

| See. 5. Provided, that this act ſhall not give any be- 

nefit in pleading, or deriving a title to any rent, which 
hath not been paid or levied within 20 years, next before 
the time of ſuch pleading or deriving ſuch title. 

Feed, or Feud, ( Feida or fayda, ) Signifieth in the 


German "voy guerram, that is, capitales inimicitias, 


fee-farm rents to 


Hotoman Diſput. de Feudis, cap. 2. Lamb, in his Expo- 
ſition of Saxon words, writes it feeth, and ſaith likewiſe, 
that it denotes capitales inimicitias: And alſo that feud 
now uſed in Scotland, and in the North parts of England, 
1s the ſame, that is, a combination of kindred, to revenge 
the death of any of their blood againſt the killer, and all 
his race. See Skene de vwerbor. ſignif. verbo Aﬀidatio. 

Fees, Are certain perquiſites allowed to officers who 
have to do with the adminiſtration of juſtice, as a recom- 
pence for their labour and trouble; and theſe are either 
aſcertained by acts of parliament, or eſtabliſhed by ancient 
_ uſage, which gives them an equal ſanction with an aC of 
parliament, 2 New Abr, 463. 


| Is In what caſes fees ſhall be due, and how much. 


'2. At what time fees ſhall be due, in what court to be 
recovered, and pleadings in adtions for fees. 


| I. In what caſes fees ſhall be due, and how inuch, 


At Common law no officer, whoſe office related to 
the adminiſtration of juſtice, could take any reward for 
doing duty, but what he was to receive from the King. 
Co. Lit. 268. 2 Inſt. 176, 208-9. | 

And this fundamental maxim of the Common law. is 
confirmed by Heſim. 1. cap. 26. which enacts, ”” That 
no ſheriff, or other King's officers, ſhall take any reward 
to do his office, but ſhall be paid of that which they take 


of the King; and that he who fo doth ſhall yield twice | 
as much, and ſhall be puniſhed at the King's pleaſure,” 


This ſtatute comprehends eſcheators, coroners, baſliffs, 
gaolers, the King's clerk of the market, aulneger, and 
other inferior miniſters and officers of the King, whoſe 
offices do any way concern the aJminiſtration or execution 
of juſtice, 2 nfl. 209. 

And ſo much hath this law been thought to conduce 
to the honour of the King and welfare of the ſubjeR, 
that all preſcriptions whatioever, which have, been con- 


| have been the moſt controverſies in our books: 
. for this purpoſe we ſhall recite the 28 Eliz. cap. 4, by 
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 trary to it, have been holder void; as where by pre- 


ſcription the clerk of the market claimed certain fees for 
the view and examination of all weights and meaſures, 
and it was held merely void. 4 Inſt. 274. Mor 523. 
2 Infl. 209. 2 Rol. Abr. 226. # $2659 bs 

But it hath been holden; that the fee of 204. com-. 
monly called the bar fee, which hath been taken time 
out of mind, by the ſheriff, of every priſoner who is ac- 
quitted; and alſo the fee of one penny, which was claimed 
by the coroner of every viſne, when he came before the 
juſtices in eyre, are not within the meaning of the ſta- 
tute, becauſe they are not demanded of the theriff or co- 
roner for doing any thing relating to their offices, but 
claimed as perquiſites ofright belonging to them. 2 1n/?. 
210. Staun. P, C, 49. 

Alfo it is holden by me Lord C#e, that within the 
words of the ſtatute 34 £4. 1. which are 4+ No tallage 
or aid ſhall be taken or levied by us or our heirs in our 
realm, without the good will and affent of archbiſhops, 
biſhops, earls, barons, knights, burgeſſes, and other free- 
men of the land;” no new offices can be erected with 
new fees, or old offices with new fees; for that is a tal- 
lage upon the ſubje& which cannot be done without 
common aſſent by a& of parliament: 2 /n/t; 533. 

But yet it is holden, that an office ereed for the pub- 
lick good, tho' no fee is annexed to it, is a good office 5 
and that the party, for the labourand pains which he takes 
in executing of it, may maintain a quantiim meruit, if 
not as a fee, yet as a competent recompence for his trou- 
ble. Mover 808. Biſhip of Sarum!'s caſe: 

All fees allowed by ads of parliament become eſtabliſhed 
fees ; and the ſeveral officers, intitled to them may maitri- 
tain actions of debt for them. 2 nfl. 210: 

All ſuch fees as have becn allowed by the courts of 
juſtice to their officers as a recompence for their labour 
and attendance, are eſtabliſhed fees; and the parties can't 
be deprived of them without an aQt of parliament, C9 
Lit. 368. Prec. Chan. 551, 

Where a fee is due by cuſtom; ſuch tuſtom like all 
others, muſt be reaſonable; ahd therefore where a per= 
ſon libeiled in the ſpiritual court for a burying fee due to 
him for every one who died in his pariſh, tho* buried 
in another ; the court held this unreaſonable, and a 
prohibition was granted. Hb. 175. x Rl. Abr. 557, 
559. 8. C. adjudged, | 

So where a French proteſtant had his child baptized at 
the French church in the Savoy, and the vicar of Sr. 
Martin's, in which pariſh it is, together with'the clerk; 
libelled againſt him for a fee of 25. 64. due to him, and 
I 5, for the clerk ; and a prohibition was granted ; and in 
this caſe it was held by Ht, That no f-e could be due 
but by cuſtom, and that a cuſtom for any perſon to take 
a fee for chriſtening a child when he does not chriſten 
him, is not good ; and that the vicar, if he had a right to 
chriſten, ſhould have libelled for that right, 1 $Szl&. 


2. | 

The plaintiff brought an afion of the caſe for fees due 
to him as Uſher of the Black Red, and obtained a verdict 
Stran. 747. Trin, 13 Geo, 1. 

No fee. ſhall be taken for a report upon a reference 
from any court, 1 Fac, 1. c. 10. | 
Certain fees of ſheriffs ſettled, 3 Geo. 1. c. 15. ſee. 16. 
&c. See Sheriff; 

Fees on n/# prius records out of the Exhequer to be 
the ſame as on other records, 23 Geo. 2. c. 26. ſef?. 10. 

Fees of juſtices clerks to be regulated, 26 Geo, 2. c. 14. 
27 Geo. 2. c. 16. ſet. 4. 

Debt lies for the ſherif”s fees for executing an elegir. 
Lord Raym. 1212. | 

As to the gric7tum of the fees due, it miſt be obſerved 
in general, that it is extortion for any officer to take 
more'for executing his office, then is allowed by a of 
parliament or is the'known and ſettled fee in ſuch caſe; 
10 Coi 102, a, Co. Lit. 368. | | 

Butio this place we ſhall only take notice of the fees 
of ſheriffs for executions, about which there ſeems to 


And 


which it is enaRted, © That it ſhall not be lawful to o 
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for any ſheriff, under-ſheriff, bailiff of franchiſes or li- 


berties, nor for any of their, or euther of their officers, 
miniſters, ſervants,| bailiffs or deputies, nor for 2ny of 
them, by reaſon or colour of their, or either of their of- 
fice or offices, to have, receive or take of any perſon or 
perſons whatſoever, direaly or indirealy, for the ſerving 
and executing of any extent or <xecution upon the body, 
lands, goods or chattels of any perſon or perſons what- 
foever, more or other conſideration or recompence than in 
this preſent act is and ſhall be limited and appointed, 
which thall be lawful to be had, received and taken; 
that is to ſay, twelve-pence of and for every twenty ſhil- 
lings where it exceedeth not one hundred pounds; and 
ſ1x-pence of and ior every twenty ſhillings, over and 
above the faid ſum of 100 /. that he or they ſhall ſo levy 
or extend, and deliver in execution, or take the body 
in execution tor ; by virtue and force of any ſuch extent 
or execution whatſoever ; upon pain and penalty, that all 
and every {heriff, under-ſheriff, bailift of franchiſes and 
Jiberties, their and every of their miniſters, ſervants, 
_ officers, bailitts or deputies, which at any time ſhall di- 
rectly or indirectly do the contrary, ſhall loſe and forfeit, 
. to the party grieved, his treble damages ; and ſhall for- 
feit the ſum of 4o /. for every time that Ife, they or any 
of them ſhall do the contrary; the one moiety thereof to 
be to our Sovereign Lady the Queen, her heirs and ſuc- 
ceflors; and the other moiety thereof to the party or 
parties that will ſue tor the ſame, by any plaint, action, 
ſuit, bill or information, wherein no elloin, wager of 
Jaw, or protection ſhall be allowed.” 

& Provided always, that this a, or any thing there- 
in contained, ſhall not extend to any fees to bu taken or 
had for any execution within any City or town Corpo- 
rate.” 


In the conſtruction of this ſtatute the following points 
have been holden. 

I. That though the words of the ſtatue are, that it 
ſhall not be lawful for the ſheriff to take any more, or 
greator fee, than by the a is limited, Oc. that herein 
by implication at leaſt, if not by expreſs words, a right 
is given the ſheriff to demand thoſe fees mentioned in 
the ſtatute; and conſequently that he may, as in all 
caſes where a ſtatute creates a debt or duty, maintain an 
aQtion of debt for them. Moor. 853. Latch 19. Poph. 
175. Palm. 400. 1 Salk. 331. 8. P. admitted, 

2. It hath been adjudged, that the ſheriff ſhall have 
a ſhilling per pound tor the firſt hundred, and fſix-pence 
per pound for every other pound exceeding a hundred ; 


and not fix-pence for every pound where the whole debt | 


happens to exceed a hundred; for by this conſtruction 
the ſheriff would have leſs where the debt was 199 /- 
than if it were but 100/. And the intention of the 
ſtatute was to allow ſheriffs ſuch reaſonable fees as would 
encourage them to diſcharge this branch of their duty 
ſo much favoured by the law, with -vigour and ſucceſs ; 
| who before were backward and intimidated, by reaſon of 
the dangers they run from eſcapes, &c. from engaging 
herein ; and therefore it. has been held the moſt reaſo- 
nable conſtruQion to allow them their fees in proportion 
to ſuch danger. Poph. 173. Latch 17, 18. 52. Palm. 
299, 400. Bendl. 165. Ney 75.8. C. adjudged. ; 
3. It hath been reſolved on the proviſo of the ſaid 
ſtatute, that it ſhall not extend to any fees to be taken for 
any execution within any city or town corporate z and 
this muſt be intended of executions on judgments given 
in thoſe courts ; and that therefore where a ſherift exe- 
cutes a judgment given in J/e/tmin/ler Hall in a city or 
town corporate, he is as much intitled to his fees, pur- 
ſuant to this ſtatute, as if the execution had been done 
in any part of the county at large; for herein the ſheziff 
runs as great a riſque, and his trouble is as great z but 
where both the judgment and execution are within a li- 
mited juriſdiftion, it can't be preſumed to be attended 
with equal difficulty ; and therefore the proviſo in the 
itatute excludes them. Latch 17, 18. Peph. 173. Palm 
- 309» 400» Is 
4. it hath been reſolved, that the bailiff of a liberty, 
who executes a judgment given in J/eſtminſter Hall, is 
zatitled to the fees, within the words and meaning of the 


— 
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| priſoner ſuſtenance. 
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| ſtatute: and not the ſheriff of the county who directs 


his precept to him. Latch 19, $52. 175 1 
Salk. 2Zl. Dalit. Ser. 526.8. P. <. 

5. It ſeems agreed, that if a ſheriff makes an extent, 
and vefore the liberate a new ſheriff is choſen, the new 
ſheriff ſhall have the fees appointed by the ſtatute. 1//inch 
50, 5I. Dat. Sher. 526. 

6. It hath been reſolved, that the ſtatute does not ex- 
tend to real executions, ſuch as habere ſacere ſeiſinamy 
or poſſeffionem, but only to executions in perſonal aQions ; 
alſo it is ſaid, that the ſtatute does not extend to execu- 
tions upon ſtatute-merchant, recognizances, &c. and that 
the act is to be underſtood of caſes where the judgment 
redditur in invitum, and not by the voluntary conleflivon 
of the party; but ©. 1 Salk. 231. 

7. TI hat for executing a capias utlagntum. or for a 
warrant to execute it, no fee is due to the ſheriff, becauſe 
this is at the ſuit of the King: Hetiry 52, 2 Bravwnl. 
283. 

8. It ſeems to have been reſolved, that upon a captas 
ad ſatisfaciendum, the ſheriff ſhall have his tees for the 
whole debt ; allo if one in cxccution dies, and a feri 

facias iflues againſt his goods, the ſheriff ſhall have his 
fees upon executing the fiert facias, tor his trouble was 
as great as at firſt, 1 Salk. 331, 


Poph. 


2. At what time fees fhall be due, in what court to be 
recovered, and pleadings in ations for foes. 


It is extortion for any officer to take his fee before it. 
is due ; and therefore where an under ſherif refuſed to 
execute 2a capias ad ſatisfaciendum till he had his fees, 
the court held, that plaintiff might bring an aCtion 
againſt hinr for not doing his duty, or might pay him his 
tees and then indict him for exortion. Co. Lit. 368, 
10 Co. 102. a. 1 Salk, 330. 

Officer muſt obey a writ, though fees unpaid. Stran. 
814. Proceſs muſt be obeyed though fees ate not ten- 
dered, Stran. 1262, 

If a habeas corpus ad ſubjiciendum be direQed to # 
gaoler, he muſt bring up the priſoner altho' his fees were 
not paid him ; and he can't excuſe himſelf of the contempt 
to the court, by alleging that the priſoner did not tender 
him his fees. 1 Keb. 272. pl. 57. | 

Alſo it is no excuſe tor not obeying a writ of habeas 
corpus ad facrendum & rectipiendum, that the priſoner did 
not tender him his fees. March 89. 2 Kb. 280, 2 
[nſt. 178. but 1 Keb. 566. cont. 

But if the gaoler brings up the priſoner by virtue of 
ſuch habeas corpus, the court will not turn him over till 
the gaoler be paid all his fees; nor, according to ſome 
opinions, till he be paid all that is due to him for the pri- 
ſoner's diet; for that a gaoler is compellable to find his 
See 1 Rol. Rep. 338. Cs. Lit. 295, 
9 Co. 87. Plowd. 68. a. 2 Rol. fir. 32. 2 Fon. 178. 

If a perſon pleads his pardon, the judges may infiſt on 
the uſual fee of gloves to themſelves and officers before 
they allow it. Fitz Coron. 294. Pulian de Pace 88..- 
Keling 25. 2 Jon. 56. 1 Sid. 452. 

If an erroneous writ be delivered to the ſheriff, and he 


_ executes it, he ſhall have his fees though the writ be er- 


roneous. 1 Salk. 332. ns 

It ſeems to be laid down in the old books as a diſtinc- 
tion, that upon an extent of land upon a ſtatute, the 
ſheriff is to have his fees, ſo much per pound according to 
the ſtatute immediately ; but that upon an elegit he is not 
to have them till the /:berate. Poph, 156. Winch 51. 
S. P. 

But where the ſheriff, having executed an elegit, 
brought an ation of debt for his fees ; and it was ob- 
jected, that this was not within the ſtatute, the execution 
not being complete, for the plaintiff could not enter but 
muſt bring his ejetment ; and it was held by Flt, that. 
there was the ſame reaſon for the fees for executing an. 
elegit as an extent ; for upon an elegit the ſherilf returns, 
that he has taken an inquiſition, extended the lands, and. 
delivered them to the plaintiff, and that there is a /:- 


 berate in the body of the writ of elegit, or the return of. 
| which the plaintiff may enter; for by the return he be- 
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comes tenant by + hb and wy maintain an ejeAment, 
a 


and aflign his intereſt upon the land ; but the defendant 
continuing in poſſeſlion after the return of the writ turns 
the plaintiff's eſtate to a right, and therefore he muſt 
enter to aflion ; and his being put to an ejeC&ment is no 
reaſon, for in caſe of an extent upon a ſtatute, where 
the /iberate is diſtinct, he can't enter by force ; it 1s true 
| he may without force, and ſo he may here; and Powel 
ſaid, that extent general is the word of the ſtatute 28 
Eliz. and that an extent upon an elegit was an extent 
within the ſtatute, as well as an extent upon a ſtatute, 
1 Salk. 322. | | 

A Cr in Chancery may exhibit his bill for his 
fees for buſineſs done in that court ; and ſo he may where 
the buſineſs is done in another court, if it relates to an- 
other demand the plaintiff makes in Chancery. 1 Fern, 

03. 2 Chan. Ca. 153. 
* But it hath been held, that Chancellors, regiſters and 
proftors who are officers of temporal profit, and whoſe 
fees do not relate to the juriſdiftion of the ſpiritual court, 
can't ſue for them in the ſpiritual court. See 3 Leon, 
268. 2 Rol. Rep. 59. 1 Med. 167. 2 Keb. 615. 3 
Keb. 303, 441, 516. 4 Med. 254. 5 Med. 242. 

As where the regiſter in the eccſeſiaſtical court libelled 
there for 45. 64. for his fees, and proceeding to excom- 
munication ; and the defendant ſuggeſted, and moved for 
a prohibition, which was granted ; for the court hath no 

ower to compel the party to pay fees to their officers, 
bur they muſt bring their quantum meruit ; or if the of- 
fice be a frechold, they may bring an aſliſe ; for the de- 
nial of juſt fees is a difſeiſin ; althotgh it was objected, 
that this caſe differed from that of a protor, becauſe a 
regiſter is a mere officer of the court, and the court may 
appoint a reaſonable fee to the officers that attend them, 
1 Salk. 333+ mo 

So a prohibition was granted to ſtay a ſuit in the arch- 

deacon of Litchfield's court, againſt churchwardens for a 
ce for ſwearing them, and taking their preſentments ; 
ths no fees could be due but by cuſtom, or for work 
done, in which caſe a quantum meruit lay, 1 Salk. 330. 

So where the dean and chapter ofthe cathedral church 
of Exeter, having the freehold and inheritance of the 
ſaid church, had by preſcription 10 /. for every corps 
that was buried in the ſaid church; and the defendant's 
teſtator being buried there, without their licence, the 
defendant refuſed to pay the 10/1. for which they ſued 
him in the eccleſiaſtical court; and on ſhewing cauſe 
why a prohibition ſhould not go, it was urged, that 


none can preſcribe to have a burying-place in a cathedral 


church, for the pariſhioners have nothing to do with 
it, nor pay any tithes to it; but in the pariſh church to 
which they pay tithes and other duties, there ſuch a pre- 
ſcription may be good, andin the churchyard they have 
a rizht to be buried without a preſcription ;- but the court 
held, admitting, that no perſon could preſcribe to bury 
in a cathedral church, and admitting, that this fee, like 
that of 201. which is uſually paid: for burying in the, 
cathedral church of W:/tmin/ler, is reaſonable, yet it is' 
not of ſpiritual cognizance, but is in nature of a licence 
'on which a quantum meruit may be brought, and the con- 
ſtant uſage to pay ſo much given in evidence ; and there- | 
. fore the prohibition was granted. 2 Bac. Abr. 468. 
Hil. 5 Ann. Dean and Chapter of Exeter v. Drue. 1. 
Salk. 334. S. CG. 
A prohibition was moved for to the conſiſtory court of 
the biſhop of London, to ſtay proceedings in a ſuit com-. 
menced there by a pariſh clerk, for dues, according toa, 
rate agreed to by the pariſh, Againſt the prohibition, it 
was ſaid, that he is to be choſe by the parſon, and.that 
his office is eccleſiaſtical, and conſequently his fees are of 
eccleſiaſtical conuſance. -On the other hand it was 
urged, that, whoever has the nomination of | him, his 
office is merely temporal, and the profits of it muſt be. 
fo likewiſe, and eſpecially in the preſent caſe, where 
they are demanded purſuant to a rate, Per Cur. The 
[queſtions who has the. right of nomination, and what 
eſtate the clerk has, whether at will. only, or for life, 
are quite immaterial in the preſent caſe. The Law is! 
"certain, that his office is temporal, it was ſo determined! 
Vor. IL, 
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in 2 Brownl. 38. And if ſo, his ſalary, or whatever is 
given for the ſervice of that office muſt of conſequence 
be of temporal conuſance. But whether his office be 
temporal or ſpiritual, if the matter in demand is tempo- 
ral, the eccleſiaſtical court can have no juriſdiction. Now 
here the demand is in purſuance to a rate agreed to by 
the pariſh ; and there is no doubt but that he may bring 


his action upon that agreement; and accordingly a pro-. 
hibitionwas granted, 
C. B. Pitts v. Evans, | : 

If A. delivered an execution to the ſheriff at his ſuit 
againſt B. and in conſideration that the ſheriff without 
any fee will execute it, he promiſed the ſheriff to pay 
him a” certain ſum, which was the ſame as the ſhe- 
riff was allowed to take by the ſtatute of. the 28 Zliz. 
Glanvil J. held the confideration not good ; for at Com- 


tortion, which the ſtatute is only to diſcharge the ſheriff 
from ; but the other juſtices and barons held it to be a 
good conſideration, and where of opinion to have affirmed 


that the tales de circumſlantibus was returned by the 
plaintiff who brought the a&tion by the name of the ſhe- 
riff of the ſame county, and therefore judgment was re- 
verſed, Cro. E. 654. Hill. 4x Eliz. B. R. in Cam. 
Scace. Stauton v. Suliard. 

In the ſettling a diſpute, whether the warden of the 
Fleet might return a non eft inventus whereupon to found 
a ſequeſtration, or that ſuch return muſt be: by the ſer- 
Jeant at arms before a ſequeſtration could go, Lord Chan- 
cellor ordered the regiſter to look into precedents, and 
certify him, how the praftice had gone; but ſaid, 
that if the ſerjeant at arms was intitled by the ancient 
courſe toa fee by the caption in ſuch caſes, it could not 
be altered without an act of parliament, Afich. 1720, 
Ch. Prec. 551. Fephſon's caſe. See 13 Vin. Abr. tit. Fees, 

Feigned action, o2 iſlue, On a motion for a man- 
damus to the old churchwardens to deliver the pariſh 
books to the new wardens, &c. 'twas afterwards ſhewn 
for cauſe againſt the motion, that *twas new, and the 
like had never been made before in this court ;| but *twas 
inſiſted on, that the old - churchwardens' had a rieht to 
keep the books, and ſo the rule was diſcharged. - For a 
conteſt between pariſh officers, which of them ought to 
keep the books, muſt be tried at law.by a feigned iflue. 
8 Mod. og8. Mich. g Geo. 1. The King v. Street and 
Stroud. © | | | * EIT 


can't be altered, they will, upon' good reaſon, make them 
try it upon a feigned ation, and if no conſent be, th 
will grant imparlance, Per Pemberton Ch. J. Paſeh. 34 
Car. 2. B. R. Shin. 44. in caſe of Lord Shaf eſbury v. 
Grayham. And Dolben J. remembred the caſe 'of Lord 
Gerard of Bromley and Spencer in the Exchequer, when 
Hale was Chief Baron, who upon affidavit, that the 
plaintiff had lived Jong in Lancaſhire, and kept great hoſ- 
pitality, and bid every body welcome,'&c. 'and the de- 
fendant was a ſouthern gentleman, and lately come into 
-Lantaſhire, Hale did not ſuffer them to proceed in their 
ejetment in Lancaſhire, but made them try it in five 
feigned ations by 'a jury of Herifird/Bire. Skin. 
Paſeh. 34 Car. 2: B.'R. ut ſup. See Jilue, 
eifus, A ſmall bundle, an armful. Cowell, edit, 


1727. 

7 Felagus ( Ruaſi fide cum eo ligatut) A companion, 
but particularly a friend who was bound in the decennary 
for the good behaviour of another. So 'in Legibus Ine, c. 
I5. *tis ſaid, if the murderer could not be ' found, &c. 
the parents of thedeceaſed ſhould have'fix marks, and the 
'King forty ; if he ' had no parents, then the lord ſhould 


have it :-Et fi dominium non haberet, felagus gjus. Cowell, 
edit. 1727. "oy. 


fore, feld cyric is a country church, feld houſe is a tent : 
In its compound it ſfignifieth wild, - as feld huning is wild 
"honey, feld mynt, is wild mint, Sc. ' Correll, edit. 1927. 
_*-Fele homages Faithful ſubjeRs, from the 
\Sax,' Fo i. 8. fides. Cowell, edit. 1929, 
370-1 VT, o- | 14 ON «353 G6 
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Felo 


12 Vin, Abr. 155. Hill. 12 Geo. 2. 


mon law he ought not to take any fees, but it was ex-. 


44+ 


the judgment. But another error being aſſigned, viz. 


In ſuch caſes, which are merely local, and the wvenire - 


| L | 
_ | Feld is a Saxon word, and fignifieth a field, and there- 


ae 


WY 


FE. L 
Felo de ſe, or felon of himſelf, Is a perſon, who 
being of ſound mind, and of the age of diſcretion vo- 
Juntarily killeth himſelf. 3 nfl. 54. 1 Hal. H. 41. 
If a man give himſelf a wound, intended to be felo de 
/e, and dieth not within the year and day after the wound, 
he is not felo de ſe, 3 Inſt. 54. 
A perſon who wilfully deſtroys himſelf is termed a 
felo de ſe, and is ſaid to be guilty of the worſt ſort of 
murder, as he atts againſt the firſt principle of reaſon, 
which is that of ſelf preſervation. Plow. 261. Dame 
Hale's cafe. Yet in ſome caſes it is confidered as a dif- 
ferent offence from murder ; and therefore if the King 
pardons all crimes, except murder, this offence ſhall be 
pardoned ; for though in a ſtri&t ſenſe it may be called 
murder, yet according to the common accceptation of 
words, the offence of a perſon who murders another, 
and that of felo de ſe, are conſidered as diſtin& offences, 
and as ſuch are diſtin&ly treated of by authors who have 
wrote of theſe matters, as Staun. P, C. x85, &c. Be- 
ſides the end of excepting murder ſeems to be, that the 
offender might be brought to juſtice, and that the law of 
God and nature, which require blood for blood, might 
be ſatisfied 3 but the diſcharging a chattel, or pardoning 
a forfeiture, is not of any ſuch confequenee ; alſo it hath 
been held by divines, that pardoning murder draws per:- 
culum animarum with it, as being contrary to the law of 
God, which require blood for blood. The King ver. 
I/ard. 1 Lev. 8. 1 Sid. 150. 1 Kep. 66. 548. 8. C. 
adjudged. It is alſo in Common parlance taken as a 
diſtin& offence from other felonies z and therefore a grant 
of bona & catalla felonum will not carry the goods of a 
7s de ſe. 1 Sid. 420, 1 Vent. 32. 1 Sand. 274. ad- 
judged, 
: No perſon can be fel de ſe, who is under the age of 
| diſcretion, or en compos at the time he commits the fact; 
and therfore if an infant kill himſelf under the age of 
diſcretion, or a lunatick during his Junacy, he cannot be 
a felo = Crom. 30, 31. H. P.C. 28, 3 Inf. 54. 
In 3 Med. 100. it is ſaid to be the prevailing opinion, 
that a perſon who kills himſelf muſt be non compos of 
courſe, on this ſuppoſition, that it is impoſſible a man in 
his ſenſes ſhould do any thing ſo repugnant to nature z but 
in x Hawk. P. C. 67. and in Comb. 2, 3- this notion is 
juſtly exploded ; for if this doctrine were allowable, it 
might be applied in excuſe of many other crimes as well 
as this z as for inſtance, that of a mother murdering her 
child, which is alſo againſt nature and reaſon : And this 
conſideration, inſtead of being the higheſt aggravation of 
a crime, would make it no crime at all; for it is certain 
a perſon non compos mentis can be guilty of no crime, 1 
Hawk, 67. | 
- Not only he, who deliberately kills himſelf, but alſo he 
who maliciouſly attempting to kill another happens to kill 
himſelf, is a felo de ſe; as if A. diſcharging a gun at B. 
with an intent:to kill him, and the gun burſts and kills 
A. or if A. ſtrike B. to the ground, and then dafey 
falling upon him, wound himſelf with a knife which B, 


Om 


happens to have in his hand, and die; in theſe caſes A. is | 


felo de ſe, for he is the only agent. Bro. Coron. 12, 14. 
Dalt. c. 92. 
 Butifa man be killed by haſtily running on a knife or 
ſword which a perſon aſſaulted by him, and driven to 
thewall, holds up in bis defence, he ſhall not be adjudged 
a felo de ſe, but the other ſhall be judged to have killed 
him ſe defendends, Staun. P. C, 16. H, P. C, 28. 
Pult. 119.6. Gram. 28. cont. 3 Infl. 54. Fir 
If one perſon kills another, tho' by his deſire and in- 
treaty, yet. the perſon ſo killed is. not a felo de ſe, but he 
who killed him is as much a murderer as if he had ated 
it of is own head; for every aſlent of that kind is 
void, being againſt the -law of God and man. Keilw, 
2136. __ | | 
: 3 ut if two. perſons agree to die together, and one of 
them, at the perſuaſion of the other, buys ratſbane, and. 
mixes it in a potion, and both drink of it, and he who 


bought and made the potion ſurvives, by uſing proper | 


remedies, and the other dies, it ſeems the better opinion, , 
that he who dies ſhall be adjudged a felo de ſe, becauſe all 
-that happened was originally owing to his own wicked 
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purpoſe, and the other only put it in his power to execute 
it in that particular manner. Azor 754. fl. 1041. 
1 Hawk. P.C. 68. 

No perſon can, be a fels de /e before he is found fuck 
by ſome inquiſition, which ought regularly to be by the 
coroner ſuper viſum corporis, if the body can be found. 
H.P.C. 29. 3 Int. 55. | 

But if the body can't be ſound, ſo that the coroner, 
who has authority only ſuper viſum corperts, can't pro- 
ceed, the inquiry may be by juſtices oi the peace, who. 
by their commiſſion have a general power to inquire of 
all felonies, or in the King's Bench, if the telony were 
committed in the county where the ſaid court fits, and 
ſuch inquiſlitions are traverſable by the executors, &<c. 


3 Infl. 55. H:P.C. 29. 2 Lev. 141. 1 Hauk. P. C. 
69. | | 


— 


But it was formerly held, that with regard to the high 
credit which the law gives to inqueſts found before the 
coroner, that no ſuch inqueſt found before him could be 
traverſed ; but this has been ruled otherwiſe of late, and 
it ſeems now ſettled, that ſuch inqueſts being moved into _ 
the King's Bench by certiorar7, may be there traverſed by 
the executor or adminiſtator of the perſon deceaſed, or 
by the King or lord of the manor, &c. Bro. Coron. 151. 
2 Lev. 141, 152. 2 Keh. 85g. 2 Fin. 198. 1 Vent. 
' 278. 3 Keb. 564, 566, 604, 800. Skin. 45, 

All inquiſitions of this offence, being in the nature of 
indiftments, ought particularly and certainly to ſet forth 
the circumſtances of the fa& ; as the particular manner of 
the wound, and that it was mortal, &c. and in the con- 
cluſion add, that the party in ſuch manner murdered 
himſelf. 1 Salk. 377. _ | : | 

And therefore if either the premiſſes be inſufficient, as 
if it be found that the party flung himſelf into the water, 
& ſic ſe ipſum emergit, which is nonſenſe, becauſe emergo 
ſignifheth only to riſe out of the water ; or if there be 
wanting the proper concluſion & fc ſe ipſum murdravit, 
the inquiſition is not good. 3 Lev. 140. 3 M4. 100. 
Yet if it be full in ſubſtance, the coroner may be ſerved 
with a rule to amend a defeCt in form, See 2 Lev. 152, 
I $:4. 225, 255. 1 Keb. 907. # 

A felo de ſe torteits all chattels real and perſonal, which 
he hath in his own right, and alſo all ſuch chattels real 
whereof he is poſlefled, either jointly with his wife, or in 
her right; and alſo all bonds, and other perſonal things 
in aCtion, belonging ſolely to himſelf; and alſo all per- 
ſonal things in action ; and as ſome ſay, entire chattels in 
poſſeſſion, to which he was intitled jointly with another, 
or any account, except that of merchandize; but it is ſaid, 
that he ſhall forfeir a moiety only of ſuch joint chattels 
as may be ſevered, and nothing at all of what he was 
poſleſled of as executor or adminiſtrator, Staundf. P, C. 


188, 189. H.P.C. 29. Plow. 243, 262. Crom. 31.a. 


| . Raym. 7. | 
ut the blood of a felp de ſe is not corrupted, nor his 
lands of inheritance forfeited, nor his wife barred of her 
dower.. Plow. 261. IR 

Alſo no part of the perſonal eſtate is veſted in the 
King before the ſelf murder is found by ſome inquiſition, 
and conſequently the forfeiture thereof is ſaved by a 
pardon of the offence before ſuch finding. 5 Co, 110. 
| 3 Infl, 54. 1 Saund, 302. 1 Sid. 150, 162. 2 Med. - 
| 53. 3 Med. 100, 241. cont. 1 Lev. 8. 1 Keb. 67, 


—_— 


But if there be no ſuch pardon, the whole is forfeited 
- immediately after ſuch inquifition, from the time ſuch 
mortal wound was given, and all intermediate aliena- 
| tions are avoided. Plow. 260. 5 C9. 110. 
Felons goods, ( Bona fugitivorum ) Are the goods of 
a felon, who fliecth for the felony, and are not forfeited 
till *tis found by indiment, that he fled for the felony, 
and therefore they cannot be claimed by preſcriptian ; 
but a man may preſcribe to have waifs, eſtrays, treaſure- 
trove, wreck of the ſea, becauſe they may be gained by 
| uſage without matter of record. 5 Rep. 109. 6. 
1 he ſtat. de Prerog. Reg. (17 £4. 2.c. 1.) grants to 
| the King, among other things, the goods of fclons and 


| fugitives, 
The 


=== Wardhall, 


F' 8. 

The archbiſhop of Canterbury had felons goods in-the | 
manor of R. and afterwards he committed treaſon ; then 
the. King made a general grant to the almoner of the 
goods of felo de fe : Hales, a lefiee for years, was felo de ſe 


in the manor, and notwithſtanding this grant to the lord 
almoner, the gry Lye the term for years to B. G. 


adjudged, that he ) 
becauſe the almoner had no property, but only an intereſt 
as a miniſter, and the grant to him need not be recited 
in the laſt grant to B, G, 2 Mar. Dyer 107. 

Where the King granted to a man and his heirs, fe- 
lons goods, &:c. within ſuch a place, the grantee cannot 
deviſe them, nor leave them to deſcend for a third part, 
upon the ſtatute 32 H. 8. becauſe they are not of any 
yearly value ; . but if a man is ſeiſed of a manor, to which 
a leet or waif, or eſtrays are appendant, tho' they are of 
no yearly value, yet they ſhall paſs by the deviſe of the 
manor, with the appurtenances, becauſe the ſtatute which 
enables the teſtator to deviſe the manor, by conſequence 
enables him to ceviſe all the incidents which belong to it. 
3 Rep. 32, in Butler and Baker's caſe. 

if a felon ſteals goods, and hides them, and afterwards 
Aly, taeſe goods are not forfeited, or waifs in law; for 
thole ac when the felon hath the goods about him, and 
being cio{cly purſued, leaveth them for fear. of being 
taken, and thai ke may more readily get away ;z in ſuch 
caſe the goods are forfeited, but in the other caſe the 
owner may take them wherever he finds them. 5 Rep. 
109. Foxley's caſe, Da 

Duo warranto, &c. for claiming felons goods ; the de- 
fendant pleaded, that the abbot of Strata Marcella law- 


fully had and enjoyed them till the diſſolution of the | 


abbey, and then they were given to the King by the 
Ratute 27 H. 8. and then pleaded the ſtatute 32 H. 8. 
cap, 10. by which all the privileges lawfully uſed by the 


abbots, were revived and veſted in the King ; who being 


ſeiſed of the ſaid privileges and franchiſes, to have felons 
goods in R. he granted the manor of 7, in R. parcel of 
the poſſeflions of the abbey to: B, G. & tot, talia & tanta 
privilegia as the late abbot had, under whom the defendant 
claimed the ſaid manor by feoffment, & e warrants 


clamat libertates & francheſias tanguam manerio pred” | 


ſpefan' ; adjudged, that becauſe the defendant had con- 
veyed to himſelf a title to the manor, &c. by feoffment, 


which he pleaded generally, without ſetting forth the deed, 


he did not convey to himſelf a title to the felons goods, 


for they will not paſs without a deed ; but if the King 


had granted a manor & bona & cwatalla felonum ditto ma- 
nerio ſp:an', they paſs, tho' they cannot be appendant 
to a manor, 0Q Rep. 23. Abbot de Strata Marcella. Moor 
297. S. C. by thename of The Dueen v. Vaughan. 

The plaintiff being committed upon ſuſpicion, that 
he committ<d felony, the money which he had about him 
was taken away before conviction, for which he. brought 
an action of treſpaſs, and declared for ſeizing his money, 
&c. and this was upon the 1 R. 3. cap. 3- by which 'tis 
enacted, That no perſon ſhall have the goods of another, 
&c. After a verdict for the plaintiff, it was moved in ar- 
reſt of judgment, that this caſe was not within the ſta- 


tute becauſe money was not goods ; but it was adjudged | 
_ Raym. 414+ Oſborn v. | 


to the contrary ; guod nota bene. 
= See Flight. 

 _ Feiowy, (Felonia,) Is derived, | 
Spelman, trom the- Saxon word feah, a reward, or an 
eſtate, and the German lon, price ; becauſe this was for- 
 merly a crime puniſhed with the price, that is, the loſs 
of eſtate : for before the reign of King Hen. 1. felonies 


were puniſhed with pecuniary fines; he being the firſt, | 


who ordered felons to be hanged, about the year 1108. 
Spelm. Gloſſ. | arm 

Felony, ? | 
crimen capitale felleo animo perpetratum, (1. e. every capital 
_ crime perpetrated with an evil inteation) in which ſenſe 


murder is ſaid to be done per felontam, and is fo appro- |. 


- priated by law, that felonice cannot be exprefled by any 
other word. Andin ancient times this word felonic? was 


of ſo large an extent, that it included high treaſon ; and 
therefore in our ancient books, by the pardon of all felo- 
nies, high treaſon, or counterfeiting of the Great ſeal, 


ould have it, and not the almoner, | 


Charge another over, 31 Ed. 3. fl. 1.c. 3. 


according to Sir Henry 


ſays Lord Cote, Ex vi termini ſignifies quadlibet 
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and-of the King's coin, &c, was pardoned. , But after- 
wards it was reſolved, that in. the King's pardon or 
charter, this word felony ſhould only extend to. common 
felonies, and that high treaſon ſhould not be compre- 
hended under the ſame, and therefore ought to be ſpecially 
named, and yet that a pardon of all felonies ſhould extend 
to petit treaſon ; wherefore by the law at.this day under 
the word felony in commiſſions, &c, is included petit 
treaſon, murder, homicide, burning of houſes, burglary, 
robbery, rape, &c. chancemedley, ſe defendendo, and petit 
larceny. For ſuch of theſe crimes for the which any 
ſhall have this judgment, To be hanged by the neck till 
he be dead; he (hall forfeit all his lands in fee-ſimple, 
and his goods and chattels : for felony by chancemedley, 
or /e defendends, or petit larceny, he ſhall forfeit his goods 
and Chattels, and no lands of any eſtate of freehold or in- 
heritance, And all felonies puniſhable according to the 
courſe of the Common Jaw, are either by the Common 
law, or by ſtatute, Cv. Lit. 391. | [> 
Felony is always accompanied with an evil intention, 
and therefore ſhall not be imputed to. a mere miſtake or - 
miſanimadyerſton ; as where perſons break open a door to 
execute a warrant, which will not juſtify ſuch a pro- 
ceeding ; Affettio enim tua nomen imponit operi tuo ; item 
crimen non contrahitur niſi nocendt voluntas intercedat. But 
the bare intention to commit a felony is ſo very criminal, 
that at the Common Jaw it was puniſhable as felony 
where it miſled its effe&t through ſome accident, which 
no way leſſened the guilt of the offender ; but it ſeems 
agreed at this day, that felony ſhall not be imputed to a 
bare intention to commit it, yet it is certain thar the party 


may be very ſeverely fined for ſuch an intention, x 
Hawk. ©. C. 65. 


I.” Statutes concerning felony in general, 
2, Felonies within clergy. 


3. Felonies without clergy. | 


I. Statutes concerning felony in general, 


Felons ſtanding mute ſhall be put to ſtrong and hard 
impriſonment, 3 E4. 1. c. 12. WG | 4218 
The goods of felons and fugitives ought to be inven- 

toried and inrolled by the coroner, Artic. Exon. 14. Ed. 1. 


Breaking priſon felony, only where the priſoner was in 
cuſtody for a felony, 1 Ed. 2. fl. 2 - | 
Writs to take felons ſhall be direCted to all the coun- 
ties, 5 Ed. 3. c. 11. VB. wan rf 
Felons goods and lands ſhall not be ſeized before con- 
viction, Stat. de Catall. felon. incerti temp. 1 R. 3..c. 3. 
His chattels ſha]l be forteited on the return of a non e/4 in- 
ventus, 25 Ed, 3. fl. 5.c. 14. | FIR 
Proceſs againſt felons, bid. Ns 0] 
One charged in the Exchequer with felons goods may 


KS 


Juſtices of the King's Bench may remand felons into 
their proper counties, 6 H. 8. c, 6. PEPHAEOEL © | 
'Stolen goods ſhall be reſtored upon the attainder of the 
felon, 21 H. 8. c. 11. | | 4 
How foreign pleas pleaded by felons ſhall be tried, 22 
H. 8. c. 2. &c. 14. 1 £4. 6. c. 12. ſect. 11. Ly 
No forfeiture. for killing a man attempting to commit 
murder or robbery, 24 H. B. c. 5. TTLS, 
The clerk of the affiſe, &c. ſhall certify the names of 
the felons conviR into the King's Bench, 34 & 35 H. 8. 
Co T4 Dy 
Reveal of all felonies made fince 1 Z. 8. 1 Ed. 6. c. 
12. ſect. 4. 1M, Pf, I. c. 1. | 
All felonies and offences of premunire ſince 1 H, 8. re- 
pealed, 1 Ml. 1.c. 5. | DE 
Perſons indicted ot felony in imbezilling ſtores may 
make defence by witneſles, 31 Eliz.c. 4 _, 
Apprehenders of burglars and ſhoplifters to bave a cer- 
tificate to diſcharge them from pariſh offices, 10& 117. 
J« £. 23. ſect. 2. i | 
Farther intitled to 40/1. reward, on tendring certificate 
of conviction, 5 Ann, c, 31. * 
ao. | Burglars 


os 0th Ace Ao nee - 


fect. 


'their clothes, 6 Geo. 1. c. 23. fef?. 1x1, See Robbery un-' 


'23 Cari2. c.'7\ feft. 2. See Felonies without clergy. 


RR 
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Burglars and ſhoplifters diſcovering their accomplices, | 


tc. to be pardoned, 10& 11V. 3. c. 23. ſeft. 5. 
Felons to be burnt in the cheek, 10 & 11M. 3. c. 23. 


fee2. 6. repealed 5 Ann. c. 6. 


Fee for drawing a bill of indiftment ſettled at two 
ſhillings, 10& 117. 3, c. 23. ſet. 7. 

Offences committed at ſea may be tried as direQed by 
commiſſion, and perſon ſtanding mute, &c. to ſufter_ 
death, 1 Ann. ft. 2. c. 9. ſed. 5. | 

Felons may be burnt in the hand, and committed to 
hard labour, 5 An. c. 6. | 

Felon diſcovering and convicting two accomplices, in- 
titled to a pardon, &c. 5 Ann. c. 31. ſet. 4. 

Receivers of ſtolen goods made acceflary, 5 Ann. c. 31. 


Jodgey to ſettle the rights and ſhares of perſons intitled 
to certificates, 5 Ann. c. 31. ſet. 7. 

Intitled to the ſame certificate as for apprehending 

highwaymen, 6 Geo. I. c. 23. fed. 9. 
roclamation for offenders to ſurrender to be printed in 
the Gazette, 9 Geo. 1. c. 22. ſe, 4. 

Juſtices to give certificate to perſons wounded, or to 
executors of perſons killed in apprehending felons, 9g Geo. 
I. c. 22. ſeft. 12. + 
Returning from tranſportation excluded clergy, 25 
Geo. 2. c. 10. 

The court may order the expence of proſecuting a fe- 
lon to be paid by the treaſurer of the county, 25 Geo. 2. 
c. 36. ſe. 11. and the expence of the attendance of poor 


witneſſes, 27 Geo. 2. c. 3. ſet?. 3. 


Buying or receiving lead, iron, copper, braſs, metal or 
ſolder, knowing it to be ſtolen, to be puniſhed by tranſ- 
portation, 29 Geo. 2. c. 30. Penalties on having theſe 
materials without being able to account for them, 29 Geo. 
2. c, 30. ſedt. 6. 


2. Felmies within clergy. 


Armour. Imbezilling it, 31 Eliz. c. 4 See Felmies, 
without clergy in this title. | 


Aſſault, Afaulting perſons with intent to tear or ſpoil 


_ —_ 


| 
7 


der this way" | 2 | 

Bridoe, Deftroying London bridge, 29 Ges. 2. c. 40. 
a. 4; See Folonies kFroos clergy. hs : 
Or Waltzn bridge, '20 Geo. 2. cap. 22. 

Or Hampien-Court bridge, 23 Geo. 2. c. 37. ſect. 12. 
Or Ribble bridge, 24 Ges. 2. c. 36. ſe. 34. 

Or Sandwzch bridge, 28 Geo. 2. c. 55. 

Or Wye bridge, 24 Geo. 2. c. 73. 

Or-Black Friars bridge, 29 Geo. 2. c. 86. 

Or Jeremy Ferry's bridge, 30 Geo. 2. c. 59. 

Or Old Brentford bridge, 30 Geo. 2. c. 63. ſed?. 19. ZI, 


| Geo. 2. c. 46. 


Bail. | Perfonating 'bail before commiſſioners in the 
country, 4 1, & M. c..4. feft. 4. See Felonies without 


' clergy. 


Bigamy. See Polygamy. 


Blaklaad, *Sce Lead. BERnnd ts 


Burning, Farms of timber, 37H. 8. c. 6. ſed. 2. re- 


pealed by 1 Ed: 6.c. 12. 1 M.faff. i. c. 1 


Stacks of corn, houſes, &c. in thenight-time, 22 & 


Cattle. Sons them in the night, &c. 22 & 23 Car. 


2. 7.'ſeft. 2. See Felomes without clergy. 

.- Cloth. Stealing it, or wool, left to dry, off the ten- 
ters, &c. the thicd offence, 15 Geo. 2. c. 27. See Fele- | 
niet without clergy. 


Corn, Deſtroying granaries, the ſecond offence, 11 


"Geo; 2:c. 22. Yee Felomes without clergy ; and ſee Bur- 
ning, ante. 


Council. See King. 

Copper. See Money, Lead. | 

Cufloms. | Running s five in company armed, 8 
Geo. 1. c. 18. ſet. 6. dySce Felonies without clergy. 

Aſſembling armed to the number of three for running 
-goods, 9 Geo, 2-c.'35. ſed. 10. | 

Perſons deemed ſmugglers according to the deſcription 


yF EL 


Harbouting offenders againſt the laws of cuſtoms, 15 
Geo. 2. c. 34. ſeft, 3. See Felonies without clergy. 


Dikes. Cutting them in marſh Jand, 22 Z. 8.c. 11, 
2& 3P.& M.c. 19. [ 


Eſcape. See Priſoner. 

Fiſh, Fiſhing in another's pond with intent to ſtcal, 

31 H.8.c. 2. | | 

Floedgate. See Locks. ; 

_ Foreign State, Serving it without taking oath of alle- 
glance, 3 Tac. 1. c 4. ſett. 18. 

Forgery, Of bank bills, 11. Gez. 2. ct. 9. ef. 6b.—— 


| Of bank notes and indorſements, ibid. See Felonies with- 


out clergy. 


J. &. 10. 

Hawk. Stealing one, 37 E4. 3. c. 19. 

Hunting, In the 'night or in diſguiſe, 1 1. 7. c, T. 
reſcuing ſuch offenders, ibid. See Felonies without clergy, 
title Black a@, 


Iron bars. Stealing them, fixed to buildi Geo. 
« Þ "fe Fr Haig TOO ER AY 


of his council, 3 FH. 7. cap. 14. See Felonies without 
clergy, title Privy ters Mg 


Labourers, Confederacies of maſons to prevent the 
ſtatutes of labourers, 3 Z. 6. c. 1. ; 


Lead. Entering mines of black lead with intent to 
ſteal, 25 Geo. 2. «. 10. ſed. 1. 

Stealing it, fixed -to buildings, 4 Geo. 2. c. 32. 

Receivers of lead ſo ſtolen, :b1id. ſec7. 3 | 
| Buying or receiving lead, iron, copper, &c. knowing 
it to be ſtolen, 29 Gee. 2. c. 3o. | 

Locks. Perſons guilty of demoliſhing them, or of flui- 
| ces or floodgates, 1 Geo. 2./0. 2. c. 19. 

Maiming. And after cutting out tongues or putting 

out eyes, 5 H.4.c. 5. See Felonzes without clergy. 


' Mariners, See Mutiny, Seamen. 


Money, Tranſportation of ſilver, or importation of 
falſe money, 17 E4. 3. not printed. TE, | 
Multiplication of gold or ſilver, 5 H. 4. cap. 4. repealed 


by 177.& Me. 1.c. 30. 


| Coining or bringing in gally-half-pence, ſuſkin 
ci ie rns ce my ET” 


Payment of blanks, 2 H. 6. c. 9. O8/. 


Blanching copper, or putting off counterfeit mon 
B& QI, 3. c.26.ſur.6. 4 
Mutiny, In mariners, hindering commanders from 
' ighting, 22 Car. 2. c. 11. ſed. 9. B 
Officers, &c, deſtroying ſhip, ibid. ſe. 12. Sce Fe- 


| : 


' | lonies without cler 


--; 

| Officer or ſoldier upon or beyond the ſea raiſing mu- 
| Fs diſobeying or reſiſting ſuperior, 2 & 3 Ann. c. 20. 
edt. 35. | 
Palaces. Entring into King's houſe with intent to 
tea), 33'H. 8. c. 12. ſea. 27. 

Plague, Perſons infected with it going abroad, 1 Fac, 
I. c. 31. ſet. 7. | 

Pol, amy. By. 1 Jac. I. c. 11. . # 

Prifiner. Afiſting one committed for treaſon or felony 
(except petty larceny) to attempt an eſcape, 16 Geo. 2. 


'} c- ZI. Dee Gaoler. 


Proceſs. Oppoling the execution of it in any pretended 
privileged place, .9:Geo. 1, c. 28. 11 Ges. I. c. 22. See 
Felonies without clergy. . | | 

Purveyors. In fome cafes by 28 Ed. 1. ft. 3. c. 2 

N. B. Purveyance is taken away by 12 Car. 2. c. 24. 


_ _ By 13 Ed. 1. c. 34, See Felonis without 
C . | | 


cords, Withdrawing them, 8 H. 6. c. 12. - 
Reſcue. Reſcuing the body of offender executed for 


| murder from the ſheriff or ſurgeons, 25 Gee. 2. c. 37+ ſets. 


I0. See Felonies without clergy, Hunting, Spirituots li- 

quors. | ; 
Rogues. Incorrigible, breaking out or eſcaping from 

houſe of correCtion, or offending a ſecond time, 17 Gee. 


of 9 Ger. 2.4. 35: feet, 13. 


[HIG$FS NS | Rx 
judge 


Gazlor, Foreign priſoner to become approver, 14 £4. 


ng. Conſpiring or imagining todeſtroy him, or any 


| arriage. Solemnizing it clandeſtinely, 26. Geo. 2. 
| c- 33. ſe, 8. See 7 "og My Oe: 


5A 
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Adjudged to the gallies returning without licence, 39 
El. c. 4. 1 Jac. 1. c. 7. & 25. repealed by 12 Ann. /t. 
2; £23 | 

Rubbery Stealing furniture from — (if under 
12d.) 3W.& 1. cap. 9. ſeft. 5. See Felonies without 
Clergy. | 

Afaulting with intent to rob, 7 Geo. 2. c. 21. ſedt. I, 

S-amen. Deſerting, 5 El. c. 5. ſeft. 27. See Felontes 
without clergy. 

Soldiers, Deſerting, 18 H. 6. c. 19. ſe. 2. See Fe- 
lonies without clergy. 

Servants, Taking their maſter's goods at their death, 


33 H. 6. c. 1. 29. If in uſe? 


Aſſaulting, &c. tnaſter woll-comber or weaver, 12 


Geo. c. 34. ſet. 6. | 

Imbezilling goods delivered to them to the value of 
40 5. 21 H. 8. c. 7. perp. by 5 El. c. 10. Apprentices 
under 18 excepted, 21 H.8. c. 7. ſet. 2. 

Sheep. Exporting them alive, the ſecond offence, 8 
El. c. 3. ſet. 2. See Felomes without clergy. 

Ships. Deſtroying them, 22 & 23 Car. 2. c. 11. ſect, 
12. See Mutiny ante, and Felones without clergy. 

Sluices. See Locks. | 

Smuggling. See Cuſloms, | 

Spirituous liquors. Reſcuing offenders againſt the aQts 
concerning theſe liquors, 11 Geo. 2. c. 26. ſeft, 2, 24 
Geo. 2. C. 40. ſett. 28. 

Stolen Goods, | Buyers or receivers of them, 5 Ann. c. 
31. ſet. 5. 

Taking reward to help one to ſtolen goods (if he do 
not apprehend offender) in ſome caſes, 4 Geo, I. c. 11. 


Sect. 4. TR 
Stores, Imbezilliyg* them to 20 5s. value, 31 £1. 
"8 | 
Treaſon. Anonymous accuſation of high treaſon, 37 
H. 8. c 10. rep. 1 Ed. 6. c. 12. | 
Turnpikes. Delivering them, 5 Geo. 2. c. 33. See 
Felonies without clergy. | 
IVaterman, Carrying greater number of paſſengers 


than allowed, if any pa 
£. 31. ſect. 9. | 

Lomen, Taking them away, and marrying or defi- 
ling them, &c. having lands or goods, 3 H. 7. c. 2. 
See Felonies without clergy, | 

IWacds. Firing them, 1 Geo. 1. /f. 2. c. 48. ſe. 48. 
Sce Felonies without clergy. 

IVael. Exportation of it, other than to the ſtaple at 
Calais, 18 H. 6. c. 15. 

Tranſporting of it out of England, FYales or Ireland, 
13 & 14 Car. 2. c. 18. altered by the 7 &@ 8 IF, 3. c. 
28, Sce Cliuth, and Servants ante. 


enger be drowned, 10 Geo. 2. 


3. Felanies without clergy. 


Acceſſaries. Before the faCt in petty treaſon, murder, 
burglary, robbery in dwelling-houſes, or in churches, or 


in or near the highway, houſe-burning, or burning of 


barns where there is corn or grain, 25 4. 8. c. 1. 
6 Ed. 6. c. 9. 4& 5P.& Mc 4 
Before and after in horſe-ſtealing, 31 E!. c. 12. ſef 5, 
Before the fact in ſtealing women, having lands or 
_ goods, or being heirs apparent, 39 El. c. 9. /ef 2. 
Before the fact in witchcraft, x Fac. 1. c. 12, repeal- 
ed by g Gee. 2. c 5. MET | 
Before the fact in procuring any fine, recovery, deed 
incolled, ftatute, recognizance, bail or judgment to be 
acknowledged in the name of another, 21 Fac. 1. c. 26, 
Before the fact in maiming, 22 &23 Car. 2. c. 1. 
Before the fat in burglary, ſhoplifting, &c. 3& 4 
W.& M. c. 9g. 4 
Before the fat in robberies in ſhops, warehouſes, 
coach-houſes or ſtables, 10 & 11 FF, 3. c. 23. 
| Before the fact in piracy, in ſome caſes, 11 & 12 7, 
J. ©. 7. BiGes: 1. £24. _ | 
To forging any deed, will, bond, bill of exchange, 
note, indorſement or aſſignment of bill or note, or any 
acquittance or receipt, 2. Ge, 2, c, 25. perpetual by 9 
(720. 2. Cc 18, 6 | 
VorL. Il, 
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To forging bills of exchange, accountable receipts, 
warrants, or orders for payment of money or delivery of 
goods, 7 Geo. 2. c. 22. 

Before the fa& in ſheep-ſtealing, 14 Geo. 2. c. 6, and 
ſee 15 Geo. 2. & 34. | 

Before the fat in ſtealing cotton, &c, from bleaching 
grounds, 18 Geo. 2. c. 27. | | 

Before the faR in thefts to 40 s. value in any veſlel or 
in any wharf, 24 Geo. 2. c 45. 

Before the fat in deſtroying Londm Bridge, 431 Geo. 
2. c&. 20. jet. 6. * 

Armour, See Stores, 

Annuities. See Forgery. 

Bail. Perſonating bail, 21 Fac. 1. c. 26. 

Bank, Officer or ſervant of bank ſecreting or im- 
bezilling any note, &c, 15 Geo. 2. c. 13. ſett 12, See 
Porgery, Robbery, | 

' Banks. Deſtroying them, 6 Geo. 2. c, 37. ſett. 5. 
ny by 31 Geo. 2. c. 42. | 

ankrupt. Not ſurrendering, or not ſubmitting to be 
examined, or concealing or imbezilling their eftates, 5, 


| Geo. 2. c. 30. 


Baſtard. Mother concealing the death of a baſtard - 
child, 21 Fac. 1. c. 21. ſet. 2, 

Bedford Level. See Fens, ; 

Black aft, Hunting armed and diſguiſed, and killing 
or ſtealing deer, or robbing warren, or ſtealing fiſh out 
of ny river, &c. or any perſons unlawfully hunting in 
his Majeſty's foreſts, Ec, or breaking down the head of 
any fiſh pond, or killing, &c. of cattle, or cutting down 
trees, or ſetting fire to houſe, barn or wood, or ſhooting 


| at any perſon, or ſending anonymous letter, or ſigned 


with fictitious name, demanding money, &c. or reſcuing 
ſuch offenders, 9 Geo. I. c. 22. perpetual by 31 Geo. 2. 


Co 42. , 

Black lead. Offenders committed or tranſported for 
entering mines of black lead with intent to ſteal, eſcap- 
ing, or breaking priſon, or returning from tranſporta- 


tion, 25 Geo. 2. c. 10. 


Black mail. 
Bonds. 
Booths. 
Bridges. 


See Cumberland. 
See Forgery, Robbery. 
See Robqery. 
Wilful damaging London Bridge, 31 Geo. 2. 


Cc. 10, F ues 6. 

Deſtroying 1YV:/fminfler Bridge, 9. Geo. 2. c. 29. /e# 5. 

Or Fulham Bridge, 12 Ges. 1. c. 36. ſet. 3. 

Buggery. By 25 H. 8. c. 6. 2 & 3 Ed.6. c. 29. 
revived by 5 El. c. 17. 7 

Burglary, By 1 Ed. 6. c. 12. 18 El, c. 7, 12 Am. 
FE | 

; EM Houſes or barns with corn, 23 #1. 8. c. 1. 
25 H. 8. c. 3. 22 & 23 Car. 2. c. 7. 43£l. c. 13. 
See Black A#, Coals, Fens. 

Breaking priſon. See Black lead, Perjury, Robbery. 

Cattle. See Black _ Sheep. <a SEE 

Challenge 4 Fre, os. hallenge above twenty, if the 
indictment Y for ſuch «95. for which hs dec 
would have been excluded clergy, if convicted or con- 
feſlion, 25 H.8. c. 3. 4 @ 5P.& M.c 4 3& 4 
W.& M. c.g. Y: JFK 

Cloth. Stealing it from thefrack or tenters, 25 Car, 
2. £4 fotbs-4 > oy | 

Coals. Firing collieries, 10 Geo. c. 32, perpetual 31 
Geo. 2. C. 42. 

Corn. Perſons tranſported for deſtroying granaries re- 
turning, 11 Geo. c. 23. ſet?, 2, See Black aft, Burning, 
Cumberland. | 

Council, See Privy Counſellors. 

Cumberland, Forcibly carrying ſubjets out of Cum- 
berland, Northumberland, W: than, Far and Durham, and - 
taking or giving black mail, burning corn, &c, 43 E!. 
c. 13. ſed. 2. 

otorious thieves, or ſpoil-takers in Northumberland 
or Cumberland (or to be tranſported at diſcretion of 
judge). 18 Car, 2. £3. | 

Cufloms. Perſons liable to tranſportation- for offences 


againſt the cuſtoms, offending again, after having taken 


G 


the 


ED hs © 


the behefit of the indemnifying a, 9 Ges. 2. c. 35. ſe. 
7- 18 Geo. 2. c. 28. ſett. 7. | 
Perſons convicted of wounding cuſtom-houſe officers, 
returning from tranſportation, 6 Geo. I. c. 21. ſed. 35. 
3 Geo. 2. c. 35. ſeft. 28, See Smuggling. 
Cutpurſe. dee Pickpocket. 
Deer. Perſons conviCted of fecond offence in hunting 
and taking them away, or for coming armed'into a forett 
with ititent to ſteal them, 10 Geo. 2. c. 32. ſet. 7. See 
Black At. 
Derds inrollcd, Acknowledging them in the name of 
another, 21 Tac. 1. c. 26. 
Egyptians. Remaining in the realm one month, 1 & 
2 P. & M.cc. 4. ſit. 3. 
Aſtociating with them one month, 5 #1. c. 20. ſeas. 3. 
Eaft India Bonds, &c. See Forgery, Robbery. 
Ejcape. See Breaking Priſon, Priſmer. 
Exchequer Order, &c. See Forgery, Robbery. 


Fens, Deltroying, &c. any of the works in Bedford 


Level, 27 Gen, 2. c. 19. Vide Marches. 

Fines, Acknowledging them in the name of another, 
21 Fac. 1. c. 26. 

Fiſh. See Black Af. 

Floadgates. See Turnpikes, 

Forejis. See Black A. 

Forgeties. Of deeds on ſecond conviction, 5 £1. c. 
I4) ſet * 7+ Fg 

Of teſtimonials of juſtices by 
EL. ce; $5: fe; 4 

Of deeds, will, bill of exchange, note, indorſement, 
or receipt, on firſt conviction, 2 Gez.. 2. c. 25. ſet. 1. 
perpetual by 9+Ges. 2. c. 18. and fee 31 Geo. 2. c. 22. 


t 


iers or mariners, 39 


ſedi. 81. 


Of authorities to transfer ſtock, or perſonating pro- 
prietors, 18 Geo. 1. c. 22, Extended to funds eſtabliſh- 
ed ſince 8 Geo. 1. by 31 Geo. 2. c. 22. ſet. 80, 

Of order for payment of annuities, or perſonating 
proprietors, 9 Geo. I. c 12. edt. 4. 9g Geo, 2. c 34. 


ſea. 8. 


Of new ſtamps, or receipts for monies payable on 
indentures, 8 Ann. c. 8. ſet. 41. 

Of the hand of accountant general, regiſter, clerk of 
the report-office, or any of the caſhiers of the Bank, 12 
Geo. 1. c. 32. ſed. 9. 

Of Ea/t-India bonds, 12 Geo. I. c. 32. ſet. 9. 

Of South-Sea common ſeal, bonds, receipts, or war- 
rants for dividends, 9 Ann. c. 25. ſef?. 57. © Ges. 1, 
c. 4. ſef?., 56. 6 Geo. 1. c. 11. ſe. 50, 12 Geo. 1. c. 
32. ſee. 9. and other ſubſequent acts. 

Of Mediterranean pafles, 4 Geo. 2. c. 18. 

Of any entry of acknowledgment of bargainor in 
bargain and ale in the regiſtry of York, the ſecond of- 
fence, 8 Geo. c. 6. ſe. 31. LIT 

Of ſtamp for marking gold and ſilver, 31 Geo. 2. c. 
32. ſect. 15. | 


Of policies of Royal Exchange and London aſſurances, | 


6 Ges. 1. c. 18. fect. 13. | 
Of debentures, 5 Geo. I. c- 14. ſect. 10. 
Of the marks on leather, 9 Ann. c. 11. fect. 44. 5 
Geo. I. c. 2. ſect. 9. | 
. Of the marks on linnen, ,1o Ann. c. 19. ſect. 97. 4 
Geo. 3. c 37+ fect. 26 _ / 
Ot regiſter or licence of marriage, 26 Gez. 2. c. 33. 
ect. 16. | . 
/ Of the common ſeal of Bank or Bank notes, 8 & 9g 
IF. 3. c. 20. ſect. 36. 11 Geo. I. c. 9. ſect. 6. 15 Geo 
2. £13. ſect. 11» | 
Of Exchequer bills, &c. 7 & 8 I. 3. c. 31. ſect. 78. 
g IV. 3. & 2. fect. J- 5 Ann. c. 13. 3 Geo. 1. c.8. 
fect, 40. b Geo, 1. C.-4. ſect. gl. 9 Geo. I. c 5. ſect, 
19. 11 Geo. x. C. 17. ſect. 6. Jo Geo. 2. C 3. ſect. 


156. 33 Geo. 2. C. 1. fect. 156, 


Of lottery orders, 12 Ann. c. 2, 5 Geo, I. Cc. 3. and 
 0ther ſubſequent lottery acts. | - 

Of ſtamps, 5. W.& M. c. ar. ſect 11. 9 & 10. 
3. Cc. 25. ſett. 59. 9 Aun. c, 23, ſect. 34. 10 Ann. c. 
19. ſect. 115, 163- 10 Ann. c. 26, ſect. 72. '5 Geo. 1. 
c: 2: fect. 9. 6 Geo. Cc. 21. ſect. 60, 29 Geo, 2, Cc, 12. 
{ict. 21. 29 Geo. 2. C. 13. ſect. 5, JO Geo, 2. Cc. 19. 


FE L 


| ſect. 27, 32 Geo: 2. c. 35. ſect. 17. 2 Geir, 3. © 45; 
fect. 8. 

Of the hand of the receiver of the prefines, 32 Gee. 
2. Cc. I4. ſect. 9. 

Of the acceptance of bills of exchange, or accounta- 
ble receipts, 7 Geo. 2. c. 22. 

Of any warrant, or order for payment of money or 
; delivery of goods. 7 Gere. 2. c. 22, 


Fuſtian. Stealing it from bleaching grounds, 4 Ger. 
2. £.:26.. 18 Geo. 2. 27+ 


Gaol, Ste Breaking Priſon. 

He: lping to /lolen goods for reward. In ſome caſes, unlce(s 
the helper apprehends the offender, 4 Ges. 1. c. 11. 

Hops. Cutting hop-binds, 6 Geo. 2. c. 37. fect. 6. 

Elerſe-flealing. By 37 H. 8. c. 8. jet, 2. 1 £0. 6. & 

12. ſet. 10. 2& 73 £4. 6. c. 33. | 

Houſe-breaking. See Robbery, 

HTiuſes., See Burning, Black Ad, 

Hunting. See Black A. 

Teſuits, Sce Priz/ts. 

TJudgments, Acknowledging them in the name of an- 
other, 21 Fac. 1. c. 26, 

Letters threatning. Sending them, or reſcuing ſuch 
offenders, 27 Geo. 2. c. 15. | 

Letters anonymous, or Reed with fietitious names, See 
Black Aft, | 

Linnen, Stealing it from bleaching grounds, 4 Ges, 
2. Cc. 16. 18 Geo. 2. & 27. See Fergeries 59. | 

Breaking into ſhops, &c, to ſteal or deſtroy linnen, 
yarn, or implements, 4 Geo. 3. c. 37» 

Locks. See Turnpikes. 

Lotteries. See Forgery, 

Maid. See Woman. ; Pk 
 Maiming. Any perſon maliciouſly lying in wait, 22 
& 23 Car. 2c 3. 

Marſhes, Firing engines for draining them, the fe- 
cond offence, 12 Ges. 2. Cc. 34. 14 Geo, 2. £. 24. 21 
Geo. 2. c. 18, 

Mariners. Wandering without teſtimonial of juſtices, 


| 39 El. c. 17. ſe. 2. See Forgery. 


Departing within the year from the ſervice of thoſe 
who took them, to ſave them from execution, 39 El. c. 
I7. fef?. 4. | 

Marriage. See Women. 

AZoney. Uttering falſe money the third time, &e. 15 
Geo. 2. Cc. 28. fet?. 2, 2: 

Murder. By 12 H. 7. c. 7. 23 H. 8. c. 1. 25 i. 
8.6.3. 28 .$ & 4. 1£6 6:6. 

ATute, Standing mute, or not anſwering directly, 25 
Hl. 8. c.'4. 1 Ed. 6.12: 4 & 5 Ph. & Mar. c. 4. 
3&3 4HW.& AM. c9.: 1 Aw. c. 9. 

Northumberland. See Cumberland, 

Notes. See Forgery, Rabbery. 

Ordnance. See Stores. | 

 Outlawry. For offences not within the benefit of cler= 
gy; 12 84:65:12.4 & 5 Pb. SM. -c.'4. £14. 
18 £1 c. 5. 223 Car. 2.45. J&4H#.& M. c. 9. 

Petty Treaſon, See Murder. | 

Perjury. Perſon convicted of wilful and corrupt per- 
| jury, efcaping, breaking priſon, or returning from tranl- 
portation, 2 Geo. 2. Cc. 25. ſedi, 2. See Priſoners. 

Pickpeciet, Taking clam & ſecrete from* the perſon 
above the value of 124. 8 El. c. 4. | 

Piracy. By 11 & 12 VF. 3. c.,7. 4 Geo. I. c. 12. 
8 Geo. 1. Cc. 24, | l 

Perſon laying violent hands on his commander, to hin- 
der him from fighting, &c. to ſuffer as a pirate, 11 &@ 
12 #, 3. 4-45: fects Q.* .* | 

Trading with pirates, 8 Geo. 1. c. 24. 

Plague. See Duarertine. 

Poiſoning. Of malice prepenſed, x Ed. 6. c. x2, ſect, 


—_— 


13: " 

Popifh:recuſants, Refuſing to abjure, or not departing 
the realm within a time limited, or returning withour 
the-King's leave, 35 El. c, x. ſect. 3. 35 El. c. 2, fect. 
IO. | | | | 
Priefls and Feſuits, They who receive, relieve or 
maintain them knowingly, 27 EZ, c. 2, fect. 4. 


Prijeners. 


FE L 
Priſoners, , Taking the benefit of inſolvent a&ts and 
forſwearing themſelves, 28 Geo. 2. c. 13. ſeft. 17. 1 


# Geo. 3.'c. 17. ſeft. 26, 5 Geo. 3. C41. | 

Refuſing to deliver up their effects, or concealing to 
the value of 20/. 28 Geo. 2. c. 13. ſe. 39. 1 Geo. 3. 
c. 17. ſet?. 46. | 

Ferlons tranſported for afliſting priſoners to eſcape, 
returning, 16 Geo. 2. c. 31. . 

' Privy counſellors. They who attempt to Kill, or to 
firike or wound them in the execution of their office, 
9 Ann. c. 16. | : 

' Proceſs. Perſons diſguiſed, abetting rioters who oppoſe 
the execution of proceſs in pretended privileged places, 
9 Geo. 1. c. 28. ſett. 3 CEE 

Drarentine. Not performing it, 7 Geo. I. c 3. 
$ Geo. c. 8, 1 Geo. 2.c. 13. © Geo. c. 34. 206 Gee. 2, 
c. 6. pu 

Maſters of ſhips offending againſt directions of 26 
| Geo. 2. c. b. ſett. 2. | 
Concealing the having infected perſon on board, 26 

Geo. 2. c. 6. ſeft. 3. 

Refuſing to perform quarentine, 26 Geo. 2. c. 6. ſed. 8. 

Sound perſons entering lazaret, andeſcaping before they 
have performed quarentine, 26 Geo. 2. c. 6. fet?. 10. 

Superintendant of quarentine neglecting duty, 26 Ges, 
2. c. 6, ſeft. 17. 

Concealing or clandeſtinely conveying letters or goods, 
26 Geo. 2. c. 6. ſed. 18. | | 

Rape. By 18 El. c. 7. ſett 1. | | 

Carnally knowing a woman child under the age of ten 
years, 18 El.c. 7. ſed. 4. 

Rebels. Pardoned and returning from tranſportation, 
or going into the dominions of France or Spain, 20 Geo. 
2. c. 46. ſeft. 1. | 

Perſons aiding them to ſuch purpoſes, 20 Geo. 2. c. 
46. ſett. 2. 

Or holding correſpondence with them, or with perſons 
employed by them, by letters or otherwiſe, 20 Geo. 2. c. 

46. ſect. 3. 
Recognizance. Acknowledging it in the name of an- 
other, 21 Fac. 1. c. 26. *, 
Recrvery. Acknowledging it in the name of another, 

8+ Is £ 20. 

eſcue. Reſcuing convits from tranſportation, 6 Geo. 
I. C. 23. ſedt. 5. . 

Reſcuing any perſon committed for, or found guilty of 
murder, or going to execution,” or during execution, 25 
Geo. 2. c. 37. ſee. 9. 

Perſons tranſported for reſcuing the body of ſuch of- 
fenders, after execution, from the ſheriff or ſurgeons, &c. 
and returning, 25 Geo. 2. c. 37. ſc. 10. See Black ae, 
Letter threatning, Turnpike. | 

Rioters, Afembled to the number of twelve, and con- 
tinuing - together one hour after proclamation, 1 Geo. 1, 
Rh. 2. c. 5. ſett. 1. 

Pulling down buildings, 1 Geo. 1. ff. 2. c. 5. ſed. 4. 

Or hindring proclamation being made, 1 Ges. 1. /. 2. 
c. 5. ſeft, 5, See Proceſs. 

| Robbery. Of churches, or ſacrilege, 23 H. 8. c. 1. 
25 H.8.c. 3. 14. 6. c.12. 5 & 6 £4. 6.c.90& 10. 

in or near the highway, 23 Hen. 8.:c. 1. 25 H.8. 
7 1£4.6. c. 12. k 

n booths or tents in any fair-or market, 5 & 6 Ed. 6. 
£9: | 
. = dwelling-houſes, ſhops, warehouſes, coach-houſes, 
or- ſtables, 23 HH. 8. c. 1. 25 A. 8. c. 3. 1 £4. 6. c. 
12. 55 6E4d.6.c.9& 10. 39 El.c. 15. 3& 4 FT 
& A. c. 23. 12 Arn. c. 7. 

On board any veſie!, or on any wharf, to the value of 

40 5. 24 Goo. 2. Cc 45: 


and 


21 


Stealing furniture, &c. from lodgings, (if above 12d. 


. value) 3& 4 W.& Ml. c. g. jet. 5. 
Stealing kxchequer orders, tallies or other orders in- 
titling perſon to annuity or ſhare in any pariiamentary 


fund, or Exchequer bills, bank notes, Szuth-Sea bonds, | 


Faft-Inaia bonds, dividend warrants of bank, South-Sea, 
Eafl-India or other company, bills of exchange, navy 


_ 


© : Js 


as if the mqney ſecured -by ſuch bonds, Ee. had been 
ſtolen, 2 Geo. 24 c. 25. ſet. 3. and ſee 31 Geo. 2, cap. 
'2TSo ſet. 81. | 1 
Ottenders ordered to be tranſported for aſſault with in- 
= to rob, breaking gaol or eſcaping, 7 Geo. 2. c. 21. 
ect. 2, | 
Regue. Branded, and afterwards offending, 
c. 7. repealed by 12 Ann. fl. 2. c. 23. 
Sacrilege, dYee Ribbery. 
Sea. 'Treafons, robberies, felonies, murders and con- 
tederacies done upon the ſea, 28 H. 8. c. 15. ſef? 2. 
Seamen, Perſonating them to receive their pay, 3I 
Geo. 2. c. 10. ſeft. 24. 
Sheepflcaling. By 14 Ges. 2. c. 6, extended to bull, 
cow, &c. By 15 Geo. 2. c. 34. | | 
Ships. Deſtroying them wilfully, 22 & 223 Car. 2 
c. 11, ſef?, 12. 1 Ann. fl, 2. c. 9. 4 Gee, 1. c. 12. 
II Geo. 1. c. 29. See Robbery, Wreck. 
S7noting, vee Black att, 
Sluices, See Turnpike. 
Smuggling. By 8 Gee. 1. c. 18. | 
Aſſembling armed for running of goods, 19 Ges, 2. 
c. 34+ ſect. 1. | 
Perſon tranſported for aſſiſting in running goods, and * 
returning, 9 Geo. 2. c. 35+ fect. 10. | , 
Perſons convicted of running goods, returning from 
tranſportation, 8 Geo, 1. c. 18. ſect. bo See Cuſtoms. | 
Soldiers. Departing without licence, 7 Z, 7. c. r. 
3H.8. c. 5. 2& 3 Ed. 6. c.2. ſect. 6, | 
Wandering without teſtimonial from juſtices, 29 El. 
c. 17. fect. 2. See Forgery. 
| Departing within the year from the ſervice of thoſe 
——— them. to ſave them from execution, 39 El. 
I7. fect. 4. 
Inlifting, or cauſing others to inliſt in foreign ſervice 
g Geo. 2. c. 30. ; 
Accepting commiſſion from the French King.—Conti- 
nuing in the French ſervice after the 29th of September 1757, 


x Fac. i: 


_ Contracting to inlift in foreign ſervice, 29 Geo. 2. c. 17. 


South-Sea company, Officer or ſervant imbeziling their - 
effeCts, 24 Geo. 2+ c. 11. ſect. 3. See Forgery, 

S. 8. bonds, See Forgery, Robbery. 

Statute, Acknowledging it in the name of another, 
21 Fac. 1. c. 26, | 
Stelen goods, See Helping to flolen goods. 

Stores, Embeziling them to the value of 20s. or of- 
fending againſt 31 El. cap. 4. concerning embezilment 
of ſtores, 22 Car. 2. c. 5. ſect. 3. | 

Tranſported. Fe!ons returning within the time, 4 Geo. 
I. c. 11, © Geo. 1. c. 23. 16 Gee. 2, c. 15. See Reſcue. 

Trees. See Black act. 

Turnpikes. Dettroying them, or locks, fluices, or 
floodgates, or reſcuing ſuch offenders, 8 Geo. 2. perpetual 
by 27 Geo. 2. c. 16. | 

Warren. See Black act. 

Tharf. See Robbery, | 


WWitchcraft. By 1 Fac. 1. c. 12. repealed by g. Geo, "a 


« © 

IWaeds, See Black act. | 

Iooll and woollen manufactures. Unlawful exporters 
returning after tranſportation, 4 Geo. 1. c. Il. ſect, 6. 

_ Oppoling officers of cuſtoms, exciſe, &c. in ſeizi 
wool, 12 Geo. 2. c. 21. ſect. 26. 

Deſtroying woollen goods, or rack, or tools, 12 Geo. 1. 

C. 34. fect« J«. e6 Cicth,. 
Women. Stealing them, and marrying or defiling them, 


having lands or goods, or being heirs apparent, 39 E!. 
c 


c 


Oo 
ng 


After conviftion of an.offence that was within'clergy, 
ouſted of it on conviction of any other felony, 3 & 4 
W.& M. c.g. | | 

Il/rick. Making holes in ſhip in Ciftreſs, or ſtealing 
pump, 12 Ann. /t. 2. c. 18. ſect. 5. 

Plundeting ſhipwrecked goods, or beating, &c. with 
intent to kill, or otherwiſe obſtructing the eſcape of any 
perſon from ſuch ſhip, or putting out 'falſe lights with 
intent to bring any thip into danger, 26 Geo. 2. c. 19. 


bills or debentures, goldimith's notes, or other bonds or f Sce Accrffary, ante. 


warrants, bills or prom:tjory no:es, Sc. is felony the fame 


See 
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See Clergy. And for the ſeveral ſpecies of felony, as 
Nurder, Burglary, Rape, Sodomy, Larceny, and many 
ethers, ſee the reſpeftive Heads. | 

Felony under colour of law. A man came to 
Smithfield market to fell a horſe, and a jockey coming 
thither to buy a horſe, the owner delivered his horſe to 
the jockey to ride up and down the market to try his 
paces ; but - inſtead of that, the jockey rode away with 
the horſe; this was adjudged felony. MKeling 82. 

Coming into a houſe by colour of a writ of execution, 
and carrying away the goods, is felony. 2 Fent. 94. cites 
Farr's caſe. Sid. 254. Paſch. 17 Car. 2. B. R. The 
King v. Farr. | 

A. comes into a ſeamſtreſs's ſhop and cheapens goods, 
and runs away with the goods out of the ſhop, openly, 
in her ſight ; this is felony. Raym. 276. Chifſer's caſe, — 


So, under colour of outlawry, to take a man's goods, 


when the officer knows there is no outlawry, is felony.— 
So ſuing a replevin to get another's horſe, and then run- 
ning away with the horſe. —So by ejectment falſly ob- 
tained getting into poſſeſſion of a houle, and converting 
the goods. Paſch. 31 Car. 2. in Scacc. Raym. 276. in 
Chiſſer's caſe. , | 

A ſpecial truſt prevents the felony, until ſuch ſpecial 
truſt is determined. Paſch. 8 Geo. 2. 8 Med. 56. King 
v. Maſon. But when that truſt is determined, the party 
may be guilty of felony ; as where a carrier carries goods 
to the place appointed, and after carries them away, and 
diſpoſes of ther, this is felony ; becauſe by bringing them 


to the place appointed, the bargain for his bringing them 


is determined, and the pollefſſion is then in the firſt owner. 
Keling 83. cites 13 #4. 4. 9. b.—9So, if one delivers 
goods to a. porter in London to carry to a certain place, 
and he takes them and carries them away to another 
place, and there opens and diſpoſes of them, this is felony ; 
which ſeems to be warranted by the 13 Edw. 4. 9. 1b:d. 

Feltrum, A coarſe hat, a felt. See Filtrum, 

Feme covert, Is a married woman, who is alſo ſaid 
to be cvert-baron. 27 Eliz, 3. See Baron and feme. 

Feme ſole, (Fr.) A woman alone, that is, ſingle or 
unmarried. See Daron and teme, 

The office of reaper or mower of the manor of D. was 
granted to a feme with a fee of 20 quarters of corn 
yearly, for exerciſing the ſaid office for term of her life. 
_ Br. Grants, pl. 127. cites 30 Af}. 4. 

A woman may be a commillioner of ſewers, and the 
ordinances and decrees of ſewers made by her and the 
other commiſſioners of ſewers are not to be impeached for 
the cauſe of her ſex. Callis of Sewers 201, 202. Cites 

Counteſs of Warwick's cale, 
| The cuſtody of a caſtie was granted to a feme to be 
exerciſed per ſe vel deputatum ſuum ; and held, that it may 
be gocd, though it was objected, that it appertains to the 
war, and to be executed by men only. Afich. 1 Fac. 
B. 3. Cre. F. 18. Lady Ruſſe!'s caſe. | 


A woman was appointed by the juſtices to be governeſs 


of a workhouſe at Cheimsford, and it was moved to quaſh | 


the order, becauſe it was in the nature of a houſe of cor- 
rection, and ſo the office was not ſuitable to her ſex. 
But per cur. abſente Holt, *Tis a good appointment, and 
ſhe may be capable of executing the office, either by her- 
ſelf, or deputy, as the lady Broughton did, who was 
keeper of the Gatehouſe at //e/{minjler, 3 Salk, 2. cites 
Aich. 2 Ann. Anon'. | . 

In an afſumpfit, for money had and received. to the 
plaintiff's uſe, tried in London, coram Lee Ch. }. the fol- 


lowing caſe was made for the opinion of the court of | 


B. R. viz, That upon the Death of Robert Bly, ſgxton of 
the pariſh church of Sz. Botolph's without Alderſgate, two 
candidates offered themſelves to be elected in his room ; 
viz, the widow of the ſexton deceaſed, and the plaintiff: 
that upon caſting up the books, the plaintiff appeared to 
have a majority of male votes, ' but that afterwards, the 
widow polled 40 women, and then ſhe had the majority ; 
that the widow, and all the female voters were houle- 
keepers, paying ſcot and lot, and to all pariſh rates and 
_ aſſe{ments. . And the firſt queſtion was, whether a wo- 
man was capable of this office; 2dly, Whether women 
could vote in ſuch election, Aﬀter three arguments at 


| Mid, 603. Mich, 13 1". + Anon, 
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bar, it was reſolved, that the office of ſexton was no 
public office, nor a matter of ſkill or judgment, but 
only a private office of truſt, vis. to oo care of the 
church, the veſtments of the niiniſter, and the books, 
&c. of the pariſhioners ; and therefore a woman was 
very proper to execute it, and if there was any thing to 
be done in this pariſh by a ſexton, not proper for a wo- 
man, (as in every place the office varies in ſome reſpe& or 
other, ) the court ſaid, the caſe was defeQiive in not ſetting 
It forth. And ſecondly, it was reſolved, that being a 
matter of no publick concern, but only relating to them- 
ſelves and the reſt of the pariſhioners, women have like- 
wiſe a right of election of ſuch officer ; for they have an 
equal intereſt in the church, &c. as the male pariſhioners, 
and therefore ought to have an equal right to appoint a 
perſon to take care of it. 13 Yin. Abr. 159. Trin. 13 
Geo. 2. B. R, Olive v. Ingram. | 

Feme ſole merchant, 1s where the feme trades by 


| herſelf in one trade, with which her huſband doth not 


meddle, and buys and ſells in that trade; there the feme 
ſhall be ſued, and the huſband naimed only for conformity; 
and if judgment be given againſt him, execution ſhall be 
only againlt the feme. Cro. Car, 6g. Paſch. 3. Car. C. B. 
Langham v. Bewett. 

ouch a feme may ſue an ation without her huſband ; 
per Wray Ch. J. Paſch. 31 Eliz. B. R. Le. 131. in the 
caſe of Chamberlaine v. Thorp. | 

Every feme ſole, which tradeth in London, is not a 
merchant. Cre. C. bg, Langham v. Bewett, 

In a writ of execution the ſheriff returned, that the 
plaintiff brought his aCtion in the ſheriff's court in Londox 
againſt the detendant and his wifeas a feme ſole merchant, 
and had a verdict; and how that by cuſtom in the city 
of Lindon the Lord Mayor is Chancellor, and may call 
cauſes before him out of the ſheriff's court, and rule 
them according to equity ; and ſhews how that the Lord 
Mayor had called this cauſe before him, and ordered the 
plaintiff ſhould have judgment, and that the defendant 
ſhould pay coſts within 14 days; and that he ſhould 


Pay the debt by 50s. quarterly, or elſe that execution 


ſhould go; and that this was the reaſon why he could not 
make execution : The court held the return ſufficient, 
and the cuſtom reaſonable, tho”'it had of Jate been abuſed. 
Skin. 67, Mich. 34 Car. 2, B. R. Barns v. Barns, 

Caſe was brought in the Mayor's court upon an indeb. 
af. for 571. according to the cuſtom of the city. The 
evidence was for goods fold to the defendant's wife in her 
life; the jury found, that defendant had been a freeman, 
but left off his trade 20 years before, and turned diflenting 
teacher, but the wife lived apart from him within the 
liberty of the city, and exerciſed the art of making 
gipp-lace, and the huſband no ways intermeddled ; that 

1e paid her own rent, kept no ſhop, but worked in the 
garret; that ſhe had goods of the plaintiff to carry on. 
her trade, amounting to 57/4. and that after her death 
the defendant promiſed payment ;z judgment was given by 
Rider. for the defendant, and he declared, that Treby was 
of the ſame opinion, Mich. 2 I. & A. Shaw. 183. 
Fabian v. Plant, The Reporter who argued this caſe 
for defendant, makes a gue@re, and ſays it deſerves con- 
{ideration, if ſuch a feme ſole trader dies, and leaves an 
eſtate, and the huſband poſſefies himfelf of it, if he ſhall 
not be an{werable for her debts. bg 

If the huſband relinquiſh, or become bankrupt, or 
over ſea, or of another trade, or never intermeddle with 
her trade, ſhe is within the cuſtom. Show. 184. in the 
caſe of Fabian v. Plant. cites Het. 9, 10. or if both 
exerciſe the ſame trade diſtinctly by themſelves, and not 
intermeddle with one another, /Zzt. 9, 10. Paſch. 3 Car. 
C. B. Bowet v. Langham. 

A woman, whole huſband had left her above twelve 
years before, had carricd on a trade in her own name as 
a widow, and gave receipts in her own name, being ſued 
for a debt contracted in the way of her trade, gave co- 
verture in evidence, and gave evidence of ther huſband's 
being lately alive in Jreland; and 7T-1t Ch. J. direed 
the jury to find ſor the defendant, and fo they did. 12 


A. widow 


rage 


A. widow and adminiſtratrix of B. uſed to deal in tea in 
B.'s life-time, and bought four tubs of C. at ſo much per 
tub, one of which A. paid for and took away ; leavin 
col. in earneſt for the other three, Ruled n Guildhall, 


per Holt Ch. J. that the huſband was liable on the wife's 
contraQt, becauſe they cohabited, Paſch. 3 Ann. 1 Salk. 
113. Langfort v. Aaminiſlratrix of Tiler, See London, 

Femella, A woman. Fer. /ib. 2. c, 1. þ. 17. 

Fence, Is a hedge, ditch, or other incloſure of land 
for the better manurance and improvement of the ſame. 

acob. 
J If A. be bound to incloſe againſt B. and B: againſt C. 
and the beaſts eſcape out cf C.'s land intoB.'s land, and 
thence into the land of A. in this caſe A. ſhall not have 
treſpaſs againſt C. But if A. be bound to incloſe againſt 
B. and B.'s beaſts eſcape,into A.'s, land, and thence in- 
to the land of one D. a ſtranger, there D. ſhall have 
tre paſs, and Þ. be put to a curia claudenda againſt F, 
F.N.B. 128. (298) in the notes there, cites 10 ZE, 4. 
36 H. 6. Bar. 68, _ 

If cattle break in at my fence, I cannot puniſh the 
owner ; but if after notice he ſuffers them to continue 
there, he ſhall be puniſhed, though it be through my de- 
fault. 2 Le. 93. Arg. cites 22 Ed. 4. 49. 

A. and B, exchanged lands, whereupon A. agreed to 
make the fences and maintain them. A. did not 
make them, but for want thereof, B 's beaſts break into 
A.'s ground.—F. brings treſpaſs. Per three J. againſt 
Popham, this agreement is no bar to treſpaſs, though by 
deed ; but his remedy is by an aCtion of caſe on the pro- 


miſe, if without deed, or on covenant, if by deed.. 


Mich. 41. and 42 Eliz. B. R. Cro. E. 50g. Nowcll 
v. Smith, 

" One cannot have treſpaſs for breaking another man's 
fence; but if he be damnihed by the breaking of it, he 
may have action on the caſe againſt the party that broke 
it ; per Roll. ]. Mich. 24 Car. B. R. St. 131. in caſe 
of Sir A. A. Cooper v. S. obn. | 

A. ſells to B. a piece of paſture lying open to another 
piece of paſture of the vendors; B. muſt keep his cattle 
from Tunning into A.'s piece. So of dung, &c. Per 
cur, Mich. 2 Ann. B. R. 6 Mad. 314. in caſe of 
Tenant v. Golding. 

A. was poſſeſſed of a cloſe adjoining to a cloſe of B. 
the fences between the ſaid two cloſes had, time out of 
mind, been repaired by the tenants and ocupiers of B.'s 
cloſe. The fence was not repaired, fo that B.'s cattle 
came into A.'s cloſe; 4. brought an action on the caſe 
againſt B., ſetting forth this matter, and had judgment 


in C. B. and upon error brought in B. R. this judgment 


was affirmed; and fer cur. the plaintit has made himfelf a 
ſufficient title in his declaration by ſhewing the defendant 
bound to this charge by preſcription, which preſcription 
is ſufficiently alledged ; for by tenentes 1s meant the owners 
of the foe-(mpte, and by eccupatores thoſe that come in 
under them. That zenentes is fo taken, appears by the 
writ De curia claudenda, which is a writ of right, and 
lies only for a tenant in fee; and as this isa charge upon 
the land, which runs with it, there 1s good reaſon, why 
every occupier ſhould be bound ; and it is ſufficient for 
the plaintiff to charge the zenentes, and occupatores; be- 


cauſe it is impoſhble, that he, who is a ſtranger, ſhould. 


be able to know, and ſet forth their particular eſtates, 
titles, and intereſts ; but the preſcription is annexed to 
the tenentes, that is to ſay, tenants of the fee; yet, on 
a traverſe of the preſcription, it would be good evidence, 
that the tenant for years have from time to time fenced, 
and repaired; for perhaps the eſtate has not fſincetime of 
memory been the a&tual occupation of the owner of the 


fee. x Salk. 325, 336. Mich. 9 Am. B, R, Star v. 
Rockſby. - 
For more learning on this ſubjet?, ſee 13 Vin. Abr, 


tit. Fences. See alſo tit. Approvement, Jncloſure, 

 Fence:month, ( Arn/is vetitus) Is a month wherein 
it is unlawful to hunt in the foreſt, becauſe in that time 
the female deer do fawn. It being always fifteen days 
before Midſummer, - according to the charter of the foreſt, 
viz. In initio quindecim dierum ante fe/lum SanQi Johan- 


nis Baptifiz, guands Agiflatores neſtri comvemunt pro feo- ' 


*VeL. II. 
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natione befliarum noſirarum; and it doth end fifteen days 
after Midſummer, which is upon St. Cyril's Day : And 
here obſerve, that every common month is but twenty- 
eight days, but the fence-month is thirty-one days, Aiſa 
Foreſiee de Pickering, fol. 20. Serjeant Fleetwood, in his 
Colleftion of the Foreſt Laws, f. 5. ſaith, That the fence- 
month hath always been kept with watch and ward in 
every bailiwick through the whole foreſt ſince the time 
of Canutuss Manwoeed's Foreſt-laws, cap. 23. and 20 


Car.2. c. 3. Some ancient foreſters do call this month, 


The defence-month, becauſe then the deer are to be defer 
ded from ſcare or fear. There are alſo certain defence- 
months, or ſeaſons for fiſh, as appears by Weſtm. 2. cap. 
47-13 Ed. 1. in theſe words, All waters where ſalmons 
be taken ſhall be in defence for taking of ſalmons from the 
nativity of our Lady, unto St. Martin's day, and likewiſe 
tnat young ſolmons ſhall not be taken, nor deſirayed by nets, 


Sc. from the midſt of April to the nativity of St. John 


Baptiſt. See alſo 13 R. 2. ſtat, 1. cap.-19. $ 

Fengeld, A tax or impoſition exacted for the repel- 
ling of enemies Cowell, -dit. 1727. See Flintwit, 

Fens, (Paludes) Are 1»w marſhy grounds, or lakcs 
for water; , for the drawing whereof in this kingdom ſe- 
veral acts of parliament have been made, viz. 

For draining of Deeping fen, &c. 16 & 17 Car. 2. c. 
II. 11 Geo. 2. c. 39. | 
For draining Cawdle ſen in the iſle of Ely, 11 Geo. 2, 
Ce 34+ | 

Fot draining Deeping fens in Lincolnſhire, 11 Geo. 2. 
c. 39- 

For draining Byal fen, Ec. 21 Geo. 2.c. 18, 22 Geo, 
2.C. 11. n 

For draining Upwell fen, &c. 22 Gee. 2. c. 16, 

For draining J/hittleſy fen, 26 Geo. 2. c. 19. 

For draining fen lands in the iſle of £ly, and county 
of Norfolk, 2g Geo. 2.c. 22. ; 

For draining fen lands in the pariſh of Ramſey, Bury, 
of 0s Sc. in Huntingdonſhire, 30 Geo. 2. c. 33. 


or draining fen lands in the townſhip of Feltwell, &c. x 


in the county of Norfolk, 30 Geo. 2. c. 35. | 
For draining fen lands in the townſhip of March and 
Il imblington, in the iſle of Ely, 3o Geo. 2. c. 36. 
For draining certain fen lands in the iſle of Zh, and 
county of Cambridge, 31 Geo. 2. c. 18. 


For draining certain fen lands in the pariſhes of Chat - 


teris and Doddington, in the ifle of Ely, 31 Geo. 2. c. 19. 

For draining certain fen lands in the pariſh of Somer- 
ſham and Pidley, with Fenton, and the pariſh of Colne, in 
the county of Huntington, 32 Ge. 2.0, 13% . 

For draining the fens on both ſides of the river //;- 
tham, in the county of Lincoln, 2 Geo. 3. c. 32. 

By 11 Geo. 2. c. 34. 14 Geo. 2. c. 24. and the 21 
Geo, 2. c. 18. the ſecond offence in ſetting fire to en- 


ors for draining the ſevere] fens to which theſe aQts re- 


ate, is made felony without clergy. By the 22 Geo. 2. 
c. II, 16, 19. 29 Geo. 2. c. 22, 


33» 35» 30. 
and the 33 


+ 30. Geo. 2. Cc Ibo 
31 Geo. 2.c. 18, 19, 32 Geo. 2.c. 13. 


which theſg acts relate, may be tranſported for ſeven 
years. | 


For other matters, ſee JSedfowd Level, Marthes, fob 


Fenwick, (Sir Fobn) How attainted, ſtat. 8. JF. 3. 


C. 4+ | 

Feod, or Feud, Is a right which the vaſlal hath in 
land, or ſome immoveable thing of his lord's to uſe the 
ſame, and take the profits thereof hereditarily : Rendring 
unto his lord ſuch feudal duties and ſervices as belong to 
military tenure ; the mere propriety of the ſoil always re- 
maining unto the lord. Spelman of Feuds and Tenures, c. I. 

Feodal, ( Feogdalis vel feudalis,) Of or belonging to 
the fee, fee-farm, or fee ſimple. Stat. 12 Car. 2. c. 24. 

Feodalitas, Feodality or Fidelity, paid to the lord 
by his feodal tenant ——PFect feodalitatem ſuam, prout 
decet, ditto domino, Cartular, Radingſl, MS, Cowell, 
edit. 1727. 


Feodary, Feudary or Feudato2y, ( Feudatarius) 


Was an ofhcer in the Court of Wards, appointed by the 
maſter of that court, by virtue of the ſtatute 32 H. 8. 
H | 


cap. 


\ 


e. 2. c. 32. offenders maliciouſly ſetting 
- fire to any of the works for draining the ſeveral fens to 


| 
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cap. 46. to be preſent with the eſcheator in every county 


at the finding of offices, and to give in evidence for the 
King as well for the value 25 the tenure: His office alſo 
was to ſurvey the lands of the ward after the office 
found, and to return the true value thereof into court; 
to aſſign dower unto the King's widow, to receive all 
the rents of the ward's lands within his circuit, and to 


anſwer them to the receiver of the court. T his officer 


is mentioned 32 4. 8. cap. 46. and is wholly taken 
away by 12 Cer. 2. cap. 24. And in ſome ancient 
writings it appears, that noblemen had their particular 
feodaries. Humfrey count de Stafford & de Perch, ſeigneur 
de Tunbridge & de Cauz, a nojire feodier en le count de 
Warwick, &c. Saches gue nous, &c Dat. 17 H.. 6. 
Cowell, ed. 1727. See Kennet's Glofſ. on the word Feodary, 

Feodatary, The tenant who held his eſtate by feo- 
dal ſervice. Theſe grantees, whom Jands in feud or 
fee were granted from a ſuperior lord, were called gene- 


rally in Latin, homines, men, or homagers, and in 


fome other writings are termed vaſlals, teuds, and feu- 
dataries. At” the firſt inſtitution of beneficia, or fees 
(as they were afterwards called) they were revocable at 
the will of the lord, patron, or doner, when he pleaſed. 
Afterward they were granted for a year, and then for 
the /ife of the feudatory or vaſlal, then in proceſs of time 
they became [ucceflive to the heirs male, and by degrees 
OY to the female, Cowell, . edit. 1727. See Dr. 
Brady's Gloſſary, pog. 3g. 

dey Phy 8 Fealty, *'Tis mentioned in 
Thern, Anno 1281. Facit et redditum, relevium, teodita- 
tem, /efam curie, &c. TED 

Feodum laitium, A lay fee, or land held in fee, from 
a lay-lord by the common ſervices to which military te- 
nure was ſubjected; in oppoſition to the ecclefialtical 
holding in frank-almoigne diſcharged from thoſe burdens, 
See Kennet's Gloſſary. : 

Feodum militis, or Wilitare, A knight's fee, which 
by vulgar computation contained four hundred and eighty 
acres, as twenty-four acres made a virgate, four virgates 
a hide, and five hides one knight's fee, for which the 
common relief paid to the King or other lord was one 
hundred ſhillings ; yet no doubt the meaſure was uncertain, 


and differed with times and places. Cowell, edit 1727. | 


Kennet's Gleſſary. 

- Feoffamento veteri et novo, or De feoffamento 
veteri ct nobo, Theſe phraſes began in the reign of 
Hen. 2,, when thoſe knights or military tenants, who had 
been enfeoffed in any fees or parts of a fee, at or before 
the death of King Hen. 1. were faid tenere feoda de ve- 
teri feeffaments. But thoſe, who had been infeoffed in 
their lands after the death of the ſaid King, were ſaid 


tenere de. nova feoffamento. Cowell, edit. 1727, See | 


Eſtate, BOLL a 
Feotfment, ( Ferffamentum,) By the opinion of Sir 
Thomas Smith de Repub. Anglor. lib. 3. cap. 8. and I/eft, 
part 1. Symb. lib. 2. ſett. 280. is deſcended from the 
Gothick word feudum, which we interpret fee, and figni- 
fieth donationem feudi: But (as the ſame J/2/ addeth) it 
Genifieth in our Common law any gift or grant of any 
honours, caſtles, manors, meſtuages, lands, or other cor- 
poreal and immoveabl? things of like nature, unto another 
in fee-ſimple, that is, to him and his heirs for ever, by 
the delivery of ſeiſin, and tne poſleflion of the thing 
oiven, whether the gift be made by deed or writing: And 
when it is in writing itis called a deed of feoffment, and 
in every fzoffment the giver is called the feoffor, feoffator, 
and he that receiveth by virtue of the ſame, feoffee, feof- 
atus. And Littleton ſaith, "That the proper difference 
between a feoffor and a donor 1s, that the feoffor giveth in 
fee-ſimple, and the donor in fee tail. Zb., 1. c. 6. Ir 
is the ancient and moſt neceflary conveyance, becauſe 
ſolemn and publick; and alſo becauſe it cleareth all diſ- 
ſeiſins, abartements, intruſions, and other defeaſible eſtates, 
where the entry of the feoffor is lawful], which neither 
fine, recovery, nor bargain or fale by deed indented and 
inro!lled doth. Ephron enfeoffed Abraham, Gen. xxni. v. 11. 

Ge Co. on Litt, lib. 1. c. 1. /. 1. Cowell, edit. 1727. 

As 211 property in lands began by occupancy, ſo it 
ſcems the firſt mechod of transferring property was by 
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inveſtiture ; for as no man could originally qpprojefate, 
but by ſettling himſelf in the poſſeflion and applicaton of 
it to his own uſe; ſo no man could transfer but by a 
ſolemn and publick delivering of the poſſeſſion, and the 
ceremony uſed in ſuch a& of delivery is in our law called 


livery and ſeifin, and is thus defined, Solemnis rei feuaalis 


traditia ſub preſiatione fidei coram teſtibus va N 
Spelm. Gloſſ. oy = 4 Won? brag 

The end and deſign of this inſtitution was, by this 
ſort of ceremony or ſolemnity, to give notice of the tran(.- 
lation of the feud from one hand to another; becauſe 
if the poſleflion might be changed by the private agree- 
ment of the parties, ſuch ſecret contracts would make it 
difficult and uncertain to diſcover in whom the eſtate was 
lodged, and conſequently the lord would be at a lofs of 
whom to demand his ſervices ; and ſtrangers equally per- 
plexed to diſcover againſt whom to commence their ac- 
tions for the proſecution and recovery of their right; to 
prevent therefore this uncertainty, theceremony of livery 
and ſeifin was inſtituted. 2 Bac. Abr. 482. | 

This method of conveyance was made uſe of before. 


men were acquainted with letters, and therefore was it - + 


required to be on the land, or near the Jand, that the 
other tenants of the manor might be witneſſes of it, who 
in thoſe days were called to the lord's court, to deter- 
mine all controverſies relating to ſuch tranſlation ; 2nd 
tho' after the uſe of letters a charter of feoffment was 
introducing, yet was not this neceſſary, butonly tended to 
the authentication or evidence of it ; and ſo our law de- 
termined, before the ſtatute of frauds and perjuries, 2 
Bac. Abr. 483. | 

For the better underſtanding this matter of convey= 


- ance, it is thought proper to conſider, 


_ I. The ſevereal forts of livery, viz. livery in deed, and 
livery within view, or in law. 


2. The effett and operation of livery, viz. the effe? 
thereof to paſs a future intereſt; the operation thereof where 
the feoffor 1s out of poſſeſon ; in what caſes ſeveral parcels 
will paſs by one livery, or where ſeveral parties may take 
by livery to one. | | | 


3. Who may make a ferffment, and of making it by letter 
of attorney, 


I. The ſeveral forts of livery, viz, livery in deed, and 
livery within view, or in law. 


The livery in deed, is the aCtual tradition of the land, 
and is made either by the delivery of a branch of a tree, 
or a turf of the land, or ſome other thing, in the name 
of all the lands and tenements contained in the deed; 
and it may be made by words only, without the delivery 
of any thing ; as if the feoffor being upon the land, or 
at the door of the houſe, ſays to the hofice, 1 am content 
that you ſhould enjoy this land according to the deed, or 
Enter into this houſe or land, and enjoy it according to the 
deed; this is a good livery to paſs the freehold, becauſe 
in all theſe cafes, the charter of feoffment makes the 1j- 


mitation of the eſtate, and then the words ſpoken by the 


feoftor on the Jand, are a ſufficient indicium to the people 
preſent, to determine in whom the freehold reſides during 
the extent of the. limitation; beſides, the words being 
relative to the charter of feoftment, plainly denote an in- 
tention to enfeoff. Co. Lit. 48. a. 9g Co. 137. b. The- 
rowgood's caſe, b Co. 26, Sharp's. caſe. 2 Roll. Abr. 7. 
and ſee Cro, Fac. 80. which ſeems cont”. 

But if a man without any charter, being in his houſe, 
ſays, 1 here demiſe you this houſe, as long as I live, paying 
201. per annum, this paſſes no freehold, but only an 


eſtate at will, becauſe the word demiſe denotes only the 


extent of the limitation of the eſtate intended to be con- 
veyed ; but bare words of limitation, without ſome aQs 


of words to diſcover the intention of the feoffor to deliver 


over the poſſeſſion, are not ſufficient tg convey the free-. 
held ; forYfa charter of feoffment be made to a man and 
his heirs, /this, without ſome other af, or word to give 


the poſſeſſion, only paſſes an eſtate at will, becauſe the act 


of delivery is requiſite to the perfeCtion of the 7 
TY at 
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but beſides the charter of feoffment, there muſt be ſome 


 aQRor words to deliver over the poſleflion, before the feoffee 


can enjoy it purſuant to the charter, 6 Co. 26, 2 Roll. 
Abr. 7. Co. Lit. 48. Cro. Eliz. 482. 9 Co. 138. 
Aor, pl. 632. | 

But if the feoffor had delivered the charter upon the 
land in the name of ſeifin of all the lands comprized in 
the deed, this had been good to execute the deed, and to 
give livery alſo; becauſe the bare delivery of the deed or 
any other thing, in the name of ſeifin of the land, is ſuf- 
Kcient to give livery ; becauſe the intention of thoſe ſo- 
lemn acts, is only to diſcover to all perſons in whom the 
freehold is lodged ; and this end is as effeQually anſwered 
by the delivery of a deed, or any thing elſe in the name of 
a ſeiſfin, as of a turf or a twig, the one being equally as 
viſible and notorious as the other. 9 Co. 137. b. 138. 6. 
Co. Lit. 48. a. 57. a. 2 Roll. Abr. 7. 6 Co. 26. 

A. being ſeiſed of land in fee borrows 20. of B. and 
for payment agrees to aſſure him the land; and there- 
upon they both went to the place, where A. ſaid to B. 
1 am indebted to you 20 |. and if I don't pay you before 
Michaelmas, then I bargain and ſell this land to you ; and 
if I pay you then, I ſhall have my land again; and then 
puts B. in poſſeſſion of the land ; this was held a good 
livery, becauſe here the poſſeſſion was aCtually delivered 
purſuant to the agreement of aſſuring the land for the 
ſecurity of the money, which poſſeſſion was to be re- 
veſted on the payment of the money by A. the feoffor. 
' Moor, pl. 26. Keale's caſe, Cro. Eliz. 25. | 

The livery within view, or the livery in Jaw, 1s when 
the feoffor is not actually on the Jand, or in the houſe, 
but being in ſight of it ſays to the feoffee, / give you 
yonder houſe, or land, go and enter into the ſame, and take 
-peſſeſſion of it accordingly ; this ſort of livery ſeems to be 
made at firſt only at the court barons, which were anci- 
ently held /ub dio, (that is, in the open air) in ſome open 
- part of the manor, from whence a general ſurvey or veiw, 
might have been taken of the whole manor, and the 
pares curie eaſily diſtinguiſhed that part which was then 
to be transferred, Pollex. 47. | 

But this ſort of livery is not perfect to carry the free- 
| Hold, till an aCtual entry made by the feoffee, becauſe 
the poſleflion is not aCtually delivered to him, but only 
a licence or power given him by the feoffor to take pol- 
ſeſſion of it ; and therefore, if either the feoffor or fcoffee 
die before livery, and entry made by the feoffee, the 
livery within the veiw becomes ineffeCtual and void ; for 
if the feoffor dies before entry, the feoffee can't after- 
wards enter, becauſe then the land immediately deſcends 
upon his heir, and conſequently no perſon can take pol- 
ſeſſion of his land without an authority delegated from 
him who is the proprietor ; nor can the heir of the feoffee 
enter, becauſe he is not the perſon to whom the feoffor 
intended to convey his land, nor had he an authority from 
the feoffor to take the poſſeſſion; beſides, if the heir of. 
the feoffee were admitted. to take poſſeſſion after his fa- 
ther's death, he would come in as a purchaſer, whereas 
e was mentioned in the feoffment to take as the repre- 
ſentative of his anceſtor, which he can't do ſince the 
eſtate was never veſted in his anceſtor. Co. Lit. 48. tb, 
2 Roll. Abr. 3, 7. 1 Vent. 186. Moor 85, Polles, 48. 


But if the feoffee, in ſuch caſe, dare not enter into the 


land without peril of his life, he may claim the land, as 
. near as he may ſafely venture to go, and this ſha]] be 


ſufficient to veſt the poſſeſhon in him, and render the 
livery within view perfect and complete; for no body is 
obliged to expoſe his life for the ſecurity of his property ; 
but when he has gone as far as he may with ſafety, the 
law very reaſonably looks upon ſuch intention to be as 
effeCtual as the aCt itſelf; for otherwiſe it might be in the 
power of a man by his own act of violence, to deprive 
another of his right, and thereby to receive an advantage | 
from an unlawful act. 2 Roll. Abr. Co. Lit. 48. b. 


Ifa man delivers a charter of feottment to his feoffee, 
within view, and ſays, { will that you have the lands that 
you fee there, the which are comprized in this charter, ac- 
cording to the purport of the charter, this is a good livery 
Within view;, for the charter of feofftment fully denotes 
the intention to enfeolt, and the words are a licence to | 
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the feoffee to enter into the land, and to take the poſ- 
ſeſſion thereof, aggording to the charter. 2 Roll. Ar. 7. 

But if the feoffor h:d only delivered the charter of 
feoftment within view, and only ſhewed the feoffee the 
lands, without ſaying any thing; tho” the feoffee had ac- 
_ entered into the land, and the feoffor had after- 
wards agreed to the entry, yet this, it ſeems, is not a 
good feoftment, becauſe the bare ſhewing of the lands to 
the feoffee implies no authority or licence from the feoffot 
to take pofleſſion; and conſequently the entry being 
without any authority, can't veſt the freehold in him, 
becauſe there was no ſolemn a&, nor publick declaration, 
made by the feoffer, by which the pares tight diſcover 
a real intention to change the poſlefſion, and the ſubſequent 
agreement of the feoftor can never ſupport an a& which 
was orignally void ; for tho” the feoffee, after the delivery 
of the charter, might have the uſufruttuary poſſeſſion as 
tenant at will, yet the freehold ſtill continued in the 
feoffer ; for that can't paſs from one to another, without 
ſome ſolemn or publick declaration, that the pares may, 
upon any diſpute, determine in whom the freehold reſides, 
2 Roll. Abr. 7. 2 Co. 55. b. 

If a man makes livery, within view, to a woman; 
and before ſhe enters the feoffor marries her, and after- 
wards never claims any thing, but in right of his wife, 
this is a good execution of the livery; for the huſband 
claiming the land in right of his wife, ſhall be ſufficient 
to reduce the lands aCtually into her poſleſlion, ſince he is 
the proper perſon to tranſa& for her; therefore he ſhall be 
perſumed to have parted with and delivere& up the poſ- 
ſeſſion to her, ſince after the coverture he claimed the 
land only in her right, Perk. ſef?. 214; 2 Roll. Abr, 3. 
Bro, Feoffment, 57. 1Vent. 186. Pllex. 53. 

' So where two women were joint tenants in fee, and 
one of them made a feoftment to a man, and livery within 
view, by ſaying, Go enter and take paſſe -/fion, and before 
the man entered he married the feo 
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or; his entry after 
the marriage was a good execution of the livery, becauſe 
by the livery within the view, an intereſt paſſed to the 
feoffee, which was not revocable by the feme; and his 
entry after the coverture makes the utmoſt notoriety 
the thing is capable of, to diſcover in whom the free- 
hold is lodged, and this entry ſhall be intended for his 
benefit; and therefore ſhall have aretroſpe& to the livery 
'in view to make it a perfect feoffment. 1 14d. gi, 
2 Keb. 872, 880. 1 Vent. 186. Parſons and Perus, 
Pollex. 45 to 53- wa 
The livery within view may be made of lands in an+ 
other county than where the lands lie, becauſe the tranſ= 
lation of the feud was often made at the court-baron, in 
the preſence of pares curie ; and theſe courts being held 
ſub dio, the pares could have a diſtin view of every part 
of the maner; and therefore were proper to ack this 
ſort of inveſtiture, tho* the lands were in a different 
county, for notwithſtanding that, they might have been 
part of the ſaid manor for which the court was held, 
Co, Lit. 48. 6b. 


2. The effeft and operation of livery, viz. the effeft 


thereof to paſs a future intereſt ; the operation thereof where 


the feoffor 15 out of poſſeſſion; in what caſes ſeveral parcels 
will paſs by one livery, or where ſeveral parties may takes by 
livery to one. | 


This ceremony was firſt inſtituted, that the pares of 
the county may, upon any diſpute relating to the free- 
hold determine in whom it is lodged, and from thence 
be the better enabled to determine in whom the right is. 
Hence therefore it is, that if a man makes a feoftment, 
or leaſe for life, to commence 1» futurs, and makes lis 
very immediately, the livery is void, and only an eſtate 
at will paſſes to the feoffee; for the deſign of the inſtitu- 
tion would fail, if ſuch livery were effetual to paſs the 
freehold ; for it would be no evidence, or notoriety of 
the change of the freehold, if after the livery made, the 
freehold itil] remained in the feoffor; the uſe of the in- 
veſtiture would rather create than prevent the uncertain- 
ty of the freehold, and in many caſes would put men to 


fruitleſs trouble and expence in purſuit of their right; 
EP for 
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for by that means, after a man had brought his precipe 
againſt a perſon, whom he ſuppoſed to be tenant to the 
freehold, and had proceeded in it a conſiderable time, the 
writ might abate by the freehold's veſted in another, by 
virtue of a livery made before th2 purchaſe of the writ, 
Another reaſon why ſuch future intereſts can't be allow- 
ed to paſs by any aC& of livery was, becauſe no man 
would be ſafe in his purchaſe, if the operation of livery 
might create an eſtate, to commence many years after 
the livery was made; and though they have allowed a 
future intereſt, to commence by way of leaſe, yet that 


had no ſuch ill effeA in making purchaſes uncertain, be- 


cauſe anciently they were under the power of the free- 
holder, who by recovery might deſtroy them ; and now, 
unleſs ſuch leaſes were made upon good conſiderations, 
they are fraudulent againſt a purchaſer z and 'tis not to 
be purſumed, that leaſes at great diſtances ſhould be pur- 
chaſed for value. Cro. Eliz. 451. 2 Vent. 204. Co. 
Lit. 217. 5 C9. 94. b. 


Hence, by the way, we may account why a freehold 


in reverſion or remainder can't be granted in futuro, 


though there no livery is neceflary to paſs it; as where | 


A. is tenant for life, remainder to B. in fee: A. makes 
a leaſe for years to C. and afterwards grants the land to 
D. habend' from Mich, next enſuing, for, life, this 
grant to D, was adjudged void, though C. attorned to 
it after Michae/mas, becauſe ſuch future grants create an 
uncertainty of the freehold, and the tenant of the free- 
hold being the perſon who is to anſwer the ſtranger's 


' precipe, and was anſwerable to the lord for the ſervices, 
it were unreaſonable to permit him, by any act of his. 


own to prevent or delay the proſecution of their right. 
Cro. Eliz. 451. 2Pen. 204. Co. Lit. 217. 5 Co. 94+ 
b. 2 Co. 55. Buckler's caſe. 2 And. 29, oor 423. 
Cro. Eliz. 450, 585. Hob. 170, 171. $ Co. 94. 
I Ro/, Rep. 261. | 

| But where a man makes a leaſe to-commence from 
Michaelmas, and after Michaelmas makes a livery and 
ſeiſin, this is ſufficient to paſs the freehold, becauſe in 
this caſe, at the time of the livery made, the poſſeſſion 
and freehold were aQuually transferred to the leſſee, and 
did not remain in the leſſor, after the notoriety made, 
which gives notice of transferring the freehold. Hob. 314. 
Cro, Fac. 563. Greemwoad ver, Tyler. Cro. Fac. 458. 
3 B. 290. Smith and Bole. 

Yet if the feoffor had made a letter of attorney to 


give livery, the attorney could not give livery after 4:- 


chaelmas, unleſs an expreſs authority were therein con- 


' tained for it; becauſe the natural import of ſuch autho- 


rity is to give livery immediately, and the authority of 
the repreſentative can't extend beyond the delegation. 
Cro. Fac. 563. Hob. 314. 

A. by indenture demiſed to B. habend. a die datts 
(which was the 10th of Zune) indenture predidt. for his 
life, with a letter of attorney to make livery ;z the at- 
torney made livery the 23d of Fuly following, and the 


| livery was held to be void, becauſe the eſtate for life be- 


ing by the indenture to commence the xoth of June, the 
attorney had no authority to change the commence- 
ment of the eſtate; and therefore having not pur- 


| ſued his authority, by not giving livery to let the free- 


hold commence, according to -the deed, what he did 
afterwards was without any authority, and conſequently 
void ; but in this caſe, if the deed had not been delivered 
till after the day of the date, and the attorney had given 
livery at the time of the delivery of the deed, this had 
been a good livery, becauſe the deed of feoffment was 
to govern the livery, but the deed itſelf had no effect till 
the delivery; and therefore the attorney making the 1i- 
very at the time the deed of feoffment began to operate, 
which was to govern it, ſeems to have well enough exe- 
cuted his authority. Cro. Fac. 153. Hennings and Pan- 
chardin. Mor pl. 876. Cre. Eliz. 873. : 
If a man makes a feoffment to commence after his 
own death, or makes a feoffment in this manner, being 
upon the land ; I do here, reſerving an eſtate for my own 
and my wife's life, give you theſe my lands to you and 
your heirs; theſe are void feoffments, becauſe the poſleſ- 
f16n 15 ao! delivered at the time of the notoriety made; 
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and therefore if ſuch feoffments were allowed, the in- 
veſtiture would be ſo far from being an evidence, to 
diſcover in whom the freehold is lodged, that it would 
often miſlead the juries in ſuch inquiries; beſides, it were 
abſurd to ſuffer a man to reſerve a particular eſtate to him- 
wy, and _ny in the ſame contract be both feoffor and 
eoftee, Cro. Eliz. 344, 345, Poph. 47, 48. 2 Rol. 
Abr. 7. Collard nf op 4 H230 Co. Lit. 48: 
Moor 687. ; 

If a leaſe for years be made to 4. the remainder to 
B. for life, and livery is made, the freehold is well 
conveyed to B, but this livery can't be made to B. 
himſelf, becauſe the poſlefſion can't be delivered to him, 
for that belongs to A, during the term; thelivery therefore 
muſt be made to A. who is to receive the iltion, and 
ſuch livery actually veſts the freehold in B. becauſe the 
preſumption 1s, that every man accepts of a gift, which 
is for his intereſt ; and . is looked upon. as the attor- 
ney of B. to take the livery, becauſe he having an im- 
mediate intereſt in the land, is the only perſon to whom 
the poſieflion can be delivered ; for B. has no immediate 
right to the poſſeſſion, and therefore as he can't receive it 
himſelf, by conſequence he can't depute another to take 
it. Lit. ſet?, Go. 5 Co. 94. b. Co. Lit. 49. 2 Rol. 
Abr. 8. 

But this livery muſt be made to 4. upon the land, for 
a livery within the view will not paſs the freehold to B. 
for this livery within the view being anciently made in 
court, could only be made by the immediate homagers of 
the court from the one to the other; but A. in this caſe 
being no homager to tke court, fince he was only leſlee 
for years, was not capable of ſuch livery within the veiw. 
Co. Lit. 49. b. 2 Roll. Abr. 6. 

And this livery to 4. muſt be made to him before 
aQual entry and poſlefſion, by virtue of the leaſe, becauſe 
if the poſſcilion, be once filled by the leſlee for years, there 
is no vacant poſlefſion to be transferred by the livery, for 
quod ſemel meum ef amplius meum eſſe non poteſl; no man 
can receive that fromanother which is already in his poſ- 
ſeſſion. Lit. ſe. Co, Co. Lit. 49. 5 Co. 94. Adoor. 
14. Co. Lit. 216. a. Plow. 156. a. | 

If a leaſe for years be made to_A. remainder to the 
right heirs of B. and livery and ſeiſfin is made to A. yet 
the fieehold does not paſs from the leflorz and therefore 
the livery is void, becauſe there was no perſon in being 
at the time of the livery made, in whom the freehold 
could veſt, for nemo eft heres viventis ; and the law will 
not endure ſuch future operation of the inveſtiture, be- 
cauſe it would create an uncertainty of the freehold, 
which would neceſlarily perplex and delay all proſecutions 
againſt the freehold. Co. Lit. 217. a. 

If a leaſe for years be made to begin at Michaelmas, 
remainder to F. S. in fee, and livery is made before 1; 
chaelmas, the livery is void for the former reaſon; but a 
leaſe for years may be made to commence 7» futuro, be- 
cauſe the freeholder, who is to anſwer the ſtranger's 
pracipe, is, notwithſtanding ſuch future intereſt, cer- 
tain and known, and therefore not within the reaſon of 
the former caſe. Plow. 156.4. Co, Lit. 217. 

If 4. makes a leaſe for five years to B. upon condition, 
that if B, pays him 10/1. within two years, that then he 
ſhall have a fee fimyle in the lands, and makes livery and 
ſe ſin to B. this paſſe; the freehold immediately, and B. 
bas a fee conditional, becauſe if the freehold were not to 
veſt in B. till the condition performed, it would be dif- 
ficult to determine in whom the freehold is, for ſuch con- 


ditions may be inferted in deeds, which are perfeRed pri- 


vately between the parties, and therefore not ſo proper to 
govern the poſſeſſion and ſeifin of the freehold, as the ſo- 
lemn inveſtiture by livery, which is made in the publick 
view of the whole county ; therefore as this ſolemnity 
was firſt pointed to give notice of the transferring the 


'| freehold, it follows, that from the reaſon of the inveſtiture 


the freehold muſt paſs at the time of the ſolemnity made 
or not at all; but if 4. had made a leaſe for life, upon 
like condition, to have fee, the livery made thereon ſhould 
not carry the inheritancetillafter the condition performed, 
becauſe there paſt a certain freehold, in all events, to the 
leflee, and the livery gave notice in whom it was lodged, 

ſo 
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{5 that no man can pretend ignorance againſt. whom to 
bring his 01g. which would be the miſchief in the 
former caſe, if the freehold did not paſs at the time of the 
livery made. Lit. ſe. 350. Co. Lit. 217. | 

If a leaſe for years be made to A. and B. the remairi- 
-der toC. in fee, and livery is made to A. in the abſence 
of B. whether the conveyance be by deed, or without 
the livery, 'tis good to veſt the remainder in C. becauſe 
by the bare demiſe, F. and B. have an intereſt in the 
land, during the term, without atiy farther ceremony, 
and each being equally intitled to the whole poſſeſſion, 
either may inveſt himſelf in the whole poſlefſion by en- 
try, or receive the poſſeſſion from the leſlor by the fo- 
lemnity of the livery; and therefore when the whole 
poſſeflion is delivered by the leffor, and delivery made to 
A. in the abſence of B. in the name of both, this li- 
very is ſufficient to veſt the remainder in C. becauſe A. 
had as much power to receive the poſleſſion of the while 
as if the leaſe for years had been made to him only; he 
and B. being jointenants by the demiſe, and thereby 
ſeiſed per my & per tout. Co. Lit. 49, 5 Co. 94. 2 
Rol. Abr. 8. 

But if aleaſe for life had been made to C. to com- 


mence immediately, and C. had appointed A. and B., his 


attornies to take livery from the leſſor ; the livery. made 


to one of them alone had been ineffeQual and void, be- | 


cauſe one only, without the other, had no authority 
from the delegation to receive the poſleflion, and conſe- 
quently what is done by a repreſentative, without an au- 
thority from the principal, is a nullity, and void; but 
otherwiſe it. is, if the letter of attorney had been jointly 
and ſeverally to receive livery. Co. Lit. 49. b. 5 Co. 
94 b. Palm. 23. 1H 6: tins 

As to the effect of livery when the feoffor is out of 
poſſeſſion, it is regulary true, that the feoffor muſt be 
aQually in the poſſeſſion of the land, at the time of the 
livery made or otherwiſe the livery will be ineffeQal 
and void; becauſe the deſign of the livery is to give no- 
tice of the change made of the poſleflion, and therefore 
it muſt be a vacant poſſeſſion that is delivered; but it 
were abſurd, that a man ſhould be permitted to transfer 
to another what he has not in himſelf;' wherefore if a 
man makes a leaſe for years, or life, of his land; or has 
his land extended by virtue of a ſtatute merchant, &c, 
and makes a feoffment and livery z the conuſee or leflee 
being in poſſeſſion of the land, the livery is void, becauſe 


the land is filled by the leſſee; and conſequently, during” 


the continuance of his intereſt, the feoffor can't deliver a 
vacant poſleſſion ; and therefore the livery, which is a ſo- 
lemnity inſtituted to give notice of the change of the 
poſſeſhon, muſt be void. Co. Lit. 48. bB., 2 Roll. Abr. 
3» 4+ 7 H. 4. 19. b. Dyer 33. Cre. Eliz. 322. 

Thus if there be leflee for years of a houſe and ſeveral 
cloſes, and the Jeflee and all his ſervants .being in the 
houſe, the leſſor enters into one of the cloſes, and makes a 
feoffment of it, and gives livery, this is a void feoffment; 
becauſe the poſſeſſion of part of the thing demiſed is the 
poſleflion of the whole, for the impoſſibility, that a man 
ſhould be in the aCtual poſleflion of every part of the 
land at the ſame time ; and conſequently the leffor can't 
take poſleſſion of the cloſe, which was filled by his leſſee; 
and therefore the livery muſt be void, becauſe the feoffor 
had no vacant poſſeſſion to transfer at the time of the li- 
very made. 2 Co. 31. b. Bettyworth's caſe. oor pl. 
397- 2 Rol. Abr. 4. Co. Lit. 48. Dyer. 18. 6. 

So it is if the leflee for years himſelf had not been in 
the houſe, or any part of the land, yet if his wife, 
children or ſervants had been on any part of the land, 
that were ſufficient; but the cattle of the leflee grafing 


upon the land, without either wife or- ſervant on the 


Jand, does not fill the poſleflion as to prevent the leſffor 
from entring and making a good livery to paſs the free- 
hold, becauſe the cattle can't be ſaid to continue upon 
the land animo poſſidendi, for the benefit of their maſter, 
as a ſervant may, and in duty ought to do. Co. Lit. 48. 
2 Rol. Abr. 4. Dyer 18. Bro. tit. Feoffment 66, but 
oor 11, cont. | $E M50 
 - But if a man makes a leaſe for life of lands, and af- 


at nog anos a feoffment of the ſame lands, and makes 
OL, . : | 


= 


livery and ſeifin upon the land, by the aſſent of the leſ- 
ſee, and in his preſence, this is'a good livery to paſs the 
inheritance, becauſe the leſſee's permitted the feoffor to 
come upon the Jand, and make livery, is'a ſufficient 


quitting of the poflefſion to him, either by way of ſut- 


render, ot to create a tenancy at will in the feoffor, to 


make the feoffment' and livery more effectual and' valid. 
2 Rol. Abr. 5. Shepherd and Greg. Bro. tit. Surren- 


der 48. Bb 

But if the ſervant of the leſſee were only on the land, 
the livery made by the feoffor, though with the ſervant's 
permiſſion, had been void if the ſervant continued in 
poſſeſfion at the time of the livery made; fot while the 
ſervant continugd in poſſeſhon, it muſt be only for the 
uſe and benefit of him that placed him there; and con- 
ſequently the pofſeſion of the ſervant muſt be looked upon 
as the poſſeſſion of the mafter ; and therefore the livery 
muſt be void, becauſe it could not deliver a poſleffion 
which was {till filled by the maſter, and which the maſ- 
ter never conſented to part with; and the petmiffion of 
the ſervant will not admit of ſuch a conſtruftion as was 
made ini the precedent caſe, becauſe the ſervant having 
no intereſt; but in right of his maſter, could neither 
make a ſurtender, nor a tenancy at will to the feoffor, 
2 Rol. Abr. 5. | | 

But it has been held, where a man made a leaſe for 
years of a houſe, and afterwards made a feoffment of it, 
with a letter of attorney to make livery, and the attor- 
ney came to the houſe to make livery in the abſence of 
the leſſee, and finding nobody in the houſe but the ſer- 
vant of the leſſee, who quitted the poſſeflion of the houſe 
at the deſire of the attorney, and then the attorney 
made livery, which the maſter approved of at his re- 
turn, ſaving his term, that this was a good livery; be- 
cauſe here the ſervant aQtually quitted the houſe, and 
thereby the attorney had a vacant poſſeſſion to deliver to 
the feoffee ; ſo if the attorney found the leſſee himſelf 
upon'the land, and had entted and ouſted him, and then 
made. livery, - that had been good to paſs the freehold; 
for though the ouſter had been a tortious at, yet the poſ- 
ſeſſion became thereby vacant, and conſequently by the 
livery might be delivered to the feoffee. Dyer- 363; a. 
2 Rol. Abr. 5. Moor g1. = 

A. ſeiſed of land in fee, held of the Queen in ſocage, 
died, and it was found by office, that he died without heir, 
by which the lands were ſciſed as the eſcheat of the 
Queen, and B., the heir of A. traverſed the office, upon 
which iſſue was joined, and pending the iſſue, B. made 
a deed of feoffment, with a letter of attorney; and af- 
terwards the iſſue being for B. judgment was given gue 
les meins le R. ſoient amove, and then the attorney made 
livery, after which the amoveas manum was executed ; 
this was held a good feoffment and livery; becauſe, 
by the judgment againſt the Queen, her poſſeſſion was 
defeated, and B. was reſtored to his right of poſſeſſion, 
which he might have placed himſelf in at his pleaſure; 
and therefore might transfer that to another which he 
might actually inveſt himſelf in at pleaſure, 2 Rol. Abr. 
5, b. Terry v. Brown, © | 

[Thus it land deſcends to F. $. who enters but into 
part of it, and makes a feoffment of the whole, and 1s 


very in that part, in which he entred in the name of 


the whole, all the lands ſhall paſs; fot beſides that in 
this caſe, an entry into part may be conſtrued an entry into 


the whole, the feoffor having a power to take the whole 


into his aCtual poſſeſſion at his will, the very act of feoff- 
ment, with the livery, in all theſe eaſes; may reaſonably 
be taken to bea determination of his will to take the 
offeſfion, fince the livery and feoffment would be inva- 
id unleſs he were in poſſeſſion. 2 Rol. Abr. 5. 

If there be 4. lefſee for years of fix acres, and he 
makes a leaſe for years of three acres to F. 8. and he in 
reverſion enters upon F. $. and makes a feoffment with 
livery, this ſhall paſs the three acres, becauſe by' the de- 


miſe of A. for years, the poſſeſſion became ſeparate and 
divided, which was united and one under the leaſe to 


A. bimſelf; and therefore A.'s continuing in poſſeſſion of 
his own three acres could never be in poflefion of the 
other three, which he had no right to during the demile 
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to F. $8. but if 4. had only made a leafe at will to.F. S. 
of thoſe three acres, the entry and livery of the rever- 
fioner had not paſſed them, becauſe 4. is ftill ſuppoſed 
to be in poſſeſſion of thoſe three acres, ſince he may enter 
into them when he pleaſes, by the determination of his 
own will; for no man can be actually upon every parcel 
of the land, yet the poſleflion of one acre is very reaſon- 
ably conſtrued to be the poſſeſſion of the whole; 2 Co, 
32.4. 2 Roll. Abr. 4. Dyer 18. 6. | 

So itis in the caſe of a tenant at ſufferance; as if te- 
nant in tail makes a feoffment in fee to the uſe of him- 
ſelf in fee, and afterwards makes a leaſe for years, and 
dies, by which the, iſſue is remitted before entry, and 
conſequently the eſtate of the leflee for years is deter- 
mined and changed into a tenancy at ſufferance, becauſe 
the fee ſimple, out of which it was derived, is vaniſhed 


by the remitter ;z/ and the iſſue enters into part of the land, 


deſcended, and makes a feoffment of the whole, and gives 
a livery of that part into which he entered, in. the name 
of the whole ; this ſhall pafs all the lands to which the 
iſſue was remitted, tho* the tenant at ſufferance was in 
poſſeflion of part, becauſe that | pay may be reaſonably 
ſuppoſed to be in me, which I may aCtually place myſelf 
in at my pleaſure; and therefore the livery tin that part, 
in which the iſſue had aCtually entered in the name of the 
whole, ſhal) paſs all the lands. 2 Roll. Abr. 5. 2 Rell. 
Rep. 260. Bridgeman and Charlton. Moor, pl. 114.3. 

if A. be leſſee for life of Black- Acre, and being like- 
wiſe ſeiſed in fee of //hite- Acre, makes a feoffment of 
both, and gives livery in White-Acre, in the name of 
both, this is a good feoffment of both Acres, becauſe A. 
had the frechold and poſleflionof both Acres, and therefore 
might well deliver them over.by the inveſtiture ; other- 
wiſe if 4. had been only poſlefled of Biack-Acre for years, 
for then it ſhould not paſs by the feoffment, becauſe the 
charter or feoffment paſles the. intereſt in the term before 
the livery made, and a leſſer eſtate by right ſhall be ſup- 


poſed to paſs rather than a'greater by wrong; but in the, 


firſt caſe, where 4. had the freehold in both Acres, no- 
thing paſſes till the livery was made ; and therefore the 
livery muft operate to paſs the fee in both Acres, ſecundum 
Jormam charte, or elſe it can paſs nothing. 2 Roll. Abr, 6 
9 Hen. 7. 25. b. 

But if A. had been poſſeſſed of BJack-Zcre for years, 
in auter droit, as guardian to an infant, and had made a 
feoffment of both Acres, and given livery in Yhite-Acre 
in the name of both, that had paſſed both Acres to the 
feoffee ; becauſe the term being veſted in the infant; the 
guardian could lawfully transfer it as if he had been in 
poſſeſſion of it in his own right; and therefore the livery 


muſt operate to ouſt the infant of the term, and diſleile | 


him in reverſion, orelſe it will have no effect at all. 
2 Roll. Abr. 4. | 

If a man makes a leaſe for life to 4. and afterwards 
makes a feoffment and livery to A. of the land in leaſe, 
this is a good livery and feoffment; for tho' the land was 
in leaſe to A. yet his acceptance of the feoffment and 
livery amounts to a ſurrender, wut res mag:s valeat, and 
conſequently the feoffor has thereby poſſeſſion to transfer 
by the livery to the feoffee, 2 Roll. Air. 495. Dyer 
358. Mor 636. a ka 

If huſband and wife be ſciſed of land in fee, and the 
huſband makes a feoffment of the whole, the wife being 
upon the land, yet the livery ſhall paſs the land, becaute 
the huſband had the whole poſſeſſion, either in his own 
right, or in right of his wife ; and therefore could deliver 
it over by the inveſtiture, tho' the wite diſagree to it. 
2 Roll. Abr. 5, Perk. ſett. 223. 

If the Queen be leſſee for years, and he in reverſion 
enters upon the land, and makes a feoftment in fee, this 
is void; becauſe the law preſerves the poſleflion for the 
Queen, who by conſtantly attending the buſineſs of the 
publick, is prefumed not to have leiſure to take care of 
her private concerns ; but if the Queen had made a leaſe 
for years. to F. S. and he in reverſion had entered and 
ouſted him, and made a feoffment, that had been good; 


becauſe the Queen had no right to the poſſeſſion during 
the leaſe to F. $, and the reverſioner having gained the 


F:' E'. © 
poſſeſſion by his ouſting F. S. might conſequently deliver 


it by the inveſtiture, 2 Roll, Abr. 5. and ſee 2 Co. 53. 
If a man be ſeifſed of two acres, and being difleifed of 
one, makes a feoffment of both, and livery in the acre 
in poſſeſſion, in the name of both, yet the acre of which 
he was diſſeiſed does not paſs, becauſe he could not deliver 
that poſſeflion to the feoffee, which the difleiſor had. So 
it is, if the difſeiſor had made a leaſe at will, and then the 
difleiſee had made a feoffment of the acre in his pofleſ- 


ſion, in the name of both, this had not pafſed both the 


acres, becauſe the poſſeſſion of one acre was ftill out of 
him, and the feoffment could not be any determination 
of the will of the difleifor. 2 Roll. Abr. 6. Dyer 18. 

But if a man be ſeiſed of two acres, and makes a leaſe 
at will of one, and after enfeofts F. 8. of both acres, this - 
ſhall paſs both ;z becauſe the very feoffment and livery is 
a determination of the eſtate at will, and conſequently the 
feoftor has thereby reſumed the poſleflion in order to con+ 
vey it by livery; otherwiſe of a leaſe for years, becauſe 
the poſlcſſon 1s in the termor during the leaſe. Dycr. 
I8. 2 Roll. Abr,5, 

If a man be ſeiſed of two acres, and makes a leaſe for 
years of one of them, and after makes a feoffment of both 
acres, and livery of the acre in his own poſleſſion, in 
the name of both, the livery is void an ineffeQtual to 
paſs the acre in leaſe, becauſe that being full of the leſſee, 
the feoffor had not the poſleflion to transfer by the livery ; 
yet ſuch feoffment is a good grant of the-reverſion of the 
leaſehold acre, if the termor attorns, becauſe every man's 
act is conſtrued moſt ſtrongly againſt himſelf; and there- 
fore the feoffor ſhall not be admitted to claim any thing 
in either of the acres, fince the poſleflion of the one was 
actually transferred by the livery, and the reverſion of the 
other in leaſe by the deed of feoffment, which, with the 
attorgment of the tenant, amounts to a grant, Co, Lite, 
49. @&. 2 Roll Abr, 56. Plow. 162. | 

But if there be a leaſe ſor years, remainder to B, for 
life, and C. the reverſfioner in fee makes a feoffment in 
fee, wit) livery to A. this is void as a feoffment, becauſe 
C. had no poſleflion to transfer by the livery, that being 
already in A, and the freehold in B. by the former leaſe; 
and the acceptance of the livery by 4. was neither a ſur - 
render, nor an attornment; as in tke former caſe it 
could not amount to a ſurrender becauſe of the inter- 
mediate freehold which was in B. nor did the feoffment 
amount to a grant and attorament; for tho', according 
to the former caſe, every man's conveyance is conſtrued 
moſt ftrongly againſt the grantor; yet in this caſe the 
grant is inefieGaal, for want of attoranment; for A.'s 
acceptance is no attornment, becauſe he ſhall not bring 
B. within his fealty, by any act which was not it its 
original intention deſigned to be prejudicial and injurious 
to B., by diſplacing his remainder. 2 Roll, Abr, 4, 56. 
1 Roll. Abr. 482. Edes and Knatsford. 

It ſeems, that anciently the feoffment and giving li- 
very was performed before the pares of the manor, where 
the lands lay ; but this being found too much to ſtreighten 
the transferring the poſleflion, it was found neceffary to 
admit the teſtimony of {trangers, and this came afterwards 
to be eſtabliſhed for the conveniency of it; and becauſe 


| all men of the county aflembled at the county-court, in 


order to determine diſputes relating to the whole county, 
as the tenants of the manor did at their court-baron; and 
becauſe their lay an appeal from the court-baron to the 
county-court, ſo that the pares of the county were thereby 
ultimately to determine of all things relating to the par- 
ticular manors, it ſeemed the more reaſonable to admit 
the pares comtaiiis to atteſt the inveſtiture thro? any par- 
ticular manor, and indifferently thro* the whole county ; 
and from hence it came to be admitted, and fo the law 
continues, that if a man ſeiſed of lands, in ſeveral villages 
in one county, makes a feoffment of the whole, and givez _ 
ſeifin of parcel of the lands in one town, in the name of 
all the lands in that town and in the other towns, that 
all the lands of the feoffor lying in that county ſhall paſs, 
as well as if there had been livery given in each town. 
Co, Litt. 253. a. 2 Rall, Abr, 11. 
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But if a man having lands in two counties makes a 
feoffment of both,. and gives livery of the land in one 
county, in the name of all, the land in the other county 
ſhall not pafs, becauſe there was no relation or depen- 
dance between one county and another, as there was be- 
tween the ſeveral manors and the county-court ; for one 


county having no power or juriſdiction over another, the 


pares of one were reaſonably preſumed to be ignorant of 
what was tranſaed in the other ; and therefore the in- 
veſtiture, which pafles the land in one county, was in- 
effetual to carry the lands in the other, becauſe that in- 
veſtiture could be only a notoriety to the pares of the 
county where it was made; and conſequently there having 
been no notice given to the pares of the other county, by 
any ſolemnity of the transferring of the poſſeſſion, the 
polleflion muſt reſide where it was placed by the laſt in- 
veſtiture, Perk. 253.4. 2 Roll. Abr. 11. 

But if a manor extends into two counties, and a 
feoffment be made of the whole manor, and livery only 
in the part lying in one county, in the name of the 


whole manor, yet the whole manor ſhall paſs, becauſe , 


the inveftiture is a notoriety equally to all the pares of 
that mancr of the tranſmutation of the poſſeſſion ; and 


. tho! they lie in different counties, yet they refide in eodem 


territorio ab eodim feudum habentes; and therefore are 
preſumed to be conuſant of every thing done within the 


territory or manor to Which they belong, Perk, fect. 


229. 

Bar if the manor of Dale extends into the counties of 
D. and S. and a feoffment be made of the manor of Dake 
in D. and livery and ſeifin in D. nothing paſles by this 
livery but that part of the manor which lies in D. becauſe 


the feoffment being confined to the manor of Dale in D. 
| nothing can paſs that does-not lie in the county of D. 


Perk. ſet. 228. 


If a feoffment be made to A. and B. by deed, and li-_ 


very is made to A, in the abſence of B. in the name of 
both, the livery is good to paſs the eſtate to both ; but 
if the feoffment had been made without deed, and the 
livery given to one, in the name of both, it ſhould ope- 
rate to him only, becauſe the parties are united in a deed, 
they all take as one ; therefore livery to one, in the name 
of the reſt, is an aQtua] delivery to them all, but without 
deed they are not fo united; and therefore the delivery 
to one, in the name of ſeveral, is no actual delivery to 
the reſt, but the whole eſtate mult refide in him to whom 
it is delivered, and a ſubſequent affent can't take it out 
of him, ſuch afſent being not ſo ſolemn as the feoffment ; 
befides, in the ca(e of the feoffment by deed, A. may be 
looked upon as the attorney of B. to receive livery; and 
therefore the eſtate ſhall immediately veſt in B. becauſe 
every man ispreſumed to aſſent to a grant for his advan- 
tage; but the feoffment without deed will admit of no 
ſuch conſtruQtion, becauſe no man can receive livery as 
attorney to another, without an appointment by deed, 


C3. Lit. 49, 359- 2 Vent. 202, 205. $5 Go. 95. 2 Roll. 


Abr. 9. 2 Leon. 23. MAutton's caſe, 


3. Who may make a feoffment, and of making it by 
letter of attorney, 


» If a perfon non compos makes a feoffment, and gives 


livery himſelf, this is allowed on all hands to be good to 
bind himſelf, ſo that he can by no proceſs or plea avoid 
tae feoffment, and reſtore himſelf to the poſſeflion z the 
ſame law of an ideot; and the reaſon is, becauſe the 


_ Inveſtiture being made before the pares curie, their folemn 


atteſtation could not be defeated by the perſon himſelf, 
becauſe it is preſumed they are competent judges of the 
ability of the feoffor to make ſuch feoffment. 2 Roll. Abr. 
2. Co. Lit. 247. 4 Cv. 125. a. Show.*Parl. Caſes 153. 
and ſee tit. Jdeots and lunaticks, 

But if an infant makes a feottment, and makes a livery 
himſelf, this ſhall not bind him, but he himſelf may avoid 
it by writ of dum Fuit infra elatem ; yet the feoffment 
of the infant is not void in itſelf, as well becauſe he is 
allowed to contract for his benefir, as that there ought to 
be ſome act of notoriety to reſtore the poſleflion to him 


EV. 


equal to that which transferred it from him. 4 Co. 125: 


2 Roll. Abr. 2. 8 Co. 42, 43. Whittingham's caſe. 

But if an infant makes a feoffment, and a letter of 
attorney to make livery, that is void; ſo if a perſon #9 
compos makes a "Bebo or releaſe, this is void in law; 
ſo if he makes a letter of attorney to give livery; but the 
heir at law after the death of the bed. rh of nm-ſane me- 
mory, or ideot, may avoid his feoffment ; and ſo may 
the King upon an office found of his lunacy during his 
life. 8 C2. 45. Co, Lit. 247. a. 4 Co. 125.4, 2 Roll, 
Abr. 2. Show. Parl. Caſes 153. 

As the infant's feoffment is voidable by dum fuit infra 
eetatem, when he comes of full age, ſo it is voidable by 
him by entry during his nonage, but his letter ofattorney 
is merely void; and the ſame law ſeems to be of a feme 


covert; for if ſhe makes a feoffment upon the land,'tis 


voidable by her huſband; but if ſhe makes a letter of at- 
torney to give livery, 'tis abſolutely void in law; and the 
reaſon is, becauſe the contraRts of thoſe that are diſabled 
by law tocontraCt were void contracts ; but their infeu- 
dations were not in themſelves yoid, becauſe they were 
made Coram paribus ctrie, who were hy cogh not to at- 
teſt contracts of perſons diſabled by the law to cantract, 
eſpecially ſince ſuch contrafts were made for military or 


ſocage ſervice, which were for the good of the common- 


wealth; and by theſe infeudations a ſtranger was direQed 
to bring his precipe againſt the perſon that was aQtually 


| inveſted in the land, wherefore the ihfant's feoffment was 


good till it was avoided by an a& of equal notoriety, to 
wit, by his entry coram paribus, which was equally ſo- 
lemn with the act of feoffment, or by bringing his aion 
at full age, when the law had enabled him; by action 


| in a court of record, to ſet afide the feoffment that he 


Mi comm 
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had made during his minority; but the law enabled him 
by entry to ſet aſide the acts coram paribus during his 
minority, becauſe the pares might undo what was done 
zn pais; but the courts of juſtice were not to deſtroy the 
aft in pais till the infant by his own diſcretion, had 
choſen to avoid them, becunls it was derogatory to the 
dignity of the courts of juſtice to ſet afide the ſolemn a&ts 
zn pats, till the infant had come to ſuch age of difcretion, 
as might make it fully appear that the feoffment was 
made during his diſability ; for the infant was not received 
to diſable himſelf during the time of his diſability ; but 


during ſuch diſability he might, by equal folemnity z# 


pais, diſable himſelf, fince ſuch an at was only cram 


paribus, in the ſame manner as the feoffment itſelf was . 


made; but the warrant of attorney of the infant was ip/o 
fatto void ; and therefore ſuch feoffee was a diſſeifor, as 
if an authority had been committed to the attorney to 
make the fteoffment ; but in the caſe of the no compos he 
was not admitted to ftultify himſelf, becauſe there was 
no ſtated time when ſuch perfons returned to fenſe and 
underſtanding; and therefore they could not be preſumed 
to be conſcious themſelves of their own follies or defeQs 
but the King, who had the care of all his ſubjes, mighr 
by ſolemn office found, avoid ſuch acts of inſanity, and 
ſo might the heir at law after his death, 4 Co. 125. 2 
Roll. Abr. 2. 8 Co. 42. 43, 45+ Cra. Fac. 617. Gar- 
diner and Norman. Perk. ſe. 182. | | 

A man may either give or receive livery by letter of 
attorney; for ſince a contract is no more than the con- 
ſent of a man's mind to a thing, where that conſent or 
concurrence appears, it were moſt unreaſonable to oblige 
each perſon to be preſent at the execution of the rae, 


ſince it may as well be performed by any other perſon de- 


legated for that purpoſe by the parties to the contract. 
Co. Lit. $2. 2 Koll. Abr. 8. 
* But ſuch delegation or authority, to give or receive 


livery, muſt be by deed, that it may appear to the court, 


that the attorney had a commiſſion to repreſent the par- 
ties that are to give or take the livery, and where the 
authority was purſued. Co. Lit. 48. b, 52.4. 2 Roll, 
Abr. 9. Palfreman and Grobie. 

For if the letter of attorney be to make livery upon 
condition, as to make a feoftment conditional, and the 
attorney delivers ſeiſin abſolutely, the livery is not good, 
becauſe the authority isnot to create an abſolute fee-ſimple, 


and 
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and therefore ſuch abſolute feoffment ſhall not bnid the 
feoffor, becauſe he gave no ſuch authority ; and hence 
in ſome books the attorney is called a difſeifor. 11 #H. 
4. 3- 2 Roll. Abr, go. Co. Lit. 258. Perk. ſed. 
188. | 

But if the letter of attorney had been to make livery 
abſolutely, and the attorney had made it upon condition, 
this ſeems a good execution of his power, and the feott- 
ment good; becauſe when the attorney had once de- 
livered poſſeſſion, he fully executed his power; and the 
condition annexed to it, being without authority, is void z 
and therefore ſhall not deſtroy the operation of the livery, 
26 Af. 39. 2 Roll. Abr. 8. Co, Lit, 258. Perk. ſect. 
192 


So if a warrant of attorney be given to make livery to 
one, and the attorney makes livery to two, or if the at- 
torney had authority to make livery of Black-acre, and 


he made livery of Black-acre and J/hite-acre, tho' the | 


attorney has in theſe caſes done more, yet there 1s no 
reaſon that ſhould vitiate what he as done purſuant to 
his power, ſince what he did beyond it is a perfect nul- 
lity, and void. Perk. ſet, 189. 

But if the attorney were to deliver v9 to two, and 
he had made livery only to one, that had been void ; be- 
cauſe he had no authority to deliver the whole poſſeſſion 
to one excluſive of the other, and therefore it is void for 
the whole, Perk. ſe. 188. 

An attorney can't make livery within view, becauſe 
ſuch is made by ſigns or words, inſtead of the act of de- 
livery; beſides the power of the attorney is to deliver 
the poſſeſſion, but that power is not executed by the 1i- 
very in view, becauſe the poſſeſſion is not in the feoffec 
till actual entry made by him, and conſequently the at- 
torney has not executed his authority. Co Lit. 52. 4. 
2 Rill. Abr. 9. | : 

If a letter of attorney be given to two jointly to take 
livery, and the feoffor makes livery to one in the ab- 
ſence of the other, in the name of both, this is void; 
becauſe they being appointed jointly to receive livery are 
conſidered but as one. Co. Lis. 49. 2 Rel. Abr. 8. 

But if a feoffment be made to 4. and B. and the 
feoffor gives a letter of attorney to. deliver ſeifin, and F. 
S. gives livery to A. in the abſence of B. in the name 
of both, this is a good livery ; for though the intire poſ- 
ſeſſion be delivered to one only, yet they being joint- 
tenants by the deed of feoffment, ſuch livery to one 
makes no alteration or change in the poſleflion, becauſe 
if the livery had been made to both, each had been pla- 
ced in the poſſeſſion; beſides that, every man being pre- 
ſumed to accept a gift for his advantage, 4. is looked 
upon as the attorney of B, to' receive the poſlefſion for 
him; and therefore the livery to A. enures to the benefit 
of B. till he diſagrees to it. Co, Lit. 49, 2 Kol. 
Abr. 8. 

But if a letter of attorney be made to three conjune?im 
& diviſim, and two only make livery, this is not good, 
becauſe not purſuant to their authority, for the delega- 
tion was to them all three, or to each of them ſeperate- 
ly; yetif the third was preſent at the time of the livery 


made by two, though he did not aQually join with them 


in the aCt of livery, yet the livery is good; becauſe when 
they all three are upon theland for that;purpoſe, and two 
make livery in the preſence of the third, there is his con- 
currence to the act, though he did not join in it aCtu- 
ally, fince he did not diſſent to it, Dyer 62, 1 Rol. 
Abr. 326. 

If a letter of attorney be given to A. to make livery 
of lands already in leaſe, the attorney may enter upon 
the leſſee in order to (make livery; becauſe while the 
leflee continues in poſſeſſion, the attorney can't deliver 
feiſin of it; and therefore to execute the power given 
him by the letter of attorney, it is neceſſary he ſhould 
have a power to enter upon the leſiee; but by Rolle, it 
is the ſafer way to inſert a clauſe in the letter of attor- 
ney, for the attorney to enter & omnes altos inde expel- 
lend', Co. Lit. : 52. b. Poph.: 103. Dyer 131. a. 
340. a. 2 Rol. Abr. 9g. 


If A. be difſeiſed of Black Acre and White Acre, and | 


gives a letter of attorney to enter into both, and make 
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livery, if the attorney enters into one acre only, and | 


makes livery, ſecundum formam charte, this is not good, 
becauſe the attorney has not purſued his authority ; for 
the eſtate of the diſſeiſor can't be defeated without an ert- 
try into both acres; until the eſtate be defeated, the at- 
torney can't execute his power in the manner it was de- 
legated; and therefore what he did in this caſe was void. 
Co. Litt. 52. a. 2 Rol. Abr. 9. 

If A. makes a leaſe for years to B, and after makes a 
deed of feoffment with a fornr of attorney to B. to de- 
liver ſeifin, and B. makes livery accordingly, this ſhall 
not extinguiſh or affect his term, becauſe the livery was 
made to pals the freehold, and that he did as a repretenta« 
tive to the leflor; and therefore ſince the feoffee can 
claim nothing from the leſſee, the intereſt of the leſlee 
remains as it was, unaffected by the feoffment. Co, Lie. 
/62, 

If leſſee for life make a deed of feoffment and letter of 
attorney to his leflor to deliver ſeiſin, if the leſſor makes 
livery accordingly, 'tis a good feoffment; hut the leflor, 
notwithſtanding he gave livery himſelf, may enter for 
the forfeiture of the tenant for life; becauſe the freehold 
being in the tenant for life, the leſfor was only his repre- 
ſentative to transfer it; but if the tenant had been only 


leſſee for years, and the leſſor had made livery, that had 


been no forfeiture of the term; becauſe the freehold be- 
ing only in the leſſor, he could not be the repreſentative 
of the termor, to convey what the termor had not; and 
therefore the freehold, which paſſed by the livery, muſt 
proceed from. the leſſor himſelf, and conſequently ſhall 


| bind him. Co. Lit. 52. Perk. ſeft. 200. 


There are few or no perſons excluded from exerciſin 
this power of delivering ſeifin, for monks, infants, 
femes covert, perſons attainted, outlawed, excommuni- 
cated, villains, aliens, &c. may be attornies; for this 
being only a naked authority, the execution of it can 
be attended with no manner of prejudice to the per- 
ſons under theſe incapacities or diſabilities, or to an 
other perſon, who by law may claim any intereſt of fuck, 
diſabled perſons after their death. Co. Lit. 52, Perk. 
ſeat. 187. 

A feme covert may be an attorney to deliver ſeiſin to 
her huſband, and ſo may he in remainder be an attorney 
to make livery to the tenant for life. Co, Lit. 52. a. 
Perk. ſe, 198. | NN bg 

This power of the attorney muſt be executed during 
the life of the perſon that gives it, becauſe the letter of 
attorney is to conſtitute the attorney my repreſentative for 
ſuch a purpoſe, and therefore can continue in force only 
during the life of me, that am to be repreſented. And 
hence it is, that if F. S. make a letter of attorney to 
deliver ſeifin after my death, *tis void ; becauſe he can't 


deliver ſeifin during my life, for that were plainly with- - 


out any authoriry from me; nor can he do it after my 


. death for the former reaſon. 2 Rel, Abr. 9g. Co. Lit. 


52. Perk, jeft. 188, | 

This authority to give livery may be delegated by deed 
indented, though the attorney be not party to the deed; 
becauſe the attorney takes nothing by the deed, but has 
only a naked authority delegated to him; and therefore 
ſince a man may take an eſtate in remainder, though he 
is not party to the deed, @ fortiort one not party to the 
deed may receive a naked authority or power by it. 2 
Rol. Abr. 8, 9g. and vide Co, Lit, 52. 

But if any corporation aggregate, as a mayor or com- 
monalty, or dean and chapter, makes a feoffment and 


letter of attorney to deliver ſeiſin, this authority does. 
not determine by the death of the mayor or dean ; but 


the attorney may well execute the power after their death, 
becauſe the letter of attorney is an authority from the 
body aggregate, which ſubſiſts after the death of the 
mayor or dean, and therefore may be repreſented by their 
attorney; but if the dean or mayor be named by their 
own private names, and die before livery, or be remoy- 
ed, livery after ſeems not good. 14 H.8.3., 11H. 7. 
19, Co. Lit. 52.b. 2 Rol. Abr. 12, 


2 Bac. Abr, tit, Feoftment, 
From 


For more learning on this ſubjef, ſee 12 Vin." Abr. and. 


"- 
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F orm of a-deed of feoffment, with a letter of attorney 


to deliver feiſin. 


THIS indenture made, &c. between A. B. of, &e. of 


the one part, and C, D. of, &c. of the other part, 
witneſſeth, That the faid A.B. for and in confideration of 


the ſum of —— I. of lawful money of Great Britain, zo 


him in hand paid by the ſaid C. D. at and before the ſealing 


and delivery of theſe preſents, the receipt whereof he the ſaid 
A. B. doth hereby acknowledge, and thereof doth acquit and, 
diſcharge the ſaid C. D. bis heirs and aſſigns for ever by 


theſe preſents, hath granted, bargained and f+ld, alicned, en- 


feeffed, releaſed and confirmed, and F- theſe preſents, doth 


grant, bargain and ſell, alien, enfeoff, releaſe and confirm, 
wnto the ſaid C. D. his heirs and afigns for ever, all that 
meſſuage or tenement, &C. now in the poſſeſſion of, &c. and 


alſo the reverſion and rever ſions, remaindrr and remainders, 


rents and ſervices thereof, and alſo all the «tate, right, 
title, intereſt, claim and demand whatſoever, of him the 
ſaid A. B. of, in and to the ſaid premiſſes, and of, in and 
70 every part and parcel thereof; To have and to hold the 
ſaid meſſuage or tenement, and premiſſes above mentioned, 
with the appurtenances, unto the ſaid C. D. his heirs and 
aſſigns, to the only proper uſe and behoof of him the ſaid 
©, D. and his aſſigns for ever, under the yearly rent of 6d. 
And the ſaid A. B. for himſelf his heirs and aſſigns, doth 


' covenant and grant to and with the ſaid C. D. his heirs 
and aſſigns, that he the ſaid C. D. his heirs and aſſigns, | 


ſhall and may from time to time, and at all times hereafter 
peaceably and _ have, bold, occupy, poſſeſs and enjoy, 
all and fingular the Pepe premiſſes above-mentioned to be 
hereby granted, with the appurtenances, without let, trouble, 
hindrance, moleflation, interruption or denial of him the ſaid 
A. B. his heirs or aſſigns, or of any other perſon or perſons 
whatſoever, claiming or to claim by, from or under bim, 
them, or any of them. And further, that he the ſaid A. B. 
and his heirs, and all and every other perſon and perſons, 
and his and their heirs, any thing having or claiming in 


#he ſaid premiſes above-mentioned, or any part thereof, by, 


m or under him, the ſaid A. B. ſhall and will at all 


| times hereafter, at the requeſfl and cofis of the ſaid C, D. 


his heirs and aſſigns, make, do and execute, or cauſe and 
procure to be made, Sc. all and every fuch further and 


other lawful and reaſonable grants, atts and aſſurances in 
the law whatſoever, for the Further, better and more per- 


feft granting and conveying, and aſſuring of the ſaid 457.3 
ſes hereby granted, with the appurtenances, unto the ſaid C. 
D. his hetrs and aſſigns, to the only proper uſe and behoof 
of the ſaid C. D. his heirs and affigns for ever, according 
20 the true intent and meaning of theſe preſents, as by the 
ſaid C. D. his heirs and aſſigns, or his or their counſel 
learned in the law, ſhall be reaſonably deviſed or adviſed and 
required. And laſtly, the ſame A. B. hath made, ordained, 


conſtituted and appointed, and by theſe preſents doth make, 


ordain, &c. FE. F. of, &c. and G. H. of, &c. his true and 
dawful atiornies, jointly and either of them ſeverally for him, 
and in his name, into the ſaid meſſuage and premiſes, with 
the appurtenances, hereby granted or mentioned to be granted, 
or into ſome part thereof, in the name of the whole, to en- 
ter, and full and peaceable poſſeſſion and jos thereof for 
him and in his name to take and have ; an _ ſuch poſſeſ- 
ſton and ſeiſin thereof ſo taken and bad, the like, full and 
-peaceable poſſeſſion and ſeiſin thereof, or ſome part thereof 'in 
the name of the whole, unto the ſaid C. D. or his certain 
attorney or attornies in that behalf, to give and deliver ; To 
hold to him the ſaid C: D. his hairs and aſſigns for ever, 
according to the true intent and meaning of theſe preſents ; 
ratifying, confirming and allowing all and whatſoever his 
ſaid attornies, or either of them, ſhall do in the premiſſes. 
In witneſs, &c. / 


Feoffo2 and Feoffee., Feoffor, Is he that infeoffs, or 
makes a fteoffment to another of lands or tenements in 
fee-ſimple. And feeffee is he that is infeoffed, or to whom 


the feoffment is ſo made, Cowell, edit. 1727. 


 Feoun, Among our Saxon anceſtors thoſe who held 
the outlands of the lord or thane, as cuſtomary tenants, 


rendered unto him a certain portion of victuals and things 
Vor,11. - 


9 Wy is 


neceſſary for human life. . This rent or retribution they 


| Called feorm, which word in the Saxon, frgniti i any 


meat or victuals. And though we have, ever tne Henry 
the Setond's time, changed this r-:(ervation of vietuals 
into money, yet in letting ou: lands, we {ti}, retain the 
name of farm and farmers. Cowell, edit. 1727. vcC 
Spelman of Feuds, tap. 7. | 

Feozwendel, A quarter of an acre, medietatem unius 
feorwendel terre in cadem villa, & ultram medietatem 
quam Aurerus tenct, From the Sax, feorth, quartuss 
Mon. 2 t:m. p. 93. | 

Fera regalis, A ſtag. Cowell, edit. 1727. 

Ferae naturae, Significs beaſts and birds that are 
wild, in oppolition to the tame; ſuch as hares, foxes, 
wild geeſe, a!'d the like, wherein no man may claim a 
property. Tacob. 

Larceny cannot be committed of things fer nature, 
while at their natural liberty ; but if they are made fit for 
food, and reduced to tameneſs; and known by the taker 
to be ſo, it may be larceny to take them. And fo it 
might be of wild pigeons in a dove-houſe ſhut up, or 
hares, or deer in a houſe, or even in a park incloled in 
ſuch a manner, that the owner may take them when= 
ever he pleaſes, without the leaſt danger of their eſca- 
ping. 1 Hewk. Pl. C. g4. Sec Game. 

atdella terrae, Is ten acres. See Uirgata and 
Fardel; So TRIS Lb 

Ferdendel; See Farding-deal, 

Ferdfare (from the Sax. frd, exerciius, and fare, 
wer.) Significat quietantiam eundi in exercitum. Fleta, 
lib. 1. cap. 47, ——=Et fint quieti de fitwite, flewite, 
& ferdwite, & hengewite, & leirwite, &c, Charta 1x 
H. 3. m. 33 See Firdfare. | 

Ferdings » The tourth part of a yard-land, 7. e. five 
acres, or a fourth part of a lough-land. Huic manerio 
pertinet conſuetude ifla de ferdingel 30 denar. Du Freſne. 

Ferdwit, S:gnificat - quictantiam murdri in exercitu. 
Fleta, lib. x, cap. 47. that is, to be quit of murder 
committed in the army, & int quieti de fietwite, flietwite, 
& ferdwite, & hengewite, & leirwite, &c, Charta 11 H, 
2. Mm. 33. | 

Ferdwite was itdeed a fine or mul& impoſed for not 
going forth in a military expedition, to which duty all 
perſons who held land, were in neceſlity obliged. And 
therefore a neglect or omiſſion of this common ſervice to 
the publick was puniſhed with a pecuniary mul& of 
120s, called the ferdwite; which penalty was remitted, 
and immunity from it granted by ſeveral charters, Cow- 
ell, cdit. 1727. | ; 

Ferdwurth, or Fredwiurth, guafi firdworth : A man 
of that age, that he might go into the army : From the 
Sax, fird, exercitus, and worth, aignus, Cowell, edit. 
1727. See Faldwerth, Is 

Feria ſecunda, Monday, or the ſecond day of the | 
week. Feria tertia, Tueſday, and ſo on to Feria ſexta, $4- 
turday. Hence the week-days, as diſtinguiſhed trom Sun- 
day, the profane from the facred, were called dies feria- 
les, as in a charter, Dat. 28. Mari. A. D. 1448. —— 
Ex. Cartular. eccl. Elyenſis. MS. penes Fob. Epiſ. Norwic. 

. 326. Cowell, edit. 1727. | 

Feria, A fair, at firſt occaſioned by the reſort of peo- 
ple to the feaſt of dedication, and therefore in moſt places 
the fairs (by old cuſtom, not by later grants) are on the 
ſame day with the wake or feſtival of that ſaint to whom 
the church was dedicated, and for the ſame reaſon kept 
in the churchyard, till by authority reſtrained. Cowell, 
edit, 1727. Kennet's Gleffary in Ferie.. 

Feriae, Furz, Sax. Fyrs. Cowell, edit. 1727. 

Ferial days (des Feriales) Ferice, (according to the 
Latin DiEtionary) Signihes holy-days, or days vacant from 
labour and pleading : But in the ftat. 27 Hen. 6: cap. 5. 
and in Forteſcu, de laudibus LL. Anglie, ferial days are 
' taken for working days; for 8. S:lve/ter obtained, — 
Sabbati & dominict ates nomine retento, religuos hebdomades 
dies feriarum nomine diflin&9s, ut jam ante in eccleſia vocari 
ceperant, appellari. So that ferial days are propetly all 
the days of the week, except Saturday and Sunday. Cow- 
ell, ag”? I727s | 


Ferling, 
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Ferling, ( Ferlingus,) The fourth part of a penny, | 


quadrans. Yuando quarterium frumenti venditur pro 12 de- 
nar. tunc paus waſlelli de ferlingis ponderabit 5 lib. & 16 
ſol. Aff. panis & cervif. 51 H. 3. Camden in his Brit. 
tit. Huntingdon ſays, there were in this borough four fer- 
lings, that is, quarters of wards. Cowell, edit. 1727. 

Ferlingata terrae, and Ferlingus, "The fourth part of 
a yard-land. Decem acre factunt unam ferlingatam, 4 
ſerlingate virgatam, 4 virgaiz hidam, & 5 hide freodum 
n:litere. Eſc. 12 Ed. 2. n. 18. Ebor. In ancient re- 
cords is uſed both yerlingus & ferlingus terre. See Mon. 
ngl. 2 far. fol. 8. My Lord Coke tells us, that ferlingus 
terre is the fame as a quarentine of land, and that it con- 
tains thirty-two acres. But a quarentine 1s no more than 
torty perches, which is but one acre. Cowell, edit 1727. 
Du Freſne. 

Ferm, or Farm, (Firma, from the French ferme, 
predium,) Signifieth with us, houſe or land, or both, 
taken by indenture or leaſe, or leaſe parol, This in the 
North part is called a Tacke, in Lancaſhire a Farm-boelt, 
in E/ſex a IVike, We may eonjefture, that both the 
French and Engliſh word came from the Latin firms, 
tor we find hocare ad firmum to fignify with others as 
much as to ſet or let to farm with us; the reafon whereof 
may be in reſpect of the ſure hold they have beyond te- 
nants at will. See Yocabul. Utriuſque juris verbo Aflictus, 
ln the Terms of the Law it is derived from the Saxon 
feormian, which ſignifieth to feed or yield viftual; for in 
ancient time the reſervations were as well in victuals as 
money ; how many ways farm is taken, ſee Plowden, 
fol. 195. Iriothiſley's caſe. See Feorm, Cowell, edu, 
1727. | F, 
Fermary, An hoſpital : Friars of the fermary; from 
the Sax. f/zorme, victus, Cowell, edit. 1727. 

Fermeholfi. See UWipke. 

Fermilona, (from the Saxon feorme, i. e. food, or 
feeding,) The winter ſeaſon of deer, as on, pingue- 
dinis is the ſummer ſeaſon. Rex——Dile&so Ric. Caſflel 
cuſiodi manerii de Bruſtwyk ſalutem. Cum mittamus di- 
leftum valletum ntflirum Johannem de Fulham ad in/iantem 
fermiſonam in parcis noſtris ibidem, prout vobis & ſibi melius 
ad opus noftrum fore videritis faciend. capiend. Vobis man- 
damus, &c, Clauſ. 3o Ed. 1. m. 18. Cowell, edit, 
1727. See Tempus pinguedinis. | 

Fernigo, A waſte place where fern grows. Cartular. 
Abvbat. Glajlon. MS. fol. 536. Cowell, edit. 1727. 

Ferramentum, (F#erramenta,) The iron tools or 1n- 
{truments of a mill. Reparare ferramenta ad tres caru- 
cas, that is, the iron work of three ploughs. L1b. niger 
Herefe-”: | 

Ferrandus, An iron colour attributed to horſes, which 
we {till call an iron grey. Ecce puer de foro ventens que- 
ſroit cujuſmoai equum haberet ille archidiaconi cliens, & 
cum audiret ferrandum, dixit ſe quendam talem equitatum 


vidiſe, Girald. Camb. apud Wartoni Angl!. Sacr. p. 2. 


Page. 494+ | . 

Ferruere, The ſhoeing of horſes. See Bouche of 
court, 

Ferry, Is a liberty by preſcription, or the King's grant, 
to have a boat for paſſage upon a river, for carriage of 
horfes and men for reaſonable toll: It is uſually to croſs 

a river. Terms of the Law. 

A ferry is no more than a common highway ; and no 
ation will lie for one's being diſturbed in his paſſage, 
unleſs he alege ſome particular damage, &c. 3. Med, 
204. 


A ferry is in reſpeCt of the landing-place, and not of 


the water, the water may be to one, and the ferry to | 
another; as *tis of ferries on the Thames, where the ferry 


in ſome places belongs to the archbiſhop of. Canterbury, 


where the mayor of London tris the intereſt of the water; 


and in every, ferry, the land on both fides of the water 
ought to belong to the owner of the ferry, or otherwiſe 
he cannot land on the other part. 13 April 23 Eliz, in 
S.acc. Savil 11. Inhatitants of Ipſwich v. Brown, And 
every {erry ought to have expert and able ferrymen, -and 
to have preſent paſſage, and reaſonable payment for the 
paſſage, And it is requiſite to have one, who has pro- 
perty in the ferry, and not tp allow every fiſherman to 
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carry, and recarry at their pleaſure, for divers inconves 
niencies; and eſpecially when a place is between the di- 
viſions of two counties, any felon may be conveyed from 
one county to- another, ſecretly, without any notice. 
Sav. 14. | 

A ferryman, if it be on ſalt water, ought to be privi- 
leged from being preſs'd as a ſoldier, or otherwiſe. Savil _ 
11. & 14. ut ſup. | 

Owner of a ferry cannot ſuppreſs that, and put up a 
bridge in its place without licence, and ad guod damnum 
per Holt Ch. J. Paſch. 3 Will. & Mar. Shaw. 243, 257. 
Pain v. Partridge. Cart. 193. S. C. 1 Salk. 12. 8. ol 

If a ferry be granted at this day, he that accepts ſuch 
grant is bound to keep a boat for the publick good ; per 
Holt Ch. J. Show. 257. in the caſe of Pain v, Par= 
tridge. | EA 

Cuſtom for the inhabitants to be diſcharged of toll, 
may have a reaſonable beginning by agreement, as that 
the inhabitants of the town might be at the charge of 
procuring the grant, and in conſideration thereof, one 
man to find the boat, and take toll ; and the inhabicants 
to pay none z per Holt Ch. J. Show. 257. ut ſup.” 

A common ferry was for. all paſlengers paying toll, 
but the inhabitants of A. were toll-free. An inhabitant 
of A. may bring an aQtion for taking toll, but not for 


| keeping up the ferry ; becauſe the former is a private 


right, but the latter a publick. 1 Salk. 12. Trin, 3M. 3. 
Pain v. Partridge. But he can't maintain an action for 
not paſling ; for ſo, any other ſubjeq might bring an ac- 
tion, which would be endleſs; but the taking toll was a 
ſpecial damage, and without ſpecial damage he can only _ 
indict, or bring information. 261d. ps dries 


Ferſchet, A fare or fare-ſcot; the cuſtomary payment 
for a paſlage over a river, or croſling a ferry in a ferry- 
boat with faring-men, er fares, or paſſengers. _ 

Ferſpeken, 'To ſpeak ſuddenly. Nemo poteft de feuds 
domini ſui placttare ſine eo, nec cogi debet rectum ejus fer- 
ſpeken, (z. e. to ſpeak ſuddenly,) nec ferſpillam, (5. e. to 
give a haſty account,) de omnibus cauſis communibus vel 
emendabilibus implacitetur aliquis, fi petierit debet habere 
terminum requirendi & habends domunum ſuum. Leg. H. 1. 
c. 61. | 

Feſta in cappis, Were ſome chief holidays in which 
the whole choir wore caps. 4n feſtis quz in cappis fiunt 
& maxime precipuis. Vitz Abbat. St. Alban. p. 80, 83. 
Cowell, edit. 1727. 

Feltiagmen, Ut illud monoſterium fit liberatum ab illis 
incommodis, que nos/ Saxonica lingua teſtingmen dicimus. 
Mon. Ang. 1 par! fol. 123. a, "The Saxon fe/tenmon 
lignifies fidejuſor, a pledge ; 1o that to be free of fe/ing- 
men, in all probability is.to be free of frank-pledge, and 
not to be bound for any man's forthcoming, who ſhould 
tranſgreſs the law. Cowell, edit. 1727. 


Fefting-penny, Earneſt given to ſervants when hired 
or retained, is to called in ſome Northern parts of Eng- 
land, and in others it is termed arles-penny, from the 
Saxon fe/tnian, to faſten or confirm. Cowell, edit. 
1727. | | 

7 Feftum, Properly ſignifies a feaſt, but it is uſually taken 
for a general court, which was formerly kept on the great 
feſtivals in the year. "Thus we read in our hiſtorians, that 
in ſuch a year the King kept his Chri/tmas at Wincheſter, 
&c. that is, he kept a court there at that time, viz. Rex 
apud Winton maximum fteſtum & convivium celebravit, tem- 
pore natalis Domini, convacatis 1bidem principibus & baron:- 
bus tottus regnt. Cowell, edit. 1727. 

Feſtum S, Michaelis, Is that day in which the 
Chriſtians fought with the lnfidels, and obtained a victory 
by the. help of St. Michael, now called St. Michael's day. 
Cowell, edit, 1727. _ x08 


3 


Feſtym Nativitatis S, Mariae, Was thus infti- 


tuted, viz. A melancholy man, who led an holy life, 


- did every year hear the melodious harmony of angels in 


heaven: At which being wonderfully ſurprized, and being 
one day very earneſt in prayer, an angel told him that on 
that day the Virgin ary was born; and becauſe the day 
of her birth was not known on earth. therefore it was 
celebrated by the angels, this being told to the church, - 

| tat 
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that day was afterwards ſet apart to commemorate her 


birth. Cowell, edit, 1727. donor. Auguſiud. lib. 3. 
cap. 16. 

"um ſtultorum, The feaſt of fools. See Caput 
ani. 

Feud, Sce Feed, Feod, Feubs, 

Feudal, yee Feodal, 

Feudal baronies, Feudal baronies were, when the 
King, in the creation of baronies, gave rent and land to 
hold of him for the defence of the realm. Per. Holt Ch. J. 
'There is no feudal barony remaining at this time, except 
Arundel. 1 Salk. 253. Lord Gerard v. Lady Gerard. 

Feudal barons held a certaih territory of land, per ba- 
roniam, wherein there was a caſtle, whereunto all the in- 
habitants in time of war reſorted ; and thoſe were called 
the Capita baroniz; and there was no dower of them, 
becauſe they were for defence, No ſuch have been 
granted ſince Richard II.'s time. Afich. 7 I. 3. B. R. 
12 Mod. 84. Lord Gerard's cale.  - 

Feudary, $See Feodary. 

Feud-bote, Is a recompence for engaging in a feud 


or fa&tion, and the contingent damages ; it having been. 


the cuſtom of ancient times, for all the kindred to engage 
in the kinſman's quarrel ; according to that of Tacitus, 
De moribus ' Germanorum, ſuſcipere tam inimicitias ſet pa- 
tris, ſeu propinqui, quam amicitias neceſſe efl, Cowell, edit, 


1727» | 
"Feuds, ( Feoda,) Eftates in lands were originally at 
will, and then they were called Munera; afterwards they 
were for life, and then they were termed B-neficia, and 
for that reeſon the livings of clergymen are ſo called' at 
this day; and afterwards they were made hereditary, 


when they were called Feoda, and in our law fee-fimple.. 
Rel. Spel. g. When Hugh Capet uſurped the kingdom of 


France, about the year 947, to ſupport himſelf in ſuch 
uſurpation, he granted to the nobility and gentry, That 


whereas till then they enjoyed their honours for life, 


or at will only, they ſhould from thenceforth hold them 


to them and their heirs; which was imitated by }illiam 


called The Conqueror, upon his acceſſion to the crown of 
England; for till his reign feuds or fees were not here- 
ditary, but only for life, or for ſome determinate time. 
3 Salk. 165. | 

Feugerium, and Fugerium, Fern, (from the Fr. 
Fougrere, i. e. fern,) Et de omnimodo aiſiamento bruerit, 
quarrerii, turbarii, juncii, & fugerii ad domus ſuas co0- 
periendas, &c, Mon. Angl. 2 part. fol. 610. b. Sce 
Fugerium, 

Fewel. See Fuel, | 

Fiat, Is a ſhort order or warrant of ſome judge for 
making out and allowing certain proceſſes, &c. if a cer- 
tiorari be taken out in vacation, and te/ed of the pre- 
_ cedent term, the fiat for it muſt be figned by a judge of 
the court, ſome time before the efſoin-day of the ſubſe- 
guent term, otherwiſe it will be irregular : But it is ſaid 
there is no need for any judge to ſign the writ of certio- 
rari itſelf; but only' where it is required by ſtatute. 
1 Salk. 150. 2 Hawk. 289, 

Fiat juftitia, On a petition to the King, for his 
warrant to bring a writ of error in parliament, he writes 
on the top of the petition Frat juſtitia, and then the 
writ of error is made out, &c. and when the King is 
petitioned to redreſs a wrong, he indorſes upon, the pe- 
rition, Let right be done to the party. Staunf. Prerog. 
Reg. 22. | | 

Fictale, Fildale, and Filkdale, Brag. 5b. 3. f. 117. 
A compotation or entertainment made for gain by bailiffs 
to thoſe of their hundreds, or rather according to Co. 


4 Inſt. fil. 307. an extortion, colore compotationis. See, 
/ | ; A Monmouth, lib. 8. tap. 2. Huntingd:n, p-" 399. Leg. 


Scotale. is | 

Fiction of law, (iis juris,) Is allowed of in ſeveral 
caſes: But it muſt be framed according to the rules of 
law, not what is imagined in the conceptions of man ; 
and there ought to be equity and poſſibility in every legal 
fiction, There are many of theſe fictions in the Civil 
law, and by ſome Civilians, it is ſaid to be an afſump- 
tion of law upon an untruth, in ſomething poſſible to be 

done, but not done. Gedo!phin and Bartol, The ſeifin 
_ of the conulee in a fine, is but a fiftion in our Jaw; it 


| 
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being att invented forth of conveyance only. 1 Lill. Ab#; 
610. And a common recovery is fiftto juris,” a tormal 
at or device by conſent; where a man is defirous to 
cut off an eftate-tail, remainders, &:c. 10 Rep. 42: 
By fiction of law, a bond made beyond ſea, may be 


| pleaded to be made in the place where abroad, in {/fington 


in the county of Afiddleſex, &c. to try the ſame here; 
without which it cannot be done. t I». 261. 6. . 

There are five fotts of fiftions in law, abeyatice, re- 
mitter, relation, preſumption; and repreſentation ; . per 
Dedderidge J. Fo. 75 99 

Fiction is never admitted where truth may work; as 
where ce/luy que uſe, and his feoffee join in feoffment, it 
ſhall be the teoffment of the feoffee. Hill. 15 Jac. Hob. 
3I1. in the caſe of Wright v. Gerard. © ; 

The law never ſhall make any fition but for neceſſity, 
and to avoid a miſchief; per Coke. 3 Rep. 3o. in the 
caſe of Butler v. Baker. Ibid. 36. per Doaderidge J. 
2 Rell. R. 502. in the cafe of Sheffield v. Radcliffe. 
Fo. 73. 8. C. and to avoid abſurdity, and prelterve the 
right of a ſtranger ; per Doderidge J. Paſch. 1 Car. in 
Cam. Scacc. The law often makes fictions for preſerva- 
tion of rights; per Gould J. 12 Med. 290. 

In fiftione juris ſemper ſubſiſlit equitas. 11 Rep. 51: 
Lifford's caſe.——lt muſt do prejudice to none z per Do- 
deridge J. 2 Roll. R. 502,——Tis to prevent miſchief; 
Fo. 427. Hill. 14 Car. in the caſe of Harper v. Derby 
(burgeſſes.) Co. Lit. ſ. 224, 150. OCEOTENID | 

Fictions of law muſt not be of a thing impoſlible, for 
the law imitates nature; per Doderidge J. 2 Roll. R. 502. 
in the caſe of Radcliffe v. Sheffield. | 

You ſhall never make a make ſubjeR to the pehalty of 
a ſtatute upon a fiction of law. Arg. Godb. 388. cites 
11 Rep. 51. PRISM SOLE gFHQD 41: 

No eſcape can amount to a capital offence, unleſs the 
crime, fot which the party was committed, wete actually 
ſuch at the time of the eſcape; for it 'is not ſufficient that 
it become ſuch afterwards, from the beginning by a fiction 
of law; as where one is committed for having given a 
dangerous wound, and eſcapes, after which the party'dies. 
2 Hawk. Pl. C..135. [25.00 5 out 222 Sod 

All fitions of law are to certain reſpeAs and purpoſes, 
and extend only to certain perſons; as the law ſuppoſes 
the vouchee to be tenant of the land, where in ret veritate 
he is not; but this is as to the demandant himielf, and 
to enable him to do things as to the demandant, and which 
the demandant may do to hitn ; and therefotfe a fine le- 
vied by vouchee to the demandant, or fine or releaſe from 
the demandant to the vouchee is good; but fine levied by 
the vouchee to a ſtranger, or leaſe made to him by a 
ſtranger, is void ; per Coke. Mich. 33 & 34 Eliz. B. R. 


- 


| 3 Rep. 29. b. in Butler and Baker's cale. 


The Kihg is not to be anſwered, bound, nor defeated 
by fictions ; and therefore he would have been bound-in 
his reverſion, or remainder by a feigned recompence upon 
a common recovery, or 'warrantry collateral, without true 
and actual aſſets, &:. Hob. 339. in the caſe of Sheffield 
and Radcliffe, cites 6 Ed. 5. 56. and 1 Rep. 43. Alton- 
wood's cale. | , 

Thoſe things are properly fiftions of Jaw, that have 
no real eſſence in their own body, but are acknowledged 
and accepted in law for ſome ſpecial purpoſes. Heb. 222. 
cites Co. Litt. 265. b. | 

Fictwita, A ſort of payment anciently uſed in Zngland; 
bur of how much non conſtat. Et nolo ut aliqua fightwita 
vel mainbota condonatur. Leg. Edm. cap. 3. Cowell, 
edit. 1727. | DE | 

idem mentiri, 1s when a tenant doth not keep 
that fealty which he hath ſworn. to the lord, Ga#f. 


HL. .1. cad. $3-.. WR © 
Fief, Which we call fee, is in other countries the con- 
trary to chattels. In Germany certain diſtricts are called 


feefs. 


 Fiere facias, Is a writ judicial, that lieth at all 
times Within the year and day, for him who hath reco- 
vered in an action cf debt or damages, to the ſheriff, to 
command him to levy the debt or the damages of his 
goods againſt whom the recovery was had, 'I his _ 


| 
| 
| 


= 
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had beginning from IVeſim. 2. cap. 18. anno 13 Ed. 1. 


Cowell, Oid Nat. Brev. fol. 152. 
Upon a fieri facias the ſheriff cannot deliver the de- 
fendant's goods to the plantiff in ſatisfaCtion of his debt; 


nor ought he to deliver them to the defendant againſt 


whom execution is; but the goods are to be fold, and in 
ftrictneſs the money is to be brought into court. 
Eliz. 504. Lutw. 589. S. P. 


not actually delivered to him. Comb, 452. and ſee Carth. 
I9. | 

| If the defendant dies after the execution awarded, and 
before it be ſerved, yet it may be ſerved upon his goods 
in the hands of his executor or adminiſtrator ; for by the 
execution awarded the goods are bound, and the ſheriff 
need not take notice of his death. Cro. Eliz. 181. 1 
A7:d. 188, 8. P. | 

That this was clearly ſo before the 29 Car. 2. before 
which ſtatute the goods were bound from the 7eſte of the 
writ; but by this ſtatute they are bound only from the 
time of delivery of the writ to the ſheriff; but even fince 
the ſtatute, the execution ſeems good in this caſe, for the 
ſtatute was made for the benefit of ſtrangers, who might 


ave a title to the goods between the zeſte of the writ of 
execution and time of the delivery thereof to the ſheriff, | 


and not for the benefit of the party, or his executors or 
adminiſtrators. See Comb. 33. 2 Vent. 218. 
322, 


cauſe the ſheriff has nothing more to do with the plaintiff; 
for the writ commands him to levy and bring the money 


into court, which the plaintiff's death does no way hinder; 


beſides, an execution is an intire thing, and cannot be 
ſuperſeded after it is begun. 1 Salk. 322. per cur.” | 
| In treſpaſs the ſheriff juſtified, that by virtue of a 
feri facias out of the Exchequer for the Queen's debt, 
he took the plaintiff's beaſts, being levant and couchant 


upon the land of the debtor, and fold them for the. 
Queen's debt; and adjudged that it was not lawful, for. 


they were not to be ſold as the goods of the debtor, but 


| they might have been diſtrained for the Queen's debt. 


Cro. Eliz. 431. Hill. 37 Eliz. 2 Roll. Abr. 159. S. C. 
If a fi. fa. for 20. is awarded to the ſheriff, upon 
which he takes an intire chattel, and ſells it for 4.0/. and 
returns the fi, fa. with the 20). into court, he may de- 
tain the ſurpluſage till the defendant comes to demand it 
f him ; for he is not bound to ſearch for the defendant ; 
er Popham, and agreed. Noy 59. 38 Eliz. Wedge v. 


.. is awarded for 40s. by force of which 
the ſheriff takes oxen, every one of the value of 5 /. 
and ſells them all, it is clear that the defendant ſhall have 
action of treſpaſs agyinſt the ſheriff; per Gawdy ; which 
was agreed. Noy 59, in caſe of }/ooage v. Coles. 

On a fi. fa. ſheriff may not break the outer door of 
the houſe, and enter ; but if that be open he may enter, 
and then may and ought to break the door of any entry 


or chamber which is locked, and break open any cheſt, 


and take the goods in it in execution, and if he does it 
not, an action on the caſe lies againſt him. Prownl. 50. 
Trin. 44 Eliz. Ano, 

This writ, though mentioned in the ſtatute 7 2, 18. 
js a writ of execution at Common law, and is ealled a 
fieri facias, becaule the words of the writ directed to the 
ſheriff are DPued fieri facias de bonis & catallis, &c, and 
from theſe words the writ takes its denomination. 
Lit. 290. 6. 

The. property till ſale remains in defendant. Brownl, 


' 41. Trin. 6 Fac. Anon. 


The propeity of goods is veited by the delivery of the 
fi. fa. and an extent afterwards for the King comes too 


| Hate, and that on the flatute of frauds and perjuries; per 


Holt. Cumb. 123. Trin, 1 WW. & M. in B. R. Lechmere 
v. Thoroughgood. 

The King grants an annuity for 40 years to B. to be 
received by the hands of the receiver of the court of 


Cro. 

: | vantage of his own wrong. 

W x it hath been holden, that upon a fier: facias goods | 
y be ſold to the plaintiff, who ſues out the writ, tho! 


1 Salk. 


| ing clothes ; if the party has two gowns he may tak 
So if the plaintiff dies, the execution does not abate, | S EY "20 ONE 


and the ſheriff may, notwithſtanding, proceed in it, be- | 


| party's remedy is only againſt the ſheriff, 


Co, 


7 


ſherit? upon a ji. 7a. of the goods of B, It is otherwiſe 
of an annuity for years granted by a common perſon. 
Reſolved in the court of wards by the two Juſtices and 
_ Baron. Tenk. 312. pl. 97. 3 Fac. Mary Yort's 
Debt againſt the ſheriff lies for money levied on a 
fa. before the return of the writ, elſe A might take FA 
2 Shaw. 79. pl. 63. Trin, 
31. Car. 2. B. R. Cockram v. I/elby. bands Sala 
he to = ay po a fi. far is a good plea, but 
not ſo to the gavoler, 2 Lev. 203. Trin. 2 24:8 
Tayler v. DE p Es wad 
If the ſheriff on a ff. fa. do ſell a leaſe or term of + 
houſe, he cannot and muſt not put the perſon out of poſ- 
ſeflion, and the vendce in, but the vendee mutt bring his 
ejectment ; per cur. 2 Show. $5. pl. 74. Hill. 31 & 
32 Car. 2. B. R. The King v. Dean and Bird, &@& al.” 
When the officers are once in a houſe on a f. fa. they 
may break open any chamber doors or trunks tor doing 
their execution. Agreed per cur. 2 Show. 87, pl. 78. 
Hull. 31 & 32 Car. 2. B. R. The King v. Bi { | 
Goods of the wife veſted in truſtees on the marriage, - 
but the huſband to have the uſe cf them for life, were 
ſeized on an execution for the debt of the huſband, and 
the aſligment adjudged fraudulent as to the creditors at 
law, and no relief to be given in equity. 2 Yern. 238. 
pl. 221, Mich. 1691. Underwood v. Mordant. _ 
Upon a f.. fa. the ſheriff may take any thing but wear- 


of them. Per. Holt. Ch. J. Cumb. 2356. Hill. 

B. R. Hardiſty v. {Sar m OS 
Two fieri facias's were delivered the fame day, Zolt 
Ch. J. inclined that the fheriff had ele&tion to prefer 
either, but ordered it to be made a caſe. Sed quere 
now the late ſtatute. Camb, ,428. Trin. 9g IF. 3. B. R. 


{ Smalcorn v. Sheriff of London, S. C, Comb. 452. but no 


reſolution, 8..P. Execution of the laſt firſt, firſt is 

but the plantiff in the firſt may have aQtion na 
ſheriff, unleſs he bid the ſheriff flay execution, or to 
that purpoſe. 1 Salk. 320. Smallcomb v. Buckingham. 
In Salk. is a N. B. that he who brought the firſt 
writ told the ſheriff that he was not in haſte, and fo 
took out no warrant,” nor J:ft any fee; and this in- 
clined the opinion of the court more ſtrongly againſt him. 
Carth. 419. $. C. And after ſeveral debates the judges 
were of opinion for the plaintiff who had taken out his 
execution laſt, to which they rather inclined, for that it 
appeared that the other creditor did not demand an 
execution of his writ. And by Holt Ch. J. the vendee 
of the goods in ſuch caſe has good title to them, which 
cannot be defeatdd>by a ſubſequent execution of that 
writ which was firſt delivered ; but the party concerned 
in ſuch writ 1s put to his ation 2gainſt the ſheriff; for 
otherwiſe it would be dangerous to make ſuch purchaſes 
of ſheriffts, and that might make writs of execution of 
no effeft. 5 cd. 376. S. C. Holt Ch. J. took no- 
tice that the party ſaid to the ſheriff, © You may let it 
lie, it requires no haſte,” and therefore defires no war- 


| rant, nor leaves any fee, and fo the ſale upon the ſe- 


cond fi, fa. good, and not to be avoided. And though 
the ſecond fi. fa. had been delivered a fortnight after, 
yet if it be the firſt executed it ſhall be good, and the 
12. Med. 
146. 8, C. held accordingly. Lord Raym. Rep. 251. 
S. C. reſolved. Cemyns's Rep. 35. S. C. adjudged ac- 
cordingly. See Erecution, Scire facias, 

Fitreenth, Decima quirta, 1s a tribute or impoſition 
of money Jaid upon a city, borough, or other town, 
through the realm; not by the pole, or upon this or that 
man, but in general upon the whole city or town, and 
ſo called, becauſe it amounted to a fteenth part of that 


| which the city or town hath. bcen valued at of old; or 


to a fiſicenth part of every man's goods and perfonal eſ- 
tate, according to a reaſonable valuation. "This is now 
impoſed by parliament, and every town through the 
realm knoweth what a ffteenth for themſelves doth 
amount to, becauſe it is perpetually the ſame, Whereas 
the ſubſidy, which is raiſed of every particular man's 


wards. This is a rent-charge, and may be fold by the | lands or goods, muſt nceds be uncertain, becauſe the 


9 


ellate 
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eſtate of ſeveral men is uncertain. And in that regard, 
_ a fifteenth ſeems to be a rate'anciently laid upon every 
town, according to the land or circuit belonging to it : 
W hereof Camden in his Brit. makes frequent mention, 
particularly pag. 168, of Wells in Somerſethire, thus, 
Dus tempore, ut teflatur cenſualis Anglie liber, epiſcopus 1- 
ſum oppidum tenuit, quod pro quinquaginta hidis geldauit. 
And pag. 172. of Bath, Geldabat pro wviginti hidis quand 
ſehira geldabat. Thirdly, pag. 181. Ola Sarum or Saliſ- 
rainy ww quinquaginta hidis geldabat. And theſe rates 
were taken out of Domeſday-baok in the Exchequer. So 
_ that in old time this ſeemed to be a year]y tribute in cer- 
tainty ; whereas now, though the rate be certain, yet it 
is not levied but by parliament. Cowell, edit. 1727. 
Sce Tar and Muinzime. 

Fighting and quarrelling, Is prohibited by ſtatute, 
in a church or churchyard, &c. on pain of excommuni- 
cation, and other corporal puniſhment. Stat. 5 & 6 Ed. 


Paſch. 13 Car. B. R. Ducket v. Bland. Keb. 19. S. C, 
by the name of Bufhel v. Bland. 

It was moved to quaſh an inditment, becauſe the year 
of our Lord in the caption was in figures, But per Hale 
Ch. J. the year of the King is enough. Adod. 78. pl. 
40. Mich, 22 Car. 2. Anon. | | 

In debt for rent, the ſum demanded was in figures, 
and not in words ; upon a writ of error brought, the 
court held it was a material exception, and reverſed the 
judgment, unleſs cauſe, &c. Hill 23 Car. Sti, 88, Hob- 
ſon v. Heywood, "LIT IB 


| Roman figures are good in pleading, but otherwiſe of 


Engliſh figures. 2 Lev. 102. Paſch. 26 Car. 2, B. R. 


Hawhkins v, Mills, —If an indiament ſets forth the ftile 
of the day or year, in any figures but Roman, it is inſuf- 
ficient. 2 Hawk. P. C. 255. 

In indeb. aſſump. pro opere & labore, it was excepted, 

hecauſe the ſum was in figures ;. /ed non allocatur, for they 
were (XII.) Latin figures, which is. well enough ; other- 
wiſe, if they had been (12) Znglyh figures ; and it would 
have been otherwiſe, if they were in figures in an infe- 
rior court ; and therefore it was adjudged for the plaintiff, 
This was in a writ of inquiry. Skin. 409. Hill. 5 I. & 
44. B. R. Hebber v. Crofthorp. 
. Stat. 6 Geo, 2. 14. Allows the expreſſing numbers by 
figures in all writs, &c. pleadings, rules, orders and in- 
dictments, &c. in courts of juſtice,- as have been com- 
monly uſed in the ſaid courts, notwithſtanding any thing 
in the ſtat. 4 Geo. 2. 26. See Falſe Latin, 

Filacer - or Filizer, (Filazarivs, from the Latin 
filum, a thread) Is an officer in the Common Pleas (ſo 
called) becauſe he files thoſe writs whereupon he makes 
proceſs. There are fourteen of them in their ſeveral di- 
viſions and counties; they make out all writs and pro- 
ceſſes upon original writs, as well in real as in perſonal], 

and mixt actions; and in actions merely perſonal, 
where the defendants are returned or ſummoned, there 
goeth out the diſtreſs infinite until appearance if he 
be returned nihil, there proccſs of capias infinite, if the 
plaintiff will; or after the third capras, the plaintiff 
may go to the exigenter of the ſhire, where his original is 
grounded, and have an exigent or proclamation made. 
Allo the filacer maketh all ſorts of writs in view, in 
cauſes where the view is pray'd; and upon all replevins 
. or rccordare's, writs of returno habendo, ſecond deliverance, 
and withernam, They enter all appearances and ſpecial 
bails upon any praceſs made by them. "They make the 
firſt ſcire facias upon ſpecial bails ; writs of habeas corpus, 
diſtringus nuper vicecomitem vel ballivum and duces tecum; 
and all /uper/cdeas upon ſpecial bail, or otherwiſe; writs 
of habeas corpus cum cauſa upon the ſheriff's return, that 
the defendant is detained with other aCtions ; writs of 
adjournment of a term, in caſe of peſtilence, war, or 
publick *diſturbance, and (until an order of that court 
| mo is which limited the filacers to all matters 
| OL, 11, 
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and proceedings before appearance, and the prothorotaries 
to all after) did enter declarations, imparlances, judz- 
ments and pleas, whereunto a ſerjeant's hand was nor 
requiſite; and made out writs of execution, and divers 
other judicial writs after appearance. And in the King's 
Bench of later times, there have been filazers who make 
proceſs: upon original writs returnable in that court, 
upon ations contra pacem. The filacers of the Common 
Pleas have been officers of that court before the ſtatute 
of 10 HH. 6. cap. 4. wherein they are mentioned. 

Filacium, The file or thread upon which writs or 
looſe papers are:filed up together, to preſerve them, 
I/lud breve efl in filafiis Mareſchalli. Will. Thorn. Hence 
cuſlodes filactorum, ar fiic-keepers in our courts of judica- 
ture, were called fi/avers. X | 

Fildale, que/i, Field-ale+ A ſort of drinking in the 
field by the bailiffs of the hundreds; for which they ga- 


'thered money of the inhabitants of that hundred. It was 


prohibited in the days of Braden, lib. 3. fol. 117. Ac- 
cording to Sir Edward Coke's 4 Inſt, fol. 307. and extor- 
tion colore compotationis, "The true word is fild-ale, quod 


| compotationem in campis ſignificat, See Stfotale, 


File, Filacium, Is a thread or wire, whereon writs, 
and other exhibits in courts and offices are filed for the 


more ſafe keeping of them. File alſo ſignihes attaint ; 


from the Sax. fylan, inquinare. | 
 -A cauſe was between father and ſon, and there having 
been great heat, and indecent reflections on both ſides, in 
bill an anſwer, and the matter being ended this vacation 
by compromiſe ; upon motion this day made in court by 
Mr. Porter, the bill and anſwer were taken off the file 
by conſent. Mich. 1683. Vern. 189. Tremaine v, Tre= 
maine. ee bet 93; 6 | 

Information filed, without recognizance entered into 
by the party, is ill, but the court cannot take it off the 
file; when once a thing is on the file, itcannot be taken 
off without an act of parligment; no, not by conſent of 
parties ; as in the caſe of 'Dr. Widdrington on a manda- 
mus, the college made a very ſcandalous return, and to 
which he and the college agreed; and then they moved 
to take the return off the file, but the court refuſed it, 
ſaying, it could not be done without an a& of parlia- 
ment ; only they ordered a vacat to be entered thereupon ; 
that in this caſe the method may be, to enter the irregu- 
larity on the'roll, with a ce//et proceſſus '-— qr Sed cur, 
adviſare vult. 12 Mod. 155. Mich. 9 W. 3. The King 
v. Lambert, - | 

If a bill againſt an attorney be filed irregularly, it may 
be taken off the file. Per cur. 12 Mod. 164. Hill. 9g, 
IS. 3. in caſe of Broadwaite v. Blackerby and Perkins, 

Filicetum and Filictum, A ferny ground. 1 Inf. 


fol. 4. b. Ubi filices creſcunt. 


Filtolus is properly a little ſon, alſo a godſon, and a 
nephew. Cowell edit. 1727. 

Filkale, See Sothale and Fictale. | 

Filtrum, Fe/trum, A covering for the head made of 
coarſe wool, not wove, but cottened together ; a hat, a 
felt. Cowel. edit. 1727. 

Filum aquae, Is the thread or middle of a fiream, 
where a river parts two lorſhips ; Et habebunt iſtus 
buttas uſque ad lum aquz predifie. Ex Reg. priorat. de 
Wormly, f. 3. a. Vide etiam Mon. Ang]. 1 par. fol. 390. 
a. Et de mahemio fatto in yroffis navibus in medio alti fili 
groſſarum ripariarum, &c, . Rot. Par. 4 H. 6. m. 14. 
par. 2. £t t6tam illam partem nemoris ſui que eff inter 
filum aquz de Ebroc. &: filum aquz de Tame. Reg. de 
Leic. in Bibl. Cot. fo. 2. Et pla. Cor. Mich. 18 Ed. 1. 
Rot. 56. FHHaut file du mar; the high tide of the ſea, 
Rot. Parl. 11 H. 4. n. 61. Cowell, edit. 1927. 

Fimitium, (z. e. tempus qus agri fimantur, or dung- - 
ing time) *I'is mentioned in the Monaſticon, 1 toni. pa. 
256, Percepit prior 4 acras frumentt & 5 avence in cul- 
turis poſt fimitium, ex [tberatione ſervientis, : 

Fimorare, (7. e. Fimare, to dung) Terra ſabulonoſa 
fimo puro non hmoretur. Fleta, lib. 2. c. 76. par. 3. 

Finary, $ee Blomary, | 

Finders, mentioned in ſtat. 18 E4. 3. ſtat. 1. and 


14 R. 2. c. 10, ſeem to be all one with thoſe. whom 
; E | q 


NOW 
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now we call ſearchers. See 17 R. 2. cap. 5+ 1 H. 4. c. | 


I3. and 31 H.6. c. 5. They are employed for the 
diſcovery of goods imported or exported, without paying 
cuſtom, | 

Fine, {Finis,) Is a formal or ceremonious conveyance 
of lands or tenements ; or, (as Jeſt ſaith, tit. Fines, ſect. 
25.) of any thing inheritable, being # eſſe tempore fints, 
to the end to cut off all controverſies. The ſame We/t 
in his 2 Par. Symbol. ſe. 1. thus defines it, To be a 
covenant made before juſtices, and entred of record, 
But Glanvill more properly thus, /ib. 8. cap. 1. Finis 
eſt amicabilis compoſitio & finalis concordia ex conſenſu & bi- 
centia Domini Regis wel juſticiariorum, And lib, 9. c 3. 
Talis concordia finalis dicitur, e9 quod finem imponit negoiio, 
adeo ut neutra pars litigantium ab eo de cetera poterit recedere. 
And Bratton, lib. 5. cap. 28. num. 7. thus, Finis zdeo 
dicitur finalis concordia, quia imponit finem littbus & eft 
exceptio perempteria. The author of the New Terms of the 
Law defincth it to be a final agreement, had between per- 
ſons concerning any lands or rent, or other things whereof 
any ſuit or writ is between them hanging in any court. 
See the New Book of Entries, verbo Fines, and the 27 
Ed. 1. ſt. 1. cap. 1. This fine is of ſo high a nature, 
that Bradton, lib. 5. cap. 7. num. 3. ſaith' of it thus, 
ltem immediate pertinet ad Regem guerela  finis fat an 
curia Domini Regis & non abſervati, & eft ratio quia nemo 
Foteſt finem interpretare, niſs ipſe Rex, in cujus curia fines 
fiunt. The Civilians would call this ſolemn contract, 
Tranſationem judicialem de re immobili, becaule it hath all 
the properties of a tranſaQtion, if it be conſidered in the 
original uſe. J//eſemb. Parat. tit. de Tranſaft. For it 
appeareth by the writers of the Common law before re- 
cited, that it is nothing but a compoſition or concord 


acknowledged, and recorded before a competent judge, | 


touching ſome hereditament, or thing immoveable, that 
before was in controverſy between the parties to the ſame 
concord ; And that for the better credit of the tranſaction, 
being ſuppoſed to be made in the preſence of the King, 
becauſe it is levied in his court ; and therefore doth it bind 
women covert being parties, and others, whom ordina- 
rily the law diſables to tranſact, only for this reaſon, that 
all preſumption of deceit or evil meaning is excluded, 
where the King and his court of juſtice are ſuppoſed to 
be privy to the at. Originally the uſe of this final 
concord was inſtituted and allowed, in regard that by 
the law, and ancient proccedings, no plaintiff (giving 
real ſecurity de clamore ſuo proſequendo) could agree without 
licence of the court : So that fines have been anciently 
levied in perſonal ations, and for no greater a ſum of 
money than 11/, But ſubtilty of wit and reaſon hath in 
time wrought other uſes of this concord, which in the 
beginning was but one, v:z. to ſecure the title that any 
man hath in his pofleſſion againſt all men ; to cut off en- 
tails, and with more certainty to pals the intereſt or title of 
any land or tenement, though not controverted, to whom 
we think good, either for years or in fee: Inſomuch, that 
the paſſing of a fine, in ſome caſes, now is but mera fie2zo 
juris, alluding to the uſe for which it was invented, and 
{uppoling a doubt or controverſy, where in truth none 
- is; and io not only to work a preſent preſcription againſt 
the parties to the concord or hne, and their heirs, but 


within five years againlt all others, not expreſly excepted, 


(if it be levied upon good conſideration, and without 
covin) as women covert, perions under one and twenty 
years of age, priſoners, or ſuch as be out of the realm 
at the time when it was acknowledged. This fine 
hath in it five eflential parts; The original writ 
taken out againſt the conuſor, The King's licence, 
viving the partics liberty to accord, for which he hath a 
fine called 7 he King's ſilver, being accounted a part of the 
revenue of the crown. 3. The concord itſelf, which 
' thus beginneth, And the agreement is ſuch, &c. 4. The 
notc of the fine, which is an abſtract of the original 
concord, and beginneth in this manner, Between R. com- 
plainant, and S, and BE. $i+-anife Scent Gee:  5....the 
toot of the fine, which beginneth thus: Lhis 7s the final 
anrcement, made in the court of the Lord the King at IWeſt- 
ninjtcr, from the day of Laſter in fiſteen days, in the, &c. 


, 


9D OY, 


ſo that the foot of the fine includeth all,. containing the 
day, year, and place, and before what juſtice the con- 
cord was made, C9. vol. 6. fol. 38, 39. Taye's caſe, 
This. fine is either /ingle or double. A ſingle fine is that 
by which nothing is granted-or rendered back again by 
the conuſecs to the conuſors, or any of them. A gdoubl: 
fine containeth a grant or render back again, either of 
ſome rent, common, or other thing out of the land, or 
of the land itſelf to all, or ſome of the conuſors for ſome 
eſtate, limiting thereby many times remainders to ſtran- 
ers, who ate not named in the writ of covenant. 
Veſt, ubi ſup. ſeft. 21. Again ; a fine is from the effe&t 
divided into a fine executed, and a fine executory. A fine 
execnted, is ſuch a fine, as of its own force eiveth-a pre- 
ſent pollcſſion (at the leaſt in law) unto the conuſee, fo 
that he needeth no writ of habere facias ſeiſinam for the 
execution of the ſame, but may enter ; of which fort is a 
tine ſur cognizance de droit come ceo qui il ad de fon done, 
that 1s, upon acknowledgment that the thing mentioned 
in the concord be jus iþ/ius cognizati ut illa que idem habet 
de dono cognitoris. Weſt. ſet. 51. And the reaſon of 
this ſeemeth to to be, becauſe this fine palleth by way of 
releaſe of that thing, which the conuſee hath already (at 
leaſt by ſuppoſition) by virtue of a-former gift of the co- 
nuſor. Co. Rep. lib. 3. fol. 8g. Caſe of fines, which is 
in very deed the ſurelt fine of all. Fines executory are ſuch 
as of their own force do not execute the poſleſhon in the 
conulces, as fines ſur conuſance de droit tantum, fines ſur 
dones, grant, releaſe, confirmation, or render; for if 
ſuch fines be not levied, or ſuch render made unto them 
who are in poſleflion at the time of the fines levied, the 
conuſees muſt needs ſue writs of habere facias ſeifinam, 
according to their ſeveral caſes, for the obtaining of their 
poſleflions, except at the levying ſuch executory fines, 
the parties unto whom the eſtate is by them limited, be 
in poſleflion of. the lands paſſed thereby : for in this caſe 
ſuch fines do enure by way of extinguiſhment of right, 
not altering the eftate of poſſeſſion of the conuſee, but 
perhaps bettering it. JY//, ubi ſupra, ſeft. 20. Touch- 
ing the form of theſe fines, we conſider, upon what writ 
or action the concord is to be made, and that js moſt 
commonly upon a writ of covenant ; and then firſt there 
mult paſs a pair of indentures between the conuſor and 
conuſee, whereby the conuſor covenanteth with the co- 
nuſee, to paſs a fine unto him of ſuch or ſuch things, 
by a_ day fet down : And theſe indentures, as they are 
hrſt in this proceeding, ſo they are ſaid to lead the fine; 
upon this covenant, the writ of covenant is brought þb 
the conuſee againſt the conuſor, who hereupon Vieldeth 
to paſs the fine before a judge ; and fo the acknowledg- 
ment being recorded, the conuſor and his heirs are pre- 
ſently concluded, and all, ſtrangers not excepted, after 
five years once paſſed, If the writ whereupon the fine 
is grounded be not a writ of covenant, but a warrantia 
charte, or a writ of right, or a writ of meſne, or a writ of 
cuſtoms and ſervices; for all theſe fines may alſo be 
found, Jet, (ubi ſupra, ſef. 23.) then this form is ob. 
ſerved, the writ is ſerved upon the party that is to ac- 
knowledge the fine, and then he appearing, doth accord- 
ingly, nee Dyer, fol. 179. num. 46. Fines are now 
levied in the court of Common Pleas at Weſtminſter, in- 
regard of the folemnity thereof, ordained by the ſtatute 
of 18 £4. x. before which time they were ſometimes le- 
vied in the county-courts, courts-barons, and in the Ex- 
chequer, as may be ſeen in OriginesJuridiciales & alibi. 
Plowden ſays there were fines levied before the conqueſt. 
Fulbec ſays he has ſeen the exemplification of one of ' 
Henry the Firſt's time ; Dugdale, none till Henry the 
Second. Cowell, edit. 1727. | 
A fine is an agreement of the parties on record, by 
which lands are transferred from conuſor to conuſee, with 


_ or without a render ; and this is eſteemed a conveyance 
| of greater ſecurity than a feoftment, or the inveſtiture by 


livery, being not only equivalent to the notoriety of 1i- 
very, but having the conſtant and undbubted credit of a 
court of record to protect and ſupport it ; and this far- 
ther convenience and ſecurity, that it does not only 
transfer the right of the vendor, and all claiming under 


him, 
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him, but likewiſe extinguiſhes the right of others who 
omit to make their. claim in du: ume. 2 Bac. Abr. 
520. 


Fines ſeem originally to have bzen invented and allowed | 
_ of for different ends and purpoſes, than they are now 
applied to; for they were at firſt no more than a friendly 


compoſition and determination of the matters in debate 
between the demandant and tenant in the lord's court ; 


-and this way of compoling differences was eaſily admitted 


in thoſe days, becauſe the ſuitors of the court, who were 
judges of all ſuits, were by theſe amicable compoſitions 
the ſooner diſmiſſed from their attendance at the court; 
nor did the lord of the manor ſuffer by them, becauſe on 
theſe agreements, the parties litigating paid him a fine for 
his conge de accorder, as they do to the king at this day, 
which was equivalent to amercements, which were paid 
him in adverſary ſuits. 2 Bac. Abr. 520, 521. 

From an obſervation of tne peculiar benefit and ſe- 
curity from fines, and from the countenance and encou- 
ragement they received from the courts of juſtice, men 


began to engage themſelves, and oblige each other by | 
 eovenants to compoſe their differences ; and they were the 


eaſier drawn into this amicable way, becauſe it was not 
attended with the uſual expences of adverſary ſuits, which 
being generally proſecuted with warmth and animolity, 
by the parties litigating, muſt neceſlarily involve one or 
both parties into difficulties, which ſuch friendly compo- 
ſitions are free from; and the judges, conſidering theſe 
agreements as the public acts of the court, allowed them 
ſome ſan&ion with their own judgments ;z and hence they 
came to be improved into that uſeful and common aſſu- 
rance which we find them to be at this day, as they ſtand 
upon the ſtatutes of 4 Z. 7. cap. 24. and the 32 2. 8, 


2 Bac. Abr. 521. 
: 5 


I. The ſeveral forts of fines; and of the ſeveral parts of 
a fine, and when they begin to operate. 


2. Of what things a fine may be levied, and by what 


name. | 
3. Who may levy fines ; and of taking conuſancy by dedimus, 
4. Statutes, with notes and adjudications upon them, con- 
cerning the manner of levying fines ; exceptiqns to fines ; non- 


claim of fines; who ſhall be bound by fines/levied, and their 
operation in barring the 1ſſue in tail. 


5. Of the operation of a fine in barring flrangers, or thoſe 
who have but an uncertain intereſt, as a term for years, or 
barely an equitable intereſt. | 


6. The remedies given to flgangers by claim and entry for 


the preſervation of ther riabts ; and of erroneous fines, and 
the manner of reverſing them, | 


1. The ſeveral kinds of fines ; and of the ſeveral parts of 
a fine, and when they begin to operate. 


There are two ſorts of fines, viz. one executed, and 
the other executory. Executed ; that is, where the pre- 
ſent eſtate paſieth into, or is ſuppoſed in the conulee ; 
for ſuch a fine is a feoffment of record, as this fine come 
ceo, or ſur releaſe, or confirmation, or ſur ſurrender ; exe- 
cutory, as when no eſtate is veſted in the conuſee, until 
it be executed by entry or action ; as fines ſur grant & 


render by the conuſee, which mult be made upon a fine 


come ceo, or ſur releaſe, Fc, or other fine which is exe- 
.cuted ; or otherwiſe the conuſee could not make any 
grant and render of that land, &c. which he had not. 
2 Infl. 513. Itis not called executed, becauſe the conuſee 
is in poſſeſhon ; but becauſe the hne is execured between 
the parties; ſo that the conuſee cannot ſue execution, 
becauſe the fine itſelf is ſuppoſed to be executed. A fine 
is not called executory, becauſe the fine does not ſuppoſe 
any execution, but the conuſee may execute it, either by 
entry or by ſcire facias. Co. R. on Fines 4. ES 

Of fines there are four kinds: iſt, A fine ſar cogni- 
Zance de droit come ceo que il ad de ſon done, 1. e. upon an 
acknowledgment of the right ot the cogniſee; as that 
which he had oi the gift of the cogniſor, Irt is a fingle 


| 


4 
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fine, and admits the poſſeſſion (at leaſt in law) of the 
lands, by virtue of a feoffment or former gift of the cog- 
niſor, and works by way of releaſe ; a fee-fimple paſſing 
without the word heirs, and nothing being rendered back 
to the cogniſor. This is the principal and fureſt fine, 
and is a fine executed, ſo that the cogniſee may preſently 
enter. Wood's Inft. 240. 

2dly, A fine ſur done, grant & render; which is a 
double fine, (being in a manner two fines, v:z. a fine ſur 
cognizance come ceo, &c, and a fine ſur conceſſit, &c,) and 
where the cogniſee, after a releaſe and warranty made to 
him by the cogniſor, doth grant and render back to the. 
cogniſor, the lands, &c. limiting oftentimes thereby re- 
mainders to ſtrangers not named in the writ, if the part 
is in poſlefſion ; this fine is executed, otherwiſe he wk 
enter, or have the writ of habere facias ſeiſinam, &c. 
Wood's Infl. 240. | 

3dly, A fine ſur cognizance de droit tantum ; which is 
commonly uſed to paſs a reverſion. It may be expreſſed 
in ſuch fines that the particular eſtate is in another, whom 
the cogniſor is willing ſhould have the reverſion. Some- 
times it is uſcd by tenant for life, to make a grant and 
releaſe to him in reverſion. In a fine ſur cognizance de 
droit tantum, the cogniſee hath a freehold in law in him 
before he enters. //o:d's Infl. 240. | 


4thly, A fhne ſur conceſſit is, where the cogniſor is ſeized 


| of the lands contained in the fine, and the cogniſee hath 


no freehold therein, but it paſleth by the fine. It is com- 
monly uſed to grant away eſtates for life or years. And 
if the cogniſees are not in polleſhon, they muſt enter, or , 


| have a writ of habere facias ſeiſmam, &c, Wood's Inft, 


240. 
There are five ſorts of fines, of which three are exe- 
cuted, viz. ſur conuſance de droit come ceo, &c, ſur releaſe, 
and ſur ſurrender ; and two executory, viz. fur conuſance 
de droit tantum, and. ſur grant and render. Fines upon 
ſurrender are either expreſly ſo, or amounting to a ſur- 
render, A fine upon expreſs ſurrender, is when the leſſee 
for life, or for another's life, or tenant .in tail after poſſi- 
bility, tenant in dower, or by the curteſy, by\fine ſur- 
render their eſtates to him in reverſion ; and the BP 
the fine is ſuch in effeR, as the fine ſur conuſance de droit z 
ſaving that theſe words, /ur/ſum reddidit are in th 
upon ſurrender, and the clauie of the warranty omitted, 


| Co. Read. on Fines, 4, 5. 


All fines are either executed, as fines ſur conuſance de 
droit come ceo, &c. fines ſur releaſe, and fines ſur ſurrender ; 
or executory, as fines ſur conuſance de droit tantum, and 
fur grant & render ; the fine ſur conuſance de droit tantum 
ſeems to be the moſt ancient ; for the conuſance being in 
the place of the judgment, which was always executory 
In adverſary ſuits, the demandant was obliged to follow 
the rules of the law, and ſue out execution; but in time, 
when theſe fines became the common and beſt way of 
purchaſing, the purchaſer, to prevent the trouble of ſuing 
out execution, had ſeiſin given him by livery in the 
country, and for his farther aſſurance obliged the vendor, 
by covenant, to levy a fine; and thus the fine ſur conu- 
ſance de droit come ceo, &c, came in uſe, which ſuppoſes a 


—precedent gift, by which the conuſee was put into poſ- 


ſeſſion, and conſequently there needed no execution of 
what he had already. Co, Reading 4. 
This fine come ceo, &c, is moſt commonly uſed, being 
the ſureſt for the purchaſer; in which it is to be obſerved, 
that this fine and that ge dreit tantum convey a fee-ſimple 
to the conuſee, without words of inheritance; for when 


| the conuſor acknowledges the land to be the right of the 


conuſee, *tis repugnant and contradictory to Wis own ac- 
knowledgment, to claim any right or intereſt to the 
land in reverſion or remainder; beſides, in every judg- 
ment a fee-{imple was | recovered, and the conuſance 
coming in lieu of the judgment muſt neceffarily import 
as much, unleſs the expreſs acknowledgment of the par- 
ties qualify it. Co. Lut.g.b. Co. Reading 4, 7. oC 
Upon a fine for conuſance de drait cum ceo, &c, the co- 
nuſor can't reſerve a rent, becauſe the conuſance ſup- 
poling a precedent gift, he can't charge the inherit#nce 
which he has given intirely away ; and fo the reddendum 
| | comes 


/ 


F I N 


comes too late when the fine has mentione.] beſurc an | 


abſolute precedent gift, without any ſuch clauſe of re- 
verſion. Bro. tit. Fin, 30. 2 Roll. Aby. 18. 

A fine ſuf conuſance de droit come ceo, &c, can't be le- 
vied to two and their heirs; for the end of fines being 
not only to ſettle the poſſeflion for the preſent, but for 
ever, the admittance of ſuch a fine would not anſwer the 
end ; beſides the uncertainty which of the conufees ſhould 
ſurvive and enjoy the land, the fine itſe]f can't operate 
according to the limitation ; for the ſurvivor, by the 
privilege of jointenancy, ſhall enjoy the whole, and for 
ever exclude the heirs of the other conuſee; beſides, the 
fine being equivalent to a judgment, ought to decide and 
ſettle the right of the fee, 1 Roll. Abr, 19. Co. Reading 


F or the former reaſon the judges will not, or at leaſt 
ouzht not, to admit of a fine upon condition, becauſe 
ſuch a fine does not poſitively determine and ſettle the 
right of the fee, it being uncertain whether the conulſee 
will enjoy the land according to the fine, ſince that de- 
pends upon the performance or non-performance of the 


condition; but my Lord Czke teils us, that if ſuch'fines. 


be admitted by the judges, they are valid and ſhall ſtand; 
the rule, quod fieri non debet ſed faftum walet, obtaining 
in this caſe ; becauſe fines being the private agreement 
and concord, it were to trifle with the aifthority of the 
King's courts, which ever ought to be preſerved ſacred, 
to ſuffer either party to recede from their contract, after 
their ſolemn compoſition acknowledged on record, and 
received in the moſt ſolemn manner by the judgment and 
deciſion of a court of juſtice. 5 Co. 38. b. 2 Roll. Abr, 
18. Bro. tit. Fines, 5. Co. Reading 5. _ 

A. makes a leaſe for life, and afterwards grants the 
reverſion by fine to B. for life, the remainder in tail; in 
a quid juris clamat againſt the leſſee, he would have ſur- 
rendered to the conuſee, reſerving a rent during his life, 
but the court refuſed it; for had this ſurrender, with 
the reſervation of the rent, been admitted, it might 
have happened that the rent would not continue accord- 
ing to the limitation of the fine ; for if the grantee of 
the reverſion died before the tenant for life, the remain- 
der-man in tail ſhould hold the land diſcharged, and the 
tenant for life could not enjoy the rent as long as the fine 
gaye it; but if in this caſe the leſſee had ſurrendered to 
the grantee for his own life, with a reſervation of a rent, 
this might have been admitted, for this is no abſolute 
furreþder; and each party may enjoy what the fine pave 


-him,/ according to the ſeveral limitations thereof. Cs. 


Reading 5. 

If there be leſſee for life, the remainder for life, and the 
leſſee levies a fine ſur conuſance de droit to him in remain- 
der, this enures by way of ſurrender ; becauſe by this 
fine he only acknowledges all the right he has in the Jand 
to belong to him in remainder ; but if the leſſee had le- 
vied a fine, &c. to him in remainder, it had been a for- 
feiture of both their eſtates, and he in. reverſion might 
enter immediately ; and the reaſon of the diiference is 
this, the fine ſur conuſance de droit come ceo, &c. always 
oraſps a fee-ſimple, which paſtes by the precedent gift, as 
the fine ſuppoſes ; but the fne fur conuſance de droit tan- 
tum only conveys all his right, which is intended all he 
can lawfully paſs away. Co. Reading 5. 5 Gi. 9, 106. 

If A. ſeized in fee, as heir of the part of the mother, 
and he and his wife levy a fine to A, and B. with war- 
ranty, and A. and B. by the ſame fine grant and render 
to the huſband and wife in tail, remainder to the 
heirs of the huſband ; though it was urged, that the ſeifin 
of the conuſee was fictitious, and that nothing was al- 
lowed by the fine, yet reſolved, that the conuſee was 
more than a bare inſtrument, and that the eſtate was 
once in him ;.and that the fine and render is a convey- 
ance at Common law, and the render makes the conuſor 
a new purchaſer, as much as a feoffment and re-infeoft- 
ment at Common law. 1 Salk. 337. 

The firſt part of a fine is the original writ, and with- 
vut this the fine is erroneous, and may be reverſed for 
error in B. R. this being abſolutely neceſſary to bring 
the parties within the juriſdiction of the court; and 
though at this day the original is generally a writ of co- 
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Fnatit, yet fines are taken on of all writs in which lands 
are denzanded, or are to be charged, or which any way 
relate to them ; for the law having provided different re- 
medies for the ſeveral grievances of the ſubject, *rwas 
but reaſonable in the judges to allow of theſe compoli- 
tions, whatever method the injured perſon took to reco- 
ver his right, Co. Reading 3, 10. Plow. 394 2 Rul. 
Abr. 14. 2 Infl. 510. 5 Co. 38 

The practice now is for the conuſor-to make the co- 
nufance, and acknowledge the fine, before any origiaal 
ſued out ; and this has ſo far obtained, that the judges have 
reſolved ſuch fines ſhould {tand, though the conuſor died 
before the writ of covenant was taken out ; but in theſe 
caſes the originals were ſued out, and maderreturnable, 
as of a term precedent to the conuſance, for they are {till 
neceſlary to make the fine a perfet and complete con- 
veyance, though for the greater expedition they have al- 
lowed of this variation from the ancient courſe. 1 H, 7, 


g. Heb. 330. Vent. 47. 


tf in a warrantia chartz againſt B. to warrant © 
acre, if he levies a fine of that acre and another, the fine 
operates to convey only all his right in that acre he is 
called to defend, for the other was not mentioned in the 
original. Cy, Reading 10. 2 Rol. Abr. 16, 

Hence it is, that if the conuſance be of the manor of 
Dale, the conuſee can't - make a render of the manor of 
Sale; or if the conuſance be of the third part, the ren- 
der can't be of the whole; becauſe'the court can deter- 
mine the right only of that about which the parties con- 
tended, and the conuſee demanded in his original ; but 
if the conuſor acknowledges all his right, &c. to the 
demandant, for which conuſance he grants and renders 


the land to the conuſor for life; or it he grants a com- 


mon 1n the land, or ſo many loads of wood off it, this 
Is a good fine; becauſe the determination is wholly of 
the thing in diſpute, one party taking the property, and 
the other a profit ariſing from it, and comprehended in 
the original, for which the thing in diſpute was brought. 
2 Rol. Abr. 15, 16. | 

Therefore if the grant and render had been of a rent 
de novo, that had been good ; becauſe the rent iffuing out 
of the land muſt be implied in a demand of the land ; 
and conſequently the concord and agreement of the par- 
ties 1s received and allowed for that only which they liti- 
gated. 2 Rol, Abr, 15. Co. Reading 11. 1 Inf. 514. 

As nothing can pafs by the fine but what is expreſſed 
or implied in the covenant, ſo no one can take an imme- 
diate eſtate by it who is not mentioned in the writ of 
covenant, becauſe none can have any benefit from the 
judgment of the court that is not judicially before it, and 
ſues for it, yet a grant and render may be made to a 
ſtranger in remainder ; but the reaſon is,. becauſe the 
render being only a conſideration for the conuſance, a 
remainder limited to a ſtranger may be as much a confi- 
deration to the conuſor, as if the whole eſtate had been 
given to himſelf; but there muſt be an immediate eſtate 
given back to the conuſor, becauſe the render ex wi zer- 
mini implies that it-muſt return to him. Co. Reading 8, 
2 Inſt. 514. Bro. tit. Fines 111. 

When the parties are judicially before the court by 
original, the counſel for the conuſee appears with the 
precipe and concord, which is in nature of a declaration, 
ſetting forth the conuſance which ought to be made by the 
tenant in the writ, after his appearance 1s recorded, then 
follows his conuſance, which 1s no more than an acknow- 
ledgment, that the manor, or other lands, &c. contained 
in the writ, belong of right to the demandant, as land 
which he hath of the gift of the tenant, with a general 
releaſe and warranty to the conuſee and his heirs. When 
this conuſance was taken they went originally to the trea- 
ſury, but now by the 5 ZH. 4. they ſtop with the c//os 
brevium, who records it; that ſtatute providing, that all 
the parts of the fine ſhall remain in the ſafe cuſtody of 
the chief clerk of the C. B. before the chirographer has 
them out of court ; the deſign of the act being thereby to 
prevent the inconvenience which frequently happened by 
the imbezilmegt of fines, when they Jay only in the | 
hands of the treaſurer and chirographer, either by their 

He | connivance 


a 


rs” 


F I N 


connivance .or negligence. - 5 FH. 4.c. 14. 5 Co. 39.6. 


2 Sid. 55, | 
The next and moſt material thing conſiderable in a fine 


is the King's filver; this is entered on the writ of covenant, 


and gives it the force and effe&t of a fine, and is gran- 
ted to the King pro licentia concordandi, or conge de accor- 
der, in compenſation of the amercements, and other fines, 
which became due on judgements and nonſuits ; in adver- 
ſary ſuits, this is always paid by him who takes the fee- 
ſimple by the fine, and on the entry of it on the cove- 
nant, the ſum given is expreſſed, together with theplea, 
and between whom, with mention of the land for which 
it is given. 2 Inft. 511. 5 Co. 39. 

It is likewiſe called the poſt-fine, in reſpe& of the pre- 
mier fine in the Haneper, which is due to the King on 
the original, and is greater or leſs in proportion to that ; 
for itis as much as the premier fine, and half as much 
more; as if the premier fine be 6s. 84. this is 10s. 2 
In/l. 511. | 

From the entry of this the fine is obligatory, and be- 
gins to operate; and from thenceforth the fine ſhall ſtand, 
though either party die before.the other parts are recor- 
ded. 2 Inft. 511. 5 Co. 29. Dyer 220. 3 Mod. 140. 

But if the conuſor dies before the King's ſilver be en- 
tred, the fine is voidable, and may be reverſed by a writ 
of error; becauſe this being given pro licentia concordandt, 
the agreement of the parties is not to be admitted as the 
judgement of the court till it be paid and entered, and con- 
ſequently if the conuſor dies before that be done, the fine 
is erroneous, as a judgment given in an adverſary ſuit 
after the death of one of the litigating parties; but this 
is to be underſtood with this diſtinEtion, that were it 


- appears by the record itſelf, that the King's filver was 


paid after the death of the conuſor, there the fige is er- 
roneous; but where after the conuſance made the conu- 
ſor dies before the King's filver is paid, and after his death 
the filver was paid and entered on a writ of covenant 
returnable the term preceding his death. as if baron and 
feme make conuſance before commiſſioners the 26th of 
March, the feme dies the day following, and upon a writ 
of covenant made returnable the Hilary term preceding, 
the King's ſilver was entered as of that term, and the 
fine was adjudged to ſtand ; for where there does not ap- 
pear an error on the face of the record, the judges in fa- 
vour to fines, which ſo much ſtrengthen men's titles, and 
quiet their poſſeſſions, have always ſupported them, and 
would not ſuffer the entering the King's ſilver, after the 
parties death, to be examined, when it appeared by the 
record ieſelf, that the fine was compleated, as a fine of 
the term preceding the death of the conuſor. 2 Infl. 511. 
2 Vent. 47. Hob. 330. 

The other parts of the fine are the foot and note of 


* it; the foot of the fine runs thus, Fzc eff finalis concer- 


dia fafta apud Wim. in curia domini regis, &c. and men- 

tions the day, year and place, and betore what juſtices 

the conuſance was taken. 5 C2. 39. Co. Reading 3. 
The note of the fine is no more than a docket taken 


by the chirographer, from which he tranſcribes the inden- 


tures, which are delivered to the party to whom the co- 
nuſance was made; and when this is done the fine is 
ſaid to be ingrofled. $5 Co. 39. 2 nfl. 468. F.N. B. 
147. | 
"* fine was thus, Hec «ff finalts concordia fatta in curia 
regis apud Weſim. a die Santi Michaelis in tres ſeptiman' 
anno decima Willielmi Teriii coram Thom. Trevor, &c. & 
poflea in craft. Santfle Trinitat. 1 Anne conceſſ. & recordat” 
coram iiſdem juſliciar'; ſo that the concord of the fine 
was of one term, and the recordat. of another term follow- 
ing, and the queſtion was, of which term this ſhould be 
ſaid to be a complete fine; and it was held to be a fine 
of the term in which the concord was made, and that 
the concordia jafa in curia is the complete fine, 1 


Salk. 341. 


; 2, Of what things a fine may be levied, and by what 
MAES.” 
Regulary a fine may be levied-of any thing, whereof a 
(Rn quod readat or ſuciat lies, as the writ of cuſtoms 
oL. 11, : 
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and ſervices; or whereof a pracipe quod permittat, as to 
have common, a way, &c. or to be hore: where precipe 
quod teneat doth lie, as the writ of covenant to levy a 
hine, and the like, 2 Inf. 513. 

But in ancient times fines were levied of other things, 
than will be at this day allowed; and yet thoſe fines ſhall 
be holden now as available, as they were taken to be, 
when they were levied. 2 Inft. 513. 

Tenant in tail of a rent or common levies a fine with 
proclamations it is very clear that the iſſues ſhall be bar- 
red thereby; per Walmſley J. 2 Le. 158, 21 Eliz. C. 
B, in the caſe of Segar v. Bainton. Jenk. 275. pl. 96. 

Of a leaſe for years the fine is void as to any ſtran- 
gers; for a freehold muſt be in the cognizor, or cogni- 
zee; however it may be good betwixt the parties by way 
of eſtopple, ſo as to Boob, x70 them. Word's Infl. 242. 

A fine cannot be levied of money agreed to be laid 
out in a purchaſe of lands to be ſettled in "tail. Buta 
decree can bind ſuch money, equally as a fine alone could 
bind the land in this caſe, if bought and ſettled, Per 
cur. Wms's Rep. 130. Mich. 1710. Benſon v. Benſon. 

Of an annuity to a man and his heirs, no fine can 
be levied. Parliament Caſes 1. Arg, —Becauſe it is a 
thing perſonal. Arg. 3. in caſe of The King v. Lord 
Purbeck. 

A fine may be, and uſally is, levied of ſhares in the 
New River Water, 2 Wms's Rep. 128. Paſch. 1923. , 
Os a v. Bartholomew, : | 

ines may be levied of all things in being which are 

inheritable, whether eccleſiaſtical, and made temporal, 
or. temporal ; as of an advowſon, reCtory, portion of 
tithes, &c of an honour, manor, barony, leet, meſ- 
ſuage, dove-houſe, garden, orchard, land, meadow, 
paſture, wood, underwood, office, fiſhing, warren, fair, 
toll, waifs, ſtrays, &c. rent, common, a hundred, &c, 
And as fines may be levied of things in poſleffion, ſo may 
they be levied of a remainder or reverſion, or ofa right 
in futuro, or of a poſſibility. ' Wood's Infl. 242. 

So of a way. Denſh. R. of fines 15. So of a free 
chapel. Jbid. Not of a court baron or piepowders. 
1bid. They are leviable of all things whereof a precipe 
quod reddat lies. Weſt's Symbol. ſ. 25. Co. R. on Fines. 
S.P. And of ſome things whereof no bong 1 lies, as 
of paſture for two oxen. Co. R. on Fines 11. cites 4 
Ed. 4. 2. 27 H. 8. 12. So of an office, [bid. cites 
19 Aj}. 12. So of common of paſture. bid. So of a' 
way in a quod permittat, bid. cites 2 Ed. 4. 13. So of 
rent newly created. J1bid. cites 22 £4. 4. So of eſto- 
vers, houſebote, haybote, plowbote, and firebote. Den/þ. 
R. of Fines 14. So of an office in eſe. Denſh. 15. So 
of a bailiwick, or wardſhip of a foreſt. /bid. So of 
any profit apprehender, which is certain; but where it is 
uncertain, as common fans number, &c. Such things 
cannot be granted by fine, becauſe fins finem litibus im- 
ponit, and that cannot be where the thing is not certain. 
[bid. It may be of ſo many loads of buſhes in fee, or 
for life, to be taken annually in ſuch a wood. But then 
this muſt be 7 ſe, and one of the parties poſlefſed 
thereof before the fine. [bid Weſt. Sym. [. 25. cites 
42 Ed. 3. 7. 44 Ed. 3. 45. Co. R. on Fines 11. cites 
27 H. 8. 12. | | 

A manor may paſs by the name of a tenement. By, 


Fines, pl. 66. cites 9 Ed. 4. 6. 


The thing of which a fine is to be levied, ought to be 
in eſſe at the time of the fine, and expreſſed in the fine di- 
wy or by implication. Br, Fines, pl. 97. cites 18 

« 4+ 22, | 

As where the writ is quod teneat conventionem de talt 
terra ; there upon conuſance of right of the land by 
him to another, the other may grant and render a rent, 
common, &c. for it is implied ; becauſe it is iſſuing out 
of the ſame land as is in the writ. Br. Fines, pl. 97. 
cites 18 Ed. 4. | 

An honour may paſs by the name of a manor, or by 
its proper name, as De honore de Tichill, or De manerid 
de Tickhill, Weſt. Symb. f. 26. 

It ſufficeth alſo to demand a manor by its proper 
name, without naming the town wherein it lieth ; tor 
it may be out of any town or extend into ſeveral 

M | towns 


| » 
pes 
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towns and counties, as De manerio de D. cum pertinen- 


tiis; yet it ſeems beſt to expreſs all the ſeveral towns into 
which it extendeth ; as De manerio de S. cum pertinentiis 
in D. & E. Weſt. Symb. f. 26. cites 19 Ed. 4. fo. 9. 
a. 43 Ed. 3, fo. 9, a. BraRt, lib. 4. c. 31. ſect. 3. 
9 Eq 4 fol, 61:9. 3:16.83. 27. [Þ.. $1: 21. 7. 
fo. 22. b. 49. : 

A caftle or an hundred may be parcel of a manor, 
and paſs by the name of the manor, whereof they are 
parcel, 26 A 54. and one manor may be parcel of 
another, 2 E. 3. fol. 36. And a parcel may be deman- 
ded by its proper name, as De caftello de B. cum perti- 
nentiis, 1 Ed. 3. fo. 4. And an hundred may be de- 
manded by itſelf, as De hundredo de $. 27 H. 6. fo. 
2. Weſt. Symb. ſect, 26. 

A chapel or an hoſpital muſt be demanded by the 
name of a meſſuage. 1/:/t. Symb. ſet. 26. cites B. Af. 2. 

Molendinum is good, without adding ventriticam or 
agquaticum; albeit the latter be more uſual. Yet. Symb. 
ſet. 26. cites 44 Ed. 3. 13, 

Of a reverſion by the name of the land, or otherwile. 
Weſt's Symb. ſet. 26. cites 43 Ed. 3. 22. 

and is to be demanded by the certain theaſure of the 
ſuperficial quantity thereof, hida, carucata, boveta, Uir- 
gata, acra, roda terre, And in like manner. boſcus. 
ſubboſeus, bruera; mera, juncaria, mariſcus & alnetum, & 
buſcaria, may be demanded by the number of acres 
thereof. 16 Af. 9. Weſt. Symb. Seat. 206. 

Turbary may be demanded by the name of a moor, 

TLſt. Symb. ſed. 26. | 

oule-bote, hay-bote, and plow-bote may be de- 
manded by the name of eſtavers: thus, De rationabili 
eftoverio in boſcis, viz. in decem acris boſci ipſius A. in D. 
&c. Weſt. Symb. ſet. 26. 

Parſonages, rectories, advowſans, vicarges, or tithes 
impropriate, paſs not by the name de advocatione eccleſia, 
but de reforia eccleſiz, de S. cum pertinentiis. But when 
it is only of a preſentation, it muſt be de advocatione ec- 
cleſis de S. and not cum pertinentitss IVeſt. Symb., ſed, 
20. 

Tf an entire manor, or meſſuage, or other entire thing 
be divided or parted, and after a fine is to be levied of 
ſome of the parts of the thing ſo ſevered, then muſt not 
the'fine be de medietate, or quarta parte, or other part of 
the manor, meſſuage, or other thing, but ſuch part muſt 
be demanded by the name of the whole thing. Jet. 
Symb. [. 26. 

So if a meſſuage and 20 acres of land be parted into 
two parts ; the fine of the one part muſt be de zo meſ- 
ſuagio & decem acris, terre, &c. and not de medietate units 
meſſnagiit, & 20 acarum terre; for the things now divi- 
ded from the reſt, are now become whole things by them- 
ſelves, tho” leſs in quantity than the whole? was before 
diviſion made thereof. If a thing be twice named in a 
writ of covenant, it hurteth not, as a manor and a hun- 
dred, parcel of the ſame manor, //*/t. Symb. /. 26. 
cites 27 H. 8. 2. 

A fine was levied de duobus tenementis, and for that 
reaſon was reverſed ; for the word tenement does not com- 


prehend any certainty; for it takes in meſſuage, land, 


meadow, paſture, &c, and whatſoever lies in tenure ; 
and it will paſs rent or common. Le. 158. Trin. 31, 
Eliz. B. R. Steed v. Courtneys. 

A manor in reputation, which is not a manor in truth, 
does not paſs by the name of a manor in a hne or reco- 
very ; for they are grounded on original writs, which 
ought to be certain, and not to be taken by intendment ; 
but otherwiſe of a.grant, or feoffment ; for there the 
intent of the parties ſhall help it. Noy 7. Tebnſon v, 
Heydon. : | 
+» A fine of land will not be a bar of rent ; as leflee for 
life, remainder for life of rent ; the firſt leflee purchaſeth 
the land, and levies a fine of that; this ſhall not bind 


him in remainder of the rent ; per <p J. 2 Brownl. 


I55. in the caſe of Bicknell v, Tucker) 
caſe, and Smith and Stapleton's caſe, | 
If tenant in tail of any office levies a fine of land be- 
longing to the office, this ſhall bind his iſſue; yet the 
land was not intailed, but the office ; per Hbart Ch, J. 


Cites Palmer's 
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2 Rell. R. 500. Hill. 22 Jac. in the caſe of Filict y. 
Sanders. oa 
A fine may be levied of a ſhare in the New Rtver 
water, by the deſcription of ſo much land aqua coopert'. 
2 Il/ms's Rep. 128. Paſch. 112.3. Drybutter v. 'Barthslomew. 


| 


3. Tho may levy fines ; and of taking conuſance by de 
dimus, 7 
And here it muſt be firſt obſerved, that whatever legal 
defects may be in the conuſor, if the judge admits his 
conuſance, the fine ſhall ſtand in all caſes, except that of 
an infant, tho' the judge omits a very neceſlary part of 
his duty in not rejecting ſuch fines. C9, Reading 8. 
2 Inſt. 515. wy 
The principal defe& are either want of diſcretion and 
underſtanding, as in infants, ideots and perſons of non- 
ſane memory, or want of power, as femes covert. Co, 
Reading 8. p 
As to fines levied by an infant, tho' ſtiritly ſpeaking 
all contracts made by infants are in their own nature void, 
becauſe a contraCt is an act of the underſtanding, which, 
during their infancy, they are preſumed to want; yet 
civil ſocieties have ſo far ſupplied that defe&, and taken 
care of them, as to allow them to contract for their be- 
nefit and advantage, with power to recede from and va- 
cate it when it may prove prejudicial to them; now the 
method to ſet aſide ſuch a contract muſt be by matter of 
equal notoriety with the matter in which it was made; 


,and therefore if an infant levies a fine, which is no more 


than his own 2greement recorded as the judgment of the 
court, he muſt reverſe it by writ of error, and this muſt 
be brought during his minority, that the court of B. R. 
may by inſpection determine the age of the infant ; «but 
the judges by adjurd?a may in ſuch cafes inform them- 
ſelves by witnefles, church-books, &c. 2 Bac. Abr. 526. 
Co. Lit. 380. b. Mir 76. 2 Roll, Abr. 15. Bro. tit. 
Error. Bro. tit. Fines, 74, 79. 2 Jnſt. 482. 2 Bulſt. 
220c.--13: Go 13S: 

If an infant brings a writ of error to reverſe a fine for 
his nonage, and after inſpeCtion and proof of infancy by 
witneſſes dies before the fine is reverſed, his heir may re- 
verſe it; becauſe the court having recorded the nonage 
of the conuzor, ought to vacate his contract when he 
appeared to be under a manifeſt diſability at the time he 
entered into it. Co; Lit. 380. b, Moor 884. An infant 
acknowledged a fine, and the conuſees omitting to have 
the fine ingroſled till he came of age, in order to prevent 
the infant from bringing a writ of error, yet the court, 
upon view of the conuſance produced by the infant, and 
upon his prayer to be inſpected, and his age examined, 
recorded his nonage, to give him the benefit of his writ of 
error, which he muſt otherwiſe loſe, his nonage deter- 
mining before the next term. Moor 74. , 

As to ideots and lunaticks, it is neceflary to diſtinguiſh 
between their as done 77 pars, and thoſe ſolemnly ac- 


 knowledged on record; tho'* the law 1s clear, that in 


neither caſes are they admitted to diſable themſelves, for 
the inſecurity that may ariſe in contracts from counterfeit 
madneſs and folly, but their heirs and executors may 
avoid ſuch acts in pais by pleading the diſability ; becauſe 
if they can prove it, it muſt be preſumed real, ſince no- 
body can be thought to counterteit jt, when he can expect 
no benefit from it himſelf. 4 Co. 124. Co. Lit. 247. 
Bro. tit. Fait, 62. Cro. Eliz. 398, 622. F.N.B. 202. 

But neither the lunatick himſelf, nor his heir, can 
vacate any aCt of his done in a court of record; and 
therefore if a perſon non compos acknowledges a fine, it 
ſhall ſtand againſt him and his heirs; for tho” the judge 
ought not to admit of a fine from a man under that diſ- 
ability, yet- when it is once received, it ſhall never be 
reverſed, becauſe the record and judgement of the court 
being the higheſt evidence in the law, preſumes the co- 
nuſor, at that time, capable of contracting; and there= 
fore the credit of it is nut to be conteſted, nor the record 
avoided by any averment againſt the truth of it. 4 Cu. 
124. 2 In}l. 483. Bro. tit. Fines, 75. Co. Lit. 247 


Soit is in the caſe of a fine levied by an ideot it ſhall 
ſtand againſt him and his heirs; for no averment of 1deocy 
2 | ' Cay 


LEES WE 


can vacate the fine, nor will any office finding him an , 


jdeot a nativitate be ſufficient to reverſe the fine, for that 


were to leflen the credit of judgments in courts of record, | 


by trying them by other rules than themſelves. 2 And. 
193- 4 Cv. 124. a. 126. b. Bro. tit. Fines, 75, Cu. 
Lit. 247. 

And as fines ought not to be taken from lunaticks and 
ideots, ſo neither from old doting men who have loft the 
uſe of their reaſon ; but if they be weak or infirm thro' 
age and fickneſs, that will be no ſufficient cauſe to refuſe 
them. Weſt, Fines, ſett. 4. | 

As to feme coverts, from the intermarriage the law 
looks upon the huſband and wife but as one perſon, and 
therefore allows of but one will between them, which 1s 
placed in the huſband as the fitteſt and ableſt to-rovide 
for and govern the family, and therefore gives him an 
abſolute power over her chattels perſonal, to diſpoſe of 
as he pleaſes, without her conſent, but as to her real 
eſtate, the law hath thought fit, that no a@ of his ſhall 
prejudice her or her heirs in it, unleſs ſhe join with 
him by ſome matter of record, and on examination tef- 
tify her aſſent to ſuch diſpoſition. 10 Co. 42. b, 43. a. 
2 Inſt. 510. 1 Sid. 11. 1 Roll. Abr. 347. 


But thoſe books which ſay, that a fine ſhall not bind | 


a woman under coverture unleſs ſhe be examined, muſt 
not be underſtood as if it were in her power to reverſe 
the fine for want of her examination, but they are to. be 
underſtood in this ſenſe, that the judge ought not to re- 
ceive a fine from a feme covert without examining' her, 
leſt it ſhould not proceed from her own freedom and 
choice; but if ſuch a fine be once admitted, and recorded 
without any examination, tho” the judge has omitted a 
very neceſſary part of his duty, yet the fine ſhall ſtand, 
and neither the feme nor her heirs ſhall be admitted to 
aver that ſhe was not examined ; for that 'were to leſſen 
' the credit of the judgment of the courts of juſtice, which 
is the higheſt evidence of the law. 2 Bac, Abr. 527. 

The 7 in of 15 E. 2. called The Statute of Carliſle, 
introduced the dedimus, which is a ſpecial commiſſion, 
granted out of Chancery, to certain perſons therein 
named, to take the conuſance of ſuch perſons, as thro” 
age or ſickneſs are not able to appear in court in perſon, 
2 Bac. Abr. 527. | . 

By this ſtatute, nobody can be a commiſſioner but the 
judges, and two or one of them, by the confent of the 
reſt, may receive the conuſance ; and if there g9 but 
' one of them, he ſhall take with him an abbot, or prior, 
' or a, knight, a man of good fame and credit ; and writs 

of error have been allowed to reverſe fines, where the 
conuſance hath not been taken before ſuch perſons. Bro, 
tit. Fines, 120. F. N. B. 146. But the preſent praQtice 


falls ſhort of the order this ſtatute preſcribes, and it is now 


ſufficient if one of the commiſſioners be a knight, or tho' 
neither be knight, if one of the judges of the C. B. gives 
his allocatur to the caption, by which great abuſes have 
happened in taking of fines. 2 Bac. Abr. | 
By the cuſtom, the chief juſtice of C. 
conuſances any where out of court, and certify the ſame 
without any dedimus; and if a fſerjeant hath a patent to 
be C. F. he may take conuſances without a dedimus before 
- he is ſworn. Cv. Reading 10. Cro. Eliz. 469. ; 
If a fine be levied to one of the Juſtices of C. B. and 
the ſaid juſtice takes the conuſance of the fine, *tis yoid 
quia judex in propria cauſa. Co. Reading 10. 
If the ded:mus be directed to two jointly, and the co- 
nufarice is taken by one only, the fine is erroneous ; for 
where two are inveſted with a joint power, it can't by 
any conſtruction from the commitſion be executed by one 
only. Cre. Eliz. 240. oh 
"The dedimus contains the ſubſtance of the writ of co- 
venant, and therefore muſt bear z2/te after it, otherwiſe it 
is error, and muſt be ſigned by the Lord Keeper or Chief 
Juſtice, or by ſome of the juſtices of the circuit where 
the lands he. F. N. B, 146. Cro. Eliz. 6757, 740. 
Co. Reading 10. Bro. tit. Fines, 116. 1 Roll. Abr, 794. 
Dyer 220; | . 
1t the commiſſioners refuſe to certify the conuſance to 
the court in convenient time, which is a year and a day, 


a certtorari 1s to be awarded againſt them, comprehending 


A 


ger | 
. may take 
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the ſubſtance of the drdimus, and kow they have taken 
"the conufance, and commanding them to certify it ; and 
if they ſhall omit to do it, then an alias, apluries, and 
attachment ſhall iſſue againſt them. F.N. B. 147. 

If the commiſſioners die before the conuſance be cer- 
tified, their executors muſt certify it upon certiorari to 
them directed, and upon their refuſal, like proceſs lies 
as in the former caſe. Co. Reading 10, F. N.B. 147. 

If a d:dimusbe awarded to take the conuſance of three 
ſeveral perſons, the commiſſioners may take the conuſance 
from each of them, and at ſeveral times, for it may ſo 
happen that they can't meet at one place at the ſame 


time; and if the commiſſioners return the conuſance but 


of two of them, they may raſe the name of the third out 
of the dedimus, and make the writ of covenant agreeable 


/ to it ; for ſince the third does not join, it can be no pre- 


judice to him; and therefore it were unreaſonable that 


his obſtinacy or refuſal ſhould impeach the conuſance of . 


the other duly taken, and fo prevent their amicable com- 
poſition of their differences. Cro. Eliz. 576, 577. 

A dedimus was awarded to take the conuſance of a 
hne from baron and feme,, and the feme refuſing to join, 
the conuſance of the huſband was only returned in this 
caſe the court ordered a new dedimus to be awarded, but 
to be of the ſame date with the former, and that the return 
of the commiſſioners ſhould be annexed thereunto ; for 
the refuſal of any one of the conuſors can be no reaſon 
to delay or hinder another to transfer his right. Cre. 
Eliz. 576, 577. | 

The court of C. B. ordered the reverſioner to proſe- 


| cute. an information againſt commiſſioners for taking co- 


ER. 462, -* 


nuſance of a fine of an infant. Afch. 33 
0d. 36. Hutchinſon's caſe. Per North and Windham ]. 
*here is a great truſt repoſed in the commiſſioners, and 
they are to inform themſelves of the party's age, and a 
voluntary ignorance will not excuſe them, Jed 240, 
247. Paſch. 2. 29 Car. 2 C. B. in the caſe of Barrow 
v. Parrot. | | .. 
A dedimus pote/latem was direted to two, and one of 
them executes it, the other cannot certify it; for the 
execution of it ought to lie upon his own knowledge, 
Godb. 356;-Trin. 21 Fac. B. R. in Leonard's caſe. 

A ded. pot. is direfted to four, to take a fine of Jands 
in ſeveral counties; if two take it in one county and 
certify, and the other two take it in the other and they 
certify it, none of their certificates are good. Gzdb. 356. 
per Haughton J. in the caſe above. _ | 

A dedimus pate/latem, to make a conuſance of a fine is 


| direfted to F. $8. knight, and he takes the conuſance, 


and certifies it by the name of F. S. knight ; whereas 
in truth he is not a knight ; this is not erroneous, nor 
aſſignable for error that he is not a knight; for it is 
againſt the record. Tenk. 280. pl. 3. 

A dedimus was direted to A. B. eſquire, and was re- 
turned by A. B. knight, and held good. ent. 279. pl. 
3. Cites Arundell v. Arundell. Yelv. 33. 8. GC, Cro. E. 

. Trin. 41 Eliz, B, R. Cro. ac. 11. Paſeh. 1 
Fac. B. R.S.C. | | ISO 

Tho? now moſt fines are in faCt taken by dedimus, yet 
they are recorded as taken in court, and this to prevent 
queſtions about. captions. Per cur* 10 Mead. 45. Mich, 
10 Ann. B. R. in Lord Say and Seal's calc, 


4. Statutes, with notes and adjudications upon them, con- 
cerning the manner of levying fines ; excepitens to fines 3 non- 
claim of fincs ; proclamations of fines ; who ſhall be bound by 
fines levied, and their operation to bar the iſſue in tail, 


Stat. de Finibus, 18 Ed. 1. flat. 4. (intitled, The 
manner of levying of fines : What things, be requiſite to 
make them good, and who are bound by'them.) When 
the original is read in the preſence of the parties before 
the juſtices, a ſerjeant ſhall ſay, Sir ju/ice, leave t9 agree : 
The juſtice ſhall ſay, /Ybat will Sir R. give © and ſhall 
name one of the parties. "Then, when they are agreed 
of the ſum of money to be'given to the King, the juſtice 
ſhall ſay, Cry the peace , Then the ſearjeant ſhall ſay, [n/7- 
much as peace is licenſed thus unto you W. 8. and A. his wife, 
that here be, acknotol-dee the manor of B, with the appurte- 

do nances 
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ances, contained in the writ, to be the right of R. as that 


which he hath of their gift ; To have and to hold to him and 
to his heirs, of W. and A. and the heirs of A. as in de- 
meſnes, rents, ſeignories, courts, pleas, reliefs, eſcheats, mills, 
advowſons of churches, and all other franchiſes and free cuſ- 
toms to the aforeſaid manor appertaining, rendering yearly to 
N. and his heirs, chief lords of the fee, the ſervice due and 
accuſtomed for all ſervices. And the law will not ſuffer a 
final accord to be levied in the King's court without a 
writ original, and that at leaſt before four juſtices in the 


| bench, or in eyre, and not elſewhere, and in preſence of 


the parties, who muſt be of full age, of good memory, 
and out of priſon. «And if a married woman be one of 
the parties, then ſhe muſt be firſt examined by four of 
the ſaid juſtices; and if ſhe doth not aflent thereunto, 
the fine ſha]l not be levied. And the cauſe wherefore 
ſuch ſolemnity ought to be done is, becauſe a fine is ſo 
high a bar, of ſo great force, and of ſo ſtrong a nature 
in itſelf that it concludeth not only ſuch as be parties 
and privies thereto, and their heirs, but all other people 
of the world, being of full age, out of priſon, of good 
memory, and within the four ſeas, the day of the fine 
levied; if they make not their claim of their action 


Within a year and a day by the country. 
W 


The juſlice ſhall ſay, What will Sir R. give?] In the old 
editions of the ſtatutes it is printed, hat ſaith Sir R. ? 
which is not reconcileable with any meaning whatever. 
This groſs inaccuracy was corrected by. Mr. Cay, who 
altered it to J/ho will give? But on farther conſideratibn, 
it is ſubmitted to the reader's judgment, whether the 
above tranſlation, What w:/l Sir R. give? is not nearer 
to the true ſenſe, In the original French it is to be ob- 
ſerved, that the pronoun relative gue is uſed, Pe donera 
{inſtead of durra, as it is in all the editions, fee 2 1nff. 
$12.] Sir R.? but if we render it J/ho will give? it 


ſhould be the pronoun perſonal guz. There is another 


circumſtance in favour of this tranſlation, which is that 
the verb nomera, in grammatical order, refers to the juſ- 
tice who names the party, and not (as Lord Co#e ſuppo- 


| ſes) to the pleader or ſerjeant ; who muſt name him if 


the queſtion ſtands Z/þo? Beſide, that the queſtion hat 
will Sir Robert give? ſeems more natural to prece1? the 
next ſetion ; which ſuppoſes the ſum given to be agreed 
on, in conſequence of that queſtion: And 'it may be 
added, _ this is the queſtion now aſked on _—_— 
ledging a fine at bar. Ruff, Stat. vol. g. þ. 1. of Pref. 

7 jj the right of R.] There IS an —_ y eB Bet 
tion of this ſtatute in all the editions of the ſtatutes now 
extant; wherein the conuſors are made to acknowledge 
the manor of B. with the appurtenances, to be the right 
of cur Lordhe King, which he hath of their gift, &c. 
whereas it out to be that the conuſors acknowledge the 
manor, &c, to be the right of R. that is of Sir Robert, 
the conuſee. 7d. 1b. 

Without a writ original] If there be no original writ, 


yet the fine is ot vo;d, but voidable by writ of error, 2 | 
-  Infl. 513. 


Four juſtices] The number of juſtices here mentioned 
are not requiſite at this day; but there muſt be above 
the number of one. And therefore a fine levied before 
Thema Brian milite & ſaciis ſuis juſtictariis de communi banco 
was not good, 2 Inſt. 514, 515. 4 HH. 7. 24. enadts, 


That it foall be goed, though levied in C, B. before two juſ- 


tices only there. 

And not elſewhere] It was reſolved, that a fine may be 
levied of lands in ancient demeſne in the court of ancient de- 
meſne, notwithſtanding this ſtatute which ſays, that fines 
{hall be levied in C. B. & non alibi, For this ſtatute 
only takes away the validity of fines levied in borough courts, 
or other inferior courts, which was the' miſchief intended 
to be prevented by this ſtatute, and does not extend to 
courts of ancient demeſne; for it would be unreaſonable, 
that they ſhould be barred of levying fines in C. B. (as 
they may be by writ of diſceit, and not be able to levy 
fines in their courts of ancient demeſne. And it was/ 
reſolved, that ſuch fine levied in ancient demeſne makes 
a diſcontinuance, and has all the effets of a fine levied 
in C. B. except that it is no bar, which is only by force 


partakers, or that have any interelt in any aCtion, or 


_ general heads, (viz.) Privies in deed, and privies in law ; 


7.1 


of the ſtatute of 4 Z. 57. Lutw. 781. Hunt v, Burne 
and al”. 1 Salk. 340. | Hill. 1 Anne, B. R. S.C. 

And if” ſhe doth nat aſſent thereunto) But if the fine be 
received, and recorded, the feme, or her heirs, ſhall not 
be allowed to aver that ſhe was not examined, nor afſented. 
2 Inſt. 515. 

Such as be parties) 2 Inſt. 516. Parties are thoſe that 
are parties to the original. 

And privies] Firſt, this is to be underſtood of privies 
in bload ; not only of the heirs by the Common law, which 
are here named, but heirs by the cuſtom, here compre- 
hended under this word (privies) as Borough Engliſh, Ga- 
velkind, or the like, which claim as heirs by cuſtom, and 
is not intended of privies in eſtate, as joint=tenants, the 
donor and donee, leflor and leſſee, or the like. Alſo, 
this is to be underſtood of privies in ſucceſſion, as biſhops, 
abbuts and the like.——Privies ſignify thoſe that are 


thing with another, or any relation to another. Theſe 
are either privies in eſtate, as donor and donee, leſlor 
and leſſee, joint-tenants, &c. or privies in blood, as the 
heir to the anceſtor, or between coparceners ; for by 
privies in blood, privies in blood inheritable are to be 
underſtood ; privies in repreſentation, as executors to teſ- 
tators, adminiſtrators to inteſtates ; privies in tenure, as 
lord and tenant, &c. all which may be reduced to two 


privies only in eſtate are not to be underſtood here, 
but privies in eſtate and blood, and by repreſentation. 
Privies therefore, being heirs to the parties are bound 
or barred prefently for ever by a tne if they claim the 
ſame title, that their anceſtors had, that levied the fine, 
whether under impediments, or no; for though the iflue 
in tail is under impediments (as within age, under co- 
verture, non compos mentis, in priſon, or beyond ſea,) 
yet ſuch iſſue in tail is barred; for ſuch ifſue is out of 
the ſaving of the 4 H. 7. 24. Hood's Inſt. 244. 

The words parties and privies are to be underſtood as 
to a fee-ſimple, as the ſtatute 18 £4. 1, intended them, 
Fenk. 192. pl. 97. See 2 Jo. 241, &c, in Ld. Darby's 
caſe, acc. He that is privy in blood only, and not in eſtate 
alſo, is not within theſe ſtatutes, neither ſhall he be 
barred by the fine, 4s if lands be given to a man, and 
the heirs females of his body, and he hath a ſon and a 
daughter, and the ſon levies a fine, and dies' without iſſue, 
this is no bar to the daughter ; for though ſhe be heir 
to his blood, yet ſhe is not heir to the eſtate, nor hath 
ſhe need to make her conveyance to it by him ; but if 
the father had levied it, it would have been otherwiſe, 
3 vol. R. S. L. 215, 216. cites Trin. 21 Fac. C. B. 
Godfrey's caſe, By the words privies and ſtrangers in 
the ſtatute, if tenant in tail is party to the fine, and his 
iſſue claims per formam doni, yet he 1s privy ; for he can- 
not convey himſelf as heir to the tail, but as of the body of 
his father, which is privity. Br. Fines. pl. 109, So if 
land be given to huſbnnd and wife in ſpecial tail, the re- 
mainder to the right heirs of the huſband in fee, and he alone 
levies a fine with proclamations of it, by this the iflue in 
tail may be barred ; for he cannot otherwiſe convey him- 
ſelf to the tail and deſcent, than as heir of the body 
of the father and mother, 3 vol. R. S. L. 216. cites 
D. 3. 251. and Br. Kines 1cg. | 

But all other people of the world) In theſe words are in- 
cluded as well tenant for years, tenant by ſtatute mer- 
chant and ſtaple, copyholders and cuſtomary holders, as te- 
nants of freeho/d and inheritance, if they be out of poſ- 
ſeſſion or ſeijin at the time of the fine levied ; for a fine 
levied by a ſtranger cannot bar him, that is in poſleſ- 
fion, And albeit, the words of this law are very gene- 
ral, yet do they not abrogate the ſtatute of 7. 2. De 
donis conditionaiibus, 2 Inſt. 517.—it tenant in tail levies 
a fine; this fine bars the intail, and every other perſon 
who has right, if, he does not enter and claim within 
five years 2 the fine and proclamations ; ynleſs ſuch 
perſons be aided by ſome of the impediments mentioned 
in the ſtatute, By all the judges of England. Ferk. 
192, #!. 97. cites 19 HA. 8. 6. t 
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F: 1; N | 
Being of full age] By this a, if any firanger was 


within age, or in priſon, or non compos, or beyond the 
ſeas, at the time of the fine levied, he was totally, and for | 
ever excepted ; ſo that after his full age, coming out of pri- | 
, &c. he or his heirs need not make any claim. 2 Inſt. 
516, But this is altered by the 4 H. 7. 24. Ibid. in marg. | 
If they make not their claim] Though the words are, 
if they make not their claim, yet in ſome caſes the 
right of one, who might claim, and doth not, ſhall be pre- 


ferved. As if diſleifor be difleiſed, and the ſecond diſleiſor 


levy a fine; in this caſe, .if the firſt difſeiſor enter within 
the year, this ſhall preſerve the right of the diſleiſee, be- 
cauſe the firſt diſſeiſor, by his entry, avoided the whole 
eſtate given by the fine, and yet the diſleiice might have 
entered himſelf. 2</n/t. 518. 

27. Edw. 1. c. 1. (intitled, No exception to the fine that 
the demandant was ſeiſed. Fines ſhall be openly read.) /. 1. 
Foraſmuch- as fines levied in our court ought and do 
make an end of all matters, and therefore. are called 
fines, principally, where after waging of battai], or the | 
great afſiſe, in their caſes, ever they hold the laſt and 

nal place, Lek 

$:4. 2. And now by a certain time paſſed, as well in 
the time of, King Henry of famous memory, our , grand- 
father, as in our time, the parties of ſuch fines, and” 
their heirs, contrary to the laws of our realm of [ancient 
time uſed, were admitted to adnul and defeat ſuch fines, 
alleging that before the fine levied, and at the levying 
thereof, and ſince, the demandants, or plaintiffs, or their 
anceſtors, were always ſeized of the Jands contained in the 
fine, or of ſome parcel thereof, and fo fines, lawfully le- 
vied, were many times unjuſtly defeated and adnulled by 
jurors of the country falſly and maliciouſly procured, 

Se. 3. We therefore intending to provide a remedy in 
the premiſles in our parliament at HYeſiminſter, have or- 
dained that ſuch exceptions, anſwers. or inquiſitions of 
the country, ſhall from henceforth in no wiſe be admit- 
ted contrary to ſuch recognizances or fines. And. fur- 
ther, we will, that this ſtatute ſhall as well extend to 


fines heretofore levied, as to. them that ſhall be levied 


hereafter. 

The ſebief before this ſtatute was, that when the 
conuſance de droit, &c. was made to him that had never 
any thing before, and the conuſee granted, and rendered the 
ſame back again, at the ſame inflant to the conuzor for life, 
or in tail, with remainder over to one, who always was 


ſeiſed, and in poſſeſſion of the land; privies (by colour 
\ that there was n9 tranſmutation of poſſeſſion) were, againſt | 


law, permitted to avoid fines by the averment aforeſaid. 
2 Inſt. 254. Co. R. on Fines 15. 

0, where tenant in fee had accepted an eſtate by fine from 
him, and had nothing for life, or in tail, ſo that by the 
law the conuſee and his heirs are concluded, and eſtopped 
for ever to claim other eſtate; yet before the making of 
this ſtatute; the ſaid averment was received in avoidance of 
ſuch fines, and tor thoſe two cauſes, and in affirmance of 
-the ancient Commmon law of England, this ſtatute was 
made. (Co. on Fines 15. bÞ 

But it ſeems to me, ſays Lord Coke, that the firſt of 
the ſaid two errors, or miſpriſions of the law, permitted 
and ſuffered before this ſtatute was made, was very abſurd, 
and manjfeſtly contrary in itſelf ; for the heir of the 
conuſor endeavoured, by ſuch averment, to avoid the 
parricuiar eſtate re-taken by his anceſtor by the render ; 

ecauſe he, that rendered, had nothing, but, as I think, 
in endeavouring to gain the fee- ſimple, he loſes nat only the 
fee-ſimple, but allo the eſtate for life, or other particular 
eſtate, which alſo was rendered ; for though the render 
was void, as then minus juſte allowed, yet the fine 


ſur conuſance de droit come ceo, &c. was good, and then | 


the ſaid fine being good (for the imperfect or inſufficient 
render cannot impeach it) and the render being void, 
the recogniſee ſhall retain the land, and the keir of the 
recogniſor is utterly barred for ever z and therefore the 
words of this ſtatute are true, viz. that fuch averments 
were contra leges & conſuetudines regni noſtri antiquit. uſitat. 
and thoſe (as I think) were the caulcs of this ſtatute, Co, 
R. on Fines 15, 
Vor. II. 


Inſt. 524. ſays, that this happened in the ei 


of this realm, and that it was uſed by the mainten 


were continued until the making of this a&. 


. . . 


Arg. 3 Rep. 89. in the caſe of fines, 


the time of the fine and after, I myſelf was ſeiſed, 
ſo avoid the fine; for as [ ſaid before in this caſe, I 


c £ 


2 Inſt. 523. | 


Br. Fines in pl. 35. 


and Bamfield. 


fines ſhall be no bar hereafter. 


to make claim, and their claim avai 


miſchief which this 
192. pl. 97 


appears. Co. Lit. 262. a. 6. 


if they Horus not their right, ticle,. claim, or inter 


$444,..2. &n the time of King Henry] eight of mn 


ein 
. fucrehios fe As 
in the time of inſurrections and Civil wars by the grand ces 


| | | ance 0 
the grandees, that parties and privies might avoid" ne; Al 
ſuch averments, which 'avermehts in the reign of £4 .t 


And their heirs] This is to be underſtood of fuch bir, 
who claims thy inheritance of that anceſtor who bevied the fine. 


ough this ſtatute ſaith, that the parties ts the fines 
and their heirs. ſhall not have /averment. againſt fines 
levied, &c. viz. that they, or their anceſtor were ſciſed, 
&c, yet our books have adjudged that againſt a fine levied 
by my. father, I ſhall ſay, that before the fine, 'and at 


Al 
4.\ 
4 > 


by way of concluſion. Arg. 3 Rep. $9. in the caſe © 
fines. Theſe words lawfully levied, as to the external 
form of a fine, are to be taken as to a fine levied coran 
Edinundo Anderſon (viz. the' name of the Chief Juſtice) 
& ſociis ſuis, where all the Juſtices ought to be named, 
per Wyndbam J. and ſo it ſeemed to Periam and Ander- 
ſen. Mich. 29 & 30 Eliz, Le. 81. in the caſe of Zonch 


a þÞ 


b 


not heir. to my father; for Heres dicitur ab hereditate, 
and I do net claim this land by inheritance, Co. R. on 
Fines 15. this is not intended of an heir in blood only, but 
of the heir of the land of which the fine is levied, and 
not of the land which he has otherwiſe than as heir, See 


his ſtatute is intended of eſtates in fee-ſample only, 
where the heir claims only by the ſame ariceltor; but 
upon an eftate-tail, he claims by the gift, per Brooke, 


Lawfully levied) A fine may be ſaid to be lawfully Is- 
vied, though partes finis nihil habuerunt ; for lawfully les 
vied is, within the meaning of this a&,. the ſame as dul: 
levied, that is, in due form of law, and a fine may be 
ſaid to be levied in due form of law, though it be only 


bc 


34 Eqw. 3. c. 16. (Intitled, Nonclaim of fines ſhall 
hereafter be no bar) EnaQts, That the plea of nonclaim of 


Before this ſtatute ſtrangers Raving preſent right ought 
ed for all in remain- 

der, or reverſion, For all had but one year by the 
Common law after the fine levied, .and this miſchief 
was a great reaſon of making this ſtatute. Arg. Pl, C. 
The ſtatute 4 H. 7. only intended to remedy the 

atute 34 E, 3. 16. introduced. Fenk. 


This ſtatute ouſts nonclaim only to fines -levied, and 
extends not to a judgment in a writ of right at this day, 
and therefore the Common law in that caſe remains to 
this day, viz. that claim muſt be made within a year 
and a day after judgment... If a fine be levied without 
proclamations, or without ſo many as the law requires, 
| then this ſtatute extends to ſuch a fine, A feme covert 
had no privilege of nonclaim, as ſome have ſaid ; for the 
had a.huſband, that might make claim for her, Alſo, 
they in reverſion or rematnder expeCtant upon an eſtate of 
freehold were barred by the Common law, and yet. they 
could make no, claim; for it belonged to particular te- 
nants, and not to them; becauſe their entry was not law- 
ful, which was one of the principal cauſes of making this 
fiatute ; but theſe cafes of coverture, and of them. in 
remainder or reverſion are now holpen, and their rights 
and titles ſaved by ſtatute 4 H. 7. 24+ as by the ſaid a& 


Stat. 1. R, 3. c..7. (Intitled, //ho ſhall be boung by a 
fine levied before the juſiices of the Common Pleas : And 
proclamations made thereof) enaQts, That fines ſhall be 
proclaimed four times, four ſeveral terms, and at the affiſes, 
&c. And that a fine (o proclaimed ſhall conclude all per- 
ſons, both privy and ſtrangers (except women covert, other 
than ſuch women as are parties to the fine, perſons under 
age, in priſon, out of the realm, or not of ſound min 


iy 
by 


AE 


& F 1 N 
fad. A Bs j 
: Se. 4. The right of ſtrangers, which happens to come 
to them after the fine is ingroſled, is ſaved, ſo that they 


lawfully purſue their right or title within five years after 


it. comes to them : And here an action againſt the pernor 
of the profits is. maintainable. ; 
Se, 6. If the parties, to whom ſuch right or title 


comes, be covert, under age, in priſon, out of the land, 


or not of Tane memory, they or their heirs have time to 


purſue their right or title within five years after ſuch im- | 


perfeRions removed ; ſo alſo, have they in caſe they had 
right of title at the time of the fine livied, eds 
| 4 Hen. 7. cap. 24. (intitled, How often a fine levied in 


je Common Pleas ſhall be read and proclaimed, and who 


hen ſhall be bound thereby) enats, That after ingrofling of 


every fine, to be levied after the feaſt of Eaſter, that ſhall 
be in the year of our Lord 1490, in the King's court | 


afore his} juſtices of the common place, of any lands, te- 
nements,Sor any ather hereditaments, the ſame fine be 
openly and ſolemnly read and proclaimed in the ſame court 
the ſame term, and in three terms then next following the 


| ſame ingrofling, in the ſame court, at four ſeveral days 


in every term, and in the ſame time that it is ſo read and 
proclaimed, all pleas to ceaſe, ſee?. 1, 2. 
Se. 3. And the ſaid proclamations ſo had and made, 


the fine to be a final end, and conclude as well privies as | 


ſtrangers to. the ſame, except women covert, other than 
being parties to the ſaid fine, and every perſon then being 
within age of 21 years, in priſon, or out of the realm, or 


not of whole mind at the time of the ſaid fine levied, not. 


parties to ſuch fine. 


$:2. 4. And ſaving to every perſon or perſons, and to 


their heirs, other than the parties in the ſaid finie, fuch 
eldim and intereſt as they have to or in the faid lands, te- 
nements, or other hereditaments at the time-of ſuch fine 
ingroſſed ; ſo that they purſue their title, claim or intereſt 
by way of aRion, or lawful entry within five years next 
ter the ſaid proclamations had and made, | 
 Seft, 5. And alfo, ſaving to all perſons ſuch aQion, 
right, title, claim and 'intereft in or to 'the faid lands, 
tenements, or other hereditaments, as firſt ſhall grow, 
remain, or deſcend, or come to them, after the ſaid fine 
ingroſſed, and proclamation 'matle by force of any gift 
made in the tail, or by any other cauſe or matter, had 


and made before the ſaid, fine levied : So that they take | 


their action, or purſue their ſaid right or title, according 
to the law, within five years next after ſuch aCtion, right, 
claim, title or intereſt to them accrued, defcended, fallen 
or come. . 


, $e8. 6. And the ſaid perſons and their heirs may have 


their ſaid ations againſt the pernor of the profits of the 


ſaid lands and tenements, and other hereditaments, at the | 


time of the ſaid ation to be taken. ; | 
_ $28. 75. And if the ſame perſons at the time of ſuch 


ation, right and title accrued, deſcended, remained, or | 
come unto them, be covert de baron, or within age, in 
priſon, or out of this land, or not of whole mind, then | 
it is ordained by the ſaid authority, that their action, 


right and title, to be reſerved and faved to them and to 


| ; ko 
their heirs, unto the time they come and be at their ful] 


age of 21 years, out of priſon, within this land, uncovert, 
and of whole mind, ſo that they, or their heirs, take their 


faid ations, or their lawful entry, according to their right | 


and title, 'within v5 years 'next after that they come and 


be at their full age, out of priſon, within this land, | 
uncovert, and of whole mind, and the fame aCtions pur- | 


ſue, or other lawful entry take according to law. 


aforeſaid, that all ſuch perſons as be covert de baron, not 
party to the fine, and eyery perſon being within age of 
21 years, in priſon, or out of the land, or not of whole 
mind at the time of the ſaid fine levied and ingroffed, and 
by this' ſaid aft afore excepted, having any right or title, 
5r Eauſe of aQion, to any of the ſaid land, and other here- 
> ara that they or their heirs, inheritable 'to the 
ſame, take"their ations, or Jaful 'entry, according to 


” 


ee end | | 
wy of ition, or lawfol entry, within five years | 
the proclamation ſo made and certified as afore- 


____ 


—— 


* 


| 
| 
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their right and title within five years next after they come 
and be of the 


within this land, and of whole mind, and the ſame actions 


fue, or their lawful entry take and purſue according to 


the law. 


Sect, 9. And if they do not take their ations and en= 
treaties as is aforeſaid, that they and every of them and their 
heirs, and the heirs of every of them be concluded by the 
faid fines for ever, in like form as they be that be privies 
or parties to the ſaid fines, he 

Set7, 10. Saving to every perſon or perfots, not party 
nor privy to the ſaid fine, their exception to void the 
ſame fine, by that, that thoſe which were parties to the 


| fine, -nor any of them, nor no perſon or perſons to their 


uſe, nor to the uſe of any of them, had nothing in the 
lands and tenements compriſed in the ſaid fine, at the 
time of the ſaid fine levied. 

Set. 11, And it is ordained by the ſaid authority, that 
every fine, that hereafter ſhall be levied, in any of thi: 


King's courts, of any manors, lands, tenements, and 


other poſleſſions, after the manner, uſe and form, that 
fines have been levied afore the making of this a&t, be of 
like force, effe&t and authority, as Roc ſo levied, be 
or were afore the making of this aQ, this a, or any 
Other act in this ſaid parliament made, or to be made 


| nothwithſtanding. 


Sect. 12. And every perſon ſhall be at liberty to levy 
any fine hereafter, at his pleaſure, whether he will after 
the form contained and ordained in and by this a&, or 


| after the manner and form aforetime uſed. 


This is an original, and not an explanatory ſtatute, 
per Hobart Ch. J. Winch 123.—It is Taid in the pre- 


| amble of this act, that fines ought to be of the greateſt 
Nirength to-avoid ſirifes and debates, &c. and therefore this 


ſtatute does not extend to any fines levied by covin. See 
3 Rep. 77- b, PFermer's caſe. 

This ſtatute extends only to fines, and not to nonclaim 
on a judgment in a writ of right. Co. Lit. 262, 

So it extends not to land in ancient demefre ; 'for the 
lord may avoid ſuch fine by writ of deceit, Pl, 'C. 
330. 6. | 


And it does not extend to Lancaſter, Arg. 1 Roll, R. 


30 5: Holland. v. Lee. | 

he Lord Keeper's opinion was, that howſoever #7. 7. 
was, at the making thereof, as to barring, or not barring 
an eſtate-tail, yet when 32 H. 8. comes, and declares 


upon 4. FH. 5. Now all fines are ue to bar-eftates-tail. 


Skin. 97. Hill, 35 Car. 2. in the Earl of Derby's cafe. 
This ſtatute enures -and operates by way of bar to the 
right, which anſwers Saul and Clerk's caſe. Fo. 210, 


| 211. Salk, 422, Hill. 1 Ann, B, R. in the caſe of Hunt 


v. Burne. 
Sed, 1,2. In three terms then next following] Tf one 'of 


the terms limited by this ſtatute be adjourned, (becaufe 


the ſtatute fays, then next enſuing) all the proclamations 
before are void, till the ſtatute x Mar. 7. Raftal, Fines, 
12. becauſe the time limited by the a&t ought to be pur= 
ſued, and once attached in part ought to be continued. 
Pl. C. 371. b. | | | 

Sect. 3. To be a final end] By theſe words it binds 
eſtates-tail ; per Pemberton Ch. j. Shin. 95. Hil. 35 
Car. 2, B. R. in Earl of Derby's caſe. 

Per all the judges but three, The iſſue of tenant in 


tail was barred by a fine levied by his anceſtor, by virtue 


of the ſtatute 4 . 7. before the ſtatute of 32 4. $. 
-Hlill. 31 & 32 Car. 2. in Scacc. Raym. 359. Murray 'v. 
Eyton & ab. 

The fines levied according to this ſtatute are, ab-mitia, 


| as ſtrong againſt entails, as 32 H.'8. Heb. 332. Macwil- 
Sea. 8. And alſo, it is ordained by the 'authority 


-ham's cale. ' And therefore if a woman be tenant in tail, 
baving 1/ſue a ſon and a daughter, and the ſon (being the 


Arſt iflue of the entail) /evies a fine, living the mother, antl © 


dies, and ſhe ſurvives him, this ſhall not bar the daughter, 
to whom the land entailed deſcends immediately from the 
mother ; adjudged by three judges ayainſt one. #6, 
332. Mich. 19 Fac. Ma:kwilliam's caſe, But in caſe 
ol collateral 1/fues 1t 1s otherwiſe, U[2rd. 333, 8. C. Fo. 
. - oy Ng OT 

- Tenant 


age of 21 'years,- out of priſon, uncovert, 


>. 


is he 9 25 a. Sts No mg 
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Tenant in tail, having ifſue, levies a fine, and dies 
before all the proclamations are made, and afterwards (t 
ilue being beyond ſea) the. proclamations are all made, 
2nd then the iſſue claims z and it was reſolved by all the 


judges, that though a right deſcended to the fue, becauſe 


the father died before all the proclamations, and a fine 
without proclamations, or proclamations without a- fine, 
will not bar the iſſue in tail, and though there was no fine 
with proclamations levied after the. death of the father, 
et, as he claims as heir by force of the eftate-tail, he is 
| ar by the words of the ſtatute. 3 Rep. 84. Paſch. 
44 Eliz, the caſe of fines. k j6 46 
Neither this ſtatute, nor 18 Ed. 1. of fines, ſays, 
in expreſs words, that fines with proclamations ſhall bar 
the entail; theſe ſtatutes only ſay, that fines with pro- 
clamations ſhall be bars to all parties and privies, and 10 


ſtrangers, if the ſtranger doth not bring his aCtion, or 


make his claim within five years after ſuch fines levied 
with proclamations ; and the true intention of the 4 H. 7. 
was to take away the ſtatute of Nonclaim, enadted the 
34 Ed. 3. cap. 16. and not to bar the eftate-tail any 
more than 18 £4. 1, had done ; as appears by the ſtatute 
of 32 H. 8. 36. which ordains fines levied, ut ſup, & 
nonclaim ut ſup. to bar the tail. TFenk. 87. pl. 68. 

As the ſaving is general to all perſons and their heirs, 
notwithſtanding nonage, inſanity, &c. 1o is the condi- 
tion general, to all heirs whatſoever they are, the words 
being, /o that they purſue their title, claim, &c. within ve 
years after proclamations ;, for otherwiſe the ſaving ſhall 
be for all heirs, and the (/o) ſhall be of all heirs 
within age, and then the (/o) is not fo Jarge as the 
ſaving; and ſo the heir within age is bound to the con- 
dition of the firſt ſaving, as well as he is faved-in the 


Tame. . Pl. C. 371. 8. 


Heir in tail and Heir in fo are all one by this ftatute, 

3 Le. 227. pl. 304. Anon. 14. 31 El.C. B. 
Tenant in tail levies a fine with proclamations, and 

the five years paſs in his life-time, and he dies; and per 


Kane. 3- Þ!. 3. cited 3 2s Be 87. in the caſe of fines, 
S. P. Br. Tail, Dones, &c. pl. 2. cites 19 H. 8, 6. that 
by the beft opinion the'ifſue ſhall be bound by the ſtatute 


of 4 H. 7. £<. 24. Broak ſays, and ſo ſee that this ſtatute, | 
and the new ſtature of 32 H. 8. 36. are of -one and the 

ſame-effeQ, except that the one is an explanation of the other, | 
and by the one and the other, previes ſhall be bound imme- | 
diately after proclamations which may be finiſhed in four | 
terms, guod nota ; and the five years is for ſtrangers. | 


See. 4. Tother Heirs] Hobart Ch. J. ſaid, that it was | 
adjudged in the caſe of Godfrey v. Wade, that the fine of 
the youngeſt ſon may not bar the eldeſt; and yet, within 
the words, the eldeſt 7s hetr to him ; but he ſaid, that this 
word (heir) ſhall be expounded as (hts heir), 'and that fo 


they uſe to expound this ſtatute which binds parties and | 
privies, and that in ſuch caſe the eldeſt 15 not privy to the 
eft; for he claims before hm. Winch 195. #lll, 
.22 Fac, C. B. in the caſe of Hilliard v. Sanders, 2 Roll. | 
.R. 500, 5o1. | 


v 


Such right, claim, and intereſt, &c.] It was reſolved, 


- that theſe words extend to the intereſt of a /eſſee for years, 


tenant by. tatute-merchant, ſtatute-ſtaple, -elegit, guardian 
by chivalry, executors having lands till debts and' legactes 
paid, and every other ſuch intereſt. Paſch. 20 Fac. C. B. 
:5 Rep. 124. Saffyn's caſe, cites Pl. C. 374. a. 

Copyheld lands are within the words and meaning of 
this att. Paſch. 10 Fac. 9 Rep. 105. Poager's caſe. 
- A fine with proclamations and five years bars all cor- 


Forations, which have abſolute e/tates in their own right, 


and their ſucceſſors, for ever, (by equity of this ſtatute, 
tho? it fpeaks only of men and their heirs) -as.mayoriand_ 


.commonalty, Dean and chapter, &c. but 'tis otherwiſe of 
corporations which have not abſolute eſtates, without others, 
.as Biſhop, Dean, Parſon, &c. but themſelves ſhall be. 
barred by nonciaim by five years, and every ſucceſſor ſhall 
have a new five years. Pl, C. 538. Trin. 20. Eliz. 


= v. Howell. | 
0 an officer having land pertaining ito his office, as a 


; parker, &c, ſhall be\ barred by a fine levied by his diſ- 


—_— 


— 


Ave Judges againſt three, his iſſue ſhall be barred by ol 
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\ſeifor aid Hve years paſſed ; but tot his ſuceeſſor, unleſs 


five years /paſs'in his time. 7b:d. 


Tt was reſolved, 'that this a& hall bar a wortian of 
| her \dower by a fine [levied 'by her 'huſdand/with' procla- 
' mations, 'if ſhe does not bring her writ of dower _ 


five yrars after the death of her huſband, 13 Rep. 20. 

Canc. cites wm 4 H. 8. Rot. 344. C. B, 5: El-D. 224; 
arr 373- 6. Roll. R. 306. arg. cites-t 5 El. D. Grave's 
caſo; 5 1/1110 1154 | re tf S407 O98 


If the \ffve years communce in the fe of the je of 


the heir, ' tho* within age, muſt claim within thoſe five 
years, - or -he "ſhall be barred ; adjudged, Trin. 2 Eliz: 
Pl. C. 356. Stowell v. Zouch, RNA 
A. leſſee for life, remainder in fee to B, A. levies a 
fine, B. ſhall 'have five years for the title, and the for- 
feiture, and after the death of A. he ſhall have other five 
years for the title to him accrued by the death, and deter- 
mination of the eſtate of 4.  D. 3. þ. marg. pl. 5. cites 
32 El. Davies's caſe, - © | 7,05 
Tenant for 99 Years, if he lives fo long, levies a fine, and 
dies ; and it was refolyed per cur. that he in reverſion 
ſhall have five years after the death of the tenant to avoid 
the fine ; and per Hale Ch. J. There can be no difference 
between a fine levied by tenant for life and fo years, the 
reaſon. being the ſame in beth caſes; -and ſaid that Lord 
Coke's opinion, 9 Rep. Podger's caſe, was made to be a 
ueſtion. -"Trin. 24 Car: 2. B. R. 2 Lev. 55. Whaley v. 
ankard, Raym. 219. S. C. acc. 2'Vent. 241. S.C. 
3 Keb. 30. S. C. 2 Vent. 334. in the caſe of Dighton v. 
Greenuill, Fentris J. in his argument, cites both the 
caſe of Podger, and this cafe of Whaley v. Tankard, and 
fays, that tho'-he admits this cafe to be pood Jaw, yet he 
obſerves that it is a reſolution carried'beyond the wwords of 
the ſtatute ; forthe tight is not purſyed within'five years 
after it firſt came, and fays, it'is only a conſtruction by 
equity, and'that heſhould not have gone fo fat, if nat 


| led by authority. 


$:8. 7. And if the ſame perſon] But if aftranger to the 
Pra bare m1 ox or ndt'pood ey, wh 
impriſoned in the third year 'after | omarmpye made, 
and /o continues till the' five years -ure expired, and after 
he recovers his memory, or ts out of 'priſon, he ſhall not 
be barred; for laches cannot be affigned in ſuch caſe. 
But if jn-the third-year the ſtranger to the fine goes 2ryagd 
ſea, or takes baron, and ſo continues till the five years ate 
paſt, they ſhall be bound ;; for theſe are voluntary 'atts, 
which the other are not ; per-Brown and Sanders T. Pl. 
. $66.-9. in the caſe of Stowell v. Zouch. i hg 
ho' the 1/ſue in tail be beyond ſea, yet iniaſmuch' as he 
is privy and out of the ſavings of the 4 H. 7. he is bound 
notwithſtanding. As if the flue io tail be within age, gr 
under coverture, or non compos, 'or 'in priſon; reſolved 'by 
all the juſtices, 3 Rep. 91. the #fth reſolution in the 
caſe of fines. And the Reporter infers,: that iFinfpey, ; 
coverture, non ſane memorie, -or impriforment of the 
heir in tail, ſhould give him {power, 'in ſuch caſe to 
avoid the fine, no man could be affured of the land con- 
veyed to him by any fine, and denies what is faid b 
the counſel. Pl. C. 430. in Smith atd Stapliton's cafe. 
3 Rep. 91. 6. Paſch. 44 Eliz. in the caſe of fines, | | 
But if the diſjeiſee dies, the feme enfient with a ſon , and 
the. diſſerſor levies a fine, and after the ſon 75 born, now 
he: is not excepted by the letter of the at; for the at 
excepts no infant, but ſuch who'at the-time of the fine 
levied was within the age of 21 years; and none'is within 
the age of 2x years, 'but only ſuch who is in rerum na- 
tura, and the fon in this caſe was not born, nor interum 
natura atſuch time, -nor could he fay, that he was within 
the age of 21 years at the time of the fine levied; for this 
age'is:accounted from the time of his 'birth ; and he was 


not 'born at this time,' and fo he is out of the letter, but 


yet 18 within the intent, and ſhall be aided by the excepe_ 
tion. Pl, C. 366. a. 366. b. Sterell v. Lord Zouch. 

A. tenant for life, remainder in tail to B. B. bein 
beyond ſea, and leaving a ſon within age in England, P; 


| levies a fine 3 B. never returned, but died, immediately 


after the fine, abroad ; and it was agreed by the whole 
court, that the ſon was not barred; fortho' e condition 
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of the ſaving is, that the party purſue his right within 
ve years after his return, and this condition wag never. 

performed, becauſe he never returned, yet there wag no 
default in him to exclude him fromthe ſaving, and then 
the ſon is aided by-the other ſaving which relates; to in- 
fants, Trin. 32 Eliz, Sav. 128. Sir Robert Cotton's caſe, 
Le. 211.8. C. And. 264. pA | 

Se. 8. Having any right, or title, or cauſe of attion] 
So that a fine with proclamations binds ſuch only as have 
title to the land, and binds not ſuch as have rent, common, 
fevers, way, or the like, out of the land, ſo that they 

all not be concluded of their rent, common, eſtovers, 
way, or the like, tho* they claim not within the five 
years. For the ſtatute ſpeaks only of binding the lands, 
and ſays nothing of the porfit apprender out of the land. 
Br. Fines, pl. 123. | 

Sz of an authority to ſell land, he who has ſuch au- 
thority, may ſell after the five years after proclamations ; 
for he has no intereſt in the land, but has power only to 
ſell it. Br. Fines. pl. 123. Y 

Se. g. Concluded by the ſaid fines for ever] If tenant 
in tail levy a fine, the i/ue in tail is privy and therefore 
barred of averring quod partes 7 nhil habuerunt z ad- 
judged, per tot. cur. Le. 85.. Mich. 29 & 30 Eliz. C. B. 
Zouch v. Bamfield, cited 3 Rep. 88. in the caſe of fines, 
Ao. 250. S. C. Iflue in tail is privy; becauſe if the 
fine be erroneous, he may have a writ of error, which he 


could not have, if he was not privy. And. 171.9. C. 
arg. cites 19 H. 8, 6. | 

Stat. 31 Eliz. c. 2. Enats, That all fines with pro- 
clamations to be levied in the Common-Pleas, ſhall be 
proclaimed four times only, viz, one in the term in 
which it is ingroſſed, and one in every of the three 
terms holden next after the ſame ingroſling; and every 
fine ſo proclaimed: ſhall be of force, as -if the ſame had 
been ſixteen times proclaimed according to the ſtatute 
heretofore made. 

If the conuſee dies, the heir has eleCtion to have the 
fine with proclamations, as well as the anceſtor. For 
*tis for his benefit, and the ſtatute does not. reſtrain it. 
And the reaſon of 8 Eliz. 254: why the proclamations 
there were ſtayed after the conuſee's death, was, becaufe 
a formedon was depending, and that was only in the diſ- 
cretion of the court. Cro. G. 693. Mich. 41 & 42 Eliz. 
B. R. Wakefield v. Hedgeſon. 

The proclamations do not make the eſtate, but enure 
to them made by the fine, and the bar according to the 
eſtate; which paſſed before by the fine. Poph. 63. in 
caſe of Harry v. Farcy. | 
' The proclamations ſerve only to diſiinguiſh, that it is a 
fine according to the flatute 4 H 7. for though the iſſue 


hearing notice by the proclamations brings his formedon 


accordingly, yet it ſhall not avail him. 3 Rep. 91. Paſch. 
44 Eliz. in caſe of fines. | 


Where a fine, and five years paſt, are urged to bar a 
right, &c. by non-claim within the ſtatutes, he muſt 


ſhew the proclamations under ſeal ; and the chirographer's 


mentioning that *tis a fine with proclamations, as is uſual, 


will not ſerve, Clayt.. 51.13 Car. Allen's caſe. | 
A fine with proclamations when given in: evidence, 
ought to have the proclamations indorſed on it; and *tis 
not enough to ſay that it is ſecundum farmam flatuti. Held 
on a trial, per Scroggs Ch. J. 2 Show. 126, pl. 105. 
Trin. 32 Car. 2. B. R. Anon. | | 
32 Hl, K. cap. 3b. ] 

flatute of fines) ſett. 1. EnaQts, That all fines levied be- 
fore the juſtice (viz, of the Common place) with pro- 
_ clamations, according to the ſtatute, (viz. 4 A. 7. c. 23.) 
- by. perſons of full age, of lands before the fine levied in 
any wile intailed to the perſons levying the firde; or toany 
anceſtor of the ſame perſon, ſhall be, after the fine le- 
' vied, ingroſſed, and proclamations made, a bar againſt 
| the perſons and their heirs claiming the ſaid lands, by 
| force of ſuch intail, and againſt all other perſons claim- 
img the ſame to their uſe, or to the uſe of any heir of 
' the bodies of them. epi | 
_ Sea, 2. Provided, that this a&t ſhall not bar any per- 
_ ſons, by reaſon of any: fine levied by any woman after the 
+ death of her huſband, contrary to the ſtatute 11 H, 7. 


* 


tinuance. 


Tenant in tail, remainder to the King, levied a fine, had 


Intitled, For the expoſition of the | ilſue, and died ; and it was adjudged, that the iſſue was 


F-.1'N 


cap. 20. of lands of the inheritance or purchaſe of the 
huſband, or his anceſtors, aſſigned to any ſuch woman 
in dower, for term of life, or in tail. 

Ser. 3: Provided alſo, that this a& do not extend to 
any fine levied of lands, the owners whereof, by any ex- 
preſs words in any act of parliament made fince the 4 
H. 7. are reſtrained from making any alienations. ; 

See?. 4. Provided that this a& ſhall not extend to any 
fine to be levied by any perſon of any lands, before the 
levying of the ſame fine, given to the perſons fo levying 
the ſame, or to their anceſtors, in Gil, by letters patent, 
or by aQs of parliament, the reverſion_whereof, at the 
time of the fines levied, being in our Soveren Lord, 
his heirs or ſucceſſors. | 

"This ſtatute z5 not properly a ſtatute, nor do fines re- 
ceive any ſtrength or virtue by it; but it is only a con- 
ſtruftion of 4 H. 75. and whereas this ſtatute conſtrues 4 /. 
7. to extend to fines levied by tenant in tail, the eſtate- 
tail ſhall be adjudged in law, to be bound by 4 ZH. 7. 
and not by this ſtatute, which is rather a judgment up-' 
on 4 H. 6 than any new ſtatute. Per. Periam J. Le. 
76. Mich. 29 & 3o Eliz. C. B. in the caſe of Zouch v, 
Bamfield. | | 


Sedt. 1. By perſons of full age before the fine levied] I, 
deviſed lands to / when he ſhould come to the age of 25 


years; 7. after 2.1, and before 25 years, levies a fine with 
proclamations, and then attains to the age of 25 years, 
and had iſſue M4. and died ; and the queſtion was; 
Whether, the ' eſtate-tail in futuro, and contingency, at. 
the time of the fine levied, was barred or not; and it 


« 


| was reſolved that it was, and yet the conuſor had but a 


mere Faſrbility, to have the eſtate, at the time of the fine 
levied, and though he was not ſeiſed by force of the tail, 
at that time, yet by force of the words (before the fine 
levied in any wiſe intailed) an eſtate-tail in futuro is com- 
prehended; but no judgment was entered. Per JWar- 
berton J. 10 Rep. 50, in Lampet's caſe, Cites Hill. 29 
El. Rot. $24. Grant's caſe, ym. 150. S. C. cited. 
Poſſeſſion in the conuſor is not requiſite to the fine's being 
a bar of an eftate-tail, By the words of the ſtatute a 
fine doth bar the intail in many caſes, where the conuſor 
cannot give the land, becauſe he has it not. Per Hobart 
Ch. J. Hob. 258. Mich. 16 Fac. in the caſe of Dun- 
combe v. Wing field. Es; | 

Tenant in tail diſcontinues and diſſeiſer the diſcontinuee, 
and levies a fine, with proclamations to A. ſur conuſance 
de droit come ceo, &c. and takes back an eſtate in fee by 


| render, in the ſame fine. The diſcontinuee, before all the 


proclamations are made, claims, and after the proclamations 
paſs, and within a year after he claims; and after, te- 
nant in tail dies ſeiſed; and by all the juſtices of C. B, 
the heir 15 not remitted to the ſaid lands ; and this was 
by virtue of this ſtatute, which bars tenant in tail, and 
his heirs by the ſaid fine. Kelw. 210. b. pl. 17. Trin, 
4 Eliz. Anon”. 
A. before this ſtatute gave lands in tail, remainder to the 
King in fee ; tenant in tail had iſſue three daughters; one 
of the daughters in Ducen Elizabeth's Time, levies a fine 
of ber part with proclamations, and they are had during 
her life, and ſhe dies without iſſue ; and it was adjudged 
that this fine by force of this ſtatute barred the davgh- 
ters, and their heirs, and yet it did not make any diſcon= 
Mich. 15 & 16 Eliz. Bendl. 223. pl. 254. 


barred, and yet the remainder which was in the King, 


. was not diſcontinued ; for by that fine, an eſtate in fee- 


ſimple, determinable upon the eſtate-tail, paſſed unto the 
.conuſee, 


: Darcy. 


Mich, 16. Eliz. C. B. 3 Le. 57. Jackſon v. 
The ſtatute 34 4. 8. 20. has a proviſe gene- 
cally, that no a& done by tenant in tai] ſhall prejudice 
the iflue; but this ſhall be intended where thee King is 
donor, and not otherwiſe, as appears by the preamble of 
that ſtatute; and therefore the general words in that a& 
reſtrain the general law, made by 32 H. 8. and this ſta- | 
tute ſays nothing of rever/ions, but only of remainders. 
Me. 115. S. C. and 46. pl. 118. 8, P. and ſeems ro be 
8. C. | £2.24 14H] 


v» The 


a 
PEEL RITA 
I Mg . 
- 4 o ».. $1 = 


_ 


\ Vor. 11. | | . 


MH. 7. to bar eſtates-tail. 
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it was reſolved by all the judges of C. B. that this 
ſtatute extends to fines levied by concluſion, and ſhall bind 
the eſtate-tail, though partes finis nibil habuerunt<' '7 Rep. 
go. in the caſe of fines, cites Paſch, .28 El: Ret. 13. 
Zouch v. Bamfield. Le. $4. 8. C. 

Tenant in tail to him and his heirs male, the rever/ron 
being in the King, ſuffers a common recovery, or levies 
a fine, and by the opinion of the judges, the heir is bar- 
ed, though it be no diſcontinuance of the tail, nor againit 
the King, of the reverſion; and Engliefield ſaid, that he 
had known this cafe, and the caſe was held by good ad- 
vice to be a bar ; but Shelley doubted. D. 32. a. pl. 1. 
It was reſolvedy that if tenant in tail, of the gift of the 
King, levies a fine, and ſuffers a recovery of the eſtate-tail 
*tis no bar; for 34 #. 8. ſaves it ; but otherwiſe if the 
King for money grants in tail z per Coventry, Hide and 
Richardſon. Jbid. in marg. cites Hill, 5 Car. in Canc. 
E, of Nottingham v. Ld. Munſon. | 

Paſch. 28 H. 8. Fine levied by tenant in tail, the re- 
werſien in the crown, bound the iſſue by 4 H. 7. and the 
32. H. 8. provides, that the ſame ftatute ſhall not extend 
to fines levied by tenant in tail, the reverſion in the 
crown ; but that the ſame ſhall be of like force, as they 
ſhould have been, if that act had not been made, which 
amended not their caſe, Whereupon in Stefford's caſe, 
the judpes deviſed to help that ſlip, by a very oblique 
and indire& ſtrain, upon the ſtatute of 34 H. 8. 20. 
whereby it was provided, that no common recovery, 1n 


' that caſe ſhould bind the iſſue, but that he might enter 
after the death of tenant in tail; the ſaid recovery, or. 


any thing done or ſuffered by or againſt ſuch-tenant in. 
rail, to the contrary notwithſtanding. 8 Rep. 78. Staf- 
ford's caſe and Notely's caſe. Per Hobart, Hob. 332, 
333. Mich. 19 Fac. in Mackwilliam's caſe. Sav. 105. 

| A point intended for a ſpecial verdict was, whether a 


\non-claim for five years after the fine ſhould bar the iſſue 
- that omitted to claim, ſo as to bind him for his lite, tho' 


it would be no bar to his iſſue. But the jury found a 
claim by him, and ſo the point came not in queſtion. 
See Sid. 166. Lloyd v. Pollard, and 1 Keb. 620. 8, C. 
and cites Gro. E. 595. where 'tis the opinon of ſome 
of the judges, that ſuch fine fo levied by diſleiſor, &c. 
ſhall bar the tail, and that it is ca/us omi/ſus out of the 
ſtatute, and according to it this caſe is cited in 1 1nff. 
373- a. but ſeems that 'tis not law ; and ſo held Zewins 
in the caſe of the E. of Derby, in the Exchequer-cham- 
ber. Sid. 166. Mich, 15 Car. 2. B. R. in caſe of 
Lloyd v. Pollard. 

A. a woman, tenant for life, remainder to B. in tail. 
A. married, and then ſhe and her huſband levied a fine to 
B. the remainder-man, and took back, by render, @ rent- 


charge; A. and B. died, and the iſſue in tail enters, and 


by the opinion of the judges, the grant and -render by 
the ſaid fine is out of the ſtatute, and ſhall bind the iſſue 


in tail, But the parties agreed. Kelw. 210. Parker v. 


Paynet, The Lord Keeper's opinion was, that howſo- 
ever 4 H, 7. was, at the making thereof, as to barring, 
or not barring an eſtate- tail; yet when 32 H. 7. comes, 
and declares upon 4 H.-7. now all fines are good from 4. 
| Skin. 92. Hill. 35 Caf. 2. B. 
R. in the Earl of Derby's caſe, 

Sea, 4. In the tail, by letters great] In two caſes this 
AKatute ſeems. to weaken the ſtatute of 4 A. 7. in the 
cafe of fine by tenant in tail, by a& of parliament, and 
tenant with reverſion in the crown. Per Hobart Ch. }. 
Hob, 332. Mich. 19 Fac. in Mackwilliam's caſe, 

A, deviſed land to his wife for life, remainder to his 
ſon in tail, when he ſhould attain to his age of twenty- 


five years z and before that time he levied a fine, this bar-y 


red his iſſue, though he had nothing in remainder, as 
it was allowed he could not have till that age z for tho' he 
was not aQtua!ly tenant in tail when he levied the fine, but 
the veſting of the eſtate depending on the contingency of 
his coming to that age, yet the iſſue being obliged to 
make out his title through his, muſt be barred as a privy 
within the words of the 4 Z. 7. and the conuſor was a 
perſon to whom the land was intailed, and.ſo plainly 


within the words of the 32 4, 8, Cre. | Bliz, 611. 
Cro. Car. 435. | | ab 


tjto r ga his heirs, and then levies a fine to him ; 
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Tf tenant in tail levies a fine, and dies befote the pro- 
clamations are paſt, though a right really deſcends to the 
iſfue, becauſe the fine is no bar till the proclamations are 


paſt, yet after the proclamations the intail is barred; for 


the proclamations diſtinguiſh the fines which bar the in- 
tail from thoſe at Common law, which only diſcontinue 
it ; and by the expreſs words of 32 H. 8. all fines levied 
with proclamations of any lands intailed to the mo ſo 
levying the ſame, or to any of his anceſtors, ſhall im- 
mediately after theproclamation made be adjudged a ſuſh- 
cient bar againſt the ſaid perſon and his heirs, claiming 
only by force of the ſaid intail. '3 Co. 86. Plow. 430, 
437. 2 And. 177. Moor 628. | 

Hence it was adjudged, that where A. was tenant for 
life, remainder to B. in tail, and B. levied a fine, and 
died before all the proclamations were paſt; his iſſue be- 
ing out of the realm ; that after the proclamations were 
paſt, though the iſſue, immediately upon his return in- 
to the Kingdom, made his claim to the remainder, yet it 
availed him nothing, but the fine was a final bar to him. 
3 Co. 87. caſe of fines. 

So it is if there be grandfather, father and ſon ; and 
the grandfather being tenant in tail, enfeoffs the father, 
and aftrwards diſleiſes him, and then levies a fine with 
proclamations to F. $. but before the proclamations were 
all paſt the father entered, and after they were all paſt the 
conuſee entered, and then the grandfather and father die, 
and the ſon brings his formedon ; the conuſee pleaded the 
fine with proclamations, and the demandant thereupon 
the entry of his father, but could recover nothing ; be- 
cauſe after the proclamations paſt, the fine was a good 
bar to the intail, which was made to the grandfather 
who levied the fine. Cro. Eliz. 589. | | 

And the law is the ſame in caſe of aQions brought as 
of an entry made to preſerve the intail; for if tenant in 
tail Jevies a fine, and dies before all the proclamations are 
paſt, and the iſſue in tail brings a formedon, the conuſee 
"may plead the fine with proclamations, theugh they were 
made pending the writ. 3Co. go. Plow. 435. 

And this has been carried fo far, that though a parti- 
cular tenant, who is a ſtranger to the tenant in tail, 
ſhould enter before the proclamations were paſt, to pre- 
ſerve his own right, yet the. intail is barred ;z; as if A. te- 
nant for life, remainder. to B. in tail ; 'remainder to C. 
in fee, and B. difſeiſes A, and levies a fine, but before 
the proclamations are paſt, the tenant for life enters, and 
avoids the fine as to himſelf and C, though'in this caſe, 
neither the eſtate of 4. nor C. are affeed by the fine, 
yet after the proclamations made, the intail is barred 
from the* proclamations made, nor can any a& of the 
iſlue preſerve it. Cro. Eliz. 610. Poph. 65, 66. 

'-As tenant in tail may convey his whole eſtate by the 
fine, ſo may he carve any leſſer eſtate out of-it, which 
ſhall likewiſe bind the iſſue after his death ; as if there be 
A. tenant for life, remainder to B. in tail, and B, agrees 
to make a leaſe for years to F. S. upon writ of covenant 
brought by B. againſt F. S. he-may levy a fine come ceo, 
Sc, to B. and B. may render them to F. 8. for the 
term agreed on, with reſervation of a rent; and this 
leaſe ſhall continue in force againſt the iſſue, becauſe when 
F. 8. conveys by the fine, though he really has no right, 
the tenant in tail and his iſſue are eſtopped to ſay other- 
wiſe than that he took a fee-ſimple; and conſequently it 
appearing by the fine that he was tenant in fee-ſimple, he 
has thence a -power fo make a leaſe to bind his iſſue. 
Plaw. 430. Bro. tit. Fines 106. 

But if there be tenant for life, the remainder in tail, 
and the tenant for life levies a fine come ceo, &c, to the 
tenant in tail, who.grants and renders a rent-charge out 
of the landito the conuſor, this fine ſhall not bind the 
iſſue, becauſe the rent was newly created by tenant in 
tail, and. not intailed to him, or any of his anceſtors ; 


and the intatl of the land continuing, no incumbrance 
' of the donee can affect the Jand no longer than his 
 life- ' x And. 6. 


3 Co. 89. Dyer 213. Plow. 435. 
If there be 4. tenant in tail, the remainder to B. 

in-tail, the remainder - to the right heirs of the tenant 

in tail, and the tenant in tail: bargains and ſells the lands 


this 


- 
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this is a- bar to the iſſue in tail, but no diſplacing or 
diſcontinuance of the remainder in tail, becauſe the bar- 
gain and ſale conveyed no more than what the tenant in 


tail could lawfully grant, which was a deſcendable eſtate 


during his own life, and no eſtate of freehold paſſed by 
the fine, that being before conveyed by the bargain and 
ſalez but yet the fine had this effect, though ſubſequent 
to'the bargain and ſale, to convey the whole eſtate- 
tail to the bargainee, who before had but a deſcendable 
eſtate during the life of tenant in tail z becauſe where- 
ever a fine is levied to a perſon to whom the lands 
were intajled, and whom the iſſue muſt mention in his 
formedon, ſuch fine cuts of the; intail, and bars the iſſue 
70 Ce. g6. 1 Bulftr, 162. I. C. 


5. Of the eperation of a fine in barring ſlrangers, or 
thoſe who have but an uncertain intereſt, as a term for 


years, or barely an equitable intereſt. 


Tf tenant in tail be difſeiſed, and the difleiſor levies a 
fine, the diſſeiſee has five years to make his claim by the 
firſt ſaving, becauſe he is the firſt who has a right at the 
time of the fine levied z and if he omits to make his 
claim in that time, the iſſue is bound for ever. 3 Cs. 
87, Cro. Eliz. 896. Co. Lit. 372. hoes «op the fta- 
tutes 4 Hen. 7. and 32 Hen. 8. have made the operation 
of fines ſtronger againſt parties and privies than they were 
at Common oh for by them the iſſue in tail is bound 
though not thoſe in remainder or reverſion z yet have 
they enlarged the privilege that ſtrangers had at Common 
law to avoid them, for upon theſe ſtatutes they have hve 
years from the fine to make their claim, where they have 
a preſent right at the time of the fine levied ; and where 
it accrues after the fine, they have hve years from he 
time of ſuch accruer z whereas by the Common law in 
both theſe caſes a ſtranger had only a year from the entry 
of the ſilver, at which time the land patled. 2 Bac. Abr. 

32+ | 
Pf tenant in tail bargains and ſells his lands, or diſcon- 
tinues the tail, and the bargainee or diſcontinuee levies a 
fine, tho' five years paſs in the life of the tenant in tail, 
yet the iſſue ſhall have five years after his death to avoid the 
fine ; for his father having given all his right by the ſale, 


_ could not claim any right againſt his own gift ; the iſſue 


therefore is helped by the ſecond ſaving, becauſe he is the 
firſt to whom the right accrued after the fine levied. 
Dyer 3. 3 Co. 87. b. Cre. Eliz., 896. 

If a mortgagee be difſeiſed, and five years paſs after 
the proclamations, the mortgagee is hereby barred, but 
if the page pays or tenders his money, he has five 
years to proſecute his right by the ſecond ſaving in the 
ac, becauſe his title did not accrue till the payment of 
the money. Plow. 373. 

If an infant difſeifor be diſſeiſed, or makes a feoft- 
ment, and the feoffee, or diſleiſor levies a fine, and hve 
years paſs, the firſt difleiſee. is barred of his right by the 
firſt ſaving in the a, becauſe he has a preſent right, 
which he ought to purſue immediately by aCtion or entry; 
but the infant ſhall have five years from his full age to 


avoid the fine, becauſe no laches is to be imputed to him 


from the time he arrives at his full age. 2 Bac. Abr. 


2. 
"_ ſeiſed of Black- Acre in fee is difſeiſed by B. who 
levies a fine with proclamations of the ſaid Acre during 
the life of A. three years after the fine levied, A. dies, 
and his right deſcends to C. his grandſon, as his heir, 
who at the time of the deſcent of ſuch right was an 
infant ; and the queſtion was, whether A. and C. having 
ſuffered five years after the fine levied to paſs during his 
ancefſtor's life and his minority, without making any 
claim, ſhould be barred, or ſhould have other five. years 
upon his arrival at full age to make his claim in; and it 
was adjudged, that he ſhould not, but that he was barred, 
and that by virtue of the firſt ſaving in the 4 H. 7. which 


ſaves to every perſon and their heirs, other than parties to 


the fine, ſuch right, claim and intereſt as they have in 
lands and tenements whereof a fine-is levied, fo that they 
purſue ſuch right by way of action or lawful entry within 
hve years, Now 4, having a right to Black- Acre at the 


A 
1! 


| 


| 
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time the fine was levied, conſequently he and his heirs 
muſt be comprehended in this ſaving, but then they 
cannot take the benefit of ſuch comprehenſion unleſs they 
purſue the method, and the time preſcribed and limited 
in the ſaid ſaving, which they apparently negleQed to do, 
lince neither 4, nor hisgrandſon made any claim or entry, 
or brought any aCtion for recovery of their right within 
the five years; and therefore ſuch right muſt be barred 
and extinguiſhed; and C. in this caſe ſhall have no pri- 
vilege of infancy, becauſe the ſtatute extends that only 
in caſes where the right firſt attached in the infatit, and 
therefore ſhall have five years after his infancy to make 
his claim; but here the right was firſt in A. at the time 
of the fine, and the ſtatute allows but five years to purſue 
the right from the time it accrues, which was not done 
in this caſe, Plow. 356 to 372. 

But if A. be tenant in tail, the remainder to B. in fee 
and A, levies a fine with proclamgtions, and then B. dies, 
his heir within age, and then . dies without iſflue, and 


hve years paſs without any ation brought by the heir, 


yet he ſhall either, during his minority, recover the land 
notwithſtanding the five years lapſed, becauſe the right 
firſt accrued to him, B. having no right to the land by 
the remainder, till the eſtate-tail was ſpent, which did not 
happen in his life; or the heir of B. may defer making 
his claim till he comes of age, and then by the expreſs 


words of the act he ſhall have five years to recover his 


right. Dyer 133. 

It is a rule, that an intereſt is not barted by a fine that is 
not deveſted and turned to a right; for if the perſon who 
has the right continues in poſleſſion at the time of the fine 
levied, he is under no nectſlity to make his claim, ard 
cai.not be. put to his a&tion or entry, which are the only 
remedies the act gives to avoid fines and ſecure one's 
intereſt, becauſe he being in poſleſfion, and not difturbed 
by the fine, has already all thoſe remedies it can give 
him, and therefore it were fruitleſs and unneceſſary to 
purſue them; as if a man levies a fine of land out of 
which I have a rent, common or the like, the fine and 
hve years nonclaim ſhall not affe&t me, becauſe I am till 
in poſleflion of my rent or common, and it were in vain 


to endeavour to recover what I till enjoy. 2 In/t. 517. 


9 Co. 106. a, Cro. Fac. bo.. 5 Co. 124. 1 Vent. 81. 
A, 4eaſes to B. for years, to commence ' after a former 
leaſe in ee; the firſt leaſe is determined, and before any 


entry by B. the leſſor enters and makes a feoffment, and 


levies a fine, and five years paſs without any claim, B. 
is barred of this intereſt; for by the general clauſe, the 
fine concludes all privies and ſtrangers, and the firſt ſaving 
includes the leſſee in reſpect of the word interst, which 
a term for years may properly be called. 5 Cs. 124. 
Cro. Fac. 60. 9 Co, 105. | 

But if B. who had the ſuture intereſt, had died before 
the determination of the firſt leaſe, and upon the expi- 
ration thereof the leflee had entered and levied a fine; 


and after the firſt five years adminiſtration was granted, 


the adminiſtrator ſhould be allowed five years to make his 
clatm ; for none had a right or titk of entry before, and 
it accrued to him by the adminiſtration after the fine, 
and conſequently he ſhall be allowed five years from the 
accruing of his right; but in the former caſe the lefiee 
had a right of entry at the time of the fine levied, and 
therefore could have but five years from that time ; bur 
if the leflor enters upon the firſt leflee, and levies a fine, 
the ſecond leflee ſhall have five years aſter the firſt leaſe is 
determined, becauſe his right firſt accrued. 1 Leon, 
99. 2 Leon. 157. Cro. Fac. 61. 5 Co. 124.a. © 
As if a man ſettles lands to the ule of himſe]t for life, 
and that if he ſhould make a jointer to his wife, and a 
leaſe for thirty-one years, to commence after his death, 
and then the truſtees ſhould fland feiſed to fuch uſes; he 
made a lcaſe accqrdingly, and then he and his wife levied 


a fine ; theleaſe is not barred, though hve years ſhould 


paſs without entry or claim, becauſe he having but a fu- 
ture intereſt, it was not diſplaced or deveſted by the fine; 


conſequently an entry were fruitleſs to preferve that 


which was not touch'd by the fine ; beſides this being 
an -intereſſe termini, the leſiee had no right till after the 
death of the leffor, conſequently muſt haye five years 

— from 
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from the accruer of his right to preſerve it. Hard. 410, 
143, 415+ | ' 

A copyholder may be barred by a fine and nonclaim, 
becauſe it is an intereſt within the ſtatute ; ſo executors, 
that have land till debts and legacics are paid, may ue 
barred by a fine and five years nonclaim, becauſe they 
likewiſe have an intereſt within the words of the ſta- 
tute. 9 Co. 105. a. 5 Co. 124. But it has been 
ruled in Chancery, that where A. deviſes lands to B. in 
tail, remainder to C. in tail, ſubje& to the payment of 
legacies; and C, levies a fine, and five years paſs without 
any claim, that the legacies are not barred by the fine; 
for C. having no title but under the will, the purchaſer 
muſt be clues to have notice thereof, and legacies * 
thereby bequeathed. 2 ern, 662. 

If there be tenant by elegit, ſtatute-merchant or ſtaple, 
and a finelevied of thoſe lands, and five years paſs without 
any claim, they are bound by the fine, becauſe they have 
each of them an intereſt within the words and intention 
of the ſtatutes, and thereby ſhall be bound if they do not 
purſue their rights within five years. 2 aft $17. 5 Co, 
124. a. Plow. 374. So it is if an' inquilition upon an 
elegit be found, and then a fine be levied of the lands, 
and five years paſs without any claim, the intereſt of the 
tenant is barred, becauſe after the inquiſition found, the 
party before entry has the poſſeſſion, and may have an 
ejectment or treſpaſs, and therefore their intereſt may be 
diſplaced, and conſequently the right barred. 1 Mod, 


217+ 

But ifa man have a judgment for a debt at common 
Jaw, and the debtor, before the land be extended, aliens 
by fine, and five years paſs, the plaintiff may ſtill have a 
ſeire facias and an elegit ; ſoit is -of a conuſee of a ſtatute 
before execution ſued; for tho' the judgment and exe- 
cution be incumbrances that are chargeable upon the 
eſtate, yet before execution ſued, the conuſee, &c. has 
no right to the land, for his releaſe of all his right to the 
land will not hinder him from ſuing out execution, and 
. conſequently they cannot be barred by a fine, unleſs they 
omit to make their claim in five years. after the extent, 
for then their right firſt accrues. 1 Med. 127. So if a 
man has a decree in Chancery to charge lands, and the 
tenant of the land after the decree aliens by fine, and 
five years paſs, yet the plaintiff may have execution, be- 
cauſe til! the decree be executed, he has no right to the 
land, and therefore is not obliged to make any entry or 
claim to preſerve it till his title accrues. 1 Chan. Co. 
268. | 


If leflee for years be ouſted, and he in reverſion dif- 


ſeiſed, and the diſſeiſor levies a fine, this and five years 


nonclaim ſhall bar both, becauſe the leflee for years may 
have his ejetment, and the leflor his afſiſe, 9g Co. 105. 
But if leſee for life be diſſeiſed, the reverſioner ſhall 
have five years after the death of the particular tenant, 
becauſe he have no action to recover the freehold. 
9 Co, 105. b. Co. Lit. 250. Plow. 374. 

If leſſee for life or years makes a feoffment and levies 
a fine, and fiveyears paſs without entry or claim by the 
reverſioner, and then the leſſee dies, the reverſioner has 
| five years to preſerve his right, becauſe he has two dif- 
ferent rights.in this caſe upon the feoffment and fine; 
one immediately accrues by the act of the leſſee in com- 
mitting the forfeiture; the other upon the death of the 
leflee or expiration of the term, and therefore ſhall not 
forfeit the laſt by omitting to take advantage of the firſt ; 
wherefore if the reverſioner omits, to enter upon the 
| breach of the condition in law, yet his old right, which 
accrues upon the death of the leilee, or expiration of the 
term, ſtill continuing, is ſaved by the ſtatute, which pre- 
ſerves future rights, as well as thoſe in preſenti. 1 Vent. 
241. 3 Keb., 37, 110. Rajm. 219. Mor 71. Cre. 
Eliz. 254. 3 Co. 78. Cro. Car. 157. Butif tenant 
in tale makes a leaſe for life, and ſo diſcontinues the tail, 
and then levies a fine with proclamations, and dies with- 
out iſſue, and five years paſs without any entry or claim, 
the remainder=-man is barred, becauſe upon the death of 
tenant in tail without iſſue, his title commenced, and 


{hall be allowed but five years. from thence to preſerve it. 
Cre, Car. 156. 5 


wee? 


TS , 
F I N 

If there be tenant for life, the remainder to B. in tail; 
and the leſſee levies a fine, B. being out of the realm 
if B. dies beyond ſea, the iſſue in tail is at large to avoid 
the fine when he pleaſes; for that clauſe of the 4 H, 7, 
which gives perſons out of the realm, infants, &c. and 
their heirs, five years after their impediments removed, to 
purſue their right, cannot be extended to this caſe, be- 
cauſe B. being dead, cannot return into the realm to make 
his claim, and the clauſe limits five years to him and his 
m—_ after his return, which now is become impoſlible. 
2 Inſt. 519. | 

copyholder of a dean and chapter levied a fine with 
proclamations, and five years paſt without any claim b 
him that was dean at the time of the fine, yet the ſuc- 
ceeding dean was not bound by the fine, becauſe if that 
were allowed, the ſtatute of 1 & 13 Eliz. would be of 
little uſe to reſtrain alienations; for then by combination 
between the dean and tenant, all lands belonging to the 
chapter might be aliened, 1 Yent. 3ir. 

If leſſee for years affigns his term in truſt for himſelf, 
and afterwards curchalbe the inheritance, and occupies 
the land, and then levies a fine, and five years paſs with- 
out claim by the aflignee, the term is loſt, for neithet 
the ce/lui que truſl, nor the termor, have any remedy ; / 
nor the ce/tui que truſt, becauſe he by the fine hath ac- 
knowledged the land to be the right and inheritance of 
the conuſee; and it were unreaſonable to allow him any 
pretenſions after ſo ſolemn a confeſſion to the contrary 
nor the termor, becauſe he having a right at the time of 
the fine levied, and omitting to make his claim within 
five years, is barred by the expreſs words of the ſtatute ; 
ſoit is if tenant in fee-ſimple makes leaſe for a hundred 
years toattend the inheritance in truſt for himſelf, and fill 
continues in poſſeſſion, and makes a leaſe for fifty years, 
and levies a fre ſur conuſance de droit to confirm it, and 
five years paſs without any claim by the firſt leſſee, his 
intereſt is barred by the fine; for the ſecond leaſe, and 
the fine deveſted the firſt term out of the leſſee, and con- 
ſequently if there be no claim by him in five years, his 
intereſt muſt be barred. Cro. Car. 110. 1 Lev. 270, 
1 Sid. 478. 1 Vent. 8. 1 Chan. Rep. 51, 65. 

. But if a man purchaſes the fee-ſimple of Black-Acre, of 
which there is a long leaſe in being, 'and the conveyance 
is made by fine, and the purchaſer to prote& the inheri- 
tance has an aſſignment of the term in truſt for him=« 
ſelf, though the termor makes no claim in five years; 
yet the term continues, becauſe the ſtatute of fines being 
made for the ſecurity of the purchaſers, they would 
weaken their intereſt, if fines deſtroyed ſuch leaſes againſt 
the intention of all parties, x Sid, 460. 1 Vent. 82. 
1 Lev. 272, | | 

Thus if a man mortgages his land, and, as is uſual, 
ſtill continues in poſſeſhon, and levies a fine, and five 
years paſs, yet the mortgagee is not barred; for 
though the mortgagee be in realit 
yet when that is done by the conſent of both parties, 
and the nature of the contraſt requires it ſhould be 
ſo while the inteteſt is paid, it is againſt the original de- 
ſign of the contract, that any a& of the mortgagor, ex- 
cept the payment of the money ſhould deprive the mort- 


. gagee of his ſecurity, and is no leſs than a fraud, which 


the law will not countenance. 1 Sid. 460. 1 Ven. 82. 
1 Lev. 272. So if the mortgagee is in poſſeſſion, and 
levies a fine, and the five years paſs, yet upon payment 
of the money he may enter. 1 Vern. 132. and there ſaid 
to be a new way of forecloſing the equity of redemp- 
tion; but ſee Yern. 189. cont. 
Thus it hath been adjudged, where a man was leſſee 
for years of one part of a manor, and tenant at will of 
another, rendring rent, and the leſſee makes a leaſe for 
life, and then levies a fine to the tenant for life, but ſtill 
continues in poſſeſſion, and pays the rent; this fine ſhall 
not bar the leſſor, becauſe this is viſibly a fraud and trick ' 
in the firſt leſſee, which he ſhall reap no benefit by, and 
the le ffor had no reaſon to make his claim while the rent 
was duly paid him. ' 3 Co. 77. CHE | 
It is agreed on all hands that a fine and non-claim 
will bar a truſt, becauſe the ce/ſtur gue truſt has an equi- 
table intereſt, and therefore ought to purſue it by proper 
| ; remedies 


out of poſſeſſion; 


wife a ba to 
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remedies to ſecure it ; yet this muſt be underſtood with 
the following reſtriftions. 1 Chanc. Caſes 268. 2 Chan. 


- Cafes 247. 


1. Where the purchaſer has notice of the truſt, tho' 
the truſtee conveys to him by fine, and five years $B 
without any claim by the ce/7u1 que truſt, yet the truſt is 
not barred, becauſe where the purchaſer has notice, he 
ſees the title of the vendor, and what power he has to 
convey ; and therefore when he takgs the land from him, 
ſhall be preſumed to hold it in the fame plight, and that 


the vendor could not make him a better title than he had. 


himſelf; and when the purchaſer takes it upon theſe 
terms, the truſt js undiſturbed, and ce/{ui gue Truſt's in- 
tereſt no way afteCted by the fine, 

- 2. Though the truſtee ſhould convey by fine to a pur- 
chaſer, who had no notice, and thereby, and five years 
non-claim, the ce/iui que tru/! ſhould be barred, yet if the 


purchaſer ſhould reconvey to the truſtee, the bar from 


the reconveyance ceaſts, and the truſt as to him revives 
again ; for he that was originally inveſted with a truſt 
ſhall never be allowed to plead his own tortious act in his 
own juſtification ; for that where to allow a man to plead 
His crime in his own defence, and excuſe of his treachery. 
& Chanc, Caſes 124, 5, 6. 1 Vern. bo. SC. 

If lands are deviſed to truſtees till debts paid, and then 


to an infant and his heirs; and F. 8. a ſtranger, enters 


on the lands, and levies a fine, and hve years non-claim 
paſs, and the infant, when of age, brings an ejectment ; 
but he is barred, becauſethe truſtees ought to have entered ; 
= equity. will relieve, and not ſuffer an infant to be 
arred by the laches of his truſtees, nor to be barred of 
a truſt eſtate during his infancy, and the infant in this 
caſe ſhall recover the main profits. 2 Vern. 368. 
Remainder in tail limited to the iſſue, not barrable by 
the father's fine. 1 Lord Raym. 33. | 
A limitation in a will to C, and his heirs to the uſe 
of him and his heirs, in truſt to pay debts, and after in 
truſt for D, and the heirs of his body, and in default of 
heirs of the body of D. remainder to C, and his heirs : 


' The recovery of D. barred the remainder to C. as be- 


ing a remainder of a truſt, for remainder of a legal eſ- 
tate cannot be barred by the recovery of a ce/{ut que trufl 
only, Athyns's Rep. 473. 
T. B. by from in a marriage ſettlement, gives his 
iſpoſe of 100 /, by will to ſuch perſon 
as ſhe ſhall appoint, to be paid to the wife within one 
year aſter his death, and in default of ſuch payment, F. 
A1. is impowered to make a leaſe of particular lands to 
Taiſe this ſum ; the wife makes an appointment of the 
1001. but never received it while living; the heirs of 
the huſband mortgaged the eſtate to B, who then had 
no notice of* this power: Afterwards, on B.'s purcha- 
ſing the eſtate, the heirs of the huſband levy a fine to 
him, and convey the equity of redemption as a collate- 
ral ſecurity, who then had notice of the power ; five 
years incurred after levying of the fine, and no claim 
made on the part of the appointees of the 100 /. but the 
now bring their bil] to be paid this ſum. Lord Chan- 


cellor Hardwicke held, that the plaintiffs were intitled to 


the 1co/, and intereſt from the end of one year after the 


death, of Anne Brickley the wife of T, B. Atkyn's Rep. 


Lond 


[+ 

A bare naked power is not barred by any of the ſta- 
tutes of fines, otherwiſe as to an intereſſe termini, At- 
kyn's Rep. 476. | 


\ 


6. The remedies given to flrangers by claim and entry for 


_ the preſervation of thar rights; and of erraneous fines, and 
the manner of reverſing them. | 


If a man has only a right of aCtion, and his entry 
be taken away, there a claim or atual entry on the 


land will not preſerve his right, or avoid the fine z be- 


cauſe though he has a right to the land, yet ſince he 
has not purſued it in the_manner the law has pre- 
ſcribed, *tis as incffeQual as if he had been quiet. 2 Bac, 
Abr. 5306. | 

' A man that has a right of entry may empower an- 
other to entcr for him, and ſuch eatry is ſufficient to 


wo 
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avoid a fine; for what another does by my command 
or direction, is looked upon to be my Ho act. Mor 
450- | Vie 

But where a man enters in my name, and without 
my direQion ; this does not avoid the fine, or preſerve 
any right, becauſe the ſtatute preſerves my right only in 
caſe I purſue it by entry, &c. in five years ; but what a 
ſtranger does in my name, without my direCtion, is not 
my aQ, and conſequently cannot avoid the fine ; yet in 
this caſe, if a ſtranger enters without my direQtion, and 
I agree to, and approve of the entry within five years, 
this is ſufficient to avoid the fine, becauſe my ſubſe- 
quent afſeat and approbation is equivalent to a prece- 
dent command, and therefore the a&t of another by 
my direction is my own. Peoph. 108. Co. Lit 245. 

Leſlee for life levies a fine come ceo, Ec. and he in re- 
verſion, five years after his death, brought his ejeAment, 
and a ſtranger by his diretion delivered a declaration in 
cjzeAment to the tenant in poſſeſſion ; yet this was ad- 
judged no entry to avoid the fine. 1 cd. 10, 1 Saund, 
319. 1 Vent. 42. MEE | 

If an ation be brought to recover lands, of which a 
fine was levied, and the demandant diſcontinues, this is 
no claim to ayoid the fine, becauſe the diſcontinuance 
ſhews no intent of the demandant to preſerve his right, 
Daliſon 116, 107. 1 Vent, 45. | 

By the 4 & 5 Ann. (the a&t for the amendment of the 
law,) c. 16. /. 16, it is declared, that no claim or entry 
to be of or upon any lands, ſhall be of any force or effect 
to avoid any fine levied, or to be levied with proclama- 
tions, unleſs upon ſuch entry or claim an action ſhall 
be commenced within one year next after the making 
ſuch entry or claim, and profecuted with effe&. 

Deviſe to A. and B. for their lives, equally to be di- 
vided, and after their deceaſes to the heirs male of their 
bodies, equally to be divided ; and if either of them die 
without iſflue, then to the ſurvivor and his heirs male, 
A. and B. make partition, and B. levies a fine and 
ſuffers a recovery, and dies without iſſue. The entry of 
A. is taken away, and no title accrues by ſurvivorſhip, 
Stran. 12. 

There muſt be an aQual entry to avoid a fine, and the 
_ cannot be laid on a day defore the entry, Stran, 
1086, 

As to erroneous fines, and the manner . of reverfing 
them, it muſt be obſerved in the firſt place, that no perſon 
can bring a writ of error to reſerve a fine, or any judg- - 
ment, that is not intitled to the land, &c. of which the 
fine was levied, for the courts of law will not turn out 
the preſent tenant, unleſs the demandant can make out 
a clear title, poſſeſſion always carrying with it the pre- 
ſumption of a good title till the right owner appears ; be- 
ſides, whete the plaintiff in the writ of error can't make 
out a title, he can receive no damage by the fine, which 
the writ of error always ſuppoſes to be done, tho? it 
ſhould be erroneous ; and therefore it is no leſs than tri- 
fling with the. courts of juſtice, to ſeek relief when he 
can't make appear he has received any injury. 1 Roll, 
Abr. 747. Dyer 90. $ £4n. 20. - 

But if there be ſeveral parties to an erroneous fine, they 
ſhall all join with the party that is to enjoy the land, tho' 
they themſelves can have nothing. 1 Kell, Abr. 747. 
Dyer 89. 

give ol rule to be obſerved is, that nothing can he 
aſhgned for error that contradicts the record ; for the re- 
cords of the courts of juſtice, being things of the greateſt 
credit, can't be queſtioned but by matters of equal noto- 
ricty with themſelves ; wherefore tho' the matter aſſhgned 
for error ſhould be proved by witnefles of the beſt credit, 
yet the judges would not admit of it. 1 Roll, Abr. 757, 

And hence it is, that in a writ of erjor to reverte a 
fine, the plaintiff can't aſſign that the conulor died before 
the te/te of the dedimns potrſtatem, becauſe that contradicts 
the record of the conuſance taken by the commiſſioners, 


' which evidently ſhews thet the conuw;or was then alive, 


becauſe they took his conuſance after they were armed 
with the commiſſion apd the dedimus illued. Dyer 8g. 6, 
1 Roll. Abr, 757. Cro. Eliz. 469. | 


But 


Cro. Eliz. 468. 
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\ But the plaintiff in error may ſay, that after the c0- | 


nuſance taken, and before the certificate thereof returned, go execute it corrup 


the conuſor died ; becauſe this is conſiſtent with the re- 
cord. 1 Roll. Abr. 757. 4 

If a conuſance upon a fine be made in court, the plain- 
tiff in error can't aſſign for error, that the conulſor died 
before the return of the writ of covenant, for it would 
direaly contradict the record, becauſe the conulance in 
court is never made till the writ of, covenant be returned ; 
the parties till then not being judicially before the court, 

If the conuſance be taken before commiſſioners in pars, 
the plaintiff can't aflign for error, that the conuſor died 
before the return of the writ of covenant, for the ded:mus 
may iſſue the day after the writ of covenant, and may 
recite it as pending betore the return thereof, x Rol. Abr. 
757. Cro. Fac. 11. Cro. Eliz. 468. ' See Raym. 462. 
Fon, 181. cont”, | 

A conuſance of a fine was taken before R. AZ. one of 


_ the juſtices of C. B, and after in the proſecution of the 
fine the dedimus was direCted to Sir R. Md. he being after 


the conuſance made a knight, who returned the dedimus 
with his name and title ; and this was afligned for error, 
that the perſon that took the conuſance was not the fame 
that was impowered to take it; but it was not allowed, 
becauſe it contradicts the record, which is that the dedi- 
mus was. directed to Sir R. M4. and that Sir R. 4. by 
virtue therevf took the conuſance, Yel. 33. 1 Roll, Abr. 
757. Cre. Fac. 11, 12. | 

lt a dedimus be awarded to two, and one only takes 
the conuſance of the fine, this may be afligned for error ; 
becauſe where one of the commiſſioners only certifies the. 
conuſance, the aflignment does not contradict the record ; 
but in this caſe, if the fine had afterwards been drawn up 
as a fine acknowledged in court, there the erroneous co- 
nuſance taken upon the dedimus ſhall not be afligned for 
error, becauſe it ſhall be taken as a fine acknowledged in 
court only, and no averment of the party ſhall be ad- 
mitted to diſprove the record. Cro. Eliz. 240. Nel. 34. 

If a fine is acknowledged before commiſſhoners in the | 
country in the vacation, and the conuſor dies before the 
term ; though ng writ of covenant *'were ſued out, or 
King's ſilver entered, the court will permit the conulee to 
enter the fine, as of the term preceding. Lord Raym. 
850. oh co ? | | 

If one of my name levies a fine of my land, I may 

avoid this fine by ſhewing the ſpecial matter z as to ſay, 
that there are two of my name, one of Sale, and .the 
other of Dale, and that he of Sale levied the fine, and 
not I, who am of Dae; for this is conſiſtent with the 
record, becauſe I till admit that one of my name levied 
the fine. Co, Reading 9. Cro, Eliz 531. Moor. 866, 


12 Co. 123. 
' No man can have a writ of error to reverſe a fine that | 


took any eſtate by it. 5 Co.. 39. - | k 
. One Parrott married 4. who had an eſtate of inheri- 
tance of a conſiderable value, and whilſt ſhe was under 


age he prevailed on her to levy a fine with him of thoſe 


lands, the uſes whereof were declared to him and her, 
and the heirs of their two bodies, remainder to the heirs 
of the ſurvivor; this fine was taken 4n; the. countsy. by 
virtue of a dedimus poteflatem to Sir - Herbert Parroth, his 
father, and an ignorant carpenter ; after which the wife 
died without iſſue, and now their heir at law prayed the 
relief of the court ; upon examination it did appear, that 


Sir Herbert did examine the woman, whether ſhe were 


willing to levy the fine, and aſked her huſband and her, 
whether ſhe were of age or not, and-both anſwered that 
ſhe was; and now her heir moved, that this fine might 
be ſet aſide, and a fine impoſed upon the commiſſioners 
for this undue practice in taking a fine of one under age ; 


| but all the court agreed they could not meddle with the 


fine ; but if the wife had been alive, and ftill under age, 
they might bring her in by habcas corpus, and inſpect het, 


and ſet aſid2 the fine upon motion ; for perhaps the huſ- 


band would not ſuffer the bringing or proceeding in a 
writ of error ; and the court were of opinion, that it 


-was the duty of commiſſioners to inform themſelves of 
the parties age, and that a voluntary ignorance would not 


V.oL. 11. 
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excuſe, them z and that if a commiſſioner to take a- hne 
do c | ts he may be fined by the court ; 
for in relation to the fine (which is the proper buſineſs of 
the court,) he is ſubje& to the cenſures of it, as attornies, 
Sc. but here it did not appear, that Sir Herbert Parrott 
knew that ſhe was under age, and therefore the court 
would not fine him. 2 Vent 30. 1 Med. 246.8. C. 
12 Co. 121. 1 Rol. Rep. 113, 114. $.C, 12 Co. 123. 
12 Co, 124. 7 

. A. having inveigled his wife to levy a fine of her land to 
him when ſhe lay on her death-bed, pretending, as was 
ſuggeſted, he was to have-it for his life ; and a dedimus 


tion was taken the very day ſhe died; and becauſe the 
hne would not have ſtood, the party being dead before 
the King's ſilver was paid, the writ of covenant was ra- 
ſed in the ze/ie, and made to bare date ten days back- 
ward, and all the other parts of the fine were raſed like- 


wiſe, and made to correſpond with it, and the King's - 


ſilver was paid, and ſo all appeared on the record to have 
been done before the death of the woman ; on a bill 
brought in the court of Chancery to have the fine ſet 
aſide, or to have a reconveyance, it was held by the court, 
that though Chancery ought to relieve as much againtt 
a fine obtained by fraud or practiſe, as any other kind of 
conveyance, . yet that ſuch relief was not by degreeing a 
vacat of the hne, but by ordering a reconveyance ; but 
for any error in. the fine, or irregularity, or ill praQtiſe 
in the commiſſioners, it was a matter properly cogniſable 
in that court where the fine was levied, and for which 
that court may wacate the fine ; but there being no proof 
of fraud; or practice in this caſe, the bill was dilmiſt, 
Abriag. Caſes in Equity 258, 
Huſband and wife, the wife being but ſixteen years of 
age, levied a fine, which was taken by virtue of a dedi- 
mus, and they being brought into the court of C. B, by 
complaint of the remainder-man, a wvacat. was Entered of 
the fine guead the woman, and the court direQted the te- 


who took the.caption of the tne. ' 3 Lev. 36, - 
The, manner of reverſing fines differs from the method 


caſes, where the ſuit is adverſary, the record itſelf js re- 
moved ; but in caſe of a fine the tranſcript only is re- 
moved ; for where the ſuit is adverſary, the record itſelf 
is tranſmitted, that it may be a precedent in like caſes 
but fines are only a more ſolemn acknowledgment or 
contract of the parties ; and therefore are no memorials 
of the law, and need only be affirmed or vacated ; if the 
former, the contract ſtands as it was ; if the Jatter, the 
juſtices of B, R. may ſend for the fine itſelf, and reverſe 
it, or they may ſend a writ to the treaſurer and cham- 


itſelf be removed and affirmed, it could not be ingrofled 
for want of a chirographer in B, R, and for this reaſon 
Lord Cike ſays, a fine levied in B. R. is voidable by 


Benal. 51, Dyer 89. 1 Kol. Abr. 753. Co. Read, 12. 
1 Salk. 337. | 


for his non-age, and his non-age, after inſpection, is re- 
corded, by. the court ; but before the fine reverſed he le- 
vies another fine to another, this ſecond fine ſhall hinder 
' him from reverſing the firſt; becauſe the ſecond having 
intirely barred him of any right to the Jand muſt alſo de- 
prive him of all remedies which would reſtore him to 
the land. 1 Kol. Abr, 788, _ 

But if tenant in tail levies an erroneous fine with pro- 


| clamations, and then levies a ſecond fine, which is alſo 


erroneous, and dies ; if the iſſue in tail brings a writ of 
error to reverſe the ficſt fine, the defendant may plead in 
bar the Tecondg ; for though there be error in the ſecond, 

et till that appears,judicially to the court, it muſt be 
jooked upon as a fine duly flevied, and conſequently a 
bar to the plaintiff, becauſe while the ſecond ſtands in 
force he can't have the Jand, but if in this caſe the 
plaintiff brings a Writ of error to revetſe the ſecond fine, 
and the defendant pleads in bar the firſt fine, the plain- 


tiff may reply upon the firſt writ of error, that the ſe- 
| 8 | chats con 


ET 


was ſent into. the country to take the fine, and the cap- 


mainder-man to proſecute an. information againſt him 


obſerved in 1everſing other judgments ; for in all other 


berlain to take it off the file; beſides, ſhould the record 


writ of error, 1 Rol. Abr. 752, F. N.'B. 20 b. 2- 


If an infant brings a writ of error to reverſe a fine 
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cond fine was erroneous ; and upon the ſecond writ, that 
the firſt fine was erroneous, atid ſo be relieved againft 
both ; for here the examination of both fines comes ju- 
dicially before the court, and if there appears any error, 
the court will ſet them: afide, and not ſuffer them to 
_ in the way of the plaintiff's right,” x Rol. Abr. 

8. | 
a But in a writ of error to reverſe a fine, the defen- 
dant can't plead the ſame fine, now endeavoured to be 
reverſed, and five years in bar of the writ of error, no 
more than in a writ of error to reverſe an outlawry, 
can that outlawry be pleaded in bar of the writ of error, 

uia non walet exceptio iflius rei, cujus petitur difſolutio. 
aym. 461. 1 Vent. 35+ 2 Sid, 9%, 93: 2 Jon. 
181, Cro. Jac. 333. 1 Rol. Rep. 36. 2 Bulſt. 244. 
2 Inft. 518. 

If there be tenant for life, remainder to an infant in 
fee, and they twojoin in a fine, the infant may bring a 
writ of error and reverſe the fine as to himſelf, but it 
ſhall ſtand good as to the tenant for life ; for the diſability 
of the infafit ſhall not render the contra of the tenant 
for life, who was of full age, ineffeftual, 1 Leon. 115, 
317: 2 Sid. 55, 2 fon. 182. | 

f one that is ſheriff of a county levies a fine, and the 
writ of covenant is direted to the coroner, this 1s no 
error, but the proper method to prevent partiality. Cr0. 
Car.415. 1 Roll. Abr. 797- \ 

A writ of covenant to levy a fine ran thus, Prec' 4 
quod teneat conventionem de ofto meſſuag*, duobus toftis, decem 
gardinis, and the dedimus poteflatem was purſuant to the 
writ of covenant, but the prec', which was drawn up 
with the concord, was de duobus meſſuag* pro duobus toftis ; 
but this was no errer, becauſe where the concord was 
purſuant to the dedimus and the writ of covenant, the 
precipe, which ſeems to be a copy of the writ of covenant 
on paper, is more than is needful, and therefore no ma- 
terial error. Cro. Fac.,77. 1 Roll. Abr. 794. 

If the commiſſioners upon a dedimus return thus, The , 
execution of this commiſſion appears in a certain panel to this 
commiſſion annexed, whereas the uſual form is #2 a certain 
ſchedule ; yet this is no error to avoid the fine, for what- 
ever return certifies the conuſance to be duly taken by 
e commiſſioners, is ſufficient ; and therefore if the com- 
miſſioners certify the conuſance under their ſeals, without 
any words, it is well enough; ſo if the return had been 
made thus, executio patet in hac annexa. Cro. Tac. 77, 
78. 1 Roll. Abr. 794. : 

If a fine be levied, but the proclamations thereon are 
not duly or regularly made, the writ of error ſhall reverſe 
only the proclamations ; for were the proclamations are 
not all of them, or not duly made, *tis altogether the 
ſame as if they had never, been made, and then the fine 
remains good at Common Ja to work a diſcontinuance, 
Dyer 216, 182. Hugh's Abr, 938. 

The court will not reverſe a hne without > gs facias 
returned againſt the tertenants; for the conuſees are but 
nominal perſons; and tho' it was otherwiſe in the pre- 
cedent in Co, Ent. and Hern's Plead. 375. and the law 


| perhaps does not ftritly deſire it, yet the courſe of the 


court does. 1 Salt. 339. 


Fines my be avoided where they are obtained by fraud »/ 


covin or diſceit, tho' there be no error in the proceſs 
5 


and that may be done either by writ of diſceit or aver- 


ment, ſetting forth the fraud or covin. Cyo. Eliz. 471. 

Thus if a fine be levied of land in ancient demeſne, 
the lord ſhall have a writ of diſceit againſt the conuſor 
and the tenant, and by that avoid the fine. FP. N, B. 
98. a. Mer 6. | | 

If a fine be levied to ſecret uſes to deceive a purchaſer, 
and the conuſee pleads the fine in bar, the purchaſer may 
aver the fraud in avoidance of the fine, by 27 Ez. cap. 
4. and ſuch averment is not contrary to the record, be- 
cauſe it admits the fine, but ſets it aſide for the covin and 
fraud in obtaining it. 3 Co. 80.4, Plow. 49. b. 

So if a fine be levied upon an uſurious contra, it 
may be avoided by averment, by 13 Eliz. cap. 8. becauſe 
ſuch fine being levied for ends the law has prohibited, 
the law will not encourage any evaſion out of the aQ, 
nor ſuffer ſuch uſurious conitracts to be ſupported by the 
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ſolemfi as of the courts of juſtice againſt the inteq: 
of the at, 3 Co. 80. ; 2.475 Tote 

A fine was reverſed: for the death of the-conufor before 
the return of the writ of covenarit. Lord Raym. 872, 

A fine may be reverſed as to part of the land ; but 
cannot be reverſed in toto as to one man, and ſtand good 
as to anotherr Lord Raym. 179. | 

Nonclaim on a fine, no bar of deceipt to reverſe the 
fine. 1 Lord Raym. 179. | 671) 

For more learning on this ſubjedt, ſee 2 Bac. Abr. 
12 Vin. Abr. and 1 Wood's Conv. tit. Fines ; end ſee 
Recovery, 


A fine of lands, ſur cognizance de droit, come ceo, &c, 


I. A writ of covenant, ot precipe. 


Gig DRE the Third, by the grace of God, of Great 
Britain, France, and Ireland, King, Defender of 
the faith, and ſo forth ; To the ſheriff of Norfolk, greeting. 
Command A. B. efquire, and Cecilia his wife, and ], B. 
efquire, that juſtly and without delay they perform to D. FE. 
+/ vw the covenant made between them of two meſſuages, 
two gardens, three hundred acres of land, one hundred acres 
of meadow, two hundred acres of poſture, and fifty acres of 
wood, with the appurtenances, in Dale ; and unleſs they ſhall 
fo do, and if the ſaid D. ſhall give you ſecurity of proſe- 
cuting his claita, then ſummon by good ſummoners the ſaid A. 
Cecilia, and J. that they appear before our juſtices at Weſt- 
minſter, from the day of St. Michael in one month, to ſhew 
wherefore they have not done it : And have you there the 
ſummoners and this writ. Witneſs ourſelf at Weſtminſter, 
the —— day of ——in the——year of our reign. 


Pledges of } Jobe Doe, 


Sheriff's return, 


proſecution J Rrchard Roe. 
Summoners of the Tohn Den, 
within-named Abraham, 
Cecilia, and Fobn, Richard Fen, 


2. Thelicence to agree, 
Norfolk, ! D E. quis gives to the Lird the King 


to wit. © ten markd, for licence to agree with A,B. 
eſquire, and Cecilia his wife, and J. B. eſquire, of a plea 
of covenant of two meſſuages, two gardens, three hundred 
acres of land, one hundred acres of meadow, two bundred 
acres of paſture, and fifty acres of wood, with the appur- 
tenances in Dale. | 


3. The concord. 


AN D the agreement is. ſuch, to wit, that the aforeſaid 
A. Cecilia and J. have acknowledged the aforeſaid 
tenements, with the appurtenances, to be the right of the ſaid 
David, as thoſe which the ſaid David hath of the gift of 
the aforeſaid A. Cecilia and J. ang: thoſe they have re- 
miſed' and quitted claim, from them anttheir heirs, to the 
aforeſaid D. and his' heirs for ever. And further, the 
lms A. Cecilia and J. have granted, for themſelves and 
their heirs, that thay will warrant to the aforeſaid D. and 
their beirs, the aforeſaid tenements, with the appurtenances, 
againſ1 all men for ever. And for this. recogmtton, remiſe, 
quit-clatm, warranty, fine, and agreement, ſaid D. 
hath given the ſaid A. Cecilia and J. two hundxed /paund; 
Aerling. 3 - | 


4. The note or abſtract. 


Norfolk, ; Pen D. E. eſquire, complainant, and 

to wit. A. B. eſquire, and Cecilia his wife, and 
J. B. efquire, deforciants, of twa meſſuages, two gardens, 
three hundred acres of land, one hunared acres of meadno, 
two bundred acres of paſture, and fifty acres of wood, with 
the appurtenances, in Dale, whereupon a flea of covenant 
was ſummoned between them; to wit, that the ſaid A. Cet- 


| cilia and J. have acknowledged the aforeſaid tenements, with 
the- appurtenances, to be the right of him the ſaid D. as thoſe 
| | | | | which 


from them and their heirs, to the aforeſaid D. and his heirs 
for ever. And further, the ſame A. Cecilia and J. have 


* 6, Proclamations, 


fol. 15. 


' one that, upon conviction by a jury, having his Jands 
and goods taken into the King's hands, and his body 
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which the ſaid D. hath of the gift of the aforeſaid A. Ce- 
cilia and f and thoſe they have remiſed and quitted claim, 


granted for themſelves and their heirs, that they will war- 
rant to the aforeſaid D. and his heirs, the aforeſatd tene- 
ments, with the appurtenances, againſ! all men for ever. 
And for this recognition, remiſe, quit=claim, warranty, fine, 
and agreement, the ſaid D. hath given to the ſaid A, Cecilia 
and }. two hundred pounds ſterling. 


5. The foot, chirograph, or indentures of the fine, 


Norfolk, ? HIS is the final agreement, made in 
to wit, the court of the Lord the King at Weſt- 
minſter, from the day of Saint Michael in one month, in 
the year of the reign of Lord George the Third, 
by the grace of God of Great Britain, France, and Ire- 
land, King, defender of the Faith, and fo forth, before 
the Right honourable Charles Lord Camden, Lord Chief 
Fuſtice and Fuftices, and other faithful ſubjetts 
of the Lord the King then there preſent, between D. E. 
eſquire, complainant, and A. B. eſquire, and Cecilia his 
wife, and ). B, eſquire, deforciants, of two meſſuages, two 
gardens, three hundred acres of land, one hundred acres 
of meadow, two hundred acres of paſture, and fifty acres 
of word, with the appurtenances, mm Dale, whereupon a 
plea of covenant was ſummoned between them in the ſame 
court; to wit, that the aforeſaid A. Cecilia and J. have 
acknowledged the aforeſaid tenements, with the appurte- 
nances, ta be the right of him the ſaid David, as thoſe 


which the ſaid D. hath of the gift of the ſaid A. Cecilia, 
and ]. and thiſe they have remiſed and quitted claim, from 
them and their heirs, to the aforeſaid D. and his heirs for 
ever. And further, the ſame A. Cecilia and J, have 
granted, for themſelves and their heirs, that they will war- 
rant to the aforeſaid D. and his heirs, the ps thr-er} fene- 
ments, with the appurtenances, againſt ell men for ever, 
And for this recognition, remiſe, quit-claim, warranty, fine, 
and agreement, the ſaid David hath given to the jaid A. 
Cecilia, and J. two hundred pounds ſterling. 


endorſed upon the fine, according to 
the ſtatutes. a Y 


| HE firſt proclamation was aac the meme day 
of = , in the term of Saint Michael in The 

year of the King withm written. | 
day of 


The ſecond proclamation was made the | 
, in the term of Saint Hilary in the———— year 
af the King within written. 

| The third proclamation was 


made the ——— day of 


, in the term of Eaſter in the —— year of 
the King within written. "+ ok 
The fourth proclamation was made the— day -of 


. » inthe term of the Holy Trinity in the 
year of the King within written. | 


Fine adnullando, levato de tenemento quod fuir, 
de antiquo dorninico, is a writ to the juſtices for the 
diſannulling of a fine, levied of land holden in ancient 
demeſne to the prejudice of the lord. Regi/ft. Orig. 


Fine capiends p20 texris, 4, Is a writ lying for 


committed to priſon, obtaineth favour for a ſum of 
money, &c, to be diſcharged from his impriſonment, 
and his lands and goods to be xe-dehvered unto him. 
Reg. Orig. fol. 142. : 
Fine fore, (trom the French adjetive fin, ſignifying 
ſometimes crafty, ſometimes artificial or exact, and the 
fubſtantive force, in Latin vrs,) Signifies an abſolute ne- 
ceflity or conftraint not avoidable ; as when a man is con- 
trained to do that which he can no way avoid, we ſay, 
he doth it de fine force, and in this ſenſe it is uſed, Old 
Nat. Brev. fol. 78. and in the age Hen. 8. c. 12, 
and in Perkins, Dower 321, In Mantell and J/o0d- 
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in Poalry's caſe, Co, 6 Rep. fol, 111. Cowell, edit. 


1727, | "3+ 
Fine levando de tenement(s tentis be Rege in 
» &, Is a writ direfed to the juſtices of the 
Common Pleas, whereby. to licenſe them to adthit of a 
=> for ſale of lands held # capite. Reg. Orig. fel, 
I 7. ; ” p” k ; ' : 
Finem fatere, To compound, or make ſatisfaQion 
for a crime. "Tis mentioned in Leg. H. r. c. 53. in 
Mat. Pariſ. p. 586. and in WWal/mpham, p 180. 


Fine non capt mewn Is a 
writ to inhibit office 8 Mn; xe nes for fair 
pleading. Reg. Orig.\fo,-119., See Pleder, 
_ Fine po rediſleiſina capfenda, #t. [s a writ that 
lieth for the releaſe of one laid in-priſon for rediſſeitn, - 
upon a reaſonable fine, Reg. Orig. fol. 222. | 

Fines for alienation were fines paid to the King by 
his tenants in chief, for licence to alien their lands, ac- 
cording to the ſtat. 1 £4. 3. c. 12. But fee were they 
are taken away, 12 Car, 2.c. 24. /. 1, 6. | 

Fines fo2 offences, Fine, in this ſenſe, is amends, 
pecuniary puniſhment, or recompence for an offence 
committed againſt the King and his laws, of ag2inft the 
Lord of a manor : In which caſe a man is faid finem fa- 
cere de tranſgreſſione cum rege, &c, Reg. Jud. f. 25. a. 
Cowell, | 

It ſeems that originally all puniſhments were corporal ; 
but that after the uſe of money, when the profits of the 
courts aroſe from the money paid ont of the ivi cauſes, 
. and the fines and conhſcations in criminal ones, the com-. 


ofe | mutation of puniſhments was allowed of, and the cor- 


poral puniſhment, which-was only in terrerem, changed 
into the pecuniary, whereby they ſound' their own ad- 
vantage. This begat the diſtin&tion between the preater 
and the lefſer offences ; for in the crimina mqjvra there 
was at Jeaſt a fine to the King,” which was levied by a 
capiatuy ; but upon the leſſer offences there was only an 
amercement, which was affeered, ant for which a d:/7rin- 
gar, or ation of debt only lay. 2 Pac. Abr. 502. 


1. Tho have ſufficient authority to fine and amerce, and 
for what offences. | "Th | 

2. In what actions or proceedings there ought to be a fine 
or amercement. LREITES <] 

3. Who, in reſpeft of their Sor/es are not to be fined 


or amerced; and where a fine ought to be awarded, ond not 
an amercement. F® | 


4. Of mitigating or aggravating fines 1 of moderating or 
affeering amercements ; and of the manner of recovering 
- fines or amercements. © S 


for what offences, 


Regaverly all courts of record may fine and impriſon 
an” offender, if the- nature of. the . offence be ſuch 
as deſerves ſuch puniſhment. B C9. .39, Dalt. 400. 
But no court, unleſs of record, can fine or impriſon. 
11 Co; 43- b. Godb. 38x. 8. P. adjudged. Co, Lic. 
117. And all courts of common law, that have power 
given them 'to fine and impriſon, are thereby made courts 
of record. 71 Salk. 200. "2.18 

The ſhetiff in his turn may impoſe a fine on: all ſuch 
as are guilty of any contempt in the face of the court, 
and may alſo impoſe what reaſonable fige he ſhall think” 
fitting upon a ſuitor refuſing to be ſwern, or upon a 
bailift refuſing to make a panel, We. of upon a tithing= 
man negleQing to make his preſentment, or upen one of 
the jury refuſing to preſent the articles wherewith they 
are charged, or upon. a -perfon uy choſe conſtable re- 
fuſing to be ſworn. . 2'1nf, 142, 8 Co: 98, -- - 

Alſo the ſteward of a coutt-leet may by recognizance 
bind any perſon | to theiipeace who ſhall make an affray 
in his preſence, ſitting the. court, or may commit him 
to ward, cither for want of ſureties, or - by way of pu- 
niſhment, without demanding any ſureties of him ; in 


1. Who, have ſufficient authority to fine and amerce, and 


land's caſe, Plow, fo. 9g, And in Eyton's caſe, cited 


| which caſche may afterwards impoſe a fine according to 


his 
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his diſcretion, #, N, B. 82, Dalit. cap. t- Lamb, 
cap. 3.10 H. 6. 10, b. Cromp. 7. 2 Hawk. P. C. 4+ 

Alto the ſheriff in his turn, and the ſteward of a 
court-leet, have a diſcretionary power, either to award a 
fine or amercement for contempt to the court; as for a 
ſuitor's refuſing to be ſworn, &c. and the ſteward of a 
court-leet, may either amerce or fine an offender, upon an 
indictment for an offence not capital, within his juriſ- 
diction, without any further proceeding or trial; eſpeci- 
ally if the crime were any way enormous, as an affray ac- 
companied with wounding, Keilw. bb. Kitchin 4.3, 51+ 

It is ſaid that, ſome courts may impriſon but not fine, 
as the conſtables at the petit ſeions. 11 Co. 44. 1. 
Rol. Rep. 74. 11 Co. 43. b. 

Alſo ſome courts cannot fine or impriſon, but amerce, 
as the county, hundred, &c. 11 C9. 43. b. | 

But ſome courts can neither fine, impriſon, nor 
amerce ; as eccleſiaſtical courts held before the ordinary, 
archdeacon, &c. or their commiſſaries, and ſuch who 
proceed according to the Canon or Civil law. 11 Cz. 
44+ a. 

Every court of record may enjoin the people to keep 
ſilence under a pain, and impoſe reaſonable fines, not 
only on ſuch as ſhall be convicted before them of any 
crime on a formal proſecution, but alſo on all ſuch 
as ſhall be guilty of any contempt in the face of the 
court; as by given opprobrious Janguage to the judge, 
or obſtinately refuſing to do their duty as officers of the 
court. 11H. 6. 12. b, 1 Rol. Abr.: 219. .8 Co. 38. 
11 Co. 43. Cro. Eliz. 581. 1 Sid. 145. 

If any of the jury give their verdict to the court, be- 
fore they are all agreed of their verdict, they may be 
fined. 4o Af. 10. 

If time out of mind a conſtable hath ye ren elected, 
and preſented by the jury at aleet, and. . by them is 
elected and veefented conſtable, and being in court, and 
by the ſteward required to take his oath accordingly, re- 
Fuſes and departs in contempt of the court, the ſteward 
_ impoſe a fine on him. 8 Co. 38. 6b. Griſley's caſe. 

av. 9 


leet, the ſteward may impoſe a reaſonable fine on him 
8 Co. 38. b, | 

Soif one of the jury in/a leet departs without giving 
his verdi, he ſhall fined by the ſteward. 8 Co, 
38. b. 


If one is preſent when a murder is done, and does not 


| ____his beſt endeavour to apprehend the murderer he ſhall 


be fined and impriſoned. 3 Loft. 53. | we 

So if two J.are fighting, and others looking on, who 
do not endeavour to part them, if one is killed, the 
lookers on may be inCicted and fined to the King. Noy 
Cs 
, Tf ata juſtice-ſeat, held within a foreſt, a man makes 
a falſe claim of privilege, he ſhall be fined. 4 nfl. 297. 

If a dead body in priſon, or other place whereupon 
an inqueſt ought to be taken, be interred, or ſuffered to 
lie ſo long, that it putrify before the coroner hath viewed 
it, the gaoler or townſhip ſhall be amerced. 1 Keb. 278. 
2 Hawk. P. C. 48. | | 

It any homicide be committed, or dangerous wound 
given, whether with or without malice, or even by miſ- 
adventure, or ſclt-defence, in any town, or in the lanes 
or fields thereof, in the day time, and the offender eſcape, 
the town ſhall be amerced; and if out of a town, the 
hundred ſhall be amerced. 3 -1n/t. 53. 4 Infl. 183 
Cro. Car. 25%. 3 Leon. 207. 2 Infl. 315, Dyer 210, 

 Alfo fiance the ſtatute of HFnchefter, cap. 5. ordains, 

That walled towns ſhall be kept ſhut from ſun-ſetting to 
ſun-riſing; if the fact happen in any ſuch town by night 
or by day, and the offender eſcape, the town ſhall be 
amerced. 3Inf!. 54. 7 Co.6.b. 7.a. BY | 

If, by the foreſt law, hue and cry is made for a treſpaſs 
in veniſon, the townſhip or village, within the foreſt, 
which does not follow the hue and cry, ſhall be amerced 
at the juſtice-ſeat. 4 1n/l. 294. 

If the deciners ought to pay arent to the leet, pro certo 
letz, this is not properly a rent, but a ſum in groſs; 
and if they do not pay it, thev be. amerced, for this 


So f; a tithingman refhſe to make a preſentment in a 
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is due and payable at the leet. 13 H. 4.9. t Roll A5r, 


- 2ZII, 


A man ſhall not be amerced in a leet for a treſpaſs to 
the lord himſelf, for he ſhall not be his own judge. 
12 H.4.8.b. 1 Leon. 242.8. P. 

If a man arreſts another in London, coming to the 
Common Pleas, to anſwer a writ at the ſuit of the ſame 
man, becauſe he ought to have his privilege, the plain- 
tiff ſhall be fined for the contempt to the court. 9 H. 6. 
55. 1 Roll. Abr, 218. $. C. 8 Co. 60. S. C. cited. 

So if the plaintiff, in a ſuit, #2 banco, be arreſted at the 
ſuit of the defendant in London, before the return of the 
writ in banco, this is a contempt to the court; and for 


this he ſhall be fined and impriſoned, 11 H. 6. 23. 


' 1 R4l. Abr. 218. $. C. Where one under countenance 
' of law is guilty of a double vexation ; as if he ſues in B. 


and pending this, ſues in London for the ſame cauſe, he 


ſhall be fined, 8 Co. 60. a. Geulf. 30. pl. 5. 


2. In what aflions or proceedings there ought to be a fine 
or an amercement. | 


It ſeems; that regulary there was a fine or amercement 
in all actions; for the plaintiff or demandant did not 
prevail, it was thought reaſonable that he ſhould be pu- 
niſhed for his unjuſt vexation; and therefore there wzs 
judgment againſt him, quod it in miſericordia pro falſo 
clamore. 8. Co. F. N. n', 5. 4 Py 

Hence when the plaintiff takes out a writ, the ſheriff, 
before the return of it, is obliged to take pledges of pro- 
ſecution, which, when fines and amercements were con- 
ſiderable, were real and reſponſible perſons, and anſwer- 
able for thoſe amercements; but being now ſo very in- 
conſiderable, that they are never levied, they are only 
formal pledges entered, viz. Fohn Doe and Richard Ree. 
I Sand. 227. See tit. Dail, - 

In all actions, where the judgment is againſt the de- 
fendant, it was to be entered with a /ericordia, or a 
capiatur ; and herein the difference is, that if it be an 
action of debt, or founded on a contract, the entry is 
ideo in miſericerdia, without aſfleſling any ſum in certain, 
which was afterwaids affeered by the coroners in the pro- 
per,county; but if it were in an aCtion of treſpaſs, the 
court ſedthe fine, and levied it by a capiatur. 8 Co. 60. 
1 Roll, Abr. 212, 219, Cro. Eliz, 844. Cro. Jac. 
255, | 
— therefore in all ations quare vi et armis,.as reſcous, 
treſpaſs, &c. the defendant ſhall be fined. 8 Co. 59. 
1 Roll. Abr. 222, | 


So in a writ. of recaption in the Common Pleas, if 


| judgment be given againit the defendant, he ſhall be fined 


and impriſoned; but in a writ of recaption .in the 
county-court, if the defendant be convicted he ſhall only 
be amerced. 8 C9. 41. @. 60.6. 11 Co. 43. FN. B. 


In a real action, ſo in an attaint againſt him who re- 
covered in the firſt ation, if the plaintiff recovers, the 
defendant ſhall be amerced. 1 Roll. Abr, 212. 

If a man recovers in an affiſe, and dies, and his wife 
is endowed, in an attaint againſt the wife, if he recovers, 
the wife ſhall be amerced. 4o. 4A/. 20. 1 Roll. Abr. 
212, 

In an ation upon the ſtatute of Maridbridge, for dri- 
ving a diſtreſs into another county; the defendant ihajl 
be- ranſomed, (which admits that he ſhall be ined.) 36 
Aſſ. 38. 1 Roll, Abr. 219. 

In an aſliſe of rent, if the tenant be found guilty of a 
diſſeifin with force, becaule of a reſcue dohe by him 
without vi & armts, he {hall be fined, tho* this be not 
within the ſtatute. 33 /Z.6. 206. 1 Rull, Abr. 219. 

In all judicial writs, if the plaintiff is barred, nonſuit, 
or his writ abates, the plaintiit ſhall not be amerced, be- - 
cauſe the proceſs is founded upon a record. 8 C's. 61. a. 

But as fines and amercements in thole actions, by not 
being levied, became matter of form, it was thought 
hard, that for any irregularity herein, a judgment ſhould 
be arreſted ; 2nd therefore by the 16 & 17 Car. 2. cap. 8. 
it is enacted,” That no judgment after verdict, can- 
feſſion by cognovit actionem, or reliftu, werificatione {hall 
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be reverſed for want of a miſericordia or a capiatur, - or 
becauſe one is put for the other.” | 
And by the 5 & 6. 3. cap. 12, reciting, that di- 


vers ſuits and actions of teſpaſs, ejectments, aſlaults and 
falſe impriſonment, are brought by party againſt party in 


| the reſpective courts of law at J/:/min/ler; and upon 


judgments entered againſt the defendant or defendants, in 
{ſuits or ations, the reſpeRive courts aforeſaid do ex officio 
iſſue out proceſs againſt ſuch cefendant and defendants for 
a fine to the crown, for a breach of the peace thereby 
-committed, which is not aſcertained, but is uſually com- 
pounded for a ſma}l ſum of money, by ſome-officer in 
each of the ſaid courts, but never eſtreated into the Ex- 
chequer ; which officers, or ſome of them, do very of- 
ten outlaw the defendants for the ſame, to their great 
damage ; and therefore it is enacted, ** That no writ or 
writs, commonly called Capias pro fine, in any of the 


ſaid ſuits or actions, in any of the ſaid courts, ſhall be 


ſued out, or yngs. =p againſt any of the ſaid defendant 
or defendants, or any further proceſs thereupon, but the 
ſame fines, and all former fines, yet unpaid, are and 
ſhall hereby be remitted and diſcharged for ever; vet ne- 
vertheleſs the plaiatiff or plaintiffs, in gan fp ation, 
ſhall (upon ſigning judgment therein, ovef and above 
the uſual fees for ſigning thereof) pay to the proper offi- 
cer, who ſigneth the ſame, the ſum of fix ſhillings and 
eight-pence, in full ſatisfa&tion of the ſaid fine, and all 
fees due for or concerning the ſaid fine, to be diſtributed 
in ſuch manner as fines and fees of this kind have uſu- 
ally been, and not otherwiſe ; which ſaid officer and of- 
ficers ſhall make an increaſe to the plaintiff or plaintiffs 
of ſo much in their coſts, to be taxed againſt the ſaid 
defendant or defendants.” 

But though this ſtatute takes away the capratur fine, 
yet it is ſaid to be the praQtice of the court of Common 
Pleas, to make a ſpecial entry of the judgment in this 


manner, nihil de fine quia remittitur per flatutum, in the 
' fame manner as where the hne was pardoned, in which 


caſe the entry was nil de fine quia pardonatur. 1 Salk. 
54+ Comb. 387. 

But it was ruled on debate in the King's Bench, that 
this ſtatute having taking away the fine, there was no 
judgment of capiatur to be entered againſt the defendant, 
nor any thing in lieu thereof, but that that clauſe was to- 
rally to be left out of the judgment, for that it was not 
like the caſe of a pardon, which does not alter the law, 
but only excuſes the party. Carth. $9o. Linſey ver, Sir 
Talbot Clerk. 1 Salk. 54. Comb. 387.8. C. | 

If in a real aftion the tenant comes the firft day, and 
renders the land, he ſhall not be amerced. Co. Lit. 126. 
5 Cor. 49. Cro. Eliz. 65. Cro. Car. 564. B Co. 61. 

So in detinue for a box of charters by the heir, upon 
the delivery of his father; if the defendant comes the 
firſt day, and ſays, that he hath been always ready to 
tender them, and yet is, if the plaintiff does not traverſe 
this, the defendant ſhall not be amerced. 38 £Z. 3. 20, 


1 Rol. Abr. 212. | 
In a cut in vita, if the tenant vouches, and the 'vouchee_ 


comes the firſt day of the ſummons, and tenders, yet he 
thall be amerced; for when -the tender is not at the firſt 


- day of the original, an amercement is due to the King. 


14 Ed. 3.16. 1 Rol. Abr. 212. 

In an account, if the defendant comes the firſt day, 
and tenders the money, and the plaintiff accepts it, 
none of them ſhall be amerced. 2 R. 2. 45. 1 Rel. 
Abr. 242. | | 

So in an account, as receiver of x0 /. if the defendant 
pleads Never his receiver, and this found againſt him, by 
which he is adjudged to account ; and after he comes and 


tenders the 10 /. and makes oath, that after the time 
that the money was delivered to him, he could not find. 
any to buy for profit ; this thall be a good diſcharge 'of 


the-defendant, and neither be nor the plaintiff ſhall be 
amerced. 46 Ed. 3. 40. 1 Rol. Abr. 212. 

In dower, if the tentit, after he is eſfoined, render 
dower, and avers, that he hath always been ready, &c. 


the tenant ſhall not be amerced, 22 Ed, 3.2. 1 Rl. 


Abr. 212. 
Vol, II, 
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In a writ of dower, If the tenant vouches the heir of 
the baron, and the vouchee demands the lien ; and up- 
on thisthe vouchee enters into warranty, as he who has 
nothing by deſcent, &c. and the tenant ſays, that he 
hath aſſets by deſcent; upon which judgment is given, 
and the demandant ſhall recover againſt the tenant, &c. 
the vouchee ſhall be in miſericordia, tho” he doth counter- 
plead the warranty, 18 Ed. 3. 14. 1 Rol. Abr. 212. 
| If in an aGtion of debt the defendant comes th? firſt 
day, and appears by attorney, and makes defence, ſcili- 
cet, defendit vim & injuriam quando, &c. and after the 
attorney pleads npn ſum informatus, the defendant ſhall be 
amerced ; for he ought to have acknowledged the aQtion 
- _ day, and not to have made any detence, 1 Roll. 

43 | 5. ns. ; 
 Soif in debt the defendant comes the firſt day, and 
imparles till the next term, and then judgment is given 
upon non ſum informatus, thedefendant ſhall be amerced, 
I Rol. Abr. 213. 

_ If the plaintitf be nonſuit, or if a writ abates by the 
act of the plaintiff or demandant, or for matter of form 
the plaintiff, or demandant ſhall be amerced. Co. Lit. 
127. 8 Co. 61. 1 Rl. Abr. 219. 

n an action brought by two, if the writ abates by 
the death of one of them, the other ſhall not be amer- 
_ becauſe it is by the act of God, without the default 
of the party. 43 A/.18. 43 Ed. 3. 2% Co. Lit. 127. 

1 Rol. Air. Fo EAT IIDE 203 | F 

So if two join in a perſonal aRion, and one is non- 
ſuit, which in law is the nonſuit of the other, yet the 
other ſhall not .be amerced, becauſe this is not his fault, 
47 Aſſ. 3- 8 Co. 61. 
| If one demandant or plaintiff is nonſuit in ſuch ac- 
tion, wherein ſummons and ſeverance lies, and the other 
proceeds therein, he that is nonſuit ſhall not be amerced, 
8 Co. bi. a. | 

It ſeems to be a general rule, that if part is found for 
the demandant vr plaintiff, and part againſt him, he ſhall 
be amerced. 8B Co. br. 0, | | 

As if in action of covenant, for ſeveral covenants 
broke, if the plaintiff be barred for one, he ſhall be 
amerced for this, though he recovers for the other, x 
Rol. Abr. 216. 1 Rol. Rep. 411. 8. C. 

So in an aQtion, upon the caſe, upon a promiſe to do 
two things, ſcilicet, to pay ſo much for certain land ſold, 
and if the vendee'ſells it again for more than he paid, to 
pay ſo much more; and the defendant pleads in bar a 
releaſe, which jis adjudged no bar for part (ſcilicet for 
the Jaſt ſum) and a bar for the firſt ſum; he ſhall be 7 
m'ſericordia for this ſum of which he is barred, though it 
be an intire promiſe; and he could not have an action 
but upon both parts, for he might have acknowledged 
himſelf : atisfied of that which he had releaſed. 1 Rel. 
Abr.216, 1 Rol. Rep. 411. 

If the plaintiff declares, that he was poſi-{ſed of an 
hoy, floating at anchor in the river Thames, loaded with 
200ds, and that the defendant /atis ſciens, being maſter 
of a ſhip ſailing in the river, ſo negligently governed his 
ſaid ſhip, that ſhe in predif, naviculam of the plaintiff 
violenter ruebat, & illam fregit & ſubmerſit ; and upon 
Not guilty pleaded the jury find, that quoad negligentem 
gubernationem navis pred; defend. per quoad in naviculam 
quarentis violenter ruebat, & illam fregit & ſubmer/it, the 
defendant is guilty, & guoad reſiduum pramiſſorum, that he 
is Not guilty; the plaintiff ſhall not be amerced, for 
there is no re/iduum, and the firſt part of the verdi& 
comprehends all the injury complained of in the declarg- 
tion, Hard. 300. | 

In an action of waſte in domibus W gardino,/if upon 
the writ of inquiry of waſte the defendant be found 
guilty in domibus, and Not ps ary gardino, the plain» 
tiff ſhall be 42 miſericordia tor the garden. 14 £4. 3, 
Cro.'Gar. 453. S. C. | 

In treſpaſs for the battery of his ſervant, and the ta- 
king of his timber, if the defendant be found guilty of 
the taking of the timber, and not guilty of" the battery of 
the ſervant, the plaintiff ſha]l be amerced for this. 22 
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Ajſ. 76. 1 Roll, Abr. 217. S. C. MAdoor 692. 8. P. 
Dyer 89. pl. 111. Like point. ; 

If in debt upon, the ſtatute of FH. 8. for buying of 
tithes, the plaintiff demands 501. for the value of the 
land, and the jury find the value but 20 /. the plaintiff 
ſhalÞhave judgment, &c. but ſhall be. amerced guoad the 
reſidue of the 5ol, Cro. Eliz. 257. EY 

But in treſpaſs, or other ations where the plaintiff 
declares ad damnum, if leſs be found than he declares tor, 
yet the plaintiff ſhall be amerced, becauſe the action is 
founded upon an uncertainty. Cro, Eliz. 257. per 
curiam. | ; 

In replevin, if the defendant avows the taking of two 
ſeveral diftrefles, for ſeveral cauſes, and iflue is joined 
upon the taking of one diſtreſs, and found for the plain- 


tiff, and a nolle proſequi entered as to the other, the 


plaintiff ſhall not be amerced, 2 $1. 136. per curiam, 


3. Tho, in reſpe& of their perſons, are not to be fined or 
amerced ; and where 'a fine eught to be awarded, and nat 
an amercement. 


The King being plaintiff or demandant, ſhall not be 
amerced, nor ſhall the Queen conſort., Co. Lit, 127. 
8 Co. 61.  F.N.B. gi. 3 Bullt. 276. 

An infant being plaintiff or demandant ſhall not be 
amerced, and this is the reaſon he ſhall find no pledges. 
Co. Lit. 127. 8 Co. 6x. Palm, 518. 1 Roll. or. 


214, 288. 


But an infant defendant ſhall be amerced, if he pleads 
with the demandant, and the matter is found againſt 
him ; but he ſhall be pardoned of courſe. 1 Roll. Abr. 
214. Cro. Car. 410. T0 HOI) ; 

But if an infant brings an action by his prochein amy, 
and pending the aCtion comes of full age, and makes an 
attorney, and after is nonſuit, he ſhall be amerced. 

er 338. pl. 41. | 
wt - ont brings an aCtion of treſpaſs by guardian 
againſt two, and the defendants plead Not guilty, and at 
the ni prius the plaintiff appears in perſon, and a ver- 
dict is found for the plaintiff for part, and Not guilty 


for the reit, andone of the defendants Not guilty; and. 


judgment is given for the plaiatiff, for that for which the 
verdict is given for him, & guod nihil capiat per bulem 
for the reſt, and him that is tound Not guilty; /ed nil 
de miſericordia pro falſo clamore, &c. quia querens tempore 
tranſgreffionts predict, fatie infra etatem exijlebat ; yet 
this is good, and no erior, 1 Kell. Aor. 214. 


If apracipe is brought againſt an infant, and pending 


the plea he comes of full age, he ſhall be amerced for the 
delay after he comes of or Poa 5 Co. 49, Moor 394. 
1 Rill. Rep. 294. 3 Buijire 151. e's | 
If geo Jes feme are vauched in the Dinh of the 
feme, and judgment againlt them, and the teme 1s to be 


 amerced, they thall be amerced, tho” the feme be within 


age, the huſband_ being of full age. 16 £4. 3. 14. 
1 Roll. Abr. 14. 

In an ation upon the caſe againſt baron and feme_ for 
ſcandalous words ſpoke by the feme, and judgment is 
given againſt both ; as well the huſband as the wife ſhall 
be amerced. #Tb. 127. | 


In an action of trover and converſion againſt baron and. 


feme, for the coverſion of the feme during the cover- 
ture; if the feme be found guilty þy verdict, and the 
baron not guilty, yet both ſhall be iz miſericordia; for 
the amercement is not for 'the converſion, but for the 
delay of the ſuit, and the non-rendering the firſt day, of 
which the baron is as well guilty as the feme. 1 Roll, 


 Abr. 215. Cro. Fac. 439, 440. 1 Roll. Rep. 293. 


Bulſl. 151. S. 
, PAS of dower, if the tenant vouches the baron 
and feme as in right of the feme, as heir to the huſband 


"of the demandant, and the voucher demand the lien 


upon which the lien is ſhewn, and they enter into war- 
ranty, as thoſe who have nothing by deſcent; and the 
tenant ſays that they have by deſcent, upon which judg- 
ment is given againſt the tenant, &c. the feme only 


ſhall be amerccd without the baron, 1 Roll. Abr. 


215-0. « 


| 
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If a ſeme covert ſues a groundleſs appeal of the death of 


her huſbind, known by her to be alive, ſhe ſhall be fined. 


Bro. Appeal25. 8 H. 4. 17. pl. 2. | 

Inan afſie againſt baron and feme, if the feme be 
received upon the default of the baron, and pleads in bar, 
and acknowledges an ouſter, and the demandant takes 
iſlue upon the bar, and this is found for the demandant, 
the tenant ſhall not be impriſoned, for this confeſlion of 
an ouſter, becauſe ſhe is a feme covert. 37 Af. 1. 
1 Roll. Abr. 220. 

If a baron of parliament be found a diſſeiſor with force 
in an afliſe, the judgment againſt him ſhall be gued ca 
pratur. 1 Roll. Abr. 220. 

So in debt upon an obligation againſt a baron of parlia- 
ment, if the defendant pleads non et fattum, and the iff ue 
is found againſt him; the judgment againſt him ſhall be 
quod capiazur, 1 Roll. Abr. 220, 22.1. 


As to the caſes where a fine ought to be awarded, and 


not an amercement, we have already taken notice of the 
difference made between offences; and that for the delifa 
majora, ſuch as breaches of the peace, contempts, or 
diſturbances committed 7n faue curia, the court ma 
fine and impriſon ; but that in real ations or aRions of 
debt, the defendant is only to be amerced. 8 Co. 39. 
Hob. 180. ; 

A man ſhall be fined and impriſoned for all contempts 
done to any court of record, againſt the commandment 
of the King's writ under the Great ſeal, as in a gquare 
non admiſit, quare incumbravit, attachment upon a pro- 
hibition, &c, 8 Cy. 60. 

But when the demandant or plaintiff, tenant or defen- 
dant /e retraxit, or receſſit in contemptum curie ; yet this 
is no contempt againſt the commandment of the King 
by writ, and therefore he ſhall not be fined in ſuch caſe, 
but amerced only. 8 Co. 58. Cre. Fac. 211, 

If in replevin, the defendant claims property falſly ; 


and this in a proprietate probanda is found againſt him, 


he ſhall be fined and impriſoned. 8 Co. bo. a. 
If a mgn denies a recovery or other record to which 


he himſelf is party, he ſhall not be fined ; for it is nat 


his aCt, but the a& of the court ; and he does not deny 
the record abſolutely, but ron habetur tale recordum. 
8 Co. 60. a. 

In an afliſe, if the tenant be attainted of a difleifin 
with force, he ſhall be impriſoned. 1 Roll. Abr. 222. 


But in an afliſe for a rent-ſeck, if the defendant be 


found a diſleiſor only, the judgment ſhall not be gued 


| <apiatur, but only in miſericordia. 1 Roll. Abr. 223. 


Alſoin an afſiſe of rent charge againſt ſeveral tenants ; 
if it be found the plajntiff diſtrained for this, and one of 


the defendants, without conſent of the reſt, made a 


reicous, tho” the others are difſeiſors by the denier; yet 
they ſhall not be impriſoned, but only he who made the 
reſcous. » 39 A]. pl. 4. 1 Roll. Abr. 223. 

In an afliſe, if the tenant by his plea does not deny 
the ouſter, though he be found a difleiſor without force 


yet he ſhall be impriſoned. 28 AY. 15, 1 Roll, Abr, 


.2TJ. s, C, | | 
In an aſfliſe of nuſance, if the demandant be found 


guilty, he ſhall be impriſoned. 19 Af. 6. 1 Roll Abr, 
222. 8, C. 


Altho* in all aQions guare vi & armis, as reſcous, 


treſpaſs, &c. the defendant ſhall be fined ; yet in ations 
of treſpaſs upon the caſe, if the deſendant be found 
guilty, the judgment ſhall not be gued capiatur, but gued 


ſit in miſericordia. 8 Co, 59. b, 1 Roll. Abr. 222. 


8 Co. 5g. Heb. 189. 

But in treſpaſs, if the plaintiff declares that he levied 
a plaint in London, and upon proceſs F. S. was arreſted 
by a ſerjeant, and that the defendant vi & armis reſcued 
him, per guod he loſt his debt; and upon Not guilty 
pleaded, it is found for the plaintiff; the judgment here. 
upon ought to be quod defendens capiatur ; for tho? the 
nature of the action is properly an action upon the caſe, 
as touching the loſs of the debt of the plaintiff; yet this 
being with force to the ſerjeant, who was a miniſter as 
well to the plaintiff as to the court, the aftign may be 
vi & armis, Hib, 180. 1 Roll, Abr, 222. 8, C. , 
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' be found that the cattle of the defen 


a non-feaſance only, 
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| TIfa man denies his own deed, and this is found againſt 

kim by verdi&, he fhall be impriſoned for his falſity and 

trouble to the jury. 1 Roll. Abr. 220, 224. 2 Bulfir. 

230. 8. P. PRI TEE wht $04 
But if a man, where his .own deed is pleaded againſt 


him, pleads non eff faftum, and after at the nif# prius, or 


before verdict, relif?d verificatione cognovit this to be his 
deed, he ſhall not be impriſoned, but only amerced. 
See Co. bo. 1 Rell. Abr. 224. Kelw. 42. 2 Roll. Rep. 
45. Noy 4. Cro. Jac. 64, Dyer 67. Raym. 202. 


rt Med. 73. 2 Saund. 189. 2 Keb. 678; TR 


4- 
If a man pleads a deed of the plaintiff or his anceſtor, * 


made to the anceſtor of the defendant who pleads it, and 
this is found againſt him, he ſhall not be impriſoned for 
his falſity, becauſe he could not know, whether this was 
his deed or not, being made to his anceſtor. 28 A. 10. 
x Roll. Abr. 224. x 
In treſpaſs contra pacem, for ay wy his corn; if it 
ant eſcaped, but not 
contra pacem, and trampled the corn; yet the defendant 
ſhall be impriſoned, for he ought to keep his cattle at his 
peril, 27 Af. 56. 1 Roll. Abr. 222.8, C. 

In an ation upon the caſe, upon an efſumpſit, if the 
defendant be found guilty, the judgment ſhall not be 
quod capiatur, but guid fit in mochirier iis 1 Roll, Abr, 
222-737. 

To writ of deceit againſt the party who recoverd in 
a real ation, and the fheriff, if it be found that no ſum- 
mons was made, he that recovered before ſhall be im- 
priſoned. 1 Roll, Abr. 223. 8 Co. 59. 8. P, 

In all caſes where a thing is reſtrained by any ſtatute 
the offender ſhall be fined and impriſoned. B Co. 60. b. 
Gro. Fac. 631. 

As in an a&tion upon the ſtatute of Marlebridge for 
driving a diſtreſs out of the county, the defendant bein 
found guilty ſhall be impriſoned. 30 Af 38. 1 Roll. 
Mr. 222. -- ; 

$0 in an aCtion of debt upon the ſtatute of xr & 2 Ph. 
& Ma. of diſtreſles, upon which the defendant ſhall for- 
feit to the party grieved, for the driving a diſtreſs out of 
the hundred 5 /. and treble damages; ifthe defendant be 
found guilty, the judgment ſhall be quod capiatur. 1 
Rull. Abr. 222. 

In an ation of debt upon the ſtatute of uſury, for 
treble the ſum lent, for taking more than 8 /. per cent. if 
the defendant be ſound guilty, the judgment ſhall be 
guod capiatur, becauſe he took it contrary to the proviſion 
of the | xy x Roll. Abr. 223. 

But in an aCtion of debt upon the ſtatute of 2 Ed. 6. 


for not ſetting forth-of tithes, if judgment ſhall be given | 


for the plaintiff, the judgment thall be quod /it in miſeri- 
cordia, and not guod capiatur ; becauſe this is but a debt 


given in recompence of tithes; and this is the uſual courſe, 
x Roll. Abr. 223- 1 61d, 233. | 


Soin an action for a robbery founded upon the ſtatute 


_ of IVinchefler, if the defendants are found guilty, the 


judgment ſhall be guod /int in miſcricordia ; becauſe this 
action is not founded upon any male-feaſance, but upon 
Cro. Fac. 350. | 

In an ation of treſpaſs for an aflau]t and battery; if 
the battery was done þefore a general pardon, by which 
the fine is pardoned, yet the judgment ſhall be entered 
quod capiatur ; for the court need not take conuſance 
thereof without demand. Gro. Car, 32. 


4. Of mitigating or aggravating fines; of moderating or 
affeering amercements ; and of the manner of recovering fines 
or amercements. : 


Where a perſon is convicted of a criminal offence, 
and for which he ought to he fined, the meaſure thereof 
is left to the diſcretion of the judges, who proportion ſuch 
fine ſo as to make it adequate to the offence, fromthe 


conſideration of the baſeneſs and enormity, and dangerous 


tendency of it, the malice, deliberation and wilfulneſs, 
with which it was committed, the age, quality, and de- 
gree of the offenders, &c. 2 Haw. P, C, 445. 


| 


PO 
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If a proſecutor accepts coſts fram the defendant, he 
cannot, by the rules of the court, aggrayate his fine, be- 


cauſe in ſuch caſes, having no right to and coſts, if 
he take them at all, he muſt take them by way of ſatiſe 


| faQtion of the wrong ; after which it is unreaſonable for 


him to harraſs the defendant. 1 Sa/b. 55, | 

But as to thoſe coſts giyen by 5 & 6 IV. & M. on the 
removing a cauſe by certiorari, the proſecutor is not re+ 
ſtrained from aggravating the fine to be ſet on the defen» 
dant, becauſe he has a right to ſuch coſts by the expreſs 
words of the ſtatute. 2 Haw. P. C, 292, cont. 1 Salk, 


A fine is under the power of the court during the-term 
in which it is ſet, and may bemitigated as ſhall be thought 
proper; but after the term it ales of no alteration, 
Co. Litt. 260. Cro. Car. 251. Raym. 376. 

If a perſon is indicted and found guilty of a great nu- 
fance, arid a writ goes to the ſheriff to abate it; if the 
party refuſes to abate it at his awn charge, the court will 
raiſe the fine accordingly ; foe: if the nuſance may be 
eaſily removed, as pulling down a wall, &c. Comb. 10. 

Upon a motion to ſubmit to a ſmall fine after a con» 
feſſhion of the inditment, which was for an aflault ; 
Hoelt Ch. J. took a difference, where a man confeſſes an 
indictment, and where he is found guilty ; inthe firſt 
caſe; a man may produce affidavits to prove ſon aſſault 
upon the proſecutor, in mitigation of the fine ; otherwiſe 
the defendant is found guilty ; for the entry upon a con+ 
feſſion is only non wult contendere cum Damina Rege, & 
pomit ſe in gratiam curia. 1 Salk. 55. | 

If an exceffive fine is impaſed at the ſeſſions, it may be 
mitigated at the King's Bench. 1 Vert. 336, 

'The court may aſſeſs a fine, but cannot award any 


| corporal puniſhment againſt the defendant, unleſs he be 


—_y preſent in court. 1 Salk, 56, 400. Comb. 
30, 77- | . 

Before the ſtatutes of Magna Charta, and We/tm. x, 
cap. 6. the lords uſed to ſet fach exceſſive and grievous 
amercements on their tenatits, that under pretence of ſuch 
amercements they uſed to ſeize the whole profits of the 
tenement which they had granted : To prevent this op- 
preſſion, and to take away all fines and amercements at 
the will and pleafure of the lord and his ſteward, and 
likewiſe all excefſive fines ayd amercements, if they were 
never ſo cerfain, the ſtatutes appoint, that every amerce+ 
ment ſhould be affeered; fo that tho' the court or homage 
do award an amercement, yet it is to be affeered by 
the 2ffeerors, who are ſo called, becauſe they affeer or 
bring in the quantity of the amercements, 8 Co. 39, 
2 Injl. 27. | 

Theſe amercements are to be with a ſ/alyo confenements; 
and were always held too grievous and exceſhye, if they 
deprived the offender of the means of his livelihood; as | 
ifhe were a ſockman, and the amercement extended to 
take away the beaſts of his plough ; if he were a military 
man, and it extended to take away his arms; if he way 


a merchant, and it extended to take away his merchan- 


dize, if he were a villein, if he took away his cart or 
wainage ; for the words of Magna Charta are, A freeman 
ſhall not be amerced for a ſmall fault ; and for @ great 
fault, after the greatneſs theresf, ſaving to him his conte- 
nement; and a merchant, likewiſe ſaving to him his mer- 
chandiſe, and any other's villain than ours ſhall be likewiſe 
amerced, ſaving his wainage, if he fall into our mercy, 
2 Inſt. 27, 28. 8 Co. 39. / | Ws 
But a fine may be ſet without affeerment, for the 
ſtatute of AJagna Charta does not extend to thoſe caſes, 
where a court of juſtice may impriſfon, and where a fine 
is ſet by way of mercy, as a ranſom and purgation of 
the offence ; for the ſtatute was deſfigned'in mercy to the 
offenders, and not to hinder them trom mercy, and ſq 
did not extend to offences that might be puniſhed by 
impriſonment. 8 Co. 39. a. b. 2 Injl. 27. 11 Co, 43, 
Kelw. 65. Cre. Eliz. 581. Dalt. Sheriff 400. 
If at a court-baron,' according to the cuſtom there 
uſed, a by-law is made, and the penalty of 20 s. laid upon 
every offender, and at ahother court a tenant is pre- 


| ſented for a breach thereof, by which the ſaid penalty is 


forfeited z 


As < 


_ Rel. Abr. 136. 
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forfeited; this cannot be affeered, Mhor 715. pl. 205. 


3 Leon, 7, 8. Bendl. 159.8. C. adjudged, ; 

On the preſentment of a nuſance in a torn or leet, 
the ſheriff or ſteward may either |amerce the party, and 
alſo order him to remove it by ſuch a day, under a cer- 
tain pain, or may order him to remove it, under ſuch a 
pain, without amercing him at all ; the party having no- 
tice of ſuch order ſhall forfeit the pain, on a preſentment 
at another court, that he hath not removed the nuſance, 
without any farther proceeding and every pain fo for- 
feited may be recovered in like. manner as a fine or 
amercement by diſtreſs, or ation of debt ; neither ſhall 
it be affeered to leſs ſum than at firſt ſet. 1 Leon. 203. 
Kitchin 51, 52. 1 Rel. Abr. 468. Cro. Fac. 382. 2 
1 Rol. Rep. 201. Allen 78. 3 Leon, 
7, 8. 5 Mod. 130. 1 Salk. 175- 


The award of the amercement is the aCt of the court 
| but the taxing or reducing it to a certainty mult be 
_ done by certain officers called affeerors, choſen and ſworn 


for that purpoſe ; and therefore if an amercement be im- 
poſed in a court-leet, and affeered by the jury, and not 
by ſworn affeerors for that purpole, it is a void amerce- 
ment, and the lord of the leet cannot maintain his action 
forit. 8 Co. 40. b. 3 Lev. 206. : 

Although by the expreſs words of 1agna Charta, 
Comites & barones non amercientur nifi per pares, &c. yet 
long uſage hath prevailed againſt it, for the amercement 
of the' nobility is reduced to a certainty, viz. a Duke 
107. an Earl 51. a Biſhop who hath a barony 5 /. &c. 
2 Inſt. 28, 6 Co. 54. 8 Co. 40. a. S. C. 

In an affiſe, if the plaintiff does not appear, nor any 
for him, yet three of the afſiſe may be ſworn to affeer 
the amercement, and ſhall do it. 28 Af. 26. 1 Roll, 
Abr. 212. 0p 

In treſpaſs, if the defendant, as bailiff, &c. juſtifies, 
for that the plaintiff was preſented, &c, and fets forth, 
that the amercement was affeered by ,two affeerors, he 
ought to ſhew their names. MKelw. 66. 

y the Common law, the King or Lord may, at 


their eleCtion, diftrain, or bring an aCtion of debt for a 


fine or amercement, Cro. Eliz, 581. 
Ent, 151, $53, 606. 2H. 4.24. >. 
Raym. 68. | 

But every avowry or declaration of this kind ought 
expreſsly to ſhew, that the offence was committed with- 
in the juriſdiction of the court, for if it were not, all 
the proceedings were coram non judice, and a court ſhall 
not be preſun:ed to have a juriſdiction where it doth not 
appear to have one, Hob. 129, Raft, Ent, 553. Co. 
Ent. 572. 

Alſo it is adviſeable to alledge, that the offence was 


Savil 93. Raſt. 
10 H,. 6. 7. 


committed as well as preſented, and to ſhew the names 


of the preſentors and the affeerors in ſetting forth a pre- 
ſentment or affeerment, and alſo to ſhew that proper no- 
tice was given of holding the court, But for this, vide 
Hawk. P. C. 59, 60. | {1 

Of common right, a diſtreſs is incident to every fine 
and amercement, in a torn or leet of offences of right 
within the juriſdiction thereof; but if the offence were 
only the neglect of a duty created by cuſtom, and of a 
private nature, it is clear, that there muſt be a cuſtom 


to warrant a diſtreſs, and perhaps ſuch cuſtom is alſo ne- 


ceſſary, though the duty be of a publick nature. 2 Haw. 
P, C. 60. | 
Alſo the ſheriff or lord may for ſuch fines or amerce- 
ments diſtrain the goods of the offender, even in the 
highway, or in land not holden of the lord, unleſs ſuch 
land be in the poſlefſion of the crown. 1 Rell, 4b. 670. 
2 In/l. 104. 
ut ſuch fines and amercements being for a perſonal 
offence, no ſtranger's beaſts can lawfully be diſtrained 
for them, tho” they have been levant and couchant upon 


the lands of the offender. Owen 146. Noy 20. 


If ſuch court is in the King's hands, the diſtreſs may 
be ſold of common right, after it hath been kept for a 
reaſonable time, as the ſpace of ſixteen days; and it 
ſeems the-better opinion, that where any ſuch court is in 
the hands of a common perſon, if the goods were diſ- 
trained for an offence of a publick nature, they may be 


_ water.--Anno 4 Hen. 7. cap. 2. 
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ſold of common right, without any ſpecial cuſtom for 
that purpoſe FHetley 62. Finch 476, 8 Co. 41. 1 
Roll. Rep. 76. Noy 17, 1 Bulſlr. 53. 

No bailiff can lawfully diſtrain for any ſuch fine or 
amercement, without a ſpecial warrant for fo doing, 
which muſt be ſet forth' by him in an avowry or juſtih- 
cation of ſuch a diſtreſs, Cre. Eliz. 69d, 748%. Moor 
$74. pl. 789. 607. pl. B39. 2 Keb. 745. 1 Salk. 108. 
See 2 Bac. Abr, tit. Fines and Amercements. 

Finire, T7 fine, or pay a fine upon compoſition, — 

nqu.rendum ef! etiam que vidue nm finierunt pro ſe ma- 
ritandis, & finis capiatur ad opus dominu regis. Roger 
Hoveden, pag. 783. Hinire is allo the ſame with fine 
facere in Brampton pap. 1105. Duando Rex Scitia cunt 
domino rege finivit, &c. and in Hoveden, pag. 783. 

Finitio, Death ; ſo called, becauſe vita hnitur morte. 

Fino2s of gold and filver, Are thoſe that purify 
and ſeparate thoſe metals from other coarſer, by fire and 
They are alſo in the 
ſame place called parters, tometimes departers. | 

Fintwit, ls mentioned in the Jaws of Hen. 1. cap. 3. 
and is the ſame with ferge/d., From the Sax. feod, in- 
micus, and wite, mula. ; | 

Fiola for Phiala, A viol, or little bottle. ar. 
Parif. 146. 1n aurata fiola cum vinum coloratum acceperis, 
time Venena. 

Firae, See Ferie, | «4: 

Firdefaze, A going into the army, or taking up 
arms. From the Sax. fird, exercitus, and fare, tter. 
*Tis one of the offences which properly belongs to the 
King's determination,. guz burghbotam, 1. e. a contribu- 
tion towards building a caſtle ; brigbotam, 1. e. towards 
building a bridge; vel frirdefare /uper/ederit, 1. e. not 
gone into the army. Leg. H. 1. cap. 10. 

Firderinga, A preparation to go into the army ; 
which was another offence immediately under the cogni- 
Zance of the King. /b:d. | | 

Firderunga, Furniture for the army. See Fir: 
thunga, 

Firdfare. See Ferdfare, 

Firdſtole, See Fridftole, | | 

| Firdwite, A mulct or penalty impoſed on military 
tenants for their default in not appearing in arms, or 
coming to an expedition. 17ilite detraftate mulita. LL. 
Canuti, par. 2, ca. 22, See Ferdwite, 

Firdw2ethi, Ferdwaithi, Military men, or men wor- 
thy to take up arms, or multred, or enrolled to appear 
upon any occaſional expedition. Cowell, edit. 1727. 

Fire, Houſes in London to be built with party walls, 
Ec. . 19 Car. 2.c. 3- ſef?. 8. 22 Car. 2+: c. 11. /þ. 6. 
DireCtions for preventing fires in London, 6 Ann. c. 3t. 
7 Ann. 17. . 11 Geo; I» c. 28. 33 Gro. 2. 30. 
Firemen exempt from being impreſſed, 6 Ann. c. 31./. 2. 


F 


| Penalty on ſervants firing houſes by negligence, 6 Ann. 


c. 31. ſet, 3. Reſtriftions of boiling turpentine, 7 Ann. 
c. 17. ſef?. 11, Stock in fire-offices how taxed, 4 Geo. 

« C. 2+ fo $4. | 
, For JS matters, ſee Arſon, Burning. 

Firebare, .2u9d /ine dilatione levari & reparari fac. 
frigna & fhirebares ſuper montes altiores in quolibet hundreds. 
Hta quod tota patria, per illa figna, gquotieſcunque nece(ſe 
fuerit, premuniri poteſl, &c. Ordinatio pro vigiliis ob- 
ſervandis a Lynne uſque Yarmouth. Temp. Ed. 2. 
Perhaps from the Sax. fyretor, a beacon, or a high tower 
by the ſea-ſide, wherein were continual lights either to 
direct ſailors in the night, or give warning of the ene- 
my. Cowell, edit. 1727. 

Fire-bote, Signifieth an allowance of wood or eſto- 
vers, to maintain competent firing for the uſe of the te- 
nants: Which by the Common law any man may take 
out of the lands granted to him. + Cowell, edit. 1727. 
See Yay-bote, ESR 

Fire- odeal, Our devout old anceſtors had a way of 
purgation, or acquitting rhemſelves from any charge or. 
accuſation of crime by an-appeal as it were to God him- 
ſelf, and therefore called it Dez judicium, or God's ordeal. 
This wascommonly of two ſorts, fire-ordeal, and water- 
ordeal. 'T hisfire-ordeal, which was the privilege only of 


' freemen, and the better ſort of people, was two fold, 


either 
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either fr/1, By ſtepping bare-foot and: blind-foR dver 
nine Ear Now 497 Ahy laid in length at equal diſ- 
tance, which if the defendant paſſed unburnt, he was 
judged innocent, but if burnt, he was concluded guilty. 
Or ferondly, By taking a piece of red-hot iron-in+ the 
hand, uſually of one pound weight, which was called 

ple-ordeal, or of two pounds, which was duplex, or 
of three pounds weight, which was triplex ordalium. 
Cowell, edit. Wy9- See Uater-odeal. ap 

Fire-wozks, Stat. 9 & 10. W. 3. cap. 7. ſett. 1. 
It ſhall not be lawful for any perſon to make or cauſe to 
be made, or to ſell, or expoſe to ale, any ſquibs, rockets, 
ſerpents, or other fire-works, of any cafes, moulds, or 
other implements for making the ſame z or to permit the 
ſame to be caſt or fired from his houſe, or other place 
thereto belonging, into any publick ſtreet or road ; or to 
throw or fire, or be aiding in throwing or firing the 
ſame, in any publick ftreet, houſe, ſhop, river, or high- 
way ; and every ſuch offence ſhall be adjudged a common 
nuiſance. 

Se7. 2. And if any perſon ſhall make or cauſe to be 
made, or give, fell, or offer to ſale, any ſquibs, rockets, 
ſerpents, or other fire-works, or any cafes, moulds, or 
other implements for making the ſame, he ſhall on con- 
viction before one juſtice, or chief magiſtrate, by con- 
feſſion, or oath of two witneſſes, forfeit five pounds, 
half to the poor, and half to the proſecutor ; to, be le- 
vied by diſtreſs, by warrant of ſuch juſtice or chief ma- 
giſtrate. And if any perſon ſhall permit any the ſame 
to be caſt or fred from his houſe, or other place thereto 
belonging, into any publick ſtreet or road, or any other 
houſe or place ; he ſhall forfeit twenty ſhillings in like 
manner. | Yo $189:59 

Se. 3. And if any perſon ſhall caſt or fire, or be 
aiding 1n cating or hring any the ſame into any publick 
ſtreet, ' houſe, ſhop, river, or highway ; he ſhall forfeit 
twenty . ſhillings in like manner: And if he ſhall not 
immediately on conviction pay to the juſtice the ſaid 
forfeiture for the uſes aforeſaid, he ſhall commit him to 
the houſe of correction to be kept to hard labour for any 
time not exceeding one month, unleſs he ſhall ſooner pay 
the forfeiture. | St} £0." 1 

Se. 4, 5- Hut nothing herein ſhall extend to the offi- 
cers of the ordnance, or artillery company. _ 

' Firma, 4d firmam nofis, Was a cuſtom or tribute 
paid toward the entertaining of the King for one night, 
according to Domtſday. Comes Meriton T. R. E, red- 
debat firmam wunius( nodtis ; that is, entertainment for one 
night, or the value, of it. Firma regis, anciently pro 

villa regis, ſeu regis manerio. Spelman. By a charter 
of King Edgar to Ely, it is limited to a penalty, to pay 
one night's ferme, if the privileges be broken by any man, 
* See Pomelday, | 

Firma is alto uſed for rent; as in this ancient precept 
of William the Conqueror. IWillielmus Rex Anglorum IVil- 
tielmo de Cahannis, ſalutem. Praciftio tibi ut facias 
convenire Schiram de Hamtonia, & judicio ejus cognoſce, /i 
terra de Iſham reddidit firmam monachis Sandi Benoit, 
&c. Ex Regiſt. de Ramſey in ſcacc. Land let apud altam 
firmam, 1. e. at the rack; and firma alba, rent paid in 
filver, not in cattle or proviſion for the Lord's houſe. 


See Black:Mail, 


Firma is likewiſe taken for a banquet, ſupper, or any pro- 
viſion for the table. Mandavitque regi quod ad firmam ſuam 
properans cibos ſalſatos ſufficiemes inveniret, H. Hunting- 
don, lib. 6. p. 367. And Knighton, ſpeaking of the 
tame thing ſaith, Ad feſlum ſuum properans, In Dome/- 


day the word firma is often mentioned, viz. Reddere fir- 


mam wunius nod7ts: Reddebat unum diem de firma, de hoc 
manerio ablatz terre que reddant canonicis T, R, E, fir- 
mam gruatuor ſeptimanarum : That is, firma' noftis is a 
ſupper, firma det a dinner, and firma quatuor ſeptimana- 
rum iS a proviſion for ſo long time. Du Cange. Some- 
times *tis taken for money paid inſtead of victuals. Ha- 
bemus igitur de maneriis niſtris 53 firmas. Cowell, edit. 
3727. | 

Firmacultim, A button ; ſometimes firmabulum + As 


capum choralem dilaceravit, & firmabulum quod vulga more» 
7 Matt, Pariſ, | 


mary's or farmer's right to the lands and tenements let to 
him ad firmam. anonicus firmarius — i firme ſolu- 
tionem per dies omiſerit——a firmaratione cujus,' f firmam 


gua firma was the old cuſtomary rent. And affirmatus 
was farmed out, or let- for fuch a certain 


 Firmatio, Firmationis tempus, doe-ſeaſon, as oppoſed 
to buck-ſeaſon. ——Ft ſciendum / quod tempus pinguedi- 
ns hic toniputatur inter | feſium beat Petri ad vincula & 
exaltationem ſanIz crucis ; et tempus firmationis nas? 414 
tum S. Martini & Parifieationem beate Marie. 31 H. 3. 
Cowell, edit. 1727. | * 


Leg. Inz, c. 34. #. e- accuſed of giving viftuals to a fu- 
gitive. Cowell, edit. 1737. | | 


vit. u Freſne. 


duos bufſellos frumenti contra Natale ad firtna fua'fatimda. 


| Cartular. Abbat. Glafton. MS. fol. 39, a. Rather per- 


haps rent paid in cuſtomary ſervices. © © | 
Firmnra. Will. 4 Cri gave to the monks of Blyth 

a certain mill cum lbera firmira of the dan of it, —— 

Reg. de Blyth. 


mage, but that is Rtill a hard word. I think it intends 


- _— 


away the ſoil, &c., Cowell, edit. 1927. | 


mitia) are the profits of every ſpiritual Hving 'for ohe 
| year, given'in ancient time to the pope thro” all Chriſten- 
dom. But by the tat. 26 H. 8. cap. 3 tranſlated to 
the King here in England; for the ordering whereof, 


diſſolved Anno primo Marie, ſeſſ. 2. cap. to. And fince 


that time, though thoſe profits be reduced again to the 
crown 


were transferred to the Exchequer. Cowell, edit, 1727. 

Firſt-fruits ( Annates, primitie.) Were the value of 
every fpiritual living by the year; which the pope, 
claiming the diſpoſition of all Eccleſiaſtical livings within 
Chriſtendom, ved out of every living. 12 Co. 45. 


agree. 4 Inſt. 120, | 
In the 34 Ed. x. at a parliament held at Carli/t, 

great complai 

churches and monaſteries by //illiam Teſta (called Mala 


cerning firſt-fruits ; at which parliament'the King, by 
the affent of his barons, denied the payment of firſt- 
fruits of ſpiritual promotions within England, which 
were founded by his progenitors, and the nobles, and 
others of the realm, Get e ſervice of God, alms, and 


thereupon the pope relinquiſhed his demand of firſt-fruits 
of abbeys; in which 
years were granted to the King. 12 Co 45. 

In the 50 Ed. 3, the commons complained, amongſt 
other grievances from the courts of Rome, that the pope's 
colleRor that year (a thing never before done) had taken 


proviſion or collation ; whereas he was uſed to take firſt- 
fruits. only of benefices vacant in the court of Rye. 
De ge P- 2. C. IS. ; 


Rojne, on ſuch vacant benefices as himſelf” conferred and 
beſtowed : And this was often complained of as a ve 
great grievance ; ſo that in the council at Vienna, Clemen, 


zhe ms thereof, and ordered the ſame to be lai 
j | 


. Firmaratis, Firing or holding to firth, The fir- 


bracino vel cameri ſolvere tenebatur, ipſo fas ſit amotus. 
——Statuta Eccl. Paulinz, MS. fol. 49. b. Hence anti- 


mM 'or rent: 
—_— edit, 1727. See Kennet's Gloſſary in Ad firmam 


Firmatio, A ſupplying with food : 87 cirliſeus home 
foriſbamniti fitmationis arcuſetur per ſuam ipſis wetam neget. 


Firmitas, A fortification or caffle well fortified ; Et 
nimia Uefations Saxonum caſas ſeu firmitates Jubito introi- 


Firmum, Feorm, food, viftuals, of flrmety given 
by the lord to entertain his labouring tenants.——9ul- 
bet" debet flagellare dimid. crannock frummiti-ed/ ſemen, & 


This Dr.  Thoreton Engliſhes free fir- 
free liberty to ſcour and repaif'the mill-dam, and to carry. 


Firſt:fruits and*tenths, Firſt -fruits ( Aunares, pri- 


there was a court erefted 32 H. 8. cap. 45. but again 


by the ſtat. 1 E/. c. 4. yet was the court never 
reſtored, but all matters therein wont to' be handled, 


But what pope firſt impoſed firſt-fruits hiſtorians do not. 


aint was made of intolerable oppreflions of 


Teſta) and the legate of the pope, and principally con-' 


hoſpitality. And to this effeQ he writ te the pope; and. 


rliament the firſt- fruits for two - 


the firſt-fruits of every benefice whereof he had made - 


n truth, this tribute or revenue 'of firſt-fruits was 
gradually, by little, and little impowſed by the biſhop of - 


the Fifth, who was made pope in the year 1305, forbaq_ 
S 
aid, 


—_ 
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aſide, and that the twentieth part of the ſacerdotal reve- | 


nues ſhould inſtead thereof be annually paid to the bi- 
ſhop of Rome :©But this not taking effe&, the pope ſo re- 
tained the ſaid annates to his Exchequer, as that it long 
remained one of the moſt conſiderable parts of his reve- 
nue. Ged. Rep. 337. 

Tenths, (me, ) are the tenth part of the yearly value 
of all eccleſiaſtical livings. 4 {n/t. 120, 121. 

Theſe tenths the pope (after the example of the high 
prieſt among the Jews, who had of the Levites a tenth 
part of the tithes) claimed as due to himſelf by divine 
right. And this portion or tribute was by ordinance 
yielded to the pope in 20 £4, 1. and a valuation then 
made of the eccleſiaſtical livings within this realm, to the 
end the pope might know and be anſwered of that yearly 
revenue ; ſo as the eccleſiaſtical livings chargeable with 
the tenth (which was called ſpiritual) to the pope, were 
not chargeable. with the temporal tenths or fifteenths 
cranted to the King in parliament, left they ſhould be 
doubly charged ; but their poſſeſſions acquired after that 
taxation were liable to the temporal tenths or fifteenths, 
becauſe they were not charged to the other. So as the 
tenths of eccleſiaſtical livings were not, yielded to the 
pope de jure after the example of the high prieſt among 
the Jews, for then he ſhould have had the tenths of all 
eccleſiaſtical livings whenſoever they were acquired, but 
he contented himſelf with what he had got, and never 
claimed more: and that he might the better keep and 
enjoy that which he had got, the popes did often after 
grant the ſame for certain terms to divers of the Kings of 
England, as by our hiſtories doth appear. 2 nf. 627, 
628 | 


None ſhall pay more firſt-fruits to Rome than uſual on 
pain of general forfeiture, 6 H. 4. c, 1. 
Firſt-fruits and tenths prohibited to be paid to Rome, 
25 H. 8. c. 20. ſett. 3. | 
Granted to the crown, 26 H. 8. 3. 
The manner of colleQing the tenths, 26 Z. 8. c. 3. 
ect. 15. | | 
/ ns for farmers to diſcharge their leflors of firſt- 
fruits maid void, 26 H. 8. c. 17. | 
Biſhops certifying defaults to be diſcharged, 26 Z. 8. 
c 3- ſet. 18. F 
No tenths to be paid for the year for which firſt-fruits 
are paid, 27 H. 8. c.8. s | 
The remedy for a ſucceſſor who is obliged to pay his 
predeceſlor's tenth, 27 H. 8. c. 8. 
| The year of the firſt-fruits ſhall begin at the avoidance, 
.28 H.B. c. 11. | 
Allowance to be made to the biſhop for tenths which 
he cannot receive, 32 4. 8. c. 22. 
The court of firit-fruits ereted, 32 H. 8.c. 45. 
The biſhop of Norwich to colle& within his dioceſe, 
32 H.8. c. 47. 
The five new-erected biſhops to pay their tenths in the 
court of the firſt-fruits, &c. 34 & 35 H. 8. c. 17. 
Firſt fruits and tenths of united churches to be paid as 
before, 37 H. 8.c. 21. ſet. 5. 17 Car. 2. c. 3. ſett. 3, 


The penalty of an incumbent not paying his tenths, 


2 & 3 Ed. 6. c. 20. | 
ColleQors of tenths ſhall*be bound by recognizance, 
7 Ed. 6. c. 75 vp | | 
Biſhops to pay over their tenths yearly, 7 Ed. 6. c. 4. 


ect. 2. 
Void benefices to be certified, 7 £4. 6. c. 4. ſed. 4. 
The tenths given from the crown to godly uſes, 2 & 
3P.& M. c. 4+ : 
Firſt-fruits and tenths reſtored to the crown. 1 El, 


Ce 4+ | 

Small vicarages and parſonages diſcharged of firſt-fruits, 
2 EL 6. 4 29-- -: 

"What proportion ſhall be paid by the executors of an 
incumbent who dies ſoon after his promotion, 1 Eliz. 
C. 4-ſee4- 30. _. | 
_ Grants to the univerſities, &c, to continue, x E]. 
C. 4» ſect, 34. 

Benefices reſtored to the dutchy of Lanca/ter, 1 E!. 


C. 4 ſett. 38. 


| of fib. 


| 5 El. c. 21. ſed. 2, 6. ; 
| Car. 2. c. 25. ſed, 7. If any perſon 


F-13--8 
The ſtatutes which make the lands of receivers anſwer- 
able, extend to the under-collectors of firſt-fruits and 
tenths, 14 £1. c, 7, | | 
Firſt-fruits and tenths granted to the corporation for 
augmenting poor livings, 2 & 3 Ann. c. 11, 1 Geo. 1 
c. 10. 
Corporation may purchaſe lands or goods, 2 & 3 Ann. 
C ts ſett. 4. 
ne bond only to be taken for the ſeveral ; 
firſt-fruits, 2 & 3 Ann. c. 11. ſed, 6. Hoo y 
Small livings diſcharged of firſt-fruits, &c, 5 Ann. c. 
My, 6 Ann. c. 27. bs 
our years allowed to biſhops for payment of theic 
firſt-fruits, 6 Ann. c. 27. ſet. ® He tr rave 


Biſhops to certify the value of livings, 1 Geo. '1. c. fl 


ſee. 1. | 


Rules of the corporation to be approved under the 
King's ſign manual, 1 Geo. 1.c. 10. ef, 3. 

oY churches to be perpetual benefices, x Ges. r. 
Cc. IO. ſect, 4. 

The eſtates given may be exchanged, 1 Geo. x. c. 10. 


ſet. 13. 


A colleQtor of the tenths eſtabliſhed, and biſhops ex- 
empted, 1 Geo, I. & 10. ſe. 13. 


Firſt-fruits and other payments out of any eccleſiaſtical 


benefice, excepted out of the general pardon, 2 Geo. 2. 
c. 52. ſet, 38. 


For more learning on this ſubje&?, ſee 12 Vin, Ab 
Gibſ. Co. and Burn's E. L. wut. F irſt-fruits and aghs, 


Filh and fiſhing. Any man may ere& a fiſh-pond 
without licence ; becauſe it is a matter of profit, and for 
the increaſe of victuals. 2 /n/t. 199. 


p at Nw againſt fiſhing in ponds, and other private 


2. Statutes concerning the ſize, and preſerving the breed 


3. Local and other afts relating to fiſh, and fiſhermen. 


I. Statutes againſt fiſhing in ponds, and other private 


fiſheries, 


Stat. 3 Ed. 1. c. 20: If any treſipaſſers in ponds be 
thereof attainted at the ſuit of the party, great and Jarge 
amends ſhall be awarded according to the treſpaſs; and 
they ſhall have three years impriſonment, and after ſhall 


| make fine at the King's pleaſure (if they have whereof) 


and then ſhall find good ſurety, and after they ſhall not 
commit the like treſpaſs: and if they have not whereof 
to make fine, after three years impriſonment, they ſhall 
find like ſurety ; and if they cannot find like ſurety, they 


' ſhall abjure the realm. And if none ſue within the year 


and day, the King ſhall have the ſuit. 3 E4. 1. c. 20. 
Treſpaſſers in ponds] Are thoſe who endeavour to take 
fiſh therein. 2 /nſt, 200. | | 
Stat. 5 Eliz. c. 21. ſe. 2, 6. Ifany perſon ſhall un- 
lawfully break, cut, or deſtroy any head or dam of a 


fiſh-pond, or ſhall wrongfully fiſh therein, with intent to 


take or kill fiſh ; he ſhall on conviction at the ſuit of the 
King, cor of the party, at the aſſizes or ſeffions, be impri- 
ſoned three months, and pay treble damages; and after 
the three months expired, ſhall find ſureties for his good 
abearing for ſeven years, or remain in priſon till he doth. 


Stat, 22 & 23 
ſhall uſe any net, angle, hair, nooſe, troll, or ſpear; or 
ſhall lay any wears, pots, hſh-hooks, or other engines; 
or ſhall take any fiſh by any means or device whatſoever. 
or be aiding thereunto, in any river, ſtew, pond, mote, 
or other water, without the conſent of the lord or owner 
of the water; and be thereof convicted by confeſſion, or 
oath of one witneſs, before one juſtice, in one month 
after the offence; every ſuch offender in taking or killing 
fiſh, ſhall pay any ſum not exceeding treble damages, 
and 10s to the overſeers for the uſe of the poor, by 
diſtreſs; and for want of diſtreſs, to be committed to the 


houſe 
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houſe of correion not exceeding one month, unleſs he 
enter into bond with one ſurety to the party injured, not 
exceeding 10/7. never to offend in like manner, _ 

$2. 8. And the juſtices may take, cut, and deſtroy 
all ſuch angles, ſpears, hairs, nooſes, trolls, wears, potts, 
fiſh hooks, nets, or other engines, wherewith ſuch of- 
fender ſhall be apprehended. | 

$242. 9. Perſons aggrieved may appeal to the next ſeſ- 
ions, whoſe determinations ſhall be final, if no title to 
any land, royality, or fiſhery be therein concerned. 

Stat. 4 & ul. & Ma. c. 23. ſet. 5. Whereas di- 
vers idle, ileoterly, and mean perſons, have and keep 
nets, angles, leaps, piches and other engines for the taking 
and killing of fiſh out of the ponds, waters, rivers, and 
other fiſheries, to the damage of the owners thereof ; 
therefore no perſon hereafter ſhall have or keep any net, 
angle, leap, piche, or other engine for the taking of fiſh : 


- other than the makers and ſellers thereof, and other than 


the owner and occupier of a river or fiſhery ; and except 
fiſhermen, and their apprentices lawfully authorized in 
navigable rivers. And the owner or occupier of the 
river or fiſhery, and every other perſon by him appointed, 
may ſeize, detain, and keep to his own uſe, every net, 
angle, leap, piche, and other engine, which he ſhall find 
uſed or laid, or in the poſſeſſion of any perſon fiſhing in 
any river or fiſhery, without the conſent of the owner 
or occupier thereof. And alſo any perſon, authorized by 
a juſtices warrant, may in the day-time ſearch the 
houſes, outhouſes, and other places of any perſon hereby 
prohibited to have or keep the ſame, who ſhall be fuſ- 
pected to have or keep in his cuſtody or poſſeflion any 
net, angle, leap, piche, or other engine aforeſaid, and 
ſeize and keep the ſame to his own uſe, or cut or deſtroy 


the ſame, as things by this a&t prohibited to be kept by 
perſons of their degree, | 


Stat. 5 Geo. 3. c, 14. (intituled, An aft for the more 
| effeftual preſervation of fiſh in fiſh-ponds and other waters, 


&c.) Whereas the ſeveral laws in being for the preſer- 
vation of the fiſh in rivers, ponds, pools, moats, ſtews, 
and other waters, are by experience found to be ineffec- 
tual to deter divers looſe, idle, and diſorderly perſons, 
from ſtealing, taking away or deſtroying the fiſh therein 
bred and preſerved ; Be it therefore enacted, That in caſe 
any perſon or perſons from and after the firſt day of June 
1765, ſhall enter into any park or paddock fenced in and 
ineloſed, or into any garden, orchard or yard, adjoining 
or belonging to any dwelling-houſe, in or through which 
park or paddock, garden, orchard or yard, any river or 
ſtream of water ſhall run or be, or wherein ſhall be any 
river, ſtream, pond, pool, moat ſtew, or other water, 
and by any ways, means, or deviſe whatſoever, ſhall 
ſteal, take, kill or deſtroy, any fiſh bred, kept or pre- 
ſerved, in any ſuch river, or | nk pond, pool, moat, 
ſtew, or other water aforeſaid,” without the conſent of the 
owner or owners thereof; or ſhall be. aiding or afliſting 
in the ſtealing, taking, killing or deſtroying any ſuch 
fiſh as aforeſaid ; or ſha]l receive or buy any ſuch fiſh, 
knowing the ſame to be ſo ſtolen or taken as aforeſaid 
and being thereof indicted within fix calender months 
next after ſuch offence or offences ſhall have been com- 
mitted, before any judge or juſtices of gaol delivery for 
the county wherein ſuch park or paddock, garden, or- 
chard or yard ſhall be, and ſhall on ſuch indictment be, 
by vendidl, or his or their own confeſſion or confeſſions, 
convicted of any ſuch offence or offences as aforeſaid ; 
the perſon or perſons ſo convicted ſhall be tranſported for 
ſeven years. | : 

Sef.2. And, for the more eaſy and ſpeedy apprehen- 
ding and conviting of ſuch perſon or perſons as ſhall 
be guilty of any of the offences before mentioned, Be itfur- 
ther enacted, &c. That in caſe any perſon or perſons ſhall, 
at any time after the ſaid firſt day of. Zune, commit or be 
guilty of any ſuch effence or offences as are herein before 
mentioned, and ſhall ſurrender himſelf to any one of his 
Majeſty's juſtices of, the peace in and for the county 
where ſuch offence or offences ſhall have been committed ; 


| or, being apprehended and taken, or in cuſtody for ſuch 


oftence or offences, or on any other acount, and ſhall 
voluntarily make a full confeſſion thereof, and a true diſ- 
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covery, upon oath, of the perſon or perſons who wit 
or were his accompſice or accomplices in any of the ſaid 
offences, ſo as ſuch accomplice or accomplices may be ap- 
prehended and taken, and ſhall, on the trial bf ſuch ac- 
complice or accomplices, give ſuch evidence or evidences, 
as ſhall be ſufficient to convit ſuch accomplice or accoms 
plices thereof; ſuch perſon making ſuch confeffion and 
diſcovery, and given ſuth evidence as aforeſaid, ſhall, 
by virtue of this a&, be pardoned, acquitted, and diſ- 
charged of and from the offence or offences ſo by him 
confeiled as aforeſaid, + - Ns 

See? 3. And in caſe any petſon or perſons ſhal}, after 
the ſaid firſt ” of Fune, take, kill, or deſtroy, or at- 
tempt to take, kill, or deftroy any fiſh in any river or 

ream, pond, pool, or other water, (not being in any 
park or paddock, or in any gatden, orchatd' or yard, ad- 
joining or belonging to any dwelling-houſe, but ſhall be 
in any 0ther incloſed ground which ſhall be private pto- 
perty) every ſuch perſon, being lawfully convidted thereof 
by the oath of one or more credible witneſs or witneſſes, 
ſhall forfeit and pay for every ſuch offence, 'the ſum of 
five pounds, to the owner or owners of the fiſhery of ſuch 
river or ſtream of water, or of ſuch pond, pool, moat, 
or other water: And it ſhall and may be lawful to and 
for any one or more of his Majeſty's juftices of the 
peace of the county, diviſion, riding, or place, where 
ſuchlaſt mentioned offence or offences ſhall be committed, 
upon complaint made to him or them, upon oath, againſt 
any perſon or perſons, for any ſuch laſt=mentioned of- 
fence or offences, to iſſue his or their warrant or war- 
rants to bring the perſon or perſons ſo complained of, 
before him or them; and if the perſon or perſons ſo 
complained of ſhall be conviQted or any of the ſaid of- 
fences laſt-mentioned, before ſuch juſtice or juſtices, or 
any other of his Majeſty's juſtices of the ſame UNEY 
diviſion, riding, or —_ aforeſaid, by the oath or oaths 
of one or more credible witneſs or witneſſes, which oath 
ſuch juſticeor juſtices are hereby authorized to adminiſter, 
or by his or their own confeſſion; then and in ſuch 
caſe, the party ſo convicted ſhall, immediately after ſuch 
conviction, pay the ſaid ipenalty of five pounds, heteby 
before impoſed for the offence or offences aforeſaid, to 
ſuch juſticgor juſtices before whom he ſhall be ſo con- 
victed, WT the uſe of ſuch perſon or perfons as the ſame 
is hereby appointed to be forfeited and paid unto; and, 
in default thereof, ſhall be committed by ſuch juſtice or 
juſtices to the houſe of correfion, for any time not ex-_ 
ceeding ſix months, unleſs the money forfeited ſhall be 
ſooner paid. | | | 
Set. 4. Provided nevertheleſs, that it ſhall and may be 
lawful to and for ſuch owner or owners of the fiſhery of 
ſuch river or ſtream of water, or of ſuch pond, pool, 
or other water, wherein any ſuch offence or offences laſt 
mentioned ſhall be committed as aforeſaid, to ſue and 
proſecute for, and recover the ſaid ſum of five pounds, 
by action of debt, bill, plaint, or information, in any. 


| of his Majeſty's courts of record at J/2/minfter ; and in 


ſuch ation or ſuit, no effoin, wager of law, or more 
than one imparlance ſhall be allowed; provided that ſuch 
action or ſuit be brought, or commenced, within fix 
calendar months next after ſuch offence or offences ſhall 
have been committed. LE; 

Se#t. 5. Provided always, and be it further enaQted by 
the authority aforeſaid, that nothing in this act ſhall ex - 
tend, or be conſtrued to extend to ſubje& or make lia-_ 
ble any perſon or perſons to the penalties of this af, 
who ſhall fiſh, take, or kill, and carry away any fiſh, 
in any river, or ſtream of water, \pond, pool, or other. 
water, wherein ſuch perſon or perſons ſhall have a juſt 
right or claim to take, kill, @ carry away-.any ſuch 


-» 


2. Statutes concerning the fize, and preſerving the breed 


of fiſh. . 


Stat. If. 2. 13 Ed. tr. « 47. © It is provided, 
that the waters of the Humber, Owſe, Trent, Dane, 


Arre, Derewent, Werft, Nidd, Yore, Swale, Teſe, Tine, 


Eden, and all other waters, (wherein ſalmons be oe os; 
ſhall 
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ſhall be in defence for taking ſalmons from the nativity 
of our Lady unto- Saint Martin's day. And that like- 
wiſe young ſalmon ſhall not be taken by nets, nor by 
other engines at Ai1/-Pool, from the midſt of April unto 
the nativity of St. Fohn Bapti/t; and in the places where 
» freſh waters be, there ſhall be aſſigned overſeers of this 
ſtatute, which being ſworn, ſhall oftentimes ſee and in- 
uire of the offenders: And for the firſt treſpaſs they 
fhall be puniſhed by burning of their nets and engines : 
And for the ſecond time, they ſhall have impriſonment 
for a quarter of a year: And for the third treſpaſs, 
they ſhall be impriſoned a whole year: And as their treſ- 
paſs increaſeth, ſo ſhall the puniſhment.” | 
+ Before the making of this a, fiſhermen for a little 
Jucre did very much harm, by deſtroying the increaſe 
of ſalmon by fiſhing for them in unſeaſonable times, be- 
tween the beginning of September, and the midſt of Neo- 
vember; and likewiſe for young ſalmon, or * ſalmon 
peals, between the midſt of April, and towards the end 
of Tune : Againſt both which proviſion is made by this 
at. 2 Infl. 478. \ EW 
Shall be in defence] T hat is, by this act it is prohibited 
that ſalmon, or young ſalmon, ſhall be taken between 
the times mentioned in this at. 2 /nft. 478. 
| From the nativity of our Lady) Which is on the eighth 
day of September, 2 Inſt. 478. 
. St, Martin's day] Which is on the eleventh day of 
ovember. And note, that the day of St. Martin, and 
the feaſt of St. artin, is all one; and the feaſt in Jegal 
underſtanding, beginneth and endeth with the day. 2 
Inft. 478. | hh oa 
Unto the nativity of St. John Baptiſt] This is not 
taken literally for the nativity of St. 'Zohn Bapti/t ; for 
that is lon ' Now paſt ; but it is taken according to the 
intention of the makers, until the day or feaſt of his na- 


o__ 2 Inſl. 478. 
nd for the ff treſpaſs, they ſhall be puniſhed by burning 
of their nets) This ought to be by indictment at the ſuit 
of the King, and the puniſhment cannot be inflited up- 
on the delinquent before, upon due conviction, ſecundum 
_ & conſuetudinem Angliz, judgment be given. 2 
n/t. 4.70. | | | 
Nt I 3 Rich. 2. cap. 19, Young falmons ſhall not 
be taken from the midſt of April, till the 24th of Fune, 
upon pain in ftat. J/e/im. 2. cap. 47. And none ſhall 
put in the Thames, Humber, Owſe, Trent, nor other 
waters, any nets called ſtalkers, nor other engines, by 
which the fry or the breed of ſalmons, lampreys, or 
other fiſh; may be taken; upon the pain aforeſaid. And 
the waters of. Loxe, Wyre, Merſee, Ribbill, and all other 
waters in the county of Lancaſter ſhall be put in defence 
as to the taking of ſalmons, from Michaelmas day to the 
Purification, and in no other time; and where ſuch ri- 
vers be, there ſhall be aſſigned and ſworn conſervators of 
this ſtatute, as in the ſtatute of 7Yz/m. and they ſhall 
puniſh the offenders after the pain contained in the ſaid 

ſtatute, | 

Stat. 17 Rich. 2. cap. 9g. The juſtices of peace of all 
the counties ſhall be conſervators of the ſtatutes, Y/2/im. 


| 


2. cap. 47. and 13 Rt. 2. cap. 19. and they ſhall ſur- 


vey all the wears in ſuch rivers, that they be not too 
ſtrait, for the deſtrution of fry, but of a reaſonable 
wideneſs, after the old affiſe uſed. And the juſtices which 
ſhall find default againſt the ſtatutes ſhall make true pu- 
niſhment, and ſhaſl put under-conſervators under them, 
which ſhall be ſworn to like ſurveying, and puniſhment 
without any favour thereof to be ſhewed. And the ſame 
Juſtices in their ſeflions ſhall enquire, as well of their of- 
fice, as at the information of the under-conſeryators, of 
all treſpaſſes and defaults againſt any of the points afore-| 
faid, and ſhall cauſe them which be thereof indifed to 
come before them; and if they be convict, they ſhall 
have impriſonment, and make fe after the diſcretion of 
the juſtices, And if the ſame ſhall be at the information 
C any of the under-conſervators, they ſhall have half 
tne 
have the conſervation of the ftatutes aforeſaid in the 
Thames, from the bridge of Staxes to London, and from 


ne. And the mayor or warden of London ſhall 
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thence over the ſame water, in the Medway, as far as is 
granted to the citizens, | 
Stat. 2 Hen. 6. cap. 15. The Randing of nets and en- 
gines called trynks, and all other nets faſtened day and 
night to poſts, boats, and anchors, over the Thames, and 
other rivers, ſhall be wholly defended ; and every perſon 
that ſetteth them, ſhall forfeit to the King 1005s, pro- 
vided that it ſhall be lawful to the poſleſſors of trynks, 
if they be of aſfliſe, to hſh with them in all ſeaſonable 
timee, drawing them by hand, as other nets, ſaving t 
every of the King's people their right in fiſhing. | 
Stat, 1 Eliz, cap, 17. ſet. 1. No perſon ſhall kill 
any ſpawn or fry of eels, ſalmon, pike, pickerel, or other 
fiſh, in any floodgate, pipe, tail of mill, wear, or in 
any ſtraits, ſtreams, brooks, rivers ſalt or freſh, or kill 
any ſalmons or trouts not''in ſeaſon, being keeper or 
ſhedder ſalmons or trouts. | 
$24.2. No perſon ſhall kill any pike or pickerel, not 
being in length ten inches fiſh and more, nor any ſalmon 
not in length ſixteen inches, nor any trout not in 
length 8inches, nor any barbel not in. length 12 inches. 
| Sea; 3. No perſon ſhall fiſh, or take fiſh with nets, 
tramel, keep,” wore, cree]l, or other deviſe, but only 
with net or tramel, whereof every meſh or maſk ſhall be 
two inches and a half broad, angling excepted, 
Sef?, 4. In all places were ſmelts, loches, minnies, 
bullheads, gudgeons, or eels, have been uſed to be taken, 
it ſhall be lawful only for the taking of ſmelts, &c. to uſe 
ſuch nets, lepes, and other devices as have been uſed, ſo 
that ſuch perſons uſing ſuch nets, &c. do not take or 
deſtroy any other fiſh with the ſaid nets contrary to this 
ſtatute, wes | 
Ser. 5: If any perſon offend contrary to the points 
aforeſaid, ſuch perſon ſhall forfeit 20s. and the fiſh fo 
taken, and alſo .the unlawful nets and inſtruments' 
wherewith ſuch offences ſhall be done. 
Seat. 6. The Lord Admiral and the Mayor of London, 
and all other perſons which have conſervation of any 
rivers or waters, ſhall have power to enquire of all of. 
fences committed contrary to this at, by the oaths of 
twelve men or more, and to hear and determine the ſame 
offences. | 5 ÞS 
$42. 7. Forfeitures by reaſon of ſuch conviction ſhall 
be to the uſe of every of the perſons, being no body po- 
litick or coporate, nor head of any body politick or cor- 
porate, before whom ſuch conviction ſhall be had; and to 
the uſe of every ſuch body politick and corporate, as have 
had any forfeiture for any oftence committed in their. 
conſervances, upon conviction had before the head of 
any ſuch body politick or corporate. | 
Se. 8. The lord of every leet ſhall have power to 
inquire of offences contrary to this ſtatute, 
Se. 9. Upon preſentment ina leet, by the oath of 12 
men, if zany offences contrary to this ſtatute; all forfei- 
tures above limited ſhall be unto the lord of the leet, and 
ſhall be levied as amerciaments for affrays committed 
within ſuch leet, 
Se. 10, If the ſteward of the leet do not charge the 
jury to enquire of offencesdone within the leet, contrary to 
this ſtatute, the ſteward ſhall forfeit 40 5s. one moiety of 
which forfeiture ſhall be to the Queen, and the other 
moiety to him that will ſue for the ſame. And if any 
jury charged to enquire of offences committed within the 
precinCt of that leet, do willingly conceal and make de- 
fault in preſentment; it ſhall be lawful to the ſteward or - 
bailiff to impanel one other jury, and to enquire. of ſuch. 
concealment; and upon every default found and pre-. 
ſented, the jurors which ſo did conceal], ſhall forteit 20 5. 
to the lord of the leet, to be levied as aforeſaid. 
$28. 11. If the offences touching the deſtroying of fiſh 
or ſpawn, be not preſented at the Jeet within one year 
after the offence committed, the juſtices of peace in there 
ſeſſions, juſtices of oyer and terminer, and juſtices of 
affiſe, ſhall have power to enquire thereof, and to hear and 
determine the offences contrary to this ſtatute, / 
See. 12. Saving to all perſons all right and conſervation, 
&c. This act to enure to the next parliament, 
| Made fer peiual, 3 Car, 1. Cap. 4, 


Stat, 
(| 
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Stat. 1 Geo. 1.c. 18. fe. 14. If any perſon ſhall lay 
or draw any nets, engines, &c. or do any other act in 
the Severn, Dee, Wye. Teeme, Were, Tees, Ribble, Merſey, 
Dun, Air, Owſe, Swaile, Calder, Warf, Eure, Darwent, 
and Trent, whereby the ſmall fry of ſalmon, or any 
Repper or ſhedder ſfalmons, or any ſalmon not eighteen 


inches long from the eye to the extent of the middle of 
the tail, ſhal) be taken or killed, or ſhall ſet any bank, 
dam, hedge, or ſtank, or nets croſs the ſaid rivers, 
whereby the ſalmon may be taken or hinder'd from going 
up the rivers to ſpawn ; or ſhall between the laſt of Zuly 
and the 12th of November, by any net, device, &c. take 
or wilfully hurt any ſalmon in the ſaid rivers, or ſhall at 
any time after the 12th of November, fiſh there for ſalmon 
with any other net than is allowed by x El. cap. 17. and 
30 Car. 2. cap. 9g. and ſhall be convicted thereof before 
one juſtice of the county, either upon view, by confeſſion 
or by one witneſs, he ſhall forfeit 5 /. for every offence, 
beſides the fiſh and the nets, &c. one moiety of the ſaid 
ſum to the informer, the.other to the poor of the pariſh, 


to be levied by diſtreſs and ſale of goods, by warrant of 


the juſtice; and for want of diſtreſs, the offender ſhall be 
committed to the houſe of correction, or other county 
 gaol, for not more than-three months, nor leſs than one, 
there to be kept to hard labour, and ſuffer ſuch other 
. corporal puniſhment as the juſtice ſhall think fit ; and 
the juſtice ſhal} order ſuch nets, &c. to be ſeized and cut 


in pieces, or deftroyed in his preſence; and ſhall cauſe 


ſuch bank, &c. made croſs the river, to be removed at 
the charges of the offender ; ſuch charges if not paid on 
conviction, to be levied in the ſame manner as the faid 
ſum of 51. : 


3. Local and other Alatutes relating to fiſh and fiſhermen, 


The chancellor, &c. ſhall regulate the ſale of ftock- 


fiſh, &c. 31 Ed. 3./h. 2. c. 3. 
Regulations of the fiſhery at Blackney haven, 31 #4. 3. 
» 2.6. 1, &c. | 
F None but: fiſhermen to buy nets, &c, in Norfolk, 31 
Ed. 3. fl. 3. cap. 2: | 
The fiſhmongers of Londen ſhall not buy fiſh far from 
the city, to ſell a:;ain, except cels and pikes, 6 Rich. 2. 
C. 1. repealed 7 R. 2.c. IT, 
Foreign merchants at liberty to ſell fiſh by wholeſale or 
retail, 14 #. 6. c. 6. 
Engines deſtructive of the fry of 


fiſh in Orford haven 
prohibited, 4. FH, 7. c. 21. | 


Buying of falt-fiſh and ftock-fiſh, at the ſea-ſide to | 


ſell again, prohibited, 25 H. 8. c. 4. repealed 35 H. 8. 
: | 


« 7. | 
| Stealing fiſh, out of ponds to be puniſhed with three 
nionths impriſonment, 31 H. 8. c. 2. ſe, 2. | 
Buying fiſh upon the ſea to ſell with the realm, ex- 
cept ſturgeon, porpoiſe, and ſeal, prohibited, 33 A. 8. 
"I | 
The Admiralty ſhall not exaCt any thing of thoſe that 
reſort to 1ſeland or Newfoundland, 2 & 3 Ed. 6. c. 6. 
Sea fiſh may be taken and exported freely, 5 El. c. 5. 
. 13 El, c. 11. 12 Car. 2.c. 4. ſer. 5-- *: | 
No herrings not well ſalted to be bought of any 
firangers, 5 El. c.'5. ſe. 6b. | _ 
Fiſhermen not to be preſſedas mariners, without the 
Authority of the juſtices of the peace, 5 El. c. 5. ſef. 43. 
| Ships prohibited to anchor in the way of common 
fiſhing, 5 Eliz. c. 11. | 
Foreign-taken fiſh 
13 El. c. 11. f. 6. | 
Fiſh not to be imported by ſtrangers to be dried, 13 
El. c. 11./. 6. | 


not to be dried.for ſale in England, 


Engliſhmen prohibited to import ſalt-fiſh, 23 El. c, 7. 


repealed 39 El. c. 10. 
Permitted to carry 
Other, 27 EL. c. 15. LD ne 
Unlawful nets prohibited in Orford haven, 27 El, 
Cf. 21. | | Rk, 
Fiſh may be exported in ſhips with croſs ſails, 39 E!. 

C. 10, DE EE TOE rag 


Vor, Il, © 


fiſh from one foreign port to an- 


4 A 


| 


trade requires, 10 & 11 FF. 3, c. 24. ſet. 11. 
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What euſtoms aliens are to pay; 
The penalty of importing or Zi 
39 &l. c, 10. fg... 5: | 
Ordinances to reſtrain the taking or ſelling of fiſh, void 
39 £1. c. 10. ſet. 6. repealed, except as to ſalt-fiſh and 
herrings, 43 El. c. g. ſet. 33. . fo 131 
Coaſtmen and fiſhermen not to be reſtrained from 
buying ſalt-fiſh, 43 El. c. g. ſet. 24. | 
Fiſhermen in Somer/etſhire, Devon and Cornwall, may. 
go Lag the ground near the ſea to.conduCt their fiſhery, 
I Fac. 1.C. 23, | | 
If ſued for the ſameſhall recover damages, &*«, 1 Fac. 1. 
c. 23. ſed. 4. WEE 
Wears ſhall not be ereCted on the coaſtor in a harbour, 
or within five miles of the mouth of' a haven, 3 Fac. 1. 
£32. . [EC STES: 
| Taking the fry of ſea-fiſh prohibited, 3 Fac. 1. c. 12. 
 Salt-fiſh, oil, and blubber, caught or imported by fo- 
reigners, ſhall pay double aliens cuſtom, 12 Car, 2. 
18. ſet. 5. | 
Proviſo for ſhips exporting fiſh, 13 & 14 Car. 2. c. 
II. ſed. 36. P 
Adventurers in the Royal fiſhing trade not liable to. 
bankruptcy, 13 & 14 Car, 2. c. 24. ſet. 4. | 
Regulations for the pilchard fiſhery in Devon and Corn- 
wall, 13 & 14 Car. 2. c. 28, | 
Idle perſons aſſembling about boats, &c.. ta pay gs. or 
be ſet in the ſtocks, 13 & 14 Car. 2. c. 28. ſe, 5 50 


No freſh herring, cod, haddock, coal or gu I; to be 


39 El. c. 10. feet. 4. 
ng unſeaſonable fiſh, 


- Imported but in Engliſh ſhips, 15 Car, 2... 7. ſett; 16. 


Duties on foreign ſalt-fiſh imported, 15. Car, 2. c. 7. 
ſee. 17. | ; 
No ſhip ſhall fail on a fiſhing voyage to Tſeland or 
 Wiftmony, before the tenth of March; 15 Car. 2: c. 16. 
enalty for deſtroying ftores.in Newfoundland or Green= 
land, 15 Car. 2. c. 16: ſeft.2, © | 
| Dp coll to be taken in- Newfoundlaud, 15- Gar, 2, 
; | 


| Forpreſerving-the-fiſh in the Severn, 30 Car. 2+ c. 9. 
'  Stock-fiſh and live eels may be imported - by-any, 32 
. Car. 2. c. 2. ſett. 7, RY | 
Drawbacks on falt-fiſh exported, 5- 7, & Ad. c. 7. 
fect. 10. 9 & 10V. 3.c. 44. | | | 
' Billingſgate made a free market for fiſh, 10 & 11, 3. 
fo 2$- | | 
The fiſhmongers of London not to buy more than the 
Aſliſe of lobſters, 10 & 11. 3. c. 24. ſed; 12, 
Fiſh not to be. imported in foreign bottoms, 10 &- xx 
WS, 4.'c. 3 /ef. 13: c 
Anchovies, ſturgeon, Fc. not prohibited, xo & 11 
I. 3. c. 24. ſeft. 14+ 
Regulations of the Newfoundland fiſhery, 10 & 11 IV. 


3. 6: 25, 

Felonies in Newfoundland may be tried in England, 10 
& 11. 3. c. 25. ſet. 13. 2 

Drawbacks and allowances on ſalt-fiſh exported, x 
Ann. ft. 1. c. 21. : 

Regulations for importing ſalt-fiſh, x Ann. ft. 1. c 
21. ſett. 14. 2 & 3 Ann, c. 14. ſett. 13, 14. 4 Ann. 
C. 12. ſeft. 12. | | | 

Importation of North ſea eod-fiſh permitted, 4 Ann. 


cap. 12. ſect. I2., x 


For preſerving the fiſhery in the Stower, 4 Ann. c. 15, 

Power given to the company of the fiſhermen of the 
Thames to make by-laws, 9 Ann. cap. 26. 

None but fiſhermen, &c. to ſell at Billinſgate, g 
Ann. c. 26. ſed. 3. gate 

The market hours at Billin/gate appointed, g Ann. c« 
26. ſed. 5. 

Sth owed duty free for falting fiſh in the Nora 
Sea and at 1/eland, 12 Ann. ſt. 2. Cc. 2. 

Foreign taken fiſh, (except turbots and lobſters) not 
to be imported, 1 Geo. I. c. 18. ſect, 1, 10, under pe» 
nalty of 100/&c. g Geo. 2. c. 33. | 

The aſfliſe of [aleable fiſh, 1 Geo. 1. c. 18, 

Aſie of nets, 1 Geo, 1, 6, 18. ſect. 4« 


Z 


fect, 7, 


Salt 
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Salt to be eellared duty free for curing fiſh, 5 Ges. 1. 
Cc. 18, 

Allowances out of the ſalt 
Geo. 1. c. 18. ſect. 6. 

An annual fund of 2000 /. for encouraging the fiſheries 
in Scotland, 5 Geo. 1. c. 20. ſet. 14. 

The times of accounting for ſalt, delivered duty free, 
for curing fiſh, aſcertained, 8 Geo. 1.c . 4. ſect. 9. 

Allowances for falt loſt in port, 8 Geo. 1. c. 4. /. 11. 

Bounty on fiſh exported, how payable, 3 Geo. 2. c. 
20. ſect. 9. 
_ The exemption in 13 & 14 Car. 2. c. 11. ſect. 36. 
confined to fiſh taken by ſubjets, 9 Geo. 2. c. 33, /. 3: 

Fiſh market in J1//min/ier eſtabliſhed, 22 Geo. 2. c. 
49. 29 Geo. 2. c. 39. 

Penalty on contraRing for fiſh to be ſold by retail, be- 
fore it is brought to market, 22 Ges. 2.c. 49. ſect. 9. 

Fiſhermen, &c. to ſell their whole cargo within eight 
_ Gays after their arrival on the coaſt, 22 Geo. 2. c. 49. 
ſect. 12. 29 Geo. 2. c. 39. 


duty for fiſh exported, 5 


Fiſh taken with a hook may be ſold though under ſize 


22 Geo. 2. c. 49. ſect. 21. repealed 29 Geo. 2. c. 39. 
fect. I4. EEE off 

Eſtabliſhment of the Britiþ white herrinz fiſhery, 
23 Geo. 2.c. 24. 26 Geo. 2.c. 9. 28 Geo, 2.c. 14. 

Thirty ſhillings per ton bounty for decked veflels, 23 
Geo. 2.co24- /. 11: : 

Oaths reſpeing the nominal days appointed for the 
rendezvous of buſſes, &c. to be conformable to the 

new calendar, 26 Geo. 2. c. 9g. /. 2. | 

Veſſels to-return with as many hands as required at 
the rendezvous, 26 Geo. 2. c. 9. ſect. 3. | 

Society may let their buſſes, 28 Geo. 2. ©. 14. /. 5. 

One hundred pound penalty on obſtruQting the fiſh- 
ery in Scotland, 29 Ges. 2. c. 2. ſect. 23. 

Britiſh ſalt may be taken duty free for curing fiſh 
in Scotland for exportation, 29 Geo. 2. c. 23. ſect. 5. 

Foreign ſalt may be imported for curing fiſh in 
Scotland, paying only cuſtoms on importation, 29 Geo. 2. 
C. 23, ſect. 5. | 

Duties on fiſh cured in Scotland for home conſump- 
tion, and bounties on exportation, 29 Geo. 2, c. 23. 
ſect. 6. &c, | ws 

Penalties on fiſhing veſſels employed for- the ſupply of 
London and J/eſtmin/ler, breaking bud ſelling their 
fiſh before they arrive in the river, vr not entering 
_ arrival, and ſelling their fiſh within eight days, 29 

£0. 2+ Co 39. 

Twelve days allowed for the ſale of lobſters, 29 Gee. 
2. Cc. 39. ſect. 2. gs 

5 4" of fiſhing veſlels appointed, 29 Geo. 2. c. 
39» ſect. 5. 

Fees - the King's ſearchers on the arrival of fiſh- 
oh, Shs at Graveſend, 29 Geo. 2.c, 39. ſect. 6. 

enalty on ſelling fiſh within 100 yards of the fiſh- 
Froogen at Ye/iminſler without a licence, 29 Geo. 2. c. 39. 
ect. 9. 
— The court of mayor and aldermen of Lendon to 
make regulations for the fiſhermen in the Thames and 
the Medway, 30 Geo. 2. c. 21. 

Further bounties on veſſels employed in the white her- 
ring fiſhery, 3 Ges. 2. c. 30. MW, 

Vellels may be employed in the intervals of the fiſhery 
30 Geo. 2. c. 30. ſect. 5, 

One hundred pound penalty on obſtruting thoſe em- 
ployed in the herring fiſhery, in the free uſe of ports, 
ſhores, &;. 30 Geo. 2. c. 30, ſect. 7, 

F F mo veſlels to pay harbour and pier duties. 1bid, 
ect. 0. | | 

Regulation of the ſale of fiſh in London, 33 Geo, 2. 
Co 27, 

Account of hſh brought to the Nore, and puniſhment 
of deſtroying it, 33 Geo. 2. c. 27. ſect. 4. 

Regulations to reduce the exorbitant price of fiſh, 2. 
Geo. 3. c. 15. 

Filhing, 7:ght of, and property of fſh, It has been 
held, that were the lord of the manor hath the ſoil on 
both ſides the river, *tis a good evidence that h« hath 
the right of fiſhing, and it puts the proof upon him who 


— 
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claims lieram þpi/cariam; but where a river ebbs ary 
flows, and is an arm of the fea, there "tis common to 
all, and he who claims a privilege to himſelf muſt prove 
it; for if treſpaſs is brought for kſhing there, the defen- 
dant may juſtify that the place were is Brachium maris, 
in quo unuſqui/que ſubditus domini regis habet & habere de- 
bet liberam piſcariam : In the Severn, the foil belongs to 
the owners of the land on each ſide; and the foil of the 
river Thames, is in the King, &c but the fiſhing is 
common toall. 1 4:4. 105. He who is owner of the 
ſoil of a private river, hath /eparalis piſcaria ; and he 
that hath'[ibera piſcaria;z hath a property in the fiſh, and 
may bring a polleflory action for them; but communis pij- 
carta is like the caſe of all other commons. 2 Salk, 637, 
One that has a cloſe pond in which there are fiſh, may 
call them piſces ſuos in an indictment, &c. But he can 
not call them as bona & catalla, if they be not in trunks; 
Tod. Ca. 183. 

Fiſhermen. See Fiſh and fiſhing. 

Fiſhery, See Fith and fiſhing, | 

Fiſhing ners, Old ones for making of paper may be 
imported duty free, 11 Geo. 1. c: 7. f. 10. 

Fiſhgarth, Dr. Skinner, in his Etymologicon ſays, 
"Tis an engine to take fiſh ; but it ſeems rather to ſignify 
the dam or wear in a river, where theſe engines are laid 
and uſed, For garth in the North is ſtill uſed for a back- 
ſide or homeſted, Cowell, edit. 1727. 23 Hen. 8. 
c. 18. 

Fiſtula, The pipe which was put into the cup out of 
which the communicants ſucked the wine. Divi/it cc- 
clefiis cruces, altaria, ſcrinia, &c. ſitulas, fiſtulas & r= 
namenta varia, Flor. Wigorn. Anno 1087. 

Fithwite, But more rightly fibtewite, from the Saxon 
feoht, pugna, and wite, mulcta ; ſo that it is a fine laid 
upon one for fighting and breaking the peace. Cowe!l, 
edit. 1727. ; 

Fitzherbert, Was a famous lawyer in the days of 
King Henry the eighth, and was Chief Juſtice of the 
Common Pleas; he wrote two books of great reputation, 
one An Abridgment of the Common laws, another intitled, 
De Natura Brevium. Cowell. edit. 1727. 

Flaccus, A felch, a fb, an arrow. Fr. fleche. —= 
Reginaldus de Grey tenet Manerium de Waterhall in Com. 
Buckingh. per ſervitium inveniendi unum hominem ſuper 
unum equum ſine ſella pret. xv. & unum arcum ſine corda, 
& unum fAlaccum ſine capite, cum Dominus Rex mandaverit. 
17 Edw. 3. | 

7 Flaco, A place covered with ſtanding water: qua. 
&c. in paludem horridam & in lutum ex flacone diutina 
condenſata, Monaſt, 1. tom. pag. 209. 


Flacta, The ſame with Flaco. | 
Flaſco, A flaſk, a bottle. Inſlituebant fiert flre- 


| pitum magnum tundentibus ſingulis & flagellantibus clipeos & 


galeas, cellas & aſſeres, dolia & flaſcones, pelves & pa- 
tellas—— Gaufridus de Vinaſauf. Iter Richardi Regis. 
cap. 13. lib. 4. 

Flecta, A feathered arrow, or fledged arrow, a fleet 
arrow. Radulphus le Fletcher tenet in Bradele com. Linc. 
per ſervitium reddendi per annum viginti fleas ad ſcaccarium 
Domini Regis——9 Ed. 1. otherwiſe called ſagitta flec- 
tata, — I/illielmus de Greſeley tenet Manerium de Drake- 
low, in com. Derb. & reddit unum arcum /ine corda, & 
unam pharetram de Tateſbit, & duodecim ſagittas flectatas. 
1bid. p. 15. Cowell, edit. 1727. | 

Fledwite or Flightwite, (Sax. Flybe, fuga, and 
wite, mulcta) Signifies in our ancient laws a diſcharge or 
freedom from amerciaments, when one, having been an 
outlawed fugitive, comes to the peace of our Lord the 
King, of his own accord, or with licence. Thus Raſ- 
tal. But quare, Whether it does not rather ſignify a 
mulCct or fine ſet upon a fugitive, to be reſtored to the 
King's peace? Cowell, edit. 1727. 

Fleer, Sax. Fleet, i. e. a place where the water 
ebbs and flows, a running water.) A famous priſon in 
London, fo called, as it ſeemeth, of the river upon whoſe 
ſide it ſtandeth. Camd. Brit. pog. 317. Unto this 
none are uſually committed, but for contempt of the 
King and his laws, or upon abſolute command of ths 
King, or ſome of his courts. Or laſtly, Upon _ 

| when 


F' L-.0 
hen men are unable, or unwilling to ſatisfy their cre- 
ditors. Cowell. | ; 
> Perſons confeſling themſelves debtors to the King 
when they are not ſo, how remandable to the Fleet, 1 
Rye. c.. 12. | 
The warden, under what penalty, not to ſuffer any 
priſoner in execution to go at large, 1 Ric. c. 12, 
Priſoners in the Fleet how to 4” OR againſt, 13 
Car..2. fl. 2. lo. 2. f. 5. 8& g I. BZ; 6+ 27. ſect. 11. 
What rent priſoners are to pay, 8 & g VF. 3.c. 27. 
ſect. 14. - ©; | 
The King by letters patent may appoint a warden du- 
ring the life of Thomas Bambridge, 2 Geo. 2. c. 32. 


ect. 0. . "pe Ps © 
/ Fleer-ditch, To be filled up, and the inheritance of 
it veſted in the city of London, 6 Geo. 2. c. 22, 

Flem and Fleth 3 Saxon flema, an outlaw, and 
Flet a houſe. In a plea of Quo warranto, Abbas de 
Burgo dicit quod clamat annum & wvaſium & medium 
tempus = hec verba flem & fleth. Trin, 7 Ed. 3. 
Cowell, 1727. | 

Flemaſflare,, (from the Sax: fema,' a fugitive or out- 
Jaw, and flean, to kill or flay.) By virtue of this word 
were claimed Bona felonum, as appears upon a Yus war- 
rants. Temp. Ed. 3. See Keilway's Rep. f. 145. b. 

Flemenesfirinthe, (Refivs fymenafyrinthe, LL. Inz, 
c. 29. & 47. LL. etiam H. x, c. 10, 12.) Signi- 
fies the receiving or relieving a fugitive, or outlaw, 
Cowell, edit. 1727. 

Flemeneafreme and Flemenesfrentbe, Are ſaid 
to be the chattels of fugitives. Mich. 10 Hen, 4. Hertf. 
59. Coram Rege, Rot. 59: Cowell, edit. 1727 

Flemelwite, Signi | 
cattel or amerciaments of your man, a fugitive, Ra/taPs 
Expofit. of Words. Fleta writes it two different ways, 
viz. Flemenesfrevie and flemenesfreicthe, and interprets it, 
Habere catalla fugitivorum, lib, 1. cap. 47. See flem 
and flemenesferinthe. | | 

leta, A feigned name of a learned lawyer, who 
writing a book of the Common law of England, and 
other antiquities in the Fleet, termed it thereof Flea. 
He lived in the times of Edward Il. and Edward 1II. 
See his firſt book, cap. 20. Set?. Dui ceperint, and bb. 2. 
cap. 66. Seat. Item quod nuilas, Cowell, edit. 1727. 
 Fleta, A Fota, a flete, or place where the tide or 
oat comes up. Cowell, edit. 1727. 

Fletgefozth, A payment or mul& exaRted from him 
who deſerted the army: From the Sax. flean, fugere, 
and feoht, pugna, Cowell, edit. 1727. | 

light, See Forkeiture, T4 

Flitchwite, alias Flitwite, ( from the Sax. fit, con- 
tention or ſtrife) Significat mulctam ob contentiones, rixas 
& jurgia impoſitam, & cut hec a principe conceduntur, po- 
teſt in curia ſua cognoſcere de hujuſmodi tranſgerſſionibus ; 
vel mulctas inde provenientes in curia regis, a delinquentibus 
exigere & ſibimet retinere. Thus Spelman, Flitwite, 
7, e, Duod prior teneat placita in curia ſua de contentioni- 
nibus & convicits hominum ſuorum, & habeat inde amer- 
ciamenta. Ex Reg. Priorat. de Cokesford. 

F lood:-mark, 
water and higheſt tide, makes on the ſhore, Accordant a 
ceux ordinances les admirals ont uſe leur authority, en les 
lieves awant dits tanque a ceſt temps, fibien þ choſes 
faits ouflre le mere & ſur le mere, come entre le flodemark 
& low water-mark. Anderſon's Report, f. 189. Con- 
ftable's caſe. | | | | 

Flozences, A kind of cloth ſo called, brought from 
Florence hither; ſome was called Arras, Darnix, Cam- 
brink, Callico, from the places where it was made. It is 
mentioned in ſtat. x Rc. 3. c. 8. | 
— Florence, A current pjece of Englifh gold. By in- 
denture of the Mint 11 Ed. 3. every pound weight of 
old ſtandard gold was to be coined into fifty Florences to 
bs current at fix ſhillings apeice, all which made in 
fale fifteen pounds, or into a proportionable number of 
half Florences, or quarter Florences. | 
 Flotages, A ſwimming at the top, which we pro- 
 perly called floating, are ſuch things as ſwim on the top 


es the liberty to challenge the 


he mark which the fea, at flowing 
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of the ſea, <r other great rivers; the word is uſed ſome- 
times in the commiſſions of water, bailifj5. | 
Flora navium, A fleet of ſhips. Rex Sciatis 
quod conſlituumus Fohannem de Raches admiralium no/lrum 
flote navinm ab ore aque Thamiſie was partes occzdens+ 
tales, quamdiu nebis placuerit. Rot. Francia. Anno 6 
R. 2. m. 21. | | 

Flatſam, Is when a ſhip is ſunk, or otherwiſe pe- 
rf{hed, and tne goods float on the ſea, 5 Rep. 106. a. 6, 
Flotſam, jeiſam, and Jagan, are mentioned together ; jer- 
ſem is when a ſhip is in danger of being ſunk, and ts 
lighten the ſhip the goods .are caſt into the fea, and the 
ſhip notwithſtanding periſheth;_ and /agan is when the 
goods ſo caſt into the ſea are fo! heavy that they ſing to 
the bottom, and therefore the ' mariners tie to them a 
buoy, or cork, or ſuch other thing that will not fink, (© 
that they may find them again. 5 Rep. 106. b, The 
King ſhall have flotſam, jetſam, and lagan, when the 
ſhip is loſt; and the owners of the goods are not known; 
but not otherwiſe, F. N. B. 122, Where the propri- 
etors of the goods may be known, they have a year and 
a day to claim flotſam. 1 Keb. 657. See UUlreck, 

Focagium The ſame with houſe bote or fire-lote. 

Focale, A right of taking wood for the fire: [n eaderm 
hata 10 carratas clauſlure, & 10 carratas focalis recipien- 
das annuatim fer viſum ſervientis mei, Monaſt, 1 tom. 
pag. 779. pag 603. Capiatu focale quatenus fieri pct-/ 
de ficcrs & infructusfis ramis & arþuribus, &c, Stat. Eccl. 
Pauline MS. f. 44+ b. 

Fodder, or Fother of lead, A weight of lead con- 
taining eight pigs, every pig twenty-three ſtone and a 
half, In the book of rates a /odder of lead is ſaid to be 
two thouſand pounds weight: at the mines, it is 22 
hundred and a half, among the plumbers at London it is 
Ig hundred and a half. Cowell, edit. 1727. > 

Fodder, (Sax. foda, i. e. alimentum,) Any kind or 
meat for horſes or other cattle; in ſome places hay and 
{traw mingled together is accounted fodder. See FMage. 
But among the Feudi/ts it is uſed for a prerogatiy?, that 
the Prince hath, to be provided of corn, and other meat 
for his horſes, by his ſubjects, in his wars or other expe- 
ditions: Hotoman de verbis Feudal. See Fother, 
Necnon redditus, qui dicuntur hidagium & fodder-corn, in 
perpetuum abbatibus ( de S. Edmundo) deſignentur, Mon, 
Ang]. 1 part. fol. 291. a. | 

Foddertorium, Proviſion, or fodder, or forage, to be 
paid by cuſtom to. the King's purveyors. Johannes 
abbas $. Edmundi & D. Stephanus, prior & conv. ſtatuunt 
qued de exitibus maneriorum conventus, exceptis reddi- 
tibus qui dicuntur hidagium & foddertorium, & ſectis ha« 
minum ad hundreda, que ſunt quaſi regalia, nibil habebit 
vel habere debet dominus abbas, &e, Ex Cart. S. Edmundi, 
MS. f. 102. | 

Foeſa, (Fr. foi/ſon,) Graſs, herbage, Ex dono Rai- 
naldi de Berdineio ſex F; won in foela foreſts & decimam 
molendinorum iþ/tus. on. Ang]. tom. 2. p. yob. b. 

Fogage, ( Fogagium,) Fog, or feg; rank graſs not 
eaten in ſummer. Leg. Foreſtar. Scot. cap. 15. 

Folcland, Was Terra YVulgi, The land of the vulgar 
people, who had no eſtate therein, but held the ſame 
under ſuch rents and ſervices as were accuſtomed or 
agreed, at the will only of their lord the Thane, and it 
was therefore not put in writing, but accounted predium 
ruſticum & 1gnobile. See Spelman of Feuds, cap. 5. 

Folcmote, or Folkmote, Saxon Fe/kgemote, that is 
conventus populi, compounded of falk, populus, and gee 
mettan, convenire, ſignifies (as Lambard ſaith in his Ex- 
poſition of Saxon words, verbo Conventus,) two kinds of | 
courts; one now .called The county court, the other The 
ſheriff”s turn. This word is ſtill in uſe in the city of 
Londen, and denotes Celebrem ex tota civitate conventum, 
Stow's Survey of London. But Manwoed ſays in his Foreſt- 
Laws, felke is the court holden in London, wherein all the 


o1k and people of thecity did complain of the mayor and 
P y P F 


aldermen, for miſgovernment within the city. Somner in 
his Saxon Drcttonary ſays, It a general aſſembly of the 
people, to conſider and order matters of the common- 
wealth, QOmnes proceres regni & milites & liberi homines 


umverh 
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univerſi totius regni Britanniee facere depent in pleno folc- 
mote fideluatem demino Regi, coram gpiſcopis regni. In 
Leg. Edw. Confell. c. 35. Et amplius non fit in huſlenge, 
pars vr q 7. e. {peaking amis, Neg ; in folkeſmote neque 
in aliis placitis infra civitatem. Charta H. 1. pro London. 
Du Cange. As to the folcemote, or folcgemot, Sir H. Spelman 
tells us ic was a fort of annual parliament or convention 
of the biſhop's Thanes, aldermen and freemen, uponevery 
May-day yearly; where the laymen were ſworn to defend 
one another, and where they ſwore fealty to the King, 
and to preſerve the laws of the kingdom, and then to con- 
ſult of common ſafety, peace and war, and publick weal. 
But Dr. Erady from the laws of our Saxon kings, infers 
that the folcmote was an inferior court before the King's 
reve, or ſteward; held rather every month to do f#/c- 
right, or to compoſe ſmaller ſquabbles, from whence ap- 
peal ſhould lie to the ſuperior courts of juſtice. See Dr. 
Brady's Gloſſary, p. 48. When this great aflembly is made 
in a city, it may be called a burgemote, when in the 
courfty a ſhiregmite. Cum aliquid vero inopinatum & 
malum contra regnum vel contra coronam regis, Ic. emer- 
ferit, flatim debent pulſatis campanis, quod Anglice vacatur 
amotbel, convocare omnes & univerſes, quod Anglice dicunt 


folkmote, i. e, Conwvocatio populorum & gentium omnium, | 


uia ibidem omnes convenire debent & ibi providere debe 
indemnitatibus corona regni per communi confilium, Leg, 

Alfred, cap. 35. de Aldermannis, ; 2 
Fold-courſe, A liberty to fold ſheep. See Faldage. , 
Folgaze, To be of ſome decennary : 6; quis ab una 
manſione ad aliam tranſire velit, 
manni, in cujus comitatu prius folgavit, Leg. Alfred, 


C. 33. 

Foigarit, Menial ſervants. In francoplegio debet effe 
omnis qui terram tenet & domum, qui dicuntur husfaſtene, 
Anglice, houſe-keepers, & ettam alit qui als deſervient, 
qui dicuntur folgheres, quia nec debet quis repeliere ſervi- 
entem ſuum antequam purgatus fit de omni calumnia unde 
prius fuit calumniatus. Bra&t. lib. 3. tract. 2. Cap. 10. 

From the Saxon folgere, famulus. 

Folgheres, or Folgeres, from the Saxon folger, z. e. 
to tollow,) Are properly followers ; but Bratton, lib, 3. 
tratt. 2, cap. 10, ſays, it ſignifies Eos gui aliis deſerviunt, 
See LL. H. 1. cap. 9g. Servants or domeſticks, 

Fool. See Jdeor. | 

Footgeld, See Foutgeld., 

Foot of the fine. See Fine, Ras | 

Forage, Fr. fourage,) F odder for cattle. Cowel!, 
edit. 1727. 

Foragium, Straw when the corn is threſhed out. 

Cowell, edit. 1727. | 
_ Fozarium, A furrow, A furlong. Cowell, edit. 1727. 
| Fozbalca, A fore-ba/k,.or balk, lying forward or next 

the highway. Petrus Bleſenſis Contin, Hijt, Croyland, 

as. I16. | : 
F "Fobarre or Fozbar, Is to bar or deprive for ever. 

Rich. 2. cap. 2. and 6 H. 6. cap. 4. 

Fozbatudus, Fozfactus: This is when the aggreſſor 
is flainz Et fic eft veritas ſine ullo conludio, & in ſua culpsa 
ſecundum legem forbatudum fecit, i. &, wut gui forts batti- 
derit ſeu contra jus primo percuſſerit : So where the ag- 
orefſor is killed, he is ſaid, de vita forfactus, viz. Et. 
tunc ante judicem in araho conjuret quad eum de vita for- 
fatum interfeciſſet. Cowell, edit. 19279, 

Fozbuſho2 of armowm, (Forbator,) $i guis forbator 
arma alicujus ſuſceperit, ad purgandum, &c. LL, Aluredi 
MS. cap. 22. 

Fonce, (/is,) In our Common law, is moſt uſually 
applied in an ill part, ſignifying unlawful violence, 
Weft thus defines it, Symb. part 2. tit. Indifments, ſef, 65, 

Farce is an offence by which violence is uſed to perſons or 
things; where alſo he divideth it thus; Force is either 
ſimple or compound; ſimple force is that which is ſo com- 
mitted, that it hath no other crime adjoined to it; as if 
one by force do enter into another man's poſſeſſion, with- 
out doing any other unlawful a&t, A mixt or compound 

2rce is that violence which is committed with ſuch a faR, 
as of itſelf only is criminal: As if any by force do enter 

into another man's poſleſlion, and kill a man, or raviſh a 

v/oman ;there, &c, he farther divideth it into true frece 


E 


| 


] 
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and force after a ſort, and ſo procedeth to divers other 
branches worth the reading, as forcible entry, forcible de- 
taining, unlawful aſſembly, riots, routs, rebellions, 6c, 
Cowell, edit. 1727. Lord Che ſays, there is alſo a force 
implied in law, as every treſpaſs, reſcous, or diſſeifin, 
implieth it; and an a&ual force, with weapons, number 
of perſons, &c. where threatning is uſed to the terror of 
another. 1 [»fl. 257. By thelaw any perſon may enter 
a tavern; and a landlord may enter his tenant's houſe to 
view repairs, &c. But if he that enters a tavern com- 
mits any force or violence, or he that enters to view re- 
pairs breaketh the houſe, &c. it ſhall be intended that 
they entered for that purpoſe. 8 Rep. 146. All force 
is againſt law; and it is lawful to repel force by force : 
There is a maxim in our law, Puod alias bonam et juſium 
fb, ff oa vim vel freudem potetur, malum et injuſtum eſt. 
3 Rep. 78. 

Foxeletum, A little fort. Pri fugaverunt averia ad 
forceleta, Fleta, lib. 1, cap. 20. par. 119. 


Foxible detaining o2 holving of poſſeſſion, Is a 


| violent at of reſiſtance by ſtrong hand of men weaponed 


with harneſs, or other aCtion of fear in the ſame place, or 
elſewhere, whereby the lawful entry of juſtices, or others, 
is barred or hindred. Weſt. Symbol, part 2. tit. Indict- 
ments, ſef, 65. CE 

Foxible entry and detaſner, Forcible entry ( ::- 
greſſus manu forti fattus,) is a violent aQtual entry into a 
houſe or land, &c. or taking a diſtreſs of any perſon 
weaponed, whether he- offer violence or fear of hurt to 
any there, or furiouſly drive any out of the poſleflion 
thereof, Weſt. Symbol. part 2. tit. Indifments, ſect. 65. 


Cromp. TFuſt. of Peace, fol. 58, 59. uſque ad 63. It is 


alſo uſed for 2 writ grounded upon the ſtatute 8 Hen, 6. 


c& 9. Cowell. | 
At common law, if a man had a right of entry i 
him, he was permitted to enter with force and arms, 
and to detain his poſſeſſion by force, where his entry was 
lawful ; this created great inconvenience by arming the 
tenants of the lords, and in a manner encouraging them 
in miſchief, who were always too forward in rebellions 
and all contentions in their neighbourhood ; alſo it gave 
an oppurtunity to powerful men, under the pretence of 
feignee titles, forcibly to eject their weaker neighbours, 
Dalton's Fuſtice 297. Lamb. 135, Crom. 70, a.b. 

It ſeemeth, that before the troubleſome reign of King 
Richard II. the Common law permitted any perſon (which 
had good right or title to enter into any land) to win the 
pofleſſion thereof by force, if otherwiſe he could not have 
obtained it. For a man may ſee (in Britton, fol. 115: 
that a certain reſpite of time was given to the diſlciſec, 
(according to his diftance and abſence) in which, it was 
lawful for him to gather force, arms, and his friends to 


throw the difleiſor out of his wrongful poſſeflion. And 


at this day, if (in a common action, or indictment of 
treſpaſs for entering into land) the defendant will make 
title thereunto; the matter of the force alledged againft 


him will reſt altogether upon the validity of his title, as 


appeareth 7 FH. 6. 13. and 40. But after the rebellious 
tumults, and inſurreCtion of the villains, and other, the 
baſe commons, which happened the fourth year of the 
reign of R. 2. the parliament thought it neceſſary to pro= 
vide againſt all ſuch occaſions of further ſedition, up= 
roar, and breach of the peace. Lamb, Eiren. 127. | 
It ſeems that at the Common law, a man diſleiſed of 
any lands or tenements, if he could not prevai by fair 


| means, might lawfully regain the poſicffton» y force, 


unleſs he were put to a neceſlity to bring his aCtion, by 
having negleQed to re-enter in due time: And it ſeems 
certain, that even at this day, he who is wrongfully diſ- 
poſleſled of his goods, may juſtify the retaking of them 
by force from the wrong doer, if he refuſe to re-deliyer 
them; for the violence which happens thro' the reſiſtance 


of the wrongful poſleſſor, being orignally owing to his 


own fault,gives him no juſt cauſe of complaint, inaſmuch 


as he might have prevented it by doing as he ought, 


1 Haw. 140. ; 

But this indulgence ofthe Common law, in ſuffering 
perſons to regain the lands they were unlawfully deprived 
of, having been found by experience to be very prejudicial 

| 2 to 
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td the publick peace, by giving an opportunity to power- 
Ful men, under the pretence of feigned titles, forcibly to 
&je& their weaker _ and alſo by force to retain 
their wrongfully poſſeſſions ; it was thought neceſſary by 
many ſervere laws to reſtrain all perſons from the uſe of 
ſuch violent methods of doing themſelves juſtice. 1 Haw. 
I. 
" However at this day, in an ation of forcible entry 
rounded on thoſe laws, if the defendant make himſelf a 
title which is found for him, he ſhall be diſmiſſed without 
any inquiry concerning the force; for howſoever he may 
be puniſhable at the King's ſuit, for doing what is pro- 
hibited by ſtatute, as a contemner of the laws, and di- 
ſturber of the peace, yet he ſhall not be liable to pay any 
damages for it to the plaintiff, whoſe injuſtice gave him 
the provocation in that manner to right himſelf, x Haw. 
I4TI. 


Tt. The ſeveral ſtatutes made relating to this ſubjeft ; and 
what ſhall be a forcible entry and detainer within theſe 
ſtatutes. 

| 2. What ought to be the form of a record grounded upon 
theſe ſtatutes. | 
. Who may be guilty of a forcible entry, and into what 
of} ions it may be made. 
4. Of awarding reſtitution ; what ſhall be a bar or ſtay 


| to ſuch award of reſtitution, and of ſuperſeding and ſetting it 


aſide after it 15 executed, 


1. The ſeveral ſtatutes made relating to this ſubje# ; and 
what ſhall be a forcible entry and detainer within theſe 
ſtatutes. | | 


By the ftat, 3 & 4 £dw. 3. cap. 3. called the ſtatute of 
Northampton, 1t is provided,” 'That no perſons but the 
King's miniſters, ſhould ride armed by night or day, 
under pain of loſing their arms, and their bodies to be 
impriſoned.” Upon this ſtatute there was a writ formed 
to take and appraiſe the arms of ſuch as rode armed, and 
alſo to take and impriſon their bodies ; for which ſee 
F. N. B. 249. But this was not ſufficient proviſion a- 


- gainſt the. entering and detaining poſſeſſion by force. 


2. Bac, Abr. 555. | | 

By the 5 Rich. 2. ſtat. 1. cap. 8. it is provided, 
6 That none from thenceforth ſhould make an entry 
into any lands and tenements, but in caſes whcre entry is 
given by the law; and in ſuch caſes not with ftrong | 
hand, nor with multitude of people, but only in a peace- 
able and eaſy manner; and if any man from thenceforth 
ſhould do to the contrary, and thereof be duly convict, 
be ſhould be puniſhed by impriſonment of his body, and 
thereof ranſomed at the King's will.” 

T his ſtatute gave no ſpeedy remedy, leaving the party 
injured to the common courſe of proceeding by way of 
inditment oration, and made no proviſion at all againſt 
forcible detainers. 2 Bac. Abr. 556. 

By the 15 Reich. 2. cap. 2. it is enafted, © That the 
ſaid ſtatute, and all others made againſt forcible entries 
&c. ſhall be duly executed; and farther, that at all times 
that ſuch forcible entries ſhall be made, and complaint 
thereof cometh to the juſtices of peace, or to any of them, 
that the ſame juſtices or juſtice take ſufficient power of 
the county, and go to the place wherq the force 1s made, 
and if they find any that hold ſuch plpce forcibly, after 
ſuch entry made, they ſhall be taken| and put into the 
next gaol, there to abide convict by "the record of the 
ſame juſtices or juſtice until they have made fine and ran- 


| ſom to the King; and that all the people of the county, 


as well the ſheriffs as others, ſhall be attendant upon the 
ſame juſtices, to go and aſfiſt the ſame juſtices to arreſt 
ſuch offenders, upon pain of impriſonment, and to make 
fine to the Kingz and in the ſame manner it ſhall be 
done of them that make ſuch forcible entries in benefices 
or office of holy church.” 

This ſtatute gives no remedy againſt thoſe who are 
guilty of a forcible detainer after a peaceable entry, nor 
azainſt thoſe who were guilty of both a forcible entry and 


forbible detainer, if they were removed beſore the coming 
Vor, I, | 
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| of a juſtice of peace z neither doth if give the juſtice any 


power to reſtore the party to his poſſeflion, or to inflict 
any penalty on the ſheriff for diſobeying the precepts of 
as juſtices in the execution of the ſtatute. 2 Bac. Abr. 
550, - | | 

By the 8 Hep. 6. rap. 9. it is enated, * That from 
henceforth where any doth make any forcible entry in 
lands and tenements, or other poſſefionis, or them hold 
forcibly, after complaint thereof made, within the ſame 
county where ſuch entry is made, to the juſtices of the 
peace, or to one of them, by the party grieved, that the 
juſtices or juſtice ſo warned within a convenient time 
{hall cauſe, or one of them ſhall cauſe the ſaid ſtatute to 
be duly executed, and that at the coſts of the party fo 
grieved.” | | 

By the ſaid ſtatute it is farther enated, ** That tho' 
ſuch perſons making ſuch entries be preſent, or elſe de- 
parted before the coming of the ſaid juſtices or juſtice, 
notwithſtanding the ſame juſtices or juſtice, in ſome good 
town next to the tenement ſo entered, or in ſome other 
convenient place, according to theirdiſcretion, ſhall have, 
and either of them ſhall have authority and power to in- 
quire by the people ofthe ſame county, as well of them 
that make ſuch forcible entries in lands and tenements, as 
of them which the ſame held with force; and if it be found 
before any of them, that any doth contrary to this ſtatute, 
then the ſaid juſtices or juſtice ſhall cauſe to reſeiſe the 
lands and tenements ſo entered or holden as aforeſaid, 
and ſhall put the party, ſo put out, in full poſſeſſion of 
the ſame lands aid tenements ſo entered or holden as 
before.” = ; 

And it is further enaQed by the ſaid ſtatute, & That 
when the ſaid juſtices or juſtice make ſuch inquiries as 
before, they ſhall make, or one of them ſhall make their 
warrants and precepts to be directed to the ſheriff of the 
ſame county, commanding him, of the King's behalf, to 
cauſe to come before them, and every of them, ſufficient 
and indifferent perſons, dwelling next about the lands ſo 
entered as before, to enquire of ſuch entries; whereof _ 
every man, which ſhall be impanelled to inquire in this 
behalf, ſhall have land or tenement of the yearly value of 
forty ſhillings by the year at the leaſt, above reprizes; 
and that the ſheriff return iſſues upon every of them; at 
the day of the firſt precept returnable, twenty ſhillings, 
and at the ſecond day forty ſhillings, and at the third time 
an hundred ſhillings, and at every day after the double ; 
and if any ſheriff or bailiff within a franchiſe, having re- 
turn of the King's writ, be ſlack and make not execution 
duly of the ſaid precepts to him direted to make ſuch 
enquiries, that he ſhall forfeit to the King twenty pounds 
for every default, and moreover ſhall make fine and ran- 
ſom to the King ; and that as well the juſtices or juſtice 
aforeſaid, as the juſtices of aſliſes, ſhall have power to 
hear and determine ſuch defaults of the ſaid ſheriffs and 
baliffs at the ſuit of the King, or of the party grieved, 
Oc. 

And it is further enacted by the ſaid ſtatute, ** That 
mayors, juſtices or juſtice of the peace, ſheriffs and bai- 
liffs of cities, towns and boroughs, having franchiſe, 
have in the ſaid cities, towns and boroughs, like power to 
remove ſuch entries, and in other articles aforefaid, riſing 
within the ſame, as the juſtices of peace, and ſheriffs in 
counties and countries aforeſaid have.” 

| But it is provided by the ſaid ſtatute, ** That they 
who keep their poſlefiions with force, in any lands and 
tenements, whereof they or their anceſtors, or they 
whoſe eſtate they have in ſuch lands and tenements, have 
continued their poſſeſſions by three years or more, be not 
endamaged by force of this ſtatute.” _ 

'F his ſtatute alſo founds a remedy by affiſe of novel-di/- 
ſeiſm, or aQtion of treſpaſs, to recover the treble da- 
mages, to which it the defendant pleads matter in bar, 
he muſt alſo traverſe the force ; butif the matter in bar 
be found for the defendant, ſo that he hath good title at 
law, the defendant is excuſed from the force, for the 
plaintiff can't recover in the ation if he hath no right 
but if the platntiff prevails, then the force muſt be in-. 
quired of and treble damages aſleſſed to the plaintiff; but 
a perſon is puniſhed criminally for entering with force 

py 1 ens, even 
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even where he has a right, though not for peaceably de- 
 faining a poſleflion by force, eſpecially if he bas held it 
for three years in quiet. F. N. B. 249. Bro. tit. Force, 
5, Il, 29. 1I7 Hen. 7.17 6. 

By the 31 Eliz. cap. 11. The proviſo in the above ſta- 
'tute is farther inforced and explained, by which it is 
declared and enacted, ** That no reſtitution upon any 
indictment of forcible entry, or holding with force, be 
made to any perſon, if the, perſon ſo indited hath had 
the occupation, or been in quiet poſſeſlion for the ſpace of 
three whole years together, next before the day of ſuch 
indictment ſo found, and his eſtate therein not ended, 
which the party indicted may alledge for ſtay of reſtitu- 


tion; and reſtitution to ſtay till that be tried, if the 


other will deny or traverſe the ſame ; and if the ſame 
allegation be tried againſt the ſame perſon ſo indicted, he 
is to pay the coſts and damages to the other party, as 
ſhall be aſteſled by the judges or 'uſtices before whom the 
ſame ſhall be ke the ſame colts and damages to be re- 
covered and levied, as is uſual for coſts and damages con- 
tained in judgements upon other actions.” 

And by the 21 Fac. 1. cap. 15. it is enacted, ** That 
ſuch judges, juſtices or juſtice of the peace, as by rea- 
fon of any act or acts of pariiament then in force, were 
authorized and enabled upon enquiry, to give reſtitution 
of poſlefſion unto tenants, of any eftate of freehold of 
their Jands or tenements, which ſhall be entered upon 
with force, or from them with-holden by force, ſhall by 
reaſon of that at have the like and the ſame authority 
and ability from thenceforth (upon indictment of ſuch 
forcible entries, or forcible with-holding before them 
duly found,) to give like reſtitution of poſſeſſion unto 
tenants for term of years, tenants by copy of court roll, 
guardians by) knights-ſervice, tenants by elegit, ſtatute 
merchant and ſtaple, of lands or tenements by them ſo 
holden, which ſhall be entered upon by force, or holden 
from them by force.” 

A forcible entry muſt regulary be with a ſtrong hand, 
with unuſual weapons, or with menace of life or limb, 
H. P. C. 138. Dalt. 300. 1 Hawk. P.C. 145. 

If a man enters peaceably into any houſe, but turns 
the party out of poſſeſſion by force, or by threats frights 
him out of poſleflion, this is'a forcible entry. Dalt. 
299. 1 Hauk. P. C. 145. 149. But threatening to 
ſpoil his goods, or deſtroy his cattle, if he will not quit 
his poſtetlion, will not make a forcible entry. Bro. tit. 
Dureſs 2,16. 1 Infl. 252. 

If a houſebe bolted, itis a forcible entry to breakit open, 
but it is not ſo todraw a latch, and enter into the houſe; 
and if a man, whoſe entry is lawful, ſhall entice the other 
out of the houſe, and enter, the door being open, or 
only,latched, his entry his juſtifiable, 2 Rel. Rep. 2. 2 
Jnſt. 235. Crom. 50. a. It is ſaid in Noy 135, that 
there can be no entering if the door be latched ; but 1 
Hawk. P. C. 145. ſays that ſuch an inconfiderable cir- 
- cumſtance as this, which commonly paſſes bctween 
neighbour and neighbour, will never bring a man with- 
in the meaning of theſe ſtatutes; and it hath been 
holden, that an entry into a houſe thouzh a window, or 
by opening a door with a key, is not forcible. Lamb, 
143. 1 Hawk. P. C. 145. 2 Rol. Rep. 2. 

If one find a man out ot his houſe, and forcibly with= 
hold him from returning to it, and ſend perſons to take 
peaceable poſſeſſion thereof in the party's abſence, this, 
by ſome opinions, ſays Hatwktngs, is no forcible entry, 
inaſmuch as he did no violence to the houſe, but only to 
the perſon of the other; but he himſelf is of a contrary 
opinion, for though the force be not actually done upon 
the Jand, nor in the very act of entry, yet ſince it is 
_ uſed with an immediate intent to make ſuch entry, and 

the manner of doing it only prevents the oppoſition, 
it can't be ſaid to be without force, which whether it be 
upon or oft the land feems equally within the,ſtatute. 1 
Hawh.-P.C. 145; ©. 

If a man enters to diſtrain for rent in arrear with 
force, this is a forcible entry; becauſe though he doth 
not claim the land itſelf, yet he claims a right and titleout 
of it, which by theſe ſtatutes he is forbid to exert by 
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force; but if a man hath right to lands, and rides over 
them with company armed to church or market, with- 
out expreſſing any intent to claim it, this is no forcible 
entry, becauſe his ation ſhall be interpreted accor- 
ding to his intent; but if a man that has a rent be re- 
ſifted from his diſtreſs by force, this is a forcible difieiſin 
of the rent, for which he may recover treble damages in 
an aſliſe, or may fine and impriſon the party; but he 
can't have a writ of reſtitution ; for though the ſtatute 
gives remedy by fine and impriſonment for the unjuſt 
force that is offered to any perſon's right, yet it doth 
not give the juſtices power to reſciſe the rent, but only 
thelands and tenements themſelves; and therefore no writ 
of reſtitution can be awarded. Bridg. 175. 20 H. 6. 
II. a. Crom.Fuſt. 62. Dalt. 300. 

A man may be guilty of a forcible entry in a dwel- 
ling-houſe, though there be nobody in the” houſe at the 
time; and ſo he may by an entry into lands where any 
perſon's wife, children or ſervants are upon the lands to 
preſerve the poſleſſion z becauſe whatſoever a man does 
by his agents is his own act, but his cattle being upon 
the ground don't preſerve his poſſeſſion, becauſe they are 
not capable of being ſubſtituted as agents ; and therefore 
their reſiding upon the land continues no poſſeflion. 2 
Rol. Rep. 2. Perk. 45. Crom, Juſt. 164. Dalt, 315. 
Moor 656. ; 

If divers do come in company where their entry is not 
lawful, and all of them, ſaving one, enter in a peace- 
able manner, and that one only uſes force, it is a torci- 
ble entry in them all, becauſe they come in company to 
do an unlawful at; and therefore the act of the one is 
the act of them all, and he is preſumed to be only the 
inſtrument of the reſt; but otherwiſe it is where one 
had a right of entry, but there they only came to do a 
lawful act, and therefore it is the force of him only that 
uſed it. Dalt. 303. 9g Co. 67, 112, 115. Fitz. tit, 
Coron. 314. Co. Lit. 157. + 

If divers enter by force to the uſe of 4. and A. after- 
wards agrees to it, this makes it a diſleiſin in 4, but not 
a forcible entry within the ſtatute, becauſe the ſtatute 
doth not puniſh an agreement, but only the force and 
violence of an actual entry. 2 H. 7. 16. b. 20 H. 
6. 11,4. Cromp. Juſt. 62. a. Dalt. 300, 

If he, who hath an eſtate in land by a defeaſible title, 
continues with force in the/poſleffion thereof after a 
claim made by one who had a right of entry thereto, he 
ſhall be adjudged to have entered forcibly. 1 Hawk. P., 
C. 145, 147. 

The ſame circumſtances of violence and terror, which 
will make an entry forcible, will make a detainer forci- 
blealſo ; from whence it follows, that whoever keeps in 
the houſe an unuſual number of people, or unuſual wea- 
pons, or threatens to do ſome bodily hurt to the former 
poſleflor, if he dare return, ſhall be adjudged guilty of 
a forcible detainer, though no attempt be made to re-en- 
ter; and it hath been ſaid, that he alſo ſhall come un- 
der the like conſtruction, who places men at a diſtance 
from the houſe in order to aflault any one, who ſhall 
make an attempt to enter into it; and that healſo is in 
like manner guilty, who ſhuts his door againſt the juf- 
tice of peace coming to view the force, and obſtinately 
refuſes to come in; but 'tis ſaid, that a man ought not 
to be adjudged guilty of this offence for barely refuſing 
to go out of a houſe, and JI" al therein in deſpite 
of another. Cro. Fac. 199, Cram. 70. Lamb. 145. 
1 Hawk. P.C. 146. | 

If a man holds the poſſeflion by force, though his en 
try was peaceable, the juſtices may remove him, if he 
had no right to enter ; but where the entry is at firſt 
peaceable and lawful, there, whether the juſtices way 
remove a forcible detainer, where it hath not been 
peaceably held for three years, is a queſtion; for that 
the juſtices are not judges of the right, but of the poſ- 
ſeflion only; and if a man be got peaceably into his 
own, it ſeems he may defend it by force; and where the 
jury have found guoad the entry 1gnoramus, and guead the 
detainer billa vera, ſuch indictment hath been quaſhed, 
and the reſtitution granted upon it ſet aſide, and a re- 
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 feſlitution awarded, Dalt. 3ot. Yelv. 99, 160. Cre. | 


Fac. 151: 1 Sid. 97, 414. H. P. 149, which ce 
and' x Hawk. P. C. 151. 

If two are in poſſeflion of a houſe, and the one enter 
by one title, and the other by another, he that hath 

ght ſhall be ſuppoſed to be in the poſſeſſion : but the 
juftices have ct, to do to intermeddle, becauſe there 
1s no appearance of any force in either ; and therefore 
either party that thinks himſelf injured, muſt apply him- 
ſelf to an ation at law to be redreſled. Dalt. 315. 


2. What ought to be the form of a record grounded upon 
theſe Rlatutes. 


. Theſe ſtatutes ſeem to require, that in the indiAtment 
the entry muſt be laid manu fortt, or cum mulitudine gen- 
tium, a multitude of peopic, and that without theſe the 
ſtatute is not purſued; but ſome have held that equiva- 
tent words will be ſufficient, eſpecially if. the indictment 
concludes contra formam ſtatuti, and that theſe words in 
the ſtatute are put in cauſa abundanti ; but it is not ſuf- 
ficient to ſay only, he entered vi & armis, ſince that is 
the common allegation in every treſpaſs. Stile 135. 2 
Bulſtr. 258. 2 Rol. Rep. 46. 1 Med. 80, 81. 

It is ſufficient in the caption of ſuch an indi&tment 
to ſay, that it was taken before. A. B, and C. D. 
Juſtictariis, ad pacem domini regis conſervandum aſſignatis, 
without ſhewing, that they had authority to hear and 
determine felonies and treſpaſles ; for the ſtatute inables 
all juſtices of the peace, as ſuch to take ſuch indict- 
Palm. 277. Cro. Fac. 633. 

An indiatment of forcible entry into a tenement 


{which may ſignify any thing whatſoever, wherein a man 


may have an eftate or freehold), or into a houſe or te- 
nent, or into two cloſes of meadow or paſture, or into 
a rood or halfa rood of land, or into certain lands be- 
Jonging to ſuch a houſe, or into ſuch,-a houſe, without 
ſhewing in what town it lies, or into 4 tenement with the 


- appurtenances called Truepenny in D, is not good; for 


the place muſt be diſcribed with convenient certainty, 
for otherwiſe the defendant will neither know the ſpecial 
Charge to which he is to. make his defence, neither will 
the juſtices or ſheriff know how to reſtore the injured 
party to his poſſeſſion. Dalt. 15. 2 Ral, Rep. 46. 2 
Rol. Abr.8. 3 Leon. 102. Co. Lit. 6. a. 2 Rol Abr. 
80. pl. 4, 5. 1 Rol. Rep. 334. Cro. Fac. 633, Palm. 
277. 2 Rol. Abr. 81. # ” I Ball < 2 Leon, 
286. 3 Leon. 101. Bro, tit. For. Ent. 23. 2 Leon 
186. 2 Rol. Abr. 80. pl. 7. 

But it hath been reſolved, that an indiftment for a 
forcible entry in domum manſionalem ſive me/ſuagium, &c., 
is good, for theſe are words equipollent, Cro. Jac. 633. 
Palm. 277. 

Alſo ſuch indiAment may be void as to ſuch part 
thereof only which is uncertain, and good for ſo much 
as is certain; therefore an indiftment for forcible entry 
into a houſe and certain acres of land thereto belonging, 
may be quaſhed as tothe land, and ſtand good as to the 
_— 2 Leon, 186. -3 Leon. 102. 1 Hawk. P. GC. 
148, | 

An inditment on the 5 or 15 R. 2. needs not ſhew 
who had the frechold at the time of the foxce, becauſe 
theſe ſtatutes equally. puniſh all force of this kind, without 
any way regarding what eſtate the party had on whom it 
was made; yet it ſeems that ſuch indictment ought to 
ſhew, that ſuch entry was made on the poſfleflion of 
ſome perſon who had ſome eſtate in the tenements, either 
as a frecholder or leflee for years, &c. for otherwiſe -it 
doth not appezr that ſuch entry was made injurious to 
any one, 2 Keb. 495. 3 Bulſtr. 71. 1 Vent. 23, 25. 

But it is ſaid that an inditment on 8 H. 6, muſt 
ſhew, that the place was the freehold of the party grieved 
at the time of the force, and therefore that it is not ſuf- 
ficient to ſay, that the defendant entered into ſuch a 
houſe exiſtens liberum tenementum F. 8, without ſaying, 
Adtunc exiſtens liberum tenementum . 8. for otherwiſe it 
may be intended, that it was his freehold at the time of 
the indictment only, 2 Keb, 495. Salk, 260, Hetley 
73- Latch 10g. iy 


A 


108. 2 Rol. Rep. 311. 


that the 
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It is therefore a general rule, that an inditmenti 
cannot warrant a reſtitution, unleſs it find that the 
party was ſeiſed at the time; but yet ſuch ſeiſin is ſuſ- 
ciently ſhewn by a neceſſary implication. | 

An indidtmenton the 8 7. 6. for entering and forcibly 
expelling my farmer, and diſſeiſing me, is good, with- 
out ſhewing what eſtate he had ; for the forcible diſſeiſin 
to me being the main point of the indiment, it is ſuf- 
ficient to ſetit forth in ſubſtance. 2 Rol. Abr. 80. pl. 2: 
But in this caſe the want of ſhewing that the farmer 
= ouſted, would have -an incurable fault. Yelv, 
163. 

Alſo an indiAtment on 21 Fae. 1. cap. 15. muſt 
ſhew, that the party injured was poſſeſſed of ſuch an 
eſtate as will bring him within that ſtatute ; and there- 
fore it is not ſufficient for it to ſhew in general, that 
he was poſleſſed, or that he was poſſeſſed of a certain 
term, without adding for years ; for in the firſt caſe it 
may be intended, that he was tenant at will, andin 
the ſecond, that..che was poſſeſſed for term of life ; in 
neither of which caſes he is within the ſtatute; but it 
is ſaid to be ſufficient, to ſet a poſieſſion within the ſta- 
tute in the reciting part of an indictment; as thus, quod 
cum F. $, was poſlefſed for a certain term of years, &c, 
1 Vent. 306. 1 Sid. 102. 1 Med. 73. 2 Keb. 709. 
Salk. 260. | 

A repugnaney in ſetting forth the offence in an in- 
ditment on theſe ſtatutes is an incurable fault ; as where 
it is alledged, that the defendants pacifice intraverunty 
& F. 8. adiunc & ibidem vi & armis diſſeisfrunt, or 
that the party was poſlefled of a term for years, or of 
a copyhold eſtate, and the defendants difleiſed him, 
or that the defendants diſſeiſed F. $8. of land then and 
yet being his freehold, for it implies that he always 
Ain in poſleflion; and if ſo, it is impoſſible he 
could be diſleiſed at all : but ſome ſay, that this may 
be reconciled by intending that he re-entered after the 
diſſeiſin, and before the inditment; but it ſeems clear, 
that if the words Adhuc extratenet be added, fuch a re- 
pugnancy cannot be helped by any intendment, and 
that no reſtitution can be awarded on ſuch indictment, 
whether theſe words be added or not, becauſe the 
party grieved appears by the inditment to have had the 
freehold at the time it was ſo found. Pop. 205, Raym, 
67. 1 Keb. 423, 428, 435, 472. Alemn 50. 1 Vent, 
Show, 272. '2 Bulſt. 121, 1 
S$1d. 102. | 

A conviction on 15 K. 2, of a forcible detainer on 
view, cannot be good, unleſs it ſhew, that the defendant 
was alſo guilty of a forcible entry; for it ſeems plain 
from the expreſs words of that ſtatute, that the juſtices 
have no juriſdiction by it over a forcible detainer, where 
there has not been a forcible entry but it ſeems that ſuch 
forcible entry is ſufficiently ſer forth in the complaint ree 
cited in the conviftion;z and it ſeems a reaſonable opi- 
nion, that an inditment on 8 #. 6. ſetting forth an 
entry and forcible detainer is good, without ſhewing whe- 
ther the entry was forcible or peaccable; for the words 
of the ſtatute are, where any doth make forcible entry in 
lands, &c. or them hold forcibly, but it muſt ſet forth 
an entry; for otherwſſe it appears not,*' but that the 


party hath been always in poſleſfion, in which caſe he. 


may lawfully detain it by force. - 2 Rell. Abr. 80. pl. 10, 


Palm. 195, 196, 197, Cro. Fac. 19, 20, 21. Cre. £liz, 
g15. 1 Salk, 353. 

'Che time and place of the diſleifin are ſufficiently ſet 
forth in an inditment, alleging, that the defendant zal; 
die intravit, &c, & ipſum A. B. manu farti diſſeiſivit, 
without adding thewords adtunc & ibidem ; for the entry 


and difſeifin being both of the ſame nature, and the one - 


plainly tending to the. other, it is a natural intendment 
both happened together, Cro. Fac. 41. 1 
Hawh. P. C, 150. | 

It has been reſolved, that a diſſeiſin is_ ſuſiciently fet 
forth, by alledging, that the defendant entered, &c, into 
ſuch a tenement, and difleiſed the party, without _ 
either the words /licite, or exprulit, or inde, for the wor 


diſſeifivit implies as. much, Noy 125. Cro, Jac, 32. 
| Cre, Eliz. 186, Ney 120. cont”. | 


The 


| 
| 
| 
| 
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The juſtices who make the conviQtion muſt ſet the fine. 


Str, 794« 


3. Who may be guilty of a forcible entry, and into what 
Poſſeſſion it may be made. 


A man who breaks open the doorsof his own dwelling- 


| 


houſe, or of a caſtle, which his is own inheritance, but. 


forcibly detained from him by one who claims the bare 
cuſtody of it, cannot be guilty of a forcible entry or de- 
tainer within the ſtatutes. 1 oor 786. Cro. ac, 18, 
2 Keb. 495. ; 

A jointenant or tenant in common may offend againſt 
the purport of theſe ſtatutes, either by forcibly ejecting or 
forcibly holding out his companion ; for tho” the entry of 
ſuch a tenant be lawful per my & per tout, ſo that he 


cannot in any caſe be puniſhed in any aQon of treſpaſs at 


the Common law ; yet the lawfulneſs of his entry no way 
excuſes the violence, or leſſens the injury done to his 
companion, and conſequently an indictment of ſorcible 
entry into a moiety of a manor, &c. is good. Latch 
224. Palm. 419. 1 Hawk. P. C. 147. Dalt. 315, 
I6. 
. A man cannot be indifed for entering into the King's 
poſſeſſion by force, for that he cannot be diſſeiſed, 1 Co, 
69. 10 Co. 112. - 

An infant at the age ofeighteen, and ſome ſay. fourteen, 
or a feme covert, by their own acts, may be guilty of a 
forcible entry, and they may be fined for the ſame; but 
it is doubted, whether the infant may be impriſoned, be- 
cauſe his infancy is an excuſe by reaſon ofhis indiſcretion ; 
and he ſhall not be ſubje&t to corporal puniſhment by 
force of the general words of any ſtatute, wherein he is 
not expreſsly named ; but it is clearly agreed, that the 
command of an infant or feme covert to enter is void, 
and therefore the perſon entering is only puniſhable. 
Bridge. 173. Cromp. Juſt. 62. Dalt. 300. 

One may be guilty of this offence by a force to eccle- 
Gaſtical poſſeſſions, as churches, vicarage houſes, &c. as 


much as if the ſame were done to any temporal inheri- 


tance. I Sid, 101. I Lev. 99. 1 Keb, 438, Cro. 
Tac. 41. 

Alſo an indictment of forcible detainer lies againſt one 
whether he be tertenant or ſtranger, who ſhall forcibly 
diſturb any in the enjoyment of an incorporeal inheritance, 


as rent, tithes, common, an office. Cro. Car. 201, 486. 


But the juſtices cannot award reſtitution for theſe, becauſe 
no man can be put out of poſſeſſion of them, but at his 
own election. Yuere, Whether ſcuh indictment will lie 


for a common or office; and ſee 1 Hawk. P. C. 146. 


who ſays, that he can find no good authority, that ſuch 
indiatment will lie; and note that a man cannot be con- 
victed upon view, by force of 15 Rec. 2. cap. 2. of a 
forcible detainer of any incorporeal inheritance, becauſe 
he cannot be ſaid to have made a precedent forcible entry. 


No one can come within the dangers of thoſe ſtatutes | 
by a violence offered to another, in reſpe& of a way, 


or ſuch like eaſement, which is no poſleflion, 1 Med. 73. 
2 Keb., 750g. | 


4. Of awarding reſtitution ; what ſhall be a bar or flay 


to ſuch award of reſtitution, and of ſuperſeding ana ſetting | 


it aſide after it ts executed. 


The ſame juſtice or juſtices, before whom an indi&- 
ment of forcible entry or detainer ſhall be found, may 
award reſtitution; but no other juſtices, but thoſe before 
whom the inqueſt was found, can award reſtitution, un- 
leſs the indictment be removed by -certiorarz: into the 
King's Bench; and they by the plentitude of their power 
can reſtore, becauſe that is ſuppoſed to be implied by the 
ſtatute; for that whenever an inferior juriſdition is 


. erected, the ſuperior juriſdition muſt have authority to 


put it in execution ; fo if an indictment be found before 
the juſtices of the peace at their quarter-ſeſſions, they 
have authority to award a writ of reſtitution, becauſe 
the ſtatute having given power to the juſtices or juſtice to 
reſeize, it may as Well be done by them incourt as out of 


x) 


| 


' wards ouſted, and the ſame day re-enter with force, and 
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it; but the juſtices of oyer and terminer or general gaol 
delivery, tho' they may enquire of forcible entries, and 
fine theparties, yet they cannotaward a writ ofreſtitutiong 
H. P. C. 140. Bridg. 175. Kel. 204. 11 Co. 65, 69 
Daliſon 25. pl. 8. 9g Co. 118, Dalt. Juſt. 314», 
_ ul. 160, 161. x Vent. 308. | 1 Keb. 88. In 
id. 156. | 

The ſheriff if need be, may raiſe the poſſe comitatits 
to aſſiſt him in the execution of the writ bf reſtitution z 
therefore if he return, that he could not make reſtitution 


| by reafon of reſiſtance, ſom all be amerced., Lamb. Fuſt. 
52. 


157. 1 Hawk. P. C.- & | 

eſtitution ought only to\. be awarded for the poſlefſ= 
ſion of the tenements viſible and corporeal; for as a man, 
who hath a right to ſuch as are inviſible and incorporeal, 


as rents, commons, cannot be put out of poſſeſſion of + 
ket 


them, but only at his own election, by a fiction of law 


to enable him-to recover damages againlt the perſon that 


diſturbs him in the enjoyment of them; and all the re- 
medy, that can be deſired againſt a force in reſpect to 
ſuch poſleflions, is to have the force removed, and thoſe 
who are guilty of it puniſhed, which may be done by 
5 3 2. Lamb, Fuſt. 133. Co. Lit. 323. 1 Hawk, 

» C. 151, | , 

Reſtitution ſhall only be awarded to him who is found 
by the inditment to have been put out of an actual poſe. 
ſeſſion, and conſequently that it ſhall not be awarded to 


one who was only ſeiſed in law ; as to an heir on whoma 


ſtranger abateth upon the death. of the anceſtor before 
any actual entry made by ſuch heir ; and from the ſame 
ground it followeth, that it ſhall not be gramied to an 
heir upon an indictment finding a forcible entry made 


upon his anceſtor. Lamb. 153, 154 Dal. Ch. 83, 


Cro. Fac. 199, 1 Hawk. P. C. 151. 


It appears by the proviſo in the ſtatute 8 Z. 6, and 


alſo by the 31 Zliz. 11. thatany one indicted upon theſe 
ſtatutes may alledge ſuch poſſeſhon, to ſtay the award of 
reſtitution ; in the conſtruction whereof, ſaith Serjeant 
Hawkins, it hath been holden, that ſuch poſſeſlion muſt 
have continued without interruption during three whole 
years next before the indictment ; and therefore that he, 
who having been in poſleſſion of land for three years or 
more, 1s Prcibly ouſted, and then reſtored by force of 
the ſtatute of 8 H. 6. cannor juſtify a forcible detainer 
till he hath been in poſſeflion again for three years after 
ſuch reſtitution; and alſo for the ſame reaſon it hath 
been ſaid, that he, who under a defeaſible title hath been 
never ſo long in poſſeſſion of land to which another hath 
a right of entry, cannot juſtify ſuch a detainer at any 
time within three years after a claim made by him who 
hath ſuch right, and theſubſequent continuance in poſ. 
ſeſſion amounted to a new entry. 1 Hawk. P. C. 152, 
and the authorites cited ate, Dal. Ca. 79.  Crom. 71, 
H.P. C. 139. Dyer 141. pl. 48. 22 H 6. 18. Bro, 
tit. Force 22, 29. 1 Inſt. 256. | 
Alſo it is ſaid, that the three years poſſeſſion muſt be 
of a lawful eſtate, and therefore that a difleiſor can in no 


caſe juſtify a forcible entry or detainer againſt the diflciſee 
|] having a right of entry, as it ſeems that he may againſt 


a ſtranger, or even againſt the diſleiſee, having by his 
laches loſt his right of entry. Dalt. Ca. 79. 22 H. 6. 6. 
Crom. 71. Re” _ 

Where-ever ſuch poſſeſſion is pleaded in bar of a refti- 
tution either in the King's Bench, or before juſtices of 
the peace, no reſtitution ought tro be awarded till the 
truth of the plea be tried, and ſuch plea need not ſhew 
under what title, or what eſtate ſuch poſſeſſion was, be- 
cauſe not the titie, but the poſleflion only is material. 
1 Keb. 538. Salt. 261. 1 Hawk. P. C. 153. 1 Sid. 
149. 1 Keb. 538. Raym, 84. 1 ent. 265, 

If one who has been three years in poſleſlion, be after 


be alſo indicted on the ſame day; yet it ſeems that by 
the plain meaning and reaſon of the ſtatute, he can no 
more bar the reſtitution of the party forcibly entered upon, 
than if he had been indicted on another day, tho' the 
words of the ſtatute are, That there ſhall be no reſtitu- 
tion, &c, if the perſon indited have been in quiet poſ- 
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ſon for three years next beſore the day of the indi | 


ment found, for the import hereof ſeems to be no more 
than if it had been ſaid, for three years next before the 
indiatment, 1 Hawk. P.C. 153. 

The juſtices muſt not award reſtitution in the defen- 
dant's abſence, and without calling him to anſwer for 
himſelf ; for it is implied by natural juſtice, in the con- 
{ſtruction of all Jaws, that no one- ought to ſuffer any 


rejudice, without having an opportunity to defend him-. 


ſelf. All. 78, 79. 
pl. 141. RON : 

If the defendant tender a traverſe, ( which muſt be in 
writing) no reſtitution ought tq be till ſuch traverſe be 
tried, in order to which, the juſtice, before whom the 
indictment is found, ought to award a venire for a jury; 
but if ſuch jury find ſo much of the indictment to be 
true as will warrant a reftitution, it will be ſufficient, 
tho' they find the other part of it to be falſe. 1 Keb. 343; 
427. 2 Keb. 49, 571. 1 Sid. 97; 99, 284. 2 Salk. 
587, 588. WY | 

The ſame juſtices, who have awarded a reſtitution on 
an inditment of forcible entry, &c. or any two or one 
of them, may afterwards ſuperſede ſuch reſtitution on 
an inſufficiency in the inditment appearing unto them ; 
but no other juſtices or court whatſoever have ſuch 
power, except the court of King's Bench; but a certo- 
rari from thence wholly cloſes the hands of the juſtices of 


i Hawk. P, C. 154. Savil 68 


peace, and avoids any reſtitution which is executed after 


its te/te, but does not bring the juſtices into a contempt 
without notice. Dyer 187. fl. 6. H. P. C. 140. 
Cromp. 165, Dalt. Ca. 81, $4. Cre. Eliz. 915. Velo. 
32. As. 677. p. 921. 1 Keb. 93. | 


Alfo the court of King's Bench has ſuch a diſcretionary 


power over theſe matters, from an equitable conſtruction 
of the ſtatutes, that if a reſtitution ſhall appear to have 
been illegally awarded or executed, the ſaid court may 
ſet it aſide, and grant a re-reſtitution to the defendant; 


as where the indictment on which the juſtices proceeded | 


is quaſhed for inſufficiency, or where it appears that the 
juſtices of peace were irregular in their proceedings, as 
by refuſing to try a traverſe of force, &c. or where the 
defendant traverſes the force and gets a verdict in the 
King's Bench ; but the defendant cannot get ſuch verdict 


if the force be pardoned by a general ſtatute pardon before 
' the trial, becauſe the offence appearing to the court to be 


diſcharged, it can no longer be procezded upon, tho' the 
defendant would have the bencfit of the pardon. Sav!/ 
68, pl. 141. . H. P.C. 140. Cre. Eliz. 3t. Noy 119. 
Yelv. 99. Cro. Fac. 148. | ; 

Neither can a deiendant in any caſe whatſoever ex r1- 
gore juris demand a reſtitution, either upon the quaſhing 


of the inditment, or a verdict found-for him, or a tra- | 


verſe thereof, &c. for the power of granting a re-reſti- 
tution is veſted in the King's Bench only by an equitable 
conftruRtion of the general words of the ſtatutes, and is 
not expreſsly given by thoſe fiatutes, and is never made 
uſe of by that court but when, upon conſideration of the 


whole circumſtances of the caſe, the defendanthall.ap- 


pear to have ſome right to the tenements, the poſleffion 
whereof he loſt by the reſtitution granted to the proſe- 
cutor. Raym. 85. 1 Keb. 343, 808. 2 Keb. 50g 
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123. pl. 24. 2 Keb. 571. Savil 6B. pl. 141. 

Fe Im of B. X hath been ſo favourable to one, 
who, upon his traverſe of an indictment upon thele fta- 
tutes being found for him, hath appeared to have been 
unjuſtly put out of his poſſeſſion, that they have awarded 
him a re-refſtitution, notwithſtanding it hath been ſhewn 
to the court, that ſince the reſtitution granted upon the 


indidtment, a ſtranger hath recovered the poſſeſſion of the 


fame land in the lo:ids court, 
P.C. 155. | 
On inditment of forcible entry, execution may be 
hindred by traverſing the force, or by pleading poſleflion 
of three years, £Zd. Raym. 440. 

Inquititions of forcible entry quaſhed, for not direaly 
charging a diſleiſin, &cy, £d. Raym. 010, 


Vor, II, 


Cro. Eliz., 41. 1 Hawk. 


fore it is conſidered by us the 


On a plea of three years poſſeſſion to an ingifitioti of 
forcible entry removed by certiorari, the defendant, if 


it 4 tound againſt him, ſhall pay coſts. Zd, Raym: 
1036. | 


Mittimus for a forcible detainer, on ftat. 15 Ric. c 2; 


hs eſq; one of the juſlices of our $04 
Middleſex. { vereign Lord A ng ah, aſſigned 
to keep the peace within the ſaid county of and al/q 
to bear and determine divers felonies, treſpalſes, and other 
miſdemeanors in the ſaid county committed ; To the keeper of 
his Majeſty's gaol, at in the ſaid county, and to his 
deputy and deputies there, and to every of them greeting. 
Whereas upon complaint made unta me this preſent day, by 

0 in the ſaid county, yeaoman, 1 went im= 
mediately to the dwelling houſe of the ſaid ——— at — 
aforeſaid in the ſaid county, and there found 
late of labourer, late of the ſame, 
and late of forcibly with firong and armed 
power holding the ſaid houſe, againſt the peace of our ſaid 
Lord the King, and againſt the form of the ſiatute in ſuch 
caſe made and provided: Therefore I ſend you, by the 
bringers hereof, the bodies of the ſaid 


. 3 d 
and — 


» convitted of the ſaid forcible bolding, Com- 
manding you in his ſaid Majeſty's name to receive them into 
your ſaid gael, and there ſafely t9 keep them, and every of 
them reſpefively, until they ſhall have lng, paid the 


ſeveral ſum of ten pounds of good and lawful money of Great 
Britain, to our ſaid Sovereign Lord the King, which I have 
ſet and impoſed upon every of them ſeperately, fr a fine and 
ranſom for their ſaid trejpaſſes reſpettively, Herein fail net, 
at the peril that may foilow thereof. Given at 
aforeſaid in the county aforeſaid, under my hand and ſeal 
the —— day of in the —— year of the reign. of 
our ſaid Sovereign Lord King George the Third. 


Record of a forcible detainer upon view ; from 
Lord Raymond's Reports 1515. ey 


Kent, 'B E it remembred, that on the 15th day of Sep- 
to wit. tember in the firſt year of the reign of our 
Sovereign Lord George the Second, of Great Britain, 
France | and Ireland King, Defender of the faith, and 
fo forth, at Beckenham in the county 1 Kent aforeſaid, 
Eliz. Elwell complained to us E. B. P, B. and W.P. 
three of the juſtices of our ſaid Lord the King aſſigned ta 
keep the prace in the ſaid couuty, and alſo to bear and de- 
termine divers felonies, treſpaſſes, and other miſdemeanors 
in the ſaid county committed, that Sir Edm. Elwell, late. 
of London Bart. J. B. and D. M. into the meſſuage of 
her the ſaid E. E. being the manſun houſe of her the ſaid 
E. BE. called Langley-houſe, ſituate within the pariſh of 
Beckenham aforeſaid, did enter, and her the ſaid FE. E. 
out of the meſſuage aforeſaid, whereof the ſame E.E. at the 


Lime of the entry aforeſaid, was ſeifed as of the freehold of 


her the ſaid E. K. for the term of her life, unlawfully 
ejefted, expelled and amoved, aud the ſaid meſſuage, from 
ber the faid E: EK. unlawfully with firong hand and armed 
power do yet hold, and from her detain, againſt the form 
of the ſiatute in ſuch caſe made and provided ; whereupon 
the ſame E. E. then, to wit, on the ſaid 15th, day of Sep+ 
tember, at the pariſh of B. aforeſaid, prayeth of us ſo as 
afereſaid being juſtices, to her in this behalf that a due 
remedy be provided according to the form of the ſtatute afore- 
faid: Which complaint and prayer by us the aforeſaid juſtices 
being heard, we the aforeſaid E. B. baronet, P. B, and 
W. P. eſqurres, juſtices Yfargſeis, to the meſſuage aforeſaid 
per ſanally have come, and do then and there find and ſee 
the aforeſaid Edm. FE. J. B. and D: M. the aforeſaid 
meſſuage with force and arms, unlawfilly, with firong hand 
and armed pawer detaining, againſt the farm of the bog 
in ſuch caſe made and provided, »according as ſhe the fd | 
E. E. ſo as is aforeſaid hath unto us complained: There- 
aforeſaid jufiices, that the 
aforeſaid Edmung-Elwell, Joſeph Billier, and Daniel 
Monty, ef the defaining aforeſaid with ſtrong hand, by our 
own proper vieſu then and there as is. aforeſaid had, are 
U 6 convifted, 


F. OK 
The juſtices who make the conviftion muſt ſet the fine, 
Str. 794+ 


3. Who may be guilty of a forcible entry, and into wha 
Poſſeſſion it may be made, | 


A man who breaks open the doorsof his own dwelling- 
houſe, or of a caſtle, which his is own inheritance, but 
forcibly detained from him by one who claims the bare 
cuſtody of it, cannot be guilty of a forcible entry or de- 
tainer within the ſtatutes, 1 Beer 786. Cro. Fac, 18. 


2 Keb. 495. 


A jointenant or tenant in common may offend againſt 
the purport of theſe ſtatutes, either by forcibly ejecting or 
forcibly holding out his companion ; for tho' the entry of 
ſuch a tenant be lawful per my & per tout, ſo that he 
cannot in any caſe be puniſhed in any ation of treſpaſs at 
the Common law ; yet the lawfulneſs of his entry no way 
excuſes the violence, or leſſens the injury done to his 
companion, and conſequently an indictment of forcible 
entry into a moiety of a manor, &c. is good, Latch 
224. Palm. 419. 1 Hawk. P. C. 147. Dalt. 315, 

I6. 
: A man cannot be indicted for entering into the King's 
poſſeſſion by force, for that he cannot be diſleiſed, 1 Co, 
69. 10 Co. 112. | 

An infant at the age ofeighteen, and ſome fay fourteen, 
or a feme covert, by their own ads, may be guilty of a 


' forcible entry, and they may be fined for the ſame; but 


it is doubted, whether the infant may be impriſoned, be- 
cauſe his infancy is an excuſe by reaſon ofhis indiſcretion ; 
and he ſhall not be ſubje&t to corporal puniſhment by 
force of the. general words of any ſtatute, wherein he is 
not expreſs]y named ; but it is clearly agreed, that the 
command of an infant or feme covert to enter is void, 
and therefore the perſon entering is only puniſhable. 
Bridge. 173. Cromp. Fuft. 62. Dalt. 300. 

One may be guilty of this offence by a force to eccle- 
Gaſtical poſſeſſions, as churches, vicarage houſes, &c. as 
much as if the ſame were done to any temporal inheri- 
tance, I Sid, 101, 1 Lev. 99. 1 Keb. 438. Cro. 
Fac. 41. | EG | 

Alſo an indictment of forcible detainer lies againft one 
whether he be tertenant or ſtranger, who ſhall forcibly 
diſturb any in the enjoyment of an incorporeal inheritance, 
as rent, tithes, common, an office. Cro. Car. 201, 486. 
But the juſtices cannot award reſtitution for theſe, becauſe 
No man can be put out of poſſeſſion of them, but at his 
own election. Yuyere, Whether ſcuh indictment will lie 
for a common or office; and ſee x Hawk. P. C. 146. 
who ſays, that he can find no good authority, that ſuch 
indiament will lie; and note that a man cannot be con- 
victed upon view, by force of 15 Rzc. 2. cap. 2. of a 
forcible detainer of any incorporeal inheritance, becauſe 
he cannot be ſaid to have made a precedent forcible entry. 


No one can come within the dangers of thoſe ſtatutes | 


by a violence offered to another, in reſpeC of a way, 
or ſuch like eaſement, which is no poſleſlion. x Med. 73. 
2 Keb. 709. | 


4. Of awarding reſtitution ; what Jhall be a bar or flay 
to ſuch award of reſtitution, and of ſuperſeding and ſetting 
it aſide after it 15 executed. 


The ſame juſtice or juſtices, before whom an indi- 
ment of forcible entry or detainer ſhall be found, may 
award reſtitution; but no other juſtices, but thoſe before 
whom the inqueſt was found, can award reſtitution, un- 
leſs the indictment be removed by certiorar:; into the 
King's Bench; and they by the plentitude of their power 
can reſtore, becauſe that is ſuppoſed to be implied by the 
ſtatute; for that whenever an inferior juriſdiction is 


_ erected, the ſuperior juriſdiction muſt have authority to 


put it in execution ; ſo if an indictment be found before 
the juſtices of the peace at their quarter-ſeſſions, they 
have authority to award a writ of reſtitution, becauſe 
the ſtatute having given power to the juſtices or juſtice to 
reſeize, it may as Well be done by then incourt as out of 


itz but the juſtices of oyer and terminer or general gaol 
delivery, tho? they may enquire of forcible entries, and 
fine theparties, yet they cannotaward a writ of reſtitutiong 


H. P. C. 140. Bridg. 175. Kel. 204. 11 Co. 65, 69, 


Daliſon 25. pl. 8. g Co. 118, Dalt. Juſt. 314» 
ks ul, 160, 161. 1 Vent. 308, 1 Keb. 88. I 
6. 180. -- | 

The ſheriff if need be, may raiſe the poſſe comitatus 
to aſſiſt him in the execution of the writ of reſtitution 
therefore if he return, that he could not make reſtitution 


| by reafon of reſiſtance, he ſhall be amerced. Lamb. Fuſt. 


157. 1 Hawk, P.C. 152. 

Reſtitution ought only to be awarded for the poſleſ= 
ſion of the tenements viſible and corporeal; for as a man, 
who hath a right to ſuch as are inviſible and incorporeal, 
as rents, commons, cannot be put out of poſleſſion of 
them, but only at his own eleCtion, by a fiction of law 
to enable him to recover damages againit the perſon that 
diſturbs him in the enjoyment of them ;z and all the re- 
medy, that can be defired againſt a force in reſpect to 
ſuch poſleſlions, is to have the force removed, and thoſe 
who are guilty of it puniſhed, which may be done by 
i5 x 2. Lamb. Fuſt. 133. Co. Lit. 323. 1 Hawk, 

.C. 151, | 

Reſtitution ſhall only be awarded to him who is found 
by the inditment to have been put out of an actual poſe 
ſeſſion, and conſequently that it ſhall not be awarded to 
one who was only ſeiſed in law ; as to an heir on whom a 
ſtranger abateth upon the death of the anceſtor before 
any actual entry made by ſuch heir z3 and from the fame 
ground it followeth, that it ſhall not be gramied to an 
heir upon an indictment finding a forcible entry made 
upon his anceſtor. Lamb. 153, 154. Dal. Ch. 83. 
Cro. Fac. 199, 1 Hawk. P. C. 151. 

It appears by the proviſo in the ſtatute 8 Z#. 6, and 
alſo by the 31 Eliz. 11. thatany one indicted upon theſe 
ſtatutes may alledge ſuch poſſeſſion, to ſtay the award of 
reſtitution ; in the conſtruction whereof, ſaith Serjeant 
Hawkins, it hath been holden, that ſuch poſſeflion muſt 
have continued without interruption during three whole 
years next before the indictment ; and therefore that he, 
who having been in pofleſſion of land for three years or 
more, is forcibly ouſted, and then reftored by force of 
the ſtatute of 8 a 6. cannor juſtify a forcible detainer 
till he hath been in poſſeſſion again for three years after 
ſuch reſtitution; and alſo for the ſame reaton it hath 
been ſaid, that he, who under a defeaſible title hath been 
never ſo long in poſſeſſion of land to which another hath 
a right of entry, cannot juſtify ſuch a detainer at any 
time within three years after a claim made by him who 
hath ſuch right, and the ſubſequent continuance in poſ+ 
ſeſſion amounted to a new entry, 1 Hawk. P. C. 152, 
and the authorites cited ate, Dal. Ca. 79. Crom. 71. 
H.P. C. 139. Dyer 141. pl. 48. 22 H 6. 18. Bro. 
tit. Force 22, 29. 1 Jnſt. 256. | 

Alſo it is ſaid, that the three years poſſeſſion muſt be 
of a lawful eſtate, and therefore that adifleiſor can in no 
caſe juſtify a forcible entry or detainer againſt the diflciſee 
having a right of entry, as it ſeems that he may againſt 
a ſtranger, or even againſt the difſeiſee, having by his 
laches loſt his right of eatry. Dalt. Ca. 79. 22 H. 6. 6. 
Crom. 71. | | 

.'Where-ever ſuch poſſeſſion is pleaded in bar of a refti- 


| tution either in the King's Bench, or before juſtices of 


the peace, no reſtitution ought to be awarded till the 
truth of the plea be tried, and ſuch plea need not ſhew 
under what title, or what eſtate ſuch poſſeſſion was, be- 
cauſe not the titie, but the poſleflion only is material. 
1 Keb. 538. Salt. 261. 1 Hawk. P. C. 153. 1 Sid. 
149. 1 Keb. 538. Raym. 84. 1 Vent. 265. 

If one who has been three years in poſſethon, be after 
wards ouſted, and the ſame day re-enter with force, and 
be alſo indifted on the ſame day; yet it ſeems that by 
the plain meaning and reaſon of the ſtatute, he can no 
more bar the reſtitution of the party forcibly entered upon, 
than if he had been indicted on another day, tho' the 
words of the ſtatute are, That there ſhall be no reſtitu- 


| tion, &c, if the perſon indicted have been in quiet poſ- 


ſeflion 


Ts SES. 
Se 


Fa 


ED OS vb OE REG SS err ab ou ing” tx 


CO AS Tt OT TOp TA Ot Ae Tn I, OY 4 gs OG BI oe TO WTR. as aA 
PY1 Tt SEE CO Oh Ia a Ek LIBRA MELEE bt te 9 od ns th 27 l TTY 
(1% oON-SES Lee # IS, Ir #5 SO Lg CR Ir RA. 4 Od 45 i es Cog Fo y $42 
WAS GY KL K&-" bw S CR HY * CO Cn 1 LT RIES RI Ine ts Bt WY" $3 SS Ms 


2 


fefſion for three years next before the day of the indict- 
ment found, for the import hereof ſeems to be no more 
than if it had been ſaid, for three years next before the 
indictment, 1 Hawk. P. C. 153. rs 

The juſtices muſt not award reſtitution in the defen- 
dant's abſence, and without calling him to anſwer for 
himſelf ; for it is implied by natural juſtice, in the con- 
{trution of all laws, that no one - ought to ſuffer any 

rejudice, without having an opportunity to defend him- 
ſelf. All. 78, 79. 1 Hawk. P, C. 154+ Savil 68 
[. 141. 

If the defendant tender a traverſe, (which muſt be in 
wiiting) no reſtitution ought tq be til] ſuch traverſe be 
tried, in order to which, the juſtice, before whom the 
indictment is found, ought to award a venre for a jury; 
but if ſuch jury find ſo much of the indictment to be 
true as Will warrant a reſtitution, it will be ſufficient, 
tho' they find the other part of it to be falſe. 1 Keb. 343; 
427. > 49, 571. 1 Sid. 97; 99, 284. 2 Salk. 

$7, 588. | : 
_ The ſame juſtices, who have awarded a reſtitution on 
an indiftment of forcible entry, &c. or any two or one 
of them, may afterwards ſuperſede ſuch reſtitution on 


an inſufficiency in the inditment appearing unto them; 


but no other juſtices or court whatſoever have ſuch 
power, except the court of King's Bench; but a certz0- 
rari from thence wholly cloſes the hands of the juſtices of 
peace, and avoids any reſtitution which is executed after 
its te/te, but does not bring the juſtices into a contempt 
without notice. Dyer 187. fl. 6. H. P. C. 140. 
Cromp. 165, Dalt. Ca. 81, 84. Cre. Eliz.g915. Yelv. 
32. As. 677. p. 921. 1 Keb. 93. LD 

Alfo the court of King's Bench has ſuch a diſcretionary 
power over theſe matters, from an equitable conſtruction 
of the ſtatutes, that if a reſtitution ſhall appear to have 
been illegally awarded or executed, the faid court may 
ſet it aſide, and prant a re-reſtitution to the defendant; 


as where the indiftment on which the juſtices proceeded 


is quaſhed for inſufficiency, or where it appears that the 
juſtices of peace were irregular in their proceedings, as 


| by refuſing to try a traverſe of force, &c. or where the 


defendant traverſes the force and gets a verdict in the 
King's Bench ; but the defendant cannot get ſuch verdict 


if the force be pardoned by a general ſtatute pardon before 


the trial, becauſe the offence appearing to the court to be 
diſcharged, it can no longer be proceeded upon, tho* the 


defendant would have the bencht of the pardon. Savi/ 
68, pl. 141. H. P. C. 140, Cre. Eliz. 31. Noy 119. 
Yelv. 99. Cro. Fac. 148. 


Neither can a deiendant in any caſe whatſoever ex r1- 


gore-juris demand a reſtitution, either upon the quaſhing 
of the indictment, or a verdict found for him, ora tra- 
verſe thereof, &c. for the power of granting a re-reſti- 
tution is veſted in the King's Bench only by an equitable 
conftruQion of the general words of the ſtatutes, and is 
not exprefsly given by thoſe fiatutes, and is never made 
uſe of by that court but when, upon conſideration of the 
whole circumſtances of the caſe, the defendant hall ap- 
pear to have ſome right to the tenements, the poſleſfion 
whereof he loſt by the reſtitution granted to the proſe- 
cutor. Raym. B85. 1 Keb. 343, 808. 2 Keb, 5og 
HA. P. C. 141. Cre. Eliz. 91b. 2 Salk, 587. Dyer 
123. pl. 34. 2 Keb. 571. Savil 68. pl. 141. 

The court of B, R. hath been ſo favourable to one, 
who, upon his traverſe of an indictment upon theſe ſta- 
tutes being found for him, hath appeared to have been 
unjuſtly put out of his poſlefſion, that they have awarded 
him a re-reſtitution, notwithſtanding it hath been ſhewn 
to the court, that ſince the reſtitution granted upon the 


indictment, a ſtranger hath recovered the poflefſion of the 
fame land in the loids court, 


Cro. Eliz. 41. 1 Hawk. 
P:C. 156; ; 
On indictment of forcible entry, execution may be 
hindred by traverſing the force, or by pleading poſleflion 
of three years, Ld. Raym. 440. 
Inquiſitions of forcible entry quaſhed, for not direaly 
charging a diſſeiſin, &c. £4. Raym. 010, 


Vor., 1I, e 


F O R 


On a plea of three years poſſeſſion to an ingiſitiot of 
forcible entry removed by certiorari, the defendant, if 


it be tound againſt him, ſhall pay coſts. Zd. Raym, 
1036. 


Mittimus for a forcible detatner, on flat. 15 Ric. c. 2, 


PA eſq; one of the juſlices of our $95 
Middleſex. ;  wereign fs A King Mah, aſſigned 
to keep the peace within the ſaid county of and alſo 
to hear and determine divers felonies, treſpaſs and other 
miſdemeanors in the ſaid county committed ; To the keeper of 
his Majeſty's gaol, at - in the ſaid county, and to his 
deputy and deputies there, and to every of them greeting. 
Whereas upon complaint made unto me this preſent day, by 

0 in the ſaid county, yeoman, 1 went im- 
medtately ta the dwelling houſe of the ſaid —— at — 
aforeſaid in the ſaid county, and there found 
late of labourer, late of the ſame, | 
and late © forcibly with flrong and armed 
power holding the ſaid houſe, againſt the peace of our ſaid 
Lord the King, and againſt the form of the ſiatute in ſuch 
caſe made and provided: Therefore I ſend you, by the 
bringers hereof, the bodies of the ſaid CC —_— 
and — » convitted of the ſaid forcible holding, Com- 
manding you in his ſaid Majeſty's name to receive them into 
your ſaid gaol, and there ſafely 19 keep them, and every of 
them  reſpeflively, until they ſhall have reſpeftively paid the 
ſeveral ſum of ten pounds of good and lawful money of Great 
Britain, to our ſaid Sovereign Lord the King, which I have 
ſet and impoſed upon every of them ſeperately, for a fine and 
ranſom for their ſaid trejpaſſes reſpettively, Herein fail net, 
at the peril that may foilow thereof. Given at | 
aforeſaid in the county aforeſaid, under my hand and ſeal 
the —— day of in the —— year of the reign. of 
our ſaid Syvereign Lord King George the Third, 


Record of a forcible detainer upon view ; from 
Lord Raymond's Reports 1515. 


, 
Kent, 'B E it remembred, that on the 151th day of Sep- 
to wit. tember in the firſt year of the reign of our 
Soverergn Lord George the Second, of Great Britain, 
France and Ireland King, Defender of the faith, and 
fo forth, at Beckenham in the county of Kent aforeſaid, 
Eliz. Elwell complained to us E. B. P, B. and W.P. 
three of the juſtices of our ſaid Lord the King afſigned ta 
keep the prace in the ſaid county, and alſo ta hear and de- 


termine divers felonies, treſpaſſes, and other miſdemeanors 


in the ſaid county committed, that Sir Edm. Elwell, late 
of London Bart. J. B. and D. M. into the meſſuage «of 
her the ſaid K. E. being the manſion houſe of her the ſaid 
E. K. called Langley-houſe, ſituate within the pariſh of 
Beckenham aforeſaid, did enter, and her the ſaid FE. Ek. 
out of the meſſuage aforeſaid, whereef the ſame E.E. at the 
time of the entry aforeſaid, was ſeifed as of the freehold of 
her the faid E. K. for the term of her life, unlawfully 


jetted, expelled and amoved, and the ſaid meſſuage, from 


ber the ſaid E: FE. unlawfully with ſirang hand and armed 
power do yet hold, and from her detain, againſt the form 
of the ſtatute in ſuch caſe made and provided ; whereupon 
the ſame E. E. then, to wit, on the ſaid 15th day of Sep- 
tember, at the pariſh of B. aforeſaid, prayeth of us ſo as 
afereſaid being juſtices, to her in this behalf that a due 
remedy be provided according to the form of the ſtatute afore= 
faid: Which complaint and prayer by us the aforeſaid juſtices 
being heard, we the afereſaid KF. B. baronet, P. B. and 
W. P. eſquires, juſtices aforeſaid, to the meſſuage aforeſaid 
perſonally have come, and do then and there find and ſee 
the aforeſaid Edm. E. J. B. and D: M. the aforeſaid 
meſſuage with force and arms, unlawfully, with fireng hand 
and armed power detaining, againſt the form of the ſiatute 
in ſuch of. made and provided, »according as fhe the ſdid 
E. E. fo as is aforeſaid hath unto us complained: There- 


fore it 1s conſidered by us the aforeſaid jufiices, that the 


aforeſaid Edmund Elwell, Joſeph Billier, and Daniel 
Monty, ef the detaining aforeſaid with ſtrong hand, by our 
own proper view then and there as is. aforeſaid had, are 

VU: convifted, 


| 
| 
| 


F--Q: K 


convifted, and every of them is convifted according to the 
form of the ſtatute aforeſaid; whereupon we the juſtices 
1 aid, upon every of the aforeſaid Ed. E. J. B. and 

. M. do ſet and inipoſe F aroly— a fine of ten pounds of 
god and lawful money of Great Britain, to be paid by them 
and every of them ſeverally to our ſaid Sovereign Lord the 
King for the ſaid offences; and do cauſe them and every of 


them then and there to be arreſted ; and the ſame Kd. EK. } 


J. B. and D. M. being convicted, and every of them being 
convifled upon our own proper view, of the detaining afore- 
faid with ſirong hand as is aforeſaid, by us the aforeſaid 
Juſtices are committed, and every of them is committed to 
the gaol of our ſaid lord the King at Maidſtone 1” the 
county of Kent aforeſaid, there to abide reſpefively, until 
they ſhall have paid their ſaid ſeveral fines reſpettrvely, to 
our ſaid lord the King, for their reſpe&tive offences aforeſaid. 
Concerning which the premiſſes aforeſaid we do make this our 
record. In witneſs whereof we the aforeſaid E. B. baronet, 
P. B. and W. P. efſquires, the juſtices aforeſaid, to this 
record our hands and ſeals do ſet, at the pariſh of B. afore- 
ſaid, in the county of Kent aforeſaid, on the 15th day of 
September in the fir/t year aforeſaid of the reign ef our ſaid 
Sovereign Lord the now King. - 

E. Bellenſon, 

P. Burpel, 

W. Paſſenger. 


Inditment for a forcible entry and detainer at Com- 
man law. 


— xt 
= \HE jurors of our Lord the King upon 
Middleſex. | their oath > Bil that late 


of in the county aforeſaid, gentleman, and 
late of the ſame, yeoman, tegether with divers other male- 


fattors and diflurbers of the peace of our ſaid lord the King, 


(whoſe names to the jurors aforeſaid are yet unknown) on 
the day of ——— in the year of the 
reign of , with force and arms, at — ofore- 
ſaid, in the couuty aforeſaid, unlawfully and injuroufly did 
enter into a certain barn and a certain orchard, then and 
there being in the poſſeſſion of one ————, and that the 
faid and » together with the ſaid other ma- 
lefaftors, then and there with force and arms unlawfully 
and injuriouſfly aid expel, amive, and put out the ſaid 
from the peſſeſſion of the ſaid barn and orchard, and the 
faid a as aforeſaid expelled, amoved, and put out 
from the poſſeſſion of the ſaid barn and orchord, then and 
there with force and arms unlawfully and injuruſly aid 
keep out, and flill do keep out, to the great damage of him 
the ſaid , and again}! the peace of our jaid Lord 
the King, his crawn and dignity, | 


Indictment on the ſtatute, 


p \HE jurors of our Lord the King upon 
Middldſex. ; ole oth on that : late 
cf the pariſh of in the county afereſaid, gentleman, 
on the = day of — in the year of the 
reign of , was poſſeſſed of a certain meſſuage, with 
the appurtenances, ſituate, lying and being in —— in 
the pariſh aforeſaid in the county aforeſaid, for a certain 
term of years, then and fill to come and unexpired, and 
being ſo poſſeſſed thereof, one , late of FI 
the ſaid county, yeeman, afterwards to wit, the ſaid | 
day of + in the year aforeſaid, into the ſaid meſ- 


| ſuage, with the appurtenances aforeſaid, in + afore- 


ſaid in the pariſh and county aforejaid, with force and 
arms, and with jlrong hand unlawfully did enter, and the 
ſaid frem the peaceable poſſeſſion of the ſaid meſ- 
ſuage, with the appurtenances aforeſaid , then and there with 
force and arms, and with flrong hand, unlawfully did expel 
and put out, and the ſaid — from the poſſeſſion there- 
of, ſo as aforeſaid, with force and arms, and with ſtrong 

and, being unlawfully expelled and put out, the ſaid 
him the ſaid from the aforeſaid 
in the year aforeſaid, until the day of taking this 
inquiſition, from the pſjeſſion of the ſaid meſſuage, with 
the appurtenances aforejaid, with force and arms, and with 


ſtrong hand, unlaufully and injurioufly then and there did 


day of 


| in the 


&:: 0K 


keep out, amd ſtill doth Keep out, to the great damare 4 the 
faid » againſt the peace of our ſaid Lord the King, 
and againſt the form of the ſtatutes in that caſe made and 
provided, 


| 


The inquiſition, indiment, or finding of the jury, * 


N inqaifition for our Sovereign Lord the 
Middleſex, ; A King, indented and taken at 


in the ſaid county, the —— day of in the 
year of the reign of , by the oaths of 
and lawful men of the ſaid county, before 


» good 
eſquire 


one of the juſtices of our ſaid Lord the King afſigned to 


keep the peace in the ſaid county, and alſa to hear and de- 
termine divers felonies, treſpaſſes and other miſdemeanors 
in the ſame county committed, wha ſay upon their oaths 
afereſaid, that —— of ——— aforejaid, yeoman, long 
ſince, lawfully and peateably was ſeiſed in his demeſne as of 
fee [if it is not freehold, then ſay, poſlefled] sf and in one 
meſſuage, with the appurtenances, in aforeſaid, in 
the county afereſaid, and his ſaid poſſiſien [and ſeiſin] ſo 
continued until late of » Jeoman, 
late of the fame, yeman, and —— late of the ſame, 


 yeoman, and other n.al:fattors unknown, the =— gy of 


— now laſt paſt, with ſtrong hand and armed power, 
into the meſſuage. afereſaid, with the appurtenances afore- 
Jaid, did enter, and him the ſaid . thereef diſjeiſed, 
and with ſirong hand expelled ; and him the ſaid ——— 
fo diſſeiſed and expeiled from the ſaid meſſuage, with the 
appurtenances aforeſaid, from the jaid aay of 
until the day of the taking of this inguiſition, with like ſtrong 
hand and armid power did keep out, and do yet keep out, to 
the great diſturbance of the peace of our ſaid Lerd the King, 
and againſt the form of the ſlatute in ſuch caſe made and 
provided. | 

Ie whoſe names are bereunts ſet being the jurors above- 


ſaid, do upon the evidence now pregduced before us find the 


inguſition aforeſaid true. ; 
; A. B. 
C. D. &c, 


Warrant to the ſheriff for reſtitution _ 


: = —, eſquire, one of the juſtices of cur 
Middleſex. | Sovereign 4 the King Fay po FA the 
peace in the ſaid county, and alſo to hear and determine di- 
vers felonies, ireſpaſſes, and other miſdemeanors in the ſaid 
county committed; To the ſheriff of the ſaid county, greeting. 
Il hereas by an inquijition taken before me the juſlice afore- 
ſaid, at in the ſaid county aforeſaid, on this pree 
ſent — day ef in the » year of the 
reign ef » upon the oaths of = , and by virtue 
of the flatutes made and provided in caſes of forable entry 
and detainer, it is found, that —-, late of - -, 
yeoman, and » late of y yeaman, 0N the — 
day of ————, now laſt paſt, into a certain meſſuage, with 
the appurtenances of C aforeſaid in the 
county aforeſaid, gentleman, ſituate, lying and being at ——- 
aforeſaid in the county aforeſaid, with force and arms did 
enter, and him the ſaid thereof” then with flrong 
hand did diſſeiſe and drive out, and him the ſaid 
thus driven out from the aforeſaid meſſuage, with the 
appurtenances, frem the day of ——— afore- 
ſaid, to this preſent day of the tating of the ſaid 


nguifition, with firong hand and armed force did keep 


cut, and do yet keep out, as by the inquifition aforeſaid more 
Fully appeareth of record: Therefore, on the tehalf of our 
ſaid Sovereign Lord the King, I charge and command you, 
that taking with yiu the power of the county ( if it be need- 
ful) you go to the ſaid meſſuage, and other the premiſes, 
and the ſame with the appurtenances you cauſe to be reſeiſed, 
and that you cauſe the ſaid to be reſtired, and put 
into his full poſſeſſion thereof, according as he, before the 
entry aforeſaid, was ſeiſed, according to the form of the 
ſaid ſtatute: And this yau ſhall in no wiſe omit, of the 
penalty thereon incumbent. Given under my hand and ſeal 
at in the ſaid county, the —— day of ——— 


year of the reign of — . 
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Precept to the ſheriff to return a jury. 


» eſquire, one of the juſtices of our 


Middleſex. Lord the King aſſigned to keep the peace in 


' the ſaid county, and alſo to hear and determine divers felo- 


nies, treſpaſſes, and other miſdemeanors in the ſaid county 
committed; To the ſheriff of the ſa'd county, greeting. On 
behalf of our ſaid Lord the King, 1 command you, that yu 
cauſe to come before me at = in the county aforeſaid, 
en the day 0 next enſuing, twenty-four 
fufficient and indir ant men of the neighbourhood of 
aforeſaid in the caunty aforeſaid, every of whom ſhall have 
lands or tenements of forty ſhillings yearly at the laſt, above 
reprizcs, to enquire upon their oaths for our ſaid Lord the 
King, of a certain entry made with ſirong hand (as it ts 
ſaid) inta the meſſuage of one at aforeſaid 
in the county aforeſaid, againſt the form of the ſtatute 1n 
fuch caſe made and provided. And you are to return upon 
every of the jurors by you in this behalf to be impannelled, 
twenty ſhillings of iſſues at the aforeſaid day. And have 
then there this precept ; and this you ſhall in no wiſe omit 
upon the peril that fhall thereof enſue. Witneſs the ſaid 
in the county aforeſaid, the day 
of —— in tht ————year of the reign of ——, 


— wt 


The jurors oath, 


OU Fall true inquiry and preſentment make of all 

ſuch things as ſhall come before you, concerning a for- 
cible entry [or detainer] ſaid to have been lately committed 
in the dwelling houſe 0 » Jyeoman, at —_ in 
this county; you ſhall ſpare no one for favour or affefion, 
nor grieve any one for batred or ll-will, but proceed herein 
according to the befl of your knowledge, and according to the 
evidence that ſhall be given you. 


80 help you God, 


The oath that ——— your foreman hath taken on his 


"on you and every of you ſhall truly obſerve and* keep on 


your parts, 


So help you God, 


Foxible marriage, See. Marriage. 

$owa, A ford or ſhallow, made by damming or 
penning up the water Non liceat al.cui de catero ſu- 
cere dammas aut fordas,: aut alia impedimenta in altquibus 
laudeis, watergangits fern fſroe aquagiis - communibus it 
mariſco pradifto, Ordinatio Monatiterii Rameſienſfis, p. 
b 


| , Fordalis, from the Sax. ford, z. e. a river, vddum 
ſrve trajetum. *Tis mentioned in the Aona/ticon. 1 
tom. pag. 057. Et tendit wſque ad magnam aquam de Ayre, 
& fordales egjuſdem prati, ©. | | | 

Foyol, Fozdalia, A butt or keadland, ſhooting up- 
on other bounds, Cowell, edit. 1747. 

Forecheapum (from-the Sax, fore, ante, and ceapan, 
nundinari, emere) Pra-emption, Et non licebat its ali- 
guod forecheapum facere burghmannis, & dare theolonium 
ſuurm, Chron. Brompton. Col. 897, 898. De Nave 
Negotiali, & LL. /Ethelredi, c. 23. | 

Forecloſed, Barred, ſhut out, or excluded for eyer; as 
the barring the equity of redemption on mortgages, &c, 
2 part. Inft. fol. 298. 33 Hen. 8. c. 39. 
| Forecloſure of mo2tgages. See Portgage, 

3f92egoers, Were purveyors otherwiſe called, going 
before the King in progrels, to provide for him. 36 Ed. 


3 6: 8 
Foteighn, (Fr. forain, Lat. forinſecus, extraneous) 
trange, outlandiſh, or of another country, and in our 
Jaw is uſed adjectively, being joined with divers ſubſtan- 
tives in ſeveral ſenſes. MKitch. 126. 
_ Foreign anſwer, Is ſuch an anſwer as is not triable 
in the county where it is made. 15 HH. 6. cap. 5, 
Foteign attachment, Is an attachment of a foreigner's 
goods found within a liberty, or a city, for the ſatisfac- 
tion of ſome citizens to whom the foreigner is indebted. 
At Lemfter (anciently Leominſtre ) this is the borough and 
the foreign; which laſt is within the juriſdiction of the 


"F.'Q- 

manor, but not within the bailiff of the borough's liber< 
ty. So foreign court of the honour of Glouceſter. Clauſ. 
8 E. 2, m. 25. Foreign bought, and foreign ſold, is a 
cuſtom within the city of London, which being found pre- 
judicial to the ſellers of cattle in Smithfield, it was en 
acted 22 & 23 Car. 2 that as well foreigners as freemen 
may buy and fell any cattle there. Czwell, edit, 1727, 
See Attathment. 

Focign cotints, Decrees, judgments, &*c. there, 
how far binding or regarded here, "The ſhip being un- 
laden at Barcelona, where the freight was payable by the 
charter-party, the factor refuſing to pay the freight, the 
maſter of the ſhip litigated there in the Admiralty for 
it; and the cauſe was heard, and judgment their given, 
that the maſter ſhould have his freight, but that the da- 
mages the goods had ſubſtaned in the voyage, by reaſon 
of the deviation, ſhould be deducted, and the account 
transferred to the deliquidators, who are in the nature 


| of our maſters in Chancery) to take the account, and 


the money ordered to be brought into court ; but the 
factor had appealed to a higher court there, Lord Chan- 
cellor declared, that he would not ſlight theirproceedings 
beyond fea; and.if in this caſe the damages had been 
there aſcertained, or a peremptory ſentence given, the 
ſame ſhould have been concluſive to all parties: But it 


appearing, the factor was a native of that place, and 


therefore, in all probability, might again prevail ; and 
defendant being willing to difiſt his ſuit there, his lord- 
ſhip directed a trial here by jury, to aſcertain the damages 
ſuſtained by the deviation. ZUfich., 1681. Fern. 21, 
See 2 Chanc. Ca. 238. | | 8 

' Diſcharge by a foreign juriſdition from a bill of ex- 
change drawn there, is a good defence in ai aftion 
brought on the ſame bill here. Str. 733. 

Sentence of a foreign admiralty condemning a ſhip as 
inſufficient, not to be read on trial- of an iſſue joined on 
that fact, Stran. 1078. 

Special bail ſhall not be given on a recovey in a 
foreign court. Stran. 1243. 

Foreigners, Though male denizens or naturalized 
here, are diſabled to bear offices in the government, ta 
be of the privy council, members of parliament, &c. by 
the acts of ſettlement of the crown. - 12 H/ll, 3. c. 2. 
I Geo. I. Cc 4. | 

Fozeigin kingdom, Is a kingdom under the domi- 
niun of a foreign prince; ſo that Jreland, or any other 
place, ſubject to the crown of England, cannot with ug 
be called foreign 3 though to ſome purpoſes they are dif- 
tinct from the realm of England. If two of the King's 
ſubjects fight ir» a foreign kingdom, and one of them is 
killed, it cannot be tried here by the Common law ; but 
it maybe tried anddetermined by the conſtableand marſha] 
according to the Civil law; or the fact may be examined 
by the privy council, and tried by commiſſioners ap- 
pointed by the King in any county of England, by 
ſtatute. 3 Inſt. 49. 33 H. 8. One Hutchinſon killed 
Mr. Cel/on abroad in Portugal, for which he was tried 


there, and acquitted, the excmplification of which ac- 


quittal he produced under the Great fea] of that king- 
dom ; and the King being willing he ſhould be tried 


| here, peferred it to the judges, who all agreed that the 


party being already acquitted by the laws of Portugal, 
could not be tried again for the ſame fact here, 3 Keb, 
785. If a ſtranger of Holland, or any foreign king- 
dom, buys goods at Landsn, and gives a note under his 
hand for payment, and then goes away privately into 


' Holland; the ſeller may have a certificate from the Lord 


Mayor, on proof of ſale and delivery of the goods ; 
upon which the people of FHel/and will execute a legal 
proceſs on the party. 4 /n/t. 38. Alfo at the inſtance 
of an ambaſſidor or conſul, ſuch a perſon of England, 
or any criminal againſt the laws here, may be ſent from 
a foreign kingdom hither. Where bond is given, or 
contract made in a oroigh kingdom, it may be tried in 
the King's Bench. Hob, x1. 2 Bulſt. 322. 

Foreign lands, Judgments, &c. of things done there, 
A. was ſued in the Admiralty upon an obligation ſup- 


| poſed to he made and delivered in France, and now he 


prayed a prohibition. Per cur”; Such a bond may be fued 
herg 


: 
,, 
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: 
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herein B. R. but being becun in the Admirakty, we 
cannot prokibit them, becauſe perhaps the witneſles of 
the plaintiff are beyond fea, which may be examined 
there but not here. 3 Le. 232. Mich. 31 EL B. R. 
Fozeign laws and cuſtoms, How far regarded here, 
On a marriage of two French people in France, the con- 
tract was, that the huſband, ſurviving the wife, ſhould 
have two-thirds of her fortune for life, (whereas by the 
cuſtom of Paris, where they married, the hufband ſur- 
Viving is to have but a moiety) and 3oo livres' in the 
firſt-place by way of preſent, and that the reſt ſhould go 


. according to the cuſtom of Paris. Afterwards they fled 


hither from the perſecution, and ſeveral years after the 
wife diced. Her relations brourvht a bill for an account 


of the eſtate, and to have the benefit of the contraQ. 


It was objected, that they could not bring cover the French 
law hither, but muſt now be governed by the laws of 
England; the huſband ſurviving is intitled to all the 
wite's perſonalty, or that at leaſt there was no colour to 
carry it further than the ſum ſtipulated in the contract, 
and not to that which was left to go according to the 
cuſtom of Paris, which is only a local law, and fo could 
have no benefit of it hcre. It was anſwered, that mar- 
Tiage-contracts are to be ſupported in all countries, with- 
out regard to the place where made, and that this con- 
tract extended to the whole fortune of the wife, and not 
only to the particulars mentioned, and the ſaying that 
the reſt ſhoud go according to the cuſtom of Parts, 1s 
as much as if the cuſtom had been recited at large, and 
that the fortune ſhould go ſo. Lord Keeper decreed 
relief only as to the ſum ſtipulated ; but on appeal to the 


| Lords, they had relief for the whole. Chanc. Prec. 207. 


Aich. 1702. S. C, cited in a caſe of marriage articles 
made in Fel/and, and that by the law of Heol/and, mar- 
Tiage-articles take place of any other debts, and it was 
inſiſted, that therefore they ſhould be conſtrued here ac- 
cording to the law of He/lard, where they appeared to 
have been made. But it was anſwered, and fo ruled, 
that it ought to have been proved in this caſe, what is the 
law of H-!land, as in the above caſe it was proved, what 
was the law of Frazcez without which proofs, our courts 
cannot take notice of foreign laws. J/ms's Rep. Paſch, 
1718. Freemouit v. Dedire, 

The plaintiffs being creditors of Co/l:y, preferred their 
bill againſt the defendant, being all foreigners, but the 


_ goods were paſled over into England, into merchants hands 


by Cz/lzy ; and this court taking notice, in reſpcEt of the 
different computation of the realm, firſt, to be paid at the 
feaſt of the Three King's Heads ; ſecondly, vecuule the bill 
was not ſealed z thirdly, becauſe the debt grew in France, 
and he came over hither to keep his body from arreſts, 
the court decrecd the debts, and cauſed a decree to be 
drawn up pro confeſſr, becauſe the defendant would not 
anſwer, and ſequeſtred monics in other men's hands, to 


pay the debts, altho* they were paſſed over to others to. 


the uſe of an infant, Toth. 131, 132+ Cites 8 Fac. Sere 
& Eland v. Colley, 

The plaintiff being a Dutch woman brought 40007. 
portion to her huſband, who agreed with her before mar- 
riagey/ to leave a complete maintenance for herſelf and 
her children, but not expreſſing what ; the marriage took 


effect, but he declined in eſtate, her friends called on 


him, and he thereupon aſhgned certain bonds, wherein 
YZ. was bound to him, and a letter of attorney was made 
after to S, to receive the money upon the bonds, who re- 
ceived the money of him; the bill was to have the mo- 
ney from 4. and &.— 4. by plea ſets forth the payment 
to S. and that he had no notice of the aflignment of the 
bonds. And this was allowed a good plea for 14. But 
S. pleaded a letter of attorney, and payment to him on 
good conſideration, but did not deny notice; and there- 
fore his plea was diſallowed, and the agreement and aſ- 
ſignment of the debt in Holland, where ſuch agreement 
between huſband and wife, and ſuch aſſignment of bonds 


are good, they are to be allowed here. By the lord 


Keeper. Chan, Caſes 232. Trin. 26 Car. 2. Afhcomb's 
caſe. , 

Fozeign money, When one demands foreign coin 
in ſpecic, the writ ought to be in the detingt only; but 


caſe of Pope v, St. Leger. Jo. 69. Paſih. 1 Car. B. R, 


F.:-Q K 
when the value of it in Engli/h filver is demandcd, it may 
be in the debet and detinet. Per Counſel ; to which H-# 


and Eyre J. ſeemed to agree, that by Eyre J. Guinezs 
are as foreign coin, LZutw. 488. Mich. 5 I. & M. in 


IVard v. K:dgrove al' Kedgerow. It ought to be in the 
d:tinet only, and they may count of the value. Per [:!t 
Ch. J. Skin. 573. Per Holt Ch. J. They muſt demand 
Engliſh money, and not foreign moncy, and thcy are to 
value it according to the value it bzars here in England ; 
butifa man will bring an action for foreign money, ir 
muſt be detinugs 12 A7cd. 541, 

Fozeign oppoſer or appoler, ( Forinfecarrm oppoſiter, ) 

S an officer in the Exchequer, to whom all ſheriffs, after 
they are appoſed of their ſums out of the Pipe office, do 
repair to be appoed by him of their Green wax, He ex- 
amines the ſherift's eftreats with the record, and appoſerh 
the ſheriff, what he ſays to every particular ſum therein, 
Pratice-of the Exchequer, fel. 07, Sceq Infl. fol. 107. 

Foreign plantations, A writ of error lies here upon 
any of their judgements in Barbadoes, viz. in any domi- 
nions belonging to England. Vaugh. 402. in caſe of . 
Proceſs into Wales. 

In Barbadces they have laws different from ours, as 
that a deed ſhall bind a feme, covert, &c, 2 Md. 46. 
Trin. 37 Car. 2. C. B. #rg. in caſe of Dawes v. Pindar. 

An appeal lies from thoſe lands tothe King and Coun- 
ci] here, but that is by conſtitutions of their own. FZrg, 
Med. 46. in caſe of Dawes v. Pindar. 

_ The King conſtituted a governor and council of ſtate 
of Barladves. In an aCtion of falſe impriſonment brought 
againſt the governor for impriſoning the plaintiff by order 
of the Council, Judgment was given for the plaintiff in 
B. R. Hill. 4 Fac. 2. 2 Mod. 159. IVitham v. Dutton. 
But in a writ of error in the Houſe of Lords, it was 
argued, that tho* it did not appear, that the King gave. 
any authority to the CGrovernor and Council to commit, 
yet it is incident to theirauthority as being a Council of 
State; the council here in England commit no otherwiſe. 
And where the commitment is not authoriſed by Jaw, 
the King's patent gives no power for it. But the go- 
vernment mult be very weak, where the Council of State 
cannot commit a delinquent, ſo as to be forthcoming to 
another court that can puniſh his delinquency. And 
therefore prayed that the judgment ſhould be reverſed, 
and the ſame was accordingly reverſed. Parl. Caf. 34. 

Theſe plantations are parcel of the realm, as county 
palatines are; their rights and intereſt are every day de- 
termined in Chancery here, only that for neceflity and 
encouragement of trade, they make plantation-lands as 
aſlets in certain caſes to pay debts; in all other things 
they make rules for them, according to the common 
courſe of Engliſh equity. Arg. Parl. Caſes 33. in caſe of 
Dutton v. Howell, Witham & aP. 

It was inſiſted by Counſel, that by the cuſtom of the 
iſland of Barbadoes, a plantation there, tho' it be a fee- 
ſimple eſtate, is in the fiſt place liable to the payment of 
debts; ſo that the owaer cannot, by his will, ſo deviſe his 
plantation, but that it will be liable to the payment of his 
debts ; but thoſe debts,mulſt be either debts contrated on 
the place, or elſewhere, for matters relating to the plan- 
tation, &c. Paſch, 1687. Vern, R. 453. Noel y. Robin- 


on 


A. recovered a debt contracted here againſt an ex- 
cutor of an owner of a plantaion in Barbadoes, and 
brought an action of trover, and had judgment for the 
fourth part ofa negro. Arg. Paſch. 1687. Vern, 453. 
cited as Serj. Maynard's cale, ; ; 

At plantation in Barbadzes is not a teſtamentary. eſtate 
by the laws now in force, Per eur. Trin, 1687. Vern, 
469. Noel v. Robinſon. | 

In Barbadzes, all freeholds are ſubje&t to debts, and 
are eſteemed as chartels till the creditoas are fatished, and 
then the lands deſcend to the heir. 4 Mod. 226. 5 It. 
& 11. B. R. in caſe of Blankard v. Guldy. 

A plaintiff may ſue in the Admiral court, if he will 
ſuppoſe the contract in /irginia. But if he ſuppoſes the 
contract in England, he may ſue here. But if part of 
the contract be here, and part over the ſea in Virgina, 

| or 
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br upon the ſea, the Common law only ſhall have juriſ- 
diction, and thoſe are the true differences. Per Tones J. 
2 Roll. R. 492. Hill. 22 Fac. B. R. Capp's caſe. 

The reaſon why an ejectment will not lie of lands in 
Jamaica, or any of the King's foreign territories, is becauſe 
the courts here cannot command them to do execution 
there; for they have no ſherifts ; per Twiſden J. Pent. 
59. Hill. 21 & 22 Car. 2. B. R. Criſp v. The Mayer, 
&c. of Berwick. 

The court cannot judge of the zſualneſs of covenants of 
lands lying in 72mazrca, but they muſt be tried by a jury. 
2 Mod. 240. Trin. 29 Car. 2. C. B. Goffe v. Elkin, 

Lands lying in Famaica paſs by grant, and no livery 
and ſeiſin is necellary. 2 Aled. 740. Trin. 29 Car. 2. 
C. B. in cale of Goffe v. Elkin. 

Treaſon done in Carolina, in raiſing a rebellion there, 
may be tried in /:ddleſex, by 25 H.8. 2. 3 Salk. 358. 
Mich. 1 1, & M. The King v. Speke. | 

If a man lives in New-Tor4, and would paſs land in 
England, *tis uſual to join a nominal perſon with him in 
the deed, who acknowledges it here, and it binds. 1 
Salk. 389. Mich. 8 IF. 3. B. R. Tailor v. Jones. 

Laws of England do not extend to Virginia, being a 
conquered country; their law is, what the King pleaſes. 
Per Halt Ch. J. 2 Salk. 666. Smith v. Brown and 
Cooper. 

Leffor brought debt againſt leſſee for rent, upon a de- 
mite of lands in Famarca, and laid his aCtion in London; 
detendant pleaded, that the lands were in Famatca, and 
that there*are courts there, &c. that if entry and ouſter 
were pleaded, it could not be tried here, and that the 
right of plaintift and defendant depending on foreign 
Jaws, cannot be given in evidence here. And fer cur, 
Where an action 1s local, it muſt be laid accordingly ; 
therefore if the leflor declares on the privity of eſtate, 


_- and that lies in Jreland, &c. the ation muſt be brought 


there ; for the eſtate is local, therefore ſuch leſſor cannot 
maintain debt here, againſt an aſſignee of a term in Jre- 
land; tor the action is founded on a privity of eſtate; 
otherwiſe where /tis founded on a privity of contract, 
which is tranſitory, as debt for rent by leffor againſt 
leſlee, for that may be maintained where the land lies not ; 
and if a foreign itlue, which is local, ſhould happen, it 
may be tried where the action is laid; for that purpoſe 


| there may be a ſuggeſtion entered on the roll, that ſuch a 


place in luch a county is next adjacent, and it may be 
tried here by a jury from that place, according to the 
laws of that country, and on 11 debet pleaded, you may 
give the laws of that country in evidence. 2 Salk. 651. 
Trin. 3 Ann. B. K. IW ay v. Yall. 

If there be a new uninhabited country found out by 
Engliſh ſubjects, as the law is the birth-right of every ſub- 
ject, ſo wherever they go, they carry their Jaws with 
them, and therefore ſuch new-found country is to be 
governed by the laws of England. 2 IW/ms's Rep. 75. ſays, 
It was ſaid by the Maſter of the Rolls, 9 Augu/t 1722. 
to have been fo determined by the Lords of the Privy 
Council upon appeal. 

But after ſuch country is inhabited by the Englih, as 
of parliament, made in England, will not bind them 
without naming the foreign plantations. 1b:d. 

Therefore it has been determined, that the ſtatute of 
frauds and perjuties, which requires three witneſſes to a 
will, and th thoſe ſhould ſubſcribe in the teſtator's 
preſence, in caſe of a deviſe of land, does not bind Bar- 
badees, [lid. ; YE 

 Fo2etgn plea, Is a reſufal of the judge, as incom- 
petent, becauſe the matter in queſtion is not within his 
juriſdiction. Kztchin, f., 75. 4" H. 8. cap. 2. and 22 
Hlen. 8. c. 2. 14. | | 

A foreign plea is, where the ation is carried out of 
the county where *tis laid, and is to be ſworn, which a 
plea to the juriſdition is not. Carth. 402. Paſeh. 9 
Ir. 3. B. R. Chamley v. Broom, 

Ancient demeſne, and all pleas of privilege, are pleas 
to the juriſdiction, and not foreign pleas, and therefore 
not to be ſworn to, but may be received without an oath. 


Arg. and judgment accordingly. 5 Mod. 335. Chol- 


mondeley v. Broom, 


Vor. Il. 


FO R 


| By ſtat. 6 Ric. 2: c. 2. In writs of debt and account; 
and all other ſuch actions, if in pleas upon the ſame 
writs it ſhall be declared, that the contra&t was made in 


another county than is contained in the original writ, 
the ſame writ ſhall be abated. | 


Before this ſtatute, writ of debt and accedut_agiinſt a 
receiver, and ſuch-like actions, might be brought in an 
county, where the party might be beſt brought in to 
anſwer, and the plaintiff might have counted of a con- 
tract or receipt, &c. in any other county ; becauſe ge- 
bitum et contrattas, &c. ſunt nullius loci, 7 Rep. 3. in 
Bulwer's caſe. © 

If it appears by the declaration, that the money was tb 
be paid out of the juriſdiction of the court, the judgment 
is not good3-and 'tis not neceſſary to ſwear the 2 if 
it appears on the obligation, that the money was to be 
paid out of the juriſdiftion of the court, and he pleads 
payment according to the.condition. But if one will not 
ſwear a foreign plea, where he ought to do it, the plain- 
tiff may enter judgment on a hi dicrt, for ſuch a fo- 
reign plea, not ſworn, is no plea upon the matter. Sz. 
225. Trin. 1650. Dudeny v. Collier. | 

A prohibition was puayed to the court of the compter, 
to an action of debt there commenced ; for that the de- 
fendant had pleaded before imparlance, "That the cauſe of 
action did ariſe at a place out of their juriſdition, and 
offered to have ſworn his plea, and they refuſed to accept 
this plea; and a prohibition was granted; for inferior 


courts have not cognizance of tranſitory things, which 


ariſe out of their juriſdiction, as #. N. B. 45. is: But 
then *tis not ſufficient to ſurmiſe ſuch matter for a pro- 
hibition, but a plea to that effe&t muſt be tender'd in 
the inferior court, and that before any imparlance taken, 
(whereby the juriſdiftion would be admitted) and it muſt 
be upon oath ; and then if refuſed, a prohibition ſhall be 
granted ; or upon ſuch refuſal, a bill of exceptions may 
be made, and error afligned, ent. 180. Hill. 23 & 24 
Car. 2. B. R. St. Aubin v. Cox. lie 

Debt was brought in B. R. on a bond made at Cheſter, 
the defendant did not imparle but pleaded by attorney, 
that he is, and at the time of the a&tion brought was an 
inhabitant, and notoriouſly converſant at Nantwich, 
within the county palatine of Che/ter, and prayed judg- 
ment if the court of B. R. ought to hold plea of this 
matter. But the plaintiff, taking this to be a foreign 
plea, ſigned judgment, becauſe it was not ſworn to. And 
to ſet aſide this judgment, it was inſiſted, that tho” this 
is a plea to the juriſdiction, yet it 1s not a foreign plea, 
and therefore need not be-ſworn to; and accordingly the 
judgment was ſet aſide, Sce Carth. 402. Paſth. g W. 3. 
B. R. Chumlty v. Broom, and 5 Mad. 335. Cholmondeley 


.v. Broom, S. C, and 12 Mod. 123: Cholmondeley v. Broom, 


4 


Debt was brought in London. A prohibition was 
moved for, and granted z/, upon ſuggeſtion that the 
defendant had tendered for plea below, that the cauſe did 
ariſe out of their juriſdiftion, and offered to make oath of 
the truth of it. Now it was ſhewed, that he tendered 
the plea after rhe court was up, whereas it ſhould be, 7 
propria perſona, and in court. And tho' an affidavit was 
offered in B .R. of the truth of the plea; and one Turner's 
caſe, 4 Fac. 2. was Cited out of Lutwich, where a pro- 
hibition had been granted upon affidavit in B. R. without 
oath below ; yet by three juſtices, ab/ente Holt, the rule 
was diſcharged. For ja.all pleas that ouſt a court of 
juriſdiction, whether inferior or ſuperior, there muſt be 
oath, in that very court, of the truth of the plea. 
6 Med. 146: Paſch. 3 Ann. B. R. Starks v. Woe. 

In debt, if the defendant pleads foreign plea in an- 
other county in perſon, he ſhall not be examined ; but if 
it be by attorney, the attorney ſhall be examined. But 
in this caſe they uſe to examine the party at this day 
without oath. Br. Examination, pl. 23. cites 2 Ed. 

. IO. | | 

: If one be ſued in an inferior court, for a matter out 
of the juriſdition, the defendant may either have a pro- 
hibition from one of the Common law courts, or may, 
if it happen in the vacation, and it happens then, when 
the Chancery only is open, move the court of Chancery 
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for a prohibition ; but then it muſt appear upon oath 


made, that the matter aroſe out of the juriſdiction, and 
that the defendant tendered a foreign plea, which was 
refuſed. I/ms's Rep. 476. Trin. 1718. Anon”. 

But if a prohibition has been granted 7mprovide, and 
without theſe circumſtances, the court will grant a ſu- 


 perſedeas thereto. Ibid. 


But if it ſhall appear on the face of the declaration, 
that the matter is out of the juriſdiftion of the court, 
then a prohibition will be granted without oath of ha- 
ving tendered a forcign plea, and in*theſe caſes equity 
imitates the Common law. Ubid. 447. 

And in a late caſe, which was moved the laſt ſeal af- 
ter Trinity term, where the court had granted a prohibi- 
tion to an action in the courts of London, upon affidavit, 
that the matter aroſe out of the juriſdiction, it appear- 
ing at another day, that the defendant had imparled ge- 
nerally, (which admitted the juriſdiction) and fo could 
not afterwards be allowed to plead a foreign plea, the 
court granted a ſuperſedeas to the writ of prohibition, 
Tbid. 477. See 12 Vin. Abr. tit. Foreign Plea. 

Fo2eign ſervice, Is that whereby a mean lord holds 
over of another, without the compaſs of his own fee, 
( Broke, tit. Tenures, f. 28, 95, 25]. num. 12 & 28. 


Kitchin, fel. 209.) Or elſe that which a tenant per- 


forms either to his own lord, or to the lord paramount 
out of the fee. Of which ſervice, thus Bra#on, (1ib. 
2. cap. 16. num. 7.) Jtem ſunt quedam ſervitia que di- 


cuntur forinſeca, quamvis ſunt in charta de feoffamento 


expreſſa & nominata; & que ideo dici poſſunt forinſeca, 
quia pertinent ad d:minum regem, & non ad dominum capi- 
talem, niſi cum in propria perſona profettus fuerit in ſervi- 


tio, wel niſi cum pro ſervitio ſuo ſatisfecerit domino regi 


quocunque modo, & fiunt in certis temporibus, cum caſus & 


neceſſitas evenerit, & varia habent nomina & aiverſa : 
Duandoque enim nominantur forinſeca, large ſumpta waca- 


bulo, quoad ſervitium domini regis, quandoque ſcutagium, 


guandoque ſervitium domini regis, & ideo forinſecum ict 
poteſt, quia fit & capitur foris, frve extra ſervitium quod 
* fit domino capitali. Foreign ſervice ſeems to be knights- 


ſervice or elcuage uncertain. Perkins, Reſervation 650. 


637. b 


Foteign (fates, £4. by authority of the King of 
Denmark, ſeized and condemned goods in ſome of the 
dominions of the King of Denmark, according to the 
law of that country, and coming into England was pro- 
ſecuted here for the ſame, "The court thought this was 
a matter of ſtate, and concerned the juſtice of another 
King in amity with the King of England, and that what 
was done was according to their law, and that it was not 
properly triable here, whether the King of Denmark had 


power to make ſuch a grant, and decreed a perpetual in- 


junAion. Mich. 26 Car. 2. Fin, R. 186. Badtolph v. 


Bamficld and aP. 


If a man obtains a judgment or ſentence in France, 
yet here the debt muſt be conſidered as a debt by ſimple 
contract, He can maintain no action here, but an - 
. deb. afſ. or an inſimul computaſſet, &c. tho* both parties 
were foreigners, that will not help the plaintiff. Per 
Lord Keeper, Hill. 1705. 2 Vern. R. Dupein v. De- 


| Roven, | | 
Where a foreign court hath juriſdiction of a cauſe, 
and the perſons are within it, the ſentence muſt bind 
without regard to what law is here; and the ſentence ap- 
pearing, is not to be controlled by evidence that the law is 
not ſo there. Sel. Ch. Ca. in Lord King's time 69. 
Mich. 1726. Burrows v. Femmeau. 

Engliſh merchants reſorting to Denmark, to go to the 


«ſtaple at North Bergen, 8 H. 6. c. 2. 


Importation of the produce of the Duke of Burgundy's 


country prohibited, till he ſhall recall his prohibition of 


Engliſh drapery, 27 H. 6.c. 1. 28 H 6. c. 1. 4 Ed. 


4. Co . "7 , 
An oath and bond to be exadted of thoſe that go into 


foreign ſervice, 3 Jac. 1. c. 4. ſef. 18. 


Diſabilities of children ſent into foreign parts for edu- 


cation, without licence. 3 Tac. 1. c. 5. ſeft. 16. 


Lending money to a forcign prince without licence 


\ prohibited, '3 Geo. 2. c. 5. 


IH 


Salvo forinſeco ,ſervitio, Mon. Angl. 2 par. fol, 


oy 
A. 


'F 0k 


SubjeAs accepting commiſſions in the Scotch veigase ih 


the Dutch ſervice, to take the oaths to his Majeſty, 29 
Geo. 2. Cc 17. ſedi. 5. 

Offences committed abroad may be tried in Great Bri- 
tain, 2, Geo. 2. C. 17. ſect. 6. 

Fo2eign Uoucher, See Uoucher, 

Fo1ejudger, Foriyudicatio, Signifies a judgment, 
whereby a man is deprived, or put out of the thing in 
queſtion : It ſeemeth to be compounded of fors, i. e. pre- 
ter, and juger, judicare, Bratton, hb. 4. tra, 3. cap. 
5. hath theſe words, Et non permittas quod A. capitalis 
dominus feudi illius haberet cuſlodiam heredis, &c. quia in 
curia noſtra forisjudicatur de cuftodia, &c. So doth Kit- 
chin uſe it, f. 29. and Old Nat. Brev. fol. 44 & Br. 
And the ſtat. 5 Ed. 3. c. 9. and 21 Rich. 2. c. 12. PFor- 
Judicatus, with authors of other nations, ſignifieth as 
much as baniſhed, or as deportatus in the ancient Romai 
law, as appeareth by Vincentius de Franchis, deſcis 101, 
Matheus de Afiitis, lib. 3. oﬀ Feud. Rub. 31. þ. 625. 

Fo2ejudged the court, Is when an officer of the corre 
is expelled the ſame for ſome offence, or for not appear- 
ing to an action by bill filed againſt him; and in the latter 


he is not to be re-admitted, till*he ſhall appear. 2 H. 


4. 8. he ſhall loſe is office, and be fore-judged the court, 

Spelman ſays, Forjudicare interdum eft male judicare. | 
No bill ſhall be filed againſt an officer, attorney, clerk 

or miniſter of the court, to be called in court, in order 


to a forejudger, until the bill be actually entered on re- 


cord, and a number roll actually put to the bill. Trin, 
21 Car. 2. This rule is in a great meaſure diſuſed, 
You ingroſs the bill on a. piece of parchment ſtamped 
with a double penny ſtamp, which the prothonotary 
marks as entered, on being paid for the entry, and it is 
thereby ſuppoſed to be entered, though no number roll 
1s put on the bill; then you carry the bill to (miner, 
and give it to one of the criers, who calls the defen- 
dant in court, for which you pay him a ſhilling, after 
which you give a rule on the bill with the ſecondary for 
the defendant to appear, for which you pay 1s. 44. viz. 
Is. for the King's duty, and for the rule 44.-and then 
you file the bill in the prothonotary's office, for which you 
pay 44, And heretofore it was not neceflary to give 
the defendant any otherhotice of filing ſuch bill againſt 
him than the calling him in court as aforeſaid by the 
crier, which, as all attornies of the court were ſuppoſed 
to be perſonally preſent in court during the ſitting there- 
of, was then thought to be ſufficient notice. But many 
attoxnies having been ſtruck off the roll on forejudgers 
for want of other notice; and many living in ſuch re- 
mote parts of the kingdom, that it was impoſlible for 
them to have notice time enough to give order for their 
appearance before the rule (which was a four day rule) 
was expired, this practice is altered ; and now, 

Where a bill ſhall be filed againſt an attorney of the 
court, no forejudger ſhall be entered for want of appear- 
ance, if the action be laid in London or Middleſex, and 
the attorney reſides within twenty miles of London, un- 
til four days after notice in writing of filing ſuch bill be 
given to ſuch attorney or his agent, or left at his uſual 
place of abode, and a rule given for ſuch appearance as 
uſual ; and if ſuch attorney reſides above twenty miles 
from London, or the action be in any other county than 
London and Middleſex, no forejudger ſhall be entered till 
eight days after ſuch notice ſhall be given in manner as 
aforeſaid, and a rule to appear ; the ſaid days to be ex- 


 cluſive of the days of giving ſuch notice. A]. 11 G. 2. 


2 vol. Attor. Pratt. in C. P. 259,.260:::.. | 
Fotera, Terra tranſverſalis, ſeu capitalis, A head- 
land, or (as they vulgarly call it) hade-land. Cowell, 
edit. 1727. Mens hog | 
Foreſt, Fore/1a, Signifies a great or vaſt wood; in French 


lieu forttier & ſauvege, in Latin locus fylveftris & ſal- 


tuofſus, Such as have written upon the Common law, 
dehne it thus, Forefta ef? locus ubi fere inhabitant vel im- 
cluduntur, with whom agree ſeveral others. Some do 
fay it is called Fore/ta guy ferarum ftatio, wel tuta man- 


foo ferarum. Mamvod in his Firefl Laws, cap. 1. num. 


1. thus defineth it, A foreſt 7s a certain territory of 190d) 
grounds, and fruitful paſtures, privileged for wild _ 
and 


8 
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and fouls of foreſt, chaſe, and warren, to reſt and abide 
in the ſafe proteftion of the King, for his princely delight 
and pleaſure; which territory of ground ſo privileged, 1s 
meered and bounded with unremoveable marks, meers and 
boundaries, either known by matter of record, or elſe by 
preſcription, and alſo repleniſhed with wild beaſts of venary 
or chaſe. And with great coverts of vert, for the ſuccour 
of the ſaid wild beajts to have their abode in; for the preſer- 
vation and continuance of which ſaid place, together with 
the vert and veniſon, there are certain particular laws, 
privileges and officers belonging only to the ſame. The man- 
ner of making fore/s, 'as the ſame author well ſerteth 
down, cap. 2. num. 2. is this: the King ſerids out his 
commiffion under the Great ſeal of England, directed to 
certain diſcreet perſons, for the view, perambulation, 
meering and bounding of the place he mindeth to be a 
foreſt; which being returned into the Chancery, procla- 
mation is made throughout all the ſhire where the ground 
lieth, "That none ſhall hunt or chaſe any manner of wild 
beaſts in that precin&t, without the King's ſpecial li- 
cence; after which, he appointeth ordinances, laws, and 
officers fit for the preſervation of the vert and veniſon; 
and fo it becometh a fore/tby matter of record. "The pro- 
perties of a fore/t are theſe in particular; firſt, A foreft, 
as it is truly and ſtridtly taken, cannot be in the hands 
of any but the King; the reaſon is given by Manwood, 
becauſe none hath power to grant commiſſion to be a 
Juſtice in eyre or the fore? but the King, cap. 24. num. 
1. The ſecond property is the courts; as the ju/tice- 
feat every three years; the ſwainemote thrice every 
year; and the attachment once every forty days. 1dem, 
cap. 21. num. 1. "The third property are the officers 
| belonging to it, for the preſervation of the vert and ve- 
niſon: As firſt, The juſtices of the fore/?, the warden 
or keeper, verdercrs, fore/ters, agiſtors, regarders, bai- 
liffs, beadles, and ſuch-like, which you may ſee, and 
their duties, in Aanword, cap. 21. num. I, 2, 3, 4+ 
But the chief property of a fore/?, both by Manwood, cap. 
23. and Cromp. pag. 146. is the ſwainemote, which, as 
they both agree, is no leſs incident to it, than a court of 
. pye-powders to.a fair. Other courts and officers are 
- not ſo requiſite in thoſe forefts that are in the hands of 
ſubjeQs, becauſe they are not truly fore/?s. But if this 


fail, their remains nothing of a fore, but it is turned | 


into the nature of a chaſe. See Thaſy. The Norman 
Kings not only incloſed fore/ts, but puniſhed thoſe who 
hunted and killed any of the beaſts, with the greateſt (e- 
verity. Brompton tells us, that J/illiam, called the Con- 
queror, cauſed the eyes of the man to be pulled out, who 
took either a buck or boar; and Knighton tells us, that 
his ſon William Ryfus would hang a man for taking a 


doe, and for a hare he made him pay twenty ſhillings, | 


and ten ſhillings for a cony. Eadmeras, lib. 2. p. 48. 
mentions, that the ſame Ryfus cauſed fifty rich men to 
be apprehended, and accuſed them of taking and killing 
his bucks, which they denying, they were to clear them- 
ſelves by the fire ordeal, &c. And Hen. 1. made no 
diſtinction between him who killed a man or a buck; 
and puniſhed thoſe 


of limbs: But He. 2. made it only impriſonment for a 
_ time: His fon B. 1. revived the old laws for puniſhing 

thoſe who were convicted of hunting in the fore/t, (viz.) 
that they ſhould he gelt, and have their eyes pulled out : 


But that King afterwards aboliſhed this puniſhment, and 


. appointed ſuch conyicts to abjure the realm, or be com- 
mitted, or to pay a fire. Ed. 1. appointed the ſame 
PIER, but that they ſhould be free both of life and 
imb, | 

The hiſtorians of thoſe times tell us, that New fore/t 
_ was raiſed by the deſtruftion of twenty-two pariſh- 

churches, and many villages, chapels and manors, for the 
ſpace of thirty miles together ; that this was ſo diſpleaſing 
to God, that ſeveral of thoſe Princes came to untimely 
ends in that very foreſt; and particularly that Rufus was 
there ſhot by Tyrrel; and before him, Richard, the bro- 
ther of Hen. 1. was there killed by a ſoldier; and Henry, 
who was nephew to Robert, the eldeſt ſon of the Con- 
queror, did hang like Atalom in the boughs of the foreſt. 


- 


ho deſtroyed the game (though not 
in the fore/t) eithEr by forfeiture of their goods, or loſs 


he. 2. © 7. 
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Beſides New foreſt, there" are 68 foreſts in England, _ 
13 chaſes, and more than 781 parks. The foreſts that 
we read of in England are theſe; The foreſt of: Windſor 
in Berkſhire, Cam, Brit. pag. 213. Of Pickering, Cromps 
190. Of Shirwod, Id. fol. 202. Of Englewood in 
Cumberland, anno 4 H. 7. cap. 6. and Cromp, fol. 42 
Of Lancafter, Idem, fol. 196. Of Wolmore, Stow's An- 
nals, p. 462. Of Gillingham, Idem, p. 113. Of Knareſ= 
borough, 21 Hen. 8. 17. Of Waltham Caral, Brit. pag. 
328. Of Breden, Idem, pag. 176. Of Iſhite- Hart, 
Id. 150. Of Wierſdale, 1d. pag. 589. 'Of Lownſall, 
Ibid. Of Dean, Id. p. 266. 8 Hen. 6. 279. 19 H.7. 
cap. 8, Of St. Leonard's in Suſſex, Manwood, pag. 1. 
144. Of I/aybridge and Sapler, Id. pag. 63. Of Whit- 
ney, Id. 81. Of Fekenham, Camb. pag. 441. Of Rock- 
ingham, Id. 396. Foreſt de la Mer, 1d. 467. Of Hucke- 
iow, Id. 456, Of Aſhdown in the county of Suſſex, 37 
Hl. 8. 16. Of Whittlewoed and Swaſy in the county of 
Northampton, 32 H. 8. <>. 38. Fronſelwood in the county 
of Somerſet, Co. li. 2. Cormuell's caſe, fol. _ Water- 
down foreſt, Andehworth, and Dallington, all in Suſſex; 
beſides ſeveral others. Cowell, edit. 1727. | 

Perſons reſiding out of the foreſt, not bound to attend 
the common ſummons, C. de F. 9 H. 3./t. 2. c. 2. 

Wafte, purpreſture and affart, not to be made with- 
out licence, C. de F. 9 H. 3.8. 2: c. 4. | 
| Regards and lawing of dogs to be as accuſtomed, C. 
a. £#. 9 H. 3. . 2, 6: 5,0. | 

Swainmotes to be held but twice in a year, C. de F. 
9g HM. 3A. 2.8: | 

Scotals and gatherings reſtrained, C. de F. 9 H. 3. 
25 Ed. 3. fl. 5. © 7. s 
Puniſhment of killing King's deer, 9 HF. 3. Pf. 2. c. 
I'O, q 
Noblemen going to the King may kill deer, 9 HF. 2. 


fl. 2. 11: 


Who may take toll, and of whom, 9 H. 3. /. 2. 
Co 14+ 

Pleas of the foreſt how to be attached and held, g H. 3. 
#t.'2- c. 10. 

Owners of purlieus not to have common, unleſs they 
will . have their grounds re-united to the foreſt, Ordin. 
Foreſt. 33 Ed. 1. ft. 5. 

How preſentments ſhall be made of offences in the fo- 
reſt, Ordin. Foreſt. 34 Ed. 1. /t. 5. c. 1. 

The juſtices in the foreſt ſhall name the officers except 
verderers, Ordin. Foreſt. 34 Ed. 1./t. 5. c. 2. 

Miniſters of the foreſt ſhall not be put in juries out of 
the foreſt, Ordin. Foreſt. 34 Ed. 1. ft. 5. c. 3. 

Puniſhment of ſurcharges in the foreſt, Ordin, Foreſt. 
Jv 7 Oy OY ID £ 

Common reſtored in the foreſt after perambulation, 
Ordin. Foreſt. 34. Ed. 1. ft. 5. c. 6. 


The puniſhment for offences in 


greenhue, Conſuet. & 
Aly: Foreſt. incerti temp. Jo I. | 
« ſeft. J. 


n cutting timber, 24: 

Concerning aſfart and purpreſture, bid. ſe. 4. 

For offences in hunting, 2b:d. ſe. 7, &c. 

The manner of making agiſtment and pannage in the 
foreſt, bid. ſef?. 14. 

Concerning cattle treſpaſſing, bid. ſe. 15. | 

Perſons undyly impriſoned by the miniſters of the fo- 
reſt, ſhall have a homine replegiands, 1 Ed. 3. ft. 1. c. 8. 

Perambulation to” be as in time of King Ed. 1. 
1Ed. 3. flo 2, Co 1 | 

The owner of woods may freely take his eſtoyers, x 
Ed 3% #-. 2-7 S- - | 

Foreſter's gathering nothing without conſent, 25 
Ed. 43. R.$-c.:5: ; 

General pardon of offences of vert and veniſon, 43 
7 7 

Indittments of the ſwainmote to be without fees, 
46 Ed. 3. ge) 

The jury ſhall give their verdicts of treſpaſs in the 
foreſts, in the ſame place where they receive their charge, 

#4: 6-4 | 
f None hall be impriſoned within the foreſt without in- 
dictment or mainoure, 7 KR, 2. c 4. 


The 
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The owner of a wood, after cutting it, may incloſe the 
ſpring for ſeven years, 22 Ed. 4. c. 7. 
: Diſcharge of the offices in the foreſt of Inglewood, 
4 H. 7+. Ce 6. 
Oppreſhons in 
27 H. BS. c. 7. MD 
The King ſhall have chaſe and warren in the grounds 
of Hampton-Court, 31 HH. 8. c. 5. « 
The juſtices of the foreſts may make deputies, 32 . 8. 


the foreſts in Wales prohibited, 


: 7 he foreſts reſtrained to the known bounds of 21 
Fac. I. 16 Car. 1. c. 16. 

No place ſhall be deemed a foreſt but where courts 
have been heldor verderers choſen within 60 years before 
the reign of King Charles 1. 16 Car. I. c. 16. ſed. 5. 

Commiſſioners to aſcertain the bounds of foreſts, 16 
Car. 1.c. 16. ſet. 6. : 

Owners of tenements, &c. to enjoy ancient common, 
&c. 16 Car. 1. c. 16. ſet. 9. The bounds of the foreſt 
of Dean aſcertained, 20 Car. 2. 7. 3. 

Saving of right of common, 20 Car. 2. c. 3. ſee. 11. 
And of miners, 20 Car. 2. c. 3. ſet. 12. 
Coal-mines, &c. for what terms to be leaſed, 20 Car. 2. 
3- ſet. 18. t 

For preſerving timber in New foreſt, 9g & 10 JF. 3. 


Ce 


6. 30. | 
Right of common, &c. how to be enjoyed, 9 & 10 
IF. 3. c. 36. ſet. 7. 

Warrants of chief juſtices in eyre or officers of the 
foreſt exempted from ſtamp duty, 10 Ann. c. 26. ſed. 74. 

Penalty on officers of foreſts and parks confederating 
with deer-ſtealers, 5 Geo. I. c. 15. ſed?. 5, | 

Keepers, &c, may ſeize inſtruments uſed in unlawful 
cutting of trees, 4 Geo. 3. c. ZI. | $f 

Fozeſtagium, (Et int quieti de theoloneo & paſſagio, 
& de foreſtagio, & theoloneo aquarum & wviarum foreſtam 
meam contingentium. Charta 18 Ed. 1. m. 10. n. 30.) 
Seems to ſignify ſome duty or tribute payable to the 
King's forefters, as chiminage, or ſuch-like. It may 
likewiſe be taken for a right to uſe the fore/f, or a pay- 
ment for the right, or rather a taking of reaſonable e/to- 
vers there. Cowell, edit. 1727. 

Foreſtalling, (Viaruwm ob/rufo, from the Sax. fore, 
i, e. via, and /tel,) Signifes the buying or bargaining for 
any corn, cattle, or other merchandiſe, by the way, be- 
fore it comes to any market or fair to be fold; or by the 
way as it comes from beyond the ſeas, or otherwiſe, to- 
ward any city, port, haven, or creek of this realm, to 
the intent to ſell the ſame again at a more high and dear 
price. 52 H. 3. flat. 6. IVeſt. part 2. Symbol. tit. 
Indiaments, ſeft. 64. Cowell. 


1. Of the offences of fore/lalling, ingreſſing, and regrating 
by the Common law, (that is, by the common cuſtom of the 


realm, before any aft of parliament was made concerning 
them,) and how puniſhed. 


2. The ſlatutes 
grating. 

3. Caſes adjudged upon theſe Natutes, 

4. Pleadings. 


%. 


againſt foreſlalling, ingroſſmg, and re- 


:.. 


1. Of the offences of fore/lalling, ingroſſing, and regrating 
by the Common law, (that is, by the common cuſtom 4 the 
realm, before any att of parl:ament was made concerning them, ) 
end how puniſhed. | | 


All endeavours whatſoever to inhance the common 
price of any merchandiſe, and all kinds of practices 
which have any apparent tendency thereto; whether by 
ſpreading falſe rumours, or by buying things in a market 
before the accuſtomed hour, or by buying and ſelling 
again the ſame thing in the ſame market, or by any 
other ſuch-like devices, are highly criminal at Common 
law: And all ſuch offences anciently came under the 
general notion of foreſtalling; which included ingrofling, 
Tegrating, and all kinds of offences of this nature. 1 


Hawk. P, C. 234. 43 Af. 38. 3 Inft. 195, 196. 


Ho ® Jp + 
And ſurely there can be no attempt of this kind, bit 
muſt be looked upon as an high offence againſt the pub- 
lick; as it apparently tends to put a check upon trade; 
to the general inconvenience of the people, by putting it 
out of their power to ſupply themſelves with a commodity, 
without an unreaſonable expence; which often proves 
extremely oppreſſive to the poorer ſort, and cannot but 
ive juſt cauſe of complaint to the richeſt, x Hawk. 
. C. 234. 
But it hath been reſolved, that any merchant, whether 
he be a ſubject or foreigner, bringing victuals, or any 


other merchandiſe into the realm, may ſell the ſame in 


groſs; but that no perſon can lawfully buy within the 
realmany merchandile in groſs, and ſell the ſame in groſs 


again becauſe, by ſuch means, the price will be inhanced ; 


for the more hands any merchandiſe paſſeth through, the 
dearer it muſt grow ; becauſe every one will make his 
profit of it: and if ſuch practices were allowable, a rich 
man might ingroſs into his hands a whole commodity, 
and then ſell it out at what price he ſhould think fit; 
which is of ſuch dangerous conſequence, that the bare 
ingrofſing of a whole commodity, with intent to ſell it at 
an unreaſonable price, is an offence indictable at the 
Common law, whether any' part thereof be ſold by the 
ingrofler or» not. 1 Hawk. P. C. 234. 3 Inft. 196. 
H.-P. C. 152. | -n149 

And ſo jealous is the Common law of all practices of 
this kind, that it will not ſuffer corn to be ſold in the 
ſheaf; perhaps for this reaſon, becauſe, by ſuch means, 
the market is, in effec, foreſtalled, rx Hawt#. P. C, 
235. 3 aft. 197--: i. PC. 152. 

As to the manner whereby offences of this kind are 
puniſhable by the Common law, itM ſaid, that, by an 
ancient ſtatute, the offender was to be grievouſly amer- 
ced for the firſt offence; for the ſecond, to be condem- 
ned to the pillory ; for the third, to be impriſoned ; and 
for the fourth, to be compelled to abjure the vill: And 
there ſeems to be no doubt, but that, at this day, all 
offenders of this kind are liable to a fine and impriſon- 
ment, anſwerable. to the heinouſneſs of their offences, 
upon an indictment at Common law. 1 Hawk, P. C. 


235. - 3 ft. 197. HA. P. C152. 


2. The flatutes againſt fore/lalling, ingroſſing, and re- 
grating. 


Stat. 51 Hen. 3. ft. 6. fet-1. Firſt, Six lawful 
men ſhal]] be ſworn truly to gather all meaſures of the 
town, viz. buſhels, half and quarter buſhels, gallons, 
pottles and quarts, as well of taverns as of other places : 
Meaſures and weights, viz. pounds, half pounds, and 
other little weights, wherewith bread of the town, or 
of the court, is weighed: and upon every meaſure, 
buſhel, and weight, the name of the owner ſhall be-. 
written, and likewiſe they ſhall gather the meaſures of 
mills: After which, twelve men ſhall ſwear to make 
true anſwer to ſuch things as ſhall be demanded of them 
in the King's behalf upon the articles here followipg ; and 
ſuch things as be ſecret, they ſhall utter ſecretly, and 
anſwer privately, 

The remainder of this ſefion relates to the afſize of bread 
and ale ; but ſo much of it as relates to the - of bread 
75 repealed by ſtat. 31 Geo. 2. cap. 29. 

Sect. 3. Alfo, if there be any that ſell by one mea- 
ſure, and buy by another ; allo, if any do ule falſe ells, 
weights, or meaſures ; and if any butcher ſell contagious 
fleſh: Alſo, they ſhall inquire of cooks that ſeethe fleſh, 
or hſh, with bread, or water, or otherwiſe, that is not 
wholeſome, or after that they have kept ito long that 
it loſeth its natural wholfomeneſs, and then ſeethe it 
again, and ſell it; or. if any buy any fleſh of Jews, and 
then ſell it to Chriſtians: And alſo foreſtallers that buy 
any thing before the hour, or that paſs out of the town 
to meet ſuch things as come to the market, to the in- 
tent they may ſell the ſame in the town unto regrators. 
When a quarter of barley is ſold for two ſhillings, then 
four quarts of ale ſhall be fold for one penny ; whensſor 
two ſhillings and fixpence, then ſeven quarts for two- 

pence; . 
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pence; when for three ſhillings, then three quarts for a 
penny 3 when for three ſhillings and fix-pence, then five 


quarts for two-pencez when tor four ſhillings, then two 


quarts at one penny. | 

Ordin. for bakers, &c. Jncert. temp. c. 10, (made 
duriny the reigns of King Hen. 3. King Edw. 1. or 
King Ed. 2. but uncertain when, or in which of their 
times. Hawk. Stat. vol. 1.Þ. 180.) No foreſtaller ſhall 
be ſuffered to dwell in any town, who manifeſtly is an 
opprellor of the poor, a publick enemy of the country ; 
who, meeting grain, fiſh, herring, or other things com- 
ing to be ſold, doth make' haſte to buy them betore an- 
other ; (thirlting after wicked gain, opprefling the poor, 
and deceiving the rich, and, by that means, goeth about 
to ſell the ſaid things much dearer than he that brought 
them ; who cometh about merchant-ſtrangers, and of- 
fereth them his help in the ſale of their warcs; and in- 
formeth them, that they may ſell their wares dearer 
than they meant to have done: He that is convicted 
thereof, the firſt time, ſhall be amerced, and ſhall loſe 
*he thing ſo bought, according to the cuſtom of the 
town; he that is convicted the ſecond time, ſhall have 
judgment of the pillory; the third time, he ſhall be im- 
pritoned and ranfomed ; the fourth time, he ſhall abjure 
the town; and likewiſe they that give them counſel, 
help or favour. 

Stat, 23 Kaw. 3. cap. b. Butchers, fiſhmongers, re- 
grators, hoſtlers, brewers, bakers, poulterers, and other 
{ellers of victuals, ſhall be bound to ſell the ſame for a 
reaſonable price z and, if any ſell victuals in other man- 
ner, and thereof be convicted, | viz. by ſuit in the coun- 
ty, wapentake, tithing, or ſuch other the King's courts, 
as appears by 23 Ed. 3. cap. 4] he ſhall pay double the 


| ſame that he received to the party damnihed ; or, in de-- 


fault of him, to any other that will ſue: And the 
mayors and bailiffs .of cities, boroughs, market towns, 
and others, and of the ports and other places, ſhall have 
power to inquire: Andin caſe the mayors and bailifts be 
negligent, and be thereof convicted before the juſtices a(- 
ſigned, they ſhall pay the treble of the thing fold to the 
party damnitied ; or, in default of him, to any other 
that will ſue, and be grievouſly punithed towards the 
King. 

Sent. 25 Ed. 3./1. 4.c. 3. The foreſtallersof wines, and 
other victuals and merchandizes that come to the towns 
of England by land or by water, if they be thereof at- 
tainted at the ſuit of the King or the party, before 
mayor, bailifk or juſtice, thereto aſſigned, or elſewhere 
in the King's court, and if they be attainted at the 
King's ſuit, the things foreſtalled ſhall be forfeited to the 
King, if the buyer hath made gree to the ſeller: And 
if he hath not made gree of all but carneſt, the buyer 
ſhall incur the forfeiture of as much as the foreſtalled 
goods amounted to; and if he have not whereof, then 
he ſhall have two years impriſonment and more, at the 
King's will: And if he be attainted at the ſuit of the 
party, ſhall have one half of ſuch forfeit, or the price, 
0! the King's gift, and the King the other half. 

Confirmed by 2 Ric. 2. ſtat. 1. Cap. 2. 

Stat. 27 Ed. 3. cap. 11. All merchants that bring 
their wares to the cities, towns, or ports, Within the 
realm, may ſafely ſell them; and no perſon ſhall go by 
land or water towards ſuch wares, to foreſtall them, or 
give earneſt for them, before they come to the port, nor 
enter into the ſhips for ſuch cauſe, till the merchandize 
be ſet to land to be fold ; upon the pains contained in the 
third article, viz. the pains of felony ; but the penalty is 
not in uſe in this caſe; perhaps from the laws of the 
ſtaple becoming obſolete by the loſing of Calais, whither 
all the ſtaples were removed by Ed. 3. and H. 4. [See 
lat. 2 H. 5. /lat. 1. cap. 6. and 2 H. 6. c. 4. and 
3 Hl. 6. cap. 4. concerning the ſtaple, in the ſtatutes at 
large] the penalty of death in the faid third article is alſo 
repealed by 38_Ed. 3. /tat. 1. cap. 6; but the forfeiture 
of lands and goods remains by that ſtatute. ns" 

Stat. 31 £4. 3. ft. I. cap. 10. Every man that 
bringeth victuals to London, may freely ſell the ſame 
without being interrupted by fiſher, butcher, poulterer, 
or other; and the mayor and aldermen may redreſs the 


Yor, It 


F O R-o 


defaults of fiſhers, butchers and poulterers, as of thoſe that 
{e]l bread, ale, or wine, notwithſtanding charters of 
franchiſes,” ſtatutes, cuſtoms, or privileges; and the 
mayor and aldermen ſhall do the ſame, upon the pain in 
28 Ed. 3. cap. 10. [viz. for the firlt default one thou= 
ſand marks to the King, for the ſecond two thouſand 
marks, and for the third default, the franchiſes of the 
city ſhall be taken into the King's hands :] So that the - 
25 "aa be not made in reſpect of any ſingular 
profit. | 

Stat. 6 Ric. 3. cap. 10. Aliens being of the amity of 
the King, and coming within the city of London, and 
other citics and towns with fiſh and other victuals, ſhall 
be under the ſpecial proteQtion of the King; and they 
may ſe!] and make their profit at-retail or in groſs. 

Enforced by 14 Hen. 6. cap. 6. 

dtat. 13 Ric. 2, cap. 8. Victuallers ſhall have reaſonabls 
gains,according to the direCtion of the juſtices of the peace, 
and no more, upon pain to be grievouſly puniſhed ac- 
cording to the diſcretion of the juſtices, where no pain 
is limited in certain. And ſherifts, ſtewards of fran- 
chiſes, mayors and bailiffs, and all other that have afliſe 
of bread and ale, ſhall take no amercement or fine for 
any default touching the aſliſe for which a man ought to 
have bodily puniſhment. And mayors, &c. that have 
the ſurvey in cities, &c. ſhall put the ſtatute 23 Ed. 3. 
cap. 6. in exccution. . Confirmed by 4 Hen. 8. cap. 25. 

Stat. 1 Hen, 4. cap. 17. The ſtat. 6 Ric. 2. cap. 10. 
ſhall be duly executed, notwithſtanding the letters pa- 
tent granted to the contrary to the fiſhmongers of Lon- 
don, by the late King Richard. 

Stat. 25 Hen. 8. cap. 2. ſed. 1. enaQs, That to re- 
medy the frequent riſe of the price of cheeſe, butter, 
capons, hens, chickens, and other neccſlary viQuuals for 
man's ſuſtenance, by ingrofling and regrating the ſame; 
the Lord Chancellor, and other high officers of ſtate, : 
&c. may, upon complaint of any inhanſing of the prices 
of ſuch victuals without ground or reaſonable cauſe, in 
any part of the King's dominions, ſet and tax reaſqnable 
prices of ſuch victuals: And that after proclamation 
made of ſuch prices, all farmers, owners, broggers, and 
all other victuallers whatſoever, having or keeping any 
ſuch viCtuals to the intent to ſell, ſhall fell the ſame to 
ſuch of the King's ſubjects as will buy them, at ſuch prices 
as ſhall be taxed by ſuch proclamation, under the pains 
to be limited in the ſaid proclamation. 

Sect. 2. All farmers, owners, broggers, and other vic- 
tuallers, keeping any of the ſaid victuals to the intent to 
ſell, ſhall fell at ſuch prices as ſhall be ſet by the pro- 
clamation, upon the pains limited in the proclamation. 

Setft, 3. Provided, that the officers of the cities, bo- | 
roughs, or towns corporate, and all orher perſons having 
authority to ſet prices of ſuch viCtuals, may fet ſuch 
prices in ſuch manner as if the ſaid a&t had not been 
made. 

Stat. 2 & 3 E4. 6. cap. 15..enactts, That if any 
butchers, bakers, poulterers, brewers, cooks, coſter- 
mongers or fruiterers, ſhall conſpire, covenant, promiſe, 
or make any oaths, that they ſhall not ſel] their victuals 
but at certain prices; or it any artificers, workmen or 
labourers, do conſpire, covenant, promiſe together, or 
make any oaths, that they ſhall not make or do their 
works but at certain price or rate, or ſhall enterpriſe, or 
take upon them to finiſh what another hath began, or 
ſhall do but a certain work in a day, or ſhall not work 
but at certain hours and times; every ſuch perſon ſo con- 
ſpiring, &c. ſhall forfeit, for the firſt offence, 10 /. and 
if he pay not the ſame within fix days, ſhall ſuffer 
twenty days impriſonment ; and for-the ſecond offence,- 
ſhall forfeit 20/, &c. and for the third, 40/7. We, and, 
if any ſuch conſpiracy, covenant, or promiſe, be made 
by any ſociety, brotherhood, or company of any craft, 
myſtery or occupation, of the victuallers above-men- 
tioned, with the preſence or confent of the more 


| part of them, that then, immediately upon ſuch aCt of 


conſpiracy, &c. over and beſides the particular puniſh- 
ment before appointed, their corporation ſhall be diflol- 
ved; and that the faid offences ſhall be determined at the 
alzes, ſeſſions of the peacc, or court-lect. 
| | fog Revived, 
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Revived, continued, and confirmed by 22 & 23 Car. 2. 
cap. 2. 1. 19; which is now expired. Query, Therefore, 
is this aft now in force ? ; 

Stat. 3 & 4 Ed. 6. cap. 21. ſe. 1. No perſon ſhall 
buy to ſell again, any butter or cheeſe, unleſs he ſell the 
ſame again by retail in open ſhop, fair, or market, and 
not in groſs, on pain of double value; half to the King, 
and half to him that will ſue. 


Se#. 2. This a ſhall not extend to innholders or vic- | 


tuallers. Ry: ; 
Sea. 3. Provided that the word retail, mentioned in 
this a&, ſhall be expounded only where a weigh of cheeſe, 
[viz. 225 pounds, in ſome places 256, in others 336. 
Dalton's Country Juſtice, cap. 112.] or a barrel of butter, 
or leſs quantity, and not above, ſhall be ſold, atany time 
to any perſon in open ſhop. IE, 
But the principal ſtatute relative to foreſtalling, in- 
groſſing, and regrating, is the 5 & 6 £4. 6. cap. 14. 
which 1s as follows: 
Stat. 5 & 6 Ed. 6. c. 14. Albeit divers good ſtatutes 
heretofore have been made againſt foreſtallers of mer- 
chandiſes and viCtuals, yet for that good laws and ſtatutes 
againſt regrators and ingroſſers of the ſame things have 
not been heretofore ſufficiently made and provided, and 
alſo for that it hath not been perfettly known what 
perſon ſhould be taken for a foreſtaller, regrator, or in- 
grofler, the ſaid ſtatutes have not taken good efte&t, ac- 
cording to the minds of the makers thereof: "Therefore, 
Be it enacted and declared by,the King our Sovereign 
Lord, with the aflent of the Lords Spiritual and Tem- 
poral, and the Commons, in this preſent parhament aſ- 
ſembled, and by the authority of the ſame, that what- 
ſoever perſon or perſons, that after the firſt day of Jay 
next coming ſhall buy, or cauſe to be bought, any mer- 
chandiſe, victual, or any other thing whatſoever, coming 
by land or by water toward any market or fair, to be 
ſold in the ſame, or coming toward any city, port, ha- 
ven, creek, or road of this realm, or //ales, from any 
parts beyond the ſea, to be ſold, or make any bargain, 
contra, or promiſe, for the having or buying of the 
ſame, or any part thereof, ſo coming as is aforeſaid, be- 
fore the faid merchandiſe, viCctuals, or other things, ſhall 
be in the market, fair, city, port, haven, creek or road, 
ready to be ſold ; or ſhall make any motion by word, 
letter, meſſage, or otherwiſe, to any perſon or perſons, 
for the inhancing of the price, or dearer ſelling of any 
thing or things above mentioned ; or elſe diſſuade, move 
or ſtir any perſon or perſons coming to the market or the 
fair, to abſtain, or forbear to bring or convey any of 
the things above rehearſed, to any market, fair, city, 
port, haven, creek or road, to be fold as is aforeſaid; 
ſhall be deemed and taken, and adjudged for a foreſtaller. 
Se. 2. Further, Be it enacted, &c. That whatſoever 
perſon or perſons, that after the ſaid firſt day of May 
ſhall by any means regrate, obtain, or get into his or 
their hands or poſleffion, in a fair or market, any corn, 
wine, fiſh, butter, cheeſe, candles, tallow, ſheep, lambs, 
calves, ſwine, pigs, geeſe, capons, hens, chickens, pi- 
geons, conies, or other dead vidual whatſoever, that ſhall 
be brought to any fair or market within this realm, or 
IVales, to be ſold, and do fell the ſame again in any fair 
'or market holden or kept in the ſame place, or in an 
other fair or market within four miles thereof, ſhall be 
accepted, reputed,-and taken for a regrator or regrators, 
Se. 3. And be it alſo enacted, &c, That whatſoever 
perſon or perſons, that, after the ſaid firſt day of ay, 
ſhall ingroſs or get into his or their hands, by buying, 
contraCtng, or promiſe-taking, other than by demiſe, 
grant, or leaſe of land or tithe, any corn growing in the 
fields, or any other corn or grain, butter, cheeſe, fiſh, 
or other dead victuals whatſoever, within the realm of 
England, to the intent to ſell the ſame again, ſhall be ac- 
cepted, reputed and taken an unlawful ingroſſer or in- 
groflers. | 
Sef. 4. And if any perſon or perſons ſhall, at any 
time after the ſaid firſt day of ay, offend in any of the 
things before recited, and being thereof convited and 
attainted by th? laws of this realm, or after the form 


hereafter mentioned, ſhall, for his or their firſt offence, . 
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have or ſuffer impriſonment for the ſpace of two months, 
without bail or mainprize; and ſhall alſo loſe and forteit 
the value of the goods, cattle and victual, ſo by him or 
them bought or had. 

Sec?. 5. And if any perſon lawfully convicted or at- 
tainted of or for any the offences aboveſaid, be thereof 
eftſoons lawfully convited or attainted, that then every 
perſon or perſons ſo offending ſhall have and ſuffer, for his 
or their ſaid offence, impriſonment by the ſpace of one 
half year, without bail or mainprize, and ſhall loſe double 
the value of all the goods, cattle and victual, ſo by him 
bought or had, as is aforeſaid. 

Sed?, 6. And if any perſon, being lawfully twice con- 
victed or attainted of or for any of the ſaid offences, ſhall 
eftſoons offend the third time, and be thereof lawfully 
convicted or attainted, that then every ſuch perſon, for 
the ſaid third offence, ſhall be ſet on the pillory in the 
city, town or place where he ſhall then dwell and in- 
habit, and loſe and forfeit all the goods and cattle that he 
or they have to their own uſe, and alſo be committed to 
"— there to remain during the King's Majeſty's plea- 
ure, 

Sef, 7. Provided alway, and it is enacted and declared 
by the authority aforeſaid, 'That the buying of any ſuch 
barley, bigg, or oats, as any perſon or perſons (not fore- 
ſtalling) thall buy to convert it into malt or oatmeal, in 
his or their own houſe or houſes, and fo ſhall be con- 
verted in deed, or the buying of any ſuch thing by any 
ſuch hſhmonger, butcher or poulterer, as concern his or 
their own faculty, craft or myſtery, (otherwiſe than by 
foreſtalling) which ſhall ſell the ſame again upon reaſon- 
able prices by retail; or the taking of any cattle, corn, 
grain, butter, cheeſe, orany other thing above mentioned, 
reſerved without fraud or covin, upon any leaſe for term 
of life or lives, year or years, heretofore made or here- 
after to be made; or the buying of any wine or other 
dead vicEtual above mentioned, being apt and meet for 
man's ſuſtenance, by any innholder or other victualler, to 
ſe] the ſame by retail within his houſe, or to any of his 
neighbours for their ſuſtenance, for reaſonable prices ; or 
the buying of any dried or ſalted fiſh, herring or ſprats 
(not foreftalled) and ſold for reaſonable prices ; or the 
buying of any corn, fiſh, butter, or cheeſe, by any ſuch 
badger, lader, kidder or carrier, as ſhall be affigned and 
allowed to that office or doing, by three juſtices of the 
peace of the county where the ſaid badger, lader, kidder, 
or carrier ſhall dwell, which ſhall ſell or deliver in open 
fair or market, or to any other victualler, or to any other 
perſon or perſons, for the proviſion of his or their houſe 
or houſes, all ſuch corn, grain, butter and cheeſe, as any 
ſuch perſon ſhall buy or cauſe to be bought, and that 
within one month next after he ſhall ſo buy any ſuch 
corn, grain, butter or cheeſe, ſo that the ſame ſhall be 
bought without foreſtalling; or elſe that any common 
proviſion made, or hereafter to be made without fraud or 
covin, by any perſon or perſons, of any of the things 
aboveſaid, for any city, borough, or town corporate, or 
for proviſion of viCtualling of any ſhip, caſtle or fort 
within the King's dominions, without foreſtalling, which 
ſhall be employed only to that uſe and. purpoſe ; or the 
buying and providing of any of the viQtuals above men- 
tioned, neceſlary and requiſite for the furniture and pro- 
viſion of the inhabitants of Calice, Guiſnes and other the 
marches of the ſame, or of the town of Berwick, Holy 
I/land, or the marches of England againſt Scotland, which, 
without fraud or covin, ſhall be tranſported and conveyed, 
as ſoon as wind and weather may ſerve, to ſuch of the 
places aforeſaid for the which the ſame ſha'l be provided, 
ſhall not be in any wiſe deemed, adjudged, or taken any 
offence contrary to this a&. | 

Se. 8. And it is alſo further enacted by the authority 
aforeſaid, That if any perſon or perſons, after the firit. 
day of ay next coming, having ſufficient corn and grain 
for the proviſion of his or their houſe or houſes, and 
ſowing of their grounds for one year, do buy any corn 
in any fair or market, for the change of his or their ſeed, 
and do not bring to the ſame fair or market, the fame 
day, ſo much corn as he ſhall fortune to buy for his ſeed, 
and ſell the ſame, it he can, as the price of corn m 
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th in the ſaid market or fair, that then every ſuch 
perſon or perions ſo buying corn for feed, ſhall forfeit and 
loſe the double value of the corn fo bought. | 

$:2. 9. Or if any perſon or perſons, after the ſaid 
firſt day of oy, ſhall buy any manner of oxen, ronts, 
ſteers, kine, heifers, calves, ſheep, lambs, goats or kids 
living, and ſell the ſame again alive, unleſs he or they do 
keep and feed the ſame by the ſpace of five weeks in his 
or their own houſes, ground, ferm ground, or elſe in 


ſuch ground or grounds where he or they have the herb- 


age, or common paſture, by grant or preſcription z that 
then every perſon or perſons fo buying and ſelling again, 
ſhall loſe the double value of the cattle or things ſo bought 
and fold again: the one moiety of all which forfeitures 
afore rehearſed ſhall be to the King, and the other moiety 
to him or them that will ſue for the ſame, in any of the 
King's courts of record, by bill, plaint, ation of debt, 
or information; in the which bill, plaint, a&ion or in- 
formation, no wager of law, eſloin or protection, ſhall 
be admitted. 

Sect. io. Be it further enaCted, &c. That the juſtices 
of the peace in every county within this realm, or Hales, 
at their quarter-ſeſſions, ſhall have full power and autho- 


| rity, by virtue of this aCt, to enquire, hear and deter- 


mine all and every the defaults and offences perpetrated, 
committed or done contrary to this a&t, within the county 
where any ſuch ſefſions ſhall be kept, by inquiſition, pre- 
ſentment, bill or information before them exhibited, and 
by examination of two lawful witnefſes, or by any of 
the ſame ways or means, by the diſcretion of the ſaid 


juſtices, and to make proceſs thereupon, as though they 


were indicted before them by inquiſition or by verdict of 
twelve men or more; and upon the conviction of the 
offender, by information or ſuit of any other than the 
King, to make extras of the one moiety of the for- 
feitures to be levied to the King's uſe, as they uſe to do 
of other tines, iſſues and amerciaments grown in the ſeſ- 
fions of peace; and to award execution of the other 


"moiety for the complainant or informer againſt the of- 
fender, by fieri facias or capias, as the King's juſtices at 


We/tminſler may do and uſe to do: And if any ſuch con- 
viction or attainder ſhall hereafter happen to be at the 


King's ſuit only, that then the whole forfeitures to be - 


extracted and levied to the King's uſe only. 

See. 11. And it is further enacted, &c. That what- 
ſoever perſon ſhall, at any time hereafter, be puniſhed by 
virtue of this act, for any thing mentioned in this a; 
that then the ſame perſon ſhall not otherwiſe be vexed, 
troubled, ſued, or put to any pain or puniſhment for 
"- thing wherefore he or they ſhall have been ſo pu- 
niſhed. 

Seft. 12. Provided always, and it is enated by the 
authority aforeſaid, "That it ſhall be lawful to every per- 


ſon or perſons, which ſhall be affigned and allowed, by 
] 


three juſtices of the peace of the county where he ſha 

dwell, thereunto, to buy (otherwiſe than by foreſtalling) 
corn, grain or cattle, to be tranſported or carried by 
water from any port or place within this realm, or J/ales, 
unto any port or place within the ſaid realm or dominions, 
if he or they ſhall, without fraud or covin, ſhip or em- 
bark within forty days next after he or they ſhall have 
bought the ſame, or taken covenant or promiſe for the 
buying thereof, and with ſuch expedition and diligence 


_ as wind and weather will ſerve do carry and tranſport the 


ſame to ſuch port or place, as his or their cockets ſhall de- 
clare; and there do diſbark, unlade and ſell the ſame, 
and do bring a true certificate thereof from one juſtice of 


. Peace of the county, or mayor or bailiff of the town 


corporate where the ſame ſhall be unladen, and alſo of 
the cuſtomer of the port where ſuch unlading ſhall be, of 
the place and day where the ſaid corn or cattle ſhall be 


_ Giſbarked, unladen and ſold, to be direfted unto the 


cuſtomer and comptroller of the port where the ſame 
were embarked; any thing mentioned in this act to the 
contrary notwithſtanding. | wy 

Se. 13. And over that, that at all times hereafter, 
when wheat ſhall be commonly at the price of ſix ſhillings 
and eight pence the quarter, or under, malt and barley at 
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three ſhillings and four pence a quatter, or under, oats or 


oats malted at the price of 2 ſhillings the quarter, or under, 
peaſe or beans at the price of four ſhillings the quarter, or 


, under, and rye or miſteline at the price of five ſhillings 
| the quarter, or under; and which quarters ſhall be intended 
| to be of Londen meaſure; that then it ſhall be lawful to 


every perſon or perſons (not foreſtalling) to buy, engroſs 
and keep in his or their granaries or houſes, ſuch corn of 
the kinds aforeſaid, as without fraud or covin ſhall be 
bought at or under the prices afore exprefled ; any thing 
in this act to the contrary notwithſtanding. 

Sef?. 14. Provided always, and be it enaQted by the 
authority aforeſaid, "That this a&, or any thing therein 
contained, extend not to charge any perſon or perſons for 
any the offences above mentioned, unleſs he or they be 
ſued for the ſame within two years next after ſuch offence 
done or committed, "This act to endure until the end of 
the next parliament. | | 

Sef7. 15. Provided always, and be it enacted by the 
authority aforeſaid, "That it ſhall be lawful to all and 
every the King's Majeſty's ſubjets now dwelling or in- 
habiting, or that hereafter ſhaſl dwell or inhabit within 
one mile of the main ſea, to buy all manner of fiſh, 
freſh or ſalted (not foreſtalling the ſame) and to ſell the 
ſame again at reaſonable prices; this act, or any thing 


therein ADB to the contrary in any wiſe notwith- 
ſtanding. | 

Se&2. 16. Provided alfo, and be it enated by the au- 
thority aforeſaid, That it ſhall be lawful to all and every 
perſon and perſons, known for a common drover or 
drovers, being licenſed, authorized and allowed in writing 
by three juſtices of the peace, whereof one to be of the 
quorum, of the county or counties where the ſame drover 
or drovers ſhall be moſt abiding and dwelling, to buy 


| cattle in any ſuch ſhires or counties where drovers have 


been wont, in times paſt, accuſtomably to buy cattle at 
their free liberty and pleaſure, and to ſell the ſame as 1s 
aforeſaid at reaſonable prices, in common fairs and mar- 
kets, diſtant from the place or places whereof he or they 
ſhall buy the ſame, forty miles at the leaft, ſo that the 
ſame cattle be not bought by way of foreſtalling; this 
act, or any thing therein contained to the contrary in any 
wiſe notwithſtanding. | 

$24. 17. Provided always, That ſuch licence of juſtices 
of peace ſhall not endure above one year, unleſs the ſame 
be yearly renewed by ſo many juſtices as is aforeſaid, 

Made perpetual by 13 Eliz. cap. 25. | 

By ftat. 5 Eliz. c. 12. ſe. 4. No drover of cattle, 
badger, lader, kidder, carrier, buyer, or tranſporter of 
corn or grain, butter and cheeſe, ſhall be, from and after the 
feaſt of Eaſter next after the firſt day of this preſent par- 
liament, licenſed, admitted, hr es or allowed to thoſe 
offices or doings, or to any of them, but only in the 
general and open quarter-ſeffions of the peace, tobe holden 
in the ſhire where ſuch perſon or perſons ſo to be ad- 
mitted, affigned or allowed, doth or ſhall dwell, and hath 
or ſhall have dwellcd there by the ſpace of three years 
next before the ze/le of his ſaid licence. And that no 
perſon or perſons, after the firſt day of ay next coming, 
be admitted. to the ſaid offices or doings, or to any of 
them, but ſuch only as be or have been married men, 
and ſhall be, at the time of ſuch licence to be granted, 
houſholders, and not houſhold ſervants, nor retainers to 
any perſon or perſons, and of the age of thirty years at 
the leaſt : And that all licences being made and granted, 
as is aboveſaid, ſhall have continuance and be good only 
for one year next after the date thereof, and for no more 
nor longer time. ; 
| $28. 5. Which ſaid licences and every of them ſhall 
bear date of the day and place where the ſaid ſeſſions ſhall 
be holden, and ſtall be ſigned and ſealed with the proper 


| hands and ſeals of three of the ſaid juſtices of the peace, 


being preſent at the ſame ſeſſions, at the leaſt; whereof 
one to be of the quorum ; upon pain that every perſon or 
perſons that ſhall take any licence contrary to this ordi- 
nance, to loſe and forfeit to our Sovereign Lady the Queen, 
her heirs and ſucceſſors, five pounds ſterling : And that 
all licences made and granted, or hereafter to be —_— 
all 
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and granted otherwiſe than is before expreſſed, ſhall 
from and after the ſaid firſt day of May next coming be 
void. and of none effect. | 

Sea. 6b. And further, Be it enacted, &c. That the 
Juſtices of the peace in the ſaid general and open ſeſſions 
ſhall or may, by their diſcretions, take bond and ſurety, 
from time to time by recognizance, of ſuch as ſhall be 
admitted or allowed hereafter a common drover of cat- 
tle, badger, lader, kidder, carrier or buyer of corn, 
grain, butter or cheeſe, that they or any of them ſhall not, 
by colour of his or their licence, foreſtall or ingroſs, or 
otherwiſe practiſe or do any act or thing contrary to the 


tenor and true meaning, or in defrauding the ſaid former | 


ſtatute, or of any matter or thing therein contained : 
All which licences, and every of them, and the ſaid re- 
cognizances, ſhall be made and written by the clerk of 
the peace of every county where ſuch licence ſhall be 
granted, or by his lawful deputy, and by none other per- 
ton or perſons: And every perſon that ſhall have any 
ſuch licence, ſhall pay to the clerk of the peace, or his 
deputy, for making thereof, twelve-pence at the moſt; 
and for every recognizance in form aboveſaid, to be made 
and acknowledged, cight-pence at the moſt; and for re- 
giſteriny of the ſame licence and recognizance, four- 
pence at moiſt: For which faid fee, the ſaid clerk, or 
his deputy, ſhall have and keep one rggiſter-book, and 
therein ſhall regiſter and write all the names, ſurnames, 
and dwelling, places of ſuch as ſhall be licenſed, as afore- 
ſaic, with a brief declaration or entry of the ſaid licence, 
and of the day, time, and place where ſuch licence or 
licenccs ſhall be granted : Which book or regiſter the 
ſaid clerk of the peace, or his deputy, ſhall have and 
bring to every ſefſions, to the intent that it may appear 
what number of licences be and ſhall be from time to 
time granted, whereby the better conſideration may be 
had thereof, | 

See. 7. Provided always, and Be it further enacted by 
the authority aforeſaid, "That no perſon or perſons ſhall 
or may, by authority of ſuch licence above-mentioned, 
buy any corn or grain out of open fair or market to ſell 
again, unleſs ſuch perſon and perſons ſhall be thereto li- 
cenſed, and ſhall haye ſpecial and expreſs words con- 
tained in ſuch licence or licences, that he. or they may 


lo do; upon pain to forfeit, for every ſuch time that any 


ſuch perſon or perſons ſhall do to the contrary, five 
pounds : The moiety of which forfeitures above rehear- 
ſed, ſhall be to the Queen our Sovereign Lady, her 
heirs and ſucceſſors, and the other moiety to him or 
them that will ſue for the ſame in any of the Queen's 
courts of record, by bill, plaint, action of debt or infor- 
mation, in the which bill, plaint, ation or information, 
no wager of law, efloin or protection ſhall be admitted, 

$2.8, 'T he juſtices of peace in every county within 
this realm or J/ales, at the quarter-ſeſhons, ſhall have 
full power and authority, by virtue of this act, to in- 


quire, hear and determine all and every the defaults and | 


offences perpetrated, committed or done contrary to this 
at, within the county where any ſuch ſeſſions ſhall be 
kept, by inquiſition, preſentment, bill or information, 
before them exhibited, and by examination of two law- 
ful witneſſes, or by any of the ſame ways or means, by 
the diſcretion of the ſaid juſtices, and to make proceſs 


thereupon, as though they were indicted before them by 


inquiſition, or by verdict of twelve men or more: And 
upon the conviction of the offender, by information or 
ſuit of any other than the Queen, to make extracts of 
the moiety of the forfeitures to be levied to the Queen's 
uſe, as they uſe to do of other fines and amercements 
grown in the ſcſlions of peace, and to award execution 
of the other moiety for the complainant or informer 
againſt the offender, by fer: factas or capras, as the Queen's 
juſtices at H/etminſter may do, and uſe to do: And if 
any ſuch conviction or attainder ſhall hereafter hap- 
pen to be at the Queen's ſuit only, then the whole 
forfeitures to be extracted and levied to the Queen's uſe 
only. 

S242. 9. Provided always, That this a&, or any thing 
therein contained, ſhall not in any wiſe extend to the 
prejudice of the libeity of any city or town corporate ; 


[ 
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but that they and every of them ſhall and may lawfully 
aſſign and licenſe purveyors for the proviſion of the ſame 
city or town corporate, in ſuch manner ard form as 
ey might lawfully have done before the making of this 
act, 

S$e&2. 10. Provided further, That this a&t, nor any 
thing therein contained, ſhall be in any wiſe hurtful |or 
prejudicial unto any the inhabitants within the coun- 
ties of WYe/tmoreland, Cumberland, Lancaſter, Cheſter and 
York, or any of them, but that they may do as here- 
tofore they have lawfully uſed to do; any thing in this 
preſent act to the contrary notwithſtanding. | 

This act was made perpetual by ſtat. 13 El:z. cap. 12, 
and by /e&7. 21. of the laſt-mentioned act, it is provi- 
ded, 'T hat the ſaid at of 5 & 6 Ed. 6. z2gainſt regra- 
tors and ingroſlcrs ſhall not extend to any wines, oils, 
ſugars, ſpices, currans, or other foreign victuals impor- 
ted from beyond ſea, fiſh and ſalt only excepted. 

Stat. 21 Se, I. c. 22. ſc, 6. The ſaid acts of 3 & 4. 
Ed. 6. c. 21. and 5 & 6 Ed. 6, c. 14. or any of them, 
or any other act, ſtatute, law, ordinance, or other pro- 
viſion whatever heretofore, for or concerning the ale 
of butter or cheeſe in oped ſhop, fair or market, or the 
providing or buying of any butter or cheeſe, ſhall not in 
any wiſe extend to any perſon or perſons, being cheefe- 
mongers, or tallow-chandlers, free of the ſaid city, and 
having been brought up as apprentice by the ſpace of ſe- 
ven years, trading in butter and cheeſe, for ſuch butter 
and cheeſe, and either of them, as he and they ſhall ut- 
ter and fel] within London, and the libertics thereof, or 
within the borough of S:uthwark, or the city of 1/e/7- 
minfler, for the victualling of any of the ſhips of his 
Majeſty, his heirs, or ſucceſſors, or for the ſhips of any 
other of his Majeſty's ſubjects ; or to ſuch butter or cheeſe 
which he or they ſhall ſell by any quantitics at any time, 
and to one perſon, not exceeding tour wey of cheeſe, or 
four barrels of butter, without fraud or covin, fo as he 
or they ſell the ſame in open ſhop, fair or market; any 
thing in the ſaid acts and ſtatutes, or any of them, tv 
the contrary notwithſtanding. 

Seer. 7 Provided nevertheleſs, and Be it enaCted by 
the authority aforeſaid, That if the juſtices of the peace 
of any of the counties of this realm of England, or the 
dominion of J/al:s, at their quarter-ſeſſions of any of 
the ſaid counties, ſhall declare and publiſh in open ſel- 
ſions, that the traders aforeſaid in butter and cheeſe ſha!l 
forbear to buy any butter or cheeſe for any time within 
the ſaid county or counties, or within any parts or places 
of the ſame; that then, for and during the time of ſuch 
reſtraint, the ſaid traders in butter and cheeſe, that ſhall 
buy any ſuch butter or cheeſe, and ſel] the ſame again by 
retail, contrary to any of the acts atoceſaid, thail not be 
freed of or from any the penalties of the ſaid acts, but 
m_ be ſubject to the ſame, as if this act had never been 
made, | 

'This a& ta continue unto the end of the firſt ſeffion 
of the next parliament. 

'This a&t was to continue indefinitely by 3 Car. 1. co 
4. and 16 Car. I. c. 4. 

By ftat. 15 Car. 2. c. 7. ſet. 4. When the quar- 
ter of wheat (/[77nche/ter meaſure) doth not excecd forty- 
eight, rye thirty-two ſhillings, barley or malt twenty- 
eight, buck-wheat twenty-eight ſhillings, oats thirteen 
ſhillings and four-pence, and peaſe or beans thirty-two 
ſhillings, any perſon (not foreſtalling, nor felling the 
ſame again in three months) may buy ſuch corn, in open 
market, at or under ſuch price, and lay it up, and fell 
the ſame again, without incurring any penalty. 

By ftat. 31 Elz. cap. 5. (which ordains, that infor- 
mations for offences againft penal ſtatutes mult be Jaid 
in the proper county) it is provided, that, neverticle!s, 
an information on the faid ſtatute of £4. 6. agaiaft fore- 
ſtalling, ingroſfling or regrating, where the pcnalty ſhall 
appear to be twenty pounds, or above, may be laid out 
of the proper county, and in any other county, at the 
pleaſure of the informer. | 

Stat. 31 Geo. 2. c. 40. ſet. 11, Whereas ſaleſmen, 
brokers, or factors employed by feeders of cattle, ot 
farmers, to ſel] their live cattle within the city of £on- 
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#1, or within the limits of the weekly bills of morta- 
lity, may be guilty of many abules greatly to the preju- 
dice of their employers, by indirealy ſelling ſuch cattle, 
and by that means, ſtocking lands, which they may 
hire, for that purpoſe, near the market within the ſaid 
city of London, or weekly bills of mortality, where ſuch 
cattle may be brought to be ſold again, whenever they 
ſhall find a proper time, or opportunity of ſelling the 
ſame to advantage; Be it therefore enacted, by the au- 
thority aforeſaid, That from and after the twenty-ninth 
day of September 1758, no ſaleſman, or other broker or 
factor, who ſhall be employed to buy or ſell any fort of 
cattle for others, by commiſſion, or for reward to be 
paid or taken, ſhall by himſelf, or any ſervant or agent, 
direAly or indirectly, on or lor his own account, buy 
any live ox, bull, cow, ſteer, bullock, heifer, calf, 
ſheep, lamb, or ſwine, in London, or within the ſaid Ii- 
mits of the ſaid weekly bills of mortality, or at any 
place whilſt any ſuch cattle ſhall be on the road, or be 
driving, bringing, or coming up, to be ſold, or offered 
to or for ſale, in Londen, or at any other place within 
the bills of mortality (other than ſuch cattle which any 
ſuch ſaleſman, broker, or factor, ſhall actually purchaſe 
for the neceſfary uſe or proviſion of his family, and ſhall 
actually uſe accordingly): And no ſuch ſaleſman, bro- 
ker, or factor, after the ſaid twenty-ninth day of Sep- 
tember, ſhall ſell or expoſe, or offer to or for ſale, on his 
own account, in London, or at any place within the ſaid 
limits of the ſaid weekly bills of mortality, either by 
himſelf, or his ſervant, or agent, any live ox, bull, cow, 
ſteer, bullock, heifer, calf, ſheep, lamb, or ſwine; up- 
on pain thatevery perſon who ſhall ſo offend in the pre- 
miles, ſhall, every time he ſhall be convicted of any 
ſuch offence in manner herein after-mentioned, forfeit and 
pay for every ſuch offence double the value of any live 
cattle which he ſhall ſo buy or ſell, on his own account, 
contrary to the tenor of this act. 

$24, 15. For the more {pecdy recovery of all and 
every the money which ſhall be forfeited by breach or non- 
performance of any part of this act, and for the diſpoſing 
thereof ; Be it further enaCted, by the authority afore- 
ſaid, That on complaint being made, on oath, to an 
Juſtice or juſlices of the peace, of any offence commit 
tcd againſt this at, within his or their reſpective jurif- 
dictions, ſuch juſtice or juſtices is and are hereby requ1 
red and authoriſed to iflue his or their ſummons, to con- 
vene the perſon or perſons charged with being an offen- 
der or offenders againſt this act; and alſo any witneis or 
witneſſes for any of the partics, at a certain time and 
place in ſuch ſummons to be ſpecified ; and if any one fo 
ſummoned ſhall not appear on ſuch ſummons, or offer 
ſome reaſonable excuſe for the default, then any ſuch 
juſtice or juſtices ſhall iflue his or their warrant or war- 


fault within the juriſdiction of any ſuch juſtice or juſ- 
tices: And, upon the party or parties complained againſt 
appearing, or being brought before any ſuch juſtice or 
Juſtices, on his or their warrant or warrants; or in caſe 
the party or parties complained againſt ſhall not appear on 
fuch ſummons being ſerved on him, or left for him or 
them at his or their uſual place of abode, and proof 
ſhall be made thereof, by oath, before any ſuch juſtice 
or juſti ces ; then every ſuch juſtice or juſtices is and are 
hereby authoriſed and required to proceed to make in- 
quiry touching the matter complained of, and to examine 
into the ſame by the oath or oaths of a credible perſon or 
perſons as ſhall be requiſite, and to hear and determine 
the matter of every ſuch complaint; and, on confeſſion 
of the party, or proof of one credible witneſs, upon 
oath, to convict or acquit the party or parties againſt 
whom complaint ſhall be made; and if the money for- 
feited ſhall not be paid down on every ſuch conviction, 
every ſuch juſtice or juſtices ſhall iſſue his or their war- 
rant or warrants under his hand and ſeal, or their hands 
and ſeals, for levying thereof within his or their juriſ- 
diction, by diſtreſs on the goods and chattels of every 
ſuch offender or offenders, and to cauſe ſale to be 
made of ſuch goods and chattels; in caſe the money 


forfeited, together with the charges of ſuch diſtreſs 
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and ſale, ſhall not be paid within five days aftet the 
making any ſuch diſtreſs and ſale; rendering the over- 
plus, 1t any, to the owner thereof, upon demand, after 
deducting the reaſohable charges of every ſuch diſtreſs 
and fale: And if any ſuch offender ſhall not have any 
goods or chattels within the juriſdiftion of ſuch juſtice 
or juſtices, whereon the money forfeited can be levied, any 
Juſtice or juſtices within whoſe juriſdiftion any ſuch offen- 
der or oftenders ſhall be, ſhall and may iſſue a warrant or 
warrants, under his hand and ſeal, or their hands and ſeals, 
on the application, or on the behalf, of any informer or 
informers, to apprehend every ſuch offender and offen- 


ders, and to commit him or thern to ſome publick pri- 


ſon, or houſe of correCtion, of the county, diviſion, 
city, town, or place, in which any ſuch offence ſhall 
have been committed ;- there to remain for any time not 
exceeding one calendar month, nor leſs than ten days 
from the time of every ſuch commitment; unleſs ſuch 
oftender or oftenders ſhall ſooner pay the money forfei- 
ted: And if any whneh who ſhall appear, or be brought 
by any warrant, before ſuch juſtice or juſtices, ſhall re- 
tuſe to be examined, any ſuch perſon refuſing to be exa- 
mined, may be committed, by any ſuch juſtice or juſ- 
tices, to ſome priſon of the county, city, or place, 
where ſuch witneſs ſhall ſo make default, for any time 
not exceeding ten days from the time of every ſuch com- 
mitment, as any juſtice or juſtices ſhall think fit; 
See. 16. Provided always, and Be it further enacted, 
That if any perſon or perſons convicted of any offence 
puniſhable by this act, ſhall think him, her, or themſelves 
aggrieved by the judgment or determination of any juſ- 
tice or juſtices as aforeſaid, ſuch perſon or perſons may 
appeal againſt the ſame to the juſtices at the general or 
general quarter-ſeſhons of the peace of the county, city, 
or place, in which any ſuch conviction ſhall have been 
made, which ſhall be held next after ſuch conviction 
unleſs ſuch next general or general quarter-ſeflions of the 
peace for any ſuch county, city, or place, ſhall be held 
within fix days next after ſuch conviction: And if any 
ſuch general or general quarter-ſeflions of the peace, 
ſhall happen to be held within the ſaid ſpace of fix days 
next aſter ſuch conviction, then it ſhall be lawful for 
any ſuch perſon or perſons to appeal againſt ſuch judg- 
ment or determination to the juſtices at the ſecond gene= 
ral or general quarter-ſefſions of the peace which ſhall be 
held for any ſuch county, city, or place, next after an 
{uch conviction: But the party or parties who ſhall think 
fit ſo to appeal ſhall, before any ſuch appeal ſhall be re= 
ceived, enter into a recognizance with two ſufficient 
'ur-ties, before ſuch juſtice or juſtices as aforeſaid, in- 
double the ſum which ſuch perſon or perſons ſhall have 
been adjudged to pay or forfeit, to proſecute every ſuch 
appeal with effect, and to be forth-coming to abide by, 
and obey the judgment and determination of the juſtices 
at any ſuch general or general quarter-ſefſions of the peace 
on every ſuch appeal; and ſhall alſo give three days no- 
tice in writing, of every ſuch appeal, to, or leave the 
ſame at the uſual place of abode of the perſon or perſons 
who ſhall proſecute to conviction the party or parties ſo 
appealing: And the juſtices of the peace at ſuch general 
or general quarter-ſefſions, are hereby authoriſed and re- 
quired, on every ſuch appeal being made, finally to hear 
and determine the matter of every ſuch appeal; and to 
make fac order, and award ſuch coſts therein, as they 
in their diſcretion ſhall deem meet: And the determina- 
tion of ſuch court of general or general quarter-ſefſions 
on every ſuch appeal, ſhall be final and concluſive to all 
parties thereto appealing; and no certtorart ſhall be al- 
lowed to remove any ſuch 4 way. or determination. 

Se#. 17. And be it further enacted by the authority 
aforeſaid, That one moiety of all money forfeited by 
this act ſhall, when recovered, go and be paid to the 
perſon or perſons who ſhall proſecute to conviCttion an 
offender or offenders againſt this act; and that the other 
moiety thereof ſhall go and be paid to or for the uſe of 
the poor of the pariſh or place where the offence ſhall 
have been committed. 

Se. 18. Provided always, and it is hereby further en- 
ated, That any inhabitant of the pariſh or place in which 
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" victual within the ſtatute, becauſe they are better than 
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any offence ſhall be committed againſt this aCt, ſhall, not- 
withſtanding ſuch inhabitancy, be a good and competent 
witneſs. £ 

$24. 19. And be it further enaQted by the authority 
aforeſaid, that if any plaint, ation or ſuit ſhall be 
commenced or proſecuted againſt any perſon or perſons, 
for what he or they ſhall do or have done in purſuance 
or in execution of this a&, the ſame ſhall be commenced 
within ſix months after the offence committed z and ſhall 
be laid in the county or city where the offence ſhall have 
been committed; and ſuch perſon or perſons ſo ſued, in 
any court whatſoever, ſhall and may plead the general 
iſſue, Not guilty, and may give this act and the ſpecial 
matter in evidence, at any trial to be had thereupon: 
And if a verdict ſhall be found for the defendant or defen- 
dants, or if the plaintiff ſhall be nonſuit, or diſcontinue 
his ation, after the defendant ſhall have appeared; or if 
judgment ſhall be given, upon a demurrer, againſt the 
plaintiff or plaintiffs, the defendant or defendants in every 
ſuch action ſhall recover treble coſts, and have the like 
remedy for the ſame as any defendant or defendants hath 
or have in other caſes for recovery of his or their coſts, 


3. Caſes adjudged upon theſe flatutes. 


Apples. Information in the Exchequer upon the ſtatute 
of 5 & 6 E4. 6. for the ingroſling of apples, being dead 
victual, the defendant being a coftermonger : and it was 
thereupon demurred, that it was out of the ſtatute, and is 
not ſuch victual as the law intends: And it was adjudged 
accordingly, and error thereof brought in the Exchequer- 
Chamber; and, upon conference, the two chief juſtices 
reſolved, that it was not within the ſtatute: And Coke 
ſaid, there was not any thing prohibited within the ſta- 
tute, but it had a proviſo, how, in ſome kind, it might 
be bought ; but there was not any ſuch proviſo for apples; 
therefore it never was intended to be reſtrained; and for 


that cauſe the judgment was afhrmed. Cyo. Fac. 214. 
Mich. 6 Fam. 1. 


Upon an indictment preferred 22 Car. at the aflize at |. 


Kent, againſt one ingrofling apples, pears and cherries, 
framed upon the ſtatute made againſt ingroſlers of vic- 
tuals, the defendant pleaded and was found guilty ; for- 
merly judgment was arreſted, and the counſel heard. 
Edward Johnſon of the Inner Temple pray'd for judgment 


ad been objected formerly; and that upon theſe reaſons : 
I, Becauſe that apples, pears and cherries are victuals 
within the ſtatute; and that becauſe the ſtatute is not 
to be abridged ; and the ſtatute of 2 Ed. 6. made con- 
cerning forfeitures, expounded this ſtatute, that apples, 
pears, &c. are victuals, for the fruiterers are called ſellers 
of victuals; and for Bozs his caſe that is objeQed that 
apples are not victuals, it is not to be meant of all ſorts 
of victual in a general acceptation, and without doubt 
ingrofling of them is ingroſling at the Common law. 
Salt is no victual per ſe, nor is uſed as vitual in any 
country ; yet it is there ſaid to be victual. But apples 
are victual per ſe; no coſtermongers are called vic- 
tuallers by their charters. Roll, Chief Juſtice, ſaid, that 
4 Fac. apples were adjudged no vials; and after, 
upon a writ of error, this judgment was affirmed in the 
Exchequer-Chamber, and therefore that judgment is not 
to be lightly paſſed over; and if they ſhould be adjudged 
victuals, the trade of the coſtermongers would bedeftroyed ; 
and for ſalt, it is no victual, but a preſervation of victual ; 
and hops were adjudged to be no vitual, 20 Fac. upon a 
reference made to the judges. Neither are apples to be 
accounted victual within the ſtatute. Ferman, Juſtice, 
differed, and Nzcholas, Juſtice, held, That apples are 


fiſh. Aſt, Juſtice, held, That apples are viftual, but 
not within the ſtatute ; for a ſtatute cannot alter by reaſon 


of time, but the Common law may: It was adjourned. 
Styl. 190. Hil. 1649. 


Barley and beans, In an information, becauſe the de- 
fendant, between the 2oth of Fune 12 Fac. and the 


4th of 7uly next after, at //2/min/ter, in the county of 


F 0-8 
Middleſex, did buy, ingroſs and obtain in his hand, 


by buying and contracting of divers perſons unknown, 
three hundred quarters of barley, of the value of each 
quarter twenty ſhillings; a hundred quarters of beans, 
of the value of twenty ſhillings cvery quarter, ad reven. 
dendum contra formam flatuti, &c. whereupon an action 
accrued to the King and the informer, to have of the de. 
fendant four hundred pounds; vz. the value of the bar. 
ley and beans, whereof the informer prayed a moiety, &c; 
The defendant, as to the ingroſlment between the 224 of 
May 13, Fac. and the 4th of Fuly next after, pleaded 
Not guilty. And as to the ingrofſment between the ſaid 
20th day of Fuly 12 Fac. and the ſaid 22d of May next 
after, the defendant ſaith, that before the exhibiting of the 
ſaid information, ſc. the 22d of May 13 Fac. one 
Robert Beadow did exhibit an information in the Exche. 
quer for the King and himſelf againſt the defendant, who 
between the firſt of Zune laſt, and the day of the ſaid in- 
formation, did ingroſs five hundred quarters of wheat, of 
price every quarter thirty ſhillings; five hundred quarters 
of barley, of price every quarter twenty ſhilings; five 
hundred quarters of oats, of price every quarter twenty 
ſhillings; and five hundred quarters of beans and peaſe, 
of price every quarter twenty ſhillings, ad revendendum 
contra formam ſtatuti, 5c. And did aver, that Stephen 
Bointon named in the firſt information, and Stephen 
Bointon named in the laſt information, are one perſon, 


of barley, and a hundrcd quarters of beans, ſpecified in 
the laſt information, are parcel of the aforeſaid barley and 
beans in the firſt information ; unde petit judicium of the 
laſt information, the ſaid firſt information depending de- 
terminable, Upon which plea Mr. Attorney demurred 
in law. And I conceive that judgment ought to be given 
for the King and the infermer for two reaſons. The 
offence in the firſt information is alledged to be between 
the firſt of June 12 Fac. and the 22d of May 13 Fac. 
So that, for any thing appears to the contrary, this may 
be done between the firſt of Zune 12 Fac. and the 2oth 
of 7uly next, which is not part of the time contained in 
the laſt information ; and then, that is no anſwer to the 
ingrofling between the 2oth of Zuly 12 Fac. and the 
22d of May next, unleſs he had averred in fact that it 
was within the time contained in the laſt information. 
The 22d of May 13 Fac. is not anſwered to at all; 
and it may be that the ingroſlment was on that day ; for 
the plea of Not guilty goes only between the 22d of ay 
13 Fac. and the 4th of 7zly next; and the laki infor- 
mation is between the firit of Zune 12 Fac. and the 22d 
of May; ſo that the 22d of ay is utterly excluded ; and 
that is part of the time contained in the laſt information, 
The firſt information is for ingroſling'of beans and peaſe, 
being a mixt grain; and the laſt information is for beans 
on'y and beans by themſelves cannot be parcel of beans 
and peaſe, being a mixt grain. And after judgment was 
given for the King and the informer, and that principally 
tor the ſecond exception. Bridg. Rep. 48, 49. Hill. 13 


Fac. I. 


Butter and cheeſe. Information in the Exchequer for 
ingroſling butter and cheeſe. Upon Not guilty pleaded, 
it was found againſt the defendant; and a writ of error 
being brought in theExchequer-Chamber,the exceptions, 
amongſt other things, were, for that the forfeiture was 
pray'd Legalis Monetz Angl. (with a blank) ad vairrem 
predift, Butyr, & Caf. but held well enough, without 
mentioning any particular ſum, that being to be ſettled 
by the jury. Anether exception was, that it was not 
alledged in the information, that the defendant had it not 
by demiſe, grant, &c. but this was alſo held good, it 
being a matter for the defendant himſelf to give in evi- 
dence; for that the plaintiff demanded his own moiety, 
and took no notice of the moiety belonging to the King 
but this was diſallowed ; for all the precedents agree there- 
with ; and accordingly the judgment was affirmed. Fon» 


(WFill.) 156. 20 Fac. 1. in B. R. 


Corn. An information was, upon the ſtatute of 5 & 


his 


and not divers; and that the faid three hundred quarters 


6 Ed. 6. for buying of ſeed-corn, having ſufficient of 
his own, and not bringing ſo much unto the market of 
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fumiliter, &c. 


his oh corn; atid a genera] iſſie was fouhd pon it. 


And it was delivered for the law to the jury by the 
juſtices, that a contra in market for corn not in the 


market, or which was not there that days is not within | 


the branch of the ſtatute. But if corn or grain be in the 
market, although that the contraCt be made in a houſe 


\ out of the market, and delivered to the vendee out of the 


market, yet it is within the ſtatute. And in the argu- 


ment of that caſe, Anderſon ſaid, that the market ſhall be 


ſaid, the place in the town where it hath uſed to be kept, 
and not every place of the town: and a fale in a market 
overt in London ought to be in a ſhop which is open to 
the ſtreet, and not in chambers or inward rooms, other- 
wiſe the property, is not altered. And fo it is of all ſta- 
tutes, in open markets: And the recorder of London ſaid, 
that ſuch was the cuſtom in Londin, Godb, Rep. 131. 
Hil. 29 Eliz. Ys 

It was held clearly by Popham and Fenner, that a 
buying of corn, to convert it into meal, and then ſell it, 
is not ingrofling within the ſtatute of 5 & 6 Ed. 6. cap. 
14. Moe. 595. Paſch. 35 Eliz. PE 

Fiſh. Fenn, a fiſhmonger of London, was indited at 
Newgate ſeſſions, for that he ingroſled divers kinds of fiſh 


viz, {melts, whitings, &c. ea intentione ad revendend. contra 


form. flatuti. Unto this he pleaded Not guilty, and the 
indictment was removed hither by certrorari. Henden 
ſerjeant moved in arreſt of judment, that by the ex- 
preſs words of the a of 5 Ed. 6. fiſhmongers, butchers, 
&c. are not ſaid to be ingroſſers, nor within the ſtatute 
for ingroſling, if they buy only things belonging to their 
trade ; for it is not the intent of the ſtatute . to reſtrain 
them, it being — and for the benefit of the ſubjects, 
that they ſhould buy ſuch things. But the court held, 
that, although they be not within the ſtatute for ingroſ- 
ſing, yet if they regrate and ſell at unreaſonable prices, 
they are expreſsly within it: And he is indicted, that he 
bought ea intentione ad revendendum contra formam flatutt , 
and is found guilty ; ſo it ſhall be intended that he in- 
groſſed and did not ſell at reaſonable prices; and if he 
ingrofled and ſold at reaſonable prices, it ought to have 
been ſhewn to the jury upon evidence, as all the court 
agreed ; there being a proviſo contained in the act, that 
one may take advantage by giving in evidence without 
formal pleading thereof. And foraſmuch as he is here 
found guilty, it ſhall be intended, that he ingrofled contra 
formam flatuti ; wherefore rule was given, that judgment 
ſhould be for the King againſt the defendant, unleſs other 
matter were ſhewn to the contrary, upon the Monday fol- 
lowing; at which day Grim/ton moved, that the trial 
was il], becauſe it was tried at the ſame ſeſhons that he 
was indicted, which ought not to have been; but to have 
a venire facias, returnable at the next ſeflions; and he 
relied upon 22 Ed. 4. Corone 44 : Sed nm allicatur ; for 
it is the uſual and common courſe to try at the ſame time 
the party is indited, eſpecially as this caſe is, being at 
the gaol-delivery, and the party in priſon. See 9 H. 8. 
Keihv. 159. That trial before juſtices of gaol-delivery 
may be the ſame day. Thirdly, He ſhewed that the 
entry is, that the defendant pleaded Not guilty ; et de 
hoc ponit, Ec. et Fohannes Michael qui pro rege ſequitur 
And it doth not appear by what authority 
he joined that iſſue ; for the King's attorney, or one that 
is in loco ſus, ought to have joined ; ſed non allocatur : 
for the faid John Michael is the clerk of the peace in 
London, and he is an officer known to the ſaid court 
Where the inditment was taken; and it needs not to. be 
mentioned in the record, and the court here knows it 
well enough; wherefore it was adjudged accordingly for 


| the King. Cro. Car. 314. Trin. 9 Car. 1. | 


Hay and flraw. Several were indicted, for that the 

ingrolled magnam quantitatem flraminis & feni, &c. with 
an intent to ſel] and make it dearer; it was objected, that 
the indictment was ill, becauſe it did not ſay, quilibet 


eorum ingrofled ; ſed non allocatur. Then it was objected, 


that it was ill; that the indictment did not mention how 
many loads of hay and ſtraw they ingroſſed; and for that 


cauſe the indictment was quaſhed, Cro, Car. 380, Mich, 
Io Car, r. ; | 


| Fr. 0:-K 
Oats. In debt upon the Ratute of 5 & 6 Ed. 6. cap: 
I4. concerning ingroflers, &c. tor ingrofling 2000 quar- 
ters of oats ; after ni debet pleaded, it appeared in evi- 
dence upon trial, that they were foreign oats, and ex- 
empted by the 13 Eliz. c. 23« as foreign victuals; to 
which the court agreed, and alfo that the defendant was 
a licenſed badger, and by that too exempted from the 
penalty of the ſtatute, And it was held by Hall, chief 
baron, that any thing in the ſame ſtatute upon which the 
ſuit is commenced, may be given in evidence; but if it 
be in another ſtatute, it muſt be pleaded ;z but that ſince 
the ſtatute 21 Fac. 1. upon the general iſſue, any thin 
may be given in evidence in excule of the party; ov, 
thereupon the plaintiff was nonſuited. Hard. Rep. 231. 
Trin. 14 Car. 2: | 
Salmon. One was indiQted and convitted by the name 
of Davies, fiſhmonger, for ingroſling and buying ſeveral 
ſalmons, guas tenurt & wendidit ; it was objeCted, that 
every fiſhmonger, by the ſtatute, might buy and ſell at 
pleaſure ; but the contrary was adjudged if at unreaſonable - 
prices ; and the books ſay, that ingroſling fiſh going to 
market is puniſhable. And per Coke, If a man buys 
malt and ſells it again at unreaſonable prices, this is 
within the ſtatute. 1 Roll. Rep. 11. Paſch. 12 Fac. 1. 
Salt. It was reſolved, Mich. 44 & 45 Eliz. by the 
juſtices and barons of the Exchequer, upon conference 
betwixt them, that ſalt is a victual, and the buying and 
ſelling thereof was within the ſtatute 5 & 6 E4. 6. for it 
was not only of neceſſity of itſelf for the food and health 
of man, but it ſeaſoneth and maketh wholeſome beef, 
pork, butter, cheeſe, and other viands. 3 I»/2. 196. 
Information for ingrofling one hundred buſhels of ſalt, 
to ſell again, contrary to the form of the ſtatute of quints 
Edward: Sexti, cap. decimo quarto. Upon the declaration 
it was demurred ; and argued by Noy and Maſon, that this 
information is not maintainable : Firſt, Becauſe ingroſ- 
ſing is no offence in itſelf, nor foreſtalling and regrating 
were not in themſelves offences puniſhable before the ſta- 
tute; nor 1s ingrofling in itſelf unlawful, but by conſe- 
quence, or by reaſon of the things bought and made 
dearer, which ought to be ſhewn in the inditment or 
information. Secondly, Becauſe it is not any victual 
within the words or intent of the ſtatute; for it is not 
victual, but only condimentum, and for preſervation of 
victual: And he cited a record, Paſch. 18 Eliz. adjudg- 
ed, that buying of barley, and converting it into malt, 
and ſelling it, was no offence puniſhable in a mayor who 
ſold it, nor made him to be a vitualler (the mayor be- 
ing prohibited to ſell victuals): and Viceſimo Facobi ad-' 
judged likewiſe, that hops were not vituals within the 
ſtatute: And Paſch. 15 Fac. rot. 36. adjudged, that 
buying of apples to ſell again was not within the ſtatute 
of 5 £4. 6. and where it is mentioned, 13 Eliz. cap. 
25. that the ſtatute of 5 Ed. 6. doth not extend to 
buying of oils, wine, and other merchandize, except fiſh 
and falt; it is to be intended that was not in the point 
of ingrofling ; but for foreſtalling and regrating, which 
is prohibited. And it would be a great inconvenience, 
if ſalt ſhould be within the law to be victuals, to be pro- 
hibited to be ingrofſed; for then it ſhould extend to 
thoſe that carry ſalt in wains to be fold, and would en- 
force every one to buy ſalt by the buſhel or peck, at 
ſhips or ſalt-pits, which the law never intended; but the 
law intends thoſe things which are ſold in great quantities, 
uſually, at every market in every county ; as corn, Ccat- 
tle, butter, cheeſe, &c. But if any ingroſs all the ſalt, 
with an intent to fell it at his own price, and at unrea- 
ſonable prices, he may be thereof indicted, as for an of- 
Fence at the Common law; and if it be found, he is 
fineable, as appears by a record, Paſch. 43 Ed. 3. ret. 19. 
ſhewn in court ; whereupon it was adjourned. Crs. Car 
231. Mich. 7 Car. 1. | | 
I/heat. "The plaintiff, at the ſeſſions of peace held at 
Norwich, 16 Fac. did inform, for the King and himſelf, 
that the defendant, being a grocer, the firſt of September 
then laſt paſt, at Norwich, did ingroſs and get into his 
hands, by buying, contract or promiſe, of divers perſons 
unknown, 400 quarters of wheat, each quarter at the 
ME nol | price 
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price of forty ſhillings, to the intent to fell the ſame 
again, contrary to the form of the ſtatute ; whereof he 
prayed, that the defendant might forfeit the value of the 
corn, and that he might have the value, &c. The de- 
fendant pleaded Not guilty. The jury find, that by 5 
Ed. 6. it was enacted, That every perſon, who, after 
the firſt day of May thence next enſuing, ſhall get into 
their hands, by buying, contract or promiſe, OJ. other- 
wiſe than by deviſe, grant or leaſe of land or tithe, any 
corn growing in fields, or any other grain, butter, &c, 
or dead victuals, to the intent to fell them again, ſhall 
be taken to be an ingrofler ; aid, for the firlt offence, 
ſhall be impriſoned two months without bail, and ſhall 
forfeit the things ingroſſed. And as to the three hundred 
and eighty quarters of the ſaid wheat, they found the de- 
fendant Not guilty; and as to the twenty quarters re- 
fidue, they found that the defendant, the friſt of Sep- 
tember 10 Fac. and continuing afterwards till the 10th 
of Augu/t next following, at the ſaid city, did uſe the 
art and trade of ftarch-making ; and that he, on the 21ft 
of September 15 Fac. did get into his hands, by buying, 
and not by deviſe, grant, or leaſe, twenty quarters of 
wheat, reſidue of the ſaid four hundred, to the intent to 
convert the ſame into ſtarch; and on the 20th of O#tober 
in the ſame year did convert the ſame into ſtarch ; and 
the 26th of Oober did ſell the ſame to ſeveral perſons ; 
and that every one of the ſaid quarters, at the 21ſt of 
September, was of price thirty-ſix ſhillings. But whether 
the defendant were guilty of the ingrofling aforeſaid, accor- 
ding to the form of the ſtatute, the jury knew not, and 
therefore deſired the opinion of. the court ; but if other- 
wiſe, &c. and this record was removed into the King's 
Bench by certiorari. And judgment was given againſt 
the King and the informer. Bridg. 5. Trin. 18 Jac. 1. 

Iheat-meal. In an information upon the ſtatute 5 Ed. 
6. c. 14. for buying of wheat-meal, and converting it 
into ſtarch; it was reſolved by three of the juſtices, (Coke 
being againſt it) that this is not within the ſtatute ; but 
they agreed, that if one bought corn and thereof made 
meal or oatmeal, and fold it, that this is within the ſta- 
tute; for that is uſual, and is no alteration, and therefore 
remains the ſame corn ; but ſtarch is altered by a trade or 
ſcience, which is a myſtery, and ſo it is not the ſame 
thing that was fold. Owen 134. Trin. 9 Fac. 2 Brownl. 
108. 8. P. See theſe two caſes at large in The Laws 
againſt Foreſtalling, &c. pa. 26 to 45. 


4+ Pladings. 


Upon the ſtatute of 5 Ed. 6. of ingroſlers, if the in- 
formation be, that the defendant hath bought corn, &c. 


it is not ſufficient; for the words of the ſtatute are, get 


into his hands. 2 Leon. 39. 
Indi&tment for foreſtalling, by buying fiſh at Billng/- 
gate; and held by Holt at nfs prius, that the party was 
Not guilty ; for Br/lingſgate was a market time out of 
mind; and fo the party was acquitted; and by him, 
were it otherwiſe, all the hſhmongers were liable to pro- 
ſecution. Note; This was at the inſtance of-that com- 
pany againſt a poor woman that cried fiſh. 1 Show. 
Rep. 292. Holt's Rep. 325.8. C. Mich. 3W.& 1M. 
An information was brought by the Attorney General 
againſt the defendant, founded on the ſtatute of Edw. 6, 
for that he had ſold cattle alive.in Norfo/+ within the 
ſpace of five weeks after he had bought them ; by which 
he had forfeited double the value of the cattle. Upon 
Not guilty pleaded, there was a verdi& againſt the de- 
fendant; and now it was moved, in arreſt of judgment, 
that no ſuch information would le in this court, becauſe 
the ſtatute 21 as expreſsly enatts, That all informa- 
tions brought by the Attorney General upon any penal 
ſtatute in = of the courts at Y/tminſter, ſhall be void 
.and of no eftect. But, on the other ſide, it was endea- 
voured to diſtinguiſh this caſe from thoſe caſes upon ſta- 
'tutes, which give juſtices of peace in their ſeſſions the 
ordinary juriſdiction only ; becauſe this ſtatute of Ed. 6. 
gives the ſeſſions power to proceed upon it, as well in a 
ſummary way, by examining two witneſſes to the ſat 
(which is an extraordinary juriſdiction) as by trial by 
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a jury, And it was never intended by the ſtatute 
21 fac. to confines any proceedings to inferior courts, 
but in cales on!:y where the trial of the fact is direCted by 
the ſtatutes to be by jury in ſuch courts, becauſe of the 
great entrenchment upon the Common law, which al- 
lows no trial but that of tweive men on oath. But the 
court, upon reading buth the ſtatutes, was of opinion, 
that, ſince it was clear the defendant might have been 
proſecuted at the icffions, by way of indictment upon the 
ſtatute of £4. 6. therefore this caſe was plainly within 
the reſtraint of the ſtatute 21 Fac. and againſt the ex- 
preſs words thereo?, it being an information by the At- 
torney General. "That it hath been always ruled, this 
ſtatute 21 Fac. doth not give any new qurifdiftion to 
juſtices of peace, juſtices of oyer and terminer, &c, where 
they had none beiore; and thereſore it doth not extend 
to any penal laws, upon which the proſecutions can only 
be in the ſuperior courts at //7#n:m/ter. And upon this 
reaſon are the opinions founded in thoſe books, where it 
hath been held, that an aCtion of debt upon a penal law 
will {till lie in the ſuperior courts, becauſe no ſuch aftion 
can be commenced before the courts of ſeflions, or be- 
fore juſtices of 7/7 prizs, or oyer and tctminer, The 
information was quaiſhed, Carth. 465. 

Information in the Common Pleas upon the ſtatute 5 
Ed. 6. of ingrofling ; and the judgment was, that he be 
in mercy, when it ſhould be capratur ; becauſe an offence 
againſt the ſtatute, Adjourned. 2 Rel. Rep. 400. Paſch, 
21 Face. 1. 

In an information exhibited upon the ſtatute of 5 E4, 
6. cap. 14. for ingroſſing of corn, divers ſtacks of corn, 
and it is by this word cammulzs, the certainty cf this 
ought to appear, for the quantity thereof, what this ca 
mulus is; for by this non conflat curi@, upon this informa- 
tion, for what he ſhould be found guilty by the 7 &. 4. 
fel. 30. In an aſliſe of rent, the quantity of land ought 
to be ſhewed, out of which the rent is iffuing. Coke, 
Chief Juſtice: I never did ſee an information in this 
Kind, but for ſo many loads of corn, or quarters of corn, 
but never with this word cummuus, being altogether un- 
certain; for the ſame might be an heap thrcfhed, or in 
ſhocks, but moſt properly when threſhed ; here it is 
altogether uncertain ; quadam portio terre, not good 
for uncertainty, 11 H. 4. and fo in an eedtione firme 
for a ridge of land, not good, being uncertain; for 
that in ſome countries a ridge of Il:nd is more, and 
in ſome countries leſs; alſo a detinue lieth not de uno 
cumulo, 'no indictment can be de uns cunulo 7iriticl, pre- 
tii, this is not good for uncertainty. Dodwrige, Jultice: 
There canyot be a good bar to this information ; this in- 
formation here is framed upon a penal law, and thereſcre 
the certain quantity of corn ingrofſed ought to appear 
to the court: And it was never heard to have an action 
brought for an heap of ſalt. ZHughton, Juſtice : An 
ejectione firme brought de imo clauſo, vacat, Green acte, 
is not good. Coke: We have adjudged this to be bad 
for uncertainty ; precipe quod reddat” viginti libratas terre, 
in ancient time this was good ; but now exp/rſa /* ia 
opinto, for the ſame ought to contain certainty, or not 
good, becauſe of the habere facras poſſeſſionem ; and there- 
fore certainty ought to appear, or not good; the whole 
court clear of an opinion, thar the information here was 
not good for the uncertainty in it. 2 Brlt. 317. 12 
Tam. 1. in B, R, | 

Information againſt a foreſtaller, who plcaded guilty, 
and prayed the court to mitigate the forfeiture. Coke, 00 
hearing the ſtatute 5 E. 6. cap. 14. read, ſeemed to think 
they might mitigate the forfeiture, becauſe it was only ofthe 
value. 1 Rol. Rep. 194. One was indicted on the tat. - 
5 Ed. 6. as a foreſtaller; and the indictment was, that be 
met with F. $. at D. near Bri/tol, and bought fo much 
lead of him, which was to have been fold at Briftol mar- 
ket. It was objccted, that the indictment was ill, be- 
cauſe it did not fet ſorth that F. $. was coming towards the 
market with the lead ; ſor the ſtatute is, that a foreſtaller 
is he, who buys any thing of one coming to market with 
it; and the averment ought to be, that it was coming 
to the market at that time. 1 Ru, Rep. 421+ Mich. 
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Information for ingrofling cattle; the defendant jufti- 
fied as to a certain number under two ſeveral licences, 
without ſhewing how many by one, and how many 7 
another ; and on demurrer it was adjudged for the plaimcs s 
Mo. 879. Hil. 14 fac. 1. 

It was ſaid by Hubbard, chief juſtice, and J/7nch, but 
IVarburton contra, that if a man hath a licence of fore- 
ſtalling upon the 5 £4. 6. c. 14. he need only recite the 
ſtatute 5 Ed. 6. in his pleadings, without pleading 13 
Eliz, for the licence is grounded only upon 5 £4. 6. and 
the 13 Eliz. only qualifies the perſon. Noy 27. Hil. 
15 Fac. I, 

Information on 5 Ed. 6. for ingrofling corn ; the de- 
fendant juſtified as to part, by licence from three juſtices of 
the peace, but did not aver his ſelling it again in one 
month after. It was held not good without ſuch aver- 
ment, it being parcel of the ſtatute, and not in nature of 
a condition ſubſequent, which is to be alleged by him that 
will take advantage thereof. 2 Roll. Rep. 33. 16 Fac. 1. 
in B. R. 

The defendant as ſpinſter, alias the wife of /illiam 
Fenner, was indicted on 5 Ed. 6. cap. 14. for ingroſling ; 
in arreſt of judgment, Symſon excepted, that ſhe being a 
feme covert, her huſband ought to be joined, becauſe a 
feme covert cannot ingroſs. Jones, for the plaintiff, that 
as Hob. 93. Moor and Huſey, the huſband ſhall not be 
joined where fine and impriſonment is to be ; ſed per 
curiam, Hob. 179. Lovenden's caſe, as on ſtatute of re- 
cuſancy, or of keeping alehouſes, the huſband muſt pay 
the fine; for it cannot be levied upon her, albeit ſhe 
alone keeps the alehouſe or commits the fault. Ez ad- 
jornatur. Afterward in Eaſter term, Fones moved to 
have his judgment againſt 5 Ed. 6. of F. ſpinſter, alas 
4:7, the wife of ſuch a man, that this is no ſufficient alle- 
gation, ſhe is a wife, and ſo this doth not appear on record, 
2. She is not chargeable without the huſband, as #5. 
93. Moor and Huſey: And Dr. Huſſey's caſe, the ſtatute 
on which his indictment is grounded for ingrofling, gives 

a penalty, and no corporal puniſhment, and the 


onl 
huſband cannot be joined to the wife in an indictment, as 


in an aCtion or information for her offence. Twiſden 
doubted this alias dif. void, albeit in criminal caſes the 
alias be good; and the clerks agreed, that in indictments 
the huſband is never named, but only in informations. 
3- Twiſdin doubted the wife cannot be ſaid to ſell or in- 
\ groſs; butper cur. The wife may as well ingroſs and ſell, 
as convert or eject, which muſt be actually proved againſt 
the wife; and the court agreed the addition is never put 
in the alias dif. but all conceived, that after verdict ſhe 
may be intended a ſingle woman, the alzas gift. being 
uſual, and doth not neceſlarily imply ſhe was a wife, but 
ſo called; and judgment pro rege niſi. Afterward, in 
the ſame term, Symſon, for the defendant, that ſhe being 
a feme covert, no judgment can be againſt her for in- 
grofiing and ſelling one hundred of mackre] upon the 

atute, all ſhe hath being her huſband's; and ſhe doth 
here ſufficiently appear to be a feme covert by the alias 
dif. which is as applicable to her as ſuch, as otherwiſe, 
therefore ſhall be intended ſuch ; ſed non allocatur ; for 
the alias dif. is nothing, and the verdict hath found her 
guilty, which they could not do were ſhe a feme covert ; 
and this may be afligned for error in fact, that ſhe was 
covert; and judgment pro rege; and after ſhe was fined 
hifteen ſhillings, the value, &c. 2 Keb. Rep. 468, 469, 
479, 503. Hil. 20 & 21 Car. 2. in B, R. 

Inditment for ingrofling upon 5 Eg. 6. exception was 
taken, that the inditment was laid in Londen, and the 
fale in Surrey. Ruled, that this is well enough on a 
ſpecial verdidt. Comb. 3. Mich. 1 Fac. 2. in B. R. 

An information on the 5 & 6 E4. 6. cap. 14. for 
buying and ſclling live cattle, not having kept them the 
tme the ſtatute appoints, was exhibited in this court. 
The buying and ſelling was alleged to be in Norfolk; and 
it was infiſted, that the information ought to have been 
drought in Norfolk where the fa&t was done, and not in 
Middleſex; and that the ſtatute of the 21 Jac. 1. was 
made tor the eaſe of the ſubjet. On.the other ſide it 
was objected, that the King's Bench is not reſtrained, 


and that the Attorney General may exhibit informations 
Vor. II. 


=_ os 


in this court for the King notwithſtanding the ſtatute 3 
and he cited Latch 192. 1 Sid. 360. 2 Keb. 340. 
2, Vent. 8. Tones 193. 3 Keb. 247. 2 Cro. 178. 3 
Inf. 176, 191. 1 Cre. 112. And now Holt Chief Ju- 
ſtice ſaid, ten judges had agreed in the following reſo- 
lution : Firſt, That the 21 oa I. cap. 4. does not ex- 
tend to any offence created fince that ſtatute, ſo that pro- 
ſecutions on ſubſequent penal ſtatutes are not reſtrained 
thereby ; but that ſtatute is as to them, as it were, re- 
pealed pro tanto. Secondly, 'T hat all informations and 
popular ations on penal ſtatutes made before that act, 
muſt by force of 21 Fac. 1. cap. 4. be laid, brought 
and proſecuted in the proper county where the fat was 
done. 1 Salk. 372. 

Fofter was indicted for that he had ingroſſed magnos et 
exceſſwvos numeros volucrum ferarum, Anglice wild fowl, mor- 
tuarum, with a deſign to make them dearer, &c. and Mr. 
Rob. Eyre moved to quaſh it for the uncertainty, becauſe 
they do not ſhew how much, &c. and he cited Crs. Car. 
380, Magnam quantitatem flraminis et feeni, held ill. 
[See 2 Bulſtr. 317. 1 Roll, Rep. 134. and the caſe of 
The King and Roberts, Show. 389.] Since the revolution 
where a ferryman was indicted for extortion, in taking 
four-pence a ſcore for ſheep carried over, where he ſhould 
have taken but two-pence a ſcore, &:. "The defendant 
upon not pleading guilty was convicted; but judgment 
was arreſted, becauſe the indi&tment did not ſhew for 
how many ſcore he had taken four-pence: and the indi&- 
ment againſt Fo/ter was quaſhed. LZd. Raym. 475. Trin. 
11/1. 3. | 

Foteſtarius, The forefer, or keeper of a foreſt, aſ- 
ſigned by the King as head fore/er, or warden of a whole 
foreſt, or elſe deputed by knights and barons who held 
lands and woods within the bounds of a foreft, as under- 
foreſters. Rex precipit quod amnes ill qui boſcos habent 
intra metas foreſte Demini Regis, quod ponant idoneos fo- 
reſtarios in boſcis ſuis—item frecpit quod ſui foreſtarii curam 
capiant ſuper foreſtarios militum & altorum, Parochial* 
Antiq. p. 174. 

Fo2eſter, (Foreftarins,) Is a ſworn officer of the fe- 
reſt, appointed by the King's letters patent to walk the 
foreſts both early and late, watching both the vert and 
the veniſon, attaching and preſenting all treſpaſſes againſt 
them within their own bailiwick or walk, whoſe oath 
may be read in Cromp. fol. 201. And though theſe letters 
patent be ordinarily granted but guamadru f; bene geſſerint ; 
yet ſome have it to them and their heirs, and thereby are 
called foreflers in fee. 1d. fol. 157,159. By the ſame 
Crompton in Latin, f. 175. Foreſtarium feudi. Cowell, 
edit. 1727. | 

Fo Tang and Foyfeng, (from the Sax. fore, ante, and 
fangen, prendere,) Eft captio obſontorum, que in foris aut 
nundints ab aliquo fit, priuſquam miniſter Regis ea ceperit 
que Regi fuerint neceſſaria. Antecaptio vel preventio, = 
Et ſunt quieti de wardwite, & de utlewe & forfenge & 
withfange, &c. Charta H. 1. Hoſp. SanQti Barth. Lond. 
an. 1135. Fleta, lib. 1. c. 47. Forfeng quietantiam 
friorts priſe deſignat. So that furfang is what we call 
pre-emption, and is the taking of proviſions from any 
one in fairs or markets before the King's purveyors are 
ſerved with neceſlaries for his Majeſty. es 

Fo:ceited eſtates. Commiſſioners appointed for the 
ſale of forfeited eſtates, 4 Geo. 1. cap. 8. 5 Geo. 1. c. 
22, 23. 6 Geo. I. c. 24. Ro 

Eſtate of Fehn Aiflabie, Eſq; how forfeited and applied, 
7 Geo. 1. fl. 1. c. 28. | | 

Forfeited eſtates unſold reveſted in his Majeſty, 9 Geo. 1. 
c. 19. ſet. 15, 18. | 

Farther direCtions for the ſale of forfeited eſtates, 13 
Geo. 1. cap. 28, 1 Geo. 2. c. 21. 2 Geo. 2.c. 33. 

A fraudulent ſale of Lord Derwentwater”s eſtate ſet afide, 
5 Geo. 2. C. 23. | 

Rents of the Derwentwater eſtate applied to the ſup- 
port of Greenwich hoſpital, 8 Geo. 2.c. 29, 11 Geo. 2. 


Ce JO. | 
Loed WWidarington's eſtate to be conveyed in truſt for 
the creditors of the York- Buildings company, 18 Geo. 2. 
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For veſting forfeited eſtates in the crown, 20 Geo. 2. 

£41. | 

Eſcheats on hornings and ;" OIE in Scotland, 

taken away, 20 Geo. 2. c. 50. ſet. 11. 

Certain forfeited eſtates in Scotland veſted in the Crown 
unalienably, 25 Geo. 2. c. 41. | 

Forfeiture, (Forisfafura, from the Fr. forfait, trel- 
paſs, tranſgreflion, crime,) Signifieth rather the effect of 
tranſereſling a penal law, than the tranſgreſſion itſelf ; as 

forfeiture of eſcheats. 25 Ed. 3. cap. 2. Stat. de Prodt- 
tronibus. Cowell. 

Forfeiture is a word often made uſe of in the law, and 
in Civil caſes is uſually applied to alienations and diſpoſt- 
tions made by thoſe who have but a particular eſtate or | 
intereſt in lands or tenements, to the prejudice of thoſe 
in remainder or reverſion: Alſo the omiſhon or neg- 
le of a duty, which the party binds himſelf to per- 
form, or to the performance of which he is injoined by 
the law, and is upon the breach or neglect thereof called 
a forfeiture, that is, the advantages accruing from the per- 
formance of the thing are by this omiſſion defeated and 
determined. 2 Bac. Abr. 575. In this ſenſe of the 
words, the principal matters relating to forfeitures are 
conſidered under other titles; and therefore in this place 
it is thought proper to conſider it chiefly as it relates to 
crimes and offences, for which the party is puniſhed in 
his eftate and poſterity. 


/ 
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1. For what crimes an offender ſhall forfeit his lands, 
and his goods and chattels, by the Common law. 


2. For what crimes by Nlatute. 


3. To what time the forfeiture fall have relation ; and 
what is to be done with the offender”s goods before conviction. 


4. How far the offender's blood is corrupted; and m 
what caſes the wife ſhall loſe her dower. 


1. For what crimes an offender ſhall forfeit his lands, 
and his goods and chattels, by the Common law. 


By the Common law, all lands of inheritance where- 
of the offender is ſeiſed in his own right, and alſo all 
rights of entry to 7ands in the hands of a wrong-doer, 
are forfeited to the King on an attainder of high treaſon, 
although the lands are holden of another; for there 1s 
an exception in the oath of fealty, which ſaves the te- 
nant's allegiance to the King; ſo that if he forfeits his 
allegiance, even the lands held of another lord are forfei- 
ted to the King, for the lord himſelf cannot give out 
lands but upon that condition. Co. Lit. 8. 3 Ift. 19. 

Alſo upon an attainder of petit treaſon or felony, all 

lands of inheritance whereof the offender is ſeifed in his 
own right, as alſo all rights of entry to lands in the 
hands of a wrong-doer, are forfeited to the lord of whom 
they are immediately holden; for this by the feudal 
law was deemed a breach of the tenant's oath of fealty 
in the higheſt manner ; his body with which he had en- 
gaged to ſerve the lord being forfeited to the King, and 
thereby his blood corrupted, ſo that no perſon could re- 
preſent him ; and conſequently dying without heir, the 
lord is in by eſcheat. 3 Int. 19. 
But the lord can't enter into the lands holden of him 
upon an eſcheat for petit treaſon or felony, without a ſpe- 
cial grant, till it appear by due proceſs, that the King 
hath had his prerogative of the year, day and waſte. 
Stamford P. C. 191. 2 Hawk. P. C. 448. 

And as to this, ſince the ſtatute of Prerogativa Regis 
(17 Ed. 2.) it ſeemso have been generally holden, that 
the King has a right hot only to waſte the lands of in- 
heritance, which a perſon attainted of felony held imme- 
diately of any other lord, but alſo to hold them over for 
a year and day; and by ſome he had always this right, 
but according to others he had anciently a right only to 
the waſte, and the year and day was given him in lieu of 


it. 2 nfl. 36, 37- 4 Co. 124. & vide 2 Hawk. P.C. | 
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the King without any office, becauſe they can't deſcend, 


the blood being corrupted, and the freehold ſhall be in 
— Co, Lit. 2. 4 Co. 58. 1 Leon. 21. 

t is ſaid, that the inheritance of things not lying in 
tenure, as of rent-charge, rent-ſeck, commons, &c, are 
forfeited to the King by an attainder of high treaſon ; 
and that the profits of them are alſo forfeited to him by 
an attainder of felony during the life of the offender, and 
that the inheritance ſhall be extinguiſhed by his death ; 


for it can't eſcheat, becauſe itlies not in tenure; neither 


can it deſcend, becauſe the blood is corrupted. 3 1nft. 
19, 21. 2 Hawk. P.C. 449. | 

It ſeems agreed, that no right of ation to lands of in- 
heritance could ever be forfeited ; neither could a right 
of entry into lands where there was a tenant by title, 
nor an uſe, (except where land had been fraudulently 
conveyed with an intent to avoid a forfeiture;) nor a 
condition forfeited before 33/H. 8. neither could land in 
(tail be forfeited after the making of ///im. 2. any longer 
than for the life of the tenant in tail, till 26 H. 8. 
3 Co. 2, 3. 7 Co. 17. 3 Inft. 19. 2 Rol. Abr. 34. 
Stamf, P. C. 187. Plow. 554+ Dyer 289. þl. 55, 
Co. Lit. 130, 372, 391. | 
The profits of lands, whereof one attainted bf felony 
is ſeiſed of an eſtate of inheritance in his wife's fight, 
or of an eſtate for life only in his own right, are for- 
feited to the King, and nothing ſhall go to the lord. 
Injt. 19. Fitz. Aſſiſe 166. Forfeiture 23. 4 Af. þl. 4. 
All cuſtomary eſtates of inheritance are forfeited by 
an attainder of treaſon or felony, unleſs there be ſome 
| particular cuſtom to the contrary, as in Gavelkind, be- 
cauſe the perſon is civiliter mortuus by the attainder, and 
therefore is diſabled to have or hold any eſtate, or to have 
any property in any thing ; and therefore if a perſon be 
ſeiſed in fee of a copyhold, and be attainted of treaſon or 
telony, the copyhold is in the lord without any preſent- 
ment of the homage, becauſe it is againſt the nature of a 
court baron to inquire of criminal matters or offences 
againſt the King; and ſuch homage is at the will 
of. the lord, but often influenced by him; but if a 
| copyholder be convicted of felony, and preſented by 
the homage, by a ſpecial cuſtom, the eſtate may be 
forfeited to the lord; but this is only by the ſpecial 
cuſtom, ſince the copyholder is not diſabled by the 
conviction to hold the eſtate, as he is if he were at- 
tainted; and therefore ſince it is by the cuſtom only 
that ſuch forfeiture accrues, it muſt be in the manner 
which the cuſtom has ſettled it, which is by the preſent- 
ment of the homage; but if a copyhold is granted for 
life, and by another copy the reverſion is granted to an- 
other, habend. after the death of the firſt copyholder, or 
ſurrender, forfeiture, or other determination of the firſt 
eſtate; the firſt copyholder commits murder, and is 
thereof attainted, the King pardons the murder and the 
attainder, and all forfeitures thereby; in this caſe, he in 
the reverſion is intitled to the eſtate; for the King can't 
have it for the baſeneſs of the tenure, ſince he can't be 
tenant at will to any perſon; and the lord cah't have it, 
becauſe he can't be tenant to himſelf ; therefote the par- 
ticular eſtate of tenant for life being extinguiſhed, the 
reverſion immediately commences. x Bul/?. 13. 2 
Brownl. 217, &c. 1 Leon. 1. Godbolt 267. 2 Jon. 
151, 189. 1 Lev. 163. 2 Keble 451. 2 Ven. 38. 5 
Co. 117. Co. Cop. ſeft. 58. Pollex. 615 to 621. 

As to forfeiture of goods and chattels, all things what- 
ſoever which come under the notion of a perſonal eſtate, 
and which a man is intitled to in his own right, whether 
they be in action or poſſeſſion, are forfeitable in the fol- 


he has been at in holding courts, and bringing the offen- 
ders to juſtice. | Staundf. Prerog. 45, 46. 12 Co. 12. 
A}l perſonal things ſettled by way of truſt on the of- 
fender are as much forfeited, as if he had the legal inte- 
reſt, or were in poſſeſſion of them; as if a bond be 
taken in another's name, or a leaſe made to another in 
truſt for a perſon who is afterwards convicted of treaſon 
or felony ; theſe are as much liable to be forfeited, as a 


dics ſeiſed of an eſtate in fee, they are aRually veſted in 


 Asto lands whereof a perſon attainted of hish treaſon | bond made to him in his own name, or alcaſe in poſleſ- 


ſion, Cro. Tac. 212. Heb. 214. 
fac. 3 4 is 


lowing inſtances to the King, for the trouble and charge 
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' Alſo the truſt of a term granted by a man for the uſe 
of himſelf, his wife and children, &c, is liable in like 
manner to be forfeited, if fraudulently made with an in- 
tent to avoid a ſubſequent forfeiture, but it ſhall be for- 
feited ſo far only, as it is reſerved to the benefit of the 
party himſelf, it made bona fide, whether before or after 
marriage, for good conſideration without fraud, which is 
to be left to a jury on the whole circumſtances of the 
caſe, and ſhall never be preſumed by the court where it 
is not expreſly found. 2 Keb. 564, 608, 644, 763, 
172. 1 Lev. 279. Lane 54,113. 1 Mod. 16. Hard. 
466, 1 And. 294. Raym. 120. 2 Rol. Abr. 34. 1 
Rol. Abr. 343. Aarch 4.5, 88. 1 Sid. 260, 403. 1 
Keb. 909. 

But the power of revocation of the truſt of a ſcttle- 
ment reſerved to the grantor is not liable to be forfeited, 
if it depend upon ſomething perſonal to be done by the 
grantor himſelf, as the making the deed of revocation 
under his hand and ſeal. 2 Keb. 564. 1 Lev. 279. 1 
Ad. 16, 38. | 

A man forfeits all ſuch perſonal eſtate in the following 
inſtances | 

1. Upon a conviction of treaſon or felony, as is 
clearly agreed by all the books. 5 C9. 109. And there- 
fore a perſon convicted of manſlaughter, and making 
purgation, as was the antient praftice, or burnt in the 
hand according to the preſent, forfeits his goods and chat- 
tels, but not his lands, for the King hath loſt a ſubject ; 
and therefore the party is puniſhable, though in a more 
gentle manner than whok there is a ſedate and deliberate 
revenge. 5 Co. 110. But a perſon convicted of hereſy 
forfeited neither lands nor goods, becauſe the proceedings 
againſt him were only pro ſalute anime. Dott. & Stud, 
lib. 2. cap. 29. Hale's P. C.5. 

2. Upon the coroner's inqueſt taken on a view of a 
dead body, and finding him guilty either as principal or 
as acceſſory before the faCt, and that he fled for the ſame, 
whereby he forfeits his goods abſolutely, and the iſſues of 
his lands, till he be acquitted or pardoned. Staundf. P. 
C. 183. Hales P. C. 271. Keihw. 68. b. Dyer 239. 
pl. 36. 5 Co. 110. Wh n 

3- Upon a jury's finding that the defendant fled at the 
ſame time that they acquit him of an inditment of ca-' 
pital felony, or, as ſome ſay, of larceny, before juſtices 
of oyer, &c. but ſuch a finding cauſes no forfeiture of the 
iſſues of the land, becauſe by the acquittal the land is 
diſcharged; neither will it have any effe& as to the goods, 
if the inditment were inſufficient, or if the flight be 
difproved on a traverſe, which, as all agree, may be 
taken to any ſuch finding, except that by a coroner's in- 
queſt, and ſome ſay, even to that as well in reſpect to 
the flight, as of the particulars of the goods. Keilw. 68. 
5 Co. 110, Hale's P.C. 271. Staundf. 185. | 

4. The goods of perſons outlawed are forfeited to 
the King, for the retiring from the inquiries of juſtice is 
held ſo criminal in the eye of the law, that it is puniſhed 
with loſs of goods ſo long as the outlawry ſtands in force. 
So if a perſon make default till the award of an exigent, 
elther upon an appeal or indiftment of a capital felony, 
he forfeits his goods, unleſs he was pardoned before the 
exigent was awarded ; and it is holden, that the law is the 
ſame as to ſuch a default upon an inditment of petit lar- 
ceny, and that wherever goods are fo forfeited, they are 
faved by an acquittal at the trial ; but by a reverſal of the 
award of the exigent they are ſaved, whether ſuch rever- 
ſal be for an error either in fat or in law, as for the im- 
prifonment of the defendant at the time the exigent 
was awarded, or for a defe& in the inditment, appeal or 
proceſs. 5 Co. 110, 111. Fitz. Coron. 181. Forfeiture 
28, Staundf. P. C. 183, 184. - Staundf. Prerog. 47. 
Bro, Ceron. 8, Finch 352. 1 Rol. Abr. 793. 41 Af. 
Þl.13. 22 Aff. pl. 11. Cro. Eliz. 4. 72. Hales's P. 


C. 271, 43 Ed. 3. 17. Co. Lit. 259. Cro. Fac. 464. 
5. If a man be felo de ſe, or if a felon be killed in 
the robber 


e robbery, or by reſiſting in order to eſcape, he for- 
feits his goods and chattels; for when a man thus for- 
ſakes life, all his goods and chattels are dereli; and 
therefore the King ſhall have them as the maintainer of 


FOR 
public juſtice, $5 Cs. 109. Fitz. Coro. 289, 312- 
Staundf. P. C. 184. 3 Inft. 56, 227. Plow. 260. 

6. If a felon waives, that is, leaves any goods in his 
flight from thoſe who either purſue him, or are apprehen- 
ded by him ſo to do, he forfeits them, whether they be 
his own goods, or goods ſtolen by him; and at Common 
law, if the owner id not purſue and appeal the felon, 
he loſt the goods for ever ; but by the 21 H. 8. cap. 11. 
for encouraging the proſecution of felons, it is provided, 
that if the party comes in as evidence on the indictment, 
and attaint the felon, he ſhall have a writ of reſtitution. 
5 Co. 109. 3 Inft, 134. Cre. Eliz. 694. vid. 2 Hawk. 
P. C. 170. 

And here we may obſerve a difference between goods 
waived, ſtrays, and the like, and goods forfeited for fe- 
lony or flight; for, as it has been obſerved, goods for- 
feited for felony are not in the King without an office 
found of ſuch felony or flight, becauſe the property can't 
alter without matter of record; but goods waived are 
in the King without office, becauſe there the property ig 
in nobody, and therefore by publick agreement is put out 
of the finder, in whom it was by the ſtate of nature, 
and is veſted in the King as a recompence for his trouble 
and charge: in the execution of juſtice. 5 Co. 109. 
Foxley's caſe. ; 


2. Por what crimes by flatute. 


By the 26 H. 8. cap. 13. it is enated, © That every 
offender and offenders being hereafter lawfully convicted 
of any manner of high treaſon by preſentment, confef- 
ſion, verdict or proceſs of outlawry, according to the 
due courſe and cuſtom of the Common laws of this 
realm, ſhall loſe and forfeit to the King, his heirs and 
ſucceſſors, all ſuch lands, tenements and hereditaments, 
which any ſuch offender or offenders ſhall have of any 
eſtate of inheritance .in uſe or poſſeſſion, by any right, 
title or means, within the realm of England, or elſewhere 
within any of the King's dominions, at the time of any 
ſuch treaſon committed, or at any time after, ſaving to 
every perſon and perſons, their heirs and ſucceſſors, other 
than the offenders in any treaſons, their heirs and ſucceſ- 
ſors, and ſuch perſon and perſons as claim to any of 
their uſes, all ſuch rights, titles, intereſts, poſſeſſions, 
leaſes, rents, offices, and other profits, which they ſhall 
have at the day of committing ſuch treaſons, or at an 
time before, in as large and ample manner, as if this 
act had never been had nor made. . 

And by the 33 HH. 8. cap. 20. it is enaQted, © That 
if any perſon or perſons ſhall be attainted of high trea- 


ſon, by the courſe of the Common law, or ſtatutes of 


this realm, in every ſuch caſe every ſuch attainder, by 
the Common law ſhall be of as good ſtrength, value, 
force and effeR, as if it had been done by authority of 
parliament; and that the King, his heirs and ſucceſſors 
ſhall have as much benefit and advantage by ſuch attainder, 
as well of uſes, rights, entries, conditions, as poſſeſſions, 
reverſions, remainders, and all other things, as if it had 
been done and declared by authority of. parliament; and 
ſhall be deemed and adjudged in actual ſeiſin and poſ- 
ſeſſion of the lands, tenements, hereditaments, uſes, 
goods, chattels, and all other things of the offenders ſo 
attainted, which his highneſs ought lawfully to have, and 
which they being ſo attainted, ought or might lawfully 
loſe or forfeit, if the attainder had been done by autho- 
rity of parliament, without any office or inquiſition to 
be found of the ſame; any law, ſtatute, or uſe of the 
realm to the contrary thereof in any wiſe notwithſtan- 
ding. _ os : 
Saving to all and every perſon and perſons, and body 
politick, and their heirs, affigns and ſucceſſors, and 
every of them, (other than ſuch perſon and perſons, 
which hereafter ſhall be attainted of high treaſon, and 
their heirs and affigns and every of them, and all and 
every other perſon and perſons claiming by them or an 
of them, or to their uſe, or to the uſes of any of them, 
after the ſaid treaſon committed, all ſuch right, title, uſe, 
poſſeſſion, entry, reverſions, remainders, intereſts, con- 
| ditions, 


ws © We 
ditions, fees, offices, rents, annuities, commons, leaſes, 
and all other commodities, profits and hereditaments 
whatſoever they or any of them ſhould, might or ought 
to have had, if this aCt had never been made. 

In the conſtruction of theſe ſtatutes the following opi- 
nions have been holden. 1. That neither of theſe ſta- 
tutes are repealed by the 1 Mar. ef. 1. cap. 1. which 
enacts, ** That no pains of death, penalty or forfeiture 
ſhall enſue to an offender, for the doing any treaſon, 
petit treaſon, or miſpriſion of treaſon, other than ſuch 
as be wichin the ſtatute of 25 Ed. 3. ordained and pro- 
vided;” for the words, other than ſuch, &c. have been 
conſtrued not to extend to the pains, &c. mentioned in 
the beginning of the ſentence, but to the offences men- 
tioned in the end. Staundf. P. C. 187. 3 [nt 19. 
Dyer 28. 2 Hawk. P. C. 152. 

2. That eſtates in tail are forfeited by force of theſe 
words in 26 H. 8. of any eſtate of inheritance, which 
muſt be void, if they do not include eſtates in tail ; alſo 
lands given to a man and his wife, and the heirs of their 
two bodies, are as much forfeited by his attainder as lands 
given to him and the heirs of his body. Staundf. P. C. 
187. Co. Lit. 372, 391. Dyer 322. þl. 27. 

3- That neither a right to a writ of error to reverſe any 
erroneous common recovery, nor a mere right of action 
to lands in the hands of a ſtranger as of a diſcontinuee, or 
of the heir of the difleiſor, are forfeited by either of theſe 
ſtatutes z but rights of entry are as much forfeited as Jands 
in poſſeſſion; yet the King ſhall not be adjudged in poſ- 
ſeſſion, by virtue of ſuch a right, without an office, and a 
ſeire facias or ſeiſure on* ſuch office ; for the words, the 
King hall be deemed in poſſeſſion without office, &c. ſhall 
have this conſtruction, that he ſhall be in poſſeſſion 
without office, in the ſame manner as he ſhould have 
been on an office found at Common law; but at Com- 
mon law, if a diſſeiſee had been attainted of high treaſon, 
the King ſhould not have been in poſſeſſion without office, 
and a ſcire facias or a ſeiſure thereon. J Co. 2, 3. 
1 Leon. 270, 271. Moor 125. Fob. 340. Cre. Eliz. 
389. Cro. Car. 428. 7 Co. 13. Litt. Rep. 100. S. P. 
agreed. Hob. 340.' 4 Co. 58. a. 3 Co. 10. 3 Co, 11.4. 
4 Co. 58.a. 1 Leon. 21. 9 Co. 95.4. 

4. If tenant in tail of the gift of the crown makes a 
feoffment in fee, and then is attainted of high treaſon, the 
right of the intail is forfeited, for it could not be diſcon- 
tinued, becauſe the reverſion continued always in the 
Crown: and tho? it be put in abeyance by the feoffment, 
as to any benefit which the feoffor could claim from it ; 
ha ſince it is not turned to a right of action, but would 

ave ſtill continued in him for the benefit of the heir, if 
there had been no attainder, it ſhall likewiſe continue in 
him for the benefit of the Crown. Cre. Car. 427. and 
ſe@ Phw. 552. 

5. Thatif one attainted of high treaſon 1s ſeiſed of a 
defeaſible eſtate-tail, and hath alſo a right to an ancient 
intail which is diſcontinued, he forfeits both, for the firſt 
is within the expreſs words of 26 H. 8. and the other 
within thoſe of 33 H. 8. and it doth not follow, that 
becauſe naked rights to lands in the hands of a diſconti- 
nuee, or of the heir of a difſeiſor, are not within the 
meaning of the ſtatute, therefore a right in the party him- 
ſelf is not; for the forfeiture of ſuch naked rights might 
not only be of dangerous conſequence in unſettling poſ- 
ſeſſions, but might alſo be prejudicial to ſtrangers, whom 
the ſtatute, by an expreſs ſaving, plainly intends to fa- 
vour ; but a forfeiture of the offender's right to his own 
lands can prejudice none but himſelf and his heirs. 
Hob. 334. Palm. 351. 2 Roll. Rep. 305. 

6. In the conſtruction of the ſtatute of 33 H. 8. it is 
agreed, that a power of revoking the uſes of a ſettlement 


may be forfeited by force thereof, if the execution of it. 


require nothing but what may be as well performed by 
any other perſon, as by the party himſelf by whom it was 
reſerved; as the tender of a ring, &c. neither doth the 
mention of ſuch conſiderations and inducements for the 
reſerving ſuch a power in the preamble of it, as are inſe- 
parable from the perſon, alter the caſe, if nothing of this 


I 
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(kind be inſerted in the proviſo itſelf, by which it is re- 
ſerved ; but if ſuch proviſo require any thing of this kind, 
it prevents the forfeiture; as if.it be worded thus ; that 
if the party ſhould be minded to alter and revoke the 
uſes, and fanify his mind in writing under his hand and 
ſeal, or if it only require, that the revocation be under 
his hand and ſeal, without ſaying any thing about chan. 
ging his mind; or as ſome ſay, if it only require the 
tender of a ring by the party, iþ/o adiunc declarante his in- 
tent, Wc. 7 Co. 12, 13. Poph. 18. 1 And. 293, 
Moor 303. 4 Leon. 135. Palm. 433. 1 Roll. Rep, 
142. . 2 Keb. 566, 763, 773. 1 Lev. 279. Lane 44. 

That neither an annuity granted pro con/ilio impendendp, 
nor an office granted for life, and requiring ſkill and con- 
hdence, are torfeitable by theſe ſtatutes ; but ſuch office 
in fee may be forfeited without the aid of them, becauſe 
the grantor in giving an eſtate deſcendable to all the heirs 
of the grantee, however unqualified, appears not to have 
been induced to make his grant from the conſideration of 
the peculiar merit of the perſons who are to execute the 
office. Plow. 381. Plow. 379. 

By an a& of parliament made 13 Car. 2. it was en- 
acted, That all the manors, meſſuages, lands, tenements, - 
poſſeſſions and reverſions, remainders, rights, intereſts, 
hereditaments, leaſes, chattels real, and other things of 
what nature ſoever, that Sir John Danvers, or any ther 
to his uſe, or in truſt for him, had the 25th of March 
1646. or at any time after, ſhould be forfeited to the 
King; and it was adjudged, that by force of theſe words, 
all intereſts / what nature ſoever, an eſtate-tail was for- 
feited, 2 Leon. 169. 2 Jon. 57. 2 Mod. 130. 3 
Keb. 459, 651, 712. 1 Vent. 299... Pollexf. 181. B. C. 

But it is holden, that the ſtatutes of premunire, which 
give a general forfeiture of all the lands and tenements of 
the offender, extend not to land in tail. Co. Lit. 130. 

Itis agreed, that a ſaving againſt a corruption of blood 
in a ſtatute concerning felony ſaves the land to the heir, 
becauſe the eſcheat to the Jord for felony is only pro de- 
f. ftu tenentis, occaſioned by the corruption of blood ; 
alſo the ſaving the land to the heir, ſaves the corruption 
of blood and loſs of dower. Hale's P. C.8. 3 Inft. 47. 
 Buta faving againſt the corruption of blood in a ſtatute 
concerning high treaſon, does not fave the land to the 
heir, becauſe the land goes to the King by way of im- 
mediate forfeiture, and not by way of eſcheat. 1 Salk, 
85. 


3. To what time the forfe iture ſhall have'relation ; and 
what is to be done with the offender”'s goods before convittion. 


The forfeiture upon an attainder of treaſon or felony 
ſhall have relation to the time of the offence, for the 
avoiding all ſubſequent alienations of the lands; but to 
the time of the conviction, or fugam fecit found, &c. 
only as to chattels, unleſs the party were killed in flying 
from, or reſiſting thoſe who had arreſted him ; in which 
caſe it is ſaid, that the forfeiture ſhall relate to the time 
of the offence. Plow. 488. b. Co, Lit, 2. b. 8 Co. 170. 
But if the time proved varies from that laid in the indict- 
ment, and the jury find the defendant guilty generally, 
the forfeiture ſhall relate to the. time laid, till the verdict 
be falſified by the party intereſted, as it may be in this 
reſpe&, tho? not as to the point of the offgnce. Hale's 
P. C. 264, 270. 3 Inft. 230. But if the jury find the 
defendant guilty on the day on which the fact is proved, 
whether before or after the day laid in the indictment ; in 
ſuch caſe the forfeiture ſhall relate to the day fo ſpecially 
found. Kelyn. 16. Hales P, C. 264. 2 Inf. 318. 
3 Inſt. 230. | 

No attainder whatſoever ſhall have any relation as to 
the mean profits of the lands of the perſon attainted, 
but only from the time of the attainder. 8 Co. 170- 
Plaw. 488. 

The forfeiture of a perſon becoming felo de ſe has re- 
lation to the time the mortal wound was given, fo that 
all intermediate alienations are avoided, Plow. 260. 5 


Co, 110, Halt's P, C. 29. 


It 
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It bach alwyyy been held, that one indiQted of appealed 


n or felony may, bona fide, fell any of his chat- 
Ay __ rkodl, for the Pa wed of himſelf and 
family, until they be aQually forfeited. 8 Co. 171. 

But where a perſon being in Newgate for robbery and 

burglary, before conviction, made a bill of fale of all his 
oods to his ſon; and on trover brought by the fon 
<zainſ the ſheriff of London, it was held by Hz/t, that 
the bill was fraudulent, and that though a ſale, bona fide, 
for a valuable conſideration had been good, becauſe the 
party had a property in the goods till conviction, and 
ought to be reaſonably ſuſtained out of them, yet that 
ſuch a conveyance as this cannot be intended to any 
other purpoſe than to prevent a forfeiture, and defraud 
the King; and this he ſaid was a fraud at Common law. 
Skin. 357+ | £:h A Bs 

It ſeems. the better opinion, at this day, that before in- 
ditment the goods of the offender cannot be ſearched 
\ and inventoried, and that after inditment they cannot 
be ſeized and taken away till the felon is convicted, for 
till the conviction the property remains in the felon. 3 
Infl. 229. Bridg. 77. Hales P. C. 269, | 

And by the 25 Ed. 3. cap. 14. it is enacted, ©* That 
no ſheriff, under-ſheritf, nor eſcheator, bailiff of fran- 
chiſe, nor any other.perſon, take or ſeize the goods of 
any perſon arreſted or impriſoned for ſuſpicion of felony, 
before the ſame perſon ſo arreſted and impriſoned be con- 
victed or attainted of ſuch felony according to the law ; 
or elſe the ſame goods otherwiſe lawfully forfeited ; up- 
on pain to forfeit the double value of the goods ſo taken 
to him that is ſo hurt in that behalf, by ation of debt, 
&:. For precedents of ſuch aCtions, ſee 1 Lutw. 132. 
Cro. Eliz. 749. 

This ſtatute is to be in affirmance of the C@9mmon 
Jaw, and hath been adjudged to extend as well to the 
ſeizure of money as ot any other chattel, 8 Cs. 171. 
Raym. 414. : 

It ſeems plain from this ſtatute, that goads may be 
ſeized as ſoon as they are forfeited ; and it ſeems the 
- whole townſhip is anſwerable. for them to the King, and 
may ſeize them where-ever they can be found, 
391. 1 Hawk. P. C. 455. n 

And at Common law it was no plea for ſuch 'town- 
ſhip, that the goods were delivered to the cuſtody of 
f S$. who imbezilled them, &c. but it is enacted by 31 

4. 3. cap. 3. that if any man or town be charged in 
the * Prot by eſtreats of the juſtices of the . chattels 
of fugitives and. felons, and will ry in diſcharge of 
him another which is chargeable, he ſhall be heard, and 
right done to the other. 2 Hawk. P. C. 456. 


4. How far the offender's blood is corrupted; and in 
what caſes the wife ſhall liſe ber dower. 


It is clearly agreed, that by an attainder of treaſon or 
felony, the blood of the offender is ſo far ſtained and cor- 
rupted, that the party loſes all the nobility or gentility 
he might have had before, and becomes ignoble. Co. 
Lit. 8, 41. 3 Inft. 211. Staundf. P.C. 195. 

Alſo it is-clearly agreed, that he can neither inherit as 
heir to any anceſtor, nor have an heir, and the policy of 
the law herein is to make men more mindful of their al- 
legiance, and to deter them from taking up arms againſt 
the crown; for as the natural love men have for their 
poſterity, often reftrains them from a&ions which would 
Prejudice them, either by intailing the infamy of ſuch 
aCtions on them, or making them ſharers in the puniſh- 
ment which the law has appointed for ſuch offences ; ſo 
Men are leſs careful of their perſons, when their miſcar- 
riages will neither involve their children in guilt or pu- 
niſhment of them. Co. Lit. 8. a. 391. b. 392. Staundf. 
P.C. 165, Bro. Nobility 21. Cro. 66. 

Therefore it is laid down as a ſure rule, that where- 
ever it is neceſſary for any one, who would make a title 
to another, to derive the deſcent through him, that the 
attainder is an effectual bar to ſuch title, unleſs the land 
were intailed, in which caſe he claims per formam dont, 


and paramount his title, Cro. Car. 543. Lit. Rep. 28. 
| Vou, II, 


. Lit. | 


at 0 


Noy 159: 1 Vent. 413, 417. 1 Lev. 60, 


| I Sid. 200 
Lit. ſeft; 746. 3 Co. 10.8 Co: 166, 4. ny Wi 
As if there be grandfather, father and ſon, and the 
father is attainted, the ſon cannot claim as heir to the 
grandfather of the lands in fee-ſimple, becauſe he muſt ©. 
neceſſity derive the deſcent through the father, which by 
reaſon of the attainder he cannot do, Co. Ltt. 392+ 
Dalif. 14. pl. 3- 1 Vent. 416. * 
So if there be two brothers, and one gf them having 
iſſue a ſon be attainted, and either the fon or uncle pur- 
chaſe land, and die without iſſue, the'other cannot be his 
heir, becauſe the blood of the father, through whom 
the deſcent muſt be conveyed, is corrupted. Dyer 247. 
þl. 40. Cro. Car, 543. 1 Vent. 413, 42% © 
But it is alſo a general rule, that the attainder of a 
perſon who need not be mentioned in the conveyance 
of the deſcent, docs no hurt, let the anceftor be never _ 
ſo remote; and that therefore where one may claim as 
immediate heir to another, without deriving the deſcent 
through any other, he ſhall not be barred by the attain- 
der of any other. Lit. Rep. 28. Noy 159, 166. 1 
Lev. 60. 1 Sid. 200. 1 Vent. 413. 
As if the ſon of one attainted purchaſe land, and have 
a ſon, and die, ſuch ſon ſhall inherit him, becauſe he 
derives his deſcent immediately from him. 1 Yent. 416. 
So if a man hath two ſons, and is attainted, and one 
of the ſons purchaſe lands, and die without iflue, the 
other ſhall be his heir, becauſe he may make his title 
without mentioning the father; and therefore there is 
no diſability in the one to be repreſented, or in the other 
to repreſent. Co. Lit, 8. a. 4 Leon. 5. Cro. Fac. 539. 
1 Rol. Abr. 625. pl. 5. Cre. Car. 543. Paln. 19. 13 
Lev. 59. 1 Vent. 125, 2 Rol.” Rep. 93. 2 $4 25, 
27. Moor 569. pl. 775. Nay 158. Lit. Rep. 28. © 
So where a perſon attainted hath ifſue by a woman 
ſeifed of lands of inheritance, ſuch'ifſue may inherit the 
mother, though he never had any inheritable blood from 
the father. Noy 159, 167. Staundf. P. C. 196. 2 
Sid. 248. Go os 529. Lit. Rep. 28. 1 Lev. 59. 
1 Sid. 201. 1 Vent. 422. Co. Lit. 84. b. 4 
If the father of a perſon attainted die ſeifed of an ef- 
tate of inheritance during his life, no younger brother 
can be heir, but the land ſhall rather eſcheat; the elder 
brother, tho? attainted, is ſtill a brother, and no other 
can be heir to the father while he is alive ; but if he die 
before the father, the younger brother ſhall be heir, be- 
cauſe there is no default in the father to be repreſented, 
nor in the younger ſon to repreſent the father after the 
death of his brother. Co. Lit. 8. a. 13. a. Ney 166, 
170. 1 Lev. 60- 1 Sid. 195. '1 Font. A13, 
But if the eideſt ſon left iſſue, and died, ſuch iſſue 
could not have inherited, but ſuch land muſt have'eſ- 
cheated, becauſe the eldeſt fon could not have repreſented 
the grandfather, but by the mediation of the father, and 
as ſtanding in his ſtead, and that in this caſe he could 
not do, becauſe the father can' have no repreſentatives, 
and the younger ſon could not inherit, becauſe the elder 
line is ftill continuing, which excludes the younger. 
Dyer 48. : | WO 
If a man be ſeiſed of lands in fee, and hath iſſue two 
daughters, and one of them is attainted 'of felony, and 
the father dies, both daughters being alive, one moiety 
ſhall deſcend to- the innocent daughter, and the other 
moiety ſhall eſcheat. | Co. Lit. 163. b. it & v8 
But if a man makes a leaſe for life, remainder :to 
the right heirs of 4. being dead, who hath iſſue two 
daughters, whereof one - is attainted of felony, it ſeems 
the remainder is -not good for a moiety, but void for 
the whole. Co. Lit. 163. 6. 5-9! R 
For in the firſt caſe the lord by eſcheat muſt,make a 
title to deveſt the eſtate which was once lawfully yeſted 
in the anceſtor; which he cannot do, becauſe there is no 
defeCt in this caſe, ſince the anceſtor may be legally re- 
preſented, and the innocent daughter may legally repre- 
ſent; and therefore there can be no title in, the lord. to 


evict that moiety, though. he has a title ta the moiety of 
the offending daughter, who = her crime can repreſent 


no man ; but in the ſecond caſe, the, {1 $0475 jo. make 
| | -- -- "tle 
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title to the remainder, which they cannot do, becauſe 
to make title to the remainder, they muſt bring them- 
ſelves within the words of the gift; and the innocent 
daughter cannot take upon her the character of an heir 
alone, ſince they both make but one heir to the anceſ- 
tor; and both cannot join, becauſe one is attainted, and 
incapable of that charater. Co. Lit. 163. 6. 

Although a perſon attainted be to many purpoſes look- 
ed upon as dead in law, yet he hath a capacity to pur- 
chaſe land, which the King ſhall haye upon office found, 


and not the lord of the fee, becauſe his perſon being for- 


feited to the King, he can't purchaſe but for the King. 
Co. Lit. 2. b. 

But if a man attainted be pardoned by a& of parlia- 
ment, he may purchaſe as before, for he is totally reſtored 
and inheritable to all perſons; but if he be pardoned by 
charter, he may thenceforth purchaſe lands, but can't 
inherit his former relations; for the King's charter can't 
alter the law, or take away the right of others, or reſtore 
the relation that was loſt. Co. Lit. 8. a. 391. b. 392. 6. 


-Staundf. P. C. 195. 3 Infl. 233. Daliſ. 14. pl. 3+ 


If a man be attainted, and after pardoned by charter, 
the children born before ſuch pardqn ſhall not inherit ; 
but if they fail, the children born after ſuch pardon may 


| Inherit him; for the pardon makes him capable of new 


relations as well as of new purchaſes, tho” all the old 
legal benefits and relations are loſt, Noy 170. Co. Lit. 
8.4. 3 Inſt. 233. 

Before the ſtatute of 1 ZE. 6. cap. 12. the wife not 
only loſt her dower at Common law, but alſo her dower 
ad oftium eccleſiee, or ex aſſenſu patris, or by ſpecial cuſtom 
(except that of gavelkind,) by the huſband's attainder of 
treaſon or capital felony, whether committed before or 
after the marriage. Co, Lit. 31. b. 37. a. 41. a FÞ.N. 
B. 159, Perk. ſet. 308. Bro. tit. Dower 82. Plow. 
261. | 

But the wife forfeited lands given jointly to her huſ- 


| band and her, whether by way of frank-marriage or 


otherwiſe, but only for the year and day and waſte. 
Ge. Lit. 37. 3 Inf, 216. 
It is enacted by 1 E. 6. cap. 12. par. 17. That albeit 


_ any perſon ſhall be attainted of any treaſon or felony 


whatſoever ; yet notwithſtanding every woman, that ſhall 
fortune to be the wife of the perſon ſo attainted, ſhall be 
endowable and enabled to demand, have, and enjoy her 
dower, in like manner and form as though her huſband had 
not been attainted, &c. 

But this is repealed as to treaſon by 5 & 6 E. 6. cap. 11. 
par. 9. by which it is enacted, <* That the wife, whoſe 
huſband ſhall be attainted of any treaſon whatſoever, ſhall 
in no wiſe be received to aſk, challenge, demand, or have 
dowry of any the lands, tenements ot hereditaments of 


| the perſon ſo attainted, during the faid attainder in 


force.” 


If the huſband ſeiſed of lands in fee makes a feoffment, 
and then commits treaſon, and is attainted of it, the wife 
ſhall not recover dower againſt the feoffee. Bend!. 56. 
Dyer 140. Co. Lit. 111. a. 

So if the huſband is attainted of treaſon, and after- 
wards pardoned, yet the wife ſhall not recover dower ; 
but of lands purchaſed by the huſband after the pardon, 
the wife ſhall be endowed. 3 Leon. 3. Perk. ſeft. 391. 


If a huſband having levied a fine with proclamation, 
is erroneouſly attainted of treaſon, and the five years paſs 


after his death, and then the outlawry is reverſed, the 


fine and nonclaim are no bar till five years are paſſed 
after the reverſal, becauſe the wife could not ſue for her 
dower while the attainder ſtood in force, neither could 
os any way reverſe it. 3 [n/t. 216. Moor 639. þl. 

19- 

' Aﬀter the making of the ſtatute of 1 ZE. 6. cap. 12. it 
ſeems to have been doubted, whether the wife ſhould not 
loſe her dower in caſe of any new felony made by a& of 
parliament; and therefore where ſeveral offences have 
been made felony ſince, care has been taken to provide 
for the wife's dower. 2 Bac. Abr. 584. See 12 Vin. 
Abr. tit. Forfeiture, | 


How * Bo a 
Folſeiture in civil caſes, A forſeiture of copyhol4 
by felling timber was relieved in equity-z but Lord Keeper 
declared, that in caſe of a wilful forfeiture he would not 
relieve, Hill. 19 Cars 2. Chan. Caſes 96, | 

In caſes of forfeiture of a leaſe for non-payment of 
ground-rent, and a recovery in ejectment, Chancery will 
not relieve on tender of arrears and coſts, where the for. 
feiting perſon was offered the ſame terms by the ground 
landlord before the bill brought, and refuſed them ; per 
Feffries C. Dern. 449. Paſch: 1687. 

In caſe of a forfeiture equity can relieve, where the 
can give ſatisfaction. 1 Salk. 156. Grimflon v. Lord 
Bruce & ux. in Canc. 

A wilful forfeiture, by ſuffering a recovery in point of 
law, was ſupplied and helped in equity, becauſe of an 
agreement precedent. Paſch. 16 Car. 2. Chan. Caſes 49. 

An aſſent after refuſal was allowed to prevent a for- 
teiturez for a forfeiture ſhall not bind where a thing may 
be done afterwards, or any compenſation made for it, 
unleſs where there is a deviſe overt to a third perſon. 2 
Vent. 352. © a 

Equity will not relieve againſt a forfeiture incurred 
by act of parliament. MS. Rep. ſaid to be Lord Har- 
court's, tit. qo 1m bag 1723. | 

Upon the diſabling ſtatute of 11 & 12 77. 3. cap. 4, 
ſet. 4. Lord Cowper inclined, upon a bill brought by an 
after proteſtant remainder-man, and upon another bill by 
the heir at law a proteſtant, to dire&t an iflue to t 
whether F. $. to whom a firſt remainder was limited 
was a papiſt at the time that the remainder ſhould have 
veſted in him; and this was deſired by the plaintiffs ; but 
in regard the aCt inflits a forfeiture and diſability, and_ 
therefore is to be taken ftridtly, that F. 8, being above 
I8 at the making the ſettlement, and ſo not within the 
clauſe of retrieving the eſtate by returning to the proteſtant 
religion (which probably was intended by the parliament), 
his Lordſhip would not affiſt the plaintiffs fo far; but 
left them to go on and try their ejetments upon ſeveral 
demiſes, and directed that none of the truſt-terms, or 
eſtates in the ſettlement, previous to the ſaid eſtate li- 
mited to F. $. or meſne betwixt him and the after pro- 
teſtant remainder-man, ſhould be given in evidence, or 
inſiſted upon; to the intent, that it might be tried whe- 
ther 7. $. who was ſtrongly affirmed to be a papiſt, but 
had controverted it, was capable of taking or not, and who 
had the title, in caſe he was not capable of taking, whe- 
ther the remainder-man by the ſettlement, or the heirs at 
law. Hms's Rep. 352, 353. Trin. 1717. 

Foxfeiture of marriage, (Foris/afura maritagii, ) Is 
a writ which lay againſt him, who, holding by knights- 
ſervice, and being under age, and unmarried, refuſed her 
whom the lord offer'd him without his diſparagement, 
and married another, F. N. B. fol. 141. Reg. Orig. 


fol. 163, | 
Forgabulum, ( Forgavel,) A ſmall reſerved rent in 
money, a quit-rent. Cowell, edit. 1727. \ 


Fozgery, (from the Fr. forger, i. e. accudere, fabricare) 
At common law is an offence in falſly and fraudulently 
making or altering any matter of record, or any other 
authentick matter of a publick nature, as a pariſh regiſter, 
or any deed or will, and puniſhable by fine and impriſon- 
ment, and ſuch other corporal puniſhment as the court in 
diſcretion ſhall think proper. But the miſchiefs of this 
kind increaſing, it was found neceſlary to guard againſt 
them by more ſanguinary laws. Hence we have ſeveral 
aCts of parliament declarinz what offences amount to for- 
gery, and which inflict ſeverer puniſhments than were 
* 38 Common law. 1 Haw. P. C. 182, 2 Bac. Abr. 
$99. | 


I. hat ſhall be deemed forgery by the Common law, 
that is, before any aft of parliament was made concerning 
this offence, h 


2. What ſhall be deemed forgery by flatutes, and the. 
puniſhment thereof. | 


3. Pleadings, 


1. What 


t 0K 


+. What ſhall be deemed forgery by the Commin law, 
that is, before any af? of parliament was made concerning 


this offence. 


The notion of forgery doth not ſo much conſiſt in the 
counterfeiting a man's hand and ſeal, which may often be 
done innocently, but in the endeavouring to give an ap- 
pearance of truth to a mere deceit and falſity ; and either 
to impoſe that upon the world as the ſolemn act of an- 
other, which he is no way privy to, or at leaſt to make 
a man's own act appear to have been done at a time 
when it was not done, and by force of ſuch a falſity to 
give it an operation, which in truth and juſtice it ought 
not to have. 1 Hawk. P. C. 183. 1 Rull. Abr. 28, 29. 
11 Co. 27. | | 

Hence it is held to be forgery for a man to make a 
feoffment of certain lands to F. S. and afterwards make 
a deed of feoffment of the ſame lands to F, D. of a date 
prior to that of the feoffment to F. 8. for herein he fal- 
ſifies the date in order to defraud his own feoffee by ma- 
king a ſecond conveyance, which at the time he had no 
power to make. 3 [n/!. 169. Pult.46.b. 27 H. 6. 3. 
1 Hawk. P. C. 182. 

Alſo it is forgery for a man, who is ordered to draw a 
will for a ſick perſon, to inſert legacies in it of his own 
: head. Ney 101. Adoor 759, 760. 3 Infl. 170. 1 Hawk. 
P. C. cont. Dyer 288. b. 

So if oneinſerts into an indiAment the names of thoſe 
againſt whom in truth it was not found, this is forgery. 
3 Med, 66. 1 Hawk. P. C. 183. | 

So where finding another's name at the bottom of a 
letter, at a conſiderable diſtance from the other writing, 
cauſes the letter to be cut off, and a general releaſe to 
be written above the name, and takes off the ſeal and 
fixes it under the releaſe. 3 Int. 171. 1 Hawk. P.C, 
183. ) 

Alſo the making any fraudulent alteration of the form 
of a true deed, in a material part of it, is forgery; as 
the making a leaſe of the manor of Dale appear to be a 
leaſe of the manor of Sale, by changing the letter D. 
into an $8, or by making a bond for five hundred pounds 
expreſſed in figures ſeem to have been made for five thou- 
ſand, adding a new cypher. Aoor 619. 1 Hawk. P. C. 
183. But in 3 I»/, 169. Lord Coke ſeems to think, 
that a deed ſo altered is more properly to be called a falſe 
than a forged deed; but by ſerjeant Hawkins this is for- 
gery; fora man's hand and ſeal are as falſely made uſe of 
to teſtify his aſſent to an inſtrument, which after ſuch 
an alteration is no more his deed than a ftranger's. 1 
Hawk. P.C. 183. - 

But as the fraud, and intention to deceive, by impoſing 
upon the world that as the a& of another, which he never 
conſented to, are the chief ingredients which conſtitute 
this offence; ſo it hath been held, that he who writes a 
deed in another's name, and ſeals it in his preſence, and 
by his command, is not guilty of forgery; becauſe the 
law looks upon this as the other's own ſealing, as done 
by his approbation and command. Pult., 46. 21 H. 6. 
4. b. 1 Hawk. P.C. 183. p 

So if a man writes a will for another without any di- 
rections from him, and he for whom it is wrote becomes 

non compos before it is brought to him, it is not forgery; 
for it is not the bare writing an inſtrument in another's 
name without his privity, but the giving it a falſe ap- 
pearance of having been executed by him, which makes 
him guilty of forgery. Moor 760. | 

Alſo he can't be puniſhed as guilty of forgery, who 
Taſeth out the word /ibris out of a bond made to himſelf, 
and putteth in marcis, becauſe here is no appearance of a 
fraudulent deſign'to cheat another, and the alteration is 
Prejudicial to none but to him who makes it, whoſe ſe- 
Curity for his money is wholly avoided by it; yet it ſeems 
to be forgery, if by the circumſtances of the caſe it ſhould 

_ ay way appear to have been done with an eye of gaining 
an advantage to the party himſelf, or of prejudicing a 
third perſon; alſo it is holden, that ſuch an alteration, 
even without theſe circumſtances, is a miſdemeanor, tho' 


it be not forgery. Moor 619. Neoy 99. 1 Salh. 375. 


F O R 

It ſeems, that by a bare non-fcaſance a man can't be 
ſaid to be guilty of forgery; as if a man in drawing a 
will omits a legacy which he is directed to inſert ; yet it 
hath been holden, that if the omiflion of a bequeſt to one 
cauſe a material alteration in the limitation of a bequeſt 
to another, as where the omiſſion of a deviſe of an eſtate 
for life to one man cauſeth a deviſe of the ſame lands to 
another to paſs a preſent eſtate, which otherwiſe would 
have paſſed a remainder only, he who makes ſuch an 
omiſſion is guilty of forgery. Afr 760. Ney 101. 

But it ſeems to be no way material, whether a forged 
inſtrument be made in ſuch a manner, that if it were in 
truth ſuch as it is counterfeited for, it would be of yalj- 
dity or not; and upon this ground it hath been adjudged, 
that the forgery of a protection in the name of A. B, as 
being a member of parliament, who in truth at that time _ 
was not a member, is as much a crime as if he were, 
1 Hawk, P.C. 184. 1 Sid. 142. 

It is clearly agreed, that at Common law the counter- 
feiting a matter of record is forgery; for ſince the law 
gives the higheſt credit to all records, it can't but be of 
the utmoſt ill conſequence to the publick to have them 
either forged or falſihed, x Roll. Ar, 65, 76. Yelv. 146. 
Cro. Eliz. 178. 1 Med. 66. 97s 

Alſo it is agreed to be forgery to counterfeit any other 
authentick matter of a publick nature, as a privy ſeal, 
or licence from the barons of the Exchequer to compound 
a debt, or certificate of holy orders, or a protection from 


a parliament-man. 1 Roll. Abr. 68. pl. 33. Cry, Car. 
326. 1 Fon. 325. 1 Roll. Abr, 65.pl.5, 2 Bull. 137. 
1 Leon. 139, 1 Sid. 142. 


It is alſo unqueſtionable, that a man may be in like 
manner guilty of forgery at Common law by forging a 
ceed; and therefore it ſeems, that one may be equally 
guilty by forging a will, which can't be thought to be of 
leſs conſequence than a deed. 1 Rel. Abr. 66. pl. 10. 
Raym. 81. Owen 47. 1 Sid. 278, 3 Leon. 170, . Mor 
760. Noy 101. Dyer 302. and 1 Hawk. P.C. 184. 
where it is ſaid, that he can't find this point any where 
direCtly holden. | TAS 

There ſeem to be ſome ſtrong opinions in the books, 
that the counterfeiting any writings of an inferior nature 
to thoſe above-mentioned, is not forgery at the Common 
law ; alſo it hath been holden, that the forging another's 
hand, and thereby receiving rent due to him ſrom his 
tenants, is not puniſhable at all; but by Hawk. it can't 
ſurely be proved by any good authorities, that ſuch baſe 
crimes are wholly diſregarded by the Common law, as 
not deſerving publick proſecution ; for the opinion, that 
they are puniſhable by no law, ſeems by no means to 
be maintainable, ſince many of them are moſt certainly 
puniſhable by force of 33 H. 8. cap. 1. Neither can it 
be a convincing argument, that they are not puniſhable 
at Common law, becauſe they are of a private nature, as 
much as other writings concerning ſuch matters; yet no 
one will ſay that the making a falſe deed concerning a 
private matter is not puniſhable at Common law ; but 
perhaps, ſays he, it may be reaſonable to make this 
diſtinction between the counterfeiting of ſuch writings, 
the forgery whereof, as in the above caſes, is properly 
puniſhable as forgery, and the counterfeiting of other 
writings of an inferior nature ; that the former is in itſelf 
criminal, whether any third perſon be actually injured 
thereby or not; but that the latter is no crime, unleſs 
ſome one receive a prejudice from it. 1 Roll, Rep. 4.37. 
I Sid. 16, I55, 451. 1 Roll, Abr. 66. pl. 8, 0. Winch 
40, 90. 3 Leon. 231, 1 Leon. 101. Cro. Eliz. 296, 
853- 3 Bulſ. 265. Cro. Eliz. 166. Yelv. 146. 1 
Hawk. P. C. 184. | 

But theſe opinions came fully to be conſidered in a 
late noted caſe, where it was held, that the counterfeit- 
ing a releaſe or acquittance for a ſum of money, though 
without ſeal, was forgery ; and that it would be the moſt 
injurious notion, and even a reflection on the Common 
law, to ſuppoſe it ſo defective as not to provide a remedy 
againſt offences of this nature, This caſe was thus: An 
information was exhibited in the name of the A:torney 
General, charging that Mr. J/ard, exi/tens oneratilisto de- 
liver to the Duke of Bucks 3i5 tun and one quarter of 


3 allum + 


_ 
—_— 
- woman II Doan. 4:4 W.. - 


. 6 COESD 
TER” oe, oor iA o- Fo _ 
Du < * 

da ou we 


» SY 
«a d, 
PR 7.4.24 


k ke £ 3. . 
POET ET V » wo « 
= no 


_ = _ - 4 F 4 A —_ * « % - ma ; p w 
yay - CERES an pads : CT ts — any II2; -_ 4 - 
 — "”s 4 las non DI wears _ a 
m—_— —— pantera vaſtor — po Ro o> mp em augfpeign . n - —_ 9d en” - 4 4" li _—____ . 
DT FIR "= M : wk , a nx... * 4 
FH _ W's pl * o - 4 py, A 0 Gs p K —_ —* 2 E df —_ s þ : NG i 4 

inp - > ” , er wo i ADET,- > = nnaten—ths - > 

+ j _ —_—_ _ A —_—_e— ad ms ens ot 


RG 
- 
FIST, p _—_ 
AC SER EGS CORNEERLEDS RIEL CELLS DIST IEIEES 
5 =p nyc yo - IT ELL 


F © k 


F-0-:K 


- ; 6 ; A 
allum 4d certum dicm jam preteritum, did, with intent to | filentio. That there was no refleQtion on the law, for this 


defraud him thereof, forge an indorſement on the back 
of a certificate in the words and figures following. <* Mr. 
Fohn Ward, I hereby order you to charge 660 tuns and 
one quarter of allum to my account, part of the quan- 
tity here mentioned in this certificate, and for your ſo do- 
ing this ſhall be your diſcharge. Buckingham, April 3o, 
1706.” The information likewiſe —_ a publication 
of it, knowing it to be forged. Upon Not guilty plead- 
ed, it was tried at the bar, and a verdict found for the 
King in Eaſter term 12 Geo. The defendant abſconded 
till the laſt day of Michaebnas term, when he voluntarily 
came into court, and defired to be bailed : But the court 
refuſed it, and ſo he was committed. And now in H:l- 
lary term his counſel (Mr. Hungerferd, Mr. Ketelbey, 
Mr. Filmer, Mr. Bootle, and Mr. Strange) took ſome 
objeCtions in arreſt of judgment, and what they princi- 
pally relied upon were theſe: 1. That this is not ſuch a 
paper, of which a forgery could be committed at Com- 
mon law. This is laid as an offence at Common law ; 
and Hawkins, in his Pleas of the Crown 182. ſays, that 
it muſt be of a matter of record, or any other authen- 


tick matter of a publick nature, as a deed or will : Other 


writings of an inferior nature, as forging the hand of an 
authority to receive rent, counterfeiting a letter made in 


another man's name, &c. are Coe he) more properly 


puniſhable as cheats on the 33 . 8. c. 1. In Cro. Eli. 
1166. it is held not aftionable, to ſay, ++ You have falle- 
ly forged your father's hand, and thereby falſely have 
procured your father's tenants to pay their rent to _=_ "ay 
becauſe it would not be forgery, if he had done ſo. 1 
Ro!. Abr. 66. 2. It does not appear he was chargeable 
to deliver the allum at the time he did the fact. Exi/- 
tens onerabilis is at the time of the information, and then 
it wants one neceflary ingredient to make it a forgery at 
Common law, which is, that it be to ſomebody's da- 
mage. : 


and Mr. Yerney, e contra argued, that this was forgery 
at Common law ; and that it was the higheſt reflection 
upon the Jaw, to imagine there ever was a time, where- 
in ſuch a fa& as this was not puniſhable by the law of 
England. As to the paſſage in Hawkins, it is not war- 
ranted by the authorities quoted in the margin, and he has 
laid it down much too large. Sz. 12. is an indictment 
at Common Jaw, for forging letters of credit to raiſe 
money, and nobody imagined it did not lie; and there it 
is not laid that he aQually received money upon it, which 
makes the caſe an anſwer to both exceptions. 5 77d, 


+137. Salk, 342. IndiQtment for forging a bill of la- 
ding. 1 Sid. 142. Counterfeiting a proteQtion from a | 


member of parliament. Salk. 406. Hil. 32 Car. 2. ret. 
35. Rex v. Sheldon, for forging a bill of exchange. 
Ray, $1. The like for forging a warrant of attor- 
ney. Mich. 6 Geo. Rex v. Ward (a brother of the de- 
fendant.) Indiament for forging a promiſſory note, and 
laid at Common law ; and never imagined it was not an 
offence; and the defendant was convicted. 1 $:d. 71, 
3 Leon. 170. is for forging the entry of a marriage. It 
could not be an indictment as a cheat on the 33 H. 8, 
becauſe there muſt be an aQtual obtazning upon that ſta- 
tute. As to the exi/tens onerabilis, it is not neceſlary to 
ſhew an aCtual damage, a poſſibility of damage is ſuſk- 


. Cient. There was no money raiſed in the caſe in $/es. 


And if it was a bond, the party cannot he hurt by a 
forged one, and yet the forger ſhall be puniſhed. "The 
Jury have found that it was done with deſign to avoid 
the delivery, and defraud the Duke, which is ſufficient, 
But to take it as ſtrong as poſſible, and make zxi/tens re- 
late to the time of the information ; yet ſurely it will be: 
a forgery, tho' done before the time was aQtually come 
in which he was to deliver it. If a man is topay money 
at a future day; ſhall his forging a releaſe before the day, 
and keeping it by him till the time comes to make uſe 
of it, be no crime? If it imports a prejudice, it is a 
crime at Common law. AM. 619. Noy 99. l 

To this it was replied by Mr. Fard's counſel ; that 
no caſe was cited where it was determined to be an of-: 


fence at Common law, and the precedents cited paſſed fe] 


Mr. Attorney, Mr. Lee, Mr. Marſh, Mr. Fazaterley, 


ever was puniſhable, tho? not as a forgery, but a cheat: 
They did not fay it was no crime, but it was not this. That 
this was an obtaining within 33 #. 8. becauſe he obtains 
a right to keep that allum, which otherwiſe he would be 
obliged to deliver to the Duke. And the preamble of 5 
Eliz. cap. 14. which takes notice of theſe offences, and 
calls them notable ones; yet complains of the mild pu- 
niſhment that was inflicted at the Common law, which 


1s an argument they were not puniſhed as forgeries, 


Per curiam : As there is no judicial authority on either 
ſide, we muſt take it up upon the reaſon of the thing, 
There is no reaſon why this ſhould not be puniſhed as a 
forgery, as well as if it was a deed; the injury may be as 
great, or greater, for the value may be 100,000 /. in one 
caſe, and adeed perhaps affect only a fingle acre of land. 
The ſtatute 5 Eliz. ſhews this to be a crime, by uſi ng 
the word writings, in contradiftintion to deeds, It can- 
not be proſecuted as a cheat at Common law, withoutan 
actual prejudice, and that is an obtaining on the 33 H. 
8. The caſe cited out of Cro. is not law, and ſurely 
thofe words are ationable. Regina v. Travers was for- 
ging an indorſement on an army debenture, and Jaid as 
at Common law. The reaſon why we do not mcet 
with an ancient determination is, becauſe perſonal cre- 
dit was formerly ſmall, and theſe writings not made uſe 
of, It is not neceflary to ſhew an actual prejudice, a 
poſſibility is enough; and here it appears, there would 
have been one, if the forgery had ſtood. PFudictum pro 
rege. Afterwards he was ſentenced to ſtand in the pil- 
lory before 7/:/imin/ter- Hall gate, (which he did) to pay 
5007. and find ſureties for ſeven years, and commit- 
ment till all was performed. Hill. 13 Geo. 1. The King 
v. Ward. Stran. 747. L. Raym. 1464. S. C. 

Indi&tment ſetting forth, that defendant intending to 
defraud the King, and unjuſtly to procure a payment to- 
be made as to the widow of an officer, did knowingly. 
publiſh a certain fa}ſe and counterfeit affidavit, purporting 
to have been ſworn by one Elizabeth Roe, before Thomas 
Engier, Eſq; a juſtice of the peace, by which means he 
received 5/. 6s. 8d. of the paymaiter of the King's 
bounty ; and this was laid as an offence at Common law. 


After verdit for the King, it was moved in arreſt of | 


judgment, that this not being laid to be forged by the de- 
fendant, was not an offence at Common law, but he 
ought to have been indicted on 33 H.8. cap. 1. as for a 
falſe token. Sed per curiam; Since Ward's caſe this can 
never be doubted. And it has always been held, that 
the ſtatute did not create a new offence, but only added 
a further puniſhment where the indictment is contra for- 
mam flatuti. The 5 Eliz. cap. 14. reciting the forgeries at 
Common law, has the word wr:tings, in contradiftinion 
to deeds: And it is in the election of the party, in the 
caſe of forging deeds, to lay the inditment either at 
Common Jaw, or upon the ſtatute. Judgment pro rege. 
Mich. 14 Geo. 2. Stran. 1144. The King v. Obrian. 
Forgery to the party's own detriment only, is not cri- 
minal. L£. Raym. 530. 1 Salk. 375, | 


2. What ſhall be deemed forgery by Natutes, and the pu- 
mfhment thereof. 


By the ſtat. 5 Eliz. cap. 14. ſed. 2. it is enacted, 
«© That if any perſon or perſons, upon his or their own 
head and imagination, or by falſe conſpiracy and fraud 
with others, ſhall wittingly, ſubtilly and faliely forge or 
make, or ſubtilly cauſe, or wittingly aſſent to be forged 
or made any falſe deed, charter or writing ſcaled, court- 
roll, or the will of any perſon or perſons in writings 
to the intent that the eſtate of freehold or inheri- 
tance of any perſons, of, in, or to any lands, tene- 
ments or hereditaments, freehold or copyhold, or the 
right, title or intereſt of any perſon or perſons, of, 
in, or to the ſame, ſhall or may be moleſted, trou- 
bled, defeated, recovered or charged, or ſhall pro- 
nounce, publiſh or ſhew forth in evidence, any ſuch 
falſe and forged deed, charter, writing, court-roll, or 
will as true, knowing the ſame to be falſe and forged, as 
is aforeſaid, to the intent above remembered, (except be- 
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client plead, ſhew forth, or give in evidence ſuch fal.c 


and forged deed, Oc. to the forging whereof he was not 
party or privy) and ſhall be thercoft convicted either up- 
on action, or actions of forgery of falſe deeds, to be 
ſounded upon the ſaid ſtatute, at the ſuit of the party 
grieved or otherwiſe, according to the order and duc 
courſe of the laws of th's realm, &c. he ſhall pay unto 
the party grieved his double coſts and damages, to be 
tound and aſlefſed in that court where ſuch conviction 


ſhall be; and alſo ſball be ſet upon the pillory in ſome . 


open market-town, or other open place, and there have 
both his ears cut off, alſo his noftrils flit and cut and 
ſeared with a hot iron, &c. and ſhall forfeit to the King 
the whole iſſues and profits of his lands and tenements, 
and ſuffer perpetual impriſonment. 

Seat. 3. It is enacted, ** That if any perſon or per- 
ſns, upon his or their own head or imagination, or by 
falſe conſpiration or fraud had with another, ſhall wit- 
tivgly, ſubtilly and falſely forge or make, or wittingly, 
{ubtilly and falſely cauſe or aſſent to be made and forged, 
any falſe charter, deed or writing, to the intent that any 
perſon 'or perſons ſhall or may have, or claim any eſtate 
or intereſt tor term of years, of, in, or to any manors, 
lands, tenements or hered.:taments not being copyhold, 
or any annuity in fee-ſimple, fee-tail, or for term of lite, 
lives or years ; or ſhall, as is aforeſaid, forge, make or 
cauſe, or afſent to be made or forged any obligation, or 
bill obligatory, or any acquittance, releate or other dil- 
charge of any debt, account, ſuit, demand, or other 


- thing perſonal, or ſhall pronounce, publiſh or give in 


evidence, except, as is before excepted, any ſuch talſe or 
forged charter, deed, writing, obligation, bill obligatory, 
acquittance, releaſe or diſcharge as true, knowing the 
ſame to be falſe and forged, and ſhall be thereof convic- 
ted by any of the ways and means aforeſaid, he ſhall pay 
unto the party grieved his double cofts and damages, to 
be found and aflefſed in ſuch court whete the ſaid convic- 
tion ſhall be had, and ſhall be alſo ſet upon the pillory in 
ſome open market-town, of other open place, and there 
have one of his ears cut off, and alfo ſuffer impriſonment 
for one year, &c, | 

Set, 7, 8. It is further enaQted, ©* That if any per- 
ſon or perſons being convifted or condemned of any of 
the offences aforeſaid, by any the ways and means Jimi- 
ted, ſhall, after any ſuch his or their conviction or con- 
demnation, , eftfoons commit or perpetrate any of the 
ſaid offences in form aforc{aid, that then every ſuch ſe- 
cond offence ſhall be adjudged felony without benefit of 
the clergy ; ſaving to all perſons other than the ſaid of- 
tenders, and ſuch as claim to their uſes, all rights, &c, 
which they ſhall have to any the hereditaments of any 
ſuch perſon, fo as aforeſaid eonvicted or attainted at 
any time before, &c. ſaving alſo the dower of ſuch of- 
tender's wife, and the right of his heir, 

Se. 10. It is enacted, © That all juſtices of oyer 
and terminer, and juſtices of aflife, ſhall have power to 
inquire of, hear and determine the offences aforeſaid. 

But it is provided, ſe. 9, 12, & 16, © That this 


| act, or any thing therein contained, ſhall not extend to 


any ordinary, or his commilſlary, &c. for putting their 
ſeal of office to any will to be exhibited unto them, not 
knowing the ſame to be falſe or forged, or for writing 
of the ſaid will, or prohibiting of the ſame ; nor to any 
proctor, &c. of any Eccleſiaſtical court, for the writing, 
ſetting forth or pleading of any proxy, made according 
to the Eccleſiaſtical law, for the appearance of any per- 
fon being cited to appear in ſuch court; nor to any 
archdeacon or official for putting their authentick ſeal to 
the ſaid proxy or proxies, nor to any Eccleſiaſtical judge 


for admitting the ſame; nor to any perſon who ſhall 


plead or ſhew forth any deed or writing exemplified un- 
der the Great ſeal of England, or under the ſeal of any 
other authentick court of this realm ; nor to any perſon 
who ſhall cauſe any ſeal of any court to be ſet to any 
fuch deed, charter or writing inrolled, not knowing the 
lame to be falſe or forged. X 

In the conſtruQion of this ſtatute the following points 
have been holden, 

Vor., IT, | 


i-o an attorney, lawyer or counſellor, he hall for his. 


| Dyer 302. þl. 43. 


F O R 


I. That a falſe cuſtomary of a copyhold manor made 
in, parchment, under the ſeals of ſeveral tenants of the 
manor, and containing in it divers falſe cuſtois, appa=- 
rently tending to the diſheriſon of the lord, and faliely 
pretending to he is title, to be ſet forth by the confent 
of all the tenants and allowance of the lord, is within 
the firſt branch of the forgery mentioned in the ftatute, 
as being a ſealed writing made to the intent to moleit _ 
the inheritance of the lord. Dyer 322. pl. 26. 3 Leon. 
108. 1 Hawk, P. C. 186. _ 
' 2, That the forgery of a leaſe for years, or of a grant - 
of a rent-charge for years, in the name of one who is 
ſeiſed of a freehold or inheritance, is alſo within the ſaid 
frſt branch of the ſtatute, becauſe the ſaid branch is 
penned in general words extending to any moleſtation 
whatſoever of ſuch eſtate, without mentioning any eftate 
or intereſt, in the claim whereof ſuch an i Hes ſhall 
conſiſt; and from this ground it follows, that theſe 
words in the ſecond branch of forgery mentioned in the 
ſtatute, to the intent that any perſon ſhall claim any eſ- 
tate or intereſt for term of years, &c. are meant only of 
ſuch forgeries which relate to ſuch an eſtate or intereſt 
wr oe before. 3 Inj. 170. Noy 43. 1 Hawk, P.G. 
186. | 

3. That the forgery cf a will in writing of one poſ- 
ſelled of ſuch an eltate, mentioning a bequeſt thereof, is 
within the ſaid ſecond branch of the ſtatute as being a 
falſe writing, made to the intent that ſome perſon may 
claim an eſtate for years, notwithſtanding the ſaid branch 
makes no expreſs mention of a will, as the fuſt dcth. 
1 Hawk. P. C. 186. 

4. That the forgery of a leaſe of lands in Ireland is 
not within either of the branches of the ſtatute, 3 Leon, 
170, 

$5. That the forging of a deed, containing a gift of 
mere perſonal chatte]s, is alſo no way within the ſtatute, 
the words whereof to this purpoſe are, ©* If any perſon 
ſhall forge any obligation, or bill obligatory, or any ac- 
quittance, releaſe, or other diſcharge of any debt, ac- 
count, action, ſuit, demand, or other thing perſonal.” 
3 Leon, 170. 1 Hawk. P.C. 186, | 

6. That the forgery of a ſtatute merchant, or of a 
recognizance in the nature of a ſtatute ſtaple, by ac- 
knowledging them in the name of another, are within 
the ſtatute as being obligations, becauſe they muſt have 
the ſeal of the party, by the expreſs words of the ſtatute, 
which appoint in what manner ſuch ſtatute or recogni- 
Zance ſhall be taken ; but that the forgery of the ſtatute 
ſtaple is no way within the ſtatute, becauſe it needeth 
not the ſeal of the party, but only the ſeal of the ſtaple 
provided for it. 15 H. 7. 15. a. 2 Rel. Abr., 466. 
1 Hawk, P. C. 186. cont, 3 Infl. 171. 

7. That he who is truly informed by another that a 
deed is forged, is in danger of the ſtatute, if he after- 
wards publiſh the ſame to be true, notwithſtanding the 
words of the ſtatute be, If any one ſhall publiſh, &c. 
ſuch falſe and forged deed, &c. knowing the ſame to be 
falſe or forged. 3 1nft, 171. 1 Hawk. P.C. 187, 

8, That the double damages to be awarded to the 
party grieved by a forged releaſe of any obligation, &c. 
ſhall be governed by the penalty, and not by the true 
debt appearing in the condition, 3 {nft. 172. 1 Hawk. 
P,C. 18 | 

9. That one who hath been convicted of publiſhing a _ 
forged deed, may become guilty of felony by forging an- 

ther deed afterwards, as well as by publiſhing any ſuch 
deed, notwithſtanding the ſecond offence be not of the 
very ſame nature with the firſt ; for the words of the a&t 
are, If any perſon being convicted or condemned of any 
of the offences aforeſaid, &c, ſhall after any ſuch convic- 
tion or condemnation eftſfoons commit any of the ſaid 
offences. 3 Inſt. 171. 1 Hawk. P,C. 187. : 

IO. That notwithſtanding it be neceſlary in every pro- 
ſecution upon the ſtatute, ſtrictly to purſue the very words 
of it, (for which cauſe it hath been reſolved, that an 
inditment, ſetting forth the forgery of a writing indented, 
without adding that it was ſealed, is inſufficient ;) yet 
there was no neceſſity that the tranſlation of the words of 


| the ſtatute ſhould be in proper claſſical Latin, fo that it 
Cc 


were 
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were intelligible; and upon this ground it hath been ad- 
Judged, that an indiAtment ſetting forth, that the defen- 
dant. ſuper caput ſuum proprium did forge, &c. meaning 
thereby to expreſs that he did it out of his own head, 1s 
ſufficient. 3 Keb. 356, 367. 3 In/t. 369. 1 Ke. 849. 
2 Keb. 129, 2 Lev. 221. 1 Vent, 23, 24. 1 Salk. 376. 
1 Hawk. P.C. 187. 

I1. That upon an indictment of treſpaſs, forgery, 
and publication of a deed, a verdict finding the defendant 
guilty de tranſereſſune & forgeria pradiftis, prout ſuperius 
in imaiftamento ſupponitur, is ſufficient, becauſe theſe 
words de tran/greſſione predift. include the whole; alſo 
pei haps ſuch a verdict may be ſufficient for another reaſon, 
becauſe the offence is equally within the ſtatute, and the 
puniſhment the very ſame, whether the party be guilty 
both of the forgery and publication, or of one of them only, 
2 Lev. 111, 121. 3 Keb. 353. | 1 Hawh. P. C. 187. 

12. That if the conveyance be defeCtive, fo as not to 
paſs the thing intended to be conveyed, yet it is within 
the act; as where to an indittment of forgery the error 
aſſigned was of a deed inrolled, and the acknowledgment 
laid eleven months after the inrollment; and it being 
objeed, that it being of a bargain and fale it can have no 
force, nor be any way binding to the party without the 
acknowledgment ; but the court held,” that admitting the 
acknowledgment eſſential, ſo that the inrollment was 
not good, unleſs that appeared, (which they ſeemed to 
deay) yet it was within the ſtatute; and that tho” there 
be a flaw in the conveyance forged, which counſel learned 
may eſpy and avoid, yet the party may be impeached, 
moleſted and troubled by ſuch a deed, which makes it 
within the ſtatute. 1 Keb. 707, 742, 803. The King v. 
Ring, and Paſch. 4 Geo. 2. $S: P. determined between 
The King and Crooke. See Heb. 272. | 

The defendant was convicted on the ſtatute 5 El:z. 
cap. 14. for forging a leaſe and releaſe. And the indict- 
ment ſets forth, that Garbut et uxor were ſeiſed in fee of 
certain meſſuages, lands and tenements called Fawic# in 
the pariſh of Clackton in Eſſex, and that the defendant 
forged a leaſe and releaſe as trom Garbut et ux*, whereby 
they are ſuppoſed for a valuable conſideration to convey 
to him © all that park called Fawick Park in the pariſh 
of Clackton in Eſſex, containing eight miles in circum- 
ference, with all the deer, woods, O&c. thereto belonging.” 
Aﬀter verdi&t pro rege, it was moved in arreſt of judg- 
ment, that the premiſles ſuppoſed to be conveyed were ſo 
- materially different from thoſe which were really the eſtate 
of Garbut et ux', which was houſes, lands and tenements, 
that it was impoſſible this conveyance ever could moleſt 
or diſturb them : if it was a true deed, it could not paſs 
their lands at law for want of a proper deſcription; and 
tho” where lands are improperly deſcribed, a court of 
equity will oblige the vendor to convey them by proper 
words ; yet that is omly where there is a previous con- 
tract for a ſale, and they do it as carrying that contract 
into execution; whereas here is no contract, and the 
Caſe is no more, than if A. had been ſeiſed of Blackacre, 
and B, had forged a conveyance of J/hiteacre, which 
certainly would not be within the ſtatute, The court for 
ſeveral terms inclined ſtrongly with the objection : But 
this term the Chief Juſtice declared that they were all of 
opinion to over-rule it: the words of the act are, © to 
the intent that the eſtate of freehold or inheritance of any 
perſon to any lands, &c. or the right or title of, in and 
to the ſame, ſhall or may be moleſted, troubled, defeated, 
recovered or charged.” By this it appears, that it is not 
neceſſary, there ſhould be a charge, or a poſſibility of a 
charge ; it is ſufficient that it be done with intent to 
moleſt Garbrt and his wife in the poſteflion of their lands. 
Accordingly judgment was given for the King, and the 
defendant had ſentence to undergo the puniſhment ap- 
pointed by the aft for forging a deed, and the ſame was 
executed upon him at Charing Creſs. Eaft, 4 Geo, 2. 
The King v. Faphet Crooke. Stran. gol. 

By the ſtat. 2 Geo. 2. cap. 25. reciting, that the laws 
already in force wete not effeCtua] for preventing the 
abominable crimes of forgery, it is enacted, 6. That if 
any perſon, from and after the 29th day of Fune in the 


year of our Lord 1729, ſhall falſly make, forge or coun. 
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terfeit, or cauſe or procure to be falſly made, forged or 
counterfeited, or willingly aCt or afliſt in the falſe makin 
forging or counterfeiting any deed, will, eflanent, bong, 
writing obligatory, | bill of exchange, promiſſory note for 
payment of money, indorſement or aflignment of any bill 
of exchange, or promiſſory note for payment of mone 
acquittance or receipt either for money or goods, with in- 
tention to pefraud any perſon, knowing the ſame to be 
falſe, forged or counterfeited; then every ſuch perſon 
being thereof lawfully conviQted, according to the due 
courſe of law, ſhall be deemed guilty of felony without 
benefit of clergy. 

Provided, that no attainder for this offence ſhall make 
or work any corruption of blood, loſs of dower, or dif- 
heriſon of heirs, 

And by the 7 Geo. 2. reciting the laſt above-mentioned 
ſtatute, and that the ſame doth not extend to the forging 
of any acceptance of bills of exchange, it is enaQted, 
* Thatif any perſon, from and afterthe 24th of Zune 1734, 
ſhall falſly make, alter, forge or counterfeit, or cauſe or 
procure to be falſly made, altered, forged or counterfeited, 
or willingly a&t or aſſiſt in the falſe making, altering, 
forging or counterfeiting any acceptance of any bill of 
exchange, or the number or principal ſum of any ac- 
countable receipt for any note, bill, or other ſecurity for 
payment of money or delivery of goods, with intention 
to Jefraud any perſon whatſoever, or ſhall utter or publiſh 
as true, any falſe, forged or counterfeited acceptance of 
any bill of exchange, or accountable receipt for any note, 
bil], or other ſecurity for payment of money or delivery 
of goods, with intention to defraud any perſon, knowing 
the ſame to be falſe, altered, forged or counterfeited ; 
then every ſuch perſon being thereof lawfully convicted, 
according to the due courſe of law, ſhall be deemed guilty 
of felony, and ſhall ſuffer death as a felon, without be- 
nefit of clergy. | 

By ſtat. 7 Ann. cap. 20. Any perſon forging or coun- 
terfeiting any entry of the acknowledgment of any me- 
morial, certificate or indorſement, as is therein mentioned 
or directed to be regiſtred, and be thereof lawfully con- 
victed, ſuch perſon ſhall incur, and be liable to ſuch pains 
and penalties as are impoſed upon perſons for forging and 
publiſhing of falſe deeds, &c. by 5 Eliz. c. 14: 

By 8 Geo. 1. cap. 22. ſett. 1, Forging authorities, &c, 
to transfer ſtock, or receive dividends, &c. and perſon- 
ating proprietors, is made felony without clergy. 

Stat. 9 Ges. I, cap. 12. ſet. 4. enacts, that if any 
perſon, after the ſecond of April 1723. ſhall forge or 
counterfeit, or procure to be forged, &c. or knowingly 
act or aſſiſt in the forging, &c. any order made forth in 
purſuance of the aCts of 6 Geo, 1. cap. 11. and 8 Geo. 1, 
cap. 20. or of this at, or any aſſignment of ſuch order, 
or of the annuities payable thereon, or any receipt or dif- 
charge to the Exchequer, for the annuity due on ſuch 
ſtanding order, or any letter of attorney, or other au- 
thority, to transfer, aſſign, &c. any ſuch order, or to 
receive the annuities due thereon, or ſhall counterſeit any 
name of the proprietor of ſuch order, in any afſignment, 
receipt, letter of attorney, &c, or ſhall fraudulently de- 
mand to receive any ſuch annuity, by: virtue of ſuch 
forged receipt, &c. or ſhall falſly and deceitfully perſonate 
any true proprietor of any the ſaid orders, thereby af- 


figning or endeavouring to aflign any ſuch order, or re- 


ceiving or endeavouring to receive the money of ſuch pro- 
prietor, as if ſuch offender were the lawful owner thereof; 
in every ſuch caſe, every ſuch perſon (being convifted 
thereof in due form of law) ſhall be adjudged guilty of 
felony without benefit of clergy. | | 

Stat. 12 Geo. I. cap. 29. ſe. 4. enafts, That perſons 
convifted of forgery, &:c. praQtiſing as attornics, &ec, ot- 
fending againſt the a& for preventing frivolous and vexa- 
tious arreſts, ſhall be tranſported for ſeven years. 

Stat. 4 Geo. 2. cap. 18, ſef?. 1. enafts, That any 
perſon ſorging or counterſeiting any paſs for any ſhip, 
commonly called a Mediterranean paſs, or who ſhall alter 
or eraſe any paſs, made out by the commiſſioners for 
executing the office of Lord High Admiral ; or ſhall pot 
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liſh as true, any forged, altered, or eraſed paſs, knowing 
the ſame to be forged, &c. ſhall be guilty of felony with- 
out benefit of clergy. Sce Felony, | 


3. Pladings. 


In an inditment for forgery at Common Jaw, though 
it is not ſhewn that the party was prejudiced, yet the in- 
ditment is good. Contra in an attion of forger des faux 

its, Therefore where the indictment was for forgery 
of a ſurrender of the lands of F. $. and it was not ſhewn 
in the indictment, that F.8S. had any lands; yet Flt 
Chief Juſtice, at Bury Summer aſlizes 12 //7/!. 3. upon 
motion in arreſt of judgment held it good ; and judgment 
was given againſt the defendant, being an attorney, that 
he ſhould ſtand in the pillory. Another exception was, 
that the indictment was, quod falſo confecit falſum ſcriptum, 
which is repugnant ; yet held good. £4. Raym. 737. 

In the indictment it was Jaid, that the defendant falſs 
& malitioſe, &c. quoddam ſcriptum obligatorium fabricavit 
& contrafecit, Exception was taken, that the crime 
charged was forging falſely, whereas it could be no crime, 
if it was not truly forged ; per Flt Ch. J. The falſo fa- 
bricavit is as much as to ſay, that he, being a falſe and 
malicious man, did forge, and not that the forgery was a 
true forgery, but the thing forged was not true but falſe ; 
and judgment accordingly. 7 ed. 150, 151. Hill. 
1 Ann. The Queen v. King. 

Inditment was for forging a cocket for five packs of 
linen cloth; and it was moved in arteſt of judgment, 
for that it was uncertain; but it was held well enough; 
and per Holt, It ſuffices that the things which it contains 
be certain enough, and if new aCtion be brought, defen- 
dant ſhall fay, that a former aQtion was brought for the 
ſame by the name of ſo many bundles, &c. and the 
Queen had judgment. 6 7d. 87. Mich. 2 Ann. 

Indictment for forging a deed of aflignment of a leaſe 
ſigned with the mark of one Godard, cujus tenor ſequitur ; 
but ſets not down the mark as in the aſſignment; and 
this was objeQed, for without that it could not be a for- 
gery. Sed non allocatur. 1 Salk. 342. Paſch. 2 Ann. 

The defendant was convicted on an indictment, for 
that A. and his wife being ſeiſed of lands, &c. known by 
the name of Faywick, the defendant forged a conveyance 
from them of Faywick-Park, with intent to moleſt and 
diſturb the ſeiſin and enjoyment, &c, and for this va- 
riance it was moved in arreſt of judgment, there being 
no averment, that Faywick was known by the name of 
Faywick- Park, or was parcel thereof, or that A. and his 
wife were ſeiſed thereof, or that there was a previous 
treaty concerning Faywwick, and that in conſequence 
thereof, a conveyance was of Faywick-Park ; an aver- 
ment of any of which, it was held, would have been 
material ; but as there was a forgery, and an intent to 
moleſt the owners of Faywwick fully laid in the indi- 
ment, and found by the jury, 'twas adjudged by the 
whole court to be within the ſtatute. Paſch. 2 Geo. 2, 
B. R. Gibb. 57. and 261. Paſch. 4 Geo. 2. | 

An information was brought againſt three for forging, 
and maliciouſly conſpiring and contriving an entry of a 
marriage in the regiſter-book, between Sir R. Dudley and 
Fra. Vawaſor, to the impeachment of the dower of the 
true wife of Sir R. Dudl:y, and to deprive his daughters 
of their inheritance; one only of the defendants was 
found guilty, It was objeRed in arreſt of judgment, that 
as two were acquitted, the other could not be-alone 
guilty of the conſpiracy ; but it was anſwered, that the 
indictment was good without the conſpiracy, which was 


only an inducement thereto, and not the ground of the 


inditment, Judgment was given againſt the defendant. 
Paſch. 1658. B. R. 2 Sid. 71. 


he ſtatute requires it to be a deed ſealed, and here it 


was only ſcriptum ; ſed non allocatur ; for when the deed 
1s recited, *tis concluded with dat. & figillat. ſuch a day 
and year, tho' before it is only ſaid quoddam ſcriptum ; 


the judgment was affirmed. Paſch. 30 Car. 2. B. R. 
2 Show, 5, 


7 Error was aſhgned, for” that the indiAment had not. 


in it vi & armis, and that the indictment is not for 


W-* 


the name. 
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nonfeaſance, but for misfeaſance ; and Jones ). held, that 
this was cured by the expreſs words of the ſtatute 37 
H. 8. cap. 8. and cited Cro, F. Hart's caſe, fo reſolved, 
But Twiſden and TYyndham J. totis viribus contra, and to 
this Rainsford Ch. ). inclined ; but as to this curia ad- 
viſare vult, But atterwards, on reading the ſtatute, it 
was agreed by all, that the want of vi & armis was cu- 
red, Another error was, that the indictment lays, that 
he forged it ſuper caput ſuum proprium, where it ought to 
be ex imaginatione ſua propria, or ex capite ſus proprio ; 
for as it is, it mult be intended that the writing was up- 
on his head, and this might be by another ; but this was 
a literal tranſlation of the words of the flatute, and 
therefore by all held well enough, though it be not fo 
elegant a tranſlation as might be. 2 Lev. 221. Paſch. 
30 (Car. 2. | 

Information ſet forth, that the defendant did forge 
quoddam ſcriptum continens in ſe ſcriptum obligatorium per 
guod quidem ſcriptum ebligatorium A. obligatus fuit pre- 
adit, defendenti in 40 lib:is, Sc. the deſendant was 
found guilty, and exception was taken, that the fa&t al- 
ledged was a contradiction of itſelf ; for how could A. be 
bound when the obligation was forged ? And alfo, that it 
did not ſet forth what that ſcriptum ebligatorium was, 
Whether it was /criptum figillatum or not ? Per cur. 
The defendant is found guilty of the forging of a wri- 
ting, in which was contained gueddam ſcriptum obligato- 
r1um, and that may be a true bond. Judgment was ar- 
reſted, 3 Med. 104. Paſch. 2 Fac. 2. 

The inditment was, that the defendant fabricavit ſeu 
fabricari cauſavit a bill of loading, and it was held naught 
upon demurrer; for an inditment ought to be certain 
and poſitive. 1 Salk. 242. Mich, 7 Will. 0. 

Inditment was for forging quoddam ſcriptum obligats- 
rium of F.S, It was objedted, that it ſhould be ſcriptum, 
purporting a writing obligatory of F. $. ſed non alloca- 
tur ; for the 5 El/iz. 14. mentions falſe deeds as well as 
faiſe writings. 1 Salk. 342. Hill, 1 Anne B, R. Sce 
12 Vin, Abr. tit. Forgery. 

Fo2gia, A forge. Cowell, edit. 1727. 

Fo2herda, A herdland, a hadland, a foreland or head- 
land. Cowell, edit. 1727. 


Fotinlecus, Outward, or on the outſide, Ke. 
Gleſ. 


Fozinſecum manerium, The manor, or that part 
of it which lies without the bars or town, and not in- 
cluded within the liberties of it. Summa reddituum afſiſo- 
rum de manerio forinſeco Banbury cum molindints forinie- 
Parach. Antiq. pag. 351. 

Fotinlecum [ervirium, The payment of aid, ſcu- 
tage, and other extraordinary burdens of military ſer- 
vice; oppoſed to intrinſecum ſervitium, which was the 
common and ordinaty duties within the lord's court and 
local liberties. See Kennet's Gloſſary. ; 

Fozisbannirus, z. e. Baniſhed, Expulſus a Scotia, 
foriſbannitus ab Anglia, &c. Mat. Parif. An. 1245. 

Foziſcapium, Where a man by force, or otherwiſe, 
exaCts what is not due. Cowell, edit. 1727. by 

Fotisfamiliari, A ſon is properly ſaid for:sfamiltart, 
when he accepts of his father's part of his lands, and. is 
contented with it in. the life-time of the father, ſo that 
he cannot claim any more. Cowell, edit. 1727. | 

Foxlandum, Land extending further, or lying before 
the reſt; a promontory. Et de ducbus forlandis xvi. de- 
rarios, ſe. de forlando Johannis Wauker, quod jacet ante 
terram eccleſie, viii, denarios, Mon. Angl. 2 par. fol. 
332. Camden expounds Cantium promentorium, the fore- 
land of Kent. | | EP - 

Foler-land, Was ſuch /ard in the biſhoprick . of 
Hereford, as was granted or leaſed dum epiſcopus in epi- 
ſcopatu fleterit, that the ſucceſſor might have it for his 
preſent income : But now that cuſtom is diſuſed, ' and 
the ſame land granted 7s others, by leaſe, yet ſtil] retains 
Butterfield's Survey, f. 56. 

Fon, Is required in law proceedings, otherwiſe the 
law would be no art; but it ought not to be uſed to en- 
ſnare or intrap. Hob. 232. Matters of form in pleas 
that go to the ation, may be taken advantage of and 
helped on a general demurrer, £4, Raym. 1015. 
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Founa pauperis, or Jn founa pauperis, Is when 
any perſon has cauſe of ſuit, and is fo poor that he can- 
not diſpend the uſual charges of ſuing at law, or in equi- 
ty. In this caſe upon his making oath that he is not 
worth 5 /. his debts being paid, and bringing a certift- 
cate from ſome lawyer, that he has juſt cauſe of ſuir, 
the judge admits him to ſue in forma pauperis, that is, 
without paying fees to counſellor, attornies; or clerk, 
And this had beginning from the ſtat. 11 H. 7. cap. 
12. Such plaintifts to pay no coſts, but to be puniſhed 
at the diſcretion of the judge, 23 Hen. 8. co 15. ſc. 
2, Where one may defend an information relating to 
the cuſtoms in forma pauperis, 2 Geo. 2. c. 28. ſect. 1, 
See Pauper. 

Founedon, (Breve de forma donationis) Is a real ac- 
tion which lies for the iſſue .in tail after the death of the 
anceſtor, or for him in remainder or reverſion after the 
eftate-tail determined, and is called formedn, becauſe the 
writ comprehends the form of the gift. Co. Lit. 326. 
b. 527. Booth 139, The proceedings in this aCtion, 
as in all other real actions, being dilatory and expenſive, 
it is now ſeldom brought ; but as it is a proper remedy 
in many Caſes, and fti]] in uſe, it is thought proper to 
_ conſider it under the following heads. * 


1. Of the ſeveral writs of ſormedon, viz. formedon 
in deſcender, formedon in remainder, and formedon in 
reverter ; and of what thing: a formedon will lie, 


2. Hnw the demandant muſt ſet forth his title ; and of 
the tenant's plea in abatement or bar. ; 


1. Of the ſevcral writs of formedon, viz. formedon 
in deſcender, formedon in remainder, and formedon in 
reverter ; and of what things a formedon will lie, 


Formedon in the deſcender is an aQtion anc/Atrel droitu- 
rel, which lies for the iſſue in tail, upon a violation of 
the right which deſcends to him from his anceſtor, ac- 
cording to the form of the gift, and is in the nature of 
a writ of right, being the higheſt writ that an iflue in 
tail can have. 2 /n/t. 291. Plow. 235. PF. N. B. 471. 
Lit. ſet. 595. 

This writ lay not at Common law, but was given by 
IV:/tm. 2. cap. 1. the form of which is ſet forth in the 
ſtatute; for at Common law all eſtates- tail were fee-ſimple 
conditional, and the donee, by having of ifſue, might 


have aliened the eſtate, or forfeited it, in which caſes the- 


iſſue had no remedy ; but when by the ſtatute, called 
the ſtatute de donis conditionalibus, the donee was depri- 
ved of this power, it was alſo neceſlary that the iflue 
ſhould have a remedy againſt the alienation or diſconti- 
nuance of his anceſtor, and therefore the formedon in 


deſcender was given. Co. Lit. 21, 326. b. F., N, B, 
471. 1T And. 73. Plinv, 239. b, 6 Co. 40. Mor 
155. 1 Lent. 299. 


And therefore tince this ſtatute, upon every gift in tail 
of lands or tenements, if the anceſtor doth alien the lands 
or tenements, or be diſleiſed or deforced thereof and dieth, 
he who is heir unto the lands, by the force of the gift, 
ſhall have his formedon in deſcender againſt him who is 
tenant of the lands or tenements, or pernor of the pro- 
fits of the ſame. F. N. B. 171. 

So if tenant in tail hath iflue two daughters, and one 
of them hath iſſue a ſon, and dies, and the tenant in 
tail dieth, and a ftranger abates, the ſurviving daughter 
__ ſon ſhall have a formedon in deſcender, F. N., B. 
47S. 

So if a man give lands unto a woman, and unto the 
heirs which he himſelf ſhall beget on the body of the ſaid 
woman, and they have ifſue between them two daughters, 
and one of them hath iſſue a daughter, and dies; and 
after the donor and donee die ; the aunt and niece ſhall 
join in a formedon, F.N.B. 474. 

If tenant in tail hath iſſue two ſons, and dies, and 
the eldeſt ſon enters, and hath iſſue, and dies, and the 
iſſue enters, and dies without iflue, the youngeſt ſon of 
tenant in tail ſhall have his /ormedn in deſcender, 
F., N. B. 474\_ | 
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Tf tenant in tail hath ſercral daughters, and after his 
death they enter and make partition, if one of the Cauoh. 
ters aſter diſcontinues, and dies leaving iflue, ſuch jttue 
may have a formedon in deſcender. PF, N. B. 476. | Ste 
tit. Coparceners, x 

So if two coparceners be tenants in tail by deſcent from 
their father or mother, and aftuwards they make Piſ- 
tition, and one coparcener hath 1ii.ue and dies, and the 
other coparcener dies without iflue, the iſſue ſh _}; 
formedin in defſcender for the whole land, 17:x, 
476, 480. | 

So if lands in gavelkind be intailed, and defend to 
many brethren as heirs to their father, and they make 
pa:tition betwixt them ct. the Jands, and altermards one 
aliens his part and dies, his heir ſhall have a f9rmedsn of 
that. which they had in parts. F. N. B. 476. *' 

If lands be given to two men, and to the heirs cf the 
body of one of them, and he who hath the inheritance 
marries, and dies leaving iflue, ſuch iſſue may, aſter the 
death of him who hath the frechold, bring a formedn in 
deſcender againſt a firanger who abates, and ulledge the 
explees in his father; for to ſuch an intent the eftate- 
tail was executcd in the donee ; but in this caſe, it ſeems, 
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| that the wife of the donee who had the inheritance j1 hin 


ſhall not be endowed, becauſe the eflate-tail was not 
executed to all purpoſes in the huiband, Pork. ject. 
53+: ; : | 

If tenant in tail diſcontinue in fee, and dies, and the 
diſcontinuce makes a leaſe for lite, and grants the re- 
verſion to the iſlue, he ſhall not have a formeden againſt 
the tenant for lite, for by his formedea he mult recover 
an eſtate of inheritance, which the tenant hath not in 
him. Co. Lt. 297. 6. 

If in a formedon in deſcender the demandant is barre\ 
by verdict or on demurrer, yet his iftue in tail ſhall have 
a new. formedon on the conſtruction of the ftatute 
IV/:/t. 2. So if he be barred of a writ of error by a releaſe 
of errors by his anceſtor, yet he ſhall have a new writ of 
error; for he does not claim altogether as heir, - but per 
formam doni ; and by the ſtatute he ſhall not be barred by 
the ſaint or falſe pleading of his anceitor ſo long as the 
right of intail remains. 6 Cz. 7. 6. 

The writ of formedon in remainder lies where a gift is 
made in tail or for life, remainder in tail or in fee, and 
the tenant in tail or for life aliens, or is difleiſed, and 
dieth without iſſue, he in remainder, or his reprefenta- 
tive, may bring their formedin in remamder. Lit. fect, 
$07.8. Ne. B. $93 | | 

This writ, as it lies for him in remaind:r after an 
eſtate-tail, is grounded upon the equity of the ſtatute dz 
donis ; for a formedon in remaindcr did not lie upon an 
eftate at Common law, becauſe it was a fee-fimple con- 
ditional, whereupon no remainder could be limited, be- 
cauſe of the danger of a perpetuity, which was always 
againſt the policy of our law. 2 1»/t. 336. Bats 
ISI. o 

But it ſeems, that by the better opinion, a ſermedn 21 
remainder lay aſter an eftate for life ; for this was an in- 
tereſt well known long before the ſtatute de dns; vet 
others doubt hereof and think, that in this caſe it was 
given by the ſtatute of //:/im. 2. cap. 24. made in the 
ſame year, by which it is provided, "That whe»! TOUT 
from henceforth it ſhall happen in the Chancery, that in one 
caſe a writ is found, and nm like cafe falling under ite law, 
and requiring like remedy, is feund none, the clerks of the 
Chancery ſhall agree in making the writ. On which words 
it is clearly agreed the writ of entry in confimilt coſu is 
grounded, which is a proper writ for him in reverhion Or 
remainder a{ter an eſtate for life. F. N. B. 484. B-9th 
IST. | BE 
If lands be given to A. for life, and the reverſton 15 
afterwards granted to Þ. in tail, and after the cath of 
A. a ſtranger abates, B. ſhall have a formedon in rena!nier 
and not in the reverter. F. N. B. 484. Dyer 125. 

If lands be given to the father and ſon, ' and to the 
heirs of their two bodies begotten, remainder over in !ec, 
and the father dies leaving only one ſon, who afterwards 
dies without iſſue, and a ftranger abates, or the eſtate 
had been diſcontinued, he in remainder may have ene 
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formed, and need not bring ſeveral writs. Dyer 


4; 2 emaladet be once exccuted, that is to ſay; if the 
remainder-man be once ſeiſed of the eſtate-tail in poſleſ- 
fion, and the right deſcends to his heir, the heir ſhall 
not have a formedon in remainder, but in the deſcender ; 
as if 4. gives lands to B. in tail, remainder to C. in 
tail, B. dies without iſſue, C. enters and aliens in fee , 
and has iſſue D. D. ſhall not have a formedon in remain- 
der, becauſe C. his father was ſeiſed, and the right de- 
ſcended to him, but he ſhall have the general writ of 
formedon in deſcender. F. N. B. 486, 487. 8 Co. 89. 
Booth 152. | | 

The writ of formedon in reverter lies where the donee 
in tail or his iflue, and a ſtranger abates, or they who 
were ſeiſed by force of the intail diſcontinue the ſame; in 
either of theſe caſes, the donor or his heirs may have a 

ormedon 1n —_ Lit. ſet. 596: F. N. B., 487. 
vide Dyer 199. pl. 55. 

T his welt ay if Common law ; for though at Com- 
mon law the eſtate-tail was a fee-ſimple conditional, ſo 
that by having of iſſue, the donee by alienation, &c. 
might have barred the poflibility of the donor's right of 
reverter, yet the having of children was in the nature of 
a condition precedent ; and therefore if the donee never 

had a child, the donor might bring his formedon 11 rever- 
ter, and recover againſt any alienation or diſpoſition of 
the donee. 2 Inft. 336. Pld. 235. : 

It ſeems that all ſuch inheritances, as may be intailed, 
may be recovered in a formedon, and that therefore it 
lies not only of lands, but alſo of rents, commons, eſ- 
tovers, or other profits ariſing from lands. Co. Lit. 20, 

But no formeden will lie for things merely perſonal, 
which only charge the perſon, and neither iſſue out of 
land, nor relate to it, and therefore can't be demanded 
as a tenement in a precipe;z as if A. grants to B. and 
the heirs of his body, to be maſter of his hawks, or 
keeper of his hounds, with a fee or ſalary annexed to it, 
the iſſue of B. can't have a formedon thereof. 1 Rel. 
Abr. 837. Plow. 2. | | 

If there be a cuſtom in a manor, that copyholds may 
be intailed, which co-operating with the ſtatute de dons 
is allowed to be good, the iſſue in tail may have a forme- 
don of ſuch lands. Co. Lit. 60. 


2. How the demandant muft ſet forth his title; and of 
the tenant's plea in abatement or bar, 


The demandant in a formedon in the deſcender muſt 
make himſelf heir to him who was laſt ſeiſed by force of 
the intail, but he need not mention an anceſtor who hap- 
pened to be inheritable, but was never aQually ſeiſed by 
force of the intail; as if there be grandfather, father and 
ſon, and the father dies in the life-time of the grand- 
father, the ſon may bring his formedon without alledging 
any right in the father. So if the donee in tail has two 
ſons, and thee ldeſt dies in his life-time, the ſecond may, 
after the death of his father, bring his formedon without 
taking notice of the eldeſt ſon. Reg. 243. 8 Co. 87. 
Dyer 216. pl. 56, F. N. B. 477. Hetl. 78. 

So where in a formedon in deſcender the demandant ſet 
forth, that the right deſcended to him as brother and heir 
of the donee, without alledging that the donee died 
without iſſue; and it was held good; for he could not 
be heir to his brother, unleſs the brother had died without 
iſſue. 1 Md. 219. 2 Mod. 94. 8. C. 

In a formedon in reverter, the demandant need not in 

is writ or count alledge, that all the iſſue inheritable are 
dead; but it is ſufficient for him to ſay, that the donee 
1s dead without iſſue, and that after his death it ought to 
revert to him, for he-is a ſtranger to the pedigree, and 
therefore not obliged to make it out. Dyer 216. p/. 56. 
Booth 155. Dyer 14. pl. 75. 19. pl. go. 

So in a formedon in remainder, the demandant need not 
alledge that all the patties are dead, for he is equally a 

anger, as in the precedent caſe; and it is ſufficient for 


him to ſhew, that he who laſt inherited by force of the 
Yor, 1I, 


FOR 
intail is dead without iſſue, Booth 155, 23 Lev; 2i8z 
1 Leon; 286. 1 Brownl. 155; | 

So in a formedon in remainder upon an eftate-tail li- * 
mited to P. and XK; the remainder to F. in fee, & qu# 
pot mortem P. and K; to T; ſon and heir of F. ought 
to remain; and the writ was adjudged good without lay= 
ing expreſsly the death of F. though it was urged that 
the form of the regiſter was ſo, becauſe the laying of 
T. to be heir of F. doth import as much. Hob. 51. 

But in a formedon in remainder; it is not ſufficient for 
the demandant to alledge, that the iflue in tail is dead 
without iflue, without ſaying that the tenant in ail is 
alſo dead without iſſue, for he in remainder can have no 
title unleſs the eſtate-tail be ſpent; and it is not implied, 
that becauſe the iſſue is dead without iſſue, that therefore 
the tenant in tail is, for he may have other ſons beſides 
his eldeſt. 5 Mod. 17. Per Holt Ch. J. 

Alſo if there be tenant in tail who hath three ſons, 
and the ſecond levies a fine in the life-time of his father, 
and the land deſcends to the eldeſt, in whoſelife-time the 
ſecond fon dies, although the youngeſt ſon may, on the 
death of the eldeſt, bring his formedon in deſcender, and 
lay down the intail, and then bring it to his eldeſt bro- 
ther that was laſt ſeiſed, and make himſclf immediate 
heir unto him without mention of the ſecond brother 
yet if the ſecond ſon ſurvived the elder, the tenant in 
the formedon may plead the fine of the middle bruther, 
and that he or his iflue did ſurvive, &c. an t s will 
be a good bar. Fob. 333. 

In a formedon in deſcender by huſband and wife in 
right of the wife, the deſcent muſt be made in the writ 
to the wife alone, for the deſcent followeth the blood ; 
and to _ the huſband is a ſtranger, Hob, 1, 1 Brownl, 
I54. S. C. | | 

" a formedon in remainder, the demandant ought to 
ſhew the deed of gift, if oyer be required thereof, but 
he need not mention it in his count, but the tenant is 


to demand oyer thereof, F. N. B. 486, 487. Booth 


ISYJ, 

4, are ſeveral pleas both in bar and abatement, 
which the tenant may plead to this ation ; ſuch as non= 
tenure, which is a plea in abatement, and by which the 
tenant ſhews, that he is not tenant of the freehold, or of 
ſome part thereof, at the time of the writ brought, or 
at any time fince; which is called the pleading non- 
tenure generally, Booth 28. | 

Special non-tenure is where the tenant ſhews what in- 
tereſt and eſtate he hath in the land demanded, as that 
he is tenant for years, in ward, by ſtatute-merchant, 
elegit, or the like; and therefore the plea of ſpecial non= 
tenure muſt always ſhew who is tenant. Booth 29. 

In a formedon in deſcender againſt three, who plead 
non-tenure, and ifſue thereupon joined, it was found 
ſpecially that two of them were leſlees for life, the re- 
mainder to the third perſon ; and whether the three were 
tenants, as the writ ſuppoſed, was the queſtion; and it 
ſeems by the book that they were, for they ſhould have 
pleaded ſeveral tenancy, and then the demandant might 
maintain his writ. 1 Brownl. 153. 

At Common law, non-tenure of parcel of an intire 
thing, as a manor, &c. abated the whole writ ; but now 
by the 25 E. 3. cap. 16. it is enacted, . + That by the 
exception of non-tenure of parcel, no writ ſhall be 
abated, but only for that parcel whereof the non-tenure 
was alledged. Booth 29, 1 Mod. 181. Ms 

If the tenant pleads non-tenure of the whole, he need 
not ſhew who is tenant z but in a plea of non-tenure of 
parcel, he muſt ſhew who is tenant, and this even before 
the ſtatute ; for the Common law would not ſuffer a 
writ, good in part, to be wholly deſtroyed, except the 
tenant ſhewed the demandant how he might have abetter, 
1 A7:d. 181, | 

The tenant can't, after a general imparlance, plead 
non-tenure of part, tho* he may plead non-tenure of the 
whole. 3 Lev. 55. 

In a formedon in reverter it hath been adjudged, that if 
the tenant pleads non-tenure generally, the demandant 
may maintain his writ that he is tenant, tho' he can re- 
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e6ver no damages ; and that Littleton and Coke were not | 


to be intended of ſimple plea of non-tenure, but of non- 
tenure with a diſclaimer, as the pleadings were uſually in 
 Littleton's time: for upon the ſimple plea of non-tenure, 
ſuppoſing the tenant hath no freehold, but a reverſion in 
fee, the demandant ſhall not be reſtored to the fee, for 

nothing is diſowned by the ſimple plea of non-tenure but 
. only the freehold;z which may be true, and yet he may 
have the reverſion in fee; but when the tenant diſclaims, 
or pleads non-tenure, and diſclaims, the demandant ſhall 
be reſtored to the whole, becauſe he hath diſclaimed the 
whole. 3 Lev. 330. 2 Lutw. 963. S. P. 

Non dedit, i. e. No ſuch intail, is a good plea in bar 
of all formedons, and it may be pleaded by the vouchee. 
Co. Ent. 322. b. Booth 163. 

To a formedom in remainder may be pleaded in bar an 
* efſtate-tail, made by another long before the donor in the 
count had any thing, and that the tenants are heirs to 
the firſt intail. Booth 164. | 
| A remitter may be pleaded in bar, as thus; that the 
donee was ſeiſed in fee, and being an infant made a feoft- 
ment to the donor, who gave the land to the infant in 
tail, by which he was remitted, whoſe eſtate the tenant 

hath. Beoth 164. + 


If in a formedon in remainder the tenant pleads infancy,; 


and that the remainder deſcended to him, and prays his 

age; and the demandant pleads that the remainder did 

not deſcend to him, and thereupon iſſue is joined, and 

found for the demandant, a final judgment ſhall be given 

notwithſtanding the infancy of the tenant. Lev. 163, 
x $:4. 118, 252.8. C. 

The tenant may plead that the demandant, at the day 
of the purchaſe of the writ, was ſeiſed of the lands for 
which the formeden was brought, but in ſuch plea he 
muſt ſhew of what eſtate, /YVinch 23. Dyer 137. b. 

. 26. | 
iy” is held as a rule, that nothing can be pleaded in 
abatement to this ation after a view, but what ariſes 
upon the view. 3 Lev. 219. 

A feoffment and lineal warranty, with aſſets, by de- 
ſcent, may be pleaded in bar to rs in deſcender, 
So a collateral warranty, without aſſets, before the ſtatute 
4 & 5 Ann. might be pleaded in bar to ſuch a formedon, 
2 Inſt. 291. Booth 163. See tit. UMarranty. 

So a common recovery may be pleaded in bar to a 

2rmedon in remainder or reverter, either with double or 
fingle voucher; with ſingle, if the tenant to the writ 
were ſeiſed of the eftate-tail at the time of the recovery; 
with double voucher, tho? he were not ſeiſed. Booth 164. 

In a formedon the tenant may plead in bar an exchange 
between the anceſtor of the demandant and he under 
whom the tenant claims, and that the demandant entered 
into the lands given in exchange, and takes the profits ; 
and analienee may plead this n 54 tho* he be a ſtranger, 
for he is privy in eſtate. Bozth 165. 

For more learning on this ſubjeft, ſee 12 Vin, Abr. 
tit, Formedon. 


Fo2mella, A weight of lead of about 72 pounds. 
Cowell, edit. 1727+ | | 


Fomer action, In what caſes a good plea to the 
- bringing a new action. Action on the caſe for erecting 
of a nuſance 20 February; the defendant pleaded a prior 
aQtion, brought for erecting a nuſance 20 die Marti, 


and a recovery thereupon, and avers theſe to be the ſame 


nuſance and eretion. The plaintiff demurred, and 
zudgment againſt him; for he may have an action for 
continuing of the ſame nuſance, but can never have a 
new action for the ſame erection. 1 Salk. 10. Mich. 
10 WV. 3.B.R. ' TD 
Where a record of the ſame court is pleaded in abate- 
ment, and the plaintiff demands oyer of the record, and 
*tis not given him tn convenient time, the plea ought not 
to be received, but the plaintiff may fign his judgment, 
and the rule was, that unleſs the defendant gave oyer of 
the record the next day, judgment ſhould be for the 
plaintiff, Carth. 454. Trin. 10 W, 3.B, R. 
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New conſequential damages ſhall not give a new aQion 
in aſſault, battery and maihem, after a former recovery 
had. 1 Salk. 11. Trin. 13 W. 34 B. R. 

The plaintiff counted upon ſeveral promiſes for work 
and labour.in the pariſh of St. {ary le Bow in Londen + 
the defendant pleaded in abatement, that before this 
action brought the plaintiff had libelled in the Admiralty 
for the ſame cauſe of attion. Upon demurrer it was in- 
ſiſted for the plaintiff, that this was within the rule of 
Sparrie's caſe, 5 Rep. 62. that a priority of ſuit, in an 
inferior court, is no plea to an action brought in any of 
the courts at I/e/imin/ter; and the whole court gave 
judgment againſt the defendant, quod reſpondeat oufter, 
Gibb. 313, 314. 5 Geo. 2. C. B. 

The defendant pleads, that the plaintiff brought a 
former ſuit for the ſame matters, which ſuit is fill de- 
pending for ought he knows to the contrary, It was in- 
ſiſted for the plaintiff, that this plea was not good, becauſe 
he does not poſitively aver, that the former ſuit is fill 
depending ; and no ifſue can be taken upon his knowledse 
to the contrary, But the Maſter of the Rolls allowed 
the plea, becauſe the defendant [plaintiff] ought not to 
have ſet it down to be argued; for by that he admits that 
the former ſuit is depending ; but the plea ought ty have 
been referred to a maſter, to examine whether there was 
a former ſuit depending for the ſame matter or not; and 
ſaid, that there needs no poſitive averment, that the former 
ſuit is {till depending, for that is examinable by the 
maſter; and the defen lant never ſwears a plea of a for- 
mer ſuit depending, but it is always put in without oath, 
Vern. 332. Trin. 1685. 

The general rule is, that the party ſhall not be twice 
vexed for the ſame cauſe of aCtion but then it muſt ap- 
pear, that the court firſt poſſeſſed of the cauſe had juriſ- 
diction, and nothing ſhall be intended to be within the 
juriſdiction of an inferior court, but what is averred fo 
to be. Per Eyre, Ch. J. Trin. 5 Geo. 2. Gibb. 314, 
See 12 Vin. Abr. tit. Former ation, 

Foznagium, Signifies the fee taken by a lord of his 
tenants bound to bake in his common oven, as is uſual in 
the Northern part of England, or for permiffion to uſe 
their own ; alſo chimney or hearth-money. See FuUrnage. 
Et dominus Rex proinde admittit per an. de exitibus fornagit 
fur 10 libras, Placit. coram Rege & ejus Concil. in 
Par). 18 Ed. x. in turri London. 

Fonication, (Fornicatio,) Whoredom, the at of 
incontinency between ſingle perſons; for if either party 
be married, it is adultery : The f(t offence herein was 
puniſhed with three months impriſonment ; the ſecond 
was made. felony by an a&t made in 1650. cap. 10, Scz- 
bell”s Collefion. See Lewdneſs, | | 

Fo2piiſe, (Forpriſum, from the Fr. fors, i. e. extra, - 
and priſe, captio,) An exception or reſervation : In which 
ſenſe it is uſed in the ſtatute of Exon, 14 Ed. 1. We 
ſtill uſe it in conveyances and leaſes, wherein excepted 
and firepriſed is an uſual expreſſion. Forpriſe in another 
ſenſe is taken for any exaCtion, and is the ſame with 
forecapium, as appears in Thorn, anno 1285. Totum pras 
tum, &c. ſine quacunque forpriſa in excambium pro placed 
dedit. Cowell, edit. 1727. 

Forrare, To forage. Pruidam de Francis diſcurrebant 
emolumentis vittualium intendentes, quod vulgariter forrare 
dicitur, Mat. Pariſ. 124.2, 

Forſchoke, Forſaken. Cowell, edit. 1727. 

Foſcher, (Foreſcheta, from the Sax. for, before, nk 
a part or portion,) The outer or fore-part of a furlong, 
the ſkirt or flip or ſmall piece that lay next the highway, 
Una acra & dimidia videl. forſcheat jacen. ibidem. 
Paroch. Antiq. p. 531. Hae pecia terre prioris vocatur 
Herald's Pece, & habet unum forichztum jacentem proxime 


juxta prediftam meram. Ibid. 535. See Kennet's Gloſſary: 


Fo:ſes, Water-falls. Camb. Brit. tit. /:/moreland. - 
Fozſpeaker, An attorney or advocate. (ouwel!, edit. 
1727. | 
Forſpecen, To forbid. ZHabeat totum hc forſpecen, 
7. e. all this is forbidden, Leg. Canuti, cap. 46. apud 
Brompton. Cowell. edit. 1727. | 
Fozſtal, Sce Fotcltalling, 
| Foaſula, 


 Fozſulas A little fort. Forſulam funditus everterunt. 
"nyghton: 7 
Bol ceſeuies Was a learned lawyer, and Lord Chan- 
cellor in the days of Hen. 6. He wrote a book in com- 
mendation of our Common law, intitled, De Laudibus 
Anglia. Cowell, edit. 1727: 
rſt, Power, dominion, or juriſdiction. Cowell, 
dit, 1727+ Y | 
; "©o/riare, or Jnfo2tiare placitum, Is when many 
judges are aſſembled to do it. &S! juſtitiam fine Judicio di- 
mittant (judices) fed ſummonitts terrarum domints inforcietur 
lacitum ftermino competenti. Leg. H. 1. cap. 29, : 
Foztifications, To be made on the ſea-coaſt in 
Cornwall, 4 H. 8. c. 1. « o'r 
Lands to be purchaſed for the fortifying Portſmouth, 
Chatham, and Harwich, 7 Ann. c. 26. 8 Ann. c. 21. 
Lands for the fortifications of Plymouth and Chatham 
veſted in truſtees, 31 Geo. 2. c. 39. ſec? I. 
Compenſation given to the proprietors, 32 Geo, 2. 
$0. SO 
Monies payable to perſons under legal diſability to re- 
ceive the ſame, to be paid over to deputy remembrancer, 
Geo. 2. c. 11. ſet. 14. 
5 ads in Kent, Suſſex, and Southampton, on which 
forts have been erected, veſted in truitees, 2 Geo. 3. c. 


& 


VCmnpenſation made to the proprietors of thoſe lands, 

Geo. J- C 35+ : 7h 
: Forility, Fortilice, and Fo2teiet, ( Fortalitium, vel 
forteletum, & fortelleſcum, ) Signifies properly a little for- 
tified houſe or caſtle, made rather to preſerve the perſon 
of the owner and his goods, than to undergo a fiege. 
Within the towns and fortilities of Berwick and Carliſle, 
Stat. 11 Hen..7. c. 18. Cowell, edit. 1727» 

Fo2tioQ1, A fortiori, or multo fortiort, is an argument 
often uſed by L:ttleton to this purpoſe : If it be fo in a 
feoffment paſſing a new right, much more is it for the 
reſtitution of an ancient right, &c. Co. Litt. 25 ;, 260. 

Fortlet, (Fr.) Signifies a place of ſome ſtrength. 
Old Nat. Brev. fol. 45. : ; 

Foztuna, Ts that which is called in our law treaſure- 
trove, i. e. Theſaurum ducente fortuna invenire. Ingui- 
rendum «ft per 12 quratores pro Rege, &c. quod fideliter 
preſentabunt, &c. omnes fortunas, abjurationes, appella, &c. 
Spelman tells us it ſignifies fortuito occiſos. Cowell, edit, 
1727. See Sacrobarra. BR. 

Foztunium, A tournament or fighting with ſpears. 
In contemptum meum ipſe torneamento interfui/ti, & ſo- 
phiſtice illum fortunium appellaſii, Adat. Pariſ. anno 
I24I, 

Fourth, A long lip of ground. Cowell, edit. 1727. | 

Foſſa, A ditch full of water, where women com- 
mitting felony were drowned, but men hanged. Nam & 
ipfi in omnibus tenementis ſuts omnem ab antiquo legalem ha- 
| Guere juflitiam, videlicet, ferrum, foſlam, furcas, & fi- 
milia, In another ſenſe 'tis taken for a grave. Cowell, 
edit. 1727. See FUrca, ? 

Follae, Graſs cut or mowed for hay.) Cowell, edit. 
1727. , 

'FoCarozum operatio, Foſſe-work, or the ſervice of 
abouring, done by inhabitants and adjoining tenants for 
repair and maintenance of the ditches round a city or 
town; for which ſome paid a contribution called foſagium. 
Cowell, edit. 1727. See Kennet's Gloſſary. 

Foſſatum, (Lat.) A ditch, or place fenced with a 

itch or trench. Foſſatum in another ſenſe is taken for 
the obligation of citizens to repair the city ditches, 
Cowell, edit. 1727. 

FoCatura, The ſame with Foſſatum, 
 Fofſſellum, (Fofete!lum) A ſmall ditch. Cowell, edit. 
1727, | 


Foſſeway, (from f#/ſus, digged,) Was anciently one 
of the four principal highways of England, ſo called, be- 
Cauſe ſuppoſed to be fioged and made paſſable by the 

mans, and having a ditch upon one fide. Cowell, edit, 
1727. See {atling-ſtreet. 

Fofter-land, Is land given, affigned or ſet forth for 
finding of food or viduals for any monaſteries, for the 
monks, &;, Cowell, edit. 1727, 


lib. 2..C. 4I. par. 13: 
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 Fofferlean, Nuptial gifts, which we call a jointute j 
from the Sax. fofter-lean, ciborum exhibitis, that is, i 
Rpend which the wife hath for her maintenance. Corwellz 
e t. 1727. | ; | | 

Fother, or Fodder, (from the Teutohick fude#;) Is 
a weight of lead, containing eight pigs, and every pig 
one-and-twenty ſtone and a half, which is about a tung 
or a common wain or cart-load. Speight in his Anno- 
tations upon Chaucer. In the Book of Kates, mention is 
made of a fodder of lead, which is there ſaid to be 2006 
weight ; at the mines tis 2200 weight and a balf; among 
the plumbers at Londen t900 and a half, Cowell, edits 
1727. -;-. "M7 

Formel, A weight of lead of ten ftone or ſeventy 
pounds, Cowell, edit. 1727: | ; 

Fovea, A grave for burial of the dead. Stat. Eecleſe 
Paulin. Lond, MS. fo. 29, Cowell, edit. 1727. 
_ Foverare, To carry away fodder, to forage. Flets 


Foundation, The founding of acollege oran hoſpital, 
is called Foundatio, quaſi fundi-datio, or fundamenti_ le= 
catio, Co. Rep. 10, See College, Hoſpital, Mo- 
nalkeries, | 

Founder, (from fundere, to pour out,) Is he that 
melceth metal, and maketh any thing of it, by caſting 
it into a mould. Stat. 17 R. 2. cap. 1, We alſo ſay, 
That whoever builds and endows a college or hoſpital is 
the founder. Cowell, edit. 1727. | 

Founaling-hofpiral, See Hoſpital. . 

Founiare, To fawn as a deer. Dui fecerunt _ 
in foreſia, maxime ubi dame folebant founiare, Fletaz 
lib. 2. cape 41. par. 33 

Fourcher (Fr. Fourchir, to delay, put off, prolong) 
Signifies a putting off, prolonging, or delaying of an ac- 
tion. In the ftatute of J//. 1. cap. 43- are theſe - 
words, << Joint-tenants ſhall no more fourch, but only 
ſhall have one efloin,” &c. And in flat. 6 Ed. 1. cap. 
IO. it is uſed in the ſame ſenſe; ** The defendants ſhall 
be put to anſwer without fourching,” &c. 23 Hen. 6, 
c. 2, See 2 part. Inſt. fol. 250. In the Latin 'tis cal- 
led furcare; and ſignifies, where a man and his wife, or 
each of them, caſts an efloin, then *tis called furcare, 
becauſe *tis. twofold, Caveat vir & mulier implacitati, 
quod ſemper in eſſonto alterius alter compareat, quamdiu fur- 
care poſſmt; & cum ultra non poſſint, concurrant eorum efſa- ; 
nia in ſuts locts ; alter autem eorum tantum unum eſſonium de 
malo letti habere poteſt. Hengham Mag. cap. 9. ' Cowell, 
edit. 1727. . 

Fourgeld, or Footgeld, (from the Sax. fot, pes, 
and geldan, ſolvere, 1. e. pedis redemptio,) Signifies an 
amercement for not cutting out the balls of great do 
feet in the foreſt. See Grpeditate. And to be quit 
of footgeld is a privilege to keep dogs within the foreſt, 
unlawed, without OR or controul, 2 ton's 

uriſd. fol. 197. anwood, part 1. pag. 86, This 
ek eat always allowed in A/iſ. Fore/t. de Pickring, 
10 Ed. 3. | 

F DF ion. The law makes no fration of a day ; and 
therefore if a perſon dies of a wound he received, the 
year and day ſhall be computed from the beginning of the 
day on which the wound was given, and not from the 
preciſe minute or hour. 2 Hawk. P. C. 163. 

An a& of record will not admit any diviſion of a 
day, but is to be ſaid done the firſt inſtant of the = 
4rg. and judgment accordingly. Paſch. 23 Eliz. Mo. 
I 


if the King's tenant pays his rent upon the day, the 
King's Pers. "i ſhall have it paid aver again; though 
otherwiſe it is in caſe of a common perſon. Mich. 11 
Fac. 10 Rep. 127. b. cites 44 Eliz. 3. 3 6. 4 
 Aſſumpſit, to pay 401. by 5s. per month; where a 
man brings an action for breach, on the firſt day, it is 
beſt to count of the damages for the intire debt; for he 
cannot have a new action; but he muſt declare that the 
401. is not paid, nor any part of it; for the 4o/. is 
not yet due, Cro. F. 505. Mich. 16 Fac. B. R. 

In preſumption of law, when a-thing is to be done 
upon one day, all that day is allowed to do it in, for the 
avoiding of fractions in time, which the law admits not 


of, 


| 
| 
| 
| 
| 
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of, but in caſe of neceſſity. Per Roll. Ch, ]. Sti. 119. 
Tin. 24 Car. B. R. © 

Biſhop collates the ſame day that he dies, his ſucceſſor 
ſhall preſent. Arg. Hard. 24. 

Inſurance for H.'s life; H, died on the laſt day ; 

Holt Ch. ). the law makes no fraQtion in a day; yet, 

in this caſe, he dying after the commencement, and be- 
fore the end of the laft day, the inſurer is liable, becauſe 
the inſurance is for a year, and the "= is-not complete 
till the day be over; yet, if A. be born on the 3d day 
of September, and on the 2d day of September, 21 years 
afterwards, he makes his will, this 1s a good will, for the 
law will make no fraftion of a day, and by conſequence 
he was of age. 2 Salk. 625. Trin. 11 W. 3. B. R. at 
Guildhall, per Holt, Ch. J. in Sir Robert Howard's caſe. 

Fractitium, Arable land. Pratum de mura & 3 
acras terre de fratitio. Mon. tom. 2. pag. 878. 

Fracura navium, Wreck. | 

Fragium, A right of making faggots in a wood, 
Cong eiſdem fragium, focalia, &c. Mon. tom. 1. pag. 

Il'3, 
| F rames or engines for ſtocking and frame-work 

itters. Penalties for exporting frames or engines for 
ſtockings, 7 & 8 W. 3. c. 20. ſeft. 8. Frame-work 
knitters are within 12 Geo. 1. Coneerning combina- 


tions of workmen, 12 Geo. I. c. 34 ſet. 8. 


Frampole fences, Are ſuch fences as any tenant in 


the manor of I/r:ttle in Efſex hath againſt the -lord's de- | 


means; whereby he hath the wood growing on the fence, 
and as many trees or poles as he can reach from the top 


 . of the ditch with the helve of his ax, towards the repair 


of his fence, Chief juſtice Brampton, whilſt he was a 
praQtiſer and feward of this court, acknowledged he 
could not find out the reaſon why theſe fences were cal- 
led __ It may. come from the Sax. fremful, pro- 
fitable,” or may be a corruption of franc-pole, becauſe the 
poles are free for the tenant to take. Cowell, edit. 1727. 

France, The realm and people of England ſhall not 


be ſubject to the king or kingdom of France, 14 Ed. 3. 


ft. 5. Commerce with France prohibited, 3 & 4 Ann. c. 
13- Entering into the French King's military ſervice as a 
commiſſion or non-commiſhion officer, without leave un- 
der the ſign manual, made felony, 29 Geo. 2. c. 17. No 
victuals to be exported from the plantations during the 
war with France, except to Great Britain or lreland, or 
ſome of the plantations, 3o Geo. 2. c. 9. 

Franchilanus, (from the Fr. franche, 7. e. free) A 
freeman. Sciatis me dediſſe, cum villanis & franchilano, 
nomine hamone, & cum tenuris eorum, &c., Charta H. 
4- 2. in M. Mon. Angl. 1 par. fol. 442. b. And in 
Domeſday we find francus homo uſed fer a freeman. 
Cowell, edit. 1727. 

Franchiſe, ( Franche/ia, libertas) Is taken with us for 
a privilege or exemption from ordinary juriſdiction, and 
ſometimes an immunity from tribute: It is either per- 
ſonal or real, (Cromp. Furiſd. fol. 141.) that is, belong- 
ing to a perſon immediately, or elſe by means of this or 
that place, or court of immunity, whereof he is either 
chief or a member, In what particular things a fran- 
chiſe commonly conſiſts, ſee Britton, cap. 19. Franchiſe 
royal, 15 R. 2. cap. 4. and 2 H. 5. cap. 7. in fine, 


 feemeth to be where the King's writ runs not, as Cheſter, 


Durham, &c. which are called Seigniories royal, Anno 2 
H. 6. c. 4. and formerly Tyndal and Examfhire in Nor- 
thumberland. The author of the New Terms of the Law 
faith, That a franchiſe royal is, where the King granteth 
to one and his heirs, that they ſhall be quit of toll, or 
fuch like, Cowell, edit. 1727. Franchiſe is a royal 
privilege in the hands of a ſubje&t. Fin. 38. 
BY epamupey ſhall not prote& felons, St. We/im. 1, 3 

» To-. © Jo 

Queſtions of non-uſer and abuſer of liberties, ſhall be 
diſcuſſed by the treaſurer and barons with the aſliſtance 
of the other judges, Sr. forma conceſſ; 13 Ed. 1. /t. 6. 

Liberties confirmed that had been long uſed, St. 2s 
warr. 18 Ed. 1. ft, 2. 

Inquiſitions to be taken before granting liberties, St, de 
libertat. perquirend'. 27 Ed. 1. ff. 2, 

3 2 
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Hundreds, &c. ſhall! not be let at too great far ' 
Artic, ſuper cart. 28 Ed. 1. cap.'14. | 

How proceſs ſhall be awarded on the plea of a deed, 
&c. made within a franchiſe, 9 Ed. 3./. 1. c. 4. 

Liberties reſtraining the freedom of merchandize, 
againſt the common utility, and void, 2 KR. 2, /, x, 
Co I, 

Where lords are named diſſeiſors in affiſes to ouft 
them of their franchiſes, the writ ſhall abate, g Z, 


c. 5. or where default is made by colluſion, 8 FX. FM 


Cc. 26. 

Power of pardoning treaſon and felonies, and other 
liberties re-united to the crown, 27 Hd. B. c. 24. 

Franchiſes of the late abbeys revived, 32 H. 8. c, 20, 

Clerk of the crown prohibited to iflue proceſs on in- 
quiſitions for felons goods, &c. againſt lords, &c. who 
have had their charters inrolled and allowed, 4 & 5 J/, 
& 1. [c. 28. 

Patentees may inrol ſo much of their charters as con- 
cerns the particular liberties claimed, 4 & 5 JF & A, 
Co 22, 

Sheriffs ſhall upon requeſt name a deputy to reſide in 
a franchiſe, 13 Geo. 2. c. 18. ſe#?. 6. | 

Heretable juriſdictions in Scotland reſumed, 20 Ges. 2, 
C. 43+ 

For more learning on this ſubjef, ſee 12 Vin, Abr. tit, 
Franchiſes. | 

Francigenae, Was the general appellation of all 
foreigners, unleſs they could prove themſelves to be 
Engliſhmen. See Englecery. 

Francling, A freeholder, gui /ibere tenet. See Fore 
teſcue de Laud, Leg. Angl. cap. 29. | 

Frank, was a French gold coin worth about a French 
ſhilling; but in computation was twenty /o/s, which is a 
livre, or pound; and about twenty pence in our money, 
Cowell, edit. 1727. 

Frank-almoin, (Libera Elemesſyna) Signifies a te= 
nure or title of lands or tenements beſtowed upon God, 
that is, given to ſuch people as devote themſelves to the 
ſervice of God, for pure and perpetual alms; whence 
the feoffors or givers cannot demand any terreſtrial ſer- 
vice, ſo long as the lands, &c. remain in the hands of 
the feoffees. With this agreeth the Grand Cu/iumary of 
Normandy, cap. 32. See Bratton, lib. 2. c. 5 & 10 
and F, N. B. fol. 211. Britton makes another kind of 
this land, given in alms, but not in freealms. As if an 
abbot, &c. holds lands of his lord for certain divine ſer- 
vice to be done, as to ſing every Friday a maſs, or do 
ſome other thing; and if ſuch divine ſervice be not 
done, the lord may diftrain;z and in ſuch caſe the abbot 
ought to do fealty to the lord; and therefore it ſhall 
not be ſaid a tenure in frank-almoine, but a tenure by 
divine ſervice; for it cannot be frank-almoe, it any 
certain ſervice be expreſſed. Cowell, Tenures in frank- 
almoine are not taken away, 12 Car, 2. G& 24. ſe#t. 7. 
See Mo2tmain. 

Frank-Bank. See Free-Bench. 

Frank chaſe, Libera chaſea, Is a liberty of free 
chaſe, whereby all men having ground within that com- 
pals, are prohibited to cut down wood, &c. without the 
view of the foreſter, though it be in his own demeſnes. 
Crom. Turiſd. fol. 187. | | : 

Frank-fee, (Liberum feudum) Is by Broke, tit. De- 
meſne, num. 32. thus deſcribed ; That which is in the 
hands of the King or lord of any manor, being ancient 
demeſne of the crown, (viz. the demeſnes) 1s called 
frank-fee, and that which is in the hands of the tenant 
is ancient demeſne only. See Reg. Orig. fol. 12. where- 
by that ſeemeth to be frank-fee which a man holds at 
the Common law to himſelf and his heirs, and not by 
ſuch ſervice as is required in ancient demeſne according 
to the cuſtom of the manor. And again, in the ſame 
book, fol. 14. there is a note to this effect, that the 
lands which were in the hands of King Zdward the Con- 


feffor at the making of Domeſday- Book, is ancient de- 


meſne, and that all the reſt of the realm is called frank- 


fee, wherewith #itzherbert agrees in his Nat. Brev. fel. 


161, ſo that by this rule all the land in the reajm 1s 
either 
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either ancient demeſne or frank-fze, The author of 
Terms of Law defines frank-fee to be a tenure in fee-ſim- 
le of lands pleadable at the Common law, and not in 
ancient demeſne. Fachineus, lib. 7. cap. 39. makes 
-udum francum eſſe pro quo nullum ſervitium preſtatur 
domino, with whom agrees Zaſins de Feudis, part 12. 
ſaying, That therefore it is FRegw improprium quia ab 
omni ſervitio liberum. Theſe lands which were held in 
frank-fee, were exempted from all ſervices, but not from 
homage. Cowell. : ; 

Frank:ferm, (Firma libera) Is land or tenement, 
wherein the nature of fee is changed by feoffment out of 
knights-ſervice for ſeveral yearly ſervices; and, whence 
neither homage, worſhip, marriage, nor relief may be 
demanded, nor any other ſervice not contained in the 
' feoffment. Britton, cap. 66, num. 3. See Fee-farm. 
Frank-fold, Is where the lord hath the benefit of 


folding his tenants ſheep within his manor, for the ma-_ 


nuring his land. Keil. Rep. fol. 198. a. Duod vaſſallis 
olim & uſufruftuariis denegatum, maneriorum I praedio- 
rum dominis folum competebat, ſays Mr. Somner. It is 
compounded of the Fr. franc, 7. e. free, and the Sax, 
fald, i. e. a fold. See Faldage, 

Frank-law, (Libera lex) Is the benefit of the Com- 
mon law of the land. Crompt. Zu/t. fol. 156. deſcribes 
what it is by the contrary; for he that for an offence, as 
conſpiracy, &c. loſeth his frank-law, is ſaid to fall into 
theſe miſchiefs; firſt, That he may never be impanel- 
led upon any jury or affiſe, or otherwiſe uſed in teſtify- 
ing any truth. Next, If he have any thing to do in 
the King's court, he muſt not approach thither in per- 
ſon, but appoint his attorney. Thirdly, His lands, 
goods, and chattels muſt be ſeized into the King's hands ; 
and his lands muſt be eſtreated, his trees rooted up, and 
his body committed to priſon; for this the ſaid author 
cites Lib, Afſiſ. fol. 59. Conſpiracy, 24 Ed. 3. fol. 34- 
Se Conſpiracy. 

Frank-marriage, (Liberum maritagium) Is a tenure 
in tail ſpecial, growing from theſe words in the pift 
compriſed, Sciant, &c. me M. H. de W. dedifſe & con- 
efſiſſe & preſenti charta mea confirmaſſe J. A. filio meo & 
Margeriz uxorti ejus, filie vere T. N. in liberum marita- 
gium unum meſſuagium, &c, Weſt Symbol. part. 1. lib. 2. 
ſ. 203. The effet of which words is, that they ſhall have 
the land to them and the heirs of their bodies, and ſhall 
do no fealty to the donor till the fourth degree. Glanwil, 
ih. 7, cap. 18. and Brafon, lib. 2. cap. 7. num. 4. divi- 
deth maritagium in liberum & ſervitio obligatum. Fleta 
gives this reaſon why the heirs do no ſervice until the 
fourth deſcent. Ne donatores vel eorum heredes, per ho- 
magit receptionem, a reverſione repellantur. And why in 
the fourth deſcent and downward they ſhall do ſervice 
to the donor, Puia in guarto gradu vehementer praſumitur, 
gud terra non eft pro defettu haredum donatortorum rever- 
ſura, lib, 3. cap. 11. All this appears very plain in 
Brafon's words, who tells us, That maritagium hberum 
eft ubi donator vult quad terra fic data erit quieta & libera 
ab omni ſeculari ſervitio quod ad dominium feods poſſit per- 
tinere, & ita quod ille cui data fit nullum omnino made faciat 
fervitium uſque ad tertium heredem, & uſque ad quartum 
gradum. And then he mentions how the degrees ſhall be 


computed, viz. the donee himſelf ſhall be in the firſt de- 


gree, his heir in the ſecond, his heir in the third, and 
his heir in the fourth degree; and afterwards the land 
was fubje@t to a!l the former ſervices, becauſe it was ſup- 
poſed then to revert to the lord for want of heirs. So 
that it was exempted only uſque ad quartum gradum,. 
The lands which were given in marriage, & ſervitio obli- 
zatz, were, with a reſervation of the ſervices due to 
the lord, which the donee and his heirs were bound to 
perform for ever; but neither he, or the next two heirs 
were bound to. do homage ; that was to be done when 
t came to the fourth degree, and not before; and then 
yr ſervices and homage were to be performed. Cowell, 
edit, 1727, 

Frank:pledge (Franci plegium, from the French 
franc, liber, and pleige, fidejuſſor,) Signifies a pledge or 
ſurety for freemen: For the ancient cuſtom of freemen 


of Z yu, for the preſervation of the publick peace, 
| OL, II, | . 
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was, That every free-born man at fourteen years of age» 
(religious perſons, clerks, knights, and their eldeſt ſons 
excepted) ſhould find ſurety for his truth towards the 
King and his ſubje&s, or elſe be kept in priſon; where- 
upon a certain number of neighbours uſually became 
bound one for another, To ſee each man of their pledge 
forthcoming-at all times, or to anſwer the tranſgrefſion 
committed by any gone away: So that whoſoever of- 
fended, it was forthwith inquired in what pledge he was, 
and then they of that pledge either brought him forth 
within 31 days to his anſwer, or ſatisfied for his offence, 
'This was called frank-pledge, and the circuit thereof de- 
cenna, becauſe it commonly confiſted of ten houſholds, 
and every particular perſon, thus mutually bound for 
himſelf and his neighbours, was called decennicr, becauſe 
he was of one decenna or another. This cuſtom was ſo 
kept, that the ſheriffs at every county-court did, from 
time to time, take the oaths of young ones, as they at- 
tained the age of fourteen years, and ſee that they were 
compriſed in ſome dezen; whereupon this branch of the 
ſheriff's authority was tiled Viſus franci plegii, View of 
frank-pledge. See the ſtatute for view of frank-pledge, 
made 18 £4. 2, Seealſo Detiners, Leer, Uiew of 
frank-pledge, and Fribozgh. That we borrowed this 
cuſtom of the Lombards, manifeſtly appears in the ſecond 
book of Feuds, cap. 53. Upon which read Hotoman, &c. 
What articles were wont to be inquired of in this court, 
fee m Horn's Mirror of Juſtice, lib. t. cap. De la vweue 
des frank-pledges; and what theſe articles were in former 
times, ſee in Fleta, lib. 2. cap. 25. and 4 Par. Int. fol. 
73- In an ancient charge of the inqueſt of wardmote, in 
every ward in London, it is ſaid, and if there be any perſon 
within the ward that is not under frank-pledge, that is to 
ſay, under love and law, &c. This may alſo be ſeen in- 
Bra#. lib. 3. traft. De corona, cap. Io. viz. Omnis homo, 
froe liber, froe ſervus, aut ft vel debet efſe in ſrancoeplegio, 
aut de alicujus manupaſtu, niſi ſit aliquis itinerans de loco in 
locum, qui non plus ſe teneat ad unum quam ad alium, vel 
quid habeat quod ſufficiat pro franco-plegio, ficut dignitatem, 
vel ordinem, vel liberum tenementum, vel in civitate rem 
immobilem, Sc, Cowell, edit. 1727. 

Frank-tenement, A poſleſfion of freehold lands and 
tenements, See Freehold, 

Fraſſetum, A wood or woody ground. 1 rf. fel. 
4- b. I take it to be a corruption of fraxinetum, a wood 
where aſhes grow. Vibe? 

Frateria, A fraternity, brotherhood, or ſociety of 
religious perſons, who were mutually bound to pray for 
the good health and life, &c, of their living brethren, 
and the ſouls of thoſe that were dead. In the ſtatutes of 
the cathedra] church of St. Pau/s in London, collected by 
Ralph Baldock dean, £295. there is one chapter De fra- 
teria beneficiorum eccleſix $. Pauli, Cowell, edit. 1727, 

Fraternity, Is ſome people of a place united together 
in reſpet of myſtery and buſineſs into a company, and 
their Jaws and ordinances cannot bind ſtrangers, for they 
have not a local power or government. 1 Salk, 193, 
A corporation may make a fraternity. 1 Salk. 193. 

Frater nutricius, A baſtard brother ; ſo 1alm/bury 
uſes it; and ſo it is uſed in old deeds, Cowell, edit. 
I727. 

Fratrueles, The ſons of two brothers. Succe//it fra- 
truelis ejzs 1n regnum, &c. Cowell, edit. 1727. | 

Fratres conjurati, Are ſworn brothers or compa- 
nions. Simeon Dunelm. pag. 81, 190, 203. and Hove- 
den, pag. 445. Sometimes they are fo called who were 
ſworn to defend the King againſt his enemies. Leg. IF. r. 
cap. 59. Precipimus ut omnes liberi homines int fratres 
conjurati ad monarchiam nefltram & regnum noſtrum contra 


( inimicos pro poſſe ſuo defendendum, Leg. Edw. I. Cap. 3 5. 


Fratres:pyes> Were friars wearing black and white 
garments, They are mentioned in Jal/mgham, pag. 124. 
viz. [n quodam carmeterio qued fuerat quondam fratrum quos 
freres-pyes veteres appellabant. 

Fratriagium, ls that part of the inheritance which 
comes to the younger brothers; for whatever they poſſeſs 
of the father's eſtate, they poſſeſs it ratizne fratriagit, 
and are to do homage to the elder brother for it, becauſe 
he is bound to do homage for the whole to the ſuperior 

E-e | | lord, 
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lord. Bradon, lib, 2, cap. 35. Fleta, lib. 3. cap. 16. 


par. ©, 7. 

Fraud, (Fraus,) Is deceit in grants and conveyances 
of lands, and bargains and fales of goods, &c. to the da- 
mage of another. F. N. B. gs. | 

F raud, covin, colluſion and deceit, are often uſed as 
ſynonymous words, and in whatever ſhape or form they 
appear in, are always deemed odious inthe eye of the law, 
Co. Lit. 3. b. Lord Coke defines covin to be a ſecret aſſent, 
determined in the hearts of two or more, to the de- 
frauding and prejudice of another. Co, Lit. 357. 


i 


1. That as are deemed fraudulent in the courts of 
Commen law, tho' nat within the expreſs proviſion of any 
at of parliament, Me 

2. What atfts are deemed fraudulent in the courts of 
equity, 

3. Of fraudulent conveyances to defeat creditors and pur- 
chafers within the ſlatutes 13 & 27 Elizabeth. 

4. Other /tatutes relating to frauds, and caſes determined 
won them. | 

5. In what court the fraud is cogniſable; and in what 


eajes the wrong-doer is farther punifhable than by making 
void the fraudulent act. : 


1. That afts are deemed fraudulent in the courts of 
C:rmon law, tho" not within the expreſs proviſion of any 
act of paritament, 


Here it may be laid down as a general rule, that with- 
out the expreſs proviſion of any a& of parliament, all 
deceitful praCtices in defrauding or endeavouring to de- 
fraud another of his known right, by means of ſome art- 
ful device, contrary to the plain rules of common honeſty, 
are condemned by the Common law, and puniſhable ac- 
cording to the heinouſneſs of the offence, Co, Lit. 3. 6. 
Dyer 295. 

Such as cauſing an illiterate perſon to execute a deed 
to his prejudice, by reading of it over to him in words 
different from thoſe in which it was written, 1 Sd. 312. 
So if one perſuades a woman to execute writings to an- 
other as her truſtee, upon an intended marriage, which 
in truth contained no ſuch thing, but only a warrant of 
attorney to confeſs a judgment, &c. 1 Sd. 431. 

Alſo it is a rule, that a wrongful manner of executing 
a thing ſhall avoid a matter that might have been exe- 
cuted lawfully. Co. Lit. 35. Es 

As if a man, that has a right of aQtion to certain lands, 
by covin cauſes another to ouſt the tenant of the land to 
the intent to recover it from him; and he recovers ac- 
cording]y againſt him by aCtion tried, yet he ſhall not be 
remitted to his ancient right, but is in of the eſtate of 
him who was the ouſter. 41 AY. 28. 44 Af. 29. 
1 Rzl. Abr. 420, 549. C9. Lit. 357. Poph, 64, 100. 

So it one man ditleiſes another of land, to which a 
woman hath title of dower of covin, and with confent of 
the woman, to the intent to endow her, and he endows 
her in the county accordingly, yet this is of no effeR 
againſt the diſſeiſee, but he may ouſt him becauſe of the 
Covin. :44 Af. 29. 1 Rel. Abr. 549. | 

If goods are fold in a market-overt, by covin, be- 
tween two, on purpoſe to bar him that has a right, 
this ſhal! not bar him thereof. 2 1nff, 713. Cro. Eliz. 
&6, 

As to fraud in contrats and dealings, the Common 
law fubje&ts the wrong-doer, in ſeveral inſtances, to an 
action on the caſe; as a perfon having the poſſeſſion of 
goods ſells them to another, affirming them to be his 
own, when in truth they are another's, an ation on the 
Cale lies. 1 Rzl. Abr, 95, Cro. Fac. 474. © 

But if A. poſlefſed of term for years, offers to ſell it 
to Þ. and fays, that a ſtranger would have given him 
twenty pounds for this term, by which means B, buys it, 
tho' in ruth A, was never offered twenty pounds, no 
action on the caſe lies, tho' B. is hereby deceived in the 
mou 1. Rol. Abr. 91, 1ct. . 1. Sid.- 146, Yeiv. 20. 
8.4. | 
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| But if on a treaty for the purchaſe of a houſe, the ge. 
fendant affirms the rent to be thirty pounds per any, 
whereas in truth it is but twenty. pounds, and thereh 
the plaintiff is induced to give ſo much more than the 
houſe is worth, an aCtion on the caſe lies; for the value 
of the rent is the matter that lies in the private know. 
ledge of the landlord and tenant, and if they affirm the 
rent to be more than it is, the purchaſer is cheated, and 
ought to have a remedy for it. 1 Sa/4. 211, 1 Lev, 
4a I Sid, 146, 1 Keb, 510, 518, 522. S, P, ad- 
udged, 

: f a vintner ſells wine, which he warrants to be ſound 
and not corrupted, or if a perſon ſells any commodity 
which he warrants to be good, if it proves otherwiſe, an 
action on the caſe lies againſt him, 11 Hen. 6, 18, 
F, N. B. 96. Dyer 75. © 

If A. is employed by B. to fail from Enpland to the 
Indies, and covenants that he or his ſervants will not 
thence import any callicoes, &c. and A. retains C. as his 
ſervant in this voyage, and acquaints him with the cove- 
nants; and notwithſtanding C. falſly and fraudulently 
brings thence certain callicoes, &c. A. ſhall have an aQion 
againſt C. for tho' no 2Qion lies by a maſter for a bare 
breach of his command, yet if a ſervant does any thing 
falſly and fraudulently to the damage of his maſter, an 
ation will lie. 1 Sid. 298. 2 Keb. 88. 8. G 1 Lev. 
188. 8. C. 

If A. be excommunicated, and the letters of excom- 
munication are brought to the parſon of the pariſh to be 
read and publiſhed in the church againſt A. and the par- 
ſon having malice to B. inſerts his name inſtead of the 
name of 4. and pronounces him excommunicated, an 
ation on the caſe lies. 1 Rel. Abr. 100. Cro. Eliz. 
838. | 

"I a man chaſes the cattle of another into the Jands of 
7. S. whereby he is ſubject to the ation of F. S. an 
ation on the caſe lies againſt him. 1 Rel. Ay. 100, 101. 
Cre, Car. 325. S.C. y 

If A. hath judgment againſt B. and F. S. with an in- 
tent to defeat him of the benefit of it, perſuades B. to 
acknowledge a judgment to a ſtranger, to whom in truth 
he owed nothing, and thereupon his goods are taken in 
execution, &c, 4, may bring an ation on the caſe a- 
geainſt F. S, on this fraud and combination. Carth. 3, 4. 

If lands be aliened pending a writ of debt by covin, 
to avoid the extent thereof for the debt; yet when the 
covin appears upon the return of the elegit by the ſheriff, 
the land fo aliened ſhall be extended. 1 Rel. Abr. 549. 

If a man makes a feoftment to the uſe of his ſon, an 
infant, and not in conſideration of marriage, &c, and 
ten days afterwards commits treaſon, of which he is at- 
tainted, this land ſhall be forfeited ; for the feoffment 
was fraudulent againſt the King, 2 Ro/. Abr. 34. 

But if the fooffment had been made in purſuance of an 

agreement entered into before, by which it was agreed, 
in conſideration of his wife's ſettling her lands in ſuch 
manner, that he would alſo ſettle his lands on his ſon; 
this it ſeems is not fraudulent, but good againft the King. 
2 Rol. Abr. 34. 
A. being in Newgate for a robbery makes a bill of ſale 
of all his goods, to the intent tv make a proviſion for 
his ſon, and is afterwards convicted and executed ; and 
in an ation of trover brought by the ſon againſt the ſheriff 
of London, it was held by Holt Ch. J. That the bill of 
ſale was fraudulent; for tho? a ſale bena fide, and for va- 
luable conſideration, had been good, becaule the party 
had a property in the goods till conviction, and ought t0 
be reaſonably ſuſtained out of them, yet this conveyance 
is fraudulent at Common law, for it cannot be intended 
to any other purpoſe than to prevent a forfeiture, and de- 
fraud the King. Skin. 357, 

A man comes by habeas corpus out of London, and had 
no Cauſe to leave that priſon, but by his covin ; it was 
ordered, that he ſhould be in execution till he had paid 
the debt recovered againſt him after the writ brought, 
and that after he ſhould be remanded to anſwer the 
plaintiF there, 1x Ro!, Abr. 549. Cra. Car. oy. . - 

en 
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Hence it appears, that the making uſe of the proceſs 
of the law is not only a fraud, but an aggravation of the 
offence; as if a perſon intending to ſteal a horſe takes 
out a replevin, and thereby has the horſe delivered to him 
by the ſheriff, or if one intending to rifle goods, gets 
poſſeſſion from the ſheriff by virtue of a judgment ob- 
tained, without any the leaſt colour of title, upon falſe 
affidavits, &c. 2 Inft. 108. H. P.C. 63. Kel. 43. 
1 Sid. 254. Raym. 276. ; ; 

If A. on a quarrel with B. teJls him, that he will not 
ſtrike him, but that he will give B. a pot of ale to ſtrike 
him, and thereupon B. ſtrikes, and A. kills him; he is 
guilty of murder, for he ſhall not elude the juſtice of the 
Jaw by ſuch a pretence to cover his malice, A, P, C, 
48. 1 Hawh. P. C. 81. 

So if B. challenge A. and A. refuſe to meet him; but 
in order to evade the law, tells B. that he ſhall go the 
next day to ſuch a town about his buſineſs, and accor- 
dingly B. meets him the next day in the road to the 
ſame town, and aflaults him, whereupon they fight, and 
A. kills B. he ſeems guilty of murder, unleſs it appear 
by the whole circumſtances, that he gave B. ſuch infor- 
mation accidentally, and not with a deſign to give him an 
opportunity of fighting. 1 Hawk, P. C. 81. 

If a perſon takes a lodging in a houſe, under the co- 
Jour thereof to have the opportunity of rifling it, and to 
elude the juſtice of the law, by endeavouring to keep out 
of the letter of it, by gaining a poſſeſſion of the goods 
with the conſent of the owner, he ſeems to be as guilty 
of felony as any other felon, inaſmuch as his whole in- 
tention was to defraud the law. Kel. 24, 81. 1 Show. 
$9, 5l- 

A man takes a wif, and afterwards marries another, 
his firſt wife living ; and by deed gave part of his goods 
to his pretended ſecond wife ; it ſeems this is a fraudu- 
lent gift within 13 Eliz. and by the Common law too, 
in reſpeC of creditors, becauſe made without any valuable 
conſideration; for the ſecond pretended marriage is fo far 
from coming under the notion of a conſideration, that it 
is a crime puniſhable by law. 2 Leon. 223. 

A man has a judgment for a juſt debt againſt A. and 
takes out a fieri factas, and gets the ſherift to ſeize the 
goods, but would not let him proceed further, but ſuf- 
fered the goods to remain in the cuſtody of A. the debtor. 
B. who has alſo a judgment againſt 4. for a juſt debr, 
takes out a fieri facias; and the queſtion was, whether 
he could ſeize upon the goods; and it was held per cur”, 
That he might, for the former was a fraudulent execution, 
and the ſheriff might very well return =u/la bona upon it. 
Fareſ. 37. 

If there be judgment in debt againſt F. S. and he 
ſuffers himſelf to be outlawed for felony with an intent 
to defraud his creditors, and afterwards he purchaſes his 
| Pardon and hath reſtitution, the creditor may well take 
execution for this apparent fraud. Dyer 245. 


2. What afts are deemed fraudulent in the courts of 
equity, 


Itis clearly agreed, that all covins, frauds and deceits, 
for which there is no remedy by the ordinary courſe of 
law, are properly cogniſable in equity; and it is admitted, 
that the matters of fraud were one of the chief branches 
to which the juriſdition of Chancery was originally con- 
fined. 4 In/l. 84. | 
But as every caſe on this head depends ſo much upon 
Its own circumſtances, it will be difficult to range them 
In any other order than by inſerting. the moſt remarkable 
Caſes where the patties have been relieved againſt fraud 
and impoſition. 2 Bac. Abr. 597. 
As where A, being tenant in tail, remainder to his 
brother B. in tail, A. not knowing of the intail, makes 
a ſettlement on his wife for life for her jointure, without 
evying a fine, or ſuffering a recovery, which B. who 
knew of the intail ingrofles, but does not mention any 
thing of the intail, becauſe, as he confeſſed in his anſwer, 
if he had ſpoke any thing of it, his brother, by a reco- 
very, might have cut off the remainder, and barred him; 
and altho' after the death of 4. B. recovered in ejet- 
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ment againſt the widow by force of the intail ; yet ſhe 
was relieved in. Chancery, and a perpetual injunQtion 
granted for this fraud in B, in concealing the intail, 
which if it had been diſcloſed, the ſettlement might have 
been made good by a recovery. Preced, Chanc. 35, 
Raw v. Potts. 2 Vern. 239. S. C. and affirmed in the 
houſe of lords. 

So where a mother being abſolute owner of a term, the 
ſame being limited to her in tail, is preſent at a treaty 
for her ſon's marriage, and hears her ſon declare, that the 
term was to come to him at his mother's death, and is a 
witneſs to the deed, whereby the reverſion of the term is 
ſettled on the iſſue of the marriage after the mother's 
death, and ſhe was compelled in equity to make good 
the ſettlement. 2 Fern. 150. 

If F. by a marriage-fettlement being tenant for liſe of 
certain mills, remainder to his firſt ſon in tail, and the 
ſon who knows of the ſettlement, encourages a perſon to 
take a leaſe for thirty years of thoſe mills, and to lay out 
conſiderable ſums of money in new building and im- 
proving them, in order to reap the advantage thereof after 
his father's death; this is ſuch a fraud and practice, as 
ought to be diſcountenanced in equity, and therefore it 
was decreed in this caſe, that the leſſee ſhould enjoy for 
the reſidue of the term that remained unexpired after 
the father's death, 1 Abr. 357. 

So where a younger brother, having an annuity of 
1001, per annum, charged on lands by his father's will, 
agrees with F.$. to fell it to him, which 7. S. is en- 
couraged to purchaſe by the elder brother, who told him, 
that though he had heard that there was a ſettlement 
which had intailed thoſe lands out of which it iſſued, that 
yet he had conſtantly paid this annuity, as alſo 3o0oc/. 
charged by the ſame will to his ſiſters; and the elder 
brother afterwards getting the ſettlement into his hands, 
and endeayouring thereby to avoid payment of this an- 
nuity, it was decreed in favour of the purchaſer, purely 
that the annuity ſhould fti]l be. paid on the encourage- 
ment given by the elder brother. 1 Yern. 136. Hobbs 
and Norton, | 
| So Where lands in mortgage running through three 
deſcents, and the perſon intitled to redeem, not know-. 
ing how much was due for the intereſt, is informed by 
the heir of the mortgagee that it was conſiderably Jeſs 
than really it was; whereupon he ſettles it upon his 
marriage, as ſubje& only to ſo much ; and it was decreed, 
that thoſe who derive under this ſettlement ſhould redeem 
accordingly, without being obliged to pay the ſum con- 
cealed, for the fraud. ; Ive, Chanc, 131. Barret v. 
Wells. ; 

If A. has a prior incumbrance on an eſtate, -and is a 
witneſs to a ſubſequent mortgage, but does not diſcloſe 
his own incumbrance ; this is ſuch a fraud in him, for 
which his incumbrance ſhall be poſtponed. 2 Fern. 151. 
Clare and Earl of Bedford, cited to have been decreed. 

So where a counſel having a ſtatute from A. adviſes B. 
to lend A. i000/. on a mortgage, and draws the mort- 
gage, with a covenant againſt all incumbrances, and 
conceals his own ſtatute; and it was held, that the ſta- 
tute ſhould be poſtponed to the mortgage. 1 Fern. 370. 
Draper v. Borlace, ODT | 

So if A. being about to lend money to B. on a mort- 
gage, ſends C, to inquire of D. who had a prior mort- 
gage, Whether he had any incumbrance on B.'s eſtate, 
if it be proved that C, went to him accordingly, and 
that D. denied that he had any, D.'s mortgage ſhall be 
poſtponed. 2 Vern. 554. Ibbotſon v. Rhodes.” _ 

So if A. having a mortgage on a leaſchold eflate, lends 
the mortgage deed to the mortgagor, with an intent to 
borrow more money ; that is ſuch a fraud in the mor- 
gagee, for which his mortgage ſhall be poſtponed to the 
ſubſequent incumbrance. 2 Fern. 726. Peter and Ruſ- 
fel. Abr. Eg. 321. 8. C. | | 

If a copyholder, by his will intending to give the 
greateſt part of his eſtate to his godſon, and the other 
part to his wife, is perſuaded by the wife to nominate her 
to the whole, on a promiſe that ſhe would give the 
godſon the part deſigned for him; it will be decreed 
againſt the wife on the point of fraud, though there was 


no 
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no memorandum thereof in writing purſuant to the ſtatute 
of frauds and perjuries. Preced. Chanc, 3. Devoniſh and 
Baines, 

So where the defendant, on a treaty of marriage for 
his daughter with the plaintiff, ſigned a writing com- 
prifing the terms of the agreement, and afterward de- 
ſigning to elude the force thereof, and get looſe from his 
agreement, ordered his daughter to put on a good humour, 
and get the plaintiff to deliver up that writing, and then 
marry him, which ſhe accordingly did, and the defen- 
dant ftood by at a corner of a ftreet to fee them go 
by to be married ; and the plaintiff was relieved on the 
point of fraud. Abr. Eq. 20, Halpeny and Mallet. 2 
Vern. 373. S.C. ES, 

The plaintiff's wife, before her inter-marriage with 
the plaintiff, being poſlefſed of a term for years, as execu- 
trix to her firſt huſband, and which was liable as aſflets, 
to the payment of his debts, in order thereto, and to 
raiſe money for that purpoſe, the plaintiffs, after their 
marriage, entered into an agreement with the defendant 
for ſale of the houſe in queſtion, for the reſidue of the 
term, for 450/. whereof 210/. was to be applied in 
diſcharge of a mortgage thereon to one F. S. and the 
_ remaining 240 7. was to be paid to the plaintiffs ; accord- 
ingly the plaintiffs executed an aſſignment of the houle to 
the defendant, with a receipt indorſed thereon for the 
whole purchaſe-money, but the defendant did not then 
pay the purchaſe-money, but gave a note for the pay- 
ment of 2107. part thereof to F. $. the mortgagee, and 
of the remaining 2407. to the plaintiffs ; and for the non- 
payment thereof the plaintiffs brought their bill to have 
a {pecifick performance and payment of the money ac- 
cordingly ; the defendant, by his anſwer, admitted the 
| whole caſe to be as above ſet forth ; but inſiſted, that 
he ought not to be bound thereby, for that the plaiatiffs 
could not make him a good title, they having by articles 
beſore marriage agreed to ſettle this houſe for the benefit 
of themſelves and their iſſue, of which he had no notice 
at the time of his purchaſe z and for a diſcovery of theſe 
articles, and to have up his note on a re-afſignment of 
| the houſe, the defendant brought his croſs bill; the 
plaintiffs by their anſwer admitted there were ſuch ar- 
ticles, but inſiſted, that the houſe lying in Middleſex, 
thoſe articles were never regiſtred in the Middleſex of- 
fice, and therefore void as againſt the plaintiff ; but on 
a hearing at the Ro!ls, the Maiter of the Rolls decreed 
the original bill to ftand diſmifſed with coſts ; and on 
the crols bill decreed the note given for the purchaſe- 
money to be delivered up on a re-aſſignment of the houle, 
and the plaintiff in that cauſe by gg to have his coſts, 
by reaſon of the plaintiff”s fraud in concealing the ar- 
ticles; which decree was affirmed by my Lord Chancel- 
lor. Abr. Eq. 357% Beatniff v. Smith. 

So in a caſe b=tween two purchaſers of lands in York- 
ſeire, where the ſecond purchaſer having notice of the 
firſt purchaſe, but that it was not regiſtred, went on 
and purchaſed the ſame eſtate, and got his purchaſe re- 
oiftred; yet it was Gecreed, that having notice of the 


firſt purchaſe, though it was not regiſlred, bound him, 


and thaz his getting his own purchaſe firſt regiſtred was 
a fraud; the deſign of thoſe as being only to give the 
parties notice, who might otherwiſe w:thout ſuch regiſ- 
try be in danger of being impoſed upon by a prior pur- 
chaſe or mortgage, which they are in no danger of when 
they have notice thereof in any manner, thouyvh not by 
reeiltry, Abr. Eq. 358. Blades and Blades. 

A. failing in his trade, compounded with his creditors 
at ſo much in the pound, to be paid at the time therein 
mentioned ; and he having failed in payment at the pre- 
ciſe time, ſome of the crevitors refuſed to ſtand to the 
azreement, which being under hand and ſeal, he brought 
his bill to compel a performance thereof; but it appear- 
ing in the cauſe thzt A. to draw in the reſt of the cre- 
ditors, had made an under-hand agreement with ſome 
of them, who were ſeemingly to accept of the compo- 
ſition, to pay them their whole debts; which being a 
fraud and deccit upon the ret of the cieditors, the court 
would not decree ihe agreement, nor relieve the plain- 


' tlement. 
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tiff, but diſmiſſed the bill. 2 Yern. 71. Child and Ds;.- 
bridge. 

So where FA. being intruſted by B. to receive interef 
on tallies, receives the principal, and fails, and after- 
wards compounds with his creditors, but B. would rot 
come in, without having a greater compoſition, which 
A. agrees to give, and /. brought his bill to be relieved 
againſt this under-handed agreement ; but he having 
been guilty of a breach of truit, and alſo a party to the 
fraud, the court refuſed to give him any relief. 2 Yer», 
602. Smal/ and Brackley, | 

If a ſecurity be obtained from a perſon by fraud and 
practice, upon a pretence of a demand that is fidtitious, 
it will be relieved againſt in equity. 2 Vern, 123. 

As wheie 7. having by the means of an attorney pre- 
vailed on E. a woman, to levy a fine'oft ſome houles, 
and to execute a deed leading the uſes thereof to 4. and 
his heirs; and it being proved, that ſhe, at the time of 
levying the fine, declared ſhe muſt make uſe of ſome 
friend's name in truſt; and afterwards by will declared 
ſhe had levied ſuch a fine only in truſt, and the better to 
enable her to diſpoſe of the eſtate, and thereby dexiic it 
to F.S. and his heirs, ſubje&t to the payment of her 
debts; and although A. proved a great familiarity and 
friendſhip between them, and that ſhe had declared he. 
ſhould have her ettate ; yet it was decreed, not on!y that 
the eſtate ſhould be liable to the creditors debts, but that 
A. ſhould convey the eſtate to deviice and his heirs. 2 
Far $3... 

' So where 4. being to procure 1000 /. for B. borrows 
it, and pays B. only 3007. and takes other 3001, him- 
ſelf and the remaining 4007. in goods, which prove 
worth little or nothing ; and for ſecuring the whole, 
both gave a recognizance ; yet that being ſued againſt B, 
he brought his bill, and had a perpetual injunRion againſt 
the recognizance on payment of 3007. only, and inte- 
reſt, by reaton of ſome circumſtances of fraud ; and it 
appearing to be a contrivance between A. and the len- 
der, to charge B. with the whole. Preced. Char:c. $0. 
Smith and Leader. 2 Vern. 346. S$.C. 

Where a purchaſe was obtained from a man in his do- 
tage, at a great under-value, who was perſuaded by the 
perſons that treated with him, that they could help him 
to a great match, and told him, that to qualify himflf 
for the lady, it was neceſlary he ſhou!d convert 211 his 
lands into money, and they treated for the purchaſe in a 
perſon's name who knew nothing of the matter; and 
tor theſe circumſtances of fraud the purchaſe was ſet 
aide. 1 Fern, 206. Vide Preced. Chanc. 76 

Where an agreement for a purchaſe was obtained from 
a woman of ninety years of age, and ſeveral ſuſpicious 
circumſtances appearing, the court would neither decree 
it to be carried into execution againit the heir at law, 
nor to be delivered on a crots bill for that purpoſe, but 
left the parties to their remedy at law. 2 Fern. 632. 
Green v. Iced. | | 

There are likewiſe ſeveral inftances, where a patol 
agreement intended to be reduced into writing, but pre- 
vented by fraud, has been decreed in equity, notwi:h- 
flanding the ſtatute of frauds and perjuries; as where 
upon a marriage treaty, inſtructions were given by the 
huſband to draw a ſettlement, which he privately coun- 
termanded, and afterwards drew in the woman by per- 
ſuaſions and aflurances af ſuch ſettlement to marry him ; 
and it was decreed, that he ſhould make good the ict- 
Abr. Eq. 19. and ſee tit, Agreement. 

So where a parol agreement was concerning the Jend- 
ing of money on a mortgage, and the covenants pro- 
poſed were an abſolute deed from the mortgagor, ard a 
deed of defeaſance from the mortgagee, and aſter the 
mortgagee had got the deed of conveyance, he refuled to 
execute the defeaſance; and it was decreed againſt him 
on the point of fraud. Abr. £q. 29. 

It a fon and heir apparent perſuades his father not to 
make a will which he intended to have made, and which 


| was to contain proviſions for his younger children, pro* 


mifing to do for them him{elf; this is ſuch a fraud, for 
which equity will decree the heir to give them ſuch pro: 
vilion 


account. 


- 
vifon himſelf. Preced. Chanc. 4. Chamberlain's caſe, 
cited to have been decreed. 

S) where tenant in tail is prevented by the iſſue in 
tail from ſuffering a recovery, in order to. provide for 
ounger children by his promiſing to do for them him- 
ſelf; equity will compel him to do it after his father's 
death. Preced. Chanc. 5. 

If a mother having a right to dower, to encourage a 
marriage of her ſon to A. B. releaſes her dower, and the 
releaſe is ſhewn to the wife and her relations, it ſhall 
bind the mother, though the releaſe was obtained by a 
fraudulent ſuggeſtion. 1 Fern. 19, 20, Jl, 32. 

If a man charges lands in D. with a portion for a 
daughter by a firſt venter, and then marries, and ſettles 
part of thoſe lands for the jointure of a ſecond wife, 
who has no notice of the charge, and F. believing that 
the portion would take place of the jointure, by will 
gives other lands in lieu thereof, and the wife combines 
with her ſon, who is heir to A. to defeat this ſettlement 
and proviſion on the daughter, by adhering to her join- 
ture, and inſiſting, that the proviſion on the daughter 
was voluntary and fraudulent as to her ; and that there- 
fore ſhe was not bound to accept of the deviſe; the 
daughter will be relieved in equity. 1 Fern. 219. 
Reeve and Reeve. 

A widow makes a deed of ſettlement of her eſtate, and 
marries a ſecond huſband, who was not privy to ſuch 
ſettlement; and it appearing to the court, that it was in 
confidence of her having ſuch eſtate, that the huſband 
married her, the court ſet afide the deed as fraudulent. 
2 Chanc. Rep. 81. Howard and Hooker. | 

But where a widow, before her marriage witha ſecond 
huſband, aſſigned over the greateſt part of her eſtate to 
truſtees, in truſt for her children by her former huſband ; 
and tho' it was inſiſted, that this was without the privity 
of the huſband, and done with a deſign to cheat him, yet 
the court thought that a widow may thus provide for her 
children before ſhe put herſelf under the power of a huſ- 
band; and it being proved that 8000 /. was thus ſettled, 
and that the huſband had ſupprefled the deed, he was 
decreed to pay the whole money, without direCting any 


1 Vern, 408. Hunt and Mathews, 


3. Of fraudulent conveyance to defeat creditors and pur- 
Gafers within the ſtatute 13 & 27 Elizabeth. 


It ſeems by the Common law, if a man had a right 
and title to a thing, or a juſt debt owing to him, he 
might avoid any fraudulent conveyance made to deceive 
him of that right or debt; as if a man had a right to 
goods, and he that had them fold them by covin in a 


market-overt, to alter the property of them; or if one 


palled away goods to deceive a creditor, theſe a&ts might 
have been ſet aſide; but if the gift were precedent tothe 
right or debt, there was no way in ſuch caſe to ſet afide 
the conveyance. 3 Co. 83. Azor 638. Dyer 295. 
Gi, Lit. 290. a. b. | 

But now, by the 13 Fliz. cap. 5. * For the avoiding 
and aboliſhing of feigned, covenous and fraudulent feoft- 
ments, gifts, grants, alienations, conveyances, bonds, 
ſuits, judgments and executions, as well of lands and te- 
nements as of goods and chattels, now of late more com- 
monly practiſed than heretofore ; which feoffments, gifts, 
grants, alienations, conveyances, bonds, ſuits, judgments, 
and executions, have been and are deviſed and contrived 
of malice, fraud, covin, colluſion or guile, to the end, 
Purpoſe, and intent to delay, hinder or defraud creditors 
and others of their juſt and lawful aCtions, ſuits, debts, 


accounts, damages, penalties, forfeitures, heriots, mor-_ 


tuaries and reliefs, not only to the let or hinderance of 
the due courſe or execution of law and juſtice, but alſo 
to the overthrow of all true and plaindealing, bargaining 
and cheviſance; 

© It is therefore enacted, that all and every feoffment, 
git, grant, alienation, bargain and conveyance of lands, 
tenements, hereditaments, goods and chattels, or of an 
of them, or of zny leaſe, rent, common, or other profit 
or charge out of the ſame lands, tenements, hereditaments, 


890ds and chattels, or any of them, by writing or other- 
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wiſe, and all and every bond, ſuit, judgment and exe- 
cution at any time had, or hereafter to be had or made, to 
or for any intent or purpoſe before declared and exprefied, 
ſhall be from henceforth deemed and taken (only as againſt 
that perſon or perſons, his or their heirs, ſucceſſors, exe- 
cutors, adminiftrators and aſſigns, and every of them, 
whoſe actions, ſuits, debts, accounts, damages, penalties, 
forfeitures, heriots, mortuaries and reliefs by ſuch guileful, 
covenous or fraudulent devices and practices, as is afore- 
ſaid, are, ſhall, or might be in any wiſe diſturbed, hin- 
dered, delayed or defrauded.) to be clearly and utterly 
void, fruſtrate, and of none eftet; any pretence, colour, 
feigned conſideration, exprefſing of uſe, or any other 
matter or thing to the contrary notwithſtanding. 

&* Provided that this a&, or any thing therein con- 
tained, ſhall not extend to any eſtate or intereſt in lands, 
tenements, hereditaments, leafes, rents, commons, profits, 
goods or chattels, had, made, conveyed or affſured, or 
hereafter to be had, made, conveyed, or afſured, which 
eſtate or intereſt is, or ſhall be upon good conſideration, 
and bona fide lawfully conveyed or aftured to any perſon ' 
or perſons, or bodies politick or corporate, not having, at 
the time of ſuch conveyance or aſſurance to them made, 
any manner of notice or knowledge of ſuch covin, fraud 
or colluſion, as is aforeſaid.” 

And by the 27 Eliz. cap. 4. ** For avoiding of frau- 
dulent, feigned and covenous conveyances, gifts, grants, 
charges, uſes and eſtates, and for the maintenance of up- 
right and juſt dealing in the purchaſing of lands, tene- 
ments and hereditaments, it is enacted, T hat all and every 
conveyance, grant, charge, leaſe, eſtate, incumbrance 
and limitation of uſe or uſes, of, in, or out of any lands, 
tenements, or other hereditaments whatſoever, had or 
made, or at any time hereafter to be made, for the intent 
and purpoſe to defraud and deceive ſuch perſon or perſons, 
bodies politick or corporate, as have purchaſed, or ſhall 
afterwards purchaſe in fee-ſimple, fee-tail, for life, lives, 
or years, the ſame lands, tenements and hereditaments, 
or any part or parcel thereof ſo formerly conveyed, 
granted, leaſed, charged, incumbred or. limited in uſe, 
or to defraud and deceive ſuch as have, or ſhall purchaſe 
any rent, profit or commodity, in or out of the ſame, or 
any part thereof, ſhall be deemed and taken, only as againſt 
that perſon and perſons, bodics politick and corporate, 
his and their heirs, ſucceflors, executors, adminiſtrators 
and affigns, and againſt all and every other perſon and 
perſons lawfully having or claiming, from, or under 
them or any of them, which have purchaſed, or ſhall 
hereafter ſo purchaſe for money, or other good conſide- 
ration, the ſame lands, tenements or hereditaments, or 
any part or parcel thereof, or any rent, profit or com- 
modity, in or out of the ſame, to be utterly void, fru- 
ſtrate, and of none effect; any pretence, colour, feigned 
conſideration, or expreſling of any uſe or uſes to the con- 
trary notwithſtanding.” 

Provided that this act, or any thing therein contained, 
ſhall not extend or be conſtrued to impeach, defeat, 
make void or fruſtrate any conveyance, aflignment or 
leaſe, aſlurance, grant, charge, leaſe, eſtate, intereſt, or 
limitation of uſe or uſes of, in, to, or out of any lands, 
tenements or hereditaments heretofore at any time had 
or made, or hereafter to be had or made upon or for 
good conſideration, and bona fide, to any perſon or per- 
ſons, bodies politick or corporate; any thing before men- 
tioned to the contrary notwithſtanding. 

And by ſe#.'5. it is further enaCted by the ſaid ſta- 
tute, "That if any perſon or perſons ſhall make any con- 
veyance, gift, grant, demiſe, charge, limitation of uſe or 
uſes, or aſſurance of, in, or out of any lands, tenements 


| or hereditaments, with any clauſe, proviſion, article or 


condition of revocation, determination or alteration at. 
his or their will or pleaſure, of ſuch conveyance, aſ- 
ſurance, grants, limitations of uſes, or eſtates of, in, or 
out of the ſaid lands, tenements or hereditaments, or of, 
in, or out of any part or parcel of them, contained or 
mentioned in any writing, deed, or indenture of ſuch aſ- 
ſurance, conveyance, grant or gift, and after ſuch con- 
veyance, grant, gift or demiſe, do bargain, ſell, de- 
miſe, grant, convey, or Charge the ſame lands, tene- 
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ments or hereditaments, or any part or parcel thereof, 
to any perſon or perſons, bodies politick or corporate, 
for any money or other good conſideration paid or given, 
(the ſaid firſt conveyance, afſurance, grant, gift, or demiſe, 
charge or limitation, not by him or them revoked, made 
void, or altered, according to the power and authority 
reſerved or expreſſed unto him or them, in and by the 
ſaid ſecret conveyance, aſſurance, gift or grant,) that 
then the ſaid former conveyance, aſflurance, gift, demiſe 
and grant, as touching the faid lands, tenements and 
hereditaments ſoafter bargained, ſold, conveyed, demiſed 
or charged, againſt the ſaid bargainees, vendees, leſlces, 
grantees, and every of them, their heirs, ſucceſſors, 
executors and affigns, and againſt all and every perſon 
and perſons, which have, ſhall or may lawfully claim ny 
thing by, from, or under them, or any of them, ſhall 
be deemed, taken, and adjudged to be void, fruſtrate, 
and of none effeR, by virtue and force of this preſent act. 

Provided, that no lawful mortgage made, or to be made 
bona fide, and without fraud or covin, upon good conſi- 
deration, ſhall be impeached or impaired by force of this 
act, but ſhall ſtand in the like force and effet, as the 
ſame ſhould have done if this at had never been had or 
made, 

In the conſtruction of theſe ſtatutes the following opi- 
nions have been holden. 

That where in a formedon the tenant pleaded non- 
tenure, upon which they were at iſſue; and it was found, 
that beiore the writ purchaſed, the tenant enfeoffed divers 
perſons, with an intent to defraud him who had cauſe of 
aCtion to the lands, and notwithſtanding the feoffor took 
the profits; and on this verdict it was adjudged for the 
defendants, viz. that by the 13 El:z. the feottment was 
void againſt him. Cro. Eliz. 233. Leonard and Bacon. 

A. being indebted to B. in 400 /. and to C, in 2007. 
C. brings debt againſt him, and hanging the writ, A. 
being poſſeſſed of goods and chattels to the value of 300 /. 
makes a ſecret conveyance of them all, without exception, 
to B. in ſatisfaction of his debt, but notwithſtanding con- 
tinues in poſſeſſion of them, and ſells ſome of them, and 
others of them being ſheep he ſets his mark. on ; and it 
was reſolved to be a fraudulent gift and fale*within the 
13 £E1:z. for tho' ſuch a ſale hath one of the qualifications 
required by the ſtatute, being made to a creditor for his 
juſt debt, and conſequently on a valuable conſideration ; 
yet it wants the other; for the owner's continuing in 
poſſeſſion is a fixed and undoubted character of a frau- 
dulent conveyance, becauſe the poſſeſſion is the only n- 
aicium of the property of a chattel, and therefore this 
ſale is not made bona fide; and as this is a leading reſo- 
lution, being agreeable to the rules of commerce ſettled 
by the ſtatute, fo it is highly conformable to the moſt 
exact reaſon and equity; for if ſuch colluſion and practice 
were allowed between a debtor and his creditor, as it 
would prove injurious to other creditors of the ſame 
debtor, in depriving them of all means of ſatisfying them- 
ſelves by the ſtated methods of juſtice; ſo it would in its 
conſequence have a very ill influence on commerce, by 
preventing loans of money, and other confidences of that 
nature, which are ſo neceſſary for the ſupport of it, {ince 
no man would lend, or truſt another with money or 
goods upon ſuch an apparent hazard of loſing them. 
3 Co. 80. Twine's caſe. Moor 638. 1 Bulſtr. 226. S. C. 

' So where A. being indebted to five ſeveral perſons in 
the ſum of 20/7. each, and having goods to the value of 
201. makes a gift of them to one of the five, in fatis- 
faction of his debt; but upon this ſecret truſt between 
them, that the grantee, in compaſſion to his circum- 
ſtances, ſhould deal favourably with him in permiting 
him, or ſome other for him, to uſe and poſleſs the ſaid 
goods, paying to his creditor, as he was able and could 
afford it, the ſaid debt of 20 /. and reſolved to be a-frau- 
_ conveyance and deed of ſale. 3 Co. 81. Moor 
39+ 
So if A. makes a bill of ſale of all his goods in conſi- 
deration of blood and natural affeftion to his ſon, or one 
of his relations, it is a void conveyance in reſpec to cre- 
ditors; for the conſideration of blood, &c. which are 
made the motives of this gift, are eſteemed in their na- 
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ture inferior to valuable conſiderations, which are neceſſa. 
rily required in ſuch fales by 13 Eliz. and this ſeems t9 
be a conſtruction ſuitable to the ſtriteſt rules of equity; 
for if conſiderations of blood or natural] affeQtion were 
allowed to be of equal dignity with, or to come under 
the notion of valuable conſiderations required by this ſa. 
tute, it would be in the power of any debtor, by ſuch 
conveyances of his perſonal eſtate to his kindred, tg 
build a family upon a fraud to his creditors, which 
carries In it all the ſtrains of injuſtice and colluſive deal. 
ing; moreover, there is a ſtrong preſumption, that ſuch 


' fales to relations are conſtantly attended with a ſecret 


truſt and perſonal confidence of reconveying part of the 
goods to the vender for his ſuſtenance, ſo that they are 
intirely inconſiſtent with the ſcheme laid down by thz 
ſtatute, and therefore void and illegal. 2 Rol. Abr, 779, 
Palm. 214. 3 Co. 81. 

But if a perion, before he contracts any debts, makes 
a voluntary ſettlement on his ſon bona fide, it ſeems that 
this is not within the ſtatute, for it never could be the 
intent of the act to ſet aſide all voluntary ſettlements ; but 
if the gift be made on any truſt either expreſied or 
implied, between donor and donee, it is within the ſta. 
tute; for all acts for the ſuppreſſing of fraud are to be 
liberally expounded. 1 od. 119. 1 Vent. 194. 1 Sid, 
349. 2 Rol. Rep. 306. 

And therefore it the jury find that the owner conti- 
nued in poſſeſſion of his goods after his bill of ſale of 
them, this is an undoubted badge of a fraudulent con- 
veyance, becauſe the poſlefſion is the only indicium of 
the property of a chattel, which is unfixed and tran- 
ſitory ; ſo there are other marks and characters of fraud, 
as a general conveyance of them all without any excep- 
tion, for it is hardly to be preſumed, that a man will 
ſtrip himſelf intirely of all his perſonal property, not ex- 
cepting his bedding and wearing apparel, unleſs there were 
ſome ſecret correſpondence and good underſtanding ſet- 
tled between him and the vendee, for a private occupancy 
of all or ſome part of the goods for his ſupport; alſo a 
ſecret manner of tranſacting ſuch bill of ſale, and unuſual 
clauſes in it, as that it is made honeſtly, truly, and bong 
fide, are marks of fraud and colluſion, for ſuch .an art- 
ful and forced dreſs and appearance give a ſuſpicion and 
jealouſy of ſome defect varniſhed over with it. 3 Cz. 
80. Moor 638. | | 

A man binds himſelf in a bond to pay money, and 
then in a ſtatute to make ſuch a conveyance, &c. a frau- 
dulent conveyance is made contrary to the defeaſance of 
the ſtatute; though the conveyance be void againſt the 
firſt debtor, yet it is a breach of the condition of the 
ſtatute, and the conuſee ſhall be ſatisfied before the cre- 
ditor by bond. Cro. Fac. 131, 132. 

It is not neceflary that he who contracted the debt 
ſhould make the fraudulent conveyance; for if a man 
binds himſelf and his heirs in a bond, and lands deſcend 
to his heir, who makes a fraudulent conveyance of thoſe 
lands, the creditor ſhall avoid it. 5 Co. 60. 

If a perſon, intending to deceive a purchaſer, conveys 
by deed inrolled his lands to the King, and afterwards, 
for valuable conſideration, conveys to F. S. the purcha- 
ſer ſhall avoid this conveyance to the King by the 27 
Eliz. for although the ſtatute does not by expreſs words 
.extend to the King, yet being a general law, and made 


for ſuppreſſing fraud, it ſhall include him. 2 Co. 54- 
I1 Co. 74. te - 
So it A. being tenant in tail, remainder to B. in tail 


or fee, and B. under an apprehenſion that A. deſigns to 
ſuffer a recovery, and deſtroy his remainder, by deed in- 
rolled conveys his remainder to the King; yet if A. for 
valuable con{ideration afterwards by recovery conveys the 
eſtate to F. S. and dies without iſſue, the purchaſer 
ſhall avoid the conveyance to the King as fraudulent 
within the 27 Eliz. 11 Co. 74. 4. b. . 
In treſpaſs againſt a bailiff of a manor for diſtraining 
goods, he juſtified by virtue of his authority, and that 
by his precept he was commanded to diftrain the goods 
of F. S. which goods came to the plaintiff's hands by 
colour of a fraudulent gift of them to the plaintiff; and 


on iſſue, that the ſale was made bona fide, it was found 
fo 
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ar the defendant, and adjudged for him, although it 
was objected, that he being no creditor could not take 


advantage of the ſtatute, which being a penal law ought 
to be conſtrued ſtritly. Latch 222. Sir Ambroſe Tur- 


| wil ver. Tipper. 


[f a father makes a fraudulent leaſe of his lands, with 
an intent to deceive a purchaſer, and dies before he makes 
any conveyance of the lands, and afterwards his ſon and 
heir, knowing or not knowing of this leaſe, conveys to 

. $. for valuable conſideration, F. S. ſhall avoid this 
fk within the 27 Eliz, 6 Co. 72. b. & vide 1 Fern. 


3 Vo pO 

A. has a leaſe of certain lands for ſixty years, if he 
live ſo long, and forges a leaſe for ninety years abſolutely, 
and by indenture reciting this forged Jeafe bargains and ſells 
it for valuable conſideration, together with all his inte- 
reſt in the land to B. in this caſe B. is not a purchaſer 
within the 27 Eliz. for though there were general words 
in the ſale to paſs the true intereſt, yet it is plain, that 
it was never contracted for, or originally included in the 
bargain ; ſo that the bargain being made of an imaginary 
intereſt, the bargainee can never come under the cha- 
rater of a real purchaſer, to defeat the purchaſer of the 
true leaſe of ſixty years, which 4. was really poſleſſed 
of, Co. Lit. 3. b. Sir Richard Grobham's caſe. 


A deed, though it be fraudulent in its creation, yet | 


by matter ex pot faflo may become good; as if one 
makes a fraudulent feoffment, and the feoffee makes a 
feofment to another for valuable conſideration, and af- 
terwards the firſt feoffor alſo, for valuable conſideration, 
makes a ſecond feoffment, the feoffee of the feoffee ſhall 
hold againſt the ſecond feoffment of the firſt feoffor. 1 
$id. 134, 

A. = with the Ea/t-India company to go as pre- 
fident to Bengal, and enters into a bond of 20007. pe- 
nalty for performance of articles ; but before he ſet out 
he made a ſettlement of his eſtate, and among other 
things he declared the truſt of a term of 1000 years to 
be for the railing of 50001. as a portion for his daughter, 
who afterwards married F. S. a gentleman of 700 /. per 
ann. who before the marriage was adviſed by counſel, that 
the portion was ſufficiently ſecured ; and who afterwards 
on her death had, on her requeſt, expended 400/. on her 
funeral, but never made any ſettlement on her; and A. 
having embezilled the goods and ſtock of the company 
to a conſiderable value, the queſtion was, whether this 
ſettlement was voluntary and fraudulent as to them ; and 
it was held to be a prudent and honeſt proviſion, without 
any colour of fraud; and though in its creation it was 
voluntary, yet being the motive and inducement to the 
marriage, it made it valuable. Preced. Chanc, 377. 
Eaft-India Company v. Clavel. 

On the clauſe of the 27 Elz. that if a man ſettles 


| lands to uſes, with a power of revocation, and after- 


wards ſells the lands for valuable conſideration, that the 
former uſes ſhall be revoked ; it has been holden, that if 
a man having a future power of revocation, bargains and 
ſells the land before his power commences, yet it is 
within the aCt; ſo if the power of revocation be reſer- 
ved with the conſent of 4. and he conveys his land, not 
having revoked, the conveyance ſhall be good; ſo if 
one having a power of revocation, extinguiſhes it by 
feoffment, and then ſells, the ſale ſhall be good. MAfoor 
60g. 3 Co. 82. b. 

If a gift be made to deceive one creditor, it is void 
againſt all creditors; but where-ever a conveyance 1s 
conſtrued fraudulent, it muſt be with reſpect to real cre- 
ditors and purchaſers for valuable conſideration. 5 Co. 
Mor 615. CreeTS 
But tho? a purchaſer for valuable conſideration within 
the 27 Eliz. hath notice of a fraudulent coaveyangs be- 
fore he purchaſes, yet after the purchaſe he ſhall avoid 
it; for the ſtatute expreſsly avoids ſuch conveyance, fo 
that whether the purchaſer hath notice of them, or not, 
1s not material, 5 Co. 60. Gooche's caſe. Moor 615, 

If A. brings an aCtion againſt B. for lying with his 


wife, after which B. afligns his eſtate to truſtees in truſt 


to pay the ſeveral debts mentioned in a ſchedule, and ſuch 
other debts as he ſhould mention within ten days, and A. 


1 
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recovers 5000 7. damage, and brings his bill to ſet aſide 
this deed as fraudulent, and made to defeat him of his 
recovery ; in this caſe 4, can have no other relief but 
to come in upon the ſurplus, after the debts mentioned 
in the ſchedule, or appointed within ten days purſuant to 
it, are ſatisfied, the deed being neither fraudulent in law 
or equity, A, being no creditor at the time of executing it, 
and it was conſcientious in him to prefer his real creditors 
to one, whoſe debt, when recovered, was founded only 
in maleficio. Preced. Chanc. Lewkner and Freeman. 

A. by bill of ſale made over his goods to a truſtee for 
B. who lived with him as his wife, and was fo reputed, 
and he alſo purchaſed a leaſe of the houſe wherein he 
dwelt, in the name of a truſtee, and declared the truſt 
thereof to himſelf for life, then in truſt for B. during the 
reſidue of the term; and this bill of ſale was held frau- 
dulent as to creditors, but as to the declaration of the 
truſt of the term, the court held it good, and not lizble 
to A.'s debts, the term being never in him, and being ſo 
ſettled at the time it was purchaſed, and 4. might have 
given the money to B, who might have purchaſed it for 
herſelf, and in her own name. 2 Fern. 490. Fletcher 
and Lady Lidley, 

Fraudulent conveyances and gifts are only void againſt 
purchaſers and creditors, and ſhall bind the parties them- 
ſelves, and their repreſentatives. Cro. Fac. 270. See 
2 And. 172. 

And therefore where 4. made a fraudulent ſale of his 
goods to B, and delivered poſſeſſion of ſome of them in 
his life-time, and the reſt coming to the hands of his ad- 
miniſtrator, it was held in an action brought by B. for 
thoſe goods, that the adminiſtrator could not plead the 
ſtatute of 13 Eliz. nor maintain the poſſeſſion of the 
goods even to ſatisfy creditors. Yelv. 196. Hawes and 
Loader. Cro. Fac. 270. S. C. : 

But if a man makes a deed of gift of his goods in his 
life-time, by covin, to ouſt his creditors of their debts ; 
yet after his death the vendee ſhall be charged for them, 
13 H. 8.4.6. 1 Rol. Abr. 549. as an executor of his 
own wrong. Yelv. 197. Cro. Fac. 271. 

Where by ſpecial verdict it was found, that A. being 
poſleſied of divers goods to the value of 250 /. by covin, 
to defraud his creditors, made a gift of his goods to his 
daughter, upon condition, that upon payment of 205. it 
ſhould be void, and died; and that F. S. intermeddled 
with the goods; after which the daughter took poſſeſſion 
of them by force of the gift, and then adminiſtration 
was granted to F, S. of all the goods, &c. of A. and 
in an action againſt him as executor, it was held, that 
the gift was apparently fraudulent within the 13 Eliz. 
and that by his intermeddling, before adminiſtration gran- 
ted to him, he became an executor de ſon tort, and lia- 
ble as ſuch ; and that the law continued the poſleflion in 
him from the time of his intermeddling to the time of 
granting adminiſtration. Cro. Eltz, 810. Bethel and 
Stanhope, 2 And. 172. 8.C. : 

If A. makes a bill of ſale to B. a creditor, and after- 
wards to C. another creditor, and delivers poſleffion at the 
time of the ſale to neither, and after C. gets poſſeſſion of 
them, and B. takes them out of his poſleflion, C. can't 
maintain treſpaſs, becauſe the firſt bill of ſale is fraudu- 
lent againſt creditors, and ſo is the ſecond; yet they 
both bind A. and B.'s is the elder title, and the naked 
poſſeſlion of C. ought not to prevail againſt the title of 
B. that is prior, where both are equally creditors, and 
poſſeſſion at the time of the bill of ſale is delivered over 
to neither. Trin. 1706. Baker and Lhyd. Per Helt 
Ch. J. The | | 

If : gift be made to deceive one creditor, it is void 
againſt all the creditors of the party within the ſtatute. 
Mor 615. | | 


4. Other ſtatutes relating to frauds, and caſes determined 
upon them. 


Stat. 1 Rich. 2. cap. 9. No gift or feoffment of lands 
or goods ſhall be made by fraud for maintenance ; and if 
any be made, they ſhall be holden for none. And the 
Iifſeiſces ſhall have their recovery againſt the firſt difſeiſors, 
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as well of their lands as of their double damages, without 
regard to ſuch alienations, ſo that the difſeiſees commence 
their ſuits within the year after the difſeifin; and the 
ſame in every plea of land, where ſuch feoffments be 
made by fraud, where the feoffors take the profits. 

Stat. 4 Hen. 4. cap. 7. The difleiſees mentioned in 
the ſtatute 1 Ric. 2. cap. 9. ſhall have their aCtion againſt 
the firſt difleiſor during his life, fo as ſuch- diſleiſor take 
the profits at the time of the ſuit commenced. And as 
to other writs in plea of land, the demandant ſhall com- 
mence his ſuit within the year againſt the tenant of the 
freehold at the time of the action accrued, fo as ſuch 
tenant take the profits at the time of the ſuit commenced. 

Stat. 11 Hen. 6. cap. 3. In all manner of writs founded 
upon novel diſſeiſn, the diſleiſees ſhall have their recovery 
againſt the ditleifors or their feoffecs, ſo as they, againſt 
whom the writ ſhall be brought, take the prohts. _ 

Stat. 3 Hen. 7. cap. 4. All deeds of gift of goods 
made of truſt, to the uſe of the perſons that made the ſame, 
ſhall be void. 64 

Stat. 29 Cay. 2. cap. 3. (intitled, An af for preven- 
tron of frauds and perjuries,) ſe. 1. All leaſes of freehold 
or terms of years, or any uncertain intereſt in any lands, 
tenements or hereditaments, made by livery and ſeifin 
only, or by parol, and not put in writing and ſigned 
by the parties making the ſame or their agents thereunto 
authorized by writing, ſhall have the force of leaſes at 
will only, and ſhall not either in law or equity be taken 
to have any greater effect; any conſideration for making 
ſuch patrol leaſes or eſtates, &c. notwithſtanding. 

Seet. 2. Except leaſes not exceeding the term of three 
years from the making,” whereupon the rent reſerved 
thall amount unto two-third parts at leaſt of the improved 
value, | 

Sef. 3. No leaſes, eſtates or intereſts, either of free- 


hold or terms of years, or any uncertain intereſt, not_ 


being copyhold or cuſtomary intereſt, of lands or he- 
reditaments, ſhall be afligned, granted or ſurrendered, un- 
leſs it be by deed or note in writing, hgned by the party 
or their agents thereunto authorized by writing, or by 
operation of law. | 

$2, 4. No action ſhall be brought whereby to charge 
any executor or adminiſtrator upon any ſpecial promiſe 
to anſwer damages out of his own eſtate, or whereby 
to charge the defendant upon any ſpecial promiſe to an- 
ſwer for the debt or default of another, or to charge any 
perſon upon any agreement made upon conſideration of 
. marriage, or upon any contract or fale of lands or tene- 
ments or any intereſt in them, or upon any agreement 
that is not to be performed within one year from the 
making, unleſs the agreement upon which ſuch a&tion 
ſhall be brought, or ſome memorandum or note thereof 
ſhall be in writing, and ſigned by the party to be charged 
therewith, or ſome other perſon by him authorized. 

Se. 17. No contract for the fale of goods, for the 
price of 10/7. or upwards, ſhall be good, except the buyer 
accept part of the goods, or give ſomething in earneſt to 
bind the bargain, or that ſome note in writing of the 
bargain be made and ſigned by the parties to be charged 
by ſuch contract, or by their agents lawfully autho- 
rized. | : 

The plaintiff declares, that in conſideration ſhe pro- 
miſed to marry the defendant, he promiſed to marry 
her at his father's death, who is ſince dead, but the de- 
fendant refuſed fo to do, and has ſince married 4. B, 
which ſhe lays to her damage 1000/7. and upon non aſ- 
fſumpſit obtained a verdict for 300 /. The defendant moved 
in arreſt of judgment, that this parol promiſe is not good 
in law. But atter argument it was held, that this is not 
within the ſtatute of frauds and perjuries, which relates 
only to contracts in conſideration of marriage ; and that 
the caſe in 3 Lev. 411. has been contradicted by later 
reſolutions. The defendant having married another per- 
ſon, has diſabled himſelf to perform the promiſe, and 
_ therefore the plaintiff cannot apply to the ſpiritual court 
to have a performance decreed, but muſt be repaid in 
damages here. Stran. 34. Hil. 3 Geo. 1. Cork v. Baker. 


The plaintiff married the defendant without any pre- 
vious ſettlement of her eſtate, which was a very conſi- 
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derable perſonal eſtate, Quarrels happened betwixt them 
ſoon after the marriage, and ſhe exhibited her bill here, 
to oblige him to ſettle her own eſtate to her ſeparate uſe; 
ſetting forth, that upon his addrefling her, ſhe inſiſted on 
having the intire diſpoſal of her own eltate, and drew up 
a ſhort writing with her own hand to that purpoſe; that 
he promiſed to ſign it, but put her off on preten-e of 
adviſing with counſel, and having writings more at large 
prepared ; that the frequently demanded ot him to execute 
ſuch writings, which he conſtantly promiſed, as ſoon as 
fhniſhed by couniel, but delayed it till ſhe married him; 
that after marriage ſhe prefled him by letter to perform 
his promiſe, and he anſwered her by another letter, that 
he thought it very reaſonable ſhe ſhould have the difpoſal 
of her own cſtate, and that he never intended the con- 
trary, but that ſhe ſhould command her own fortune 
as ſhe pleaſed, | 

The defendant denied he ſigned ſuch agreement in 
writing, and as to any parol promiſe, he pleaded the 
ſtatute of frauds and perjuries, 29 Car. 2. c. 3 

It was inſiſted on tor the plaintiit, that the court fre- 
quently compels the execution of promiſes not folemnized 
according to that ſtatute, where fraud and trick appear, 
and where part of the agreement 1s carried into execution, 
as it is here by the marriage, which was the conſideration ' 
of that promiſe. But Parker Lord Chancellor allowed 
the plea, and ſaid this was a breach of promiie, which is 
a ſort of injury that this court does not take cognizance 
of, It there had been fraud (as if pretending to execute 
a real deed of ſettlement he had impoſed another on her) 
this might have made it a proper caſe ior equity ; but 
here is nothing of any ſuch deceit : the marries him on 
his word and promiſe, without writing, and that is the 
very caſe the ſtatute intended. T'o ſay therefore the 
agreement is to be executed in this court, becauſe per- 
formec in part by the marriage, isto break the very words 
and intention of the ſtatute, which has put this very 
caſe, and ſays it ſhall not be binding. 

The plaintiff afterwards amended the bill by a further 
charge, that in order to induce her to marry him without 
a previous ſettlement, and to ſecure the periormance of 
his promiſe in executing it afterwards, he promiſed to 
take the ſacrament on. the marriage accordingly ; that 
after the marriage he wrote a letter, wherein he promiſed 
to make ſuch ſettlement, and that he was ready to {ign 
the writings according to her defire. 

To this he-contefles he did take the ſacrament on the 
marriage, but ſays he did it in compliance with a cuſtom 
eſtabliſhed in the Romi/h church (of which he was a 
member) of receiving the ſacrament on their marriages, 
and not to give any ſanCtion to this pretended agreement. 
And as to the letter, he doth not remember the particulars, 
but if he has wrote any thing concerning his readineſs to 
ſign any writings, it only related to ſome propoſals he 
had made of ſettling a ſum of 15007. on her, and which 
he did ſoon after tign. He then pleads the ſtatute of 
frauds and perjuries again. | 

Lord Chancellor : "The caſe is very much altered now, 
from what it was at firſt. "Then it ſtood purely on the 
parol promiſe before marriage, upon which there was no 
colour to relieve the plaintiff. But ſuch parol promiſe on 
marriage is ſufficient conſideration, to ſupport a ſettle- 
ment made agreeable to it after marriage. "This has been 
frequently determined. So it is alſo jufficient coniidera- 
tion to eſtabliſh a promiſe made in writing after a mar- 
riage. Now here is great evidence of ſuch a promie 
made in writing after marriage; he doth not deny his 
writing, that he was ready to execute the writings as the 
deſired ; but avoids it by ſaying, they referred to propoſals 
of ſettling 1500/7. which is impoſſible, becauſe it appears 
ſhe never defired any ſuch ſettlement; it doth not appear 
when hedid it; and I am very jealous he did it fince 
the amended bill. His anſwer to the charge of recciving 
the ſacrament in confirmation of his promiſe, is not at 
all fatisfatory. He could have no occaſion to promiſe 
receiving the ſacrament, but on that account; and though 
he might receive it in compliance with the cuſtom of þ1s 
church, yet that is very conſiſtent with his laying hold 
of that ſolemn a& of devotion, to teſtify his ſincerity. 

| 1 Theretore 


ſion. Lord Raym. 286, | 
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Therefore let the plea ſtand for an anſwer. Stran: 236. 
Mich. 6 Geo. 1. Counteſs Dowager of Mountague v. Max- 
{l. 
_ agreed to ſell an eflate in land to O. and wrote to 
his agent to deliver the title deeds to O. he having agreed 
to diſpoſe of it to him. Afterwards $. ſold this eftate to 
D. who had notice of this tranſation: O. brought a 
bill againſt $. and D. inſiſting, that the letter brought 


the caſe out of the ſtatute of frauds and perjuries. But | 


Lord Chancellor held it did not, becauſe the agreement 
does not appear in it. Stran. 426. Eajt. 7 Geo, 1. Sea- 
good V. Neale. 

The defendant beſpoke a chariot, and when it was 
made refuſed to take it; and in an action for the value, 
it was objected, that they ſhould prove ſomething given 
in earneſt, or a note in writing, ſince there was no de- 
livery of any part of the goods. But the Chief Juſtice 
ruled this not to be a caſe within the ſtatute of frauds. 
which relates only.to contracts for the aCtual ſale of 
evods, where the buyer is immediately anſwerable, with- 
out time given him by ſpecial agreement, and the ſeller is 
to deliver the goods immediately. Stran. 506, Hil. 8 
Geo. 1. Towers v. Sir Fohn Oſborne. 

There was a parol agreement for a leaſe of twenty- 
one years, upon which the leflee entered, and enjoyed 
for {ix years, and then the Earl brought a bill againſt 
him to oblige him to execute a counter-part for the re- 
ſidue of the term, The leſſee pleaded the ſtatute of 
frauds and perjuries, which on argument was over-ruled, 
the agreement being in part carried into execution. 
Stran. 783. Mich. 1 Geo. 2. | 

By Holt Ch. Juſtice, if 4. promiſe 'B. being a ſur- 
geon, that if B. cure D. of a wound, he will ſee him 
paid; this is only a promiſe to pay if D. does not, and 
therefore it ought to be in writing by the ſtatute of 
frauds, But if A. promiſe in ſuch caſe, that he will be 
B.'s paymaſter, whatever he ſhall deſerve; it is imme-' 


_ diately the debt of A. and he is liable without writing. 


Lord Raym. 224. 

Aſſignment of a tradeſman's goods as a ſecurity for 
money borrowed to buy thoſe goods; where it ſhall be 
valid, though the goods remain in the tradeſman's pofleſ- 

Leaving goods taken in execution to be ſold by the de- 
fendant, not fraudulent. Lord Raym. 725. 

In conſideration that the plaintiff would let his horſe 
to F. $, &c. is within the ſtatute; otherwiſe if it had 
been in conſideration that he would let F. 8. ride the 
horſe. Lord Raym. 1085. 

A promiſe to pay in conſideration that the plaintiff 
will forbear to ſue a debtor, is within the ſtatute. Lord 
Raym. 1087. Stran. 873. 


5. In what court the fraud is cogniſable; and in what 


eaſes the wrong-doer is farther puniſhable than by making 
void the fraudulent at?. 


It is clearly agreed, that the court of Chancery had 
always an original juri{diQtion in relieving againſt frauds, 
and that at this day it is the only court where matters of 
fraud are properly cogniſable. 2 Vern. 261, 2. 

But it hath been doubted, whether a court of equity 
could giverelief on the ſtatutes which make conveyances 
and diſpoſitions fraudulent againſt purchaſers and credi- 
tors, being introduQtive of new laws ; but it is now ſet- 
tled, that ſuch relief may be proper in equity, and that - 
direQing an ifſue to be tried at law is only diſcretionary 
in the court. Preced. Chan. 14. 2 Vern. 261, 4.36. - 

A. recovers a judgment againſt the defendant's father, 
and the plaintiff (the ſheriff's bailiff) levied 4.7. of goods 
In pofſefion of the defendant's father ; the defendant 

rought trover againſt the plaintiff, pretending the goods 
to be his, becauſe the landlord had ſeized them for rent, 
and fold them to him; but on evidence the ſale was 
proved fraudulent, and that the father was in poſleflion 
all along, and paid taxes for the farm and goods, Oc, 
and therefore the judge gave direction to the jury to find 
for the defendant at law ; but becauſe he had not proved 


A copy of the judgment, as it was held he ought, for 


QB. Il. 
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that only reaſon the jury found againſt him; and h2 
brought his bill for relief; and a demurrer to it on the 
arguing was over-ruled; then by anſwer he inſiſted up- 
on his property under the bill of ſale, and recovered at 
law, where the matter is properly triable, and relied on 
that without examining any witneſſes ; but the plaintiff 
fully proved his caſe as before, and that the jucge altered 
his directions only for want of proof of the judgment, 
and diſproved the defendant's anſwer in ſome particu- 


lars; and a perpetual injunction was granted againſt the 
judgment, and the defendant to pay coſts; for though it 


were examinable at law, ſo it was in equity too; and 
the plaintiff having ſet out the whole matter, and proved 
it to be true, if it were untrue, the defendant might have 
diſproved it. Preced. Chan. 233. Kent and Bridgemon. 

But it hath.been held, that a will relating to the per- 
ſonal eſtate can't be ſet afide in a court of equity for 
fraud and impoſition, let the fraud be cver fo great or ſo 
ſtrongly proved; and that this is a matter properly cog- 
niſable in the ſpiritual court. 2 Fern, $, 9, 

It was once held, that a will relating to the real eſtate, 
as well as adeed, may be ſet afide in equity for fiaud and 
circumvention; as if a man agrees to give the teſtator 
20001. in bank bills, upon condition he deviſed his eſ- 
tate to him; and upon the delivery of ſuch bills he 
makes his will, and deviies his eſtate to him, and the 
bills prove to be forged and counterfeited. 2 Vern. 700. 
Preced. Chan. 12.3. 

But it hath been Jately reſolved in the houſe of lords, 
that a will of a real eſtate could not be ſet aſide in a 
court of equity for fraud or impoſition, but muſt firſt be 
tricd at law on deviſavit vel non, being matter proper for 
a jury to inquire into. Abr. Equ. 406. 

It is clear from many inſtances, that groſs frauds are 
puniſhable by way of indictment or information; ſuch 
as playing with falſe dice, cauſing an illiterate perſon to 
execute a deed to his prejudice, levying a fine in another's 
name, &c. and that for theſe and ſuch like offences the 
party may be puniſhed not only with fine and impriſon- 
ment, but alſo with ſuch farther infamous puniſhment, 
as the judges in their diſcretion ſhall think proper. Cre. 
Fac. 497. 2 Rel. Abr. 78. 2 Rol. Rep. 107, 1 Keb. 
B4g. 6 Med. 42. 1 Sid. 312, 431. Ney 99, 103. 


Moor 630. Cre. Eliz. 531. 1 Mod. 46. 2 Fon. 64. 


But it hath been holden, that the deceitful receiving of 
money from one man for another's uſe, upon a falſe pre- 
tence of having a meſlage and order to that purpoſe, is 
not puniſhable by any criminal proſecution, becauſe it is 
accompanied with no manner of artful contrivance, but 
wholly depends on a bare naked lie ; and it is faid to be 
ncedlefs to provide ſeveral laws for ſuch miſchiefs, againſt 
which common prudence and caution may be a ſufficient 
ſecurity. 6 Med. 105. 1 Salk. 379. 

But by the 33 H. 8. cap. 1. it is enacted, © That if 
any perſon or perfons ſhall falſly and deceitfully obtain or 
get into his or their hands or poſſeſſion, any money, 
goods, chattels, jewels, or other things of any other 
perſon or perſons, by colour and means of any privy 
falſe token, or counterfeit letter, made in another man's 
name, to a ſpecial friend or acquaintance, for the ob- 
taining of money, &c. from ſuch perſon, and ſhall be 
thereof convicted by witneſs taken before the Lord 
Chancellor, or before the juſtices of aſſiſe, or before the 
juſtices of the peace of any county, city, borough, town, 
or franchiſe, in their general ſeſſions, or by action in any 
of the King's courts of record ; every ſuch offender ſhall 
ſuffer ſuch puniſhment by impriſonment, ſetting upou 
the pillory, or otherwite, as ſhall be appointed by thoſe 
before whom he ſhall be ſo convict. ; 

And it is further enacted by the ſaid ſtatute, © "That 
as well the juſtices of afliſe for the time being, as alſo 
two juſtices of peace in the ſame county, whereof the 
one to be of the guorum, may call and convene by pro- 
ceſs or otherwiſe, to the ſaid aflifes or general ſcffions, 
any perſon being ſuſpeted of any of the offences afore- 
ſaid, and to commit or bail him till the next aſfliſes or 
general ſeſſions, &c. 

By the 13 Elz. cap. 5. par. 3. it is enacted, 
< "That al] and every the parties to ſuch feigned, 
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tovenous of fraudulent feoffment, gift, grant; alie- 
nation, bargain, conveyance, bonds, ſuits, judgments, 
executions, mentioned in the ſtatute, and being privy 
and knowing of the ſame, or any of them, ſhall wit- 
tingly and willingly put in ure, avow, maintain, juſtify 
or defend the ſame, or any of them, as true, ſimple, and 
done, had or made bona fide, and upon good confhidera- 
tion, or ſhall alien or aflign any the lands, tenements, 
goods, leaſes, or other things mentioned in the ſtatute, 
to him or them cenveyed, or any part thereof, ſhall in- 
cur the penalty and forfeiture of one year's value of the 
ſaid lands, tenements and hereditaments, leaſes, rents, 
commons, or other profits of or out of the ſame, and 
the whole value of the goods and chattels, and alſo fo 
much money as are or ſhall be contained in ſuch cove- 
nous and feigned bond; the one moiety whereof to be to 
the Queen's Majeſty, her heirs and ſucceflors, and the 
other moiety to the party or parties by ſuch feigned and 
fraudulent feoffment, gift, grant, alienation, bargain, 
conveyance, bonds, ſuits, judgments, executions, leaſes, 
rents, commons, profits, charges, and other things 
aforeſaid, to'be recovered in any of the Queen's courts 
of record, by action of debt, bill, plaint or information, 
wherein no effoin, protection or wager of law ſhall be 
admitted for the defendant or defendants, and alſo being 
thereof lawfully convicted ſhall ſuffer impriſonment for 
one half-year without bail or mainprize. 

Information brought in London on the aforeſaid act for 
juſtifying apud L. of a fraudulent gift of goods, made by 
A. to the defendant to defraud the plaintiff of his debt; 


the defendant faith, that 4. gave theſe goods to him at. 


C. bona fide, and that he juſtified the gift there, and 
traverſes the juſtifying it at L. and ruled to be no plea; 
for 31 £Eliz. reſtrains common informers to bring their 
actions only in the proper county where the offence was 
done ; yet that does not extend to a party grieved, but 


that he may inform in what county he pleaſes, for he is 


not a common informer. Dyer 351. pl. 23. 2 Leon. 8. 
Cro. El:z. 645. 

For more learning on this Jubje&, ſee 13 Vin. and 
2 Bac. Abr. tit. Frauds; and ſee Agreement, Mo1t- 
gage, Trult, Will, | 

Fraus legis. If a perſon having no manner of title 
to a houſe, procure an athdavit of the ſervice of a decla- 
ration in ejetment, and thereupon gets judgment ; and 
by virtue of a writ of hab. fac, poſſeſſiomem turns the 
owner out of poſlcfſion of the houſe, and ſeizes and con- 
verts the goods therein to his own uſe, he may be pu- 
niſhed as a felon ; becauſe he uſed the proceſs of the law 


with a felonious purpoſe, in fraudem legis. Raym. 270. 


Sid. 254. 

Frarinetin, A wood of aſh-trees. Domeſday. 

Frechenchia, { Fretchenchia.) Among the cuſtomary 
ſervices done by the tenants in Chaleſworth, a manor be- 
longing to the abbey of St. Edmmd/bury, this word ſig- 
nifies a young hog killed for pork, not bacon. Cowell, 
edit. 1727. 

Freaa, Fret-work; fredatus, ſo frefura, a freſle, 
or fretture. —— AZon. Angl. tom. 3. pag. 321. Cowell, 
edit. 1727s 

Frecarus, (Navis freata,) A ſhip freighted, a laden 
veſſel. Cowell, edit. 1727. 

Fredum, Was a compoſition paid by a criminal, to 
be freed from proſecution, of which the third part was 
paid into the Exchequer, and that called fredum, Cowell, 
edit. 1727. See Oclatura. 

Fredwit, See Fledwite, # 

Free-bench, Free-bank, (Francus bancus, that is, 
ſedes libera,) Signihes that eſtate in copyhold lands, that 
the wife being eſpouſed a virgin hath, after the deceaſe 
of her huſband, for her dower, according to the cuſtom 
of the manor: (Kitchin, fol. 102.) As at Orleton in the 


_ county of Hereford, the relict of a copyhold tenant is 


admitted to her free-bench, that is, to all her huſband's 
copyhold lands, during her life, at the next court after 
her huſband's death. Bra#on, lib. 4. tra. 6. cap. 12. 
num. 3. hath theſe words, Conſuetudo eff in partibus iis, 
guod uxores maritorum defunftorum habeant francum ban- 
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Fitzherbert calls it a cu/tbm, whereby in certain cit's«, 
the wife ſhall have her huſband's whole lands, &+«. for het 
dower. Nat. Brev. fol. 150. See Plowden, fol. 4, 
in the caſe of Newis. Of the free-bench, ſeveral manor 
have ſeveral cuſtoms, as at Ea/t and Wet Enbournt in 
the county of Berks, if a cuſtomary tenant die, the yi. 
dow ſhall have her free-bench in all his copyhold lands 
dum fola & caſta fuerit ; but it ſhe commit incontinency. 
ſhe torfeits her eſtate ; ao if ſhe will come into the coure 
riding backward on a black ram, with his tail in her 
hand, and ſay the words following, the ſteward is bound 
by the cuſtom to re-admit her to her free-bench : 


Here I am 
Riding on a black ram, 
Like a whore as I am; 
And for my crincum crancum, 
Have loft my binkum bankum ; 
And for my tails game, 
Have done this worldly ſhame, 
Therefore I pray you, Mr. Steward, let me have 
my land avain. | 

The like cuſtom there is in the manor of C hadlerwort!: 
in the ſame county; in that of Torre in Devonſhire, arid 
other-parts of the Weſt. Cowell, edit. 1727. 

Free-booter, Signifes a perſon who fights without 
pay, in hopes of getting ſome booty. 

Free-bo2d, ( Prancbordus,) In ſome places they claim 
as a free-bord, more or leſs ground beyond or without 
the fence. In Men. Angl. 2 par. fel. 241. it is ſaid to 
contain two foot and a half, viz. Ez totum boſeum wocat, 
Brentwood cum frank borda, et duorum pedum & dimid, 
per circuitum ullius boſca, &c, 

Free-chapel, (Libera capella,) In the opiniom of ſome 
is a chapel founded within a pariſh, for the ſervice of 
God, by the devotion and liberality of ſome good man, 
over and above the mother church, to which it was free 
for the pariſhoners to come or not come, and endowed 
with maintenance by the founder, and thereupon called 
free. Others with more probability ſay, that thoſe only 
are free chapels that are of the King's foundation, and 
by him exempted from the juriſdiction of the ordinary; 
but the King may licenſe a ſubject to found ſuch a cha- 
pet, and by his charter exempt it from the dzceſan's ju- 
riſdiction. That it is called free in reſpeCt of its ex- 
emption from the dioceſan's juriſdiction, appears by the 
Regiſter of Il rits, fol. 4c, 41. Theſe chapels were all 
given to the King, with chantries, 1 Ed. 6. 14, Free 
chapel of St. Martin le Grand, 3 Ed. 4. cap. 4. and 4 


| Ed. 4. cap. 7. Cowell, edit, 1727. 


Freedlfoll, See Fridffoll. 

Freehold, Frank-tenement, { L:iberum tenementun,) 
Is that land or tenement which a man holdeth in fee, tee- 
tail, or at the leaſt for term of life. Brafen, lib. 2. 
cap. 9. In the Terms of Lai 'tis faid, That freehold is 
of two ſorts, freehold in deed and-freeheld in law: Free- 
held in deed is the real poſlefſion of land or tenements in 
fee, fee-tail, or for life. Freehold mm law is the right that 
a man hath to ſuch land or terements before his entry or 
ſeiſin. It hath likewiſe been extended to thoſe offices 
which a man holdeth either in fee, or for term of lite, 
Britton defines it to this effect, frank-tenement is a pol- 
{eflion of the ſoil, or ſervices 1Juing out of the foil, 
which a freeman holdeth in fee to him and his heirs, or at 
the leaſt for term of his life, tho* the ſoil be charged 
with free or other ſervices, cap. 32. {Hreehold is fome- 
times taken in oppoſition to villenage. Brac. tb, 4. 37y 
38. Lambard, in his explication of Sax words, verb. 
Terra ex Scripto, ſaith, that land in the Saxo-s time was 
called either bock-land, that is, holden by book or wrl- 
ting ; or folHand, that is, holden without writing. The 
former he reports was held with far better condition, and 
by the better ſort of tenants, as noblemen and gentle- 
men, being ſuch as now we call freehold, The latter 


was commonly in the poſſeflion of clowns, being that we 


now call ad voluntatem domini, at the will of the lord. 
The Regiſter Fudicial, fol. 68. and in divers other 


cution 


cum ſuum de terris Sockmannuorum, & tenent nomine dots. Ln ſaith, That he who holds lands upon an exe- 
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cution of a- /atute-merchant, until he be ſatisfied the 
debt, tenet ut liberum tenementum fib1 & aſſignatis ſuis. 
And fol. 73. the ſame may be read of a tenant by 
zlegit, where the meaning is not, that they be freeholders, 
but as freebolders for their time, that is, until they have 
gathered profits to the value of their debt. PFreeholders in 
the ancient law of Sctland were called 1ilites. Skene de 
verbor. ſignif. verb. Milites. Do#tor and Student, That 
the poſſeſſion of land after the law of England, is called 
Frank-tenement or Freehold, fol. 97. a. . 

No man to be put out of his freehold, without being 
brought to anſwer, 9 H. 3. ft. 1. c. 29. 3 Ed. I. c. 
24. 25 Ed. 3. fl. 5. c. 4. 28 Ed. 3. c. 3 Nor be 
compelled to anſwer for his freehold, without the King's 
writ, 52 Hen. 3. ©. 22. 15 Rice 2. c. 16. 16 Rice 2, 
c. 2. vee Liberties. 

Frecholders, Are ſuch as hold any freehold eſtate. 
By the ancient laws of Scotland, freeholders were called 
Milites; and freehold, in this kingdom, hath been fome- 
times taken in oppoſition to vi/lenage, it being lands in 
the hands of the gentry and better ſort of tenants, by 
certain tenure, who were always freeholders, contrary to 
what was in the poſlefſion of the inferior people, held at 
the will of the lord. Lambard. 

Freeman, (Liber hams) Is one diſtinguiſhed from a 
ſlave, who is born or made free. See London. 

Freight, (Fr. fret,) Signifies the money paid for car- 

riage of goods by ſea; or in a larger ſenſe, it is taken 
for the cargo, or burthen of the ſhip. Lex Merecat. 
' Where a ſhip goes from one port to another, and there 
unloads, and then gues over to another place, but in her 
paſtage, before her ſecond unloading, is loſt, the owner 
ſhall not recover for freight, but from the time of the 
loading to the unloading, and nothing for the ſecond 
loading ; for if a ſhip be loſt before unloading, no freight 
ſhall be paid, but every one muſt bear his part of the 
loſs; and this is the reaſon that mariners loſe their wages 
in ſuch caſes. Sid. 236. Hill. 16 & 17 Car. 2. B. KR. 
Anon”. 

If a merchant put in more goods than were conditioned, 
in ſuch caſe the maſter may take what freight he pleaſes. 


Mal. Lex Merc. 99. 


Ifa ſhip be freighted by the great, ſuppoſe 200 tons, for 
the ſum of 6207. to be paid at the return; the ſaid ſum 
of 6001. is to be paid, altho' the ſhip were not of that 
burthen. al. Lex Merc. 10:. 

If the like ſhip of 2co tons be freighted by the ton, 
and full laden, according to their charter-party, then 
freight is to be paid for every ton; otherwiſe but for ſo 
many tons as the lading 'in the fame was. Mal. Lex 
Mere. 105. | 

If a ſhip of 200 tons be freighted, and named to be. 
of that burthen in their covenant, and, being freighted 
by the ton, ſhall be found to be leſs in bigneſs, there is 
no more due to be paid than by the ton, for ſo many as 
the ſame did carry and brought in goods. Mal. Lex 
Merc. r00. 

If the like ſhip be freighted for 290 tons, or there- 
abouts, this addition (or thereabouts) is within five tons 
commonly taken and underſtood, as the moiety of the 
number of 10, whereof the whole number is compounded. 
Mal. Lex Merc. 100. 

If the like ſhip be freighted by the great, and the bur- 
then of it is not expreſſed in the contract, yet the ſum 
agreed upon is to be paid without any cavillation, 2. 
Lex Merc. 1c0. | | 

If freight be agreed upon for the commodities laden, or 
to be laden, for a certain price for every pack, barrel, 
butt, and pipe, &c. without any regard had to the bur- 


. then of the ſhip, but to give her the full lading; no man 


maxeth doubt but that the ſame is to be performed ac- 
cordingly. Mal. Lex Merc. 190. 

If freight be contracted for the lading of certain cattle, 
or the like, from Dublin to 1/e/i-Chefter, if ſome of 
them happen to die before the ſhip's arrival at I//t- 
Che/ter, the whole freight is become due, as well for the 
dead as the living. Molloy 256. ; 

If freight be contrated for the tranſporting .of wo- 


men, and they happen in the voyage to be delivered of 


—_— 


freond, amicus, and wite, multta. 
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children on ſhipboard, no freight becomes due for the 


infants. Molloy 256. 


If goods are ſent on board generally, the freight muſt 
be according to freight for the like accuſtomed voyages. 
Mall. 257. | 

If goods are brought into a ſhip ſecretly againſt the 
maſter's knowledge, the ſame may be ſubje&t to what 
freight the maſter thinks fitting. M2lley 252. 

For more learning on this ſubjeft, ſee 13 Vin. Abr. tit. 
Freight. | 

French. King 7/illiam 1. called The Conqueror, being 
a native of Normandy in France, cauſed the laws of this 
realm, in his time, to be written and pleaded in the 
French language. But by ſtat. 36 E4. 3. c. 15. it is 
enacted, ** That all pleas which ſhall be pleaded in any 
courts whatſoever, before any of the King's juflices what= 
ſoever, or in his other places, or before ahty of his other 
miniſters whatſoever, or in the courts and places of any 
other lords whatſoever within the realrn, ſhall be pleaded, 
ſhewed, defended, anſwered, debated, and judred in the 
Engliſh tongue, and entered and inrolled in Latin.” But 
it ſeems, ſays ferjeant Hawkins, to have been always 
taken, that appeals are not within this ſtatute, but that 
they are to bearraigned, and the plea of the defendant is to 
be read in French, in the ſame manyer as anciently ; and 
thus, continues the ferjeant, I have often known it done 
in my own experience; but upon what reaſon this dif- 
ference between appeals and all other proſecutions is 
grounded, ,[ have never heard. 2 Hawk. P. C. 308. 
See Englith. 

French goods and merehandizes. French ſhips are 
liable to 55s. per ton duty, 12 Car. 2. c& 18. ſe, 17, 
13& 14 Car. 2. c. 11. ſed. 24. 

French goods liable to 25 /. for every hundred pounds 
value, 4 /V. & M.<c. 5. ſet. 2. 7 & 8 Will. g. c. 26. 

French or pearl barley, to what duties liable, 22 Car. 
2. 13. ſeft. 3. 

Additional duty is not to be paid according to the oath _ 
of the importer, but according to the value in the book. 
of rates, 11 Geo. I. c. 7. ſee. 3. | 

No woollen goods of France to be imported into any 
port in the Levant ſeas, 32 Geo. 2. c. 34. 

Frenchman, { Francgena,) Was heretofore wont to 
be uſed for every outlandiſh man. Bradton, lib. 3. tra. 
2. cap. 15. See Englecery, 

Frendleſs:man, Was the $207 word for him that 
we call an onutlaww, and the reaſon might be, becauſe upon 
his excluſton from the King's peace and protection, he 
was denied all help of friends after certain days. Nam 
fortsfecit amicos. Bratt. lib. 3. tract. 2, cap. 12. num. 1. 
whoſe words are theſe, Talem vocant Angli (utlough) & 
alio nomine antiquitus ſolet nominart, ſc. frendleſsman, & 
ou videtur quod pls ee amicos, & unde fi quis talem pojt 
utlagariam & expulſionem ſcienter paverit, receptaverit vel 
ſerenter communtcaverit aliquo modo vel receptaverit, vel oc= 
cultaverit, eadem pana punirt debet, qua puniretur utla- 
gatus, ita quod careat omnibus bonts ſuis & vita, niſi Rex 
et paxcat de ſua gratia. 

Frendwite, Was a mul exaQted of him, who har- 
boured his outlawed friend : *T'is derived from the Sax. 
Cowell, edit. 1727. 

Freſca, Freſh-water, or rain, and /and-floed. Charta 
Antiq. in Somner of Gaveltind, þ. 132. | 

Freth diffe tin, (ca diffeiſma, from the French 
frats, 1. recens, and difſeiir, a p3ſſeſſine ejicere,) Signihes 
ſuch a di/ſei/in as a man may ſeek to defeat of himſelf, 
and by his own power, without the help of the King or 
judges, Britton, cap. 5. and that ſuch diſſerſin as is not 
above fifteen days old. Bra#ton, lib. 4. cap. 5. writes 
at large of this matter, concluding that it is arbitrary, 
and fo doth Britton, cap. 65: But cap. 43. he ſeemeth 
to ſay, That in one caſe it is a year, See him alſo, 
CAP. 44+ 
th fine, Is that which is levied within a year paſt. 
IV/eſt. 2. cap. 45. anno 13 Ed. nt. | 

Frelh to1ce, (Friſca fortia,) Is a force done within 
forty days, as ſeems by F. N. B. fol. 7. for if a man 
be difleifled of any lands or tenements within any city or 
| borough, or deforced from them after” the death of his 

anceſtor, 
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\ anceſtor, to whom he is heir, or aſter the death of his 


tenant for life, or in tail; he may, within forty days at- 
ter his title accrued, have a bill out of Chancery to the 
mayor, &c, See the reſt there, and Old Nat. Brev. 


fot. 4. | 


Freſh ſuit, (Recens inſecutis,) Is ſuch a preſent and 
earneſt following of an offender, as never ceaſeth from 
the time of the offence committed or diſcovered, until 
he be apprehended. And the effect of this-in the prorſuit 
of a felon is, that the party purſuing ſhall have his goods 
Again, whereas otherwiſe they are the King's. Of this 
ſee Staundf. Pl, Cor. lib. 3. cap. 10. & 12. where he 
treats at large what ſ#uit is to be accounted freſh, and 
what not. And the ſame author in his firſt book, cap. 
27. faith, That fre /uit may continue for ſeven years. 
voce Cohte's Rep. lib. J. Ridgeway's caſe. Freſh ſuit 
{zemeth to be cither within the view or without ; for 
Jlamurd ſaith, That upon freſh ſuit within the view, 
treſpaflers in the forcit may be attached by the officers 
purſuing them, though without the limits and bounds of 
the forclt. Cap. 19. per totum. Cowell. 

[t ſeems to have bcen ancicntiy holden, that to make 
a freſh ſuit, the party ought to have raited a hue and cry 


with all convenient ſpeed, and alfo to have taken the of- | 


tender ; but at this day it ſeems to be*ſettled, that if the 
party hath been guilty of no grols neglect, but hath uſed 
all reaſonable care and diligence in inquiring after, pur- 
fuing and apprehending the felon, he ought to be al- 
lowed to have made fufficient freſh ſuit, whether any 
hue and cry were levied or not, and whether ſuch offen- 
der were taken by means of fuch purſuit, or without 
any afliftance trom it. 2 Haw. P. C. 169. Sec Hur 
and Try, 

 Fretuin Syuitannienm, The ſftreights between Dover 
and Calais. 

Frertunr, Prerght money Acquietari facietts fret- 
tum naviim ſocumdum quod marineli carundem navium 
probare pofſuit quid erit debitum de tretto. Clanſe 17 
Joh. m. 10. 

Friar or Frier, (Lat. frater, Fr. frere) An order 
of religious perſons, of which theſe are reckoned the 
principal branches, (Stat. 4 Hen. 4. cap. 17.) viz. Mi- 
nars, Grey friars, or Francſcans, Auguſtinians, Domini- 
cars, or Black friars and FFhite friars, or Carmelites, 
from which the reſt deſcend. See Zachius de Repub. Ec- 
cleſ. pag. 380. and Lyndiwod, tit. de Relig, Domibus, c, 
I. verbs Santi Augultini. _— 

Friar obſervant, ( Frater ob/ervane) Is an order of 
Pranciſcans, which are Minors, as well the Objervants as 
the Conventual and Capuchines. Zach. de Kep. Eccleſ. 
trad, de Regular. cap. 12. Theie we find mentioned 
anno 2.5 Hen. 8. cap. 12. They are called Obſervants be- 
caule they are not combined together in any cloiſter, con- 
vent or corporation, as the Conrentuals arc; but only tie 
themſelves to obſerve the rites of their order more ftriatly 
than the C-1ventuals.do z and upon a fingularity of zeal 
ſeparate themſelves from them, living in certain places, 
and companies of their own caufing: And of thele you 


may read FH:jpintan de Orig. © Progrefſ. Monachatus, fol. | 
$78. cap. 38. 


Frinzrgh or Frithburg, (from the Saxon f7th, i, e, 
pax, and borge, i. &. fidejuffir,) Is the fame with frank- 
pledce, the one being in the Sax9zs time, the other fince 
the Conquelt ; wherefore, for the underſtanding this, read 
Frankpleaze, and the laws of Ring #drvard tet out by 
Lambard, fol. 143. in theſe words; Preatorca off quadam 
ſurma & maxima ſecuritas, per gram omnes /iatu firmſums 
ſuſlinentur, viz. ut winquitgue fiabitiat ſe fred faaczufſionts 
fecuritate, quam Angli vicant (freoborghes) /2!: tamen Ebo- 
racenſes dicunt eandem (tieamannatale). gud ſcrat latine 
decem hominum mnunerums ©c. Every man in_this king- 
dom was affociated in a decennary, that Is, in a company 
of ten families, who were pledged or bound for each other 
to keep the peace and obſerve the laws, and if any offence 


was done by one, the other nine were to anſwer it; 


that is, if the ciiminal fled from juſtice, they had thirty 
days allowed to apprehend him; if he was not taken in thar 
time, thea he who was the friexrg, {that 1s, the principal 
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pledge) of the ten, ſhould take two of his own number, 
and the chief pledges of three neighbouring friburghs, 


with two others out of each of thoſe friburghs, in all 12 


men, whereof four were to be the chief, and the other 
eight were to be of the better ſort, and thoſe were ta 
purge themſelves and their f7iburgh, of the forfeiture and 
flight of the criminal, which if they could not do, then 
the principal pledge, with the other eight to whom he 
did belong, was to make full fatisfaftion ; but afterwards 
it became difficult to get the three neighbouring friburghs 
to join with the other, and therefore thoſe other nine 
made oath that they were not guilty, and that they would 
bring the criminal to juſtice as ſoon as he ſhould be taken, 
Bra&ton mentions Fridburgum, lib. 3. traft. 2. cap. 10. 
in theſe words: Archiepiſcopi, epiſcepi, comites & barones, 5 
emnes gui habent ſoc & ſac, tel & team, & hujuſmodi li- 
bertates, milites ſuos & preprios ſervientes, armigeros, &c. 
dapiferos, & pincernas, camerarios, coguos, pifleres, ſub ſuo 
tridburgo habere debent. Item & ifti ſuos armigeros & alics 
ftbi ſervientes ; gqued fi qui forisfecerint, ifgfi domini ſui ha- 
beant eos ad refium, & fi non habuerint, ſolvant pro ets foriſ- 
facluram. Et fic olfervandum erit de omnibus alits gui ſunt 
de alicujus manupaſiun. Where we learn the reaſon, why 
great men were not combined in any ordinary dozen ; 
becauſe they were a ſufficient aſſurance for themſelves, 
and for their menial ſervants, no leſs than the ten were 
one for another jn ordinary dozeins. See Skene, verbo 
Freiborg, Flita writes it frithborg, and uſeth it for the 
principal man, or at leaſt for one of the dozen, ib, 1, 
cap. 47. See Hoveden, parte poſter. annal. in Hen. 2. fl. 
345- But Spelman makes a difference between friborg 
and frithberg, ſaying, The firſt ſignifies [berg ſecuritas, 
or fidejuſio ; the other pacis ſecuritas. 

Fridſtoll and Frithitow, (from the Saxon #7}, 
pax ; flol, ſedes, cathedra ; floth, locus) A ſeat, chair or 
place of peace, In the charter of immunities granted to 
the church of St. Peter in York, by Hen. 1. and con- 
firmed, an. 5 H. 7. thus, Durd fi aliquis, veſans 
ſpiritu agitatus, diabolico anſu quemquam capere preſumerit, 
in cathedra lapidea juxta altare, guod Angltci vacant frid= 


ſtoll, 7. e. cathedra guietudinis vel pacis z hujus tam flagi- 


tioft ſacrilegit emendatio ſub nullo judicio erat, ſub. nulls pe- 
cunie numero claudebatur, fed apud Angles Botellee, hoc 
et, fme emenda, vocabatur. Ot theſe there were many 
others in England, but the moſt famous at Beverley, 
which had this inſcription, Hec ſedes lapidea freedftoll 
dicitur, 1. e. pacis cathedra, ad quam reus fugiendo perve- 
niens onmnimodam habet ſecuritatem. Camb. It ſignifies 
alſo a palace, which is uſually a privileged place. 

Fridwire, gua// Ferdwit : "Tis a mulct paid by him 
who deſerted the army : From the Saxon fyrd, expeai- 
tio, and wite, mula. 

Friendleſs man, See Frendleſs man. 

Frilazin, A freeman: From the Saxon freob, [iber, 
and /afſen, dimittere. Cowell, edit. 1727. 

Friling, A freeman : From the Sax. feb, /iber, 
and /zng, progentes, Cowell, edit. 1727. 

Fringe. Penalties on ſelling, exporting or importing 
foreign fringe, 13 & 14 Car. 2. c. 13. or importing 
gold and filver fringe, 9 & 10 I#7l.. 3. c. 39. 10 Ann. 
c. 26. ſet, 66. 15 Geo. 2. c. 20. __ 7. Exporter of 
ſilk fringes, what to be allowed, 8 Geo. 1. c. 15+ /+ I: 

Frinigeldum, The mul& of a freeman. Corel!, 
eatt, 1727. | : 

Friperer, Is deduced from the French fripier, nter- 
polator, one that ſcoureth up and cleanfeth old apparel to 
ſell again : It is uſed for a kind of broker, in ſtat. 1. 
Tac. cap. 21. 

Frilcus, Uncultivated land. Ft de communia paſture 
in triſcis & dominicis ſuis, Monaſt. 2 tom. pag. 50- 

Frith; A wood, from the Sax. frith, pax; for the 
Engliſh Saxons held ſeveral wocds to be ſacred, and made 
them ſanQtuaries. Cowell, edit. 1727, See Fryth, 

Frirhhyech, Pacis wiclatioz the breaking of the 
peace. Leg. Ethelredi, cap. 6. See Frythe. 

Frithgear, {nter leges preſdytererum No! thumbrenfum., 
cap. 48. $1 ſuperſlitioſus ille conventus, gut frith gear d:citury 


habitus fuerit in terra alice, us circa lapidem, arborem, fore 
tems 


-Þ.R Y 


Mr. Sommer thinks it a fort of jrl:ilce, or 


tem, Sc. | ; 
yearly meeting for peace and friendſhip, from Sax. frith, 
peace, and gear, Aa Year, ; ED 

Frithgilu, The ſame which. we now call a Guz/dbalr, 


oz 2 fraternity or company. Cowell, edit, 1727. 

F$rithmanans, Une who is of a fraternity or com- 
patit. C:ooell, edit. 1727» 

Frith mare, Is mentioned in the records of the Coun- 
ty Palatine of Cheer : Per frithmote, F. Staniry Arm. 
clamat capere annuatim de vilia de Otton que off infra 
feocum & mancrium de Alford inſra fere/taria ae la mer 
. 1O fol. qreos Comites Cejiria ante confeftionem curie proe- 
dice felebant capere. Pl. in Itin. apud Ceftr. 14 Hen. 7. 

Filithlorne and Frithfoke, (#7, i. e. pax, and 
fecne, libertas) Tuendze pads juriſditio; or (according to 
Flaa) Libertas habends ſrana plegitz or immunitatis 
locus. : 
Frobo1g or Freoburnh, (from the Saxon, res, 1. e. 
free ; and borge, i. EC. fidejufor. ) See Friburg and 
Frankplevge, 

Frodmo!tet or Freomottel, (from the Saxon, freo, 
free; and morph-ded, homicadium) An immunity or 
frecdom granted for committing manſlaughter. Ez con- 
\ cede ets euriam ſuam de omnibus querelis, &c. & gudiciiim 
ſum pro frodmortell, & gued homines fint credendi pr 
feum ya & per ſrirm na. Monat, 1 tom. pag. 173. 

Frovle, Among the cuſtoms of the abbey of Saint 
Edmonajbury, folemnly declared by the abbot, prior, and 
convent, 17 Ka/. Nevemb. 1280. fignihcs plain pancakes 
or fritters, not fried with bacon intermixed. Cowell, 
edit. I 727+. ..: 

Fruit and fruie-trees, Offence of barking, 37 
Hen. 8. c. b. ſet. 4. Taking up, or otherwiſe ſpoiling, 
43 Eliz. c. 7. The water meaſure of fruit aſcertained, 
4 Ann. /?. 1. c. 15. Cutting down fruit-trees, how pu- 
niſhed, 1 Geo. 1. /?. 2. c. 48. 6 Geo. 1. c. 16. Sce 
Trees, (ood, 
 Frumgpld, Is an old Sexo word, which fiznifes the 

rſt payment made to the kindred of a ſlain perſon, in 
recompence of his murder, Leg. Edmund, cap. wul- 
f1mo, | 

Frumfol, Szdes primaria, The chief ſcat or man- 
hon-houſe. Leg. Ine Reg. cap. 38. © 

Fruſca terra, Uncultivated and defart ground. Aon. 
form. 2... J27+ 

Fruilare terrain, To break up new ground, and re- 
duce it in fruuram, into new broke land. Cowell, 
eait, 1727. | | : 

Frulettim, A wood, or woody ground. Dome/day. 

Frutfura, (from the Fr. froriffure) A breaking down 


or demolithing, alſo a plowing or breaking up. Aon. 
im. 2... 394+ 
Fruitſura doinovwim, Houſe-breakinz. Refatus de 


latrociniis & frufſura d:morum. Gervaſ, Dorobern. ſub 
anno 1195. fir/ura terre, New broke land, or lately 
ploughed up. Aon. tem. 2. þ. 394+ 

Frultrinmn terrace, or, according to Spelman, fru/lum, 

'mail piece of land, Royiduum gquidlam preter acras 
Memeratas vel campum moyuratum. Cum in Domeſday fruſ- 
Wim terre accipratur pro ampla portione ſeor um a campo 
Uility, maneris jacertt, Decmetday, tit, Hantiſc. Rex 
Abedeſtone, In * inijula habet Rex unum fruſtrum terre 
ERA exemit G1 Vaneres. | | 

Fritenuum!, A place where ſhrubs, or great herbs 
With big talks grow. Aon. tom. 3. þ. 92. 

Frying pans, See Tron. 

Frvth, Sir Edward Cote (on Litt, fol. 5. b.) ex- 
povnds it, a plain between two woods, a lawn. Chaucer 
uleS it for a wood, Camnmgwen, in his Britan. for an arm of 
tne fea, or {treight between two lands, from fretum-— — 

"By PE POgtL# 4 R 
BY ot) his tlſuve into the efluary or frith of Thames. 
$72th (in his Erxlard's {mfrovement) makes it ſignify all 
hedpe-wood, except thorns, Cowell, edit. 1727. 


Frythborgh, (from the Sax. frith, 7. e. pax, and 


'orge, fidegjrſſor) A treedom from giving ſecurity of the 

Pace. ——£t fit guieti de trythborgh, & de Blodc- 

wite, frithwite, & ferdwyte, &c. 4 Paſch. 6 12. 4. 
. 24. Cowell, edit. 1727. | AE, 
V or. Il, 
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Frytting of wheels, Is perhaps what we now call the 
rinding of wheels, z. e. fitting and faſtning the fellies (or 


| pieces of wood that conjointly make the circle) upon the 


{pokes, which on the top are let into the fellies, and at 
the bottom into the hub. ——1n ſelutis pro iryttynge qrun- 
gue retarum hic anno vii. denar. Paroch. Antiq. ps 
574. Cowell, cdit. 1727. 

Fuage or Fotage, (derived a feco) In the reign of 
Edward the Third, the Black Prince of Tales having 
Acquitaine granted him, laid an impoſition of fage or 


fecage upon the ſubjects of that dukedom, v:z. twelve- 


pence for every fire, cailed herthmoney, Ret. Parl. 25 
Ed. 3. "Tis probable our hearth-meney took its original 
trom hence. 

Fuel, By ſtat. 43 E!iz. cap. 14. All faggots to be 
fold ſhall contain in compaſs, befides the knot of the 
bond, twenty-four inches of affiſe; and every faggot 
{tick within the bond ſhall contain full three feet of 


-alliſe, except only one ſtick to be but one foot long, 


toftop or harden the binding. 

Stat. 9 Ann. cap. 15. All billets (except thoſe male 
of beech, by 10 Ann. cap. g.) that lie expoſed in pub- 
lick places, where they are uſually bought or ſold, thall 
be aflifed and cut, or marked in manner following ; 
that 1s to ſay, all billets of what fcantling or denomina- 
tion foever, ſhall contain in length three feet and four 
inches, and be of the following dimenſions, v2. 


Names o Being | Half | Quarter] How to be cut 
the Bullets. | round. | round. | cleft. and marked. 
; In. gr.\In. qr.|In. gr. 
ſ A Single] 7 2] © Fo ©) " No notch. 
| A Calt Jio 2j12 aji2 ofOne notch. 
Three in the 
A Trois|13 olis c|14 3l} Ray" } 
| 2 Caſtiis5 oſi7 117 ofTwo notches. 
One at each 
> 3 3CallfiS mar -: xjar- --c lend, andone 
L | inthe middle. 
8 4 Caſt!21 1124 227 o{Four notches. 
> 5 Caltj2z 327 2[27 o|[Five notches. 
£ 6 Caſtſl2b ofzo of2g a2|Six notches. 
S 7 Caſtj28 ol32 2132 o[Seven notches, 
E2 8 Caſtſzo ofz4 3/34 ofEight notches. 
& | 9 Caſtizzi 3j36 336 a1[Nine notches. 
L | 10 Calt33 2138 93]38 of Fen notches. 
@ | 11 Caſtjzs io of o ofEleven. 
> | 12 Caſſſz6 go of o of Twelve. 
v'| 13 Caſtt38 io c| © of Thirteen. 
Rl 1 14 Caſtlgg go of o ofFourteen. 
i5 Caſt|4r ol © ol o  oſFifteen. 
| 16 Caſtl42 2 o of © ofSixteen, 
17 Caftſqz gJo of o ofSeventcen, 
18 Caſtſl4s olo of o ofEighteen, 
19 Caſtlz6 io of o ofNineteen. 
LC 20 Caft v 210 ol o cl|Twenty. 


Sc. 2. And if they ſhall not be thus affiſed and 
marked, then on information to a juſtice of peace, mayor 
or other hezd officer, he ſhall call before him ſix good 
and lawſu] men of the town, and ſhall ſwear them truly 
to inquire and preſent, whether the fame be of good and 
ſuſlicient aſliſe; and if chey thall preſent that any of them 
is not ſufficient, the ſame ſo being deficient, ſhall be for- 
feited, and be delivercd to the overſcers to be by them 
diſtributed to the poor. 

Fuer, (Fuga, from the French fuir, fugrzre;) Tho? 
it be a verb, yet it is uſed ſubſtantively, and is two-fold; 


fuer in fait (m fa#o) when a man doth apparently and 


corporally fly, and fer in ley (in lege) when being called 
in the county he appeareth not, until he be outlawed ; 
for this is flight in interpretation of law. Staund. Pl, 
Cor. hib. 3. cap. 22. 
Fiiga carall9y mm, A drove of caitle. See Strete- 
wary. | 
Fugacta, Sienifies a chaſe, and is all one with chajza. 
Charta Matildis imperatricis Adtlanti de Gleuc —Pracipio 
H h qr od 


Y 
Mae 2 or ov Sr abt oy ge 4» + nt, 4 he vr |<< 
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quod gee ommia teheat de me—libere & hutete, in boſco & 
plans, in foreftts & fugaciis, in pratis & paſturis, &c. 

Fugam L[ecit, Is where it is found by inquiſition, 
that a perſon fled for treaſon or felony ; as to which it 1s 
agreed, That wherefoever a perſon found guilty by ſuch 
inqueſt either as a principal, or as an acceflary before the 
fact, is found alſo to have fled for the ſame, he forfeits 
his goods abſolutely, and the iſſues of his lands till he 
be acquitted or pardoned. Alſo it is agreed, that where 
one indicted of any capital felony, either as principal or 
acceſlary before or after, before juſtices of oyer, &c. is 
acquitted at his trial, but found to have fled, he ſhall 
incur the like forfeiture of his goods, but not of the iſſues 
of his lands, becauſe by the acquittal the land 1s diſ- 
charged, and conſequently the iflues. And it hath been 
Holden, that the law is the ſame as to the finding of a 

{ugam fectt upon an acquittal of an indictment of petit 

arceny. But it is certain, that the party may in all 
caſes, except that of the coroner's inqueſt, traverſe the 
finding of a fugam fecit, Alſo it ſeems agreed, that 
whenever the indictment againſt a man is inſufficient, 
the finding a fugam fecit will not hurt him; and that in 
all caſes the particulars of the goods found to be forfeited 
may be traverſed. 2 Hawk. P. C. 450, 451. 

Fugare t refugare catalla, To drive cattle to and 
fro, forward and backward. Antiquit. of Nottinghamphire, 
fol. 462. | 

Fugare, Alſo ſignifies to hunt. Prohibeo ne quis ſine 
licentia mea fuget. Cowell, edit. _ 7. 

Fugatio, Pro fugand: attu, Hunting, or the liberty 
or privilege to hunt. Et cives habeant fugationes ſuas ad 
Fugandum, ficut melius & plenius habuerunt anteceſſores 
eorum, in Chiltre & Middleſex & Surr. &c. Charta Li- 
bertat. Hen. 1. Civibus London. Fugatio fore/tz, the 
drift of the foreſt, Cowell, edit. 1727. 

Fugaro1es carrucarum, Waggoners who can drive 
oxen equally yoked, without beating or goading. Fleta, 
lib. 2. cap. 78. par. 1. 

Fugerium, (Fr. fougere,) Fern. Cowell, edit. 1727. 

Fugitio, Flight. Condonavit omnes felonias & fugi- 
tiones. Knighton, anno 1537. | 

Fugitives beyond ſea, Thoſe of the laity and men 
of the church alſo being beyond ſea, may be commanded 
by the King's writ, either under the great ſeal or privy 
ſeal, on their fidelity and allegiance, to return into the 
kingdom; and if he return not, for his contempt his 
lands and goods ſhall be ſeized, until he returns. 3 1». 
179. 

The King cannot recall one that is beyond ſea, but 
by the great ſeal or privy ſeal, and not by the privy ſig- 
net. 3 In/t. 180. | 

A privy ſeal was iſſued to recall a fugitive, but the 
ſervants of the fugitive hindred the ſervice of it, of which 

the meſſenger made affidavit; this affidavit is not tra- 


verſable, and the matter being out of the realm cannot 


be tried by a jury; and this matter being tranſmitted by 
mittimus into the Exchequer, and the fugitive not re- 
turning, his lands and goods were ſeized. TFenk. 220. 


pl. 69: 


ſhall re-have his eſtate again in right, and not of ſpecial 
grace only ; but the Lord Treaſurer ſaid, he ſaw no rea- 


ſon for that. Lane 48. Sir Robert Dudley's, alias Lord 


Nettingham's caſe. 

A. went beyond fea without licence of the King, with 
Robert de Mortimer, and the King certified the ſame into 
Chancery, reciting, that he had ſent his privy ſeal, &c. 
but that the ſaid A. (ſpretis mandatisno ftris) redire recuſavit ; 
and thereupon iſſued a commiſſion to ſeize, &c. Le. to, 
ſays, that ſuch a precedent of ſeizure was ſhewn, as of 
18 Ed. 2. Edmond de Il/ondjlcck's caſe. 

The letters under the great ſeal or privy ſeal, to recall 


any from beyond ſea, ought to be ſerved by fome meſ- 


ſenger, who upon his oath is to makea certificate thereof 
in Chancery, and thence a mittzmus to be ſent into the 
Exchequer, and thereupon a commiſſion to be granted 


to ſeize the lands and goods of the deliuquent, 3 1». 
199, | | 


Per Tanfield Ch. B. Upon the return of a fugitive he 
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A merchant of London departing the realm, to the in. 
tent to live freely from the penalty of the law, and out 
of his due obedience to the Queen, and not for any mer- 
chandize, was reſolved by all the juſtices except two, to 
be no contempt to the Queen ; for merchants were ex- 
cepted out of the ſtatute of 5 Ric. 2. cap. 2. and by the 
Common law merchants might paſs the fea without 
licence, tho' it were not to merchan lize. 3 jt. 180, 

For mare learning en this ſulje&, ſee 13 Vin. Abr. 1, 
Fugitives. 

Fugitives goods, (Zr fregitivorum) Are the proper 
goods of him that flicth, which, after the flizht law!{ull 
tound, do balong to the King, or lord of the manor, 
5 Co. Rep, 1:9, See U{A1e, 

Fulgeria, (Filix,) Fern, Du Freſne. 

Fu!lham-By1ivge. See Btidges. - 

Fliller's earch, Fulling and (rouring clay, Pe- 
nalties on exporting them, 12 Car. 2. c. 32. 13 & 14, 
Car. 2. 9 & 10 I/ill. 3. c. 40. 6 Geo. 1. co 21. [. 32. 

Fullum aquae, A ſtream of water, a ſtream, ſuch as 
comes from a mill. Cowel!, edit. 1727. 

Fu cage, (Frmagium,) Dung, or manuring with 
dung. Et ſint quieti de fumagio, & maremio cariando, &c, 


| Charta Rich. 2. Priorat. de Hertland, pat. 5 Ed. g. 


part 3. m. 13. But indeed fumagium was properly 
imoke-farthings, or a cuſtomary payment from every 
houſe that had a chimney or fire-hearth, Cowell, edit, 
1727. 

Fumathoes or Fumadoes, Arepilchards garbaged, 
ſalted, hanged in the ſmoke, and prefled; ſo called in 
[taly and Spain, whither they are carried in great numbers, 
They are mentioned in ſtat. 13 & 14 Car. 2. c. 28. 

Fundatoz. The founder of a church, college, hoſpi- 
tal, or other publick benefation. This title in the old 
religious houſes was equivalent to patron : For it was not 
only given to the firſt atual founder, but continued to 
thoſe barons and knights, who held the fee of the ſite 
or endowments of ſuch monaſteries, and by ſuch tenure 
had the patronage or advowſon of them. And if, after 
the extinCtion or long intermiſſion of his title, any perſon 
could prove his deſcent from the firſt founder, he was 
aſlumed by the religious to the name and honour of their 
founder, Cowell, edit. 1727. See Kennet's Gliſſary in 
Foundation. 

Funditozee, Uſed for pioneers, in Pat. 19 E.2. m. r. 

Funds, The general fund eſtabliſhed for making 
good deficiencics, 1 Ann. /t, 1. c. 13. 3 Geo. I. cap. 7. 
[ Fund for paying off Exchequer Bills, 7 Ann. c. 7. 
ect. 33 

Surplus of annuity funds may be charged with deficien- 
cies of another year, 8 Ann. c, 13. ſet. 29. 

The aggregate fund, 1 Geo. 1. c. 12. ſed. 8, 15, &c, 
3 Geo. 1. c. 8. made perpetual, 5 Geo. 1. c. 3. fed. 22. 

"The ſinking fund, 5 Geo. 1. c. 3. ſed. 66. 

Part of the ſtock of the three companies to be re- 
deemed by the ſinking fund, 7 Geo. 1. c. 5. jedt. 39. 

Appropriation of the ſinking fund, 8 Geo. 1. Cc. 20. 
ſet. 29. 

The ſurpluſles of the ſinking fund appropriated, 9 Geo. 
I. c. 5. feft. 34- 

Addition to the aggregate fund, 1 Geo. 2. /t. 2. c 8. 
ect, 17. R 
4 bapoly to the aggregate fund, 20 Geo. 2. c. 3. ſet. 58. 

For relief of the legatees of Sir Foſeph Fekyl!, out of 
his legacy to the ſinking fund, 20 Geo. 2. c. 34+ 

The ſinking fund charged with annuities in diſcharge 
of navy bills, &c. 22 Geo. 2. c. 23. 

Annuities granted out of the ſinking fund, 23 G20 2+ 
c. 16, 

His Majeſty may borrow money on the credit of the 
land-tax, 4 Geo. 3. c. 2. ſet. 136. 

And of the malt tax, 4 Geo. 3. c. 1. ſef. 25, 

Surplus of duties on licences and new ſtamp duties ap- 
propriated, 3o Geo. 2. c. 19. f. 30. 

Certain duties carried to the finking fund, 32 Ge. 2- 
Cc 22. ſet, 4. | 

Annuities granted on the ſinking fund, and certain 
annuities confylidated, 4 Geo. 3. 6. 18. 

=Y Funeral 
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rai{charges, A perſondiedin debt, and 600 /. 
on out h %o funeral ; decreed the ſame ſhould be a 
debt payable out of a truſt eſtate, charged with payment 
of debts, he being a man of great eftate and reputation 
in his country, and buried there ; but had he been buried 
elſewhere, it ſeemed his funeral might have been more 
private, and the court would not have allowed ſo much. 
Trin. 1691. Ch. Prec. 27. Offley v. Offley. 

Where a citizen of London deviſed 5ool. for mourn- 
ing, the queſtion was, if it ſhould come out of the whole 
eſtate, or out of the Jegatory part only ; it was inſiſted, 
that there had been no direction by the will, or if the 
will had direed, that the expences of the funcral ſhould 
not exceed ſuch a ſum, there the deduftion muſt have 
been out of the whole eſtate. Per cur. Mourning de- 
viſed by the will, muſt come out of the legatory part, 
and not to leſſen the orphanage and cuſtomary part. 
Mich. 1691. 2 Vern. 240. Deakins v. Buckley. 

Executor is not liable to pay for funeral expences, un- 
leſs he contracts for it ; per Holt Ch. J. 12 Med. 250. 
Mich. 10 WW. 3. Anow. 

Settlements for ſeparate maintenance of the wife ſhall 
never extend to funeral charges, and tho' ſhe made a will, 
(according to a power given her) and an executor, and 

ave ſeveral legacies, but there was no reſiduum for the 
executor, the huſband's eſtate in the hands of a deviſee 
ſubje to the payment of debts was made Jiable to the 
funeral charges of the wife. g Mod. 31. Trin. 9 Geo. 
at the Rolls, Bertie v. Lord Cheſterfield. 

In ftrictneſs no funeral expences are allowable againſt 
a creditor, except for the coffin, ringing the bell, parſon, 
elerk, and bearers fees; but not for pall or ornaments ; 
fer Holt. 1 Salk. 296. Trin. 5 W, & 11. B. R. Shelley's 
caſe. Ten pounds is enough to be allowed for the fu- 
neral of one in debt; per Holt, Baron Powell in his 
circuit would allow but 115. 64. as all the neceſlary 
charge. Comb. 342. Trin. 7 W. B. R. Ano, 

Furbote, Fy2zbore, Firebote, A liberty granted by 
the lord to his tenant, to tak- underwood for fire, or 


| occaſions of burning in his family; Cowell, edit. 1727. 
Be. 


Furca, ſeu Catefurcia, & (7. e. gallows and 
pit). In ancient privileges it ſignified a juriſdiction of pu- 
niſhing felons, that is, men with hanging, women with 
drowning : of which laſt, take this notable example of 
the records of Roche/ter church in the time of Gilbert 
biſhop there, who flouriſhed under Richard the Firſt, 
anno 1200, 

Item due mulicres venerunt in villam de Suffliete, que 
furate fuerunt multos pannos in villa de Croindone, & ſe- 
cuti ſunt eas hoamines ejuſdem ville de Croindone, quorum 
pannos furttve aſportaverunt, uſque in villam de Suffliete, 
& ibi capte fuerunt & incarcerate, & habuerunt judicium 
ſuum in curia de Sufliete, ad portandum calidum ferrum, 
quarum una fuit ſalva, & altera damnata, unde ſubmerſa fuit 
in Bikepole. Et hac totum contigit tempore Gilberti domini 
epiſcopi, & in quolibet judicio fuerunt coronarii domini Regis, 
Et Paulus de Stanes fuit tunc Cacherellus de hundreds de 
Acitane, Et per illud tempus Robertus de Hecham monachus 
fruit cuſtos de manerio de Suffliete, & ad mulieres judicandas 
fuit dominus Henricus de Cobeham, & alii plures hamines, 
diſcreti hymines de patria. Fofſa is taken away, but led 
remains, fays Sir Edward Coke in his 3 Inft. fel. 58. 


_ Ghene de werbor. ſignif. verb. Folla, hath theſe words con- 


cerning this matter : Eres furcarum eff meri imperii & 
alte juſtitie, & ſignificat dominium aeris, quia ſuſpenſi 
pendent in aere: Kt merum imperium confiſlit in quatuor, 
Jicut funt quatuor elementa : In aere, ut hi qui ſuſpenduntur. 
In tne, quand» quis comburitur propter malefictum. 1n 
aqua, guands quis pouitur in cules & in mare projicitur ut 
parriida, vel in amnem immergitur ut feminge furti dam- 
mate, In terra, cum quis decapitatur & in terram pro- 
fternitur, s 

Furcam t flagecilum, The meaneſt of ſervile tenure, 
when the bondman was at the diſpoſal of his lord for 
life and limb. Defendens dicit quod non debet facere 
datem quia tþſe tenet in willenagio ad furcam & fla- 
gcllum de doming fuo Richarde fe Camvil, —Placit. "Term. 
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Furcare, See Fourcher. 

Furcare ad raſſum, To pitch corn with a fork in 
loading a waggon, or in making a rick or mow, Cowell, 
edit. 1727. | 

Furcare caretam, To hang a waggon or cart, 2. e. 
to fit the body of it to hang right upon the axle and 
wheels. Cowell, edit. 1727. 

Furchetum, That part of the breaſt where the 
veins coming from the liver are divided into forks, that is, 
where the breaſt is largeſt. Cowell, edit. 1727. Dugd. 
Tar. p. 664. 

Furendellus, Fardella, Ferlingua, A farendal, 
fardingel, farundel, or ferling of land, z. e. the fourth 
part of an acre, which in /7ltfire is ſtil] called a fur- 
dingale, and in ſome other parts a furthindale ; whence in 
the North, a furendale or frundel of corn is two gawns or 
gallons, 7. e. the fourth part of a buſhel. See Kennet's 
GHhſſary. 

Furigeldum, A mul& paid for theft. Among the 
laws of King Ethelred, made at Wantage, cap. 7. 'tis al- 
lowed they ſhall be witneſſes, gui nunguam furigeldum 
reddiderunt, i, e. who were never accuſed of theft or 
larceny. | 

Furlong, Furlingum terre, Is a quantity of ground 
containing in moſt places forty poles, every pole ſixteen 
toot and an half in length; eight of which farlngs make 
a mile, anno 35 Ed. 1. cap. 6, It is otherwiſe the eighth 
part of an acre; yet an old book printed in Henry the 
Eighth's time, makes 600 feet, by five ſcore to the hun- 
dred, afurlong. See Acre, In the former fignification, 
the Remans call it fadium, in the latter Jugerum : A pole 
is in ſome places called perch, and differs in length ac- 
cording to the cuſtom of the country. See Perch. 
Furlong is ſometimes uſed for a piece of land of more or 
leſs acres. Cowell, edit. 1727. 

Furnage, ( Furnagium) E/? tributum guod dimino furni 
a ſeftatoribus penditur ob uſum turni, For in many places 
the tenants are bound to bake their bread in the Lord's 
oven. Ft etiam lucrum ſeu emolumentum quod piſlori con- 
ceditur in piſtionis ſumptus & mercedem, & tunc poteſt ' 
pi/lor de quolibet quarterto frumenti Iucrari 4 den. & fur- 
fur, & duos panes ad fornagium. Afjiſa pants &cerviſie, 
51 E. 3. See Fomnagium, 
| Furnarius, A baker who keeps an oven. 

Furniare, To bake, or put any thing in the oven. 
Et inveniemus eidem conventui domus competentes E neceſ- 
fſarias ad braſiandum & furniandum. MAatt. Pariſ. Anno 
1258, | 

Furr, (Furrura, from the French feurrer, i. pellicu- 
lare, to line with ſkins) Is the coat or covering of a 
beaſt. The ſtatute 24 Hen. 8. cap. 13. mentions divers, 
as ſable, which is a rich farr, of colour between black 
and brown, being the ſkin of a beaſt called a fable, of 
bigneſs like a pole-cat; bred in Ruſſia, but the moſt and 
beſt in Tartary. Lucernes is the ſkin of a beaſt ſo called, - 
being near the bigneſs of a wolf, of colour between red and 
brown, ſomething mailed like a cat, and mingled with 
black ſpots; bred in A7uſcovia and Ruſſia, and is a very 
rich ſurr. Genet is the ſkin of a beaſt fo called, of big- 
neſs between a cat and a weezle, mailed like a cat, and 
of the nature of a cat ; bred in Spain, whereof there are 
two kinds, black and grey, and the black the more pre- 
cious furr, having black ſpots upon it hardly to be ſeen. 
Fiines are of faſhion like the ſable, bred in France for 
the moſt part; the top of the fury is like black, and the 
ground whitiſh. Marte is a beaſt very like the ſable, 
the ſkin ſomething coarſer; it liveth in all countries 
that be not too cold, as England, Ireland, &c. the beſt 
in {rcland. Mintver is nothing but the bellies of ſquir- 
rels as ſome ſay; as others, it is a little vermin like unto 
a weezle, milk-vhite, and brought from Muſcovy. Fitch 
is that which we otherwiſe call the pole-cat here in Eng- 
land. Shanks are the ſkin of the ſhank, or leg of a kind 
of a kid, which beareth the furr that we call budge. 
Calaber is a little beaſt, about the bigneſs of a ſquirrel, 
of colour grey, and bred eſpecially in High Germany. 
Cowell, edit. 1727. 


Furrs, To what duties liable on importation, 4 1/711. 
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Furf and Fondoin, (Sax.) Time td adviſe, or take | plied to all other taxes, as gabelle de wins, Ec, Cowell 


counſel, viz. De quibuſcunque implacitetur aliquis furſt 
& fondong habeat. Leg. H. 1. cap. 46. 

Fultic, A kind of wood, which dyers uſe, and is 
brought from Barbadres, Famaica, &c. mentioned in 
ſtat. 12 Car, 2. cap. 18. 

Furta, A right or privilege derived from the King, 
as prime Lord, to try, condemn and execute thieves and 
iclons within ſuch bounds or diſtrict of an honour, ma=- 
nor, &c. Carell, edit. 1727. 

Fur;2, See ?5200me, 

$itlitzang, Deccits in the manufaCture prohibited, 11 
H. 7. c. 27. Mayor, &c. may ſearch for fuſtians, ſtat. 
39 El:z. c, 13. See Tyapery, Manufactures, 

Fynderinga, An offence or treſpaſs, for which the 
tine or compenſation was reſerved to the King's pleaſure, 
in the laws of Hen. 1. cap. 10. Spelman would read it 


ſuderinga, and interprets it treaſure-trove, but indeed the 


word is truly fyrderinga or firdering, and fſignifieth pro- 
pcrly a going out to war, or a military expedition at the 
King's command, which, upon refuſal or negle&, was 
punitacd with a fird-wite, or mulct at the King's plea- 
ſure. Cawell, edit. 1727. 

FyYnihing, alias Fy:dung, A military expedition. 
Cowell, eait. 1727+ | 

Fyrihwite, The ſame with FirdBHit, viz. a mulct 
for deiciting the army. Correll, edit. 1727. 


OX 


ABEL, (Gabella, gablagium, Saxon gafel, alias 
gafel, 1. e. veetiral) Hath the ſame fignification 
among our old Vv riters, that gabellc hath in France by 
For Mr. Camden, in his Brit. pag. 213. ſpeaking 
of I/allingford, hath theſe words, Continebat 270 hagas, 1. 
domes, reddentes novem libras de gablo. And fag. 228. of 
Oxferd, theſe, Heac urbs reddebat pro foloma & gablo, & 


airs conſuetudinibus, per annum, regi quidem vigintt libras & 


fex ſetarios mellis, comiti vero Aigaro d:cem libras. Gabella, 


as Cafſaneus defines it De Conf. Brrgund. pag. 119. &? vec- 
tical guod ſolvitur pro bonts mobilibrs, 1d eit, pro ts que vehun= 
tur, dillinguiſhing it from zributum, gqura tributium oft proprie 
quod fijco vel principi ſelvatur pro rebus immobilibus. The 
Lord Coke, in his Comment upon Littleton, faith thus, /:þ, 
2. c. 12. fel. 213, Here note, for the better underſtand- 
ding of ancicnt records, ſtatutes, charters, &c, that ga- 
bel or gavel, gablum, gabellum, gabellettum, galbellettum 
and gawillettum, do fignify a rent, cuſtom, duty or ſer- 
vice, yiclded or done to the King, or any other Jord, 
But that gab/um did as well extend to money, as to other 
things in Kind, is very plain by that record in Domeſ7ay- 
Book, in V/indſer in Berkſhire, where 'tis ſaid, Rex Wil- 
lieclaus tee Windfores in D:ominico, Rex Edvw. terut bt 
XX. hidas, &c. Et adhuc ſuit in villa C. Hage V. mi- 
nus 3 ex bis funt XXv1. auiete de gablo & de alits exernt 
XXX /{o/1d. And laſtly, In the ſame book in Somecrſoe- 
ſhire, it is thus expretled in the title of Terra Regis, 
(which obſerve) Rex texet cedre (I ſuppole it is that 
Chedder, fo famous for its- cheeſe) Rex Edw. tenuit, 
nunguam geldavit, nec ſeitttr guet hide funt ibt, in Deni- 
nico, fc. Xx bord cum xvii. car, & vii. gablatores read. 
xvii. "Theſe ſeven gablrizres did pay ſeventeen ſhil- 
linzs, and from their paying of rent were termed gadla- 
tres, It ſeems probable, that this gab/zm is to be difſ- 
tinouiſhed from a rent or payment made upon contract 
or bharvaing, and hath relation to ſuch a one as was im- 
pod by the power and will of the Lord. And theſe 
eitcrent ſoris of payment arc mentioned in Domeſdiy- 
Þ::+ ringer ſeveral expreſions, according to the nature 
of them; where ſometimes 1t 18 written, that one red- 
&it to ſuch a one fo much, without any other addition : 
And- this, I believe, was reat upon agreement and 
contract: Another reddit de conjfurtiidine fo much, and a 
1 
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edit. 1727. | 

Gavlatozes, Thoſe that paid gable, rent or tribute, 
Domeſday. | 

Ga6te:end, (Cablum, Gabuinm, Gabula,) The head, 
or end, or extreme part of a houſe or building, 'The 
gable-head, the gable-crd, Ee. Srandam particulam 
terre extra gablum mlcndin oeto pedes in latitndine, 
Paroch. Antiquit. pai. 201. Que domus fita oft ins 
ter gabulum tenement! m1, & gabulum tenementi Lauren. 
tu Kepeharme, Ibid. pag. 2806. See Kennet's Gloitary, 

Gabtict's haywne.,——£r Rickhil 47 240 l demandat 
en coſt brief navera judgment devant ceo que Gabriel uf 
fiay ſen corne. Plowden, fol. 358. a. that is, till the 
day of doom; never. Cowe!!, edit. 1727. 

Gabutus denarivoiim, Rent paid in money. Seltey 
of Tithes, pag. 32.1. | 
__ Gatolv:gyid, Is a Saxon word, fignitying the pay. 
ment or rendering of tribute or cultoin. Alto it ſeme- 
times denotes ulury. Corel, edit. 1727. 

Gatvl-iand or Catui:-io iis, Jerra cerſualis, Land 
liable to tribute or tax. 'I'he Suvon Dictionary calls it 
rent land. See Gavcl, | 

Gage, (Vadium) Signifes a pawn or pledge, and is 
derived from the French gagcr, that is, prignort dave, 
Glanvil. lib. 10, cap. 6. faith, Quandogie ros mebiles po- 
ntrtur in vadium, quandaque ris mmobiles;, and a hiale 
aſter that, thus, {/cadratur ris quirdlgqes ad termiiniims 
guand:que ſme terminio; item quand»ue mvadalur res ali 
grta in mertuo vedio, guandogue Ny And though the 
word gage be :vtained as it is a ſubtiantive, yet as it is a 
verb, ute hain turncd the g. into a ﬆ. {0 that it is oiren 
written wage, as to we deliverance, that is, to give ſee 
curity that a thing ſhall be delivered : For if he who 
diltrained, being ſucd, hath not delivered the cattle that 
were diitrained, then he ſhall not only avow the diſtreſs, 
but gazer deliverance, that is, put in jureties that he will 
deliver the cattle diſtrained, #. N. B. fol. 74 & 67. yet 
in ſome caſcs he ſaall not be tied to his ſecurity, as if the 
cattle died in the pound. MKztchin, fel. 145. or if he 
claim a property in the cattle ſued for. Terms de /a Ley, 
To wage law, ſee Law; and alſo ſee Mo2tgage, 

Gager deliverance, See Gage, 

Gagner del icy, See UWIage, and U{lager of law, 
_ Gagers, See Gouner. . 

Gainage (Lat. /Yainagium, 1. e. afus fplanſiri, wel 
Plauſlri apparatus, French gaignage, 1. e. the gain or crop 
of tilled or planted grounds,) Signifes the draught-oxen, 
horſes, wain, -plough, and furniture, for carrying on 
the work of tillage by the baſer ſort of foke-men and vil- 
lains; and ſometimes the land itſelf, or the profit raiſed 
by cultivating it. Erafon, lib. 1. cap. 9. (ſpeaking of 
lords and ſervants) ſays, Et in hc legem halet contra d- 
mines, &c. ut fi eos deſtruant, quod fafvum non poſſit 1s 
e/je wainagium ſ/uum. And again, 6b. 3. trad. 2. G& 1. 
Miles & liber hemo non amerciabitur nit ſecundum moaun 
deliftt, ſecundum quod delictum fruit magrnnm vel parvum & 
falovs contenements ſus: Mercator non nift falva mercanuija 
fjua, & villanus non nit ſakvs wainagio ſus, For an- 
ciently, as it appears both by Afagna © bar, cap. 14. and 
other books, the villain, when amerced, had his wan 
aze free, to the end the plough might not ſtand fiill : 
And the law, for the {ame reaſon, does ſtill allow a itke 
privilege to the huſbancman, that his draught horſes and 
oXen are not in many caſes diſtrainable. *Lhis in //7 em. 
I. cap. b. Aino 2 Ed. 1. 1s called gaynire, and agains 

cap. 17. and in Afagna Charta, cap. 14. 1t 1s called gain= 
age. In the Old Nat. Brev. f. 117. it is termed galier. 
In theſe words, the writ of Al was procaite, Ce 
quod reddnt unam biovatam terre & unam bevatam n.61ijt 5 
and the writ was abated for that the oxcang is always 
of a thing that licth in gaizzr. This werd was ufed only 
concerning arable land, becauſe they that had it in 0C- 
cupation, had nothing of it, but the prone and jruit 
raiſed by their own pains towards their ſultenance, nv? 
any other title, but at the Lord's will. Gazzor, ag 
in the fame bouk, fe/. 12. is uſed for a fox2-man, mat 
hath ſuch land in his occupation. In ite 22d chapter 91 
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; s eleemoſynatas poſſident. And Britton uſeth 
WY "i "P Weft. Symbol, 
art, 2. tit. Recoveiies, ſe 
precipe quod reddat \ieth not in bovata mariſct, 13 Ed. 
fol. 3- nor de ſelione terre, becauſe of the incer- 
ST þ ſor a ſelion is a piece of land, ſometimes con- 
taining an acre, ſometimes half an acre, ſometimes 
more, ſometimes leſs: It lieth not of a garden, cottage 
or croft. 14 Af. 13- B HH. 6. 3. 22 Ed. 4. 13. De 
virgata terr@, &c. for they be not in demeſne, but in 
Laſtly, in the ftatute of diſtreſſes in the Ex- 
Anno 15 Hen. 3. are theſe words, No man of 
religion, or other, ſhall be diftrained by hi; beaſts that gain 
the land. Cowell, edit. 1727. Sce Wainage. The 
villain, countryman, Or ploughman was hned or amerced 
for his offences, ſalvo gainagio ſuo, 1..e. ſaving all his 
plough- geer and neceſlary implements of huſbandry, 
which if diſtrained or ſeized for ſuch fines or impoſitions 
would diſable him from carrying on his employment of 


gain, &c, 
chequer, 


aoriculture, contrary to the fundamental liberty of ſub- 


_ 


jects, which was ſo to be mulcted, or fined, or amerced, 
as ſhould puniſh them, but not break them, or undo 
them, SEED: ie 
Gainery, (Fr. Gaignerie,) Tillage or tilling, or the 
profit raiſed of tillage, or of the beaſts uſed therein. 
Cowell, edit. 1727. 
Gainure, (/7. 1. cap. 6. & 17.) Signihes the ſame 


- with Gainery. 


Galea, A galley, or ſwiſt ſhip. Mat. Pari/. calls it 
liburna. See Hoveden, pag. 688, 692. . 
Galilea, A gallery or church-porch, Pryn. Lib. Angl. 
3 tom. pag. 668. Et inſuper inveniam unum ſacerdotem 
miſſalem, de praditio Santto, in ecclefia memorata, in loco 
qui dicitur la Galiley. 

Gallatum, /help-Ca/tle in Weſtmorland. Cowell, 
edit. 1727. | 

Gallava, IWallwick in Northumberland. Ibid, 

Gallena, /Yallingford in Berkſhire. 1bid. 

Galleti, Mr. So-mner was of opinion, that they were 
viri galeati ; but Knighton doth not mention the word in 
that ſenſe, viz. [n quorum prima acie fuit dominus Gal- 
fridus, &c. cum multts Galletis, i, e, with many I/elchmen. 

Galleys, Rogues to be ſent to the galleys. Stat. 
39 Eliz. c. 4. | 

Galligagkins, Wide hoſe 
cauſe uſed by the Gaſcorgns. Cowell, edit. 1727. 

Gallihalfpence; Were a kind of coin, which with 
ſuſtins and detkins were forbidden by the ſtatute 3 Hen. 5. 
cap. 1. They were a Genoa coin, brought in by the Ge- 
nee merchants, who trading hither in gallies, lived-com- 


or breeches ſo called, be- 


monly ina lane near Tower-/treet, and were called Galley- 


men, landing their goods at a place in Thames-flreet called 
Galley- Key, and trading with their own ſmall filver coin 
called Galley-halfpence. See Stoww's Survey of London 137. 
vir Francis Bacon writes them Gauls-halfpence ; and, *tis 
like, more truly, Cowell, edit. 1727. 

Gatlimawtry, Meal given to galley-flaves. 


| ger ; 
Gallivolatiuum, A cockſhoot or cockglade. Cowell, | over the ſeas and great rivers, by his prerogative has a 


edit, 1727. 
Galoches, (Fr.) ſignifies a kind of ſhoe, worn by 
the Gans in dirty weather ; mentioned in the ſtat, 14. 
Gainberia, Gambyta, (Fr. zanbzere,) Military boots, 
or defence for the legs. Corwe!l, edit, 1727. 
_ Gambe3z0on, (Gambezonum,) A horſeman's. coat uſed 


an war, which covered the legs ; or rather a quilted coat, 


Cw. ll, edit, 1727. 

Game, Before we take notice of the ſtatutes made 
for the preſervation of the game, it may be neceſſary to 
obſerve how the Common law ſtood herein, which de- 


pends upon the difference made between tame and wild 
animals, 


The tame animals, ſuch as horſes, cows, ſheep, &c. 
are ſuch creatures, as by reaſon of their fluegiſhneſs and 


unaptneſs for motion do not fiy the dominion of mankind, 
but generally keep within the fame purlieus and paſtures, 
and may be eaſily purſued and oveitaken, jf by accident 
they ſhould eſcape ; and therefore the owner hath the | 


ſame kind of property in them as he hath in all other 
 Vor, II, 


| 


| incloſing them. 
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inanimate chattels, and, for the violation thereof may 


bring an aQion of treſpaſs. 2 Bac. Abr. 612. 

Hens and chickens are tame $-ſo peacocks, like other 
domeſiick fowl, are tame by nature. OF. Ex. 83. 
1 Rol. Abr. 5. 18 Hen. 8. 2. So ſeveral ſorts of dogs 
are tame, as the maſtiff, hound (which comprehends 
greyhound, &c.) ſpaniel and tumbler; and for theſe a 
perſon may maintain an action of treſpaſs, without al- 
ledging that they were tame. Cro. Eliz. 125. 1 Saund. 
84. So a perſon may juſtify in aſſault and battery in de- 
fence of his dog that is tame. Raft. Ent. 611. So a 
replevin lieth of a ferret. Cyro. Eliz. 126. 

By wild animals, ſuch as deer, hares, foxes, &c, are 
underſtood thoſe which by reaſon of their ſwiftneſs or 
herceneſs fly the dominion of man, and in theſe no per- 
ſon can have a property, unleſs they be tamed or re- 
claimed by him; and as property is the power that a 
man hath over any other thing .for his own uſe, and the 
ability that he has to apply it to the ſuſtentation of his 
being, when that power ceaſes, his property is loſt ; and 
by conſequence an animal of this kind, which after any fei- 
Zure eſcapes into the wild common of nature, and aſſerts 
its own liberty by its ſwiftneſs, is no more mine than any 
creature in the [ndies, becauſe I have it no longer in my 
power or diſpoſal. 7 Co. 16, 3 Lev. 227, 

Hence it appears, that by the Common law every man 
had an equa] right to ſuch creatures, as were not na- 
turally under the power of man, and that the mere cap- 
tion or ſeizure created a property in them, except in the 
following inſtances. 5 Co. 104. Cro. Eliz, 547. 

I. By immediate manucaption, or taking them and 
killing them; for in theſe caſes they belong to ſuch 
perſon in the ſame manner as any other chattels, and can't 
be violated from him, ſince the firſt ſeizure and caption was 
ſufficient to veſt the property of them in him. 7 Co. 16, 

2. By taking and taming them, and then alſo they 
belong to the owner, as do all the other tame animals fo 
long as they continue in this condition, that is, as long 
as they can be conſidered to have the mind of returning 
to their maſters; for while they appear to be in this ſtate 
they are plainly the owner's, and ought not to be violated ; 
but when they forſake the houſes and habitations of men, 
and betake themſelves to the woods, they are then the 
property of any man. 7 Co. 16. b6, Dog, Placit. 314. 

3- Another way of gaining propetty in them is by in- 
cloſure, and then the beaſts muſt be underſtood to be 
mine, as the profits of the foil itſelf are, and they can 
no more be taken and carried off than any other profits 
of the land; and therefore, if-I incloſe deer in a park or 
paddock, conies in a field or warren, they become ſo my 
own, that no man ought to kill or take them away ; now 
ſince, in this caſe, *tis the incloſute only that retains them, 
(for take away the incloſure, and they are in their na- 
tural liberty,) therefore the party is ſaid to have a right 
as he hath to any other profits there incloſed, and a diſtin 
and independent right in every animal. March 49. 

4. The King, as an acknowledgment of his dominion 


property in ſome animals under the denomination of royal 
creatures, as ſturgeons, whales and ſwans, all which are 
the natives of ſeas and rivers, 7 Co. 16. 

On theſe reaſons and diſtintions of the Common law, 
we may now ſee how the law ſtands with regard to 


| perſons qualified to kill the game, within the ſeveral ſta- 


tutes made for the preſervation thercof. 

Firſt, it is clear, that if a man purſue deer, hares or 
conies out of his lands, or the Jands of another into 
mine, and there takes them, they are the hunter's and 
not mine, becauſe I never had any original property by 
Salk. 556. 5 Mod. 375. Bur it is 
faid, if a man flies his hawk at a pheaſant in his own 
ground, and the hawk purſues the pheaſant into another's. 
warren, the owner of the hawk can't juſtify the entring 
the warren and taking the pheaſant. 38 Ed. 3. 10. 6b. 
i2 Hen. 8. 10. 2 Rl. Abr. 501.  Poph. 162, 


If a man hunts conies, and kills them in my ground, 

I may ſeize thera, becauſe they are indeed my property 
by the incloſure;z but if he hunts them out of my ground, 
they are " the condition of natural liberty, and then 1 can't 
a! take 


G A M 

fake them away from the hunter, for then the property 
is in no man ; but damages I may have againſt the hunter 
for his entring and breaking of my incloſure. Salk. 556. 
5 17d. 375» "Y 70 

But where a man hunts conies in my warren, or deer 
in my park, and the warrener purſue them, he may re- 
take this; for the park or warren is an eſtabliſhment by 
the publick to look after and preſerve the game; for all 
things unoccupied, in which no man hath a civil right, 
are under the regulation of the publick ;- now in parks and 
warrens, officers are eſtabliſhed by authority to have an 
eye over the game, and to keep it within the boundaries ; 


ſo that the property is not altered by driving it out of 


the incloſures, unleſs it be alſo out of the purſuit of the 
officers ; for, as long as he that is thus truſted doth purſue 
it, it is not in its natural liberty, but is ſtill belonging 
to the warren. 12 Hen. 8. 9. 2 Bac. Abr. 613, 614. 

Alſo the Common law warrants the hunting of rave- 
nous beaſts of prey on another's ground, ſuch as foxes, 
wolves, badgers, &c. fo that the party in purſuing thoſe 
through the grounds of another is ſubje&t to no aCtion 
whatſoever; but it hath been reſolved, that the hunting 
and killing ſuch noxious animals muſt be done in the or- 
dinary and uſual manner; and that therefore the dig- 
eing for a badger is unlawful, and the party ſubject to an 
action of treſpals. Poph. i162. Latch 119. 

A warrener or keeper of a park may juſtify the kil- 
ling of dogs and cats, as well as other vermin, which 
he finds diſturbing the game in thoſe places. Cro. Fac. 
44. 3 Lev. 28. cont. 1 Rol. Abr, 567. 

A man can't have an action of treſpaſs on the caſe, 
for another man's conies breaking into his ground, be- 
cauſe they are no longer the other's than while they are 
incloſed ; fo that no violation ariſes to the property of one 
man by the beaſts of another, but the conies being in 
their natural liberty may be lawfully killed by the owner 
of the foil, 5 C9. 104. Cro. Eliz. 547. Moor 420, 


421, 423. 1 Rol, Abr. 90, 405. 2 Lev. 291, 


An action of treſpaſs may be brought for taking a 
man's deer in a park or chaſe, or of conies in his war- 
ren, becauſe the law takes notice that they are incloſed, 
becauſe theſe are the proper incloſures for that purpoſe, 
and conſequently thoſe beaſts are not in their natural 1i- 
berty, and therefore the property is in the plaintiff, 
March 49. Godb. 174. Raft, Ent. 650. Reg. 93. 
but 7 Co. 17. cont. and ſee Cro. Car. 553. 

In an action of treſpaſs, Duare clauſum fregit, & da- 
mas ifſius le plaintiff cepit & aſportavit, they ſhall be 
intended to be incloled after a verdict; becauſe where a 
verdict hath found that they are the deer of the plaintiff, 
that verdit muſt be intended to be true; therefore the 
deer muſt be intended ſo to - be inclofed, as to be under 
the plaintiff's power; otherwiſe he could not have pro- 
perty according to the verdict. Sa/k. 556. 5 Med. 375. 

But if in treſpaſs, Duare duas damas ip/zus le plaintiff 
in quidam clauſo d* Þ plaintiff, wacat” le park, cepit & aſ- 
portavit, the defendant demurs generally ; this hath been 
ruled to be ill ; Becauſe the court will not intend them 
to be tamed or incloſed; and in beaſts, that are in their 
natural liberty, the plaintiff hath no property ; for being 
only a place called a park, it can't be underſtood to be 
a park. 3 Lev. 227. 

Any perſon, upon his own frank tenement, may ere 
a dove-houſe ; nor can he for ſuch building be indicted 
in the leet; this was a matter. often controverted, becauſe 


the pigeons and doves were to be accounted as tame ani- | 


mals, inaſmuch as they had auimum revertendi ; and 
then whoever did erect ſuch houſes, were anſwerable for 
the damages ; and becauſe they were not liable to every 
man's ation, to avoid multiplicity of ſuits, it was for- 


merly held, that they were indictable in the leet ; but. 
the contrary opinion prevailed, becauſe it was allowed the 


lord of the manor might erect, or permit by his licence any 
perſon to exeCt a dove-houie ; but no perſon could raiſe 
himſelf, or authorize another to create a nuſance ; be- 
ſides, theſe animals are rather to be accounted fere na- 
ture; and by conſequence, the only remedy any perſon 


had for the damage ſuſtained by the birds feeding on his 


ground, was to kill them, and take them to himſelf, 
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which was the proper relief according to the Commyn 


law, inaſmuch as the birds were accounted no man's 
property. 2 Rol, Abr. 138. Poph. 141. Cry. Jac 
392. Godb. 259, Cro. Eliz. 548. 1 Rot. Rep. | 46, 
200. 2 Kol. Rep. 3, Jo. 5 Co. Ic4. pct 
Thus it appears by the Common law, that a propert 
in thoſe living creatures, which by reaſon of their ſwift. 
nels or ferceneſs were not naturally under the power of 
man, was gained by the mere caption or ſeizure of them : 
but as by this toleration perſons of quality and diltingion 
were deprived of their recreations and amuſements, i 
was thought neceſlary to make laws for prelerving the 
game from idle and indigent people, who by their loſs of 
time and pains in ſuch purſuits were mightily impovetiſh- 


ed. 2 Bac, Abr, 615. 


| I, Statutes concerning game-keepers, and the gualijica. 
tions to kill game. 


2. Statutes concerning the game in general, with caſes 
determined upon them. 


3 Statutes concerning the ſeveral kinds of game, with 
caſes determined upon them. | 


| 1, Statutes concerning game-keepers, and the qualiſig- 
tions to kill game, 


By ſtat. 13 Ric. 2. fl. tr, c, 13. it is enacted, That 
no layman which hath not lands or tenements of 40s. a 
year, nor clergyman if he be not advanced to 101. a 
year, ſhall have or keep any greyhound, hound, nor 
other dog to hunt; nor ſhall uſe fyrets, hayes, nets, 
hare-pipes, nor cords, nor other engines for to take or 
deſtroy deer, hates, nor conies, nor other gentlemen 
game, upon pain of one year's impriſonment; and that 
the juſtices of peace have power to inquire [in their ſeſ- 
ſions] and ſhall inquire of the offenders in this behalf, 
and puniſh them by the pain aforetaid. See the gualifica- 


tions for killing comes, deer, hares, partridges, &c. in tha 


next diviſion of this title, 

By ftat. 22 & 23 Car, 2. c. 25. ſe. 2. it is enaQed, 
<© That all lords of manors, or other royalties, not un- 
der the degree of an eſquire, may from henceforth, by 
writing under their hands and ſeals, authorize one or 
more game-keeper or game-keepers within their reſpec- 
tive manors or royalties, who being thereunto authorized, 
may take and ſeize all ſuch guns, bows, greyhounds, 
ſetting-dogs, lurchers, or other dogs to kill bares or co- 
nies, ferrets, tramels, lowbels, hayes or other nets, hare- 
pipes, ſnares, or other engines for the taking and killing 
of conies, hares, pheaſants, partridges, or other game, 
as within the precins of ſuch reſpective manors ſhall be 
uſed by any perſon or perſons, who by this a& are pro- 
hibited to keep or uſe the ſame: And moreover, that 
the ſaid game-keeper or game-keepers, or any other per- 
ſon or perſons (being thereto authorized by warrant un- 
der the hand and ſeal of any juſtice of the peace of the 
ſame county, diviſion or place) may in the day-time 
ſearch the houſes, outhouſes, or other places of any ſuch 
perſon or perſons by this act prohibitcd to keep or uſe the 
ſame, as upon good ground ſhall be ſuſpected to have 
or keep in his or their cuſtody any guns, bows, ercy- 
hounds, ſetting-dogs, ferrets, coney-dogs, or other dogs 
to deſtroy hares or conies, hayes, tramels, or other nets, 
lowbels, hare-pipes, ſnares, or other engines aforeſaid, 
and the ſame, and every or any of them to ſeize, detain 
and keep, to and for the uſe cf the Lord of the manor 
or royalty where the ſame ſhall be found or taken, or 
otherwiſe to cut in pieces or deſtroy, as things by this act 
prohibited to be kept by perſons of their degree.” | 

And by ſc. 3. of the ſaid flat, it is enated, 5 T hat 
all and every perſon and perions not having lands and te- 
nements, or ſome other c{taie of inheritance, in his own 
or his wife's right, of the clear ycarly value of 100. 
fer ann. or for term of life ; or having leaſe or leales of 


09 years, or for any longer term, of the clear yearly 


value of 1507. (other than the fon and heir apparent of 


an efquire, or other perſon of higher degree, and the 


owners and keepers of foreſts, parks, chaſes or waiiens; 
I are 
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are hereby declared to be perſons, by the laws of this. 


realm, not allowed to have or keep for themſelves, or 
any other perſon or perſons, any guns, bows, grey- 
hounds, ſetting - dogs, ferrets, coney - dogs, Jurchers, 
hayes, nets, lowbels, hare-pipes, gins, ſnares, or other 
engines aforeſaid, but ſhall be, and are hereby prohibited 
to have, keep or uſe the ſame, 

Stat. 9 Ann. cap. 25. ſet. 1, No Lord or Lady of a 
manor {hall make above one game-keeper within one 
manor, with power to kill game; and the name of ſuch 
perſon ſhall be entered with. the clerk of the peace; ſuch 
entry to be made and viewed without fee, and a certifh- 
cate thereof to be granted by the clerk of the peace, up- 
on payment of 1s. and in cafe any other game-keeper, 
who ſhall not be otherwiſe qualified to kill game, ſhall 
kill any hare, pheaſant, partridge, moor, heath-game or 

rouſe, or if any game-keeper, or other perſon not qua- 
fied in his own right to kill game, ſhall ſel] or expoſe 
to ſale any hare, &c. the offender ſhall incur ſuch pe- 
nalties as are inflicted by the 5 Ann. cap. 14. upon hig- 


Jers, Carriers, inn-keepers or victuallers, for buying or. 


ſelling of game ; ſuch forfeitures to be recovered as pre- 
ſcribed by the ſaid act. | 

Stat. 3 Geo. 1. cap, 11. ſe. 1. No Lord or Lady of 
a manor hal! appoint any perſon to be a game-keeper 
with power to kill game, unleſs ſuch perſon be qualihed, 
or be truly a ſervant to the faid Lord or Lady, or im- 
mediately employed to kill the game for the ſole uſe of 
ſuch Lord or Lady ; and no Lord, &c, ſhall authorize 
any perſon not qualified, to keep or uſe any greyhound, 
ſetting-dogs, hays, lurchers, guns, tunnels, or any other 
engine to kill the game ; and any perſon, not being qua- 
lified, or not being truly a ſervant of any Lord, &c, or 
not immediately employed to take or- kill the game for 
the ſole uſe of ſuch Lord, &c. who under pretence of 
any deputation, &c. ſhall take or kill any game, or uſe 
any greyhounds, &c. being convicted thereof, ſhall, for 
every offence, incur ſuch forfeitures, &c. as are appointed 


by the aRts 5 Ann. cap. 14. and 9 Ann. cap. 25. 


2. Statutes concerning the game in general, with caſes 
determined upon them, 


Stat. 4 & 5 Will. & Ma. c. 23. ſet. 3. Every con- 
ſtable, headborough and tithingman, being authorized by 
warrant of one juſtice of peace, ſhall enter into and 
ſearch (as by the ac for puniſhment of deer-ſtealers, 3 
& 4 I. & NJ. cap. 10.) the houſes of ſuſpeted perſons 
mot qualifedz and in caſe any hare, partridge, pheaſant, 
pigeon, fiſh, fowl or other game, ſhall be found, the of- 
feader ſhall be carried before ſome juſtice of peace; and if 
fuch perſon do not give a good account how he came by 
ſuch game, or ſhall not in convenient time, to be ſet by 
the juſtice, produce the party of whom he bought the 
fame, or ſome other credible perſon to depoſe upon oath 
fuch ſale thereof; he ſhall be convied by the juſtice © 
fuch offence, and ſhall forfeit for every hare, partridge, 
iſh or other game, any ſum not under 5s. and not £ex- 
ceeding. 205. to be aſcertained by the juſtice, one moiety 
thereof to the informer, and the other moiety to the 
poor of the pariſh where the offence was committed, to 


| be levied by diſtreſs and fale of goods, by warrant of the 


juſtice; and for- want of diſtreſs the offender ſhall te 
Committed to the houſe of correction, for any time not 
exceeding one month, and not leſs than ten days, there 
to be whipt, and kept to hard labour ; and in caſe any 
perſun not qualified ſhall keep or uſe any bows, grey- 
hounds, ſetting-dogs, ferrets, coney-dogs, hayes, Jur- 
chers, nets, tunnels, lowbells, hare-pipes, ſnares, or other 
inſtruments, for deſtruction of fiſh, fowl or other game, 
and ſh2il be thereof convicted as aforeſaid, he ſhall be 
ſubje& to the ſame penalties as are to be inflited upon 
the perſons who ſhall be found to have any hare, par- 
tridve, fiſh, fowl or other game, as aforeſaid ; and if any 
perſon produced ſhall not beſore the juſtice give evidence 
of his innocence, as aforeſaid, he ſhall be convicteq in 
the ſame manner as the perfon fir} charged, and fo from 
perſon to perſon until the frit offender be diſcovered, 
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 $e#, 4, All lords of manors, or any perſons authorized 
by them as game-keepers, may within their royalties re- 
ſift ſuch offender in the night-time, in the ſame manner, 
and be equally indemnified, as if ſuch fa had been 
committed within any ancient chaſe, park or warren, 

Sef?. 7. No certiorari ſhall be allowed, to remove any 
conviction or other proceeding for any matter in this a, 
unleſs the party, againſt whom ſuch conviction ſhall be 
made, ſhall before the allowance of ſuch certiorari be- 
come bound to the perſon proſecuting in 50/7. with ſuch 
ſureties as the juſtices of peace before whom ſuch offender 
was convicted ſhall think fit, with condition to pay unto 
the proſecutor (within one month after ſuch conviction 
confirmed or procedends granted) their coſts, to be aſfcer- 
tained upon their oaths; and in default thereof it ſhall be 
lawful to proceed to the execution of ſuch conviRtion, 
as if no certiorart had been awarded, 

See. 8. Where any offender ſhall be puniſhed by force 
of this aCt, he ſhall not incur the penalty of any other 
law for the ſame offence. 

Sec7, 9. If any ation ſhall be brought for any thing 
done in purſuance of this a, it ſhall be, lawful for the 
perſon ſued to plead the general iſſue; and if the ver- 
dict ſhall paſs with the defendant, &c. ſuch defendant 
ſhall have treble coſts. 

$42. 10, If any inferior tradeſman, apprentice or other 
diſlolute perſon, ſhall hunt, hawk, fiſh or fowl (unleſs 
in company with the maſter of ſuch apprentice, duly 
qualified) ſuch perſons ſhall be ſubje& to the penalties of 
this act, and may be ſucd for their wilful treſpaſs in 
coming on any perſon's land, and if found guilty, the 
plaintiff ſhall recover full coſts. 

Sec?. 3, 10. In caſe any perſon not qualified] The defen- 
dant was convicted upon the ſtatute 4 & 5 IF & 17. c. 
23. for deſtroying game, not being a perſon duly qualified, 
Mr. Filmer, for the defendant, took ſeveral excep- 
tions to the conviction, 1. "That the information, which 
was ſet forth in the conviction, was inſufficient to war- 
rant the conviQtion ; for the information only recited that 
he was an inferior tradeſman, but did not ſhew that he 
had waſted his ſubſtance, or that he was a diflolute per- 
ſon, which are the words of the ſtatute; and therefore it 
did not appear by this conviction, that the defendant was 
ſuch a perſon as was intended by the ſtatute, for he 
might be an inferior tradeſman, and yet have a ſufficient 
eſtate to qualify him to hunt, &c, 2, That it was not 
any where ſet forth in the conviction, that the defendant 
did unlawfully hunt; and for any thing which appears in 
this conviction, the defendant might have bought the 
hare, or have hunted and killed it in his own yard, 
which would have been Jawſul. 3. That the conviction 
ſet forth, that information was given to ſuch an one 
juſtice of peace, but did not ſay adtunc a juſtice ; and he 
might be a juſtice at preſent, and not at the time of the 
information. But the court over-ruled all the exceptions ; 
and to the firſt they ſaid, that the ſtatute was in the dif- 
jundtive, v2z. inferior tradeſman or diſlolute perſon ; and 
therefore ſaying that the defendant was either was ſuſh- 
cient, To the ſecond, the court ſaid, that the ſtatute 
forbid ſuch perſons as the defendant to hunt at all, and 
made it criminal for ſuch perſons to hunt generally, And 
in this ſtatute there is no diſtindtion betwixt lawful and 
unlawful hunting, as there is in the ſtatute againſt deer- 
ſtealers ; and they agreed, that in a conviction for deer- 
ſtealing, it muſt be ſet forth, that the defendant did un- 
lawfully hunt; but in the preſent caſe it need not, be- 
cauſe there is no ſuch diſtinction. To the third excep- 
tion the court faid, that the conviction ſet forth, that 
information was made to ſuch an one exten” un? juſtic, 
&c. which muſt be intended, that he was one at that 
time, and was ſufficient without ſaying adtunc. And fo 
all the exceptions were over-ruled, and the conviftion 
confirmed. Stran. 711. Trin. 12 Geo. 1. King v. Chipp. 

Sea. 10. Inferur tradeſman] Treſpaſs for breaking his 
cloſe, treading and eating his graſs; and that the defen- 
-dant hunted in the ſaid cloſe, being an inferior tradeſman, 
et alia enormia, &c. Upon Not guilty pleaded, verdict 
for the plaintiff” And Mr. 7/764 moved in arreſt of 
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judgment, 1, "That it was not ſaid, that the defendant 
is not qualifted by eſtate to hunt, without incurring the 
penalty of the act; for-if he be, he might hunt by law. 
But to this it was refolved by the court, that hunting is 
a treſpaſs 12 alteno ſolo at Common law, and aQionable. 
Then the new ſtatute 4 & 5 I, & NM. c. 23. only as to 
this point of inferior tradeſmen, repeals the ſtatute of 
22 & 23 Car. 2, cap. 9. which enacts, that the party 
ſhall recover no more coſts than damages, when the 
jury give damages under forty ſhillings. But no act en- 
ables the party to hunt in another's ground ; and there- 
fore it is not material, how the perſon is qualified, in 
the caſe of an infctior tradeſman, as to his ellate, Then 
it was moved, that the plaintiff having concluded, contra 
formam flatuii, this goes to the whole, and therefore it 1s 
ill; for the treſpaſs is an offence at Common law, and 
not againſt any f{tatute, But to this Helt Chief Juſtice 
anſwered, that if an aft of parliament increaſes the pe- 
nalty, or deprives the party of the benefit of the Common 
law, there he ought to conclude contra formam flatuti, 
But if a man brings an aGion for ſuch an offence, and 
for a thing that is an offence only at Common law, and 
concludes contra formam flatuti ; though in grammar this 
goes to the whole, yet the court will refer it only to the 
offence that is prohibited, &c. by the ſtatute, and it ſhall 
be ſurpluſage as to the offence at Common law. And 
he reſembled it to the caſe of Page and Harwood, Allen 43. 
So if a man brings an aCtion for an offence contra formam 
fatuti, where there is no ſtatute, there the contra formam 
featuti ſhall be ſurpluſage. And he cited a caſe in 
1 Vent. 103. where A. brought an ation for withdrawing 
his wife contra formam flatuii ; and becauſe there was no 
ſtatute, this was adjudged ſurpluſage. But in this caſe 
the at of 7/7. & Mar. does not create a new penalty, 
but is a reſtitution of the Common law ; and therefore 
the party has no need to declare with contra formam fla- 
tuti ; and therefore it will be the better way hereafter to 
omit the contra formam flatuti in ſuch caſes. And if the 
plaintiff declares that the defendant was an inferior trade(- 
' man, he ſhall have full} coſts. Then here, ſince he has 
declarcd with a contra formam flatuti, where there was 
no need of it, without doubt it ſhall be ſurpluſage. And 
thereſore judgment was given for the plaintiff, nf, &c, 
And in Eafter term it was abſolutely given for the plain- 
tiff. Lord Rayzm. 149. Carth, 382, 

By the 5 Ann. cap. 14. ſed. 2. it is enaQted, © That 
if any higler, chapman, carrier, innkeeper, victualler, or 
alehvuſe-keeper, ſhall have in his or their cuſtody or pol- 
{cſſion, any hare, pheaſant, partridge, moor, heath-game 
or grouſe, or ſhall buy, ſell or offer to ſcll any hare, 
pacaſant, partridge, moor, heath-game or grouſe, every 
{uch higler, &c. (unleſs fuch game, in the hands of ſuch 
Ccarricr, be ſent up by a perſon or perions qualitied to kill 
the game,) ſhall upon every ſuch ottence be carried before 
ſome juſtice of the peace for the county, riding, city, or 
town corporate, or liberties, where the ſaid offence is 
committed; and if upon view, or upon the oath of one 
or more credible witnefles, ſhall be convicted of the ſame, 
{hall forfeit for every hare, pheaſant, partr:idge, moor, 
heath-game or grouſe, the ſum of 5/. one half to the 
informer, and the other half to the poor of the pariſh 
where th2 offence was committed ; the ſame to be levied 
by diſtreſs and fale of the offender's goods, by warrant 
under the hand and ſeal of the juſtice or juſtices of the 
peace, before whom ſuch offender or offenders ſhall be 
convicted, rendring the overplus (if any be), the charge 
of diſtraining being firſt deducted ; and for want of di- 
{lrefs, the offender or offenders to be committed to the 
houſe of correction for the firſt offence for the ſpace of 
three months, without: bail or maioprize ; and for every 
fuch other offence for the ſpace of four months ; pro- 
iided that fuch conviction be made within three months 
aſter ſuch offence committed ; and that if any certzorar: 
ſhalt be allowed to remove any conviction imade, or other 
proceedings of or concerning any matter or thing in this 
«Ct, into any of the courts at /Fe/min/ter, upon any pre- 
tence whatſoever, unleſs the party or partics, againſt 
whom ſuch conviction ſhall be mad?, ſhall, before the 
allowance of ſuch certigrari, become bound to the perſon 
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or perſons proſecuting the ſame, in the. ſum of fifty 
pounds, with ſuch ſufficient ſureties, as the juſtice gr 
juſtices of the peace, before whom ſuch offender ſhall be 
convicted, ſhall think fit, with condition to pay unto the 
proſecutors, withiny fourteen days after ſuch \convidtion 
or procedendo granted, their full coſts and charges, to be 
aſcertained. by their oaths; and that, in default theregf, 
it ſhall be lawful for the ſaid juſtice or juſtices, or other, 
to proceed for the due execution of fuch conviction, in 
ſuch manner as if no ſuch certiorari had been awarded, 
[See fiat, 28 Geo. 2, c 12, ſett, 1, 2, hereafter inſerted 
in this diviſion. ] 

Sect, 3. And for the betier diſcovery of ſuch higler, 
chapman, carrier, innkeeper, alehouſe-keeper and vic- 
tualler, as ſhall offer to buy or ſell any hare, pheaſant, 
partridge, moor, heath-game or groule, it is enacted, 
That any perſon, that ſhall deſtroy, ſell or buy any hare, 
pheaſant, partridge, moor, heath-game or grouſe, and 
ſhall within three months make diſcovery of any higler, 
chapman, carrier, innkeeper, alehouſe-keeper, or vic- 
tualler, that hath bought or ſold, or offered to buy or 
ſell, or had in their potlefſion, any hare, pheaſant, par- 
tridge, moor, heath-game or groule, ſo as any one ſhall 
be convicted of ſuch offence in manner as aforeſaid, ſuch 
diſcoverer to be diſcharged of the pains and penalties 
hereby enacted for killing or felling ſuch game as afore- 
ſaid, ſhall receive the ſame beneht or advantage, as any 
other informer ſhall be intitled to, by virtue of this aCt, 
for ſuch diſcovery and information, | 

Set. 4. And it is further enacted, © That if any 
perſon or perſons, not qualified by the laws of this realm 
ſo to do, ſhall keep or uſe any greyhounds, ſetting-dogs, 
hayes, lurchers, tunnels, or any other engine to kill or 
deſtroy the game, and ſhall be thereof convicted upon the 
oath of two credible witneſſes, by the juſtice or juſtices 
of the peace where ſuch offence is committed as aforeſaid, 
the perſon or perſons ſo convicted ſhall forfeit the ſum of 
hve pounds; one half to be paid to the informer, and 
the other half to the poor of the pariſh where the ſame 
was committed ; the ſame to be levied by diſtreſs and ſale 
cf the offender's goods, by warrant under the hand and 
ſeal of ſuch juſtice or juſtices, before whom ſuch perſon 
or . perſons ſhall be convicted, as aforeſaid, and for 
want of ſuch diſtreſs the offender or offenders ſhall be 
ſent to the houſe of correction for the ſpace of three 
months, and that it ſhall and may be lawful to and for 
any of her Majeſty's juſtices of the peace, in their reſpec- 
tive counties, ridings, cities, towns corporate or liberty, 
and the Lords and Ladies of his, her, their, or any of 
their reſpetive manors, within the ſaid manors, to take 
away any ſuch hare, pheaſant, partridge, moor, heath- 
game or grouſe, or any other game, from any ſuch 
higler, chapman, carrier, inn-keeper or viclualler, or 
any other perſon or perſons not qualified by the laws to 
keep the ſame to their own proper uſe, without being 
accountable to any perſon or perſons for the ſame; and 
that it ſhall and may be lawful for any Lord or Lady of 
his or her reſpective lordſhip or manor, by writing under 
his or her hand and ſeal, to impower his or her game- 
keeper or game-keepers upon his or her own lordſhip or 
manor, as aforeſaid, to kii! hare, pheaſant, partridge or 
any other game whatſoever ; but if the ſaid game- keeper 
ſhall, under colour or pretence of the ſaid power and au- 
thority to kill or take the ſame for the uſe of ſuch Lord 
or Lady, afterwards ſell or diſpoſe theteof, to any perſon 
or perſons whatſoever, without the conſent or knowledge 
of the Lord or Lady of ſuch manor or manors that 
hath given ſuch power or authority in manner as afore- 
ſaid, and ſhall be thereof conviAted, upon the complaint 
of ſuch Lord or Lady of any manor, and upon the oath 
of one or more cieyible witneſſes, before any one or 
more of her Majeſty's juſtices of the peace, as aforc iid, 
upon ſuch conviction, ſuch game- keeper ſhall be com- 
mitted to the houſe of correction for the ſpace of thrice 
months, and there to be kept to hard labour, 


Set. 4. Net qualified by the Jaws of this realm] The de- 
fendant was convicted by Sir Henry Bateman, a juilice 


| of the peace of Adiddlecx, for ynlawfully keeping 2 


lurcher 
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 lurcher, and a gun to kill and deſtroy the game, Non! 


*Aons qualificatus per leges hujus regni ad hoc factendum, 
_ FO yp ar in hujuſmod! caſu editi / provifs. 
And this conviction being removed into the King's Bench 
by certiorari, was quaſhed Saturday 12th of February 1725, 
becauſe it was only averred generally, that he was not 
qualified, and did not aver that the defendant had not the 
particular qualifications mentioned in the ſtatute as to 
degree, eſtate, &c. Lord Raym. 1415. 

On a conviction on this ſtatute, exception was taken, 
that the defendant not being a-perſon ſo and fo qualified, 
and enumerating diſtintly the ſeveral qualifications in 
22 & 23 Car. 2. omitted a new qualification allowed by 


this aCt, n—} that he was not a perſon authorized by | 


a lord (or lady) of a manor to kill game for his uſe. 
And by the court; Had it been generally 12id thus, that | 
he not being a perſon qualified according to law, and fo 
on, it had been enough ; but the qualifications being di- 
{tin&ly and ſeverally mentioned, the omiffion of one is 
fatal. 10 440d. 26. T. 10 Ann. ©. v. Matthews, 

But in the caſe of K. and Marrivtt, Mich. 4 Geo. 1. 
there was a conviction for keeping a greyhound reciting 
that one W/illiam Toune came and informed, that the de- 
fendant being a perſon not qualified to kecpa greyhound, 
did nevertheleſs keep one at ſuch a place, and therewith 
killed ſeveral hares; and that he being ſummoned did 


' appear, and being aſked what he had to fay, offered no- 


thing in excuſe, and therefore the juſtice convicted him. 
It was objeRed, that the juſtice ſhould ſet out, why the 
defendant is not a qualified perſon, as that he is not the 
ſon of an eſquire, nor has 100/7. a year in his own or his 
wife's right: for he ought not to make himſelf the fole 
judge, but give the reaſons at large. Parker Ch. J. 
ſeemed to think the conviction would be good, having 
followed the words of the ſtatute, and that if the defen- 
dant was qualified, he ought to have ſhewn it before the 
juſtice, being ſummoned for that purpoſe. Eyre J. ſtarted 
an obje&ion, that it was not the juſtice that had taken 
upon him to ſay the defendant was not qualified; but 
only the witneſs: for the conviction runs, that the wit- 
neſs being ſworn faith, that the defendant being a perſon 
no way qualified, did ſuch a day keep a greyhound ; fo 
that it appears, the witneſs has given the law to the ju- 
ſice, and takes upon himſelf to judge of the defendant's 
qualifications, and the juſtice is only made uſe of as an 
inſtrument, to reduce the opinion of the witneſs into a 
conviction. By Parker Ch. J. The being not qualified 
ſhould be the concluſion of the juſtice, and not the words 
of the witneſs; for he ought not to ſwear generally a man 
is not qualified, and ſuch a genera] proof will not be 
good: This is only an invention, to ſupport a conviction 
in general terms, which would be bad if the particular 
fats were alleged. Pratt J. Where the juſtices have a 
ſummary juriſdiction, and no appeal lies (as in this caſe,) 
we muſt keep them up ſtrictly to the law; and I ſhould 
be glad if we could make them ſet out the whole parti- 
cularly, The caſe was adjourned ; and afterwards Pen- 
gelly ſerjeant mentioned two caſes, 2, and Hayward, E, 
12 Ann. there it was, ** not being qualified, licenſed, or au- 
thorized to keep any engine 7 0m 0 quaſhed. The 
other was the ſame term, and quaſhed, becauſe no qua- 
lifications were mentioned. And towards the end of the 
term this conviction was quaſhed; and the principal rea- 


 fondeclared to be, becauſe the witneſſes had taken upon 


themſelves to judge of the qualifications. Stran. 66. 
Shall keep or uſe any greyhounds, ſetting-dogs, hayes, 
lurchers, tunnels, or any other engine ta kill or deſtroy the 
game] The defendant was convicted on 5 Ann. c. 14. for 
uſing a greyhound in killing four hares, per guod he for- 
feited 20/.—Reeve excepted to the conviction, that the 
aCt of parliament had only given the juſtices juriſdiction to 
convict upon the oath of one or more credible witneſſes, 
whereas this was upon his own confeſfion, which he in- 
ſiſted the juſtices had no power to take; and it follows in 
the aQ, that the perſon ſo convifted ſhall forfeit, which 
word /o is relative to the former method by oath of one 
or more credible witneſſes :' and he put the common caſe 
upon the removal of a poor perſon, which muſt be upon 


complaint of the churchiardens or overſcers; the juſtices 


Vor, II, 


| 
to ſhoot crows. 
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| having juriſdidtion only in that manner, Sed þer curiams 
(prater Eyre J.) The conviction muſt be confirmed. 
The intent of mentioning the oath of one witneſs was 
only to direCt the juſtices, that they ſhould not convict ori 
leſs evidence : Suppoſe the confeſlion had not been before 
the juſtices, but before two witneſſes who had ſworn it ; 
that would be conviCting him on the oaths of witneſſes, 
and yet the evidence would not be ſo ſtrong as this. 
By the Civil law, confeſlion is eſteemed the higheſt evi- 
dence ; and in ſome caſes, though there are one hundred 
witneſſes, the party is tortured to confeſs. Here the 
juſtices had a better evidence than the oath of any ſingle 
witneſs, and it is a monſtrous thing to ſay that a better 
ſort of evidence ſhall not do. Eyre J. contra, thought 
there was no. occaſion to carry this a& of parliament ſo 
far, the 22 & 23 Car. 2. cap. 26. giving power to con- 
vict for this offence upon confeſſion, with a different pe- 
nalty, and that it ought to have been a convition upon 
that ſtatute, "The conviction was confirmed. Stran. 
546. Hil. g Geo. 1. King v. Gage. 

Convi&tion on 5 Ann. cap. 14. forkeeping a lurcher to 
deſtroy game, not being qualified. Mr. Eyre excepted, 
That it is not ſhewn he made uſe of the dog to deſtroy 
game ; and it may be he only kept it for a gentleman 
who was qualified, it being common to put out dogs in 
that manner. Sed per curiam; The ſtatute 5 Ann. c. 14. 
is in the disjunCtive, keep or uſe, ſo that the bare keeping 
a lurcher is an offence; and ſo it was determined in the 
caſe of The King againſt King, Paſ. 3 G. B. R. which 
was a conviction for keeping a gun; and it was not 
doubted by the court, whether the keeping a gun was 
not enough to be ſhewn, but the only queſtion they made 
was, whether a gun was ſuch an engine as is within that 
ſtatute: And in that caſe a difference was taken as to 
keeping a dog, which could only be to deſtroy the game, 
and the keeping a gun, which a man might dv for the 
defence of his houſe. The conviction was confirmed. 
Stran. 496; Hil. 8 Geo. 1. King v. Titer. 

The defendant was convicted by a juſtice of peace for 
keeping a gun, contrary to 5 Ann. cap. 14. and it was 
objected, that agun is not mentioned in that ſtatute ; and 
though there are many things, for the bare keeping of _ 
which a man may be convicted, yet they are only ſuch 
as can only be uſed for deſtruction of the game, whereas 
a gun is neceſlary for defence of a houſe, or for a farmer 
Econtra it was ſaid, thata gun is men- 
tioned in 22 & 23 Car. 2. cap. 25. and conſidered there 
as an engine; and the 5 Ann. having the general words 
other engines, ſhall therefore be taken to include'the gun. 
Sed per curiam; This was made a queſtion in the caſe of 
The King v. King, Paſ. 3 Geo. but never determined. 
And upon conſideration we are of opinion, that a gun 


differs from nets and dogs, which can only be kept for 


an ill purpoſe, and therefore this conviction muſt be 
quaſhed. Stran. 1098. Trin. 11 Geo, 2. King v. 
Gardner, 

Conviction on 5 Ann. cap. 14. for keeping a gun, not 
being qualified; and exception was taken by Mr. Faza- 
kerley, that here was not a reaſonable ſummons, for it 
was made on 5 Ofober to appear the ſame day, which 
might be impoſſible upon account of diſtance, orthe ſum- 


mons being ſerved late, and his witneſſes might not be got 


together on ſo ſhort a warning: then it is to appear apud 
paroch* predit?, whereas there are two pariſhes mentioned 
before, ſo the man may have gone to one, whilſt the 

were convicting him at the other, Salk. 181. I/earg 
contra; The defendant appeared at the time and made 
defence, ſo that cures all defe&ts in the ſummons. FEt 
per curtam ; The anſwer is right. "Then it was —__, 
that the ſtatute requires the conviction to be by juſtices of 
the county where the offence was committed, and that 
does not appear in this caſe. FE? per curiam; That muſt 
appear, or elſe they have no juriſdiction. Et per Wearg, 
It does, for they diſtribute part of the penalty to the poor 
of the pariſh of Chelfield in com Kanc', infra quam paroch' 
offenſum pred” commiſſum fuit., And the juſtices are ju- 
{tices of the county of Kent, and ſtile themſelves ſo. 
Adjornatur. Mich. 7 Ges. 1. it was quaſhed; for per 


eng” Their juriſdition muſt appear otherwiſe than out 
K k 
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of their own mouth. Stran. 261. Mich. 6 Gee. 1. 
King and Johnſon. 

Strange moved to quaſh an inditment for killing |a 
hare, this not being a matter indiCtable, the ſtatute of 
5 Ann. cap. 14+. appointing a ſummary proceeding before 
juſtices of the peace, and cited Rex v. Fames, Trin. 
1 Geo. where an indictment for keeping an alehouſe was 
quaſhed, becauſe the ſtatute 3 Car. 1. cap. 3. had di- 
tected a particular remedy, Ft per curiam ; The indict- 
ment muſt be quaſhed. Stran. 679. Hil. 12 Geo. 1. 
King v. Buck, | 

By ſtat. 9 Ann. cap. 25. ſe. 2. it is enacted, That if 
any hare, pheaſant, partridge, moor, heath-game, or 
grouſe, ſhall be found in the thop, houſe, or poſſeſſion of 
any perſon or perſons whatſoever not qualifed, in his own 
rizht, to kill game, or being intitled thereto under ſome 


_ perſon ſo qualified, the ſame ſhall be adjudged, deemed 


and taken to be an expoling thereof to ſale within the 
true intent and meaning of the above ſtatute 5 Ann. 

And by ſtat. 28 Geo. 2. c. 12. ſeft. 1. If any perſon 
or perſons whatſoever, whether qualified or not qualified 
to kill game, ſhall ſel], expoſe or offer to ſale, any hare, 
pheaſant, partridge, moor, heath-game, or grouſe, every 
ſuch perſon or perſons ſhall for every ſuch offence be ſub- 
jc& and liable to the ſame forfeitures, pains and penl- 
ties, as are inflicted by the ſaid recited act upon higlers, 
chapmen, carriers, inn-keepers, victuallers or ale-houſe- 
keepers, for buying, ſclling or offering of game to ſale. 

_ 828, 2, If any hare, pheaſant, partridge, moor, heath- 
game or grouſe, ſhall be found in the ſhop, -houſe or 
poſicflion of any poulterer, ſaleſman, fiſhmonger, cook, 
or paſtry-cook, the ſame ſhall be adjudged, deemed, and 
taken to be an expoſing thereof to ſale, within the true 
intent and meaning of this act, and the ſaid recited act, 
or any other a&t; which ſaid forfeitures ſhall be recove- 
red, and ſuch penalties inflicted, by ſuch means, and in 
ſuch manner, and from and within ſuch time, and ſhall 
be applied to ſuch uſes as are preſcribed by the ſaid reci- 
ted act, or by any other act or acts, for the preſervation 
of the game. | 

By ſtat. 8 Geo. 1. cap. 19. ſet. 1. Where any perſon 
ſhall for any offence againit -any law in being for preſer- 
vation of the game, be liable to pay any pecuniary pe- 
nalty upon conviction before any juſtice of peace ; it 
ſhall be lawful for any other perſon either to proceed to 
pecover the ſaid penalty by information before a juſtice, 
or to ſue for the ſame by action of debt, or on the caſe, 
bill, plaint or information, in any court of record at 
IV:/tminſ}ter, and the plaintiff, if he recovers, ſhall have 
double coſts. 

2. Provided, that all ſuits to be brought by force of 
this act, ſhall be brought before the end of the next term 
{ by ſtat. 26 Geo. 2. cap. 2. ation muſt be brought be- 
fore the end of the ſecond term] after the offence com- 
mitted ; and that no offender ſhall be proſecuted for the 
ſame offence both by the way preſcribed by this law, and 
by the way preſcribed by any of the former laws; and 
that in cafe of any ſecond proſecution, the perſon doubly 
proſecuted may plead in his defence the former proſecu- 
tion pending, or the conviction or judgment thereupon. 

Debt on 8 Geo. 1. cap. 19. for the penalty of 3ol. by 
uſing a hound to deſtroy game. And after a verdict for 
the plaintiff the judgment was arreſted; for 5 An. c. 
14. has not the word hound, and the words other en- 
Lines come after nets, &c. and are applicable only to in- 
animate things, and this being a penal law cannot be 
extended. 'I'he ſtatute 22 & 23 Car, 2. c. 25. has in- 
deed general words, or any other dogs to deſtroy game, 
but this is not a conviction on that ſtatute. Stran. 1126. 
Hil. 173 Geo. 2. Hoker v. Wilkes. 

By ſtat, 2 Geo. 3. c. 19. /e&?. 5. It ſhall be lawful for 
any perſon whatſoever, to ſue for and recover the whole 
of the penalty mentioned in the foregoing at of 8 Gez. 
1. for his own uſe, by action of debt, or on the caſe, 
bill, plaint, or information, in any of his Majeſty's 
courts of record at H/e/iin/ter, wherein no effoin, wager 
of law, or more than one imparlance, ſhall be allowed ; 
and wherein the plaintiff, if he recovers, ſhall have his 
ecuvle coſts; and that no part of the ſaid penalty, re- 
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covered in any ſuch ſuit or ation, ſhall be paid, or ap. 
plied toor for the uſe of the poor of the pariſh wherein 
ſuch offence ſhall be committed ; any law or uſage to 
the contrary notwithſtanding. 

Se. 6. Provided always, and be it enacted, That no 
ſuch action, ſuit, bill, plaint, or information, ſhall be 
brought or exhibited, but within the ſpace of ſix months 
next after the matter or thing done, for which the ſane 
ſhall] be commenced or exhibited as aforeſaid. 


3. Statutes concerning the ſeveral kinds of game, with 
caſes determined upon them. | 


Conies. Stat. 21 Fd. 1. flat. 2. If any warrener 
ſhall find any treſpaſſers wandering within his liberty, in- 
tending to do damage therein, and that will not yield 
themſelves after hue and cry made to ftand unto the 
peace, but do flee, or defend themſelves ; although the 
warrener, or his affiſtant, do kill ſuch offenders, they 
ſhall not be troubled upon the ſame. 

Stat. 1 Hen. 7.c. 7. When information ſhall be made 
of unlawful hunting in a warren by night, or with pain- 
ted faces, to any of the King's council, or to a juſtice of 
the peace, of any perſon ſuſpected, he may make a war- 
rant to bring ſuch perſon before himſelf, or any other 
of the ſaid council or juſtices; and if ſuch perſon ſhall 


| conceal the ſaid hunting, or any of his accomplices, it 


ſhall be felony ; but if he confeſleth, it ſhall be but 
treſpaſs fineable at the ſeſſions. See this a? at large, and 
Lord Coke's Commentary on it, in A New Treatiſe on the 
Laws of the Game, /ately publiſhed, pag. 9—16. 

Stat. 5 Fac. I. c..13. ſet. 2. If any perſon ſhall 
in the night-time enter into any grounds incloſed, 
and uſed for keeping of conies, and hunt, drive out, 
take, or kill any conijes; he ſhall, on conviQtion at the 


| ſuit of the King or of the party, at the aſliſes or ſeffions, 


on indiment, bill, information, or otherwiſe, forfeit 
101. to the party grieved, or treble damages and coſts, at 
the eleCtion of the party; and find ſureties for his good 
abearing for ſeven years, or continue in priſon till he 
does. | 

See. 5. If any perſon not having lands or heredita- 
ments of 40/1. a year, or not worth in goods 2007. ſhall 
uſe any gun or bow to kill conies, or ſhall keep any fer- 
rets or coney-dogs (except he have grounds incloſcd for 
keeping conies, the increaſing of which ſhall amount to 
405.a year to be let, and except warreners in their war- 
rens) ; in ſuch caſe any perſon having 100 /. a year may 
ſeize the ſame to his own uſe. 

$24. 7, But this ſhall not extend to any grounds to be 

incloſed and uſed for conies after the making of this a, 
without the King's licence. | 

Stat. 22 & 23 Car, 2:: c. 15. on. 4. If any perſon 
ſhall at any time enter wrongfully into any warren or 
ground lawfully uſed or kept for the brecding or keeping 
of conies, whether it be incloſed or not; and there ſhall 
chaſe, take, or kill any conies; and ſhall be thereof 
convicted in one month after the offence, before one juſ- 
tice, by confeſſion, or oath of one witneſs, he ſhall yield 
to the party grieved treble damages and coſts, and be in- 
priſoned three months, and after, till he find ſureties for 
his good abearing. | | 

Se. 5. No perſon ſhall kill or take in the night any 
conies upon the borders of warrens, or other grounds 


lawfully uſed for the breeding or keeping of conies (ex- 


cept the owner or poſleſlor of the ground, or perſons em- 
ployed by them) ; on pain that the offender, on convic- 
tion tn one month after the offence, before one juſtice, by 
confeſſion, or oath of one witneſs, ſhall give to the party 
injured ſuch damages, and in ſuch time as ſhall be ap- 
pointed by the juſtice, and over and above pay down 
preſently to the overſeers for the uſe of the poor ſuch 
ſum not exceeding IOs. as the juſtice ſhall appoint; 
which if he ſhall not do, the juſtice ſhall commit him to 
the houſe of correQion for fuch time as he ſhall think fit, 
not exceeding one month. HH 
$e8. 6. If any perſon ſhall be found or apprehended 
ſetting or uſing any ſnares, or other like engines, and 
ſhall be thereof in like manner convicted, he ſhall give 
hs to 


G A M 


to the party grieved ſuch damages, and in ſuch time as the 
: 1ſtice ſhall appoiht, and pay down preſently to the over- 
ſeers for the uſe of the poor ſuch{ſum not exceeding 10s. 
as the juſtice ſhall appoint ; which if he ſhall not do, the 
juſtice ſhall commit him to the houſe of correCtion not 
exceeding one month. 

Set. 4. Upon the borders of warrens] But if they are 
out of the warren, no perſon hath any property in them, 
and a man may juſtify killing them if they eat up his 
corn; but no ation lies againſt the owner of the war- 
ren. 5 Co. 104, 

So a perſon that hath a right of common may kill 
them, when they are out of the warren, and deſtroy the 
common; but he cannot have an aCtion on the caſe 
acainſt the ord, for that would be to create a multipli- 
city of actions. Cro. Eliz. 548. Cro. Fac, 195. Cre. 
Car. 388. | 

A commoner 
the common. 


cannot kill the conies which are upon. 
Godb. 122, Cro. Eliz. 876. 1 Brownl, 


227. | 

lands of the ſoil may make coney-burrows. 1 Luttw. 
107. Treſpaſs lies for killing a man's conies in his cloſe, 
La. Raym. 250. 

Juſtices of peace cannot aſſeſs a fine certain for killing 
of rabbets in a private warren, Ld. Raym. 151. Infor- 
mation in nature of a 29 warrants is not to be filed at 
the inſtance of a private proſecutor for ſetting up a war- 
ren. Ld. Raym. 1409. See the ſeveral preceding caſes at 
full length, in A New Treatiſe on the Laws of Game, 
lately publiſhed, page 21—42. 

By ſtat. 9 Geo. 1. c. 22. commonly called the Black 
A#, if any perſon being armed and diſguiſed, ſhall ap- 
pear in any warren or place where conies are uſually kept, 
or unlawfully rob any ſuch warren; or (whether armed 
and diſguiſed or not) ſhall reſcue any perſon in cuſtody 
for ſuch offence, or procure any perſon to join him there- 
in; he ſhall be guilty of felony without benefit of clergy. 

Stat. 5 Geo. 3. c. 14. ſet. 6. Whereas there are man 
thouſand acres of land in this kingdom altogether unfit 
for cultivation, and yet the ſame are capable of rendring 
great profit, by the breeding and maintaining conies, as 
well to the owners of ſuch lands, as to a multitude of 
induſtrious manufaQurers, who gain their livelihood by 
working up coney wool: And whereas a great part of the 
ſaid land is already uſed as warrens, in the breeding and 
maintaining conies, but, becauſe divers diforderly perſons, 
negleCting their own lawful trades, have betaken them- 
ſelves to the taking, killing, and ſtealing of conies, in 
the night-time, whereby the owners and occupiers of 
ſuch warrens are greatly diſcouraged, and many ſuch 
owners and occupiers have been induced ta deſtroy ſuch 


warrens, and others have been deterred from ſtocking | 


other lands to the great prejudice of the manufaCturers of 
this kingdom': And whereas the proviſions already ſub- 
fiſting have, by experience, been found inſufficient for 
the effeQual preſervation of conies in warrens : For re- 
medy thereof, Be it further enacted, "That if any perſon 
or perſons ſhall, from and after the firſt day of June 1765, 
wilfully and wrongfully, in the night-time enter into any 
warren or grounds lawfully uſed or kept for the breeding 
or keeping of conies, although the ſame be not incloſed, 
_ and ſhall then and'there wilfally and wrongfully take or 
kill, in the night-time, any coney or conies, againſt the 
will of the owner or occupier thereof, or ſhall be aiding 
and aſſiſting therein, and ſhall be convicted of the ſame 
before any of his Majeſty's juſtices of oyer and terminer, 
or general gaol-delivery, for the county where ſuch of- 
fence or offences ſhall be committed ; every ſuch perſon 
and perſons ſo offending, and being thereof [awfull con- 
victed in manner aforeſaid, ſhall and may be tranſported 
for the ſpace of ſeven years, or ſuffer ſuch other leſſer 
puniſhment by whipping, fine, or impriſonment, as the 
Court, before whom ſuch perſon or perſons ſhall be tried, 

all, in their diſcretion, award and dire. 

Se. 7. Provided always, and be it enacted, That-no 
Perſon, who ſhall be convicted of any offence againſt this 
aQt, ſhall be liable to be conviRted tor any ſuch offence 


Frans any former a& or aQs, law or laws, now in 
orce, | | 


| wall or hedge, and 3. Beaſts ſavages of the park. 


| 
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Se. 8. And whereas great miſchief and damage has 
been, and ſtill may be, occaſioned by the incteaſe of co- 
nies upon the ſea and river banks in the county of Lin- 
coln, or upon the land or ground within a certain diſtance 
from the faid banks: For remedy thereof, Be it enacted 
by the authority aforeſaid, that nothing in this a& con- 
tained ſhall extend, or be conſtrued to extend, to pre- 
vent any perſon or perſons from killing and deſtroying, 
or from taking and carrying away, in the day-time, 
any conics that ſhall be found on any ſea or river banks, 


| ereted, or to be ereCted, for the preſervation of the ad- 


joining lands from being overflowed by the ſea or river 
waters, ſo far as the flux and reflux of the tide does or 
ſhall extend, or upon any land or ground within one - 
furlong diſtance of ſuch ſea or river banks ; but that it. 
ſhall and may be lawful to and for any perſon or perſons, 
to enter upon any ſuch banks, land, or ground as afore- 
ſaid, within the ſaid county of Lincoln, and to kill, de- 
ſtroy, take, and carry away in the day-time, to his or 
their own uſe, any conies ſo found upon any ſuch banks, 
land, or ground as aforeſaid, within the ſaid county, he 
or they doing as little damage as may be to the owner 
or tenant of ſuch banks, land or ground; any thing in 
this or any other a& contained to the contrary not- 
withſtanding. | 

Se. 9. Provided alſo, That no perſon or perſons ſhall 
be obliged to make ſatisfaQtion for any damages that ma 
be occaſioned by ſuch entry, unleſs ſuch damages ſh 
exceed the ſum of one ſhilling. 5 

Deer. Stat. Weſt. 1. (3 Ed. rx. c. 20.) If treſpaſſers 
in parks be thereof attainted at the ſuit of the party, 
great and large amends ſhall be awarded according to ho 
treſpaſs, and they ſhall have three years impriſonment, 
and after ſhall make fine at the King's pleaſure (if they 
have whereof,) and then ſhall find good ſurety, that after 
they ſhall not commit the like treſpaſs: and if they have 
not whereof to make fine, after three years impriſonment, 
they ſhall find like ſurety; and if they cannot find like 
ſurety, they ſhall abjure the realm. And if none ſue 
within the year and day, the King ſhall have the ſuit. 


Treſpaſſers] This is, when a man either chaſeth in a 
park, or endeavours to kill fome of the game thereof. 
2 Infl. 199. | 

In parks] This aQt is to be underſtood of a lawful park 
only, whereunto three things are required, 1. A liberty, 
either by grant or preſcription. 2. Incloſure by pale, 
2 [r/t. 
199, See this flatute, and Lord Coke's Commentary = 
it at full length, in A New Treatiſe on the Laws for 
Preſervation of the Game, /ately publiſhed, page 43—47. 


Stat. 21 Ed. 1. /t. 2. If any foreſter or parker ſhall 
find any treſpaſſers wandering within his liberty, in- 
tending to do damage therein, and that will not yield 
themſelves after hue and cry made to ſtand unto the 
peace, but do continue their malice, and diſobeying the 
King's peace do flee, or defend themſelves with force and 
arms; altho' ſuch foreſter, parker, or their aſſiſtants, do 
kill ſuch offenders, they ſhall not be troubled upon the 
ſame. _- | 
Stat. 1 Hen. 7. c. 7. When information ſhall be made 
of any unlawful hunting in any foreſt or park, by night, 
or with painted faces, to any of the King's council, or 
to a juſtice of the peace, of any-perſon to be ſuſpected 
thereof, he may make a warrant to take the perſon, and 
to have him before the maker of the warrant, or any 
other of the ſaid council, or juſtices of the peace; ' who 
may by their diſcretion examine him of the ſaid hunting, 
nd of the ſaid doers in that behalf: And if the ſame 
perſon wilfully conceal-the ſaid huntings, or any perſon 
with him defective therein, that then the ſame conceal- 
ment be, againſt every ſuch perſon ſo concealing, felony. 
But if he then confe's the truth, and all that he ſhall be 
examined of, and knoweth in that behalf, then the ſaid 
offences of hunting by him done, ſhall be but treſpaſs 
fineable at the next general ſeffions. And if any reſcous 
or diſobeyance be made to any perſon having authority to 
execute the warrant, by any perſon the which ſo ſhould 
be arreſted, ſo that the execution of the warrant thereby 

| be 
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be not had, then the ſaid reſcous and diſobeyance ſhall be 
felony. And if any perſon ſhall be convicted of any ſuch 
huntings, with painted faces, vizors, or otherwiſe dil- 
guiſed, to the intent they ſhould not be known, or of 
unlawful hunting in timeof night, then the ſame perſon 
fo convi, to have like punition as he ſhould have if he 
were convict of felony. 

IVhen information ſhall be made] This information muſt 
ſhew at leaſt juſt cauſe of ſuſpicion ; and it muſt be taken 
in writing, becauſe it is the ground of the warrant. 
2 Infl. c. 21. See the foregoing flat. and Lord Coke's 
| Commentary upon it at fill length, in A New Treatiſe 
- on the Laws of the Game, /ately publiſhed, page 9 — 16. 

Stat. 19 Hen. 7. c. 11. No perlon not having any 
park, chaſe or foreſt of his own, ſhall keep or cauſe to 
be kept any net called deer-hayes or buckitalls, on pain 

of 10/7. a month, to him who ſhall ſue by aCtion of debt; 
or the juſtices in ſeſſhons may call before them any perſons 
ſuſpected, and examine them; and if they be found in 
detault, may commit them till they have found ſurety for 
payment of the forfeiture to the King; and the jultices 
ſhall have the tenth part of ſuch forfeiture for their 
labour, 

Stat. 5 Eliz. c. 21. ſed. 3. If any perſon unlawfully 
break or enter into any park impaled, or any other ſe- 
veral ground cloſed with wall, pale or hedge, and uſed 
for the breeding of deer, and wrongfully hunt, drive or 
_ chaſe out, or take or kill, any deer within ſuch park, Tc. 
or ſha]l take away any hawks, or the eggs of them, un- 
lawfully out of the woods or ground of any perſon, (not 
having lawfulauthority ſo to do) and thereof be convicted 
as aforeſaid, he ſhall likewiſe ſuffer impriſonment for 
three months, and pay to the party grieved his treble 
damazes; and after the ſaid three months expired, ſhall 
find ſureties for his good abearing for ſeven years ; orelſe 

remain in priſon until he find ſuch ſureties during the 
| ſaid ſeven years. 

Sect, 4. Provided, that this at extend not to any 
park, or incloſed ground, to be made and uſed for deer, 
without the grant and licence of the Queen. 

Seat. 5. It ſhall be lawful for the party grieved to 

take his further remedy againſt all ſuch offenders for his 
damages, and to recover the treble value of the ſame, as 
well befoze juſtices of. oyer and terminer, juſtices of 
afſiſe, and juſtices of peace, as elſewhere in any other 
the Queen's courts of record ; and upon fatisfa&tion of 
the treble damages, or upon the confeſſhon thereof by 
the party, before the juſtices in open ſeffions, it ſhall be 
zt the liberty of the party grieved, to releaſe the ſureti- 
ſhip of good abearing. 

Se&?. 6. The juſtices of oyer and terminer, juſtices of 
aſffiſe, and juſtices of the peaze and gaol-delivery in 
their ſeſſions, ſhall have power to inquire, hear and de- 
termine the offences aforeſaid, as well upon indictments 
taken before them, as by bill of complaint, information 
or any other aCtion, 

Sect. 7. If any perſon ſhall be bound before any of the 
juſtices to the Queen, for his good abearing for ſeven 
years, according to this att, and the party ſo bound 
ſhall within the ſeven years come before the juſtices of 

peace of the county, where the offence was committed, 
in open feffions, and there acknowledge his offence, and 
ſatisfy the party grieved according to this aa; the juſ- 
tices may within the ſeven years diſcharge the recogni- 
zance and the party. be 

Stat. 3 Fac. I. cap. 13. ſet, 2. If any perſon ſhall 
unlawfully enter into any park, or grounds incloſed with 
wall, pale, or hedge, and uſed for the keeping of deer 
or conies, and unlawfully hunt, chaſe, take, or flay any 
deer or conies within ſuch park or grounds, againſt the 
will of the owners, and thereof ſhall be convicted at 
the ſuit of the King or the party, he ſhall ſuffer impriſon- 
ment of three months, and ſhall pay to the party treble 
damages and coſts, to be aſleſſed by the juſtices before 
whom he ſhall be convicted, and ſhall fhnd ſureties for 
his good abearing for ſeven years, or elſe ſhall remain in 
priſon until he finds ſureties during the ſaid ſeven years. 

Seat. 3. The juſtices of oyer and terminer, juſtices of 
afſiſe, juſtices of the peace and gaol-delivery in their 
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ſeflions, ſhall have'power to inquire, Rear and-dete;ming 
the ſaid offences by examination of the offenders, and tg 
award proceſs as well upon indictments taken before 
them, as by bill of complaint, or other action. 

Set. 4. It ſhall be lawful to the party grieved to take 
his further remedy againſt ſuch offender for his damages, 
and to recover his treble value, as weil before the jultices 
of oyer and terminer, juſtices of affiſe, and juſtices of 
peace and gao]-delivery in their ſeffions, or in the courty 
at W/etminſ/ter, and upon ſatisfatios of the treble 64. 
mages to the party, or upon the acknowledgment thereof 
before the juſtices, it ſhall be at the liberty of the party 
grieved to releaſe the ſuretiſhip of the good behaviour at 
any time within the ſeven years, 

Sef. 5. If any perſon not having hereditaments of the 
yearly value of forty pounds, or not worth in goods two 
hundred pounds, ſhall uſe any gun, bow or croſs-bow to 
kill deer, or conies, or ſhall keep any buckſtall or en- 


| gine, hayes, nets, ferrets, or coney-dogs, except ſuch as 


ſhall have grounds incloſed ufed for the keeping of deer 
or conies, the increaſing of which conies ſhall amount to 
the yearly value of forty ſhillings to be letten, or keepers 
or warreners M1 their grounds ; any perſon having here- 
ditaments of the yearly value of one hundred pounds in 
fee, or for life, in his own right, or in right of his wife, 
may take from the perſon of ſuch malefactor, and to his 
own ule keep ſuch guns, Oc. | 

Sect. 6. If any perſon ſhall be Hound for his good 
abearing according to this act, and the {ame party ſhall 
within the ſeven years come before the juſtices of peace 
of the county where the offence was committed, in 
quarter-ſeſſions, and there confeſs his offence, that he is 
ſorry therefore, and ſatisfy the party grieved according to 
this act, the juſtices ſhall have power within the ſeven 
years to diſcharge the recognizance. 

Sef?, 7. Provided, that this at do not extend to any 
park or incloſed ground hereafter to be made for deer or 
conies without Lornce of the King. Continued indefi- 
mitely by 3 Car. 1. cap. 4. and 16 Car. 1. cap. 4. 

Stat. 7 Face I. cap. 13. ſet. 4. If any perſon ſhall 
willingly commit any the offences in the ſtatute 3 es 
I. cap, 13. mentioned, concerning the unlawful chafing, . 
hunting, taking or ſlaying of deer in any park or inclo- 
ſed ground uſed for deer, againſt the will of the owners, 
ſuch perſon ſhall pay unto the party grieved ten pounds, 
or elſe treble damages and coſts, at the eleQion of the 
party.—Continued indefinitely by 3 Car. 1. cap. 4+ and 16 
Car. I. Cap. 4. | 

Stat. 13 Car. 2. cap. 10. If any perſon ſhall unlawfully 
courſe, kill, hunt, or take away any deer in any foreſt 
or ground where deer are uſually kept, without the con- 
{ent of the owner, or ſhall be aſfliſting therein, and ſhall 
be convicted thereof by confeſſion, or oath of one witnels, 
before one juſtice of peace, fuch perſon being proſecuted 
within ſix months after ſuch offence done; every perſon 
ſo offending ſhall forfeit twenty pounds, to be levied by 
diſtreſs upon the goods of ſuch offender by warrant under 
the juſtice's hand; the one moiety to the informer, and 
the other moiety to the owner of the deer; and for 
want of ſufficient diſtreſs the offender ſhall be committed 
to the houſe of correction for ſix months, and put to 
hard labour, or to the common gaol for one year, at the 
diſcretion of the juſtice before whom ſuch conviction 
ſhall be, and not to be diſcharged until he have given 
ſureties for good bchaviour for one year after infargement. 
Provided that, where any offender ſhall be puniſhed by 
force of this act, he ſhall not incur the penalty of any 
other law for the ſame offence. | 

Stat. 3& 4 WW. & M. cap. 10. ſee. 2. If any perſons 
ſhall unlawfully hunt, kill, wound, or take away any | 
deer in any foreſt, chaſe, purlieu, paddock, wood, park 
or other ground incloſed where deer are uſually kept, 
without the conſent of the owner or perſon intruſte 
with the cuſtody thereof, or be aiding or aſſiſting therein, 


and ſhall be convicted by confeſſion, or the oath of one 


witneſs, before a juſtice of peace where the offence ſhall 
be committed or the party apprehended, and proſecuted 
within twelve months after the offence done, they ſhall 
forfeit for every offence twenty pounds, and for every 

| deer 


- 


-unto, 
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deer wounded, taken or killed thirty pounds, to be levied | 


by diſtreſs and ſale of goods by warrant from the juſtice 
before whom the conviction ſhall be made; one third 
part to the informer, another third part to the poor of 
the pariſh where the offence ſhall be committed, and the 
other third to the owner of the deer. And for want of 
diſtreſs they ſhall be impriſoned a year, and ſet on the 
pillory an hour on ſome market-day in the town next 
adjoining to the place where the offence was committed, 
by the chief officer of ſuch market-town or his under 
officers. ; 


$:8. 3. Conſtables, headboroughs and tithingmen, by 
a juſtice's warrant may enter and ſearch as for ſtolen 
goods the houſes and other places of ſuſpected perſons ; 
and if any veniſon or ſkins of deer, or toils be found, 
ſhall carry ſuch offender before a juſtice of peace; and it 
he do not give a good account how he came by them, 
or in convenient time produce the party of whom he 
bought them, or prove ſuch ſale upon oath ; he ſhall be 
convicted of ſuch offence, and be ſubjeCt to the penalties 
hereby inflicted for killing a deer; | 


$2. 4. The conſtable or other officer or perſons pro- 


ſecuting may detain ſuch offenders in cuſtody, if they do 


not preſently pay the monies due by the conviction, till 
a return may be made of the warrant for diſtrefs, ſuch 
detainer not exceeding two days. 


$:. 5. Owners of deer, or any aCting under them, 
may reſiſt ſuch offenders, and be ndemniſed as if ſuch 
fact had been committed in an ancient chaſe or park. 

$:@, 6. No certiorari ſhall be allowed to remove any 
proceeding upon this at, unleſs the party convicted ſhall 
before it be allowed become bound to the proſecutor in 
fifty pounds, with ſureties to be approved of by the ju- 
ſtice, to pay within a month after the conviction con- 
firmed, or a procedendo granted, their coſts to be aſcer- 
tained upon oath. 


Se. 7, No offender puniſhed by virtue of this a&t 


ſhall incur the penalty of any other law for the ſame 
oftence, | 


S-f7. 8. Perſons proſecuted for any thing done in pur- 
ſuance of this act may plead the general iffue. 

Sef?, g. If any perſons ſhall in the night-time pull 
down or deſtroy the pales or walls of any park, foreſt, 
&c. or other ground incloſed where deer ſhall be kept; 
ſuch perſons being convicted by oath of one witneſs before 
a juſtice of peace, ſhall by ſuch juſtice's warrant ſuffer 
impriſonment for three months. 


Seft. 2. Unlawfully hunt, kill] Where a man kills deer 
in purſuance of a ſuppoſed right which he has, he is not 
within the intent of this, or any other act againſt deer- 
ſealing, L. Raym. 584. | 

Where deer are uſually Rept] Theſe words extend only 
to ground incloſed. Strar. 1119. 

A conviction for killing deer was removed into the 
King's Bench by certiorari, and was quaſhed, becauſe it 
is ſaid only that he killed deer in quodam loco, where the 
had been uſually kept, and did not ſay incloſed. Ld. Raym. 
191. > 


_ Or be aiding or aſſiſting therein] On a conviRtion, the 
queſtion was, whether he who lent dogs to another to 
hunt, was aiding and afliſting therein, to wit, in the 
hunting : and by the opinion of three judges he was; 
but Z-/t Ch. J. was of a contrary opinion, for this being 
a penal law ſhall be conſtrued ftritly ; and if ſo, then he 
who lent the dogs could not be afliſting in the a@ of 
unting, and ſo not within the words of the ftatute, 
ading or aſſting therein, tho* he might be aſliſting there- 
2 Salk. 542, 543+ 

_ 4nd ſhall be convitted] There ought to be a ſummons 
1n this and in all other like caſes, to warrant a convic- 


tion ; and that ought to give a reaſonable time to appear 


n. But jf the defendant hath appeared, it cures the want 
of fummons, I Salk. i181, 383. A deer-ſtealer may be 
convicted before appearance, if duly ſummoned : And the 


effender may appoint an attorney to defend him, and the 
_ Juſtices cannot enforce him to appear in perſon. Stran, 


44. 
E Vor. Il. 
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Oath of one witneſs] This muſt not be upon the ſing!c 
_ of the informer; and a conviction was quaſhed for 


that reaſon ; divers conviftions having been quaſhed for 
the ſame reaſon before. Ld. Raym. 1545. Strar. 316. 


Proſecuted in 12. months after the offence] A convidtion 
being returned on a certiorarz, the objeCtion was, that the 
conviction appearcd to be a year after the day of the in- 
formation z but it was held ſufficient that the information 
be proſecuted within a year after the fat; for that is a 
good commencement of the ſuit, and it is from that the 
computation is made in all ſuch caſes. 1 Salk. 383. 
But by the Black a, this proſecution may be com- 
menced at any time within three years after the offence. 


IVounded, taken or killed thirty pounds] Where ſeveral 
perſons are convifted, they ſhall forfeit each 307. and 
not one ſum of 30/7. for all. 1 Salk. 182. 


Levied by diflreſs] Tho' the ſale of the goods is not 
mentioned in the ſtatute, yet nevertheleſs where the law 


gives a diſtreſs for a public benefit, the officer may ſell. 
1 Salk. 579. 


By warrant from the juſtice] Altho* the conſtable is 
not appointed to execute this warrant, nor is he ſo much 
as named in the clauſe; yet he. is bound to obey the 
warrant, and is indiable if he does not. But he need 
not return the warrant itſelf, for that is not required, 
and it may be neceſlary to keep it for his own juſtification 
but he muſt either return the warrant, or certify what he 
has done upon it. 1 Salk. 38r. | 


One third part to the informer] "The penalty need not 
be diſtributed by the conviftion, viz. 107. to the in- 
former, 10/. to the poor, and 101. to the party grieved; 
for the judgment in ſuch caſes ſeldom mentions a diſtri- 
bution ; it is enough to ſay, that he is convicted, and 
hath forfeited 30/7. according to the ſtatute. x Salk. 
383- 

Sufficient di/ireſs] Tf the juſtice finds there is nothing 
to diſtrain, then he muſt make a. record thereof, and 
make an adjudication for corporal puniſhment ; but the 
offender is not to pay part, and ſuffer corporally for the 
reſidue. Ld. Raym. 546, 1195, ©. 


The defendant was committed for want of diſtreſs ; 
and the warrant ſet forth, that it had been certified to 
the juſtice by the conſtable, that there was not ſufficient 
diſtreſs. It was objected, that there ought to have been 
a warrant to leyy, and a return to that, that there was 
no diſtreſs; it may be the conſtable only told him fo. 
But by the court, the warrant is well enough; for the 
word certified imports to be in a legal manner. Stran. 
263. See all theſe caſes at full length in A New Treatiſe 
on the Laws of the Game, /ately publiſhed, p. 90—1 36. 


Stat. 5 Geo. 1. cap. 15. ſef?. 1. No certiorari ſhall be 
allowed to remove any proceedings concerning any matter 
in theat 3& 4 W. & M. cap. 10. unleſs the party 
convicted ſhall before allowance of ſuch certiorari, and at 
the ſame time that ſecurity is given for payment of coſts, 
become bound to the juſtice betore whom ſuch conviction 
was made, with ſureties to be approved of by the juſtice, 


| in the penalty of ſixty pounds for each offence, with con- 


dition to proſecute ſuch certtorar: with effeft, and to 
pay ſuch juſtice the forfeiture due by ſuch conviction, to 
be diſtributed as the ſtatute dire&s, or to render the per- 
ſon convicted to ſuch juſtice in one month after the con- 
viction ſhall be confirmed, or a procedendo granted ; and 
in default the juſtice may proceed to execution as if na 
certiorari had been awarded, | 


$24. 2. After confirmation of any conviction on the 
ſaid ſtatute by any ſuperior court, and delivering the rule 
to the juſtice, whereby ſuch conviction hath been ſo con- 
firmed, ſuch juſtice may proceed againſt the party con- 
victed as if a procedendo hath been granted, 


Se#. 3. Any perſon ſued for any thing done in pur- 
ſuance of this act, or of the ſaid a&t of 3 & 4 W. & AM. 
cap. 10. may plead the general iſſue, and if a verdict paſs 
for the defendant, &c, the defendant ſhall have treble 
coſts. | 

L1 | Set. 
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$e2t. 4. Every perſon conviQted by virtue of the ſaid 
fatute ſhall, before he be diſcharged out of cuſtody, be- 
come bound to the perſon againſt whom the offence was 
committed in fifty pounds, with condition for his good 
behaviour, and not to offend in like manner, and on 
refuſal to enter into ſuch bond, he ſhall be committed to 
the county gaol till ſuch bond be given 5 and if ſuch per- 
ſon after his becoming bound be convicted of any matter 
in the ſaid ſtatute, the bond ſhall be forfeited and the 
penalty recovered, with coſts, in any court at Je/imin/ler, 
which penalties ſhall be diſtributed in the ſame manner as 
the forfeitures are to be by the ſaid ſtatute, and the party 
convicted ſhall be likewiſe liable to the penalties therein. 

See. 5. If the keeper or other officer of any foreſt, &c, 
where deer are uſually kept, ſhall be convicted on the 
ftatute of 3 & 4 I. & MM. cap. 10. for killing and ta- 
king away any deer, or being aiding therein, without 
conſent of the owner or perſon chiefly intruſted with the 
cuſtody of ſuch foreſt, &c. he ſhall forfeit fifty pounds for 
each deer ſo killed, &c. to be levied by diſtreſs, and di- 
Aributed as the forfeitures in the ſaid a are to be, and 
for want of diſtreſs he ſhall be impriſoned three years, 
and be ſet in the pillory two hours'on ſome market-day 
In the town next the 2 Bs where the offence was com- 
mitted, by the chief or under-officers of ſuch town. 

Sect. 6. If any perſon ſhall pull down or deſtroy the 


pales or walls of any park, &c. where any deer ſhall be 


kept, without the conſent of the owner or perſon chiefly 
intruſted with the cuſtody thereof, and being convicted 
by confeſſion, or oath of one witneſs, before one juſtice 
of the county where the offence is committed, he ſhall be 
ſubject to the forfeitures by the at 3 & 4 1. & M. 
cap. 10. inflicted for killing one deer. 

The defendant being brought up from Newgate by 
habeas corpus, it appeared upon the return, that he was 
committed for deer-ſtealing, as the ſtatute of the 3 7. 
c. 10. directeth, not having ſufficient diſtreſs; and that 
it was done by one juſtice under the ſtatute of the 5 G. 
And exception was taken to the warrant, that it doth 
not appear, the conviction was ever confirmed in this 
court, or that the rule for confirmation was delivered to 
the juſtice, and therefore the juſtice could not proceed to 


_ Execution : For the ſtatute gives to the juſtice a juriſdic- 


tion after confirmation, which he had not before ; and 


therefore ke ought to ſhew every thing requiſite to | 


found his jurtfdiction upon, But by the court; We take 
notice of our own records, and by them it appears that 
the conviction is confirmed: And the ſtatute doth not 


- give the juſtice a new juriſdiction, but only revives his 


old one, which was ſuſpended by the certtorars. And 
the defendant was remanded. 6tr. 263. 

Stat. 5 Geo. 1. cap. 28. ſect. 1. If any perſon ſhall 
enter any park or other incloſed ground where deer are 
uſually kept, and wilfully wound or kill any deer there, 
without the conſent of the true owner or perſon intruſted 
with the cuſtody of ſuch park, &c. or ſhall be aiding 
therein, and being indicted for ſuch offence before any. 
judge of gaol-delivery in the county wherein ſuch park, 
&c. ſha!l he, and be convicted thereof by verdict or con- 


 Feſfſion, he ſhall be ſent to ſome of his Majeſty's planta- 
tions in America for ſeven years; and the court before 


whom he ſhall be convicted, or any ſubſequent court, 


ſhall have power to transfer ſuch offender by order of | 


court to the uſe of any perſon who ſhall contract for the 
performance of ſuch tranſportation. 

Se@. 2. Nothing herein ſhall repeal any former law 
made for the puniſhment of deer-flealers, and when any 
offender ſha]l be puniſhed by force of this at, he ſhall 
Not be proſecuted by force of any other law, 

Stat. 9 Geo, 1. cap. 22. ſet. 13. Any proſecution for 
any offence againſt the ſtatute 3 & 4 17. & NM, cap. 10. 
may be commenced within three years from the offence 
committed, | 

Set. 17. If any veniſon or ſkin of a deer be found in 
the cuſtody of any perſon, and it ſhall appear that he 
bought it of one that might juſtly be ſuſpected to have. 
unlawfully come by the ſame, and does not produce the 
party of whom he bought it, or prove upon oath the 


name and place of abode of ſuch party ; then the perſon 
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who bought the ſame ſhall be conviRted of ſuch offence 
by any one juſtice of peace, and ſhall be ſubje& to the 
penalties for killing a deer, by ſtat. 3 & 4 W. & M, ay, 
10, oee title Black Ac. 

Stat. IO Geo. 2. cap. J2. ſeft. 9. If any perſon who 
ſhall hereafter be convicted of unlawfully hunting, killing; 
wounding or taking deer in any unincloſed foreſt or 
chaſe where deer are uſually kept, ſhall during the con- 
tinuance of the a&t 9 Geo. I. cap. 22. [which ſee in 
Black Ac] be guilty of a ſecond offence of the like 
nature, and ſhall thereof be convicted upon indiatment 
or information ; ſuch perſon ſhall be tranſported to one 
of his Majeſty's plantations in America for ſeven years; 
And if he ſhall return to Great Britam or Ireland with- 
in the ſaid ſeven years, he ſhall be guilty of felony with- 
out benefit of clergy. 

Sec?. 8. Such offender may be tried for ſuch ſecond 
offence before the juſtices of aſfiſe, oyer and terminer, 
or gaol-delivery of the county or place where ſuch ſe- 
cond cftence ſhall be committed ; and the juſtice before 
whom ſuch offender was convicted of ſuch former of- 
fence, ſhall certify a copy of ſuch conviction to the next 
quarter-ſeſſions of the county wherein ſuch firſt offence 
was committed, to be kept amongſt the records; and the 
clerk of the peace ſhall at the requeſt of the proſecutor, 
or any other in his Majeſty's behalf, certify a tranſcript 
briefly containing the effeC of the firſt conviction, which 
ſhall be a ſufficient proof that ſuch offender hath bcen 
convicted of ſuch former offence. 

Se2. 9. If any perſon armed with offenſive weapons 
ſhall, during the continuance of the ſaid af, come into 
any foreſt, chaſe or park wherein deer are uſually kept, 
with an intent to courſe, hunt, take in toils, kill, 
wound, or take away any red or fallow deer, and ſhal! 
there unlawfully beat or wound any keeper or page of 
ſuch foreſt, chaſe or park, their ſervants or aſſiſtants in 
the execution of their offices, and be thereof convicted; 
ſuch perſon ſhall be tranſported to his Majeſty's planta- 
tions in America for ſeven years; and if ſuch perſon re- 
turns to Great Britain or Ireland within the ſeven years, 
he ſhall be guilty of felony without benefit of clergy. 

Stat. 28 Geo. 2. cap. 19. ſef?. 3. Whereas the burn- - 
ing and deſtroying of goſs, furze, and fern in foreſts and 
chaſes, doth deſtroy the cover neceſſary for the preſerva- 
tion of the deer and game there; therefore if any per- 
ſon, not having a-right or legal licence to do the ſame, 
ſhall ſet fire to, burn, or deffroy (or be aiding thereia) 
any goſs, furze, or fern in any foreſt or chaſe, without 
conſent of the owner, or perſon chiefly intruſted with 
the cuſtody of ſuch foreſt or chaſe, or of ſome part 
thereof, and being brought before a juſtice, ſhall be 
thereof convicted by confeſſiion, or oath of one witnels, 
or on view of the juſtice, he ſhall forfeit not exceeding 


five pounds, nor leſs than forty ſhillings, half to the in- 


former, and half to the poor, and if not forthwith paid, 
to be levied by diſtreſs; and if no ſufficient diſtreſs can 
be found, the juſtice ſhall commit him to the common 
gaol, for any time not exceeding three months, nor leſs 
than one month. | 

#iſh. See title Fiſh, ' | 

Grouſe or Moor-game. Stat. 1 Fac. 1. © 27. ſeft. 2 
Every perſon who ſhall ſhoot at, kill or deſtroy, with 
any gun or bow, any grouſe, heath-cock or moor- 
game, ſhall, on conviction before two juſtices, by con- 
teſſion, or oath of two witneſſes, be committed to gaol 
for three months, unleſs upon conviion he pay to the 
churchwardens for the uſe of the poor, 205. or, after 
one month after his commitment, become bound by recog- 
nizance with two ſureties in 20. each, before two jul- 
tices, not to offend again in like manner: "The recogni- | 
Zance to be returned to the next ſeſſions, 

Stat. 4& 5IV. 3. c, 23, ſed, 11. For the better pre- 
ſerving the red and black game of grouſe, commonly cal- 
led cocks or heath-polts, no perſon whatſoever on any 
mountains, hills, heaths, moors, foreſts, chaſes, 0! 
other waſtes, ſhall preſume to burn, between February the 
ſecond and Fane the twenty-fourth, any grig, Ing» 
heath, furz, goſs, or fern, on pain of being committed 
to the houſe of correCtion for any time not exovraing 075 

| montny 
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menth; nor leſs than ten days; there to be whipt; and | 
kept to hard- labour, | 
Stat. 9 Ann. c. 25. f. 3. If any perſon whatſoever 
ſhall take or kill _ moor, heath-game, or grouſe; in 
the night-time, he ſhall, on conviction before one juſ- 
tice, on oath of one witneſs, forfeit five pounds, half to 


| the informer, and half to the poor, by diſtreſs; and. for 


want of diſtreſs to be ſent to the houſe of correction 
three months for the firſt time, and for every other of- 
fence four months. h TO 

Hares. Stat. 14 & 15 Hen. $. c. 10; No perſon or 


perſons, of what eſtate, degree or condition they be, from 


henceforth ſhall trace, deſtroy and kill any hare in the 
ſnow with any dog, bitch, or otherwiſe. And that the 
juſtices of the peace, within every ſhire, at every ſeſhons 
of the peace, and ſtewards of leets, ſhall have full au- 
thority and power to inquire of ſuch offenders. And at- 
ter ſuch inquiſitions found, the ſaid juſtices of the peace, 
and ſtewards of leets, for every hare ſo killed, ſhall ceſs upon 
every ſuch offender ſix ſhillings and eight-pence, to be for- 
feited to our ſaid Sovereign Lord, that ſhall be fo found 
by/the juſtices of peace in their ſeſſions, and the forfei- 
ture found in every leet to be to the Lord of the leet. 

Stat. 23 Eliz. c. 10. ſet. 5. If any manner of per- 
ſons ſhall hunt with ſpaniels in any ground where corn 
or other grain ſhall then grow (except in his own 
ground,) at ſuch time as any eared corn or grain ſhall be 
growing thereon, and before it be ſhocked or cocked, and 
be thereof convicted at the aflizes, ſeflions, or leet ; he 
ſhall forfeit 40s. to the owner of the corn; and if not 
paid in ten days, he ſhall be impriſoned for one month. 
And any juſtice may examine the offender, and bind him 
over to appear at the next ſeſſions to anſwer the offence, 
and to pay the penalty, or receive the puniſhment. 

Stat. 1 Fac. I. c. 27. ſed. 2, Every perſon who ſhall 
ſhoot at, kill or deſtroy any hare, with any gun or bow, 
ſhall on conviction before two juſtices, by confeſſion, or 
oath of two witneſſes, be committed to gaol three months, 
unleſs he pay to the churchwardens for the uſe of the 
poor 205. for every harez or after one month after his 
commitment become bound by recognizance with two 
ſureties before two juſtices, in 20/7. a-piece, not to of- 
fend again in like manner, "The recognizance to be re- 
turned to the next ſeſſions. And every perſon, who ſhall 
trace or courſe any hares in the ſnow, ſhall on convic- 
tion before two juſtices, by confeſſion, or oath of two 
witneſſes, be committed to gaol for three months, unleſs 
he pay to the churchwardens for the uſe of the poor, 
205, for every hare; or after one month after his com- 
mitment become bound by recognizance with two ſure- 
ties in 20/. a-piece before two juſtices, not to offend again 
in like manner. And every perſon who ſhall at any 


time take or deſtroy any hares, with hare-pipes, cords, 


or any ſuch inſtruments or other engines, ſhall forfeit for 
every hare 20 5s. in like manner, x 

Sect. 4. Every perſon who ſhall ſell, or buy to ſell 
again, any hare, ſhall, on conviction at the aſliſes or ſeſ- 
ſions, or before two juſtices out of ſeſſions, forfeit for 
every hare 10s. half to the poor, and half to him that 
will ſue, : | 

Stat. 22 & 23 Car, 2. cap. 25. ſet. 6. If any perſon 
ſhall be found or apprehended ſetting or uſing any ſnares, 
hare-pipes, or other like engines, and ſhall be thereof 


_ Convicted, by confeſſion, or oath of one witneſs, before 


one juſtice, 1n one month after the offence ; he ſhall give 
to the party injured ſuch damages, and in ſuch time, as 
the juſtice ſhall appoint, and ſhall pay down preſently 
to the overſeers for the uſe of the poor, ſuch ſum not 
exceeding 10s. as the juſtice ſhall appoint; which if 

Alice ſhall commit him to the 
houſe of correction not exceeding one month. 

Stat. 9 Ann. c. 25. ſect. 3. If any perſon whatſoever 
ſhall take or kill any hare in the night-time, he ſhall on 
conviction before one juſtice, on oath of one witneſs, 
forfeit 57. half to the informer, and half to the poor, 
by diſtreſs; and for want of diſtreſs to be ſent to the 

Ouſe of carrection for three months for the firſt of- 
fence, and for every other offence four months, 
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| Dy ſtat. 9 Gro. 1. c. 53. conimonly called the Black 


48, if any perſon, armed and diſguiſed, ſhall appear 
in any warren or place where hares are uſually kept; or- 
unlawfully rob any ſuch. warren; or (whether armed. 
and diſguiſed or not) ſhall reſcue any perſon in cuſtody 
for either of the ſaid offences, or procure any to join 
with him in any ſuch unlawful a@ ; he ſhall be guilty of 
felony without. benefit of clergy. | + 

Hawks and hawking. Stat. 34 Ed. 3. c. 22. Every 
perſon who findeth a faulcon, tercelet, laner or laneret, 
or other hawk that is loſt, ſhall preſently bring the ſame 
to the ſheriff; and the ſheriff ſhall ys proclamation 
in all the good towns in the county, that he hath ſuch 
an hawk in his cuſtody ; and if he is challenged in four 
months, the owner ſhall have him again, paying the 
coſts: if he is not challenged in four months, the ſhe- 
riff ſhall have him, making gree to him that took him, 
if he be a ſimple man; but if he be a gentleman, and of 
eſtate to have. the hawk, taking of him reaſonable coſts 
for the time that he had him in his cuſtody, 

Stat. 37 Ed. 3. c. 19. If any man ſteal any hawk, 
-and the ſame carry away, not doing the ordinance afore- 
ſaid ; it ſhall be done of him as of a thief, that ſtealeth 
a horſe or other thing. (That is, he ſhall be guilty of fe- 
lony, but ſhall have his clergy. 3 ft. 98.) | 

tat. 11 Hen, 7. c. 17. No manner of perſon, of 

what condition or degree he be, ſhall take or cauſe to be 
taken, on his own ground, or any other man's, the eggs 
of any faulcon, goſhawk, or laner out of the neſt; on 
pain (being convicted thereof before the juſtices of the 
peace) of impriſonment for a year and a day, and fine at 
the King's will; half to the King, and half to the 
owner of the ground where the eggs weretaken. And no 
man ſhall bear any hawk of the breed of England, called 
a nyeſſe, goſhawk, taſlel, laner, laneret, or faulcon ; on 
pain of forfeiting his hawk to the King. And if he 
bring any of them over ſea, or out of Scotland, he ſhall 
bring a certificate thereof from the officer of the port, or 
warden of the march ; on the like pain of forfeiting the 
ſame to the King. And the perſon that bringeth any 
ſuch hawk to the King, ſhall have a reaſonable reward 
of the King, or elſe the hawk for his Jabour. And no 
man ſhall take any ayre, faulcon, goſhawk, taſle], laner, 
or laneret, in their warren, wood, or other place ; nor 
purpoſely drive them out of their coverts accuſtomed to 
breed in, to cauſe them to go to other coverts to breed ; 
nor ſlay them for any hurt done them: on pain of ten 
pounds, half to him that will ſue before the juſtices of 
the peace, and half to the King. 

Stat, 5 Eliz. c. 21. ſef. 3. If any perſon ſhall take 
away any hawks or their eggs, by any means unlawfully, 
out of the woods or ground of any perſon; and G 
thereof convicted at the aſliſes or ſeſſions, on inditment, 
bill or information, at the ſuit of the King, or of the 
party ; he ſhall be impriſoned three months, and —_ 
treble damages ; and after the three months expired, ſhall 
find ſureties for his good abearing for ſeven years, or re- 
main in priſon till he doth. | | 

Stat. 23 Eliz. c. 10. If any manner of perſon ſhall 
hawk in another man's corn after it is cared, and before 
it is ſhocked ; and be convicted at the affiſcs, ſeſſions, or 
leet; he ſhall forfeit 40s. to the owner: And if not 
paid in ten days, he ſhall be impriſoned for a month. 

Partridges and pheaſants. Stat. 11 Hen. 7. c. 17. it is 
enacted, "That no perſon, of what condition he be, ſhall 
take, or cauſe to be taken, any pheaſants or partridges by 
nets, ſnares or other engines, out of his own warren, 
upon the freehold of any other perſon, without the ſpe- 
cial licence of the owner or poſleflioner of the ſame; on 
pain of 10/7. half to him that ſhall ſue, and half to the 
owner or poſleflioner of the ground where they ſhall be 
taken. | 

Stat. 23 Eliz. c. 10, If 7 perſon, of what eſtate, 
degree or condition ſoever, ſhall take, kill or deſtroy 
any pheaſants or partridges in the night-time; and be 
thereof convicted at the aſfliſes, ſeſſions or leet; he ſhall 
forfeit for every pheaſant 20 s. and for every partridge 10 5. 
half to him that ſhall ſue, and half to the lord of the 


| manor, 
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thanor, unleſs ſuch lord ſhall licenſe or procure the ſaid 


taking or killicig, in which caſe the ſaid half ſhall. go 
to-the poor, to be recovered by any one of the church- 
wardens; and if not paid in 10 days after conviction, 
he ſhall be impriſoned for one month. And moreover, 


* beſides ſuch forfeiture and impriſonment, he ſhall give 
bond to ſome juſtice of the peace, with good ſureties not 


to offend again in like manner for the ſpace of two 
years. 


*« Stat, 1 Fac. I. c. 27. fe. 2. Every perſon who ſhall 
| ſhoot at, kill or deſtroy any pheaſant or partridge, with 


any gun or bow ; or ſhall take, kill or deſtroy them 
with ſetting-dogs and nets, or with any manner of nets, 
ſnares, engines or inſtruments whatſoever ; or ſhall take 
their eggs out of the neſt, or ſpoil them in the neſt ; 


ſhall, on conviftion before two juſtices, by confeſſion, or 


oath of two witneſſes, be committed to gaol for 3 months, 
unleſs he pay upon convittion to the churchwardens for 
the uſe of the poor 20s. for every pheaſant, partridge, 
Or egg; or after one month after his commitment, be- 
come bound by recognizance with two ſureties, before 
two juſtices, in 20/. each, not to offend again in like 
manner. 'The recognizance to be returned to the next 
ſeſſions, | 

$24, 4. Every perſon who ſhall ſel], or buy to ſell 
again, any partridge or pheaſant (except they be reared 
and brought up in houſes, or brought from beyond ſea, ) 
ſhall, on conviction at the afſizes or ſeſſions, forfeit for 
every partridge 10s. and for every pheaſant 20s. half to 
him that will ſue, and half to the poor. 

Stat. 7 Jac. I. c. I. P an 2. Every perſon whatſoever, 
who ſhall hawk at, deſtroy or kill any pheaſant or par- 
tridge, with any kind of hawk or dog, by colour of 
hawking, between the firſt of July and the laſt of Augu/?, 
ſhall, on conviction before two juſtices, by confeſſion or 
oath of two witneſſes, in ſix months after the offence, be 
committed to gaol for one month, unleſs he pay upon 
conviction to the churchwardens or overſeers for the uſe 
of the poor, 49s. for every ſuch hawking at any pheaſant 
or partridge, and 20s. for every ſuch pheaſant or partridge 
which he, his hawk or dog ſhall take or kill. 

Se. 7. Every free warrener, lord of a manor, or 
freeholder ſeifſed in his own or his wife's right, of 40 /. 
a year eſtate of inheritance, or lives eſtate of 80/7. or 
worth in goods 4c01. may take pheaſants and partridges 
(in the day-time only) in his own free warren, manor 
or freehold, betwixt Michaelmas and Chriſtmas yearly. 

$2. 8. Every perſon, who ſhall take, kill or deſtroy 
any pheaſant or partridge, with ſetting-dogs and nets, or 
otherwiſe with any manner of nets, ſnares or engines, 
ſhall, on conviction before two juſtices, by confeſſion, or 
oath of one witneſs, be committed to gaol for three 
months, unleſs he forthwith pay to the churchwardens or 
overſeers 20s. for every pheaſant or partridge; and fur- 


ther to become bound by recognizance of 20 /. before one 


Juſtice, that he ſhall not thereafter kill or deſtroy any 
pheaſant or partridge. The recognizance to be filed at 
the next ſeſſions. 

Stat. 9 Ann. c. 25. If any perſon whatſqgever ſhall take 
or kill any pheaſant or partridge in the night-time, he 
ſhall, on conviction before one juſtice, on oath of one 
witneſs, forfeit 5/. half to the informer, and half to the 
poor, by diſtreſs: for want of diſtreſs, to be ſent to the 
houſe of correion for three months for the firſt offence, 
and for every other offence four months. 

Stat. 2 Geo. 3. c. 19. For the better preſervation of the 
= in this kingdom, may it pleaſe your moſt Excellent 
Majeſty, that it may be enacted; and be it enacted by 
the King's moſt Excellent Majeſty, and by and with the 
advice and conſent of the Lords Spiritual and Temporal, 
-and Commons, in this preſent parliament aflembled, and 
by the authority of the ſame, that no perſon or perſons, 
x Ga the firſt day of June 1762, ſhall, upon any pretence 
whatſoever, take, kill, deſtroy, carry, ſell, buy, or have 
in his, her or their poſſeflion, or uſe any partridge, be- 
tween the 12th day of February and the firſt day of 
September in any year; or any pheaſant between the firſt 


day of February and the firſt day of Oftvber in any year; 
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} of any heath-fowl, commonly called black-game, he: 


tween the firſt day of January and the 20th day of Auguſt 
In any year; or any grouſe, commonly called red game, 
between the firſt day of December and the 25th day of 
Tuly in any year, 

2, Provided always, that nothing in this act ſhall ex. 
tend to any pheaſant which all be taken in the ſcaſon 
tag by this act, and Kept in a mew or breeding 
place. | | 

3- Provided alſo, that nothing in this a& contained 
ſhall extend, or be conſtrued to extend to that part of 
Great Britain called Scotland. 

4. And be it further enaQted by the authority afore- 
ſaid, "That if any perſon or perſons ſhall tranſgreſs this 
act in any of the aforeſaid caſes, and ſhall be lawfully 
convicted thereof by the oath of one or more credible 
witneſs or witneſſes ; every ſuch perſon ſhall, for every 
partridge, pheaſant, heath-fowl, or grouſe, ſo taken, 
killed, deſtroyed, carried, ſold, bought, or found in his, 
her or their poſleſſion or uſe, contrary to the true intent 
and meaning of this a&, forfeit and pay the ſum of five 
pounds to the perſon or perſons who ſhall inform or ſue 
for the ſame; and it ſhall and may be lawful to and for 
any perſon or perſons to ſue and proſecute for, and re- 
cover the ſaid penalty of five pounds, with full coſts of 
ſuit, by aftion of debt, bill, plaint or information, in 
any of his Majeſty's courts of record at Je/imin/ter ; and 
in ſuch action or ſuit, no effoin, wager of law, or more 
than one imparlance, ſhall be allowed. 

Pigeons. A lord of a manor may build a dovye-cot 
upon his own land, parcel of the manor; but a tenant of 
a manor cannot do it without the lord's licence. 3 Salk, 
248. But any frecholder may build a dove-cot on his 
own ground. Cro. El. 548. Cro. Fac. 382. And it 
hath been adjudged, that erecting of a dove-houſe is not 
a common nuſance, nor preſentable in the leet. Cre. 
Fa. 490, 491. | £4 

Stat. I Fac. I. c. 27, Every perſon who ſhall ſhoot at, 
kill or deſtroy any houſe-dove or pigeon with any gun or 
bow ; or ſhall take, kill or deſtroy the ſame with ſetting- 
dogs and nets, or with any manner of nets, ſnares, en- 
gines, or inſtruments whatſoever ; ſhall, on conviction 
before two juſtices, by confeſſion, or oath of two wit- 
neſſes, be committed to gaol three months, unleſs he pay 
to the churchwardens for the uſe of the poor, 20s. or, 
after one month after his commitment, become bound 
by recognizance with two ſureties, before two juſtices, in 
201. a-piece, not to offend again in like manner ; the re- 
———_ to be returned to the next ſeſſions, 

ut if the pigeons come upon my land, and TI kill 
them, the owner hath no remedy againſt me; tho* I may 
be liable to the ſtatutes which make it penal to deſtroy 
them. Cyo. Fa. 492. 

Doves in a dove-houſe, young and old, ſhall go to the 
heir, and not to the executor. 1 1»/t. 8. 

Stat. 2 Geo, 3. c. 29. ſet. 1. If any perſon or perſons 
ſhall ſhoot at, with an intent to kill, or ſhall by any means 
whatever kill or take, with a wilful intent to deſtroy, 
any houſe-dove or pigeon, and ſhall be thereof convicted 
by the confeſſion of the party offending, or the oath of one 
or more credible witneſs or witneſles, before one or more 
juſtice or juſtices of the peace of the county, city, town 
corporate, diviſion, riding, or place (which oath tuch jul- 
tice or juſtices are hereby authorized to adminiſter) where- 
in any ſuch offence or offences ſhall be committed, or 
the party or parties offending ſhall be apprehended ; every 
perſon ſo offending, and who ſhall be convicted as atore- 
ſaid of any ſuch offence, ſhall, for every ſuch offence, 
forfeit and pay the ſum of twenty ſhillings, to the perſon 
or perſons who ſhall inform againſt, and proſecute to 
conviction, any ſuch offender or offenders; and in caſe 
the money ſo forfeited ſhall not be forthwith paid on 
every ſuch conviRtion, it ſhall and may be lawful for 
ſuch juſtice or juſtices to commit any ſuch offender or 
offenders, who ſhall be ſo conviRed as aforeſaid, to the 
common gaol of the county, or place where the party 15 
convicted or apprehended, there to remain and be kept 


to hard labour for any time not exceeding three calendar 
j monthsz 
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months, nor leſs than one calendar month, as any ſuch 


juſtice or juſtices ſhall order, unleſs the money forfeited 


be ſooner paid. 


$-. 2: Provided always, and it is hereby alſo enacted, 


| That nothing'in this a& contained ſhall be conſtrued, 


deemed, or taken, to hinder any owner of a dove-cote, 
pigeon-houſe, pizeon-chamber, or any other place, built 
up or erected, or to be built up or erected, for the pre- 
ſervation or breeding of pigeons, from taking, killing or 
deſtroying, by himſelf, or any other perſon by him ap- 
pointed or authorized for that purpoſe, all or any-houſe- 
doves, or pigeons, which ſhall at any time be taken in 
the proper dove-cote, pigeon-houſe, pigeon-chamber, or 
any other place, as aforeſaid, for the preſervation or 
breeding of pigeons of any owner of ſuch dove-cote, 
pigeon-houſe, pigeon-chamber, or other place. 

$24. 3. Provided further, and it is hereby alſo enacted, 
That no perſon who ſhall be convicted of any offence 
arainſt this aQt,ſhall beliable to be convicted for any ſuch 
offence under any formeror other act; and that no perſon 
fhall be proſecuted for any offence againſt this aQt, unleſs the 
proſecution for the ſame ſhall be commenced and carried on 
with cffe& within the ſpace of two calendar months af- 
ter every ſuch offence ſhall be committed ; and that 
where any perſon ſhall ſuffer impriſonment for default 
of payment of any penalty impoſed under this aC&t, ſuch 
perſon ſhall not be liable afterwards to pay ſuch penalty. 

Swans. Stat. 22 Ed. 4. c, 4. No perſon _ than 
the King's ſon) unleſs he have lands of freehold to the 
value of five marks a year, ſhall have any mark or game 
of ſwans; on pain of forfeiting the ſwans, half to the 
King, and half to any perſon (fo qualified) who ſhall 
ſeize the ſame, | 

Stat. 11 Hen. 7. c. 17, No perſon ſhall take, or cauſe 
to be taken, on his own ground, or any other man's, 
the cggs of any ſwan; on pain (on conviction before the 
juſtices of the peace) of impriſonment for a year and a 
day, and fine at the King's will, half to the King, and 
half to the owner of the ſwans. 

Stat. I ns I. c. 27. ſet?. 2. Every perſon who 
ſhall take the eggs of any ſwans out of the neſt, or wil- 
fully ſpoil them in the neſt ; and ſhall be convicted there- 
of before two juſtices, by confeſſion, or oath of two 
witneſſes ; ſhall be committed to gaol three months, un- 
leſs he pay to the churchwardens for the uſe of the poor 
205. for every egg; or, after one month of his commit- 
ment, become bound by recognizance with two ſureties 
in 201. apiece, before two juſtices, never to offend again 
in like manner: Which recognizance ſhall be returned 
to the next ſeſſions. 

It is felony to take any ſwans that be lawfully mark- 
ed, tho' they be at large, and to take ſwans unmarked, 
if they be domeſtical or tame, that is, kept in a mote, 
or in a pond near to a dwelling-houſe, to ſteal ſuch is 
alſo felony. Dalt. c. 156. 

So it ſeemeth of ſwans unmarked, fo long as they 
keep within a man's manor, or ,within his private 
rivers; or if they happen to eſcape from thence, and be 
purſued and taken, and brought in again. But if ſwans 
that are unmarked ſhall be abroad, and ſhall attain to 
their natural liberty, then the property of them is loſt; 


and ſo long, felony cannot be committed by taking them. 


And yet ſuch ſwans unmarked and wild ſwans the King's 
officers may ſeize (being abroad) for the King's uſe, by 
his prerogative. Alſo the King may grant them, and by 
cnſequence another may preſcribe to have them, within 
a certain precinct or place. Dalt. c. 156. 7 Co. 17. 
Water fowl and wild fowl. Stat. 25 Hen. 8. c. 11. 


ſef. 2, 3. No perſon, between the laſt day of May and 


the laſt day of Augu/t yearly, ſhall take, or cauſe to be- 


kaken, any wild ducks, mallards, widgeons, teals, or-wild 


geeſe, with netsor other engines, on pain of a year's im- 
priſonment, and to forfeit for every fowl ſo taken 44. 
half to the King, and half to him that will ſue by aQtion 
of debt: Alſo the juſtices of the peace may inquire of, 
hear and determine the ſame, as in caſes of treſpaſs. 

Se. 4. But any gentleman, or any other that ma 


diſpend 40s. a year freehold, may hunt and take ſuch 
Vor, 1I, 


before whom ſuch per 
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| wild fow] with their ſpaniels only, without uſing a net 
-or other engine, ba 


except the long bow. 

Sea. 5. No perſon from March 1. to June 30. yearly, 
ſhall take or deſtroy the eggs of any mallard, teal or other 
water fowl, on pain of a year's impriſonment, and of 
forfeiting for every epg one penny, half to the King, 
and half to him that will ſue by ation of debt; or the 
juſtices of the peace may determine the ſame as in caſes 
of treſpaſs. : . 

No manner of perſon, from the firſt day of March 
to the laſt day of Fune yearly, ſhall, by day or 
night, take or deſtroy any eggs of any kind of wild 
fowl, from or in any neſt or place, where they ſhall 
chance to be laid by any kind of the ſame wild fowl; on 
pain of impriſonment for a year, and to forfeit for every 
egg of a buſtard 204. of a bittour or ſhovelard 8 4. and 
of other wild fowl (except crows, ravens, boſcards or 
other fowls uſed to be eaten) 14. half to the King, and 
half to him that will ſue by ation of debt: Alſo the 
juſtices of the peace may determine the ſame, as in caſes 
of treſpaſs. 1b. 

Stat. 1 Jac. I. c. 27. f. 2. Every perſon whoſhall ſhoot 
at, kill, or deſtroy with any gun or bow, any mallard, 
duck, teal or widgeon, and the ſame be proved by 
confeſſion, or oath of two witneſles, before two juſtices, 
ſhall be committed to gaol for three months, unleſs he 
pay to the churchwardens for the uſe of the poor 20 s. 
or after one month after commitment become bound by 
recognizance with two ſureties, before two juſtices, in 
20/1. each, not to offend again in like manner: Which 
recognizance ſhall be returned to the next ſeſſions. 

Stat. 9 Ann, cap. 25. ſef?. 4. reciting, That whereas 


| you great numbers of wild fowl of ſeveral kinds are 
deſtr 


oyed by the pernicious praQice of driving and ta- 
king them with hayes, tunnels, and other nets, in the 
fens, lakes, and broad waters, where fowl reſort in the 
moulting time ; and that at the ſeaſon of the year when 
the fowl are ſick and moulting their feathers, and the 
fleſh unſavoury and unwholeſome, to the prejudice cf 
thoſe who buy them, and to the great damage and de- 
cay of the breed of wild fowl; it is therefore enacted, 
That if any perſon or perſons whatſoever [between June 
I. and Ob. 1, yearly, 10 Geo. 2, c. 32.] ſhall by 
hayes, tunnels, or other nets, drive and take any wild 
duck, teal, widgeon, or any other fowl, commonly re- 
puted water fowl, in any of the fens, lakes, broad wa- 
ters, or other places of reſort for wild fowl in the moul- 
ting ſeaſon, ſuch perſon or perſons who ſhall ſo offend, 
and thereof ſhall be convicted before any one or more of 
her Majeſty's juſtices of the peace for the county where 
ſuch oftence ſhall be committed by oath of one or more 
credible witneſſes, ſhall, for every wild duck, teal, or 
other water fowl ſo taken as aforeſaid, forfeit and pay 
the ſum of five ſhillings; one moiety thereof to be paid 
to the informer, and the other moiety to the poor of the 
pariſh where ſuch offence ſhall be committed ; the ſame 
to be levied bydiſtreſs and ſale of the offender's goods, b 
warrant under the hand and ſeal of the juſtice and Hy 
tices of the peace before whom the offender ſhall be con- 
victed, rendering the overplus, (if any be) above the pe- 
nalty and charge of the diſtreſs, and for want of diftreſs 
the offender ſhall be committed to the houſe of correc- 
tion, for any time not exceeding one month, nor leſs 
than fourteen days, there to be whipped, and kept to 
hard labour; and the juſtice or juſtices of the peace 
fon or perſons ſo offending ſhall 
be convicted, ſhall order ſuch hayes, nets, or tunnels, 
that were uſed in driving and taking the ſaid wild fowl, 
as aforeſaid, to be ſeized and immediately deſtroyed .in 
the preſence of ſuch juſtice or juſtices. | 
Gaming. It ſeems that by the Common law, the 
playing at cards, dice, &c. when practiſed innocently 
and as a recreation, the better to fit a perſon for buſineſs, 
is not at all unlawful, nor puniſhable as any offence 
whatſoever. 2 Vent. 175. 5 Med. 13. 1 Salk. 100. 
Alſo it is agreed, that a perſon who wins money at 
gaming, may maintain a ſpecial indebitatus aſſumpſit for it ; 
for the contract is not unlayful in itſelf, and the winner's 
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venturing his money is a ſufficient conſideration to in- 
title him to the action. - 3 Lev. 118. 6: Med. 128. 
5 Aied. 13. 2 Vent. 175. 

Bur it ſeems to be the better opinion, that a general 
indebitetus aſſumpſit will not lie for money won at play, 
for the contract is executory, and but a wager, which is 
but a ccllateral promiſe ; and this action will lie in no 
caſe but where debt will lie, which muſt be on a contract 
executed, ſuch as labour done, or ſome other meritorious 
cauſe, 6 Md. 128. Lutw. 180. 5 Med. 13. and 
Garth. 338. 8. P. where it is faid, that the chief reaſon 
of this opinion was, becauſe the court would not coun- 
tenance gaming, by giving ſuch an eaſy remedy for mo- 
ney won at play; and ſce 3 Lev. 118. and 2 Wat, I75. 

But an indebitatus aſſumffit lies againſt him who holds 
the wager, becaule it is a promiſe in law to deliver it, if 
won. $5 Mad. 13. It upon a wager the money 1s de- 
polited in the hands of a third perſon, and the determi- 
nation left to two, and one of them refuſes to deter- 
mine the matter, no aCtion lies on ſuch a wager till the 
adjudication, and the party may juſtiſy the detainer ; but 
it it happened that the wager became impoſſible to be de- 
termined, as if the judges died, or the time were paſt, 
then the wager diflolves, and each party ſhall have his 
money agai:z. 2 Bac. Abr. 620. , | 

And altho' gaming, in the manner as has been ſaid, 
may be lawful, yet it a perſon be guilty of cheating, as 
by playing with falſe cards, dice, &c. he may be indicted 
for it at Common law, and fined and impriſoned accor- 
ding to the circumſtances of the caſe and heinouſneſs of 
the offence. 2 Bac. Abr. 620. 


Alſo all common gaming-houſes are nufances in the 


eve of the law, not only t&ccauſe they are great tempta- 
tions to idleneſ(s, but alſo becauſe they are apt to draw 
together great numbers of ditorderly perſons, which can- 
not but be very inconvenicnt to the nei2hbourhood. 1 


Flawk. P. C. 198. 


Alſo from the deſtructive and pernicious conſequences 


which mult neceſlarily attend exceſſive gaming, both the 
courts of Jaw and equity have thewn their abhorrence of 
it. Hence in a caſe where A. came to the houſe of B. 
and won of him goo/. which he carried away, and af- 
terwards won 1500/. more, which he had in his poſ- 
ſeflion, which B. and his ſervant took from him by vi- 
olence, and A. having brought an action of treſpaſs, the 
court of Chancery granted an injunction. 1 Fern. 489. 
Sir Bazil Firebraſſe v. Bret. 2Wern. 71. S. C. where 
the cauſe came to a hearing, and the defendant finding, 
that the court inclined fo ſtrongly againſt him, ſubmitted 
to a propoſition made by the counſel, which was after- 
wards decreed as by conſent ; and on this occaſion the 
Lord Chancellor cited the caſe of S:r Cecil Biſhop, and 
Sir Thomas Staples, that came before the Lord Chief 
Juſtice Hale in the King's Bench, upon a wager won at 
a horſe-race, where Lord Hale declared, he would give 
the defendant leave to imparl from time to time. 

So where one apprentice loſt to another 100 /. at two 
ſittings at whiſt, 501. of which was paid in ready money ; 
and for the other 50 /, he gave his bond of 100/. penalty, 


and on a bill to be relieved againſt it, the court of 


Chancery decreed the bond to be delivered up and can- 
celled, although the defendant intifted by his anſwer, that 
he was unwilling, and declined playing for ſo much, 
and that he was prelled to it by the plaintiff, 2 Fern. 
291. | 


I. Statutes concerning gaming, and caſes determined upon 
them. | 


2. Attions and pleadings. 


1. Statutes concerning gaming, and caſes determined upon 
them. SE | | 
/ 

Stat. 33 Hen. 8. c. 9. ſe. 11. No perſon ſhall for 
his gain, lucre, or living, kecp any common houſe, alley, 
or place of bowling, coyting, cloyſh-cayls, half bowl, 
tennis, dicing-table or carding, or any unlawful game, 
on pain of forty ſhillings aday.—But it was reſolved upon 
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this clauſe, in the third year of Fac. 1. that if the otteſt; 
in an inn or tavern, call for a pair of Gice or ables, 
and for their recreation play with them, or if any nvj-h- 
bours play at bowls for their recreation, or the like, 
theſe are not within this ſtatute; for altho' the games be 
uſed in any inn, or tavern, cr other houſe, yet if the 
houſe be not kept for gamine, lucre or gain, but they 
play only for recreation, and fur no gain .v ihe owner of 
the houſe, this is not within the fiatute, nur is ſuch 
perſon that plays in ſuch houſe that is not kept for 
lucre or gain within the penalty of that Jaw. Dat, 
cap. 46. 

Set. 12. Every perſon ufing and haunting any the fai( 
houſes, and there playing, ſhall forfeit ſix thillings and 
eightpence. 

Sec?. 14. And all and every juſtice of the peace, mayor, 
ſheriffs, and other head officers, may enter all ſuch houſcy 
and places, where ſuch games ſhall be ſuſpected to be 
holden ; and as well the keepers of the faine, as alſo the 
perſons there reſorting and playing, may take, arreſt and 
imprifon, and keep in priſon, until the ſaid keepers have 
found ſureties to the King's uſe, to be bound by recogni- 
Zance or otherwiſe, no longer to uſe, keep or occupy 
any ſuch houſe, play, game, alley or place; and alſo 
that the perſons there 1o found, be in like cafe bound 
themſelves, or with ſureties, no more to play, haunt, 
or exerciſe from thenceforth, in, at or to any of the 
ſaid places, or at any of the ſaid games, 

Sea. 15. And the mayors, ſheriffs, bailiffs, conſtables, 
and other head officers, within every city, borough or | 
town, ſhall make due ſearch weekly, or at the furtheſt 
once a month, in all places where any ſuch houwes or 
places ſhall be ſuſpected to be kept; and if they ſhall nat 
make ſuch ſearch at the furtheſt once a month, if the 
caſe ſo require, every ſuch perſon offending ſhall forfeir 
forty ſhillings for each month. 

Se. 16. No manner of artificer, handicraftiman, 
huſbandman, apprentice, labourer, ſervant at huſbandry, 
journeyman or ſervant of artificer, mariners, fiſh-rmen, 
watermen, or any ſerving man, ſhall play at the tables, 
tennis, dice, cards, bowls, claſh-coyting, logatiiig, or 
any other unlawful game, out of Chr:i/?mas, on pain of 
twenty ſhillings; nk. in Chri//mas to play at the faid 
2ames only in their maſter's houſes, or in their maſter's 
preſence; and alſo no perſon ſhall at any time play at 
bowls in open places out of his garden or orchard, on 
pain of fix ſhillings and eightpence. 

Seft. 18. And where any the forfeitures above-men- 
tioned ſhall be found within the precincts of any leet, the 
lord ſhall have one half, and the other ſhall be to him 
that ſhall ſue in any of the King's courts, and e]tewhere 
they ſhall be half to the King, and half to him that ſhall 
ſue in like manner. 

Se. 22, But any maſter may licenſe his ſervant to 
play at cards, dice, or tables with himſelf, or with avy 
other gentleman openly in his houſe, or in his preſence. 

Stat. 31 Eliz. c. 5. feft. 7. All ſuits to be purſued 
upon any ſtatute [that is, any ſtatute then in force] tor 
uſing any unlawful game, ſhall be ſued and profecuted, 
or otherwiſe heard and determined, in the general quarter 
ſeſſions or aſſizes of the county where the offence ihall bc 
committed, or in the leet within which it ſhall happen, 
and not in any wiſe out of the county. 

By flat. 16 Car. 2. c. 7. ſed. 2. it is enatted, < That 
if any perſon or perſons of any degree or quality what- 
ſoever, at any time or times do or ſhall, by any frau, 
ſhift, coſenage, circumvention, deceit, or unlawful d2- 
vice, or ill praQiice whatſoever, in playing at or with 


cards, dice, tables, tennis, bowls, kittles, ſhovelboard, 


or in or by cock-fighting, horſe-races, dog-matches or 
foot-races, or other paſtimes, game or games whatſoever, 
or in or by bearing a ſhafe or part in the ſtakes, wager, 
adventures, or in or by betting on the ſides or hands of 
ſuch as do or ſhall play, a, ride, or run as aforeſaid, 
win, obtain or acquire to him or themſelves, or to any 
other or others, any ſum or ſums of money, or other 
valuable thing or things whatſoever; that then every per- 
ſon and perſons ſo offending as aforeſaid, ſhall if/o j#-76 
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forfeit and Joſe treble the ſum or value of money,” or 
other thing or things ſo won, gained, obtained or ac- 
quired z the one moiety thereof to our Sovereign Lord the 
King, his heirs and ſucceflors, and the other moiety 
thereof unto the perſon or perſons grieved, or who ſhall 
loſe the money or other thing or things ſo gained; ſo as 
every ſuch loſer and perſon grieved in that behalf do, or 
ſhall proſecute and fue for the ſame within fix calendar 
months next after ſuch play ; and in default of ſuch pro- 
{ccution, the ſame other moicty to ſuch perſon or perſons 
as ſhall or will proſecute or ſue for thz ſame, within one 
year next after the ſaid fix months expired; and that the 
{aid forfeitures ſhall and may be ſued for or recovered by 
action of debt, bill, plaint or information, in any of his 
Ma'elty's courts at J/-/{»ninfter, wherein no efloin, pro- 
tection or wager of law ſhall be allowed ; and thatall and 
every ſuch plaintiff or plaintiffs, informer or informers, 
ſhall, in every ſuch ſuit and proſecution, have and recover 
his and their treble coſts againſt the perſon offending and 


| forſeiting as aforeſaid. 


| And ſe. 3. it is further enaCted by the ſaid ſtatute, 
« Thar if any perſon or perſons ſhall at any time play 
at any of the ſaid games, or any other paſtime, game or 
games whatſoever, (ocher than with and for ready money, ) 
or ſhall bet on the ſides or hands of ſuch as do, or ſhall 
play thereat, and ſhall loſe wy ſum or ſums of money, 
or other thing or things ſo played for, exceeding the 
ſum of one hundred pounds, at any one time or mecting, 
upon ticket or credit, or otherways, and ſhall not pay 
down the ſame at the time when he or they ſhall fo loſe 
the ſanie; the party and partics who loſeth or ſhall loſe 
the ſaid monies, or other thing or things played, or to be 
played for, above the ſaid ſum of one hundred pounds, 
ſhall not in that caſe be bound or compelled, or compel- 
lable to pay or make good the ſame, but the contract or 
contracts for the ſame, and for every part thereof, and 


- all and ſingular judgments, ſtatutes, recognizances, mort- 


gages, conveyances, aflurances, bonds, bills, ſpecialties, 
promiſes, covenants, agreements, and other acts, deeds 
and ſecurities whatſoever, which ſhall be obtained, made, 
given, acknowledged, or entered into for ſecurity or ſati(- 
taction of or for the ſame, or any part thereof, ſhall be 
utterly void and of none effect; and that the perſon or 
perſons ſo winning the ſaid monies or other things, ſhall 
forfeit and loſe treble the value of all ſuch ſum and ſums 
of money, or other thing or things which he ſhall ſo win, 
gain, obtain or acquire above the ſaid ſum of one hun- 
dred pounds ; the one moicty thercof toour ſaid Sovereign 
Lotd the King, his heirs and ſucceſfors, and the other 
moiety thereof to ſuch perſon or perſons as ſhall proſecute 
or ſue for the ſame within one year next after the time of 
ſuch offence committed, and to be ſued for by action of 
debt, bill, plaint or information, in any of his Majeſty's 
courts of record at /YV:/tmin/ter, wherein no efloin, pro- 
t:Qtion, or wager of law ſhall be allowed ; and that every 
ſuch plaintiff or plaintiffs, informer or informers, ſhall 
in every ſuch ſuit or proſecution have and receive his tre- 

le coſts againſt the perſon or perſons offending and for- 
feiting as aforeſaid. ; 

In the conſtruction of this ſtatute the following opi- 
nions have been holden ; 

1. That if the loſer draws a bill for 120 guineas on 
his banker, who accepts the bill, to an a&ion brought 


_ againſt him by the winner, the drawer may well plead 


this ſtatute; altho' it was objected, that the nature of the 
duty was altered, and a new contract created. by the ac- 
ceptance, and that it would endanger the credit of ſuch 
bills if they could be avoided on this account ; but theſe 
reaſons did not prevail; for tho” it be in the. nature of a 
new contra, yet all is founded on the illegal and tor- 
tous winning, to which: the plaintiff is, privy. x Salk, 
344. Garth. 356. 5 Med. 175. 8. C, pe EE 
2. But it ſeems, that if the winner had affigned this 
bill or note bona fide, upon good conſideration, to a 
ranger, he had not been within the ſtatute, not being 
Privy tothe tort, but an honeſt creditor. 4 Salk. 345. 


3. Alſo it hath been adjudged, that if a man wins 
above the ſum mentioned in the ſtatute at play, and the 


 dingly does; in this caſe, if 
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winner owes Y. S. the like ſum, who demands his m6- 
ney, and thereupon the winner tells him, that ſuch art 
one, viz. the loſer, was indebted to him, and that he 
would give him his bond for the money, which he accor- 
7. $. is not privy to the 
money's being won at play, he is not within the ſtatute. 
2 Med. 279. 

4. It ſeems to be the better opinion, that a perſon's 
loſing 80/7. at one meeting, for which he gives ſecurity, 
and 70/1. more at another meeting, to the ſame perſon, is 
not within the ſtatute; but if theſe ſeveral meetings were 
appointed to evade the ſtatute, it might be otherwiſe. 
2 Med. 54. 

5. But it hath bcen adjudged, that if Z. and B. enter 
into articles to run a horſe-race ſuch a day for 1007. 
which is won by A. and further in the ſame articles, 
that on a ſubſequent day, A. ſhould, at B.'s requeſt, bring 
his horſe to run againſt him for 2007. more, which B. 
never requeſts, tho' only 1007. is won by A. which is 
not above the ſum mentioned in the ſtatute, yet the con- 
tract being for more than 100 /. makes the whole bargain 
void ab initio, and within'the ſtatute ; which being made 
to prevent the uſe of exceſſive gaming, ought to be con- 
ſtrued in the moſt extenſive manner that can be to 
anſwer that end. 2 Lev. 94. 1 Yent. 253. S. C. 

6. If A. wins a watch from B. of 10/7. value, which 
is preſently delivered, and alſo 100/. for which a bond 
is given; this is not within the ſtatute, which extends to 
thoſe caſes where credit is given for any ſum loſt at play 
above 100/. without any regard to what was loſt in 
ready money ; and here the watch is in the nature of 
ready money, and therefore not within the ſtatute. £ 
Lev. 244. 1 Sid. 394. S.C. 1 Salk. 345: 8. C, cited 
as law by Holt Ch. J. 6-4 E338 

7. It hath been adjudged, that if a perſon loſes 60. 
to one, and 60/. to another, at one fitting, or if he 
loſes to each of three or four people 50/7. or any other 
ſum not exceeding 1007. that this is not within .the 
ſtatute. | | | 

8. If two are at play at backgammon, and one of the 
players ſtirs a man, but does not move it from the point, 
upon which there enſues a wager of 100 guineas, viz. 
whether he who ſtirred the man was obliged to play it, 
and the determination left to the groom-porter, who de- 
termines that he was not; this is not within the ſtatute, 
for the money was not loſt on the chance of the play, but 
on the right of the play, which is a collateral matter. 1 
Salk. 344, 484, 487. 4 Med. 409. 5 Mid. 1. Comb. 
328. Shin. 572. 1 Lutw. 487. | 

Stat. 10 & 11 Jl. 3.c. 17. ſe. 1. All lotteries are 
declared to be public nuſances ; and all grants, patents, 
and licences for ſuch lotteries are againſt law. ; 

| $:. 2, No perſon ſhall expoſe to be played, drawn or 
thrown at,” or ſhall play, draw or throw at any lottery, 
either by dice, lots, cards, balls-or any other numbers or 
figures, or any other way whatſoever: And every per- 
ſon who ſhall expoſe to be played, drawn or thrown at, 
any ſuch lottery, play or device, ſhall forfeit five hun- 
dred pounds, one third to the King, one third to the. 
poor, and one third with double coſts to him that ſhall 
ſue in the courts at //:/tmin/ter ; and the offenders ſhall 
likewiſe be proſecuted as comman rogues, according te 
the ſtatutes in that caſe made and provided. 

S:f7. 3. And every perſon who ſhall play, throw or 
draw at any ſuch lottery, play or device, ſhall forfeit 
ewenty pounds in like manner, 


And by ftat. 9 Ann. cap. 6. ſef?. 56, All juſtices 


of the peace, mayors, conſtables and other civil officers, 


ſhall uſe their utmoſt endeavours to prevent the drawing 
of any ſuch unlawful lottery, by all lawful ways and 
means; and every perſon who ſhall ſet up, or by wri- 
ting or printing publiſh any ſuch unlawful lottery, with 
intent to have ſuch lottery drawn, ſhall forfeit 100 /. 
one third to the King, one third to the poor, and one. 
third with full coſis to him who ſhall ſue in the courts at 
WWeſtminſter. | Wy gt 

y the flat. 9g Ann. cap. 14. ſe. 1. it is enafted, 
«© That all notes, bills, bonds, judgments, mortgages 
or other ſecurities or conveyances whatſoever given, 

| granted, 
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granted, or entered into, or executed by any perſon or 
perſons whatſoever, where the whole or any part of the 

conſideration of ſuch conveyances or ſecurities ſhall be for 
any money or other valuable thing whatſoever won by 
gaming or playing at cards, dice, tables, tennis, bowls 

or ather game or gamesgxbatſoever, or by betting on the 
ſides or hands of ſuch aSdb game at any of the games 
aforeſaid, or for the re-imburſing or repaying any money | 
knowingly lent or advanced for ſuch gaming or betting, 
as aforcſaid, or lent or advanced at the time and place of 
ſuch play, to any perſon or perſons ſo gaming or betting, 
as aforeſaid, or that ſhall, during ſuch play, ſo play or 
bet, ſhall be utterly void, fruſtrate, and of none eftect, 
to all intents and purpoſes whatſoever; and. that where 
ſuch mortgages, ſecurities or other conveyances, ſhall be 
of lands, ten:ments or hereditaments, or ſhall be ſuch as 
incumber or affe&t the ſame, fuch mortgages, ſecurities 
or other conveyances, ſhall enure and be to and for the 
uſe and benefit of, and ſhall! devolve upon fuch perſon 
or perſons as ſhould or might have, or be intitled to 
ſuch lands, tenements or hereditaments, in caſe the ſaid 
grantor or grantors thereof, or the perſon or per- 
ſons, ſo incumbring the ſame, had been naturally dead, 
and as if ſuch mortgages, ſecurities or other conveyances 
had been made to ſuch perſon or perſons ſo incumbring 
the ſame; and that all grants or conveyances to be made 
for the preventing of ſuch lands, tenements or heredita- 
ments from coming to, or devolving upon ſuch perſon or 
perſons hereby intended to enjoy the ſame, 7s aforeſaid, 
ſhall be deemed fraudulent and void, and of none effec, 
£0 all intents and purpoſes whatſoever. | 


See. 2. And it is further enacted, "That any perſon 
who ſhall at one time or fitting, by playing at cards, dice, 
tables or other game or games whatſoever, or by betting 
on the ſide or hands of ſuch as do play, at any of the 
games aforeſaid, loſe to any one or more perſon or per- 
_ tons fo playing or betting, in the whole, the ſum or value 
of ten pounds, and ſhall pay or deliver the fame, or any 
part thereof, the perſon or perſons ſo loſing and paying, 
or delivering the ſame, ſhall be at liberty within three 
months then next to ſue for and recover the money or 
goods ſo loſt, and paid or delivered, or any part thereof, 
from the reſpective winner and winners thereof, with coſt 
of ſuit, by action of debt founded on this act, to be pro- 
' ſecuted in any of her Majeſty's courts of record, in 
which actions or ſuits, no cfloin, protection, wager of 
law, privilege of parliament, or more than one impar- 
lance ſhall be allowed; in which actions it ſhall be ſufi- 
cient for the plaintiff to allege, that the defendant or de- 
fendants are inC-bted to the plaintiff, or received to the 
plaintiff's uſe, the monies ſo luſt or paid, or converted 
the goods won of the plaintiff to the defendant's uſe, 
whereby the plaintift 's action accrued to him, according to 
the form of this ſtatute, without ſetting forth the ſpecial 
matter; and in caſe the perſon or perſons, who ſhall loſe 
ſuch money or other thing, as aforeſaid, ſhall not within 
the time aforeſaid, really and bona fide, and without covin 
and colluſion, ſue, and with eftect proſecute for the money 
or other thing, ſo by him or them loſt and paid or deliver- 
ed, as aforeſaid, it ſhall and may be Jawful to and for 
any perſon or perſons, by any ſuch aCtion or ſuit, as 
aforeſaid, to ſue for and recover the ſame, and treble the 
value thereof, with coſts of ſuit againſt ſuch winner or 
winners, as aforeſaid; the one moiety thereof to the uſe 
of the perſon or perſons that will ſue for the ſame, and 
the other moiety to the uſe of the poor of the pariſh 
where the offence ſhall be committed. 


Sef. 3. And for the better diſcovery of the monies, 
or other thing ſo won, and to be ſued for and recovered, 
as aforeſaid, it is further enacted, That all and every the 
perſon or perſons, who by virtue of this preſent act ſhall 
or may be liable to be ſued for the ſame, ſhall be obliged 
and compellable to anſwer upon oath ſuch bill or bills as 
ſhall be preferred againſt him or them, for diſcovering 
the ſum and ſums of money, or other thing ſo won at 
play, as aforeſaid. | 


824. 4. Provided, that upon the diſcovery and repay- 
ment of the money, or other thing ſo to be Ie: 


Cd 
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and repaid as aforeſaid, the perſon or perſons, who ſhal) 
ſo diſcover and repay the ſame as aforeſaid, ſhall be acs 
quitted, indemnifed and diſcharged from any further of 
other puniſhment, forfeiture or penalty, which he or they | 
might have incurred by the playing for, or winning ſuch 
_— or other thing ſo diſcovered and repaid as afore. 
aid, 

Set. 5. And it is further enaQted, that if. any perſop 
do or ſhall, by any fraud or ſhift, coſenage, circum. 
vention, deceit or unlawful device or ill praCtice what. 
ſoever, in playing at or with cards, dice or any the 
games aforeſaid, or in or by bearing a ſhare or part in 
the ſtakes, wagers or adventures, or in or by betting on 
the ſides or hands of ſuch as do or ſhall play as aforeſaid, 
win, obtain, or acquire to him or themſelves, or to any 
other or others, any ſum or ſums of money, or other ya. 
luable thing or things whatſoever, or_ſhall at any one 
time or fitting win of any one or more perfon or perſons 
whatſoever, above the ſum of ten pounds; that then eve 
perſon or perſons ſo winning by ſuch ill praQtice as afore. 
ſaid, or winning at any one time or fitting above the 
ſaid ſum or value of ten pounds, and being convicted of 
any of the ſaid offences, upon an indiament or infor- 
mation to be exhibited againſt him or them for that pur- 
poſe, ſhall forfeit five times the value of the ſum or ſums 
of money, or other thing ſo won as aforeſaid; and, in 
caſe of ſuch ill practice as aforeſaid, ſhall be deemed in- 
famous, and ſuffer ſuch corporal puniſhment as in caſe of 
wilful perjury, and ſuch penalty to be recovered by ſuch 
perſon or perſons as ſhall ſue for the ſame by ſuch action 
as aforeſaid, * 

Sed, 6. And whereas divers lewd and diffolute perſons 
live at great expences, having no viſible eſtate, profeflion 
or calling to maintain themſelves, but ſupport thoſe ex- 
pences by gaming only; it is further enacted, That it 
ſhall and may be lawful for any two of her Majeſty's 
juſtices of the peace in any county, city, or liberty what- 
ſoever, to cauſe to come or to be brought before them, 
every ſuch perſon or perſons -within their reſpeCtive li- 
mits, whom they ſhall have juſt cauſe to ſuſpe& to have 
no viſible eſtate, profeſſion or calling to maintain them- 
ſelves by, but do for the moſt part ſupport themſelves by 
gaming ; and if ſuch perſon or perſons ſhall not make it 
appear to ſuch juſtices, that the principal part of his or 
their expences is not maintained by gaming, that then 
ſuch juſtices ſhall require of him or them ſufficient ſure- 
ties for his or their good behaviour for the ſpace of was, 
months, and in default of his or their finding ſuch ſecu 
rities, to commit him or them to the common gaol, there 
to remain until he or they ſhall find ſuch ſureties. 

Sea. 7. And it is further enacted, that if ſuch perſon 
or perſons ſo finding ſureties ſhall, during the time for. 
which he or they ſhall be fo bound to the good behaviour, 
at any one time or ſitting, play or bet for any ſum or 
ſums of money, or other thing exceeding in the whole 
the ſum or value of twenty ſhillings, that then ſuch 
playing ſhall be deemed or taken to be a breach of his or 
their behaviour, and a forfeiture of the recognizance 
given for the ſame. | 

$28. 8. And for preventing of ſuch quarrels as ſhall 
or may happen on the account of gaming, it is further 
enacted, That in caſe any perſon or perſons whatſoever 
ſhall aſſault and beat, or ſhall challenge or provoke to 
fight, any other perſon or perſons whatſoever, upon ac- 
count of any money won by gaming, playing or betting 
at any of the games aforeſaid, ſuch perſon or perſons af» 
faulting and beating, or challenging or provoking to fight, 
| ſuch other perſon or perſons, upon the account aforeſaid, 
ſhall, being thereof convicted upon an indictment or infer- 
mation to be exhibited againſt him or them for that pur- 
poſe, forfeit to her Majeſty all his goods, chattels and 
perſonal eſtate whatſoever, and ſhall alſo ſuffer impri- 
ſonment without bail or mainprize in the common ga0 
of the county where ſuch conviRon ſhall be had, during 
the term of two years. | 
| $28. 9. Provided, that nothing in this a&t ſhall extend 
to prevent or hinder any perſon or perſons from gaming 
at any of the games aforeſaid, within any of her Majeſty 3 


palaces of St, James or IF hitchall, during ſuch ow = 


| 
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her Majeſty, her heirs or ſucceſſors, ſhall be aQually reſi- 


Jent at either the ſaid two palaces, or in any other royal 
lace, where her Majeſty, her heirs or ſucceſſors ſhall 
be actually reſident, during the time of ſuch reſidence ; fo 


as ſuch playing be not in any houſe, lodging or other 


part of any of the ſaid palaces, the freehold and inheritance 
whereof is or ſhall be out of the crown, or is or ſhall be 
in leaſe to any perſon or perſons, during ſuch time as ſuch 
freehold and inheritance ſhall be out of the crown, or 
ſach leaſe ſhall continue, and ſo as ſuch playing be for 
ready money only. _ : : 
Upon a caſe ſtated at nifj privs in an action by the 
aintiff as indorſee of ſeveral promiſſory notes, it ap- 
ared that the notes were given by the defendant to one 
bn Church, for money by him knowingly advanced to 
the defendant to game with at dice, and that Church in- 
dorſed them to the plaintiff for a full and valuable conhi- 
deration, and that the plaintiff was not privy to or had 
any notice, that any part of the money for which the 
notes were given had been lent for the purpoſe of gaming. 
Upon this a queſtion aroſe upon the ſtatute g An. c. 14. 
ſeft. 1. which ſays, © "That all notes, where the whole 
or any part of the conſideration is money knowingly lent 


for gaming, ſhall be void to all intents and purpoſes 


whatſoever,” whether the plaintiff could maintain this 
ation againſt the defendant. And after two arguments 


the court were of opinion he could not; for it is making 
it of ſome uſe to the lender, if he can pay his own debts 


with it; and it will be a means to evade the act, it being 
ſo very difficult to prove notice on an indorſee. And 
though it be ſome inconvenience to an innocent man, yet 
that will not be a ballance to thoſe on the other fide. 
And the plaintiff is not without remedy, for he may fue 
Church on his indorſement. And it is but the common 
hazard of taking notes of infants or feme coverts. As to 
what Holt faid in Huſſey v. Facob, it was not the point 
adjudged ; and the Chief Juſtice ſaid, he had ſeen a re- 
port wherein notice was taken, that all the learned part 
of the bar wondered at it. Stran. 1155. | 

An action was brought for 15/. won as a wager at a 
horſe-race. And upon a caſe made and argued, it was 
determined, that the action would not lic ; for 16 Car. 2. 
c. 7. has theſe words horſe-racing, and a gieat many 
other words, which are not particularly mentioned in 
9 Ann. c, 14. but are within the general words other 


game or games, And the court ſeemed to be of this opi- 


nion in Oates v. Collins, Trin. 6 Geo. 2. though it was 
never determined, See 1 Vent. 253. The defendant had 
judgment. Strar. 1159. 

The plaintiff and defendant gamed together at toffing 
up for five guineas a time. And the plaintiff having won 
all the defendant's ready money, lent him ten guineas at 
a time, and won it, till the defendant had borrowed 120 
guineas. In an aCtion for money lent, it was inſiſted for 
the defendant, that by the ſtatute 9g Ann. c. 16. the 
plaintiff could not maintain an action ; for by that a, 
* All notes, bills, bonds, judgments, mortgages, or other 
ſecurities or conveyances, given, granted, drawn, entred 
into or executed, for money knowingly lent and ad- 
vanced to game with, are made void ;”” and the borrowing 


_ on an agreement to pay, is a ſecurity. But the Chict 
Juſtice held this wzs not a caſe within the a&, for there 


is not the word contratted, as in the ſtatute of uſury : 
and the word ſecurities, as it ſtands in this at, muſt 
mean laſtinz liens upon the eſtate. The parliament might 
think-there would be no great harm in a parol contract, 
where the credit was not like to run very high ; and 
therefore confined the a&t to written ſecurities ; where- 
_— the plaintiff obtained a verdi for 12617. Stran,. 
49. | 
The plaintiff brought his action for 2007. as the loſer 
of ſo much by gaming. And the queſtion was, upon 
9 Amr. c. 14. which gives an action of debt at any time 
within three months againſt the winner, Whether the de- 
fendant could be held to pecial bail; the defendant's coun- 
comparing it to the caſe of ations upon penal ſtatutes, 
1 no bail is ever required. But the court held, 
there ought to be ſpecial bail in this caſe, which is at 


the ſvir ren party grieved, and wherein the fajd de- 
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fendant is a debtor to the plaintiff. And the dauſe is 
to be conſidered as remedial. And therefore upon 'con- 


fideration, and talking with the other Judges, ſpecial bail 


was ordered, "ao 1079. | 

8 Geo. 1. c. 2. ſeft. 36, 37. Every perfon who ſhall 
keep any office or place, under the denomination of ſales 
of houſes, lands, advowſons, preſentations to livings, 
plate, jewels, ſhips, goods, or other things, for the im- 
provement of ſmall ſums of money; or ſhall ſell or expoſe 
to ſale the ſame or any of them, by ny of lottery, or 
by lots, tickets, numbers or figures; or ſhall make, print, 
advertiſe or publiſh propoſals or ſchemes for advancing 
ſmall ſums of money by ſeveral perſons, amounting in 


the whole to large ſums, to be divided among them by 


the chances of the prizes in ſome public lottery ; or ſhall 


deliver out tickets to the perſons advancing ſuch ſums, to 


intitle them to a ſhare of the money ſo advanced, according 
to ſuch propoſals or ſchemes ; or ſhall make, print, or 
publiſh any propoſal or ſcheme of the like nature, under 
_ NS whatſoever, and ſhall be thereof con- 
victed, on oath of one witneſs, by two juſtices where the 
offence ſhall be committed, or the offender ſhall be found, 
he ſhall, over and above any penalties by any former aCt 
made againſt private lotteries, forfeit five hundred pounds ; 
one third to the King, one third to the informer, and one 
third to the poor ; to be levied by diſtreſs and ſale by war- 
rant of ſuch juſtices ; and ſhall alſo by ſuch juſtices be 
committed to the county gaol without bail for one whole 
year, and from thence till the ſaid ſum of five hundred 
pounds ſhall be paid : provided that perſons aggrieved may 
appeal to the next quarter-ſefſions. And every perſon 
who ſhall be adventurer in, or any way contribute on the 
account of any ſuch ſales, lotteries, propoſals or ſchemes, 
{hall forfeit double the ſum contributed, with coſts, half 


to the King, and half to him that ſhall ſue in the courts- 


at Weſtminſter. | 

Stat. 9 Geo. I. c. 19. ſet2. 4, 5. If any perſon ſhall, by 
colour of any grant from any foreign prince or ſtate, ſet 
up any lottery, or undertaking in the nature of a lotter 
under any denomination whatſoever ; or ſhall make, 
print, or publiſh any propoſals for any ſuch lottery or ur.- 
dertaking ; or ſhall ſell or diſpoſe of any ticket in any. 
foreign lottery, and ſhall be convicted thereof, on oath of 


one witneſs, before two juſtices where the offence ſhall be- 


committed, or the offender ſhall be found, he ſhall, over 
and above = penalties by former acts againſt unlawful 


lotteries, forfeit two hundred pounds ; one third to the' 
.King, one third to the informer, and one third to the 


poor ; to be levied by diſtrefs by warrant of ſuch juſtices ; 
and ſhall alſo by them be committed to the common gaol 


for one year, and from thence till the ſaid fum of two: 


hundred pounds be paid : Provided that perſons aggrieved 
may appeal to the next quarter-ſefſions. 

| ' 2 Geo. 2, c. 28. ſet. 9. Where it ſhall be proved 
on the oath of two witneſſes before any juſtice of the 
peace, as well as where he ſhall find upon his own view, 
that any perſon hath uſed any unlawful-game contrary to 
the itatute 33 Hen. 8. c. 9. the ſaid juſtice ſhall have 


power to commit him to priſon without bail, unleſs and 
until he ſhall enter into recognizance, with ſureties or 


without, at the diſcretion of the juſtice, that he ſhall not 
from thenceforth play at or uſe ſuch unlawful game. 


Stat, 6 Geo. 2. c. 35. ſed. 29, 30. If any perſon ſhall. 
ſell, -procure or deliver any ticket, receipt, chance or 


number, in any foreign or pretended foreign lottery, or 
in any claſs, part or diviſion thereof, or in any under- 
taking in the nature of a lottery ; or ſhall ſell, procure or 


deliver any ticket, receipt, chance or number in any du- 


plicate or pretended duplicate of any foreign or pretended 


foreign lottery ; or ſhall receive any money for any ſuch tic-. 
ket, receipt, chance or number, or in conſideration of any 


money to be repaid in caſe any ticket or number, in any 


foreign or pretended foreign lottery, or any claſs, part or 


diviſion thereof, ſhall prove fortunate ; and ſhall be con- 
victed thereof in the courts at Fe/tminfler, or on the oath 
of one witneſs before two juſtices where the offence ſhall 


be committed, or the offender ſhall be found, he ſhall 


forfeit two hundred pounds; one third to. the King, one 
third to the informer, and one third to the poor; the 
N n--: ſame 
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ſame (in cafe of convittion before the juſtices) to be le- 
vied by diſtreſs by warrant of ſuch juſtices; and ſhall alſo 
be committed to the common gaol for a year, and from 
| thence till the two hundred pounds be paid: Provided 
that perſons aggrieved may appeal to the next quarter- 
ſeſſions, 

Stat. 12 Geo. 2. c. 28. ſed. 1. If any perſon ſhall ere, 
ſet up, continue or keep any office or place, under the 
denomination of a ſale of houſes, lands, advowſons, pre- 
ſentations to livings, plate, jewels, ſhips, goods, or other 
things by way of lottery, or by lots, tickets, numbers or 
figures, cards or dice ; or ſhall make, print, advertiſe or 
publiſh propoſals or ſchemes for advancing ſmall ſums by 
ſeveral perſons, amounting in the whole to large ſums, 
to be divided among them by chance of the prizes in ſome 
publick lottery eſtabliſhed by act of parliament; or ſhall 
deliver out tickets to the perſons advancing ſuch ſums, to 
intitle them to a ſhare of the money ſo advanced, accor- 
ding to ſuch propoſals or ſchemes ; or ſhall expoſe to ſale 
any houſes, lands, advowſons, preſentations to livings, 
plate, jewels, ſhips or other goods, by any game, method 
or device whatſoever, depending upon, or to be deter- 
mined by uy lot or drawing, whether it be out of a 
box or wheel, or by cards or dice, og by any machine, 
engine, or device of chance of any kind whatſoever ; he 
ſhall on conviftion before any juſtice of the. peace, (or 
mayor) on the oath of one witneſs, or view of ſuch 
juſtice, or confeſſion, forfeit two hundred pounds, by di 
ſtreſs and ſale, by warrant of one juſtice of the county 
or town where the offence ſhall be committed ; which 
faid forfeiture (after deduCting reaſonable charges of the 
proſecution) ſhall go, one third to the informer, and 
two thirds to the poor of the pariſh, except in Bath, 
where the ſaid two thirds ſhall go to the poor of the hoſ- 
pital there. 

Se. 2. The games of ace of hearts, faro, baſlet 
and hazard, ſhall be deemed games or lotteries by cards 
or dice; and every perſon who ſhall ſet up or keep theſe 
games, ſhall be liable to all the above-mentioned penal- 
ties for ſetting up or keeping any the games or lotteries 
in this a&t mentioned. - | 

Se. 3. And every perſon who ſhall play, ſet at, 
fake, or punt at any of the ſaid games, ſhall forfeit fifty 
pounds in like manner. | 

Se. 4. Moreover, every ſuch ſale of houſes, lands, 
advowſons, preſentations, plate, jewels, ſhips, goods or 
.other things, .by any game, lottery, machine, gn or 
| Other device, depending upon any chance or lot, ſhall be 
void; and the ſame being expoſed to fale in manner 
aforeſaid, ſhall be forfeited to ſuch perſon as ſhall ſue for 
the ſame in any court of record or at the aflizes. 


Se. 5. But if any perſon think himſelf aggrieved 
| by the judgment of any juſtice or mayor, he may ap- 
peal to the next ſeſſions, giving reaſonable notice to the 
proſecutor, and entering into a recognizance before ſome 
juſtice of the peace, where the conviction was made, 
with two ſureties, on condition to try ſuch appeal at 
ſuch next ſeſſions; and if the conviction ſhall be afirm- 
ed, the party appealing ſhall pay to the proſecutor treble 
coſts. 


Se. 6. And no conviQtion ſhall be quaſhed by the 
ſeſſions for want of form; nor ſhall be removed by cer- 
ticrari, till after determination in the ſeſſions. | 


Se. 8. Andif the offender ſhall not have ſufficient 
goods whereon to levy the penalties, or ſhall not imme- 
diately pay or give ſecurity for the ſame; the juſtice be- 
fore whom he ſhall be convicted may commit him to the 
common gaol, not exceeding fix months. | 


Stat. 18 Gee. 2. c. 34. ſet. 1. No perſon ſhall keep 
any houſe, room or place for playing, or ſuffer any per- 
ſon within ſuch place to play at roly-poly, or any other 
game, With cards or dice, « Ha prohibited by the laws. 
of this realm; and if any perſon ſhall Keep ſuch houſe, 
or ſuffer any perſon to play at roly-poly, or other game 
with cards or dice, prohibited by law, he ſhall be liable 
to the penalties and proſecution as by the act of the 12 
G46 2 


Se. 2. And if any perſon fhall play at roly-poly, or 


any game with cards or dice, prohibited by law, he ſhall 
WS 
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be liable to the penalties and proſecution as by the (4jq 
act of the 12 G. 2. 7c 

Sed. 4. Andif any witneſs ſhall negle& or refuſe tg 
appear upon ſummons, or ſhall refuſe to give evidence 
or give falſe evidence, he ſhall forteit fifty pounds by dif 
treſs, by warrant of the perſon ifluing iuch ſummons: 
and if he have not ſufficient goods whereon to levy the 
fifty pounds, he ſhall be committed to the common 9201 
for {fix months. 7 

Sef?. 5. No perſon, other than the plaintiff and de. 
tendant, ſhall be incapacitated from being a witneſs, 
touching any offence againſt the laws for preventing ex- 
ceſive and deceitful gaming, by reaſon of having played, 
betted or ſtaked at any prohibited game. 

Sef?. 7. And no privilege of parliament ſhall be al- 
lowed to any perſon, againit whom a proſecution ſhall be 
commenced for the keeping any common gaming-houſe . 
or place for playing at any prohibited game, 

_ dtat. 25 Geo, 2. cap. 3b. ſeft. 2. Whereas the mu]- 
titude of places of entertainment for the lower ſort of 
people is a great cauſe of thefts and robberies, as they are 
thereby tempted to ſpend their ſmall ſubſtance in riotous 
pleaſures, and in conſequence are put on unlawful me- 
thods of ſupplying their wants and renewing their plea- 
ſures : In order therefore to prevent the ſaid temptation 
to thefts. and robberies, and to correct as far as may be 
the habit of idleneſs, which is become too general over 
the whole kingdom, and is productive of much miſchief 
and inconvenience : Be it enated, &c. that any houſe, 
room, garden or other place kept for publick dancing, 
muſick, or other publick entertainment of the like kind, 
in the cities of London and 1//?minfter, or within twenty 
miles thereof, without a-licence had for that purpoſe, 
from the laſt preceding M:chae/mas quarter-ſeflions of the 
peace, to be holden tor the county, city, riding, liberty 
or diviſion in which ſuch houſe, room, garden or other 
place is ſituate (who are hereby authorized and impower- 
ed to grant ſuch licences as they in their diſcretion ſhall 
think proper) ſignified under the hands and ſeals of tour or 
more of the juſtices there aſſembled, ſhall be deemed a 
diſorderly houſe or place ; and every ſuch licence ſhall be 
ſigned and ſealed by the faid juſtices in open court, and 
afterwards be publickly read by the clerk of the peace, 
together with the names of the juſtices ſubſcribing the 
ſame ; and no ſuch licence ſhall be granted at any adjour- 
ned ſeſſions; nor ſhall any fee or reward be taken for 
any ſuch licence : And it ſhall and may be lawful to and 
for any conſtable or other perſon, being thereunto au- 
thorized by warrant under the hand and ſeal of one or 
more of his Majeſty's juſtices of the peace of the county, 
City, riding, diviſion or liberty, where ſuch houſe or 
place ſhall be ſituate, to enter ſuch houſe or place, and to 
ſeize every perſon who ſhall be found therein, in order 
that they may be dealt with according to law: And 
every perſon keeping ſuch houſe, room, garden or other 
place, without ſuch licence as aforeſaid, ſhall forfeit the 
ſum of one hundred pounds to ſuch perſon as ſhall ſue 
for the ſame; and be otherwiſe puniſhable as the law di- 
res in caſes of diſorderly houſes. 

Seat. 3. Provided, "That in order to give notice what 
places are licenſed purſuant to this a, there ſhall be af- 
fixed and kept up in ſome notorious place over the door 
or entrance of every ſuch houſe, room, garden or other 
place, kept for any of the ſaid purpoſes, and fo licen/ed 
as aforeſaid, an inſcription in large capital letters, in the 
words following; videlicet, LICENSED PUR- 
SUANT TO ACT OF PARLIAMENT 
OF THE TWENTY-FIFTH OF KiNG 
GEORGE THE SECOND; and that no ſuch 
houſe, room, garden or other place, kept for any of the 
ſaid purpoſes, altho' licenſed as aforeſaid, ſhall be open 
for any of the ſaid purpoſes, before the hour of hve in the 
ornody and that the affixing and keeping up of ſuch 
inſcription as aforeſaid, and the ſaid limitation or refiric- 
tion in point of time, ſhall be inſerted in, and made con- 
ditions of every ſuch licence; and in caſe of any breach 
of either of the ſaid conditions, ſuch licence ſhall be for- 


 feited, and ſhall be revoked by the juſtices of the pe2Ce 


in their next general or quarter-ſeſſfions, and ſhall not be 


renewed ; nor ſhall any new licence be granted to the 
1ame 


2 

rſon or perſons, or any other perſon dn his of 
_—_ any of their behalf, or for their uſe or benefit, 
direaly or indiretly, for keeping any ſuch houſe, room, 

garden or other place, for any of the purpoſes aforeſaid. 
$28. 4. Provided, That nothing in this a@ ſhall ex- 
tend or be conſtrued to extend to the theatres royal in 
Drury-lane and Covent-garden, or the theatre commonly 
called the King's Theatre in the. Haymarket, or any of 
them ; nor to ſuch performances and publick entertain- 
ments as are or ſhall be lawfully exerciſed and carried on 
under or by virtue of letters patents, or licence of the 
crown, or the licence of the Lord Chamberlain of his 
Majefty's houſhold. COR I 
Se. 5. And in order to, encourage proſecutions 
againſt perſons keeping bawdy-houfes, gamin - houſes or 
other diſorderly houſes ; Be it enated, &c. Fhat if any 
two inhabitants of any pariſh or place, paying ſcot, and 
bearing lot therein, do give notice in writing to any con- 
ſtable (or other peace-officer of the like nature, where 
there is no conſtable of ſuch pariſh or place) of any per- 
fon keeping 'a bawdy-houſe, gaming- houſe or any other 
diſorderly houſe, in ſuch pariſh or place, the conſtable 
or ſuch officer as aforeſaid, ſo receiving ſuch notice, ſhall 
forthwith go with ſuch inhabitants to one of his Majeſty's 
juſtices of the peace of the county, city, riding, diviſion 
or liberty, in which ſuch pariſh or place does lie ; and 
ſhall, upon ſuch inhabitants making oath before ſuch juſ- 
tice, that they do believe the contents of ſuch notice to 
de true, and entring into a recognizance in the penal] ſum of 
twenty pounds each, to give or produce material evidence 
againſt ſuch perſon for ſuch offence, enter 'into a re- 
cognizance in the penal ſum of thirty pounds, to proſe- 
cute with effect ſuch perſon for ſuch offence, at the next 
general or quarter-ſefſion of the peace, or at the next aſ- 
f1zes to be holden for the county in which ſuch pariſh or 
place does lie, as to the ſaid juftice ſhall ſeem meet: 
And ſuch conftable or other officer ſhall be allowed all 
the reaſonable expences of ſuch proſecution, to be aſcer- 
tained by any two juſtices of the peace of the county, 
eity, riding, diviſion or liberty where the offence ſhall 
have been committed, and ' ſhall be paid the ſame by 
the overſeers of the' poor of ſuch pariſh or place ; and in 
caſe ſuch perfon ſhall be convicted of ſuch offence, the 
overſeers of the poor of ſuch pariſh or place ſhall 'forth- 
with pay the ſum of ten pounds to each of ſuch e's 
tafts; and in cafe ſuch overſeers ſhall negle& or refuſe 
_ to pay to ſuch conſtable or other officer ſuch expences of 
the proſecution as aforeſaid, or ſhall negle& or refuſe to 
pay upon demand, the ſaid ſums of ten pounds and ten 
pounds, ſuch overſeers, and each of them, ſhall. forfeit 
to the perſon intitled to the ſame,” double the ſum fo re- 

tuſed or neglected to be paid. _ POD TEL 17 
Se. 6b. Provided, That upon ſuch conſtable or other 
officer entering into ſuch recognizance to proſeciite as 
aforeſaid,” the ſaid juſtice of peace ſhall forthwith make 
out his warrant to bring the perſon ſo accuſed of keeping 
a bawdy-houfſe, gaming-houſe or other diſorderly houſe, 
before him, and ſhall bind him or her over to appear at 
| ſuch general or quarter-ſeflions or aflizes, there to anſwer 
to ſuch bill of fndi&ment as ſhall be found againſt him or 
| her for ſuch' offence. And ſuch juſtice ſhall 'and may, 
f in his diſcretion he thinks fit, likewife demand and 
take ſecurity for ſuch perſon's good behaviour in the mean 


time, and until the ſaid indidtment ſhall be found, heard | 


and determined, or be returned by the grand jury not to 
be a true hill, | SSR 


ſhall negle& or refuſe, upon ſuch notice, to \go before 
Wy juſtice of the peace, or to enter into ſuch recogni- 
zance, or ſhall be wilfully negligent in carrying on the 
aid proſecution, he ſhall for every ſuch oifents forfeit 
tr ſum of twenty pounds to each of ſuch inhabitants, 
9 EWING Notice as aforeſaid. £ | 

SeF, 8. * And whereas, by reaſon of the many ſubtle 
and crafty contrivances of perſons keeping bawdy-houſes, 
g2ming-houſes or other diſorderly houſes, it is difficult to 
Prove who is the real owner or keeper thereof, by which 
means many notorious offenders have eſcaped puniſh- 
ment; Re it enaGted, ©, That any perſon wha ſhall at 
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r- time hereafter appear, a& or behave kim or hers 
ſelf 


as maſter or miſtreſs, or as the perſon having the 


_ government or management of any bawdy-houſe, 


gaming-houſe or other diſorderly houſe, ſhall be deemed 


and taken to be the keeper thereof, and ſhall be liable 
to be proſecuted and puniſhed as ſuch, notwithſtanding 
he or ſhe ſhall not in fat be the real owner or keeper, 


thereof. 4h; | 
| $27. 9. Provided nevertheleſs, That upon any ſuch 
proſecution againſt any perſon for keeping a bawdy-houle, 
| gaming-houſe or other diſorderly houfe, any perſon may 
give evidence againſt the defendant, or on behalf of the 
defendant in ſuch proſecution, notwithſtanding his or her 
being an inhabitant or pariſhioner of the ſaid pariſh or 
% of having entered into ſuch recognizance as afore- 
aid, | 

Sef?. 10. And no inditment which ſhall be preferred 
againſt any perſon for Ren a bawdy-houſe, gaming- 
houſe or other diforderly houſe, ſhall be removed by any 
writ of certiorari into any other court; but ſuch indi- 
ment ſhall be heard, tried and _ determined at the 
ſame general or quarter-ſefſion or aſhzes, where ſuch in- 
ditment ſhall have been preferred (unleſs the court ſhall 
think proper, upon cauſe ſhewn, to adjourn the ſame) ; 
any, ſuch writ or allowance thereof notwithſtanding. 

Stat. 30 Geo. 2. cap. 24. ſef?. 14. If any perſon li- 
cenſed to fell any forts of liquors, or who ſhall ſell oc 
ſuffer the ſame to be ſold in his houſe, outhouſe, ground or 
apartment thereto belonging, ſhall knowingly ſuffer any 
gaming with cards, dice, draughts, ſhufMe-boards, miſſi- 


other implement of gaming, in his houſe, outhouſe, 
ground or apartment thereto belonging, by any journey- 
men, labourers, ſervants or apprentices; and ſhall 
convicted thereof on confeſfion, or oath of one witneſs 
before one juſtice, within ſix days after the offence com- 
mitted ; he ſhall forfeit for the firſt offence forty ſhillings, 
and for every other offence ten pounds, by diſtreſs b 
warrant of ſuch juſtice ; three fourths of which ſhall be 
to the churchwardens for the uſe of the poor, and one 
fourth to the informer. 

Se. 15. And if any journeyman, labourer, appren= 
tice or ſervant, ſhall game in any houſe, outhouſe, 
ground, or apartment thereto belonging, wherein any Ji- 
quors ſhall be fold ; and complaint thereof ſhall be made 
on oath before one juſtice where the offence ſhall be 
committed ; he ſhall iſſue his warrant to the conſtable or 
other peace-officer of the place wherein the offence is 
charged to have been committed, or where the offender 


ſome juſtice of the place where the offence ſhall be com- 


[neſs or confeſſion, he ſhall forfeit not exceeding twent 

ſhillings, nor leſs than five ſhillings, as the juſtice ſhall 
order, every time he ſhall ſo offend and be convicted as 
'aforeſaid'; one fourth to the informer, and three fourths 
to the overſeers for the uſe of the poor; and if he ſhall 


kept to hard labour for any time not exceeding one 
month, or until he ſhall pay the forfeiture. 

Seat. 16. And any juſtice, unto' whom complaint upon 
oath ſhall be made of any offence committed againſt this 


me other juſtice of ſuch place, the perſon charged with 
ſuch offence; and the juſtice before whom he brought 
ſhall hear and determine the matter, and proceed to judg- 
ment and conviction ; and if it ſhall appear upon oath to 
the ſatisfation of ſuch juſtice, that any perſon within 


the proſecutor or of the perſon accuſed, and who will not 
voluntarily appear, he ſhall ifſue his ſummons to convene 
him to give his evidence ; and if he ſhall negle& or refuſe 
to appear on ſuch ſummons, and no juſt excuſe ſhall be 
offered, then (on proof upon oath of the ſummons having 
been duly ſerved upon him) he ſhall iſſue his warrant to 


bring ſuch witneſs before him; and on his appearance, if 
he 


flipi or billiard tables, ſkittles, nine-pins, or with any 


ſhall refide, to apprehend and carry the offender before 


mitted, or where the offender ſhall refide; and if ſuch 
perſon ſhall be convicted thereof by the oath of one wit= 


:not 'forthwith' pay down the ſame, ſuch juſtice ſhall 
'commit him to the houſe of corre&ion or ſome other 
priſon of the place where he ſhall be apprehended, to be 
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| aR;, ſhall iſſue his warrant for bringing before him or. 
S'. 7. Provided alſo, That in caſe ſuch conſtable ſom 


his juriſdiction can give material evidence on behalf of 
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he ſhall refuſe to be examined on oath, without offeripg 
juſt cauſe for ſuch refuſal, the juſtice ſhall commit him 
to the publick priſon for any time not exceeding three 
months. | 

Seet. 17. And no perſons charged on oath with aw, 
guilty of any of the offences puniſhable by this a&t, an 
which ſhall require bail, ſhall be admitted to bail, before 
twenty-four hours notice, at leaſt, ſhall be proved by oath 
to have been given in writing to the proſeeutor, of the 
names and places of abode of the perſons propoſed to be 
bail for any ſuch offender or offenders, unleſs the bail 
offered ſhall be well known to the juſtice or juſtices, and 
he and they ſhall approve of them; and every ſuch of- 
fender and offenders, who ſhall be bound over to the ge- 
neral quarter-ſeffions of the peace, or gaol-deliyery of the 
county, city or town, wherein the offence charged on 
him ſhall have been committed, to anſwer any ſuch of- 
fences puniſhable by this a&t, ſhall be tried at ſuch general 
quarter-ſeffions of the peace, or ſeſſions of oyer and ter- 
miner and gaol-delivery, which ſhall be held next after 
his, her or their being apprehended, unleſs the court 
ſhall think fit to put off the trial on juſt cauſe made 
out to them. 

$-4. 18. And in all proceedings onthis at any perſon 
ſhall be admitted to be a witneſs, notwithſtanding his 
being an inhabitant of the place wherein the offence ſhall 
have been committed. | 

Se. 19. And the juſtice before whom any perſon 
ſhall be convicted upon: this a, ſhall cauſe the con- 
viction to be drawn up in the form or to the effect fol- 
lowing : | 


; E it remenivred, that on this =——— day 0 
Towit. 'B in the year of his Many, 
reign, A. B. tis convicted before me one of his Ma- 


Jeſty's juſtices of the peace for the ſaid county 0 


or for the ridin9s or diviſion of the ſaid county of 
— or for the city, liberty, or town of (as the 
caſe ſhall happen to be) and the ſaid 


or 
FA to pay and forfeit for the 
Given under —— the Fl and 


m=—— do adjudge him, Or 


ſame, the tin of — « 


year aforeſaid. 


The ſame to be written upcn parchment, and tranſ- 
mitted to the next ſeſſions, to be filed amongſt the re- 
cords; and if any perſon ſhall appeal to the ſaid ſeffions, 
the juſtices there ſhall, upon receiving the ſaid convic- 
tion, proceed to hear and determine the matter. 

Set. 20. And no certiorari ſhall be granted, to remove 
any proceedings on this act. 

Se&. 21. And if any perſon convicted of any offence 
puniſhable by this a, ſhall think himſelf aggrieved by 
the judgment of the juſtice before whom he ſhall have 
been convicted, he may appeal to the next ſeſſions, and 
the execution of the judgment ſhall in ſuch caſe be ſuſ- 
pended ; the perſon convicted entering into recognizance 
at the time of the conviction, with two ſureties in double 
the ſum he ſhall have been adjudged to pay, upon con- 
dition to proſecute ſuch, appeal with effet, and to be 
forthcoming to abide the judgment and determination of 
the ſaid. ſeſhons ; and the ſeſſions ſhall award ſuch coſts 
as ſhall appear juſt and reaſonable to be paid by either 
party ; and if the judgment ſhall be affirmed, the appel- 
lant ſhall immediately pay the ſum adjudged to be for- 
feited, together with ſuch coſts as the court ſhall award, 
or in default thereof ſhall ſuffer the pains and penalties 
by this a& inflicted upon perſons reſpectively who ſhall 
ge to pay or ſhall not pay the forfeitures by this act 
to be paid. [ 

Set. 22, And no perſon puniſhed by this at, ſhall be 


puniſhed by any other law. 


2. Atons and pleadings. 


In debt A. won 8:7. at one meeting of B. and for 
which B. gave ſecurity, and then they appointed another 
meeting, and A. won 701. more of B. the queſtion was, 
whether this was within the ſtatute, The court was di- 
vided, which the plaintiff perceiving, diſcontinued ) 
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ation z but- the better opinion was, that it- was n 
within the ſtatute ; tho” if it had been pleaded, that the 
ſeveral meetings were, poſitively appointed to elude the 
ſtatute, it might be otherwiſe, 2 Jed. 54. Hill, 27 
Car. 2, C. B, Hill v. Pheaſant. | 

A. wins 1001, of B. at play, and 4. owing C. 1001, 
brings C. to B. who own'd the debt, and B. gave C. a 
bond for the 100/, C. not being privy to the matter, 
accepted the bond, and afterwards put jt in ſuit. The 
obligor pleaded the ſtatute, but the plaintiff diſcloſing the 
whole matter, the court were of opinion upon demurrer, 
that it was not a caſe within the ſtatute z and gave judg. 
ment for the plaintiff, 2 Med. 278. Mich. 29 Car, 2, 
C. B. Anon. | 

In debt upon articles for 1001. won at a horſe-race 
defendant pleaded the covenants, by which it was farther 
agreed, that the plaintiff, at the requeſt of the defen. 
dant, would run his -horſe again, at, another day and 
| place, for 2007. more, and then pleads the ftatute ; the 
plaintiff replied, that the defendant did not make ſuch 
requeſt, But upon demurrer the defendant had judg- 
ment, For though the ftatute allows the loſing of a 
100,/. yet in this caſe the 100 /. was not loſt [before] a 
ſecurity given to run for more. And though there was 
but 100/. actually loſt, yet the contract being ſ[origi- 
| nally] made for more, it was void for the whole ab ini- 
to, and can't be made good by the ſubſequent event. 2 
Lev. 94. Mich. 25 Car. 2. B.. R. Edgebury v. Rofin- 
dale. Vent. 2.53. S. C. by name of Hedgeborrow v. Roſ- 
ſenden. Where the contraQt is intire, tho? the wagers 
are diſtin, yet no part of the money is recoverable. 
Salk. 175. cites Ro/tington's caſe, The caſe of Edgebury 
Y. Rofmaale, cited 5 The. 352. in the caſe of Stanhope 
v. Smith, is ſtated to have been upon articles of agree= 
ment concerning a horſe-match, wherein the defendant 
agreed to run four heats, at ſeveral days, for 40/. each 
heat; and this was held by my Lord Hale to be but one 
agreement, though tq.be run at ſeveral times, and the 
defendant in that caſe had judgment. 

Indeh. aff. lies not for money won. at Play but there 
| ought to be a ſpecial declaration ; *twas ſaid by two of 
the judges, that peradventure, by ſpecial pleading, a good 
| replication may be made. Lutw. 189. Whitgrave v. 
Chancy, $. P. becauſe it wanted conſideration ; it bein 
but executory. Per Holt Ch. J. $s Med. 14. in cals 
of Walker v. Walker. 1 Salk. 23. Hard's caſe. S. P. 
6 Med. 129. Paſch. 3 Anne, B. R. Smith v. Aiery, not- 
withſtanding the 4 of Eccleſton v. Lewin; for per Holt 
Ch. J. there is no way in the world to recover money 
won at play, but by ſpecial aſſump/it. And the ation 
ſhould be brought upon the agreement of the parties. 
'Tis true, when two agree to play for ſo much money, 
[that is an aftual promiſe ; but if either wing there is no 
debt ariſes ; for nothing but a. meritorious valuable con- 
fideration can raiſe a debt. bid. 129. 12 Mod. 81. 
$S, P. But for money ſtaked on a wager, it lies; being, 
in a third perſon's hands, the winning the wager deter- 
'mines the property. 2 Show. 82. contra. Ve 
Sterne, 3 Lev. 118. contra. Eggleton v. Lewin, 2 Vent. 
'157. contra. Sherborn v. Colebatch. A general indebita- 
tus will not lie on a wager, or money won at play : But 
it muſt be laid by way of mutual promiſes ſpecially, and 
ſo judgment was reverſed. But the chief reaſon was, 
becauſe the court would not countenance gaming, by gi- 
ving ſo eaſy a remedy: And though the precedent of 
| Eggleton v. Lewin was bag in which judgment was af- 
firmed in cam. ſcacc. yet it would not prevail. Carth. 
338. Fackſen. v. Colegrave. An expreſs promiſe will 


— 


{ſupport an ation. Per Parker Ch. J. 1o Adod. 312- 


' Paſch. 1 Geo. B. R. | 
| In an aQtion upon a note for money won at play, de- 
fendant pleaded the ſtatute, and ſet forth, that at one 


| fitting he loſt 85 /. to the plaintiff, and 401. more to WF. 


But-ypon demurrer, judgment was given for the plaintiff; 
'for the Ratute intends a remedy, where more than 1004. 
is loſt to one perſon, and at one fitting; but if it be 
loſt to ſeveral it is not within the at. 5 Add. 351: 
Trin., 8 W. 3. B. R. Stanhope v. Smnuth. _ 
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As if A. loſes 951. to B. and B. refuſing to play any 
longer with him, 4. loſes 107. to C. at the ſame ſitting, 
«t this ſhall not defeat B. of the money which he law- 
fully won. 5 Med. 352. in the caſe of Stanhope v. Smith, 
This ſecond loſing being done on purpoſe to avoid the 
krſt debt of the 95 /, B. may ſet out the fraud ſpecially, 
and ſo avoid it, 12 Mod. 258. in the caſe of JPalker v. 
Walker. But Trin. 28 Car. 2. B. R. where A. had loſt 
to B. at one ſort of game go/. and to C, at another ſort 
of game 3ol. and to D. at another fort of game 60 /. 
and in an ation of debt on bond brought [for one of 


the ſums,] defendant pleaded the ſtatute, and that he lolt 


the ſeveral ſums as above, at the ſame time ; it was de- 
murred to, becauſe it did not appear, that the ſeveral 
winners were parties together, or in truſt for one another, 
and that the ſtatute only voids debts won, where oo are 
parties Or truſted for each other, and not to different 
gameſters. But it was adjudged for the defendant, the 
| ſtatute —_—y be extended againſt play. 3 Keb. 671. 
Hudſon v. Malin. 

In an aQtion for money won at play, the firſt count 
was laid properly upon mutual promiſes, and the ſecond 
count was cumgue etiam ad ludum prediftum lucrifecat, 
&c. without a conſideration ; after verdict for the plain- 
tif, judgment was ſtaid. Lord Raym. 1034. 

In an aQtion brought for 801. the defendant pleaded 
that he loſt it to the plaintiff at play; and that at the 
fame time he loſt 407. to F. S. at play ; and then pleaded 
the ſtatute of gaming, &c. the plaintiff demurred ; and 
adjudged a good plea, fince both the ſums amounted to 
more than 1007. and were loſt at one ſitting ; contra, if 
the 40 /. had been loſt by covin, to avoid the payment of 
the 80. adjudged in C. B, Lord Raym. 3.52. 

The tat. of gaming may be pleaded by the acceptor of 
a bill of exchange payable to the plaintiff who was the 
winner, £d. Raym. 87. 

The defendant was convicted on an information upon 
the gaming-at, which ſays that he ſhall forfeit five 
times the value, to be recovered by a common informer, 
upon conviction. And it was moved, that a fine ſhould 


be ſet upon the defendant, if he refuſed to ſpeak with the 


informer, Sed per curiam; All the judgment we can 
give is, gued convictus eff; and a new ation mult be 
rought upon that judgment for the forfeiture, which 
was thought ſufficient to deter the offenders. 
of recuſancy there is no other judgment. LZutw. 159, 
162. 5s Med. 431. Cro. Car. 504. Co. Ent. 362. 
The defendant was diſcharged without any fine or coſts, 
Stran. 1048. 
Por more learning on this ſubjeft, ſee 14. Vin. Abr. th 
Gaming. See Lottery, Plays and Games. 
Gang-days, (Dies lyftrationis,) and gang-weeks, are 
mentioned in the laws of King Athel/fan. See IR0ga: 
tion-week, 
_ Gaol, (Gaola, Fr. geole, i. e. caveola, a cage for birds) 
Is uſed metaphorically for a priſon. Cowell. 


In the caſe 


L. By what authority gaols are erefted; to whom they 
belong, and who are to be at the charge of repairing them. 


2. To what place offenders are to be committed, 


3- At whoſe charge priſoners are to be carried to gal ; 


ow they are to be ſet on work, and how maintained 
therein, 


4. Of the offence of breaking gal. 


I. By what authority gaols are erefled ; to whom they 
belong, and who are to be at the charge of repairing them. 


Gaols are of ſuch univerſal concern to the publick, 
that none can be ereed by any leſs authority than an 
aCt of parliament. ' 2 In/t. 705. Hence the coroner is 
tO 1nquire of the death of all perſons whatſoever who die 
in priſon, to the end that the publick may be ſatisfied, 
whether ſuch perſons come to their end by the common 
courſe of nature, or by ſome unlawful violence, or un- 
reaſonable hardſhips, put on them by thoſe under whoſe 


da ran confined, 3 Inſt, $52, 9T. 
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Alſo all priſons and gaots belong to the King, altho” 
a ſubject may have the cuſtody or keeping of them. 
2 In/t. 100. 

And to this purpoſe, by the 5 H. 4. cap. 10. reciting, 
© "That divers conſtables of caſtles within the realm, 
being aſſigned juſtices of the peace by the King's com-_ 
miſhon, had by colour of ſuch commiſſion uſed to take 
people, to whom they bore evil will, and impriſoned 
them within the ſaid caſtles till they have made fine and 
ranſom with the ſaid conſtables for their deliverance ; 
and thereupon it is enacted, that none be impriſoned by . 
any juſtice of the peace but only in the common gaol, 
ſaving to lords and others, which have gaols, their fran- 
chiſe in this caſe. 

And it hath been holden, that the King's grant, fince 
this ſtatute, to private perſons to have the cuſtody of 
priſoners committed by juſtices of peace, is void ; and 
that the ſheriff ſhall have the cuſtody of all perſons taken 
by virtue of any precept or authority to him direfted, not- 
withſtanding any grant by the King of the cuſtody of 
priſoners to another perſon. 1 And. 345, 4 Co. 34. a. 
9 Co. 119. Cre. Eliz. 829, 830. 

Alſo it is ſaid, that none can claim-a priſon as a fran- 
chiſe, unleſs they have alſo a gaol-delivery; and that 
therefore the dean and chapter of W:/tmin/ter, tho' they 
have the cuſtody of the Gatehouſe priſon, yet as they 
have no gaol-delivery, they muſt ſend a kalendar of the 
ge to Newgate. 1 Salk. 343. Fareſl. 81. per Holt 

h. ). 

By the 14 E4. 3. cap. 10. it is enafted, © In the 
right of the gaols, which were wont to be in ward of 
the ſheriffs, and annexed to their bailiwicks, it is aſſerted 
and accorded that they ſhall be rejoined to the fſheriffs ; 
and the ſheriffs ſhall have the cuſtody of the ſame gaols as 
before this time they were wont to have, ard they ſhall 
put in ſuch under-keepers for whom they will anſwer. 
This ſtatute is confirmed by 19 Hen. 7. cap. 10. 

By the 3 Geo. 1. cap. 15. ** None ſhall purchaſe the 
office of gaoler, or any other office pertaining to the 
high ſheriff under pain of 500 /. | 

And a gaoler in fat, is as much puniſhable for a miſ- 
demeanor in his office, as if he were a rightful gaoler. 
2 Hawk. 134. 

Altho' divers lords of liberties have the cuſtody of pri- 
ſons, and ſome in fee, yet the priſon itſelf is the King's 
pro bono publico, and therefore it is to be repaired at the 
common charge. 2 /nfl. 589. 

But the matter is now regulated by the ſtat. 11 & 12 
W. 3. cap. 19. by which it is enacted, ** Thar it ſhall 
and may be lawful for the juſtices of the peace, or the 
greater number of them, within the limits of their com- 
miſſions, upon preſentment of the grand jury or grand 
juries, at the afliſe, great ſeſſions, and general gaol-deli- 
very held for the ſaid county, of the inſufficiency or in- 
conveniency of their gaol or priſon, to conclude and agree 
upon ſuch ſum or ſums of money, as upon examination 
of able and ſufficient workmen ſhall be thought neceſſary 
for the building, finiſhing or repairing a publick gaol or 
gaols, belonging to the ſhire or county whereof they are 
juſtices of the peace ; and by warrant under their hands 


| and ſeals, or under the hands and ſeals of the greater 


number of them, by equal proportion to diſtribute and - 
charge the ſum to be levied for the uſes aforeſaid, upon 
the ſeveral hundreds, laths, wapentakes, rape, ward, or 
other diviſions of the ſaid county ; and the juſtices of 
peace are hereby authoriſed and impowered at the general 
quarter-ſefſions, held for the reſpective diviſions of the ſaid 
county, to direct their warrants or precepts to high con- 
ſtables, petty conſtables, bailiffs, or other officer or ofi- 
cers, as they in their diſcretion ſhall think moſt conve- 
venient, for levying and colleCting the ſame. Revived and 
continued for ſeven years by the 10 Ann. cap. $4. and 
made perpetual. | 

And it is further enacted by the ſaid ſtatute, e. 2. 
* That if any perſon ſhall refuſe or neglect to pay his or 
their aſſeſſment, by the ſpace of four days after demand 
thereof by the proper officer appointed to colle the ſame, 
or ſhall convey away his or their goods or eſtate, where- 


o by 
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by the ſum or ſums of money ſo aſſeſſed can't be levied ; 
then it ſhall and may be lawful to and for the ſaid col- 
lectors, by warrant from any one of the juſtices of the 
peace preſent at the ſaid general quarter-ſeſlions as afore- 
ſaid, to levy the ſum ſo aſſeſſed by diſtreſs and ſale of 
the goods and chattels of ſuch perſon fo refuſing or neg- 
leQing to pay ; and the goods and chattels then and there 
found, the diſtreſs ſo taken, to keep by the ſpace of 
four days at the coſts and charges of the owner 
thereof; and if the ſaid owner do not pay the ſum or 
ſums of money ſo rated or aſleſled within the ſpace of 
the ſaid four days, then the ſaid diſtreſs to be appraiſed 
by two or more of the inhabitants where the ſame ſhall 
be taken, or other ſufficient perſons, to be fold by the 
colletor for payment of the ſaid money, and the over- 


plus of ſuch ſale, (if any be) over and above the ſum 


ſo aſleſled, and charges of taking and keeping of the diſ- 
treſs, to be immediately returned to the owner thereof ; 
and the ſaid juſtices of the peace are hereby authorized 
and impowered under their hands and ſeals, or under the 
hands and ſeals of the greater number of them, to con- 
ftitute and appoint one or more ſufficient perſon or per- 
ſons to be receiver of the money (o aſlefled ; the ſaid re- 
ceiver firſt giving ſecurity to be accountable, when 
thereunto required, for all ſums of ,money received or 
diſburſed by him, in purſuance of ſuch order as he ſhall 
have received under the hands and ſeals of the juſtices 
of the peace, or the greater number of them ; and if the 
ſaid receiver or receivers, high conſtable, petty conſtable 


' or other officers, ſhall by the ſpace of four days after de- 


mand refuſe to account for all ſums of money received 
by them in purſuance of this a& ; then it- ſhall and may, 
be lawful for the juſtices of the peace, or the greater 
number of them, to commit him or them to priſon, 
there to remain without bail or mainprize, until he or 
they ſhall have made a true account, ſatisfied or paid 
ſuch ſum or, ſums of money as ſhall appear to remain in 
his or their hands; and the receipt of ſuch receiver ſhall 
be a ſufficient dilcharge to al} high canſtables, petty con- 
ſtables or other officer or officers, paying their propor- 
tion of ſuch aſſeſſments, and the diſcharge under the 
| hands and ſeals of the juſtices of the peace, or the greater 
number of them, at the aſliſe, great ſeſſions and general 
gaol-delivery, to ſuch their receivers, ſhall be deemed and 
allowed as a good and ſufficient releaſe, acquittance or 
diſcharge in any court of law or equity, to all intents 
and purpoſes whatſoever; and the ſaid juſtices of the 
peace are hereby authorized and impowered to covenant, 
contract and agree with any perſon or perſons for the 
well and ſufficient building, finiſhing and repairing of the 
ſaid gaol or gaols. See flat. 12 Geo. 2. c. 29. under 
zitle County rate. | 

Se. 4. Provided, That this at be not any wiſe 
hurtful or prejudicial to any perſon or perſons having any 
common gaol by inheritance, for term of life or for 
years; but that they ſhall have and enjoy the ſaid gaols, 


and the profits, fees and commodities of the ſame, as they | 


had or might lawfully have had before the making of this 
act, and as if this a& never had been made. 
$24, 5. Provided alfo, "That this aCt ſhall not extend 
to charge any perſon inhabiting in any liberty, city, 
town or borough corporate, which have common gaols 
for felons taken in the ſame, and commiſhons of afliſe 
or gaol-delivery of ſuch felons, for any aſſeſſment to the 
making the common gaol or gaols of the reſpective ſhire 
or county. 

And it is further enacted by the ſaid ſtatute, ſe. 6, 
« That where any priſons or gaols (belonging to any 
county of this realm, or the dominions of J/ales) are 
ſituate upon any lands or hereditamen:s of or belonging to 
the King's Majeſty, in right of the crown, that the 
ſaid lands and hereditaments, with their and every of 


their appurtenances, ſhall not at any time be alienated 


from the crown, but remain and be for the publick ſer- 
vice and benefit of the county, | 


- 
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2. To what place offenders are to be committed. 


By the 5 HH. 4. cap. 10. it is enafted, © That 
ſhall be $1 gan by any juſtice of the peace, but pry 
in the common gao), ſaving to Lords and others, wha 
have gaols, their franchiſe in this caſe. — This {tat, is 
my declaratory of the Common law. 2 Ine. 43. 

ut the court of King's Bench may commit to an 
pricon in the kingdom which they ſhall think molt pro. 
per, and the offender ſo committed or condemned to im. 
prifonment can't be removed or bailed by any other 
court. Afoor 666. pl. 913. 1 Sid. 145. | 

But by the 31 Car. 2. cap. 2. ſe. 12. it is enaQed 
© That no ſubje& of this realm; being an inhabitant o, 
reſiant of this kingdom of England, dominion of /Y ale; 
or town of Berwick upon Tweed, ſhall or may be ſent 
priſoner into Scotland, Ireland, Ferſey, Guernſey, Tangier 
or into any parts, garriſons, iſlands or places beyond the 
ſeas, which then were, or at any time hereafter ſhould 
be within or without the dominions of his Majeſty, his 
heirs or ſucceſſors, and that every ſuch impriſonment is 
by the ſaid ſtatute enaCted and adjudged to be illegal; 
and that every ſubje ſo impriſoned ſhall have an action 
of falſe impriſonment, &c. and recover treble coſts, and 
no leſs damages than five hundred pounds againſt the 
perſons making ſuch warrant, who ſhall incur a premu- 
nire, 

And as priſoners ought to be committed at firſt to the 
proper priſon, ſo ought they not to be removed from 
thence, except in ſome ſpecial caſes, 

To which purpoſe, by the ſaid ſtat. 31 Car. 2. c 27 — 
ſer. 9. it is enacted, « That if any ſubject of thi 
realm ſhall be committed to any priton, or in cuſtody of\ 
any officer or officers whatſoever, for any criminal or | 
ſuppoſed criminal matter, that the ſaid perſon ſhall not// 
be removed from the ſaid priſon and cuſtody into the cuſ-\. 
tody of any other officer or officers, unleſs it be ty a 
habeas corpus, or ſome other legal writ; or where the 
priſoner is delivered to the conſtable, or other inferior 
officer, to carry ſuch priſoner to ſome common gaol ; or 
where any perſon is ſent by order of any judge of afliſe 
or juſtice of the peace to any common work-houſe or 
houſe of correction; or where the priſoner is removed 
from one priſon to another within the ſame county, in 
order to a trial or diſcharge by due courſe of law; or in 
caſe of ſudden fire or infeCtion, or other neceflity ; upon 
pain that he who makes out, ſigns or counterſiyns, or 
obeys or executes ſuch warrant, ſhall forfeit to the party 
grieved one hundred pounds for the firſt offence, two 
hundred pounds for the ſecond, &c. See 19 Car. 2, 
cap. 4. for impowering juſtices of the peace to remove 
priſoners in caſe of infection, _ | 

By fat. 11 & 12 Jill. 3. c. 10. All murderers and 
felons ſhall be impriſoned in the common gaol, and the 
ſheriffs ſhall have the keeping of the ſaid gaol. 


— 


3 At whoſe charge priſoners are to be carried to gal; 


| Pow they are to be ſet on work, and how mantained therein. 


By the tat. 3 Fac. 1. cap. 10. fe. 1. it is enacted, 
« That every perſon or perſons that ſhall be committed 
to the common or uſual gaol, within any county or li- 
berty within this realm, by any juſtice or juſtices of the 
peace for any offence or miſdemeanor, having means or 
ability thereunto, ſhall bear their own reaſonab'e charges 
for ſo conveying or ſending them to the ſaid gaol, and 
the charges alſo of ſuch as ſhall be appointed to guard 
them to ſuch gaol, and ſhall fo guard them thither; 
and if any ſuch perſon or perſons, ſo to be committed, 
ſhall refuſe at the time of their commitment, and ſen- 
ding to the ſaid gaol, to defray the foid charges, or ſhall 
not then pay or bear the ſame, that then ſuch juſtice or 
juſtices.of the peace ſhall and may, by writing under his 
or their hand and ſeal, or hands and ſeals, give warrant 
to the conſtable or conſtables of the hundred, or conſtable 
or tithing-man of the tithing or townſhip where ſuch 
perſon or perſons ſhall be dwelling and inhabit, or from 
whence he or they ſha]l be committed, or where ye £ 
) I Cc 
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f1.411 have any goods within the county or liberty, 


tel ſuch and fo much of the goods and chatteis of the 


: as, by the diſcretion of the ſaid juſtice or 
rayon hes th ſhall ſatisfy and pay the charges of 
l h his coming or ſending to the faid gaol ; the appraiſe- 
= t to be made by four of the honeſt inhabitants of 
xD ariſh or tithing, where ſuch goods or chattels ſhall 
how and be, and the overplus of the money which 
ſhall be made thereof to be delivered to the party to 
whom the ſaid goods ſhall belong, : 

And it is further enaRted, /edt. 2. That if the ſaid 

rſons ſhall not have any goods or chattels, which may 
be ſold for the purpoſes aforeſaid, within the county or 
liberty, an indifferent aſleſiment ſhall be made by the 
conſtables and churchwardens, and two or three other 
the honeſt inhabitants of the pariſh or tithing where ſuch 
offenders ſhall be taken or apprehenced, the ſaid taxation 
being allowed under the hand of one or more juſtice or 
« ſtices of the peace, if there be ſuch conſtables or 
% rchwardens there inhabiting, and in default of them, 
by four of the principal inhabitants of the ſaid pariſh, 
townſhip or tithing, where ſuch oftenders ſhall be taken or 
apprehended ; and if any fo aſſeſſed ſhall refuſe to pay 
their ſaid taxation, then the juſlice or juſtices of the 
peace by whom the ſaid offenders ſhall be committed to 
priſon, or any juſtice of peace near adjoining, ſhall and 
may give warrant as aforeſaid, to the conſtable, tithing- 


man or other officer, there to diſtrain the goods of any_ 


ſo aſſeſſed which ſhall refuſe to pay the ſame, and to 
ſell the ſame, and that ſuch perſon. or perſons fo autho- 
rized ſhall have full power to diſtlrain, and by appraiſe- 
ment of four ſubſtantial inhabitants of the ſaid place, to 
ſell a ſufficient quantity of the goods and chattels of the 
ſaid perſon ſo refuſing, for the levying of the ſaid taxa- 
tion; and if any overplus of the money come by the 
fale thereof, the ſame to be delivered to the owner. ; 
By ſtat. 27 Geo. 2. c. 3. the expence of conveying 
poor offenders to gaol or the houſe of correction, ſhall be 
paid by the treaſuier of the county, except in A{:ddle- 


ſex. | ] 

3y ſpme opinions, a gaoler is compellable to find his 
Sriſongr ſuſtenance ; but as this is denied by others, and as 
{there' are ſeveral ſtatutes which provide for the mainte- 
| nance of priſoners, without ſuppoſing the gaoler any way 
\obliged to it, it ſeems this opinion is not maintainable. 
/Cr. 87. So Co. Lit. 295. a. where Lord Cike ſays, that 
” in an aQtion of debt by a gaoler againſt the priſoner for 
his vituals, the defendant ſhall not wage his Jaw, for he 
cannot refuſe the priſoner, and ought not to ſuffer him 
to die for default of ſuſtenance ; otherwiſe it is for tabling 
a man at large, ; £212 | 
By the 14 Eliz. cap. 5. ſe. 37. it is enafted, © That 
it ſhall and may be lawful for the juſtices of peace of 
every ſhire within this realm, at their general quarter- 
ſeſſions of the peace to be holden within the ſame ſhires, 
or the moſt part of the ſaid juſtices, being then prelent, 
to rate and tax every pariſh within the ſaid ſhires, at 
ſuch reaſonable ſums of money, for and towards the re- 
lief of priſoners, as they ſhall think convenient by their 
diſcretions, ſo that the ſaid taxation and rate doth not 
exceed above 6d. or 8d. by the week out of every pa- 


riſh; and that the churchwardens of every pariſh within 


this realm, for the time being, ſhall every Sunday levy 
the ſame, and once every quarter of a year pay the 
high conſtables or head officers of every town, pariſh, 
bundred, riding or wapentake within this realm, all ſuch 
ſlums of money as their pariſh ſhall be rated and taxed, 
for and towards the relief of the ſaid priſoners within 
their ſeveral pariſhes; and that the ſaid high conſtables 
and head officers, and every of them, ſhall pay all ſuch 
ſums of money ſo to them paid by the ſaid churchwar- 
dens, at every general quarter-ſeffions to be holden with- 
in the faid ſeveral ſhires, to ſuch ſufficient perſons 
dwelling nigh the (aid oavls, as ſhall be appointed by the 
ſaid juſtices in their ſaid open quarter-ſeffions, to be there 
ready to receive the ſaid money ſo colleCted, as is afore- 
ſaid; and that the colleQors for the ſaid priſoners ſhall 
weekly diſtribute and pay all ſuch ſums of money as 
they and every of them {hall receive, for the relief of the 
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aid priſoners as aforeſaid ; upon pain, as well the ſaid 
churchwardens of every pariſh, conſtable and head ofi- 
cers of every hundred or wapentake, as alſo the ſaid col- 
lectors appointed for the colleQion and contribution of 
the ſaid priſoners, ſo making default as aforeſaid, to for- 
teit 5/1. the one moiety thereof ſhall be to the uſe of 
the "or Majeſty, her heirs and ſucceſſors, and the 
other moiety to the relief of the priſoners, 

Set, 38. Provided, that the juſtices of peace within 
any county of this realm or Zales, ſhall not intromit or 
enter into any city, borough, place or town corporate, 
for the execution of any branch, articles or ſentence of 
this aQt, for or concerning any offence, matter or cauſe 
growing or ariſing within the precin&s, liberties or juriſ- 
ditions of ſuch city, borough, place or town corporate ; 
but that it may and ſhall be lawſul to the juſtice and 
juſtices of the peace, mayor, bailiffs, and other head offi- 
cers of thoſe cities, boroughs, places and towns corporate, 
where there be juſtice or juſtices, to proceed to the exe- 
cution of this a& within the precin& and compaſs of their 
liberties, in ſuch manner and form as the juſtices of 
peace in any county may or ought to do within the ſame 
county by virtue of this at; any matter or thing in this 
act expreſſed to the contrary thereof notwithifanding, 
See County rate, 

And by the 19 Car. 2. cap. 4. it is enafted, © That 
the juſtices of peace of the reſpeRtive counties, at any 
their general ſeflions, or - the major part of them then 
there aſſembled, if they ſhall find it needful fo to do, 
may provide a ftock of ſuch materials as they find con- 
venient for the ſetting poor priſoners on work, in ſuch 
manner and by ſuch ways, as other county charges by 
the laws and ſtatutes of the realm are and may be levied 
and raiſed, and to pay and provide fit perſons to overſee 
and ſet ſuch priſoners on work, and make ſuch orders for. 
accounts of and concerning the premiſles, as ſhall by 
them be thought needful, and for puniſhment of negleas 
and other abuſes, and for beſtowing the profits ariſing 
by the labour of the priſoners ſo ſet on work for their 
relief, which ſhall be duly obſerved, and may alter, revoke, 
or amend ſuch their orders from time to time; provided, 
that no pariſh be rated above ſixpence by the week to- 
wards the premitſes, having reſpe&t to the reſpeRive 
values of the ſeveral pariſhes. | 

- By the 22 & 23 Car 2. cap. 20. ſer, 10, it is en- 
acted, © That every under-ſheriff, gaoler, keeper of pri- 
ſon or paol, and every perſon or perſons whatſoever, to 
whoſe cuſtody any perſon or perſons ſhall be delivered or 
committed by virtue of any writ or proceſs, on any pre- 
tence whatſoever, ſhall permit and ſuffer the ſaid perſon 
or perſons at his and their will and pleafure to ſend for 


and have any beer, ale, viduals and other neceſſary food, 
| where and from whence they pleaſe ; and alſo to have and + 


uſe ſuch bedding, linen, and other things, as the ſaid 
perſon or perſons ſhall thick fit, without any purloining, 
detaining, or paying for the ſame, or any part thereof. 
By the 2 Geo. 2. cap. 22. it is enacted, ©* That the 
lords chief juſtices, lord chief baron, judges of aflize, 
and juſtices of the peace, in their reſpective juriſdiftions, 
and all commiſſioners for charitable uſes, do their beſt en- 
deavours and diligence to examine and diſcover the ſeveral 
gifts, legacies and bequeſts beſtowed and given for the be- 
nefhit and advantage of the poor prifoners in the ſaid fe- 
veral gaols and priſons, and to ſend for any deeds, wills, 
writings, and books of account whatſoever, and any 
perſon or perſons cencerned therein, and to examine them 
upon oath to make true diſcovery thereof, (which they 
have full power and authority to do,) and to order and 
ſettle the payment, recovery and receipt of the ſame, 
when ſo diſcovered and aſcertained, in ſuch eaſy and 
expeditious manner and way, that the priſoners for the 
future may not be'defrauded, but receive the full benefit 
thereof, according to the true intent of the donors, and 
that the liſt or tables of ſuch gifts, legacies and bequeſts, 
for the benefit of the priſoners in every gaol and priſon 
reſpeQively, fairly written, ſhall be likewiſe hung up in 
ſuch gaols and priſons reſpeQively, in ſome open room 
or place, to which the priſoners may have refort, as cc- 
caſton ſhall require, without fee, and ſhall be regiſtered 


by 
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by the eletks of the peace of the reſpeQive counties 
and places in manner atorefaid. 


4. Of the offence of breaking priſon, 


The offence of breaking a gaol or priſon, by the Com- 
mon law, was no leſs than felony ; and this whether the 
party were committed in a criminal or civil caſe, or whe- 
ther he were aCtually within the walls of. the priſon, or 
only in the ſtocks, or in the cuſtody of any perſon who 
had lawfully arreſted him, or whether he were in the 
' King's priſon, or one belonging to a lord of franchiſe, 
2 Inſt. 589. Staundf, P. C, 31. Cro. Car. 210. 

But now by the ſtatute 1 £4. 2. /4, 2. the ſeverity of 
the law is relaxed, and the breaking of priſon is only 
felony, as therein declared. 2 [nff. 589. | 

Stat. 1 Ed. 2. ft. 2. ** Concerning priſoners which 
break priſon, our Lord the King willeth and commandeth, 
that none from henceforth that breaketh priſon ſhall have 
judgment of life or member for breaking of priſon only, 
except the cauſe for which he was taken and impriſoned 
did require ſuch judgment, if he had been convict there- 
upon according to the law and cuſtom of the realm ; albeit 
in times palt it hath been uſed otherwiſe.” 

In the conftution of this ſtatute, the following opi- 
nions have been holden : | 

"That any place whatſoever, wherein a perſon under a 
lawful arreſt for a ſuppoſed capital offence is reſtrained 
from his liberty, whether in the ſtocks or ſtreet, or in 
the common gaol, or the houſe of a conſtable or private 
perſon, or the priſon of the ordinary, is a priſon within 
the ſtatute. 2 In. 589. Dyer 99. pl. 60. Crom. 38. 
Cro. Car. 210. Hale's P.,C. 107. 

That if the party who breaks from priſon were taken 
on a capias on an indiftment or appeal, it is not material, 
whether that of which he is accuſed, were in truth commit- 
ted or not, for there is an accuſation againſt him on record, 
which makes the commitment lawful, be he ever fo in- 


nocent. 2 {nft. 590. Hale's P. C. 109. 


Alſo if an innocent perſon be committed by a lawful | 


mittimus on ſuch ſuſpicion of felony, actually done by 
ſome other, as will juſtify his impriſonment, though he 
be neither indicted nor appealed, he is within the ſtatute 
if he break the priſon, for that he was legally in cuſtody, 
and ought to have ſubmitted to it till he had been diſ- 
charged by due courſe of law. Hale's P, C. 109, 2 Inft. 
590. Dyer 99. pl. 60. Cremp. 38. a. 

But if no felony at all were done, and the party be 
neither indicted or appealed, no mittimus for ſuch a ſup- 
poſed crime will make him guilty witbin the ſtatute by 
breaking the priſon, for that his impriſonment was un- 
Tata Hale's P.C. 1cg. 2 Inft, 590. cont, 2 Leon, 
166, 

Alſo if a felony were done, yet if there were no juſt 
cauſe of ſuſpicion either to arreſt or commit the party, 
and the mittimus be not in ſuch form as the law requires, 
his breaking of the priſon cannot be felony, becauſe the 
lawfulneſs of impriſonment, in ſuch caſe, depends wholly 
on the mittimus, which, if it be not according to law, 
the impriſonment will have nothing to ſupport it. 2 {nff. 
591. H. P. 109. but for this ſee od. 80. 2 Hawk. 
P.C. 124-5. 

That there muſt be an aual breaking, for the words, 
felonice fregit priſonam, which are neceſlary in every in- 
dictment for this offence, cannot be ſatished without ſome 
actual force or violence ; and therefore if the prifoner, 
without the uſe of any violent means, go out of the priſon 
doors, which he finds open by the negligence or conſent 
of the gaoler, or if he eſcape thro” a breach made by others 
without his privity, he is guilty of a miſdemeanor only, 
and not of felony. 2 Jn/t. 589. Hale's P.C. 108. 

 Staundf. P.C. 31. | 

Nor will the breaking of priſon, which is neceflitated 
by any accident, happening without any default of the 
priſoner, as where the priſon is fired by lightning, or 
otherwiſe, without his privity, and breaks out to fave his 
life, come within the ſtatute. Plow, 136, 2 nfl. 590. 
Fils's P. C. 1c8. 


{ of the law, that if a perſon threatens him for keeping a 


— 
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Nor is it felony to break a priſon, unleſs the Priſoner 
eſcape. Keihw. 

That if the impriſonment be for any offence made c;. 
pital by a ſubſequent ſtatute, the breach of priſon is a; 
much within the a of Ed. 2. as if the offence had always 
been felony ; but if the offence, for which-a man is com... 
mitted, were but a treſpaſs at the time when he breaks 
the priſon, and afterwards become felony by a matter 
ſubſequent ; as where one committed for having dange. 
rouſly wounded a man, who afterwards dies, breaks the 
priſon before he dies, the fiftion of law, which to 
many purpoſes makes the offence a felony ab initio, ſhall 
not be carried fo far as to make the priſon-breach alſo a 
felony, which at the time when it was committed wa 
but a miſdemeanor, Hale's P. C. 108. 2 It, 5o1, 
Plaw. 258. 

Alſo it ſeems the better opinion, that if the offence, 
for which the party was committed, be in truth but a 
treſpaſs, the calling it felony in the mittimus will ngt 
make the breaking of the priſon amount to felony ; and 
that on the other fide, if the offence were in truth a ca- 
pital one, the calling it a treſpaſs in the mttimus will not 
bring it within the tatute ; for the cauſe of the impri- 
ſonment is what the ſtatute regards, and that is the of- 
fence, which can neither be leſſened nor increaſed by a 
v4 269 in the mittimus. But for this ſee 2 Hawk. P. C, 
I 26-7, 

That the breach of priſon by a perſon attainted is 
within the ſtatute, tho' his crime doth not now require 
any judgment, becauſe it hath been given already, whereb 
he is out of the ſtrict letter of the ſtatute, but clearly fill 
within the meaning of the words. 2 Hawk, P.C, 
127, 

That the offence of breaking priſon is but felony, 
whatſoever the crime were for which the party was com- 
mitted, unleſs his intent were to favour the eſcape of 
others who were committed for treaſon, for that will 
make him a principal in the treaſon. 2 Hawk, P. C, 
I27, | 

That he that breaks priſon may be proceeded againſt 
for ſuch crime before he be convicted of the crime for 
which he is committed, becauſe the breach of priſon is a 
diſtin& independent offence z but the ſheriff's return of 
a breach of priſon is not a ſufficient ground to arraign a 
man without an indictment, 2 Hawk. P. C. 127—8. 

That it is not ſufficient to indict a man generally for 
having feloniouſly broken priſon; but the caſe muſt be 
ſet forth ſpecially, that it may appear that he was lawfully 
in priſon, and for a capital offence. Hale?'s P, C. 109, 
2 Inft. 591. See Ptiſon, Martſhalſea. | 
# Saoter, Is the maſter or keeper of a gaol or priſon, 

owell, 


I. The duty and power of gaolers and keepers of priſons, 
2. For what offences they ſhall forfeit their offices. 


I. The duty and power of gaolers and keepers of priſons. 


A gaoler is conſidered as an officer relating to the ad- 
miniſtration of juſtice, and is ſo far under the protection 


priſoner in ſafe cuſtody, he may be indifted and fined, 
and impriſoned for it. 2 Rol. Abr. 71. 

If a criminal endeavouring to break the gao], aſſault 
the gaoler, he may be lawfully killed by him in the af- 
fray. Fenk. 23. 1 Hawk. P.C, 71. 

Beſides the duties injoined gaolers by a& of parlia- 
ment, and the abuſes for which by ſtatute they are pu- 
niſhable, the Common law ſubje&s them to fine and im- 
priſonment, as alſo to the forfeiture of their offices, for 
groſs and palpable abuſes in the execution of their offices, 
ſuch as ſuffering priſoners to eſcape, barbarouſly miſuſing 
_ &c, 9 Co. 50, Raym. 216, 2 Inft. 381. 

0. 44. : 
By the 14 E4. 3. cap. 10, © If any keeper of a pri- 
fon or under-keeper, by too great dureſs of impriſon- 


ment, and by pain make any priſoner that he hath - 
i | | is 
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hi ward to become an appellor againſt his will, he is 
guilty of felony. 


In the conſtruftion of this Ratute it is ſaid to be no | 


way material, whether the approvement be true or falſe, 
or whether the appellee be acquitted or condemned ; but 
at law this offence was efteemed a miſpriſion only, unleſs 
the appellee were hanged by reaſon of the appeal. Staund. | 
P.C. 36. 3 1n/i. gr. | 

Alſo gaolers are puniſhable by attachment, as all other 
officers are, by the courts to which they more immedi- 
ately belong, for any groſs miſbehaviour in their offices, 
or contempt of the rules of ſuch courts, and puniſhable 
by any other courts for diſobeying writs of habeas corpus 
awarded by ſuch courts, and not bringing up the priſoner 
at the day prefixed by ſuch writs. 2 Haw. P. CG: 082. 
and vide tit, Habeas Corpus. 

By the 4 £4. 3. cap. 10. reciting, That whereas in 
times paſt, ſheriffs _ — of gavls would not reccive 
thieves, perſons appealed, indicted or found with the 
manner, taken and attached by the conſtables and town- 
ſhips, without taking great fines and ranſoms of them 
for their receipt ; whereby the ſaid conſtables and town- 
ſhips have been unwilling to take thieves and felons be- 
cauſe of ſuch extreme charges, and the. thieves and fe- 
lons the more encouraged to offend ; it is enacted, ** That 
the ſherifts and gaolers ſhall receive, and ſafely keep in 
priſon from henceforth ſuch thieves and felons, by the 
delivery of the conſtables and townſhips, without taking 
any thing for the receipt; and the juſtices to deliver the 
gaol, ſhall have power to hear their complaints, that will 
complain agaiuſt the ſheriffs and gaolers in ſuch caſe, 
and moreover to puniſh the ſheriffs and gaolers, if they 
be found guilty, By the 23 H. 6. cap. 10. a gaoler 
upon commitment may take 4 4. 

By the 3. 7. cap. 3. it is enafted, © That every 
ſheriff, bailiff of franchiſe, and every other perſon ha- 
ving authority or power of keeping of gaol, or of pri- 
ſoners for felony, do certify the names of every ſuch pri- 
ſoner in their Keeping, and of every priſoner to them 
committed for any ſuch cauſe, at the next general gao]- 
delivery, in every county or franchiſe where any ſuch 
gaol or gaols have been, or hereafter ſhall be, there to be 
calendered before the juſtices of the deliverance of the 
lam? gaol, whereby they may, as well for the King as 
for the party, proceed to make deliverance of ſuch priſo- 
ners according to law z upon pain to forleit to the King 
for every default there recorded one hundred ſhillings. 

By the ſtat. 22 & 23 %ar. 2. cap. 10. ſet. 12. it is 
enacted, © That the ſeveral rates of fees, and the ſuture 
P———_ of priſons, be ſigned and confirmed by the 

rd Chief Juſtices and Lord Chief Baron, cr any two 

of them, for the time being; and the juſtices of the peace 
in London, 1/iddleſex and Surrey; and by the judges for 
the ſeveral circuits, and juſtices of the peace, tor the 
time being, in their ſeveral precins, and fairly written 
and hung up in a table in every gaol and priſon, and like- 
wiſe be regiſtered by each ard every clerk of the peace 
vithin his or their particular juriſdiction 3 and after ſuch 
ellabliſhment, no other or ercater ſee or fees, than ſhal] 
be fo eſtabliſhed, ſhall be demanged or reccived, 
And by the ſaid ſtatute, /c7, 13. it is enacted, © T hat 
ii ſhall not be lawful hereafter tor any ſheriff, gaoler or 
«ceper of any gaol or priſon, to put, keep or lodge pri- 
lonors for debt and felons together in one room or 
chamber, but that they ſhall be put, kept and lodged 
ſeparate and apart one from anotker in diſtin rooms ; 
upon pain that he, ſhe or they, which ſhall offend againſt 
ns aQR, or the trie intent and meaning thereof, or any 
part thereof, ſhall forfeit and loſe his or her office, place 
_ br employment, and ſhal] forfeit treble damages to the 
party grieved, to be recovered by virtue of this act, 


2. Por what offences they ſhall ſ-rſeit their offices. 


It ſeems clearly agreed, that a caoler by ſuffering vo- | 
untary eſcapes, by abuſing his priſoners, by extorting un- | 
iraſonable fees from them, or by detaining them in gaol 
"_ nt op been legally diſcharged, and paid their jufi 
OL, , - | 
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fees, forfeits his office ; for that in the grant ef every 
othce it is implied, that the grantee execute it faith- 
fully and diligently. Co. Let. 233. 9g Co. 5. 3 Med. 
663 | | | 

As where the King granted to the abbot of St. Alban 

to have a gaol, and to have a gaol-declivery, and divers 
perſons were committed to that gaol for felony ; and be- 
cauſe the abbot would not be at coſt to make a delive- 
rance, he detained them in priſon a long time without ma- 
king lawful deliverance; and it was reſolved, that the 
abbot had for that cauſe forfeited his franchiſe, and that 
ry ſame might be ſeized into the King's hand, +2 
nfl. 43. 29, 
So the Lady Broughton, keeper of the Gatehouſe priſon 
in I/:Aminfter, was informed againſt; and upon Not 
guilty pleaded, ſhe was found guilty ; and her crime was 
extortion of fees, and hard uſage of the priſoners in a 
moſt barbarous manner ; and after ſhe had by her coun- 
ſel moved in arreſt of judgment, and could not prevail, 
ſhe had judgment given againſt her, viz. ſhe was fined 
one hundred marks, removed from her office, and the 
cuſtody of the priſon was at preſent delivered to the ſhe. 
rift of Middleſex, till the dean and chapter ſhould farther 
order the ſame, Raym. 216. 2 Lev. 71. Lady Brough- 
ton's caſe, ; 

And by the 8 & g Hill, 3. cap. 27. it is enaQted, 
«© 'That if any marſhal or warden, or their reſpective 
deputy or deputies, or any keeper of any other priſon 
within this kingdom, ſhall take any ſum of money, re- 
ward or gratuity whatſoever, or ſecurity for the ſame, 
to procure, affiſt, connive at, or permit any eſcape, and 
ſhall be thereof lawfully convited, the ſaid marſhal or 
warden, or their reſpeQive deputy or deputies, or ſuch 
other keeper of any priſons as aforeſaid, ſhall for every 
ſuch offence forfeit the ſum of 500 /. and his ſaid office, 
and be for ever after incapable of executing any ſuch 
office, 

It hath been reſolved, that a forfeiture by a gaoler 
who hath but a particular intereſt, as of him who hath 
cuſtody of a gaol for life or years, does not affeft him 
in remainder or reverſion who hath the inheritance, but 
that upon. ſuch forfeiture his . title ſhall accrue, and not 
go to the King, Poph, 119, 2 Lev. 71. Raym. 216. 
3 Lev. 288. 

Bur by the 8 & 9 IF. 3. cap. 27. it is enaQted, ' 
«© That the offices of marſhal of the King's Bench pri- 
ſon, and warden of the Fleet, ſhall be executed by the 
ſeveral perſons to whom the inheritance of the priſons, 
piiſon-houſes, lands, tenements and other hereditaments 
then belong or appertain reſpeQively, in his or their re- 
ſpective proper perſon or perſons, or by his or their ſuf- 
cient deputy or deputies, for which deputy or deputies, 
and for all forfeitures, eſcapes and other miſdemeanors in 
their reſpeQive offices, by ſuch deputy or deputies per- 
mitted, ſuffered or committed, the ſaid perſon or perſons, 
in whom the aforeſaid inheritances reſpeQtively are or 
ſhall then be, ſhall be anſwerable ; and the profits and 
aforeſaid inheritances of the ſaid ſeveral offices ſhall be ſe- 
quellered, fcized or extended to make ſatisfaCtion for 
{uch forfeitures, eſcapes or miſdemeanors reſpeQively, as 
if permitted, ſuffered or committed by the perſon or per- 
ſons themſelves, or either of them, in whom the re- 
ſpeAive inheritances of the ſaid priſons ſhall then be, 
See title Pziſon, Eſcape, 

Gaol-delivery, See Jultices of gaol-delivery, 

Gara, A meaſure or ſmall quantity of ground —— 
Et in prats juxta Bereford ſex acras & duas garas, &c, 
Mon. Ang]. tom. 3. par. 2, pag. 29. 

 Garb, (Garba, from the Fr. gerbe, a ſheaf ) Signihes 
a bundle or ſheaf of corn. Charta de Forefta, cap. 7. 
And garba ſagittarum is a ſheaf of arrows, containing 
twenty-four, otherwiſe called fhaffa ſagittarum. Skene, 
werbo, Garba, De omni annena decima garba Peo debita 


| 7, LL, Edwardi Conf. cap. 8, It is ſometimes uſed 


for all manner of corn and grain that is uſually bound in 
ſheafs, as decime garbarum, Garba is alſo taken for an 
handful, /z, Garba acerts fit ex triginta pecits, © Fleta, 
lib. 2, c. 12. Cowell, edit. 1727. * 
NES po 
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Garbles, in ſtat. 21 Fac. 1. cap. 19. Signifes the 


duſt, ſoil or uncleannels that is ſevered from ſpice, drugs, 
&c. | | | 

Garbling of bowlkaves, in ſtat. x R. 3. cap. 11. 
Is the ſorting or culling out the good from the bad. As 
garbling of ipice is nothing but to purify it from the droſs 
and duſt that is mixed with it. It may ſeem to proceed 
from the Italian garbo, that is, fineneſs, neatneſs : 'T hence 

probably we ſay when we ſee a man in neat habit, He zs 
in a handſome garb. Cowell, edit- 1727. 

Garbler of ſpices, (mentioned in ſtat. 21 Fac. cap. 
19.) Is an officer of great antiquity in the city of London, 
who may enter into any ſhop, warehouſe, &c. to view 
and ſearch drugs, ſpices, &c. and to garble the ſame, 
and make them clean, 

Garcinae, The word poſſibly is fo printed by miſtake 
for ſarcine; however it fo ſignifies, the baggage of an 
army. Cum certam noftri elegiſſent ſflationem cart- 
agium guoque (quod garcinas appellamus) a tergo locaſſent. 
Walſingham in R. 2. pag. 242, Cowell, edit. 1727. 

Garcio, (Fr. garcon,) A boy, a ſtripling, a groom. 
Pla. Cor. 21 Ed. 1. Garcio ſtole, groom of the {ſtole to 
the King. Cowell, edit. 1727. | 

Garciones and Garcinae, The baggage of an army, 
fo called a Garcionibus, frve militum famulis : Wallingham, 
pag. 242, For garaones are thoſe ſervants which follow 

[the camp. Habeat garcionem ſus ſervitio ſemper atten- 
gdentem., Ingulphus, pag. 886. 

Gard, Gardian, See Guard and Euardian, 

Gardeb2ache, (Fr. gardebrace,) A vambrace or ar- 
mour for the arm. King Hen. 5. by charter dated 10 
Funii 7 regnt granted to Sir J/illiam Bourchier, comitatum 
de Ewe in Normandy. Reddendo ditto Regi & haredibus 
ſuis apud caflrum Rothomagi unum gardebrache ad fe/ium 
Saudti Georgit fingulis annis, &c. Baronag. Angliz, 
2 part. "x7 

(Farderobe, (Garderoba,) A cloſet or ſmall apartment 
for hanging up clothes, being the ſame with wardrobe, 
See 2 Inft. 255. 

Gardia or Guardia, Ts a word uſed among the ſeudi/2s 
for the Lat. cu/tzdia; &. guardianus, ſeu guardio, dicitur 
ille, cui cuſtedia commiſſa eſt, Lib, Feudor. 1. tit. 2. 
& T1. 

Gardian., See Guardian, 

Gare, Is a coarſe wool full of hairs, ſuch as grow 
about the ſhanks of ſheep. Stat. 31 £4. 3. c. 8. 

Gargarare, To ſpeak with a loud voice : Sed bec: 
verberum deliramenta Francis innata, gargarando ſuperbia 
& jattantia rebaauvit. Matt. Parif, anno 1252. 

Garianonum, Yarmer th. Cowell, edit. 1727. 

Garienis fluvius, The river Yare in Norfo/4, 12. 

Garionlli, but more truly Caryophvylli, Is that fort 
of ſpice we call c/2ves. Cowell, edit. 1727. 

Garlanda, A chaplet, a coronet, a garland, ——C%9- 
ronula aurea, que vulgariter garlanda dicitur, redimius. 
Mat. Parif. an. 1247. 

Garneſtura, Garniture, furniture, proviſion, ammu- 
nition, and other implements of war. AJat. Par. ſub 


ann, 1250. 

Garniamentuin, Garniſh, trimming, or any thing 
adorning clothes or wearing apparel, Aon. Ang. tom. 2. 
Pp. 321. 


Garniſh, As to garn//þþ the heir, that is, to warn the 
heir. 27 Eliz.-c.-3. 

Garnilſhee, Is taken for the party in whoſe hands 
money is attached, within the liberties of the city of 
London, (o uſed in the ſheriff of London's court, becauſe 
he has had garniſhment or warning not to pay the money, 
but to appear and an{wer to th2 plaintift-creditor's ſuit. 
Cowell, edit. 1927, See Attachment. 

Garniſhment, (from the Fr. garnir, to furniſh, to 
provide with,) In a legal ſenſe ſignifies a warning given 
to one for his appearance, for the better furniſhing of 
the cauſe and court; for example, One is ſued for the de- 
tinue of certain evidences and chaiters, and faith, that 
the evidences were delivered to him not only by the 
plaintiff, but another alſo, and therefore prayeth, that that 
other may be warned to plead with the plaintiff, whether 

—— thc conditions be perfornicd or not; and in this petition 


- 
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he is ſaid to pray garni/hment, New Book of Entries, fal 
212, col. 3. and Terms de la Ley, Cromp, Fur. jul, 21, 
ben 
or elſe furniſhing of the court with patties ſufficient 
throughly to determine the cauſe, becauſe until he appear 
and join, the defendant is, as it were, out of the court 
F.N. B. fel. 106. and the court is not provided of all 
parties to the action, With this agrees Britton, cap, 1g 
where he faith, That contrafts, ſome be naked, a 
ſans garnment, and ſome furniſh'd, or (to uſe the literq] 
ſignification of the word) apparelled, but a naked con. 
tract, nudum pactum, giveth no aCtion ; and therefore it js 
neceſlary or needful, that every obligation be apparelleg 
which ought to be with theſe five ſorts of garnements, &, 
Howbeit, it is generally uſed for a warning in man 
places, particularly in Kitchin, fel. 6. Garnijher le court 
is to warn the court ; and reaſonable garniſhment in the 
ſame place interids reaſonable warning, and again, fol. 
283. and many other authors. And in the ſtar. 27 Eliz, 
cap. 2. Upon a garni/hment, or two nichils returned, 
But this may well be thought a metonymy of the eff<&, 
becauſe by the warning of patties, the court is furniſhed 
and adorned. Cowell, edit. 1727. es 

Earniſture, (Garnfura,) A furniſhing or providing, 
Cowell, edit. 1727. 

Garrenna, A warren. Cowell, edit. 1727. 

Garſim 1.une, A fine or amerciament. See 
Domeſday; 'tis written in Spelman's Glefſ. Gerſuma, 
Sec Gerkuma, 

Garter, (Garterium, in French jartier, i. periſcelis 
faſcia poplitaria) Signifies in divers ſtatutes and elſewhere, 
a ſpecial garter, being the. enſign. of a great and noble 
order of knights, called Knights of the Garter, being of 
all others the moſt excellent. This high order, as ap- 
peareth by Mr. Camden, 211. and many others, was fiſt 
inſtiiuted by King Edward the Third, in the 23d year of 
his reign, upon good ſucceſs in a ſkirmiſh, wherein the 
King's garter (as it is ſaid) was uſed for a token. 'Tis 
true, Polydore Virg. gives it a more light original, but 
his grounds, by his own confeſſion, ariſe from the vulgar 
opinion: King Edward the Third (fays he) after he had 
obtained many great victories, (the Kings of France and 
Scotland being both priſoners in the Tower of London at 
one time; King Henry of Caſtile the baſtard, expelled, 
and Don Pedro reſtored by the Prince of I/ales, ) did, upon 
no weighty occaſion, firſt ere&t this order in 1350. vis. 
He dancing with the Queen, and other ladies of the court, 
took up a garter that happened-to fall from one of them, 
whereat ſome of the lords ſmiling, the King ſaid, that ere 
it were long he would make that garter to be of high 
reputation, and ſhortly after inſtituted this order of the 
Blue Garter, which every companion of the order 13 


which may be interpreted either warning of that othe, 
, 


bound daily to wear, being richly decorated with gold | 


and precious ſtones, and having theſe words fixt on it, 
Honi foit qui mal y penſe, which is commonly thus inter- 


| preted, Evil to him that evil thinketh; or rather thus, 


To him be it that evil thinketh, Ferne, in his Gliry of Ge- 
neroſity, fil. 120. agrees with Camden, and more parti- 
cularly ſets down the victories by which this order was 
occaſioned. See a very ingenious and elaborate Treatiſe 
on this ſubje&t by Elias Ajhmole, Eſq. This order con- 
ſiſts of twenty-ſix martial and heroical nobles, whereof the 
King of England is the Sovereign, and the reft are either 
nobles of the realm, or princes of other countries, friends 
and allies of this kingdom ; the honour being fo great, 
that Emperors and Kings of other nations have delircd, 
and thankfully accepted it. For the ceremonies of the 
chapter proceeding to the election, of the inveſtiture and 
robes, inſtallations and vow, with all other matters con- 
cerning it, ſee Mr. S-gar*'s Honzur Military and Cro!, 
lib."2. cap. 9. f. 65. and the ſaid Treatiſe by Mr. A/mele. 
Garter allo fignifieth the principal king of arms among ot 
Englifp heralds, created by King Henry the Fifth, Sta, 
fag. 584. and mentioned 14 Car. 2. cap. 33. © 

Herald, | | 
Earth, A little backſide or cloſe, in the North of 
England, Alſo a dam or wear in a river, for the catching 
of fiſh, vulgarly call'd a f/h-garth. Cowell, edit. 1727+. 
| | Garthman- 
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 Garthman, Ts mentioned 13 R, 2. fat, 1. cap. 19. 
and 17 Ric. 2. cap. 9. it is ordained, ' That no fiſher in 


Garthman fall uſe any nets or engines to deſtroy the fry of 


\ &c, and ſeems to. ſignify one that owns an open 
wear,  wheze filh are caught. | Cowell, edit, 1727. 
Garwyte, See Wardwyte. L-le- 
Galtalous, A governor of a county or city, whoſe 
office was only temporary, and who had juriſdiction over 
the common people: Epiſcopus aliigue Regis & Galtaldi 
Angliam ſpoliabant, Ordericus V italis, lib, 10. pag. 773. 
And in another place, wiz. {ib. 12. pag. 876. Dolentes 
ued tanta rabies galtaldorum ſuper incolas graſſaretur. 
Cowell, edit. 1727. | 
Gate, At the end of the names of places, ſignifies a 
way or path, from the Sax. geat, i, e, porta. Cowell, 
edit. 1727. | 
Gavel, Signifies tribute, toll, cuſtom, yearly rent, 
payment or revenue; of which fee Mr. Fab. Phillips's 
book, ſtiled The Miſtaken Recompence, f. 39, 40. and 
Taylor's Hiſtory of Gavelkind, pag. 20, 27, & 102. _ 
Gavelet, Is-a ſpecial and ancient kind of cefſavit 
uſed in Kent, where the cuſtoin of gavelktind continueth, 
whereby the tenant ſhall forfeit his lands and tenements 
to the lord, of whom he holdeth, if he withdraw from 
him his due rent and ſervices, which is due after this 
manner : If any tenant in gave/{ind withhold his rent 
and ſervices, let the lord feek by the award of his court 
from three weeks to three weeks, to find ſome diſtreſs 
upon the tenement until the fourth court, always with 
witneſſes; and if within that time he can find no diſtrets 
on that tenement, whereby he may have juſtice of his 
tenant, then at the fourth court let it be awarded, that 
he take that tenement into hiz hand in the name of a 
diſtreſs, as if it were an ox or a cow ; and let him keep 
it a year and a day in his hand without manuring : In 
which time if the tenant come and pay his arrearages, 
and make. him reaſonable amends, let him re-enjoy it ; 


but if .he come. not in that time, then let the lord go to. 


the next county-court, with his witneſſes of his own 
court, and pronounce there his proceſs ; and by the award 


of his court (after the county-eourt holden) he ſhall enter, 


and manure thoſe lands and tenements as his own ; and 
if the tenant come afterwards, and will rehave his tene- 
ments, and hold them as he did before, let him make 
agreement with the lord. See 10 H. 3. Fitz. Ceſſavit 6o. 
and the ſtatute of Gavelet, where it appeareth to be a 
writ uſed in the Hu/tings at Londen. And Fieta ſays, 
it 13 uſed in other liberties, /ib. 3. c. 55. In the Collec- 
tion of Statutes, London 2. is matter much tending to this 


purpoſe, and by this word gavelet, the lord ſhall have. 


the land for the ceaſing of the tenant, Mr. S. in 3ift 
page of The Hiflory of Gavelkind, hath theſe words, £ 
Pofiea per quandam conſuetudinem que vocatur let, /1- 


zatam in comitatu ito, (viz. Kanc.) de terrts & tenementis 


de gavelkind, pro redditilus & ſervitis que aretro fuerint 


e eiſdem, per plures annos, devenerunt eadem terre. in 


manus cupuſdam abbatis, &c. Now this conſu. tudo de 
gavelet (as he further adds) was not a rent- ſervice, but 
lignified a rent or ſervice with-held, denied, or detained, 
cauling the forfeiture of the tenement to the lord 3 with 
which agrees the Lord Cake, where he ſays, gavel-tum is as 


much as to ſay, .to ceaſe, or to let to pay the rent, 
Breve de 


in Kent, Cowell, edit. 1727. 


Gaveler in London, Sce London. | 


fc ied; Tribute or toll. [nz gua terra ſunt quingu 
rfta, 


vol. 3 

Gaveling:men, Tenants who paid a reſerved rent, 
'delides ſome cuſtomary duties to be done by them, 
Cowell, edit, 1727.—Merk/bury reddit in gable ſex libras, 
in dong xx. fl. Gaveling-men ſunt 1b: xit, quorum 
quilibet debet warectere qualibet ſeptimana dimidiam acram, 
—— & predic gaveling-men debent cotidie operari inter 
Uiniula S. Petri & feſtum S. Micbacls, &c, Cartular. 
| Adbat. Glaſtoa, MS. f. 38. b. | # 


gavelcto in London, e/ breve de cefſavit in blen-. 
mum, &c. pro redditu thidem, quia tenementa_ fuerunt in- 
ftringibili . So. that this writ lay in Lond.n as well as 


& ſolvunt gavelgeld ballivis Eborum, Mon. Ang]. 
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|  Gavelherte, Gavelerth, The duty or. work.- of 
ploughing ſo much earth, or ground, done by the cuſto- 
mary tenant for his nk Bc 1 reſpendet de 35 acris de 
conſuetudine arandi, gavel-herte. [tem ſunt thi quingue 
Jugera, quodlibet arabit unam dimidiam acram ad ſemen 
 frumenti, & ſeminabit, & hercialit— & wocatur i/lud opus 
gavelerth. Somner of Gavelkind, p. 17, £ 
Gavelbzed, Corn, rent, or proviſion of bread, re- 
ſerved from the tenant to be paid in kind. Mlhcantur 
per annum pro gavelbred ad herdemet tres ſummes & di- 
 mid.—[n pane ad gavelbred, de conſuetudine arantium & _ 
metentium duas ſummas. Somner of Gavelkind, pag. 2.5. 
Gavelgilda, Gavelgida, T hat yields rent or annual 
prohit, $1 autem tin gavelgida, id et, in gablum red- 
dente doma pugna fiat, wel in gebures 3o ſol. culpa judi- 
cetur. Leges Inz Regis Weſt-Saxon. cap. 6. Idem 
Radulfus tenet unum toftum —& non dat gavelgeld, Mon. 
Angl. tom, 3. þ. 155, | 
Gavelkind, 1s by Mr. Lambard, in his Expoſition of 
Saxon tVards, verbo Fra de Scripto, compounded of three 
Saxon words, gyfe, eal, cyn ; omnibus cognatione proximis 
data. But Verflegan in his Reſtitution of decayed Intell:- 
gence, c. 3. Calls it gavelkind, quaſi, give all kind, that is, 
give to each child his part. But Taylor, in his Hiflory o 
Gavelkind, would derive it from the Britiſh gafael, a hold 
or a tenure, and cennee or cennedh, generatio aut familia, 
and fo gavel-cenedh might ſigniſy Tenura generationts, pag. 
92 & 132. But whatever 1s the true etymology, it ſig- 
nifies in law a cuſtom, whereby the land of the father is 
equally. divided at his death among all his ſons, or the 
land of the brother equally divided at his death among 
all his brethren, if he have no iſſue of his own, Kitchin, 


fel. 107. 


Tentonicis priſcis patrios ſuccedit in agros 
Miajcuia ftirps ommts, ne feret ulla potens. 


This cuſtom is ſtill in force in divers places of Eng- 
land, but eſpecially in Kent, Urchenfield in Herefa*aſhire, 
and elſewhere, though with ſome difference ; but by the 
ſtatute of 35 Hen. 8. c. 26, all Gavel- kind lands in /Yates 
are made deſcendible to the heirs, according to the courſe 
of the Common law. Camden, in his Britanma, pag. 
239. ſaith in expreſs words, Cantiaui ea lege Gulielmo 
Normanno ſe dediderunt, ut patrias conſuctudines illejas 
retinerent, ullamque imprimis quam Gavel-kind nominant. 
He terre que e romine cenſentur, liberis maſculis ex @&quis 
pertionibus dividuntur, vel femints fi maſculi non fuerint - 
adding withal, worth the noting, viz. Hanc hareditatcm 
cum quintum decimum annum attigerint, adeunt, & ſine d:- 
mini conſenſu, cuilibet vel dando vel vendends, alienare licet, 
Hac filti parentibus furti damnatis in id genus ſundi, &c. 
It appears by 18 Hen. 6. c. 3. that in thoſe days there 
were not above thirty or forty perſons in Kent that held 
by any other tenure, but it was altered afterwards in 
much Jand in that county, upon the petition of ſeveral 
gentlemen there, by a ſtatute made 31 H. 8. cap. 3. 
In Gavel-kind, though. the father be hanged, the ſon 
ſhall inherit; for their cuſtom is, "The father to the 
bough, the ſn to the plough. Dor and Student, cafe. 
10. Co. on Litt. lib. 2. cap. 10. ſet?. 165. and C9.9 
Rep. Shelley's caſe, Our anceſtors held their lands by 
writing, or without ; thoſe which were held by writing 
were called bockland, whoſe owners were men whom we 
now call freeholders. That which was held without wri- 
ting was called folcland, and the owners were of lervile 
condition, and were poſleſſed ad woluntatem Domini, 
But the inheritance or freehold did not in thoſe days de- 
ſcend to the eldeſt ſon, but to all alike ; which in Saxen 
was called l:nde ſcyftan, and in Kent, to ſhift land ; 
from whence came the cuſtom of Gavel-kind, ' And the 
reaſori why it was retained in Kent, and no where elſe, 
is, becauſe the Kenti/hmen were not conquered by the 
Normans: For Stigand, the archbiſhop of Canterbury, 
and one Egel/ine, an abbot, who com manded the forces 
in that county, ordered every man to march with boughs 
in their hands, which they did, and met the conqueror 
at Swainſcomb, where the archbiſhop and abbot acquaint- 


| ed him with their reſolution af landing and falling in 
| defence. 
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defence of the laws of their country ; and he imagining | 


himſelf to be encompaſſed in a wood, granted that they 
and their poſterity ſhould enjoy their rights, liberties and 
laws ; ſome of which, as particularly this of Gavel-4:nd, 
continues to this very day. Cowell, edit. 1727. 

Of the many opinions concerning the original of this 
euſtom the moſt probable ſeems to be, that it was firſt 
introduced by the Roman clergy, and therefore propagated 
more extenſively in Kent, becauſe there the Chriſtian re- 
ligion was firſt propagated. This tenure is reckoned by 
the beſt antiquaries to be the ſame with the Saxon bock- 
land, which was allodial and exempt from the feudal fer- 
vices. 2 Bat. Abr. 637. Somner 12, 35, 37- 

How this property came to eſcape, and to remain 
intire down to the people of Kent from their Saxon 
anceſtors, is not agreed among the ſeveral antiqua- 
ries; ſome of them tell ns, that the Kent:fhmen came 
with boughs, and demanded their cuſtoms to be confirmed 
by the Conqueror, or elſe reſolved to oppoſe his march-; 
others reje 
the Kentiſhmen ſubmitted, and that the Conqueror came 
with Od», biſhop of Bayeux, from Normandy ; which 
bath lefs probability, conſidering the many exemptions of 
the Kentiſh lands from feudal flaveries ; probably, not- 


that ſtory as a monkiſh fable, and think ' 


withſtanding the rejeRting of this ſtory as to the oppoli- 


tion of the Conqueror with arms, it might thus far be 
true, that they came with their boughs to ſubmit them- 
felves to him on his firſt entry, and might petition for 
the eſtabliſhment of their rights and cuſtoms ; and the Con- 
queror, who was a very politic prince, might, to gain re- 
putation with his new people, ſhew this inftance of his 


clemency ; which ſeems the more probable, becauſe the | 


monks, the hiſtorians of thoſe times, drop the flory, 
and we all know they have not been at all favourable to 
his character ; and the romantick part of the ſtory might 
be. invented by Sper, to aggrandize his own monaſtery, 
Seld. Fan. 129. Crag. 13. Taylor's Hiſtory of Gavel- 
hind 132, 171. Somner 12, 


1. Several properties of this cuſtom, 


2. Particular caſes which have been adjudged relating to 
this cuſtom. 


1. Several properties of this cuſtom, 


The firſt quality of the land was, that it was alienable, 
without any licence, according to the true nature of the 
Roman patrimonial property, and very different from the 
teudal ſervitude. Their grants were likewiſe patrimo- 
nial, in nature of the contracts in the Roman law, and 


without any feudal words or reſervation of tenure. 2 
Bas. Abr. 638. Somner 88. 


, 
| The next property is, that theſe Jands are not forfeit- : 
able for felony, but for treaſon they are ; for the feudal 


| 
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forfeitures only held in lands where there were tenures, | 


and not in the allodial property ; and the allodial property 


was only forfeitable, according to the Roman Civil law, 
for the crimen le/z maje/tatis ; and therefore the clergy, 
that were judges with the ear], never allowed the lands 


to be forfeited but for the c1ime of high treaſon ; but 
ſubſequent ſtatutes comprehend Gavyel-kind, becauſe ſuch 


laws extend to the whole land of the kingdom, unleſs 


Gavel-kind were cxcepted ; but if a man be outlawed, 
or abjure the realm for felony, he ſhall forfeit his lands in 
Gavel-kind, and his wife her dower in them ; and tho” 
the ftrianeſs in which the cuſtom is to be taken, becauſe 
derogatory from the Common law, is uſually given for 


a reaſon for this conſtruction, yet the true reaſon is, 


that outlawry and abjuring the realm are puniſhments in- 
troduced fince the conqueſt, and conſequently ſince the 
' eſtabliſhment of Gavel-kind in Kent, and therefore like 
other new laws ſhall extend to that cuſtom. LZamb. 
610, 611. Bro. tit, Cu/l:m 54. | | 
When any tenant died, his heir within age, the lord 
might and did commit the guarvianſhip to the next relation 
within the court of juſtice in whoſe juriſdiRion the land was; 
but the lord was boiind on all occaſions to call him to an 
account, and if he did not fee that the accounts were fair, 
I 


tl 
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the lord himfelf was bound to anſwer it ; this province 


the Chancellor hath taken f-om inferior courts fince the 
conqueſt, only in Kent, where theſe cuſtoms are conti. 


nued ; but the cuſtom;is not uſed even in Kent to this day, 


becauſe the Jords in giving tutors do it at their own peri 
in the account, and therefore every man thinks it dan- 
gerous to intermeddle, Lamb. 611, 612, 624, O25. 

The infant at fifteen was reckoned at full age to («1 fot 
money ; this they undoubtedly took from the Civil law 
which reckons fourteen the tas pubertatis ; for they 
reckoned, that though the infant had ended his years f 
guardianſhip at fourteen, yet he might not have cumple. 
ted his account with his guardian till the age of fifteen, 
and that was eſteemed to be the age when he was com. 
pletely out of guardianſhip. Lamb. 624. 

The guardian appointed by the lord is to have the 
ſame allowance, and no other, with the guardian in ſocage 
at Common law, and is ſubje& to the account of the 
heir for his receipts,- and to the diſtreſs of the lord for the 
ſame cauſe, Lamb. 625, | 

The liberty of ſelling was allowed at the age of fiſteen 
for the convenience and neceflity of commerce, for which 


theſe ſmal] divided ſhares were abſolutely neceſſary ; yer it - 


was allowed under ſuch limitations and reſtrictions, that 
the infant could not be wronged or impoſed upon ; there- 
fore an infant that ſells muſt have a valuable conſideration, 
becauſe otherwiſe 'tis a plain fien that the infant was de- 
frauded ; if a woman ſold at the age of fifteen causd ma- 
trimonit prelocuti, this was a good conveyance ; fur mar- 
riage was reckoned to be a good and ſufficient confide- 
ration, Lamb. 625. 1 And. 193. | 

It muſt paſs by feoffment, and the livery upon the 
feofftment muſt be made by the infant in perſon, becauſe 
an infant can't appoint an attorney by the Common law ; 
and ſince the expreſs words of the cuſtom do not derogate 
from the Common law in that point, an equitable con- 
{trution ſhall not be admitted to make it derogate, for 
all cuſtoms are to be conſtrued ſtricily, Lamb. 628. 

This cuſtom, like all others that are derogatory from 


| the Common law, is to be conſtrued ftrifly ; becauſe as 


far as the particular cuſtom hath not derogated from the 
law, the general cuſtom of the whole kingdom ought to 
prevail ; and we are not to preſume that the particular 
cuſtom goes farther than by notorious facts may appear; 
therefore in this caſe, if an infant in gavelkind be diſleifed, 
and releaſe to his difleifor, or releaſe to a diſcontinuee, 
it is not within the cuſtom, and therefore void ; ſo if he 
make a feoffment with warranty, the warranty is not 
comprehended within the cuſtom, and ſo void ; for the 
cuſtom reaches no farther than a conveyance by a naked 
feoffment. 1 Rel. Abr. 568, 

It muſt be lands in poſleſſion, and not in reverſion or 
remainder, becauſe the true value of a reverſion or re- 
mainder can't be known or computed, and therefore the 
greater need of more than ordinary difcretion in ſuch caſe, 


which is not found in infants; beſides, a reverhion or re-_ 
| mainder could not be immemorial; and therefore the 


cuſtom could not be thereunto. appendant, becauſe the 
immemorial cuſtoms only were confirmed by the Con- 
queror ; ſo that fince the N;rman conqueſt ſuch a fale 
can't be adjudged legal, Bendl. 33. fl. 52. Land. 


627. 

i muſt be land coming by deſcent, and not by pur- 
chaſe, becauſe the infant's purchaſe could not be a fubjzR 
matter for the cuſtom ; for the Conqueror muſt, as is faid, 
be preſumed to confirm nothing but a privilege that is 
immemorial ; therefore it muſt be governed by the general 
laws of the kingdom. Bendl. 33. pl. 52. Lam. 627. 

An infant in gavelkind ſhall have his age, and all other 
privileges of the infant at Common law, becauſe tho” he 
hath the privilege of alienation at fifteen, yet that doth 
not take from him any privilege he had before at ine 
Common Jaw, 1 Ro. Abr. 144. | 

As to the geld, or allodial rent, that was reſerved upon 
the lands, the lord might diftrain, having the ſame pri- 
vilege for his rent as when the tenant held' it i me/um 
beneficii ; for tho' the lord parted with the lands, yet the 
rent ſtill remained to be the Jord's as it was before, and 
therefore he had for it the fame remedy as all other pony 

a 
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had fer rents reſerveg out of feudal lands ; but if the land 
lay fallow, and did not afford the lord his rent, the lord 
after ſuch cefling of his tenant ought, by award of his 
three weeks court, to ſeek whether there were diſtreſs to 
anſwer his rent | and this award of the court ought to be 
executed in the preſence of good witneſles ; and the ſame 
ought to be renewed for three courts, till the fourth court, 
and in the fourth court it ſhall be awarded, that the lord 
ſhall take the tenements into his hands as a diſtreſs or 
pledge for the rents and ſervices, and ſhall detain them 


for a year and a day without manuring them ; within | 


which time, if the tenant come and make agreement 
with the lord for his arrears, he ſhall take the lands into 
his hands again ; but if he come not within that ſpace, 
the lord ought openly to declare all his proceedings to the 
county-court, which being done likewiſe at his own 
court next following, the land ſhall be finally awarded 
to him. Lamb. 612. | | 

We come now to the deſcent to all the children, which 
runs thro? all the lands in Kent, and it is probable that all 
bocklands in England were thus partible, tho' it further 
happened, that all the lands in Kent were all allodial 
without villain, and for the moſt part without copyhold ; 
for it is a ſufficient plea in villenage to ſay, that the de- 
fendant's father was born In Kent, tho” not to ſay, that 
the party himſelf was born there, becauſe for the father 
to be born is a ſuppoſition that the defendant could by 
no means be a villain, that being a country totally free ; 
it is probable that this happened, becauſe they made all 
their ſlaves allodial proprietors, Kent being, by reaſon of 
the cinque ports, a trading country, and they were better 
pleaſed with the rent, than if they had their work in 
ſpecie; and this country being untouched by the Con- 
queror, there could be no villains. Lamb. 628. 

As to the deſcent, that was, it ſeems, introduced b 
the notions of the clergy from the Roman laws, where al 
the land was equally divided among the children and 
next relations ; ſo are the laws of the Confeſlor: Seld. 
Fur. of Inte/lates 26. | 

But there is a great difference between the deſcent of 
AY; land and the words of purchaſe of the ſame 
ands ; for if a remainder be limited to the right heir of 
7. 8. the heir at Common law ſhall take it, and not 
the heirs in gavelkind; the reaſon is, becauſe this re- 
mainder being newly created could not be reckoned to 
be within the old cuſtom; for the confirmation of the 
Conqueror was only to the old privileges, by which the 
land had been enjoyed, and not to make expoſition of 
any grant afterwards. Co. Lit. 10. Lamb. 657, Hob. 
31. 'See 2 Bac, Abr. 640, 641, 642. 


2. Particular caſes which have been adjudged concerning 
this cxſtom, 


| In dower brought by a huſband and wife, the defen- 
dant pleads, that the land, of which dower is demanded, 
is of the nature of gavelkind ; and that the cuſtom is in 
land of ſuch nature to endow the wife of a moiety ze- 
nendum quamaiu non maritata remanſerit, & non aliter ; 
upon which the demandants demurred, and judgment was 
given againſt them, becauſe the cuſtom is well pleaded 


- againſt the dower in the affirmative, with the negative 


& non aliter, and is confeſſed by the d?murrer ; and there- 
fore the feme can't be endowed contrary to the cuſtom 
lo expreſsly allowed. 1 Leon. 133. þl. B2. 

If a man ſeiſed in lands in gavelkind give or deviſe 
them to a man and his eldeſt heirs, this does not alter the 
cultomary inheritance, or hinder the deſcent, according 
to the rules in gavelkind, for that can be only done by. 
att of parliament. Co. Lit. 27, 6. | | 

If lands in gavelkind deſcend to the King and his 
brother, the King ſhall take one moiety, and his brother 
the other ; but if the King dies, his moiety ſhall deſcend 
to bis eldeſt ſon, and not according to the rules of deſcent | 
mn gavelkind ; for the King was ſeifſed of his moiety jure 
79%3@; therefore it ſhall attend the crown, and conle- / 


queruly go to the eldeſt ſon. Plow. 205. Co. Lit, 15. 
Vor. II; 


— 


Gb AV 

| A. ſeiſed of lands in gavelkind had iſſue three ſons? 
and deviſed part to one, and part.to another, and an- 
other part to a third ; and appointed by his will, that if 
any of them die without iſſue, that the other ſhould be 
his heir; and it was adjudged, that each of them had an 
eſtate-tail by implication, by that part of the will, that if 
any of them died without iffue, the others, &c. and like. 
wiſe that the word heir makes a fee-ſimple in that part 
that deſcends to the ſurvivor, upon the death of the reſt 
without iſſue. AZoor B64. - Spark v. Furnall, 

A man ſeiſed of land in gavelkind makes a feoffment 
to the uſe of himſelf and his wife in tail, the remainder to 
his right heirs; the word heirs in the remainder are words 
of limitation, and not of purchaſe ; and therefore the re- 
mainder ſhall deſcend according to the cuſtom of gavel- 
kind. Bro. tit. Cuſtom. (1.) 

Lands in Kent were diſgavelled (by 31 H. 8. cap. 23 
and a private act made 2 & 3 Eq. 6.) to all intents, 
conſtructions and purpoſes whatſoever,. and that they 
ſhould deſcend as lands at Common law, any cuſtom to 
the contrary notwithſtanding ; and the queſtion was, 
whether theſe lands loſt by theſe ſtatutes all their other 


——; 


| qualities or cuſtoms belonging to gavelkind, as well as 


their :rnggyy and reſolved that they loſe only their 
partibility., Raym. 59, 76, 77. 1 Sid. 77, 135. I 
Lev. 79. 2 Keb. 288, Hard, 325. | 

For firſt, theſe a&ts were made at the petition of thoſe 
gentlemen whoſe lands were diſgavelled, to prevent the 
extintion of their families by the frequent diviſions of 
thoſe lands ; therefore *tis to be preſumed, that the legil- 
lature intended only to deſtroy partibility, as that part of 
the cuſtom which tended to the crumbling of families ; 
and not thoſe other beneficial cuſtoms annexed to ſuch 
lands in Aznt, ſuch as deviſing, forfeiture ſor treaſon. 
only, &c. 

2. To expound this private at of the 2 & 3 Eq. 6, 
literally in the. clauſe (that they ſhould be as lands at 
Common law, to all intents and purpoſes,) would take 
away all manner of power of deviſing thoſe Jands, for 
lands at Common law were not deviſable; and this aQ 
being ſubſequent to 32 H. 8. and 34 #1. 8. of wills, muſt 
repeal them, and conſequently prevent all future deviſes ; 
but this reſtraint can't be intended to be within the view 
of the petitioners, nor of the legiſlature that framed the 
aCt upon the petition. 

3. Tho' in the beginning of the clauſe the words 70 all 
intents and purpoſes, &c. are large, yet they are reſtrained 
by the laſt words of the clauſe, viz. that they ſhould de- 


feend as lands at Common law, and conſequently the cuſtom 


of partibility is only deſtroyed ; moreover, it is very much 
to be doulted, whether the power of deviſing, and the 
other qualities annexed to the partible land in Kent, be 


| eſſential to gavelkind ; for the cuſtom of gavelkind pre- 
| yails in other countries beſides Kent; and yet it may 
e 


be 
very much queſtioned, whether the gavelkind of Kert, 
and that in other countries, agree in any thing but the 
manner of deſcent; and if this doubt may be admitted, 
then thoſe extraordinary cuſtoms in Kent can't be extin- 
guiſhed in a ſtatute, without particular words for that 
purpoſe. 1 Sid. 137. Raym. 59, 77- 

To illuſtrate this point farther, it will be neceſſary to. 
take notice, that it is ſufficient for any one, who will 
intitle himſelf by the cuſtom of gavelkind, to plead that 
the Jand is in Kent, and of the nature of gavelkind, with- 


| out pleading the cuſtom ſpecially ; but if any one will 


plead the cuſtom of deviſing, or of having a moiety as 
tenant by the curteſy, or in dower, he muſt plead the 
cuſtom ſpecially, and not in that general manner he may 
plead gavelkind ; and the reaſon of this difference feems 
to be this, that gavelkind in Kent is the general law of 
the place, and no particular cuſtom ; and therefcre when 
it is generally alledged, the court ſhall take notice of it 
as of a law that prevails in a conſid: rable part of the 
kingdom ; but as for the other cuſtoms, they are not an 


eſſential part of gavelkind, and ſq are not Jaid before a' 


court upon a general pleading of gavelkind, but require a 
particular manner of pleading them, as all other private 
cuſtoms which are derogatory to the Jaws of the king- 
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dem, that the judges may be apprized of them, and 
where they obtain, and ſo give their deciſions with regard 
to them. 1 Sid, 138. Cro. Car. 562, 2 Sid. 153. 
Brown v. Brooks. Lamb. 595. | 

Heirs in gavelkind ſhall make partition as parceners, 
and a writ of partition lies between them as it does be- 
tween parceners; and in the declaration upon ſuch writ, 
the cuſtom muſt be mentioned ; as to ſay, that the land 
is of the cuſtom of gavelkind, but they need not pre- 
ſcribe; for tho? the cuſtom, as different from the general 
law of the kingdom, muſt be taken notice of to the judges, 
yet there is no neceſſity for preſcribing, becauſe it is /ex 


loci, Co. Lit. 175. b, Lit. ſet. 265, See 14 Vin. 


Abr. tit. Gavelkind, 

Gavelman, Is a tenant who is liable to tribute, 
Villani de Terring qui vocantur gavelmanni. Somner, Ga- 
velkind, þ. 23. 

* Gavelmed, The duty or work of mowing of graſs, or 
cutting meadow-land, required by. the lord from his 
cuſtomary tenant. Confuctuc falcandt que vacatur ga- 
velmed. Somner of Gavelkind, Append.——Et pro 
una ſeptimana dum falcatur flipula que vocatur gavelmed. 


Eaveloces, Javelins, darts, the ſyllable ga being the 
ſame with ja, and ſo derived from jaculum. Friſiones 
1gitur ipſum Willielmum tam jaculis, que vulgariter 
gaveloces appellant, quorum maxtme notitiam habent & 
uſum—hoſliliter inſequuntur, Mat. Par. ſub anno 1256. 

Gavelrep, Bedreap, or duty of reaping at the bid or 
command of the lord. De conſuetudine metendi 40 


acras & dimidiam de gavelryp in autumno 40 ſol. 6 denar. 


Somner of Gayvelkind, p. 19, 21. | | 

Gavelrip. See Gavelrep. 

Gav ſetter, (Sax.) Sextarius veftigalis; (cerviſie ſci- 
licet ſextarius manerii vel predii domino ab uſufrudtuaris 
cerviſiam coquentibus, cenſus vel vettigalis nomine, pendendus, ) 
Is a certain meaſure of rent-ale. Among the articles to 


be charged on the ſtewards and bailiffs of the church of | 


Canterbury's manors, this of old was one,—De gavelſeſter 
cujuſlibet bracini braciati infra libertatem manerirum, VIZ. 
Unam lagenam & dimidiam cerviſie, We may find it 
elſewhere under the name of T?lcefler thus, De Tolceſter 


cerviſie, hac eft, de quolibet bracino per unum annum lagenam | 


de cerviſia, and is without diſpute the ſame, In lieu of 
which the abbot of Abingdon, of cuſtom, received that 
penny mentioned by Selden in his Difſertation annexed to 
Fleta, cap. 8. num. 3. and there (I believe) miſprinted 
Colchefter-penny for Tolcheſter- penny. Nor differs it (I think) 
from what in the Gloſſary, at the end of FT. 1. laws, is 
called oat-gavel. Sax. Di. and ſee Tolleſter, Cowell, 


_ edit. 1727. | 
Gavel-week (Sax.) Was either manuopera by the. 


hands and perſon of. the tenant, or carropera by his 
carts or carriages. Phil, of Purveyance. 

Gaugetum, A gauge or gauging, done by the gauger. 
Litere clauſe 55 H. 3. de doliorum menſura & gaugeto 
mercatorum burdegal, & de gaugeatoris feodo, & dena- 
rium pro dolio, ſcil. obolum ab emptore, & obolum a vendi- 
tore, Mandetur per breve de Canc. quod omnia ligna de 
diliis vinorum fiant de catero de re&9 gaugeto Anglicans. 
Rot. Parl. 35 Ed. 1. of the true Evolith gauge, 

Gauger, (Gaugeator, from the French gauchir, 7. in 
gyrum torquere) Signifhies an officer of the King's, 2p- 
pointed to examine all tuns, pipes, hogſheads, barrels 
and tertia's of wine, beer, ale, oil, honey, butter, and 
give them a mark of allowance, before they be fold in 
any place. And becauſe this mark is a circle, made 
with an iron inſtrument for that purpoſe ; it ſeems 
that from thence he taketh his name. Cowell, edit, 
1727. 

All wines brought to be fold ſhall be gauged by the 
King's gauger, 27 Ed. 3. ft, 1. c.'8. 31 Ed. 3. ft. 1. 
fo 6+ 3 Rice $i, 1 | 

Veſſels of wine, vinegar, oil, honey, &c, ſhall be 
gauged, 4 Ric. 2. c. 1. 18 Hen, 6, c. 17, Rheniſh 
wine exempt, 14 Ric. 2, c. 8. h6/in 

The contents of pipes, hogſheads, &c. of wine and 
fiſh, 2 Hen. 6. c. 11, The gauper ſhall at all times be 
ready to do his duty, 23 Hen, 6. c 15. = 
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The contents of barrels of ſalmon, herting and cel 
22 Ed. 4. c. 2. | obo | f 


The contents of veſlels of wine and oil, x Ric. 3. c, 


| 13. Veſſels to be marked, 28 H. 8. c. 14. 


Veſlels brought from beyond ſea, and uſed for utterance 
of ale and beer, ſhall be gauged, 31 Eliz. c.8. 

The wardens of the coopers ſhall attend to gauge ve. 
ſels upon requeſt, 23 Hen, 8. c. 4. 31 Eli. c. E Je 4 

Gaugers may take ſamples not exceeding half a pint 
32 Geo. 2. c. 29. : 

Gauge-penny, Is the gavger's fee. Stat. 23 Hen. 6, 
T- PS 

Gayhound, A hound which never cauzht a hare, 
Cowell, edit. 1727. x 

 Gaymaria, The ſame with J/ainagium. Ita guid 
mbhil ex nunc remanet in manu ejus, niſi tantum gaymaria 
manerii predifti. Mon. Ang]. vol. 1. fol. 603. b. 

Gazette, See London Gazette, 

Geaſpecia. In a charter of the privileges of New- 
caſile upon Tyne, renewed Anno 30 El. we read, viz, 
Sturgiones, balznas, cetas, porpecias, (i. e, porpoites,) gel- 
phinos, riggos, geaſpecias, 1, e. grampois, 
_ Geburteir, Geburſcipa, Neighbourhood, or adjoin- 
ing diſtrict, Leges Edw. Confef. c. 1. de Perjurits, þ, 2. 

Geburus, A country neighbour, or inhabitant of the 
ſame gebureſhip, or village. Sax. gebure, a carl, plough- 
man, or farmer. : 

Geld, (Geldum,) Among the Saxons ſignified, pecunia 
vel tributum, alſo the compenſation for a crime : Hence, 
in our ancient laws wergeld was uſed for the value of a 
man ſlain, and orfgeld of a beaſt, Et fint quieti de geldis 
& danegeldis, & horngeldis & forgeldis, & de bledwita, 
fitwita, flitwita, & leirwita & heimwita, fremenefuda, 
& werd-penny, & aver-penny, & teoling-peny, Charta 
Rich. 2. priorat. de Hertland in Devon. Pat. 5 £4, 4. 
part. 3. m. 13. See Gilde. 

_ Eeldable, See Gildable. 

Gemote, Is a Saxoz word ſignifying conventus, an 
aflembly : *Tis uſed in the laws of Edward the Confe/- 
for, cap. 35. for a court, vis. Omnis homo pacem habecat 
eundo ad gemotum & rediens de gemoto, nift probatus fur | 
fuerit, See Mote. | 

Geneath, ( Sax.) YVillanus, as regis geneath, is the Kins's 
villain, Covell, edit. 1727. Shs 

Genectum, Geni/a, broom. Ciel}, edit. 1727. 

General iſſue. See Jllue, | 

Generale, The ſingle commons, or ordinary provi- 
ſion of the religious were called generale, as their general 
allowance, diſtinguiſhed from their p/etantiz or pittances, 
which upon extraordinary occaſions were added as over- 
commons, Among the obſervance of the Cluniac monks, 
they are thus deſcribed, Generale appellamus quod jin- 
gulis in ſingulis datur ſcutellis : Pietantia quod in una jcu- 


| tella duobus, And among the cuſtoms of the abbey of 


Glaſtonbury, we have this account, In privatis die- 
bus, videlicet, Dominica die, die Marttis, die Fovis & Sab- 
bato, tria generalia ad refefionem habuerunt fratres, & 
duas pietantias ; ceterts vero diebus, ſcilicet, feria ſecunda, 
feria quarta, & ſexta, duo generalia & tres pietantids. 
Cartular, Glaſton. MS. f. 10. | 

Generatio, When a mother-abbey or old religious 
houſe had ſpread itſelf into ſeveral colonies or depending 
cells, that iſſue or off-ſpring as it were of the mother- 
monaſtery, was called Generatio, quaſi proles & ſaboles 
matricis demus. Queſtio prioratus inter abbatem de Ia- 
verle & abbatem Furneſii terminatur hoc modo, videlicet 
guod abbas de Furneſio habeat prioratum in tota genera- 
tione eleemoſynz in Anglia, & in generatione $4- 
viniaci in Anglia tantum, Abbas autem Waverle habeat 
prioratum ubique tam in congregationibus abbatum gue fur 
erint per Angliam, quam aliazper ordinem univerſum. Ate 
nal. Waverl. 1232. 

Generoſa, Seems of late to be a good addition ; for 
if a gentlewoman be named /þin/tcr in any original writ, 
appeal or inditment, ſhe may abate, and quaſh the 
ſame, 2 Inſt, fol. 668. | | 

Geneſta, Broom. See Jaun, Percipiant decimas 
agnorum, lane, lint, canapti, gene&ti, Thorn, pag. 2112 


| Cenets, alias Jenets, $Sce Furr, 


Gentlemaſ, 
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an, Generoſus is an irregular compound of 
—_— the ark o-Þhe the French genti/, that is, 
Honeftus, vel honeſto loco natus ; the other from the Saxon 
mon, as if you ſay, a man well born, The /talian fol- 
Joweth the very word, calling thoſe gentilhuomini whom 
we call gentlemen. The Spaniard keepeth the meaning, 
calling him hida/go or hijo d'algo, that is, the ſon of 
ſome man, or of a man of reckoning : The French alſo 
call him gentilhomme, So that gentlemen are thoſe whom 
their .blood and race doth make noble and known : In 
Greek they are Evy er:is, in Latin, nobiles. Smith de Rep. Ang. 
lib, 1. cap. 10, Under this name are compriſed all above 
eomen, ſo that noblemen are truly called gentlemen ; but 
by the courſe and cuſtom of England, nobility is either 
major or minor z, the greater contains all the degrees from 
knights upwards ; the leſſer, all from barons downwards, 


Smith ubi ſupra, cap. 21. The reaſon of the name may, 


ariſe from this, that they obſerve gentilitatem ſuam, 
- that is, the race and propagation of their blood, by gi- 
ving of arms, which the common fort neither doth, nor 
may do; for by the coat that a gentleman giveth, he 1s 
known to be, or not to be deſcended from thoſe of his 
name, that lived many years fince. Gentiles homines, fee 
in Tiraquel de Nobilitate, cap. 2. pag. 53. Cicero, in his 
Topicks, of this matter ſpeaks thus, Gentiles ſunt qui iter 
ſe eodem ſunt nomine ab ingenuis oriundi, quorum majorum 
nemo ſervitutem ſervivit, qui capite non ſunt diminut!, 
And in the firſt book of his Tc. Dueft, he calleth Twl- 
lus Hoſlilius, one of the Kings of Rome, gentilem How 
Theſe words, gentilis homo, for a gentleman, was adjudg- 
_ ed a good addition. Hill. 27 Ed. 3, The addition of 
knight is ancient, but of eſquire or gentleman rare before 
the firſt of H, 5. c. 5. See 2 Par. Int. fol. 595 & 667. 
where we read John King/ton made a gentleman by King 
Richard 2, Pat. 13 Ric. 2. part. 1. m. 13. intus. 
Genu, Generation. Succeſſit Ethelbaldo Offa quinto 
genu. almfb. lib. 1. c. 4. | 


| 4 
Genumfa, North Wales. Cowell, edit. 1727. 


Genus, (Lazt.) The general ſtock, extrattion, &c. | 


as the word office in law is the genus or general ; but the 
word ſheriff, &c, is the ſpecies of it, or particular, 2 
Lil. Abr. 528. | 

Geozge Noble, A piece of gold current at ſix ſhil- 
 lings and eight-pence in 1 Hen. 8. when by indenture of 


the Aint one pound weight of my was to be coined in- | 


to eighty-one George Nobles, 
on Coins, pag. 41, 
Geozgia in America, Its colony eſtabliſhed, 6 Gez. 
2. 6. 25. ſets. 7. | 
Germany, S$ee Cuſtoms, 
Gerneat, A clown or villain, Gernobadatus. Cowell, 
edit. 1727. See Gzani, ny 
Gerluma, (Sax. Gerſuma, i, e, ſumptus, premium ) 
n ancient charters it is ufed for an income ; as, Sctatis 
me A. pro tot libris, quas B. mihi dedit in gerſumam, 
dedifſe, conceſſiſſe, &c. Sometimes for a fine for a fault, 
as, Gerſumam capere de nativa veſtra impregnata ſme li- 
centia veflra, qued. dicitur Childwit, In Math. Parif. it 
5 written Gerſoma. Datis abbati tribus marcis auri in ger- 
ſoma, 7. e. pro fine, And in Scotland, greſſume. Some- 
_ times *tis taken for any exaCtion or demand ; as, Ab/que 
retinentia cujuſſibe conſuetudinis five ſervitii, is, five 
alxujus gerſumz, aut ſecularis exaftioniss Mon, Angl, 
2 tom. pag. 973. | 
Gerfumarius, Finable, or liable to be mulcted, 
ined or amerced at diſcretion of the Lord. In 
verton parva—— ſunt tres cotſel's quorum quilibet operabi- 
tur ſemel in bebdomada & metet in autumno unam acram de 
blade hiemali vel tres rodas ordei., Dominus habebit tres 
hederepes, fi voluerit, ad cibum fuum. Ormnes 8, wy er- 
fummani ad voluntatem Domini, Cartular, $, Edm, MS, 
f. 103. Cowell, edit. 1129, _ T 
Geſemund, Aſſembled. Cowell, edit. 1727, 
Gelf, (French, gif.) A'lodging or ſtage of reſt in 
: Joey or progreſs. As in the progreſs of Ed. 6. 
- D. 1552, when the ge/ts, (7. e. the ſtages of his 
Majeſty's progreſs) were altered, Archbiſhop Cranmer 
intreated Cecil to ſend him the new-ſettled: gets, that he 


id. Lowndes's Eſſay up- 
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might from time to time know where his Majeſty was, 
Strype's Memor. of Archbiſhop Granmer, þp. 283. | 

Gefta, Geftum, Geft, yeaſt, barm for working of beer 
or ale,—-/ta quad piſtores poterunt fic vendere, & in quo- 
libet quartario lucrart tres denarios, exceptis brennio & duobus 
panibus ad furnarium—— & in ſale obolum, & in geſta obo- + 
lum, & in candela quadrantem. Mat. Par. ſub anno 1203. 

Gefku # Fama, 1s a writ now out of uſe. Lamb, 
Eiren. lib. 4. c. 14. þ. 532. 

Gethbzech, (refius Grithbreche,) Si pacem quis fre- 
gerit ante mediucres foreſle, quod dicunt nechibroch, emen- 
det regi decem ſolidis. Conſtitut. Canuti de Foreſta, c. 
18. See Gyithbreche. 

Gewineda, Is a Saxon word, and it ſignifies the pub- 
lick convention of the people to decide a cauſe. Et? pax, 
quam Aldermannus Regis in quinque burgorum gewineda 
dabit, emandatur 12. libris, Leg. Ethelred, c. 1. apud 
Brompton, ; 


Gewitneſſa, Giving evidence. Leg. Ethelred, c. 2. 
apud Brompton, | : | 

Gifr, 1s a transferring the property in a thing from 
one to another without a valuable conſideration ; for to 
transfer any thing upon a valuable conſideration is a con- 
traQt or ſale : He who gives any thing is called the 4s 
vr ; and he to whom it is given is called the donee, 1 
Wood's Convey. 116. | 

By the Common law all chattels real or perſonal may 
be granted or given without deed, except in ſome ſpecial 
caſes; and a free pift is good without a conſideration, if 
not to defraud creditors. Park, 57. Hob. 230. See 
Fraud. Ng | 

But by the ſtat. 29 Car. 2, cap. 3. No leaſes, eſtates 
or intereſts, either of freehold, or terms of years, or any 
uncertain intereſt, not being copyhold or cuſtomary in- 
tereſt, of, in, to or out of any meſſuages, manors, 
lands, tenements or hereditaments, ſhall at any time be 
aſfigned, granted or ſurrendered, unleſs it be by deed or 
note in writing, ſigned by the party ſo aſſigning, grant- 
'ing or ſurrendering the ſame, or their agents thereunto 
lawfully authorized by writing, or by act and operation 
of law. | 

If a man makes a general gift of all his goods, with- 
out exception of apparel or other things of neceſlity,' as 
bedding, &c. though it is by deed, this may reaſonably 
be ſuſpeted to be frandulent to deceive creditors, &c. 
and though there may be*a true debt owing, &:. a gift 
of all one's goods in fatisfaCtion of the debt, &c. is void 
againſt other creditors, &c. though good againſt the 
giver, his executors or adminiftrators, or any to whom 
afterwards he ſhall ſell or convey them ; for though it 
may be a gift upon a valuable conſideration, yet it may 
not be done bona fide, as the ſtatute of the 13 El:z. cap. 
5. requires. Bac, L. Tratts 146. Shaw's Bac. 260, 
261. 3 Co. 80, &c. 

If a man puts a robe, or other garment, on his ſervant. 
to uſe, this is a gift in law. Br, Done, &c. pl. g. cites 
11 FA 4. 31. | 

If an adulterer' cloaths the woman, the baron may 
take his wife and the apparel, and juſtify both. Br, Done, 
pl. g. cites 11 A. 4. 31. 


_ A. borrowed 1007. of B. and at the day brought it in 
a bag, and caſt it on the table before B. and B. ſaid to A. 
being his nephew, 7 will: not have it ; take it 'you, and 
carry it hame again with you. Per cur, This is a good gift 
by parol, being caſt upon the table ; for then it was in 
the poſſeſſion of B. and A. might well wage his law. 
But it had been otherwiſe, if 4. had only offered it to B. 
for then it was a choſe in ation only, and could not be 
given without a writing. Noy 67, Flower's caſe, 


| A gift of any thing without a conſideration is good ; 
but it is revokable before the delivery to the donee of the 
thing given, Donatio perficitur peſſeſſione accipientis. 
Fenk. 109. pl. 9. | 
If I have a horſe in London, and I, being at a great 
diſtance from London, give my horſe to F. $. he may 
have treſpaſs without other poſſeſſion. 1649. coram 
Thorp. Clayt. 135. in the caſe of Z/7lby y, —_— _ 
| F. N. B. 


II __ 
29% re Wh 


eh Hanaprenich 


DO OTF IVY 
_— DW ef” 


_— EET 


G. I F) 


F, N.B. 140; Perk. 30. 21 Ed. 4. 25. 21 H. 7: 39. 
21 H. 6. 43. | k Ws 

A. made a preſent of a jewel to a lady whom he courted, 
but the marriage not taking effe&t,. he. brought an aQtion 
of detinue againſt her, and ſhe, taking it to be a gift, 
offered 'to wage her law ; but the court was of opinion, 
that the property was not changed by this gift, being to a 
ſpecial intent, and therefore would not admit her to do 
it; cited per the Ch. ]. 2 ed. 141. Mich. 28 Car. 2. 
C. B. in the caſe of Beaumont v, ——., 

If the King, being appriſed of the value, lets a thin 
for years, &c, worth 5007. per ann. reſerving only 5 /. 
per ann. this is not a letting to farm, but a gift, Skin, 


I51. in the Exchequer. Arg. 35 Car. 2. B. R, 


Form of a deed of giſt of tenements and lands, 


T HIS Indenture, made the day and year, &fe, be- 

_ tween A. B. of, ic. of the one part, and T'. B: of, 
E&c. ſon of the ſaid A.B. of the other part, witneſſeth, 
That the tia A. B. as well for and in conſideration of the 
natural love and affeftin which he hath and beareth unto 
the ſaid T. B. his ſon, as alſo for the better maintenance 
and preferment of the ſaid I. B. Hath given, granted, 
altened, enfeoffed and confirmed, and* by theſe preſents doth 
give, grant, alien, enfeoff and confirm, unto the ſaid T. B. 
All that meſſuage or tenement, ſituate, &c. with all and 
ſingular its appurtenances, and all houſes, outhouſes, lands, 
&c. and the reverſion and reverſions, remainder and re- 
mainders, rents and ſervices of the faid premiſſes ; and all 
the eflate, right, title, intereſt, property, claim and demand 
whatſoever of him the ſaid A. B. of, in, and to the ſaid 
hr or tenement, lands and premiſes, and of, in, and 
to. every part and parcel thereof, with the appurtenances ; 
and all deeds, evidences and writings concerning the ſaid 
premiſes only, now in the hands or cuſtody of the ſaid A. B. 
or which he may get or come by without ſuit in law ; to have 


and to hold the ſaid meſſuage or tenement, lands and premiſſes 
| hereby given and granted, or mentioned or intended to be 


given and granted unto the ſaid T. B. his heirs and aſſigns, 
to the only proper uſe and —_— of him the ſaid T. B. his 
heirs and aſſigns for ever. And the ſaid A. B. for himſelf, 
his heirs, executors and adminiſtrators, doth covenant and 
grant to and with the ſaid T. B. his heirs and aſſigns, by 
theſe preſents, that he the ſaid T'. B, his heirs and aſſigns, 
ſhall and lawfully may from hanceforth for ever hereafter 
peaceably and quietly have, hold, occupy, poſſeſs, and enjoy 
the ſaid meſſuage, tenement, lands, hereditaments and pre- 
miſſes hereby given and granted, or mentioned or intended ſo 
to be, with their appurtenances, free, ckar and diſcharged 
of and from all former and other gifts, grants, bargains and 
ales, {eements, Jointures,  dawers, eſtates, entails, rents, 
rent-charge, arrearages of rents, ſlatutes, judgments, recog- 
nizances, flatutes merchant and of the flaple, extents, and of 
and from all other titles, troubles, charges and incumbrances 
whatſoever, had, made, committed, done or ſuffered, or to be 


had, made, committed, done or ſuffered, by him the ſaid A. B. 


his heirs, executors or adminiflrators, or any other perſon or 


perſons lawfully claiming or to claim by, from or under him, 
them, or any or either of them. In witneſs, &c, 


A gift of goods and chattels, 


TO all people, fc. I A. B. of, Oc. ſend greeting. 
* - Know ye, That I the ſaid A.B. for and in conſi- 
deration of the natural love and affe&ion which I have and 
bear unto my beloved brother L. B. of, &c. and for divers 
other good cauſes and conſiderations me hereunto moving, have 
given and granted, and - by theſe preſents ds give and grant 
unto the ſaid I. B. all and ſingular my gords, chattels, 
Plate, jewels, leaſes and perſenal eflate whatſoever, in whoſe 
hands, cuſtody or poſſeſſion ſoever they be, within the kingdom 
of Great Britain, &c. To have and to hold, and enjoy all 
and ſingular the ſaid goods, chattels, and perſonal eſtate 
aforeſaid, unto the faid L. B. his executors, adminiſtrators 
and aſſigns, to the only proper uſe and behoof of him the ſaid 
L. B. his executors, adminiſtrators and aſſigns for ever. 


And 1 the ſaid A. B. all and ſingular the aforeſaid goods, 
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chatiels, and premiſſes, to the ſaid I, B. his executors, cg. 
miniftratars and affigns, againſl all perſons rap: i= yp ſoul 
and will warrant, and for ever defend by theſe preſent, 
In witneſs, &c, 
 Eifra aquae, The ſtream of water to a mill, 1/;,, 
Ang. tom. 3. | 

Gigmills, A kind of fulling-mills, for fulling ang 
burling of woollen cloth, prohibited by ſtat. 5 & 6 Z4,6, 
cap. 22, | > Th 

Gild, A fraternity or company. See Guild, 

Gildz'ls alſo a compenſation or mulct for a fault, 
Duicquid in amore in alterum furatum habent in duos zeldos 
componere faciat. From hence weregeld is the price of a 
man, orfgeld the price of cattle, angild the fingle value 
of a thing, twigild the double value, There are likewiſe 
many words which end with gel/d, and which ſhew the 
ſeveral kinds of payments, as danegeld, vadegeld, ſent- 
oh hornegeld, ſ>igeld, penigeid, and many mote. Cowell, 
eatt, 1727. | 

Gildals, (from the Sax. gild, 7, e. ſolutio, and el, alc,) 
A contribution where eyery one paid his ſhare. Cowell, 
edit. 1727. See Sothale. | 

Gildable or Geldable, (Geldatilrs, ) Tributary, that 
is, liable . to pay tax or tribute. Camden, dividing Suf- 
folk into three parts, calls the firſt gi/dable, becauſe liable 
to pay tax, from which the other two parts were ex- 
empt, becauſe eccleſiz donate, It is mentioned An. 27 
H. 8. c. 26. but we find gildable expounded in an old 
MS. to be that land or lordſhip which is ſub di/iriftone 
curia vicecom'. See 2 Par. nf fel. 701. Jnguiſitia 
capta apud Atherflon, &c. 5 H. 5. per jacram. Will, 
Peirs & al. qui dicunt quod Fohannes Cheſlerſhire, qui tenet 
unum tenementum & duo crofta cum pertin. in le geldable de 

obanne Lile per quod ſeruvitium ignorant, erexit crucem $. 
Fohannis Hieroſol. ſuper domum ſuam, ad habendum privi- 
egium & libertat. Templar. de Balſhade, eo quod teneret 
pred. tenementum ſub cruce in prajudiccum Dom. Regis & 
contra formam flatuti inde editi, &c, MS, penes Gul. 
Dugdale, Ar. Fur. dicunt quod prior de Semplinghanpte- 
net tres carucatas terre in 8. & non ſunt peldabiles” —Es 
Rot. Hundr. in Turr,. Lond. de Anna q Ed. 1. Linc. 

Gildae adulterine. Rot, Pipe 3 Fohannis. Per- 
haps uſed for adulterate money. Cowell, edit. 1727. 

Gilhalda Teutonicoum, Was uſed for the frater- 
nity of Eaſterling merchants in London, called the /{l- 
yard, Stat. 22 Hen. 8, cap. 8. 

Eilding, See Gold. 

Gild-merchant, (Gilda mercatoria) Was a certain 
privilege or liberty granted to merchants, whereby they 
were enabled (among other things) to hold certain pleas 
of land within their own precinQs; as King Fohn grantcd 
gildham mercatoriam to the burgeſies of Nottingham. 

Giltwſite, See Gpltwite, 

Ginger, See Spicery 

Girdlers, May make t 
5 Ric 2; CI» 

Gilarms, or Guiſarmes, (mentioned in the ſtatute 
13 Ed. 1. flat. 2. c. 6.) An halktert. From the Lat. 
bis arma, becauſe it wounds on both ſides. A kind of 
hand-ax, according to Skene. Fleta miſwrites it /{/- 
arms, lib. 1. c. 14. Et armorum genus longo manubris 
& porretfta cuſpide. Spel. 

Gladijolum, Sedge. Mariſcus profert gladiolum, ceſ- 
pites & alia ignis pabula, Mat, Parif, An. 1206. 

Gladius, (Ju gladii,) Is mentioned in our Latin 
authors, and in the Norman laws, and it ſignifies a fu- 
preme juriſdition. Camden, in Britannia, writes Co7- 
tatus Flint, pertinet ad gladium Ce/trie.. And in S:ider, 
Tit. of Honeur, pag. 640. Curiam ſuam liberam de omnibus 
placitis, Ec. exceptis placitis ad gladium ejus fertinentious. 
And *tis probable from hence, that at the creation of 2% 
earl, he is gladio ſuccinus, to ſignify that he had a jurit- 
diction over the county. See Pleas of the Sword. : 

Glaire, (Fr.) A fword ; alſo a lance or horſeman $ 
ſtaff. Gleyre, long ſword, fhart ſword and dagger, WEI® 
the weapons allowed the parties in a trial by combat. 
Cowell, edit. 1727. 

| Elanv'l, 


eir girdles with white metal, 
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' Elanvil, \W as a learned lawyer, and Chief Juſtice in 
Henry the Second's days, who writ a book of the Common 
Laws of England, which is the ancienteſt of - extant, 
touching that ſubject. Staundf. Pre. cap. 1. fol. 5, He 
was then called in Latin Ranulphus de Glanviila, He 
died in Richard the Firſt's days, at the ſiege of Acres on 
the coaſt of Pale/tine, being with him in his voyage to the 
Holy Land. Plowden, fol. 368. StowePs caſe. 

Glaſs, To what duties liable, 2 7/7. & MM. ſeff. 2. 
< 4. ſet. 34+ 6 & 7 Will. 3. c. 18. 7 & 8 Will. 3. 
c. 31+ ſeft. 51. The duty upon earthen-ware, and half 
the duty upon glaſs taken away, 9 & 10 Will. 3, c. 45. 
The remaining duty on glaſs taken away, 10 & 11 //ll. 
4. 18. A duty of exciſe upon glaſs, 19 Geo. 2. c. 12. 
feft. 19- Penalty of exporting glaſs from Ireland, 19 
Geo. 2. Cc. 12+ ſeft. 21. Duty on exportation, &c. 19 
Geo. 2, C 12. ſet. 16, &c. OO 

Glaſs-men, Are reckoned amongſt wandring rogues 
and vagrants, by the old ſtatutes, 39 Ez. and 1 ac. 1. 


” [Zlavea, A glaive or gleave, a javelin, a hand-dart. 
9nd cum vidiſſet quiſpiam de caſtells & adverſarium ag- 
mviſſet, telo gracili, quod ganea (legendum eft glavea) di- 
citur, eum jam cominus poſitum petit, quo teſtam capitis ip/ius 
male nudati perforauvit. Gervaſ, Dorobern, ſub an. 
144+ 
Glawance 02e. See Plawden, f. 320. the caſe of 
JeUNess 

Gleba, Glebam ferre. Anno 1335. Cuftos & ma- 
gifter domus Beate Maria Magdalene extra portam au- 
frralem civitatis Exonienſis tulerunt glebam pro redditu ex- 
eunte de quodam gardino extra portam orientalem cvitatis 
predifte, vocato Morley Shulteſhay, & hac confuetudo vo- 
catur gleba. [zack's Antiquities of Exeter, pag. 48. For 
it ſeems the ancient cuſtom of that city was, when the 
chief lord in fee could not be anſwered of the rent due 
to him out of his tenement, and no diſtreſs could be there 
levied for the ſame; then the lord came to the tene- 
ment, and there took a turf or ſtone, and brought the 
ſame to the court ſeven days ſucceſſively; and this was 
called Gleba. 1b. þ. 50. 

Glebariac, Turfs, pete, or combuſtible earth. _—— 
In fikvis, campis vits, ſemitis, morts, glebariis, lapidi- 
bus, metallis, auvibas, &c, Mon. Ang]. tom. 1. pag. 


290. 

Glebe, Elebeland, (Gleba,) Church-land. "Dos vel 
terra ad eccleſiam pertinens. Charta Elfredi Regis, Monat. 
de Croiland, apud Ingulphum. I{mprimis totam inſulam 
Croilandiz pro gleba eccleſie, & pro fitu ſeparali ejuſdem 
wonaſterti dono. Lyndewode ſays, Gleba eft terra in qua 

 wonſiſtit dos eccleſie ; generaliter tamen ſumitxr pro ſolo vel 
pro terra culta; mentioned in the ſtatute of 14 Car. 2. 
c. 25, We moſt commonly take it for land belonging to 
2 pariſh-church, beſides the tithe, Skene ſays, The four 
acres of laud, guhilk is given to the miniſters of the evangel 
n Scotland, 7s called are gleeb, the quhilk ſuld be free 
fra payment of any teinds, Cowell, edit. 1727. 
lebe is a portion of land, meadow or paſture, be- 
longing to, or parcel of the parſonage or vicarage, over 
and above the tithes. Godolph. Rep. 4cg. 

Leaſe of a retory excepting the glebe is a void excep-* 
tion; for no reftory may be without glebe. But he may 
Except parcel of the glebe, So of a manor, excepting the 
demeſnes. Mich. 19 Fac. 1. per Hobart, Winch 23. 
Mabie's caſe. | 

If a parfon hath lands ſowed with corn, and grants the 
land, the corn ſhall paſs incluſive. 2 Bulf. 184. in the 
Caſe of 1oyle v. Ewer. 

S0 if the parſon grants the reQory, reſerving the land, 
he ſhall pay tithes to his grantee. 2 Bul/. 184. in the 
caſe of Moyle v. Ewer. 

If the endowment of the vicarage has ſpecial words, 
that the vicar ſhall have minutas decimas of the glebe, he 
thall have it, Note; It ought to be ancient glebe at the 
ume of the endowment. Ao, 910. Trin. 38 Eliz. 

linca's caſe, 

As long as the vicar occupies the glebe Jand in his own 


hands, he ſhall pay no tithes. But if he demile it to 
Var, IL, 
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another, the leſſee ſhall pay tithes to the parſon that is 
;mpropriated. Brownl. 69. Harris v. Cotton. 

Leſlee of the glebe ſhall pay tithes to the parſon, if it 
be at a very low rent, otherwiſe if at a rack rent; ſed 
{ere of the diverſity. Noy 35. Perkins v. Wilde. 

If the parſon of a church not impropriate leaſes his 
glebe, the leſſee ſhall pay tithes. But otherwiſe 'tis, if it 
nad been an impropriate church, becauſe of the ſtatute of 
32 H.8. of diſlolution, Ney 152. cites it, as the caſe of 
Brewer v. Veſcy, cites D. 43. a. 

By fiat. 28 Hen. 8. c. 11. ſe. 6. Incumbent may 
deviſe corn ſown by him, and growing on his glebe. 

A prohibition was granted to ſtay waſte, upon a ſug- 
geſtion that the parſon ploughed up the ancient glebe 
land, Crumb. 59. Trin. 3 Fac. 2. B. R. Anon'. 

An agreement was about glebe lands incloſed, and the 
parſon, &c. to have an equal quantity, and as good in 
another place. The agreement was decreed. 5 Car. 1. 
Chan. Rep. 41. Morgan v. Clerk. 

Parſon exchanges his glebe land and dies ; the ſucceſſor 
enters into the exchanged land, and takes the profits ; 
yet the ſucceſlor is bound for his time; & adjournatur. 
"Tis clear the exchange ſhall not have been good, if it 
had been made after the 13 of EF. But the exchange in 
this caſe was before. Noy 5. Thurter's caſe. 

Prohibition was moved for to a parſon for digging new 
coal-mines in his glebe, and alſo for ſelling trees ; for tis 
waſte and prohibitable by the ſtatute De non proflernend” 
arbores, &c, The court held, 'it lay not for the mines; 
for then no mines in glebe could ever be opened. Lev. 
on Trin. 15 Car. 2. B. R. Earl of Rutland's caſe. 

y ſtat. 28 Hen. 8. c. 11. Every ſucceſſor, on a month's 
warning, after induQtion, ſhall have the manſion-houſe, 
and the glebe belonging thereto, not ſown at the time of. 
the predeceſlor's death, 28 H. 8. cap. 1r. 

He that is inſtituted may enter into the glebe land 
before induQtion, and has right to have it againſt any 
ſtranger ; per Coke Ch. J. Roll. R, 192. See Uicar. 

Glendower. Several reſtraints and diſabilities laid on 
the Nob of the party of Owen Glendower, 4 Hen. 4. 
C20, oF | 

Glilcywa, A fraternity or company. Tribulium, Cel- 
legium. Cowell, edit. 1727. 


Glomerells, Commiſlaries appointed to hear the dif- | 


ferences between the ſcholars and the townſmen. In the 
edict of Hugh Balſam, biſhop of Ely, an. 1276. there is 
mentioned the Maſter of the Glomerells. 

Glouceſter and Elouceſterſhire, The. ſtatute of 
Glouceſter and its expoſition, 6 Ed. 1. ft. 1. et 2. The 
cuſtom that the lands of felons ſhall be reſtored to the 
heir after one year and a day, 17 Ed. 2. ft. 1. c. 16. 
For rebuilding the town, 27 Hen. 8. c. 1. The poor in 
Glouceſterſhire provided for, 13 Geo. I. c. 19. For ſup- 
plying the city with water, 14 Geo. 2. c. 11. For en-' 
larging the ſtreets and market-places, 23 Geo. 2. c. 15. 

Gloves. Frames for knitting gloves not to be ex- 
ported, 7 & 8 Fall. 3. c. 20. ſer. 8. 

Elove-filver, Money given to ſome ſervants by cuſtom 
to buy them gloves, as a reward and encouragement of 
their Jabours. Inter antiquas conſuetudines abbatiz de Santo 
Edmunds —— capiunt etiam quidam ex predifiis ſervientibus 
glove-ſilver in fe/lo 8. Petri ad vincula quorum hac ſunt 
nomina, clericus cellerarit it. den. armiger cellerarit 1i. den. 
grangiarius it. den. &c, vaccarius 1. den, ancilla 1. den. 
Ex Bertalae: S. Edmundi, MS. fol. 323. | 
Glyn, Signifes a valley in Domeſday. Cowell, edit. 
I727. 

"os; Is uſed ſometimes in a ſpecial ſignification, as to 
£0 to God, is to be diſmiſſed the court; ſo alſo is to go 
without day. Broke, tit. Fayler de Records, num. 1. 
See Smith de Rep. Angl. lib. 2. c. 13. and Kitchin, f. 


193. 

Goaling of vagabonds, That is, ſending them to 
the gaol, 35 EL. c. 7. Ke OY 

Goats, No man may common with goats within the 
foreſt without eſpecial warrant. MNota, That Capreolus 
non eft beſtia venationis foreſle. Manwood's Foreſt Laws, 
cap. 25. numb. 3, _ by 
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Coats hafr, To what dutics liable, 4 1/711. & A. 
Gs Ro | | 
Sod-bote, A fine or amerciament ſor crimes and 
offences againſt God: An eccletiaftical or church fine. 
Cowell, edit. 1727. 

Godaminin, p ERR) Cowell, edit. 1727. 
' Eod-gitd, That which is offered to God. 71d. 

Goninglioot, A cucking ſtool for ſcolds and ſhrews, — 
In Burgos de Montgomery Puig per objurgatrices & 
meretrices multa mala in villa ortantur — videlicet lites, pugne, 
aifſimulationes, &c. ac alia multe inquietationes per earum 
hutefias & clamores. lyitur utimur de eiſdem quod cum capte 
uerunt, habeant judicium de a gogingſtoole, & 1bi flabunt 
nudis pedibus & ſuis crinmibus pendentibus & diſperſis tanto 
tempere, ut aſpici prſſint ab ommibus per viam tranſeunti- 
bus, ſecundum woluntatem bailrvorum noftrorum capitalium. 
Cowell, edit. 1727. | 

Gold and fiſver, and gold\mirhs. Goldſmiths 
ſhall make their woik of due {tandard, and ſhall be or- 


dered as the goldſmiths of London, Artic. ſuper Chart. 28 


Ed... -c20: 

Gold and filver ſhall not be carried out of the realm, 
9 Ed. 23. ff. 3. ct; 8 Ed. 4 fb. 1-6: 26: 5 Re 2. 
Ain 4% 2H. 677, 6: 17 844+. 34 He 7: 


C234 HH. 8. :& I | 
Guld{miths work fall be aſſayed and marked, 37 Ed, 
2... 7% 2 t4. 6.:c 14-17 £8. 4 CI. 


None that make white plate ſhall gild, 37 Ed. 3. c. 7. 

Exchanges of money out of the realm, not to be 
made without the King's licence, 5 R. 2. /t. I. c. 2. 

Multiplication of gold and filver, felony, 5 FH. 4. c. 
4. repealed 1 J/, & 1M. c. 3o. 

Gilding or filvering copper or laton prohibited, 5 ZT. 
$:: C13 | | 

Sflver cilt ſhall be good allay, and ſhall be fold at 46 s. 
84. the pound Troy, 2 Hl. 5. ft. 2. c. 4. 

No metal ſhall be gilt but filver, &c. nor any thing 
filvered but knights ſpurs, &c. 8 H. 5. c 3. 17 Ed. 

o Co Ts 

The price of ſilver limited, for the increaſe of money, 
257.6, & 13 

Silver plate ſhall be as fine as the ſterling, 2 H. 6. c. 14. 

T he goldfmiths of London to have the rule and ſearch 
of all goldſmiths within two miles of their city, 17 Ed. 
7 WY os | 

Foreign gold{miths 
city, 17 Ed. 4. c. 1. 

Refiners ſhall-ſell to none but officers of the mint and 
goldſmiths, 4 H. 7. c. 2. 

Shall ſell filver into maſs molten and allayed, 4, H. 


ſhall dwell in open ftreets in the 


8B 

F Silver ſhall bear 12 penny weight allay in a pound, 4 
F - FE. ro | | 

Deocie in gold lace of Venice, Florence or Genca pro-- 
hibited, 4 H. 7. c. 22. | 

Gold or filver not to 
62S ©: | 

Goldſmiths ſhall mark their work, and keep the 
ftandard, 18 Eliz. c. 15. 

Foreign coin and bullion may be exported free, 15 Car, 
2.6 7x fe 12: | 

Gold and filver extracted from metals to be ſent to the 
mint, 1 1Y.& M. /l. 1. c. 30. ſed. 3. 

Penalty of caſting ingots like the Spanyh, 6 & 7 IF, 
43. & 27- ſet. 3+ | 

Officers of cuſtoms may ſeize bullion if ſhipped un- 
ſtamped, 6 & 7 IV. 3. c. 17. ſed. 6. : 

_ Penalty on broker ſelling bullion, not being a trading 
goldſmith, &c. 6& 7 17.3. c. 17. ſed. 7. ; 
Wardens of the goldſmiths may ſearch for bullion, 
&e, 6& 5 W. 5. c. 17. jett. $. | k 

If ofender cannot prove bullion to be Jawful filver 
by the oath of one witneſs, he ſhall be found guilty, 6 
& 7 IF 3. ©. 19; 0: 

Bullion muſt be famped at Goldfmiths Hall before ex- 
portation, 6&7. i, 3. c..17, jet 5. 7 & 81. 3. 
6396 fed? 6-5: 

Publick houſes prohibited to uſe plate, 7 & 8 I. 3. 


6+ 1s fo 3» | 


be paid to foreigners, 4 H. 7.| 


} res, fc. 


\ 
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Bullion not to be exported without certificate, 7&8 
W. 3. c. 19. /. 6. 
F The new ſtandard of ſilver eſtabliſhed, 8 7, 2-6 & 

ect. 9. | | 
yo manufaCures- may be exported, 9 & 10 J// $ 
c. 28, 

The proportion of gold in gilt wire, and the pod. 
neſs of gold and filver thread regulated, 9 & 10 J/. ,, 
C. 39. | 

Foe in gold and filver_ thread prohibited, 9 
to HY. 3. c. 39. 1 Ann. fl. 1. c. 17. 145 Ges. 2. c 0, 

Aſayers of wrought plate to be appointed in Yo, 
Exeter, Briſtol, Chejler and Norwich, 12 & 13 //, 3 
c. 4. and at Newcaſtle, 1 Ann. ft. 1. c. 9. 

A duty on gilt and filver wire imported, 10 Ann, 
26. ſef?. 46. Made perpetual, and part of general fund, 
3 Geo. I; c 7. 

Duty on ſilver wire made in Great Britain, 10 Arm, 
c. 26. ſ..46. | 

Importation of gold and ſilver lace, 
Prohibited, 10 nr. c. 26. ſet. 66, 
ſeal. 7. 

Coſts to proſecute, 10 Ann. c. 26. ſe. 66. | 

A drawback on gold a.:d filver thread exported, 19 
Ann. c. 26. ſ. 62. 

The old ſtandard reſtored, 6 Geo. I. c. 11. ſe8. 1, 
$0, Penalty on not keeping the ſtandard, 12 Ges, 2, 
C26; | 

A duty on ſilyer plate, 6 Geo. 1. c. 11. ſe. 4. 

Repealed by 31 Geo. 2. c. 32. 


Small pieces of ſilver exempt from the duty, 7 Ge. 1, 


Cc. 20, ſeft. 34. | 

Penalty on ſelling gold and filver ware not marked, 
I2 Geo. 2. c. 26. ſeft. 5. 

Penalty on counterfeiting the marks, 12 Geo. 2. c. 26, 
ſer. 8. | | 
Notes to be ſent with plate to be marked, 12 Geo, 2. 
c. 26. ſedi. g. | | 

Drawback not to be allowed on plate above ſeven 
years old, 12 Geo. 2. ay. 26. ſet. 10. | 
Reo of the aſlay office, 12 Geo. 2. c. 26. {cd 
I3, &c, ”. | 

Importation of gold or ſilver lace or thread, or of 
copper lace or thread, prohibited, 15 Geo. 2. c 20. 7, © 

Importation and making up of gold and filver lace, 
wy ay brocade, &c. prohibited, 22 Geo. 2. c. 36. 

A tax laid on perſons poſſeſſed of ſilver plate, 29 
Geo. 2. c. 14. : 

Church plate exempt, 29 Geo. 2. c. 14+. ſe. 9. 

No drawback on exportation, 31 Geo. 2. c. 32. /. 9. 

Duty on plate repealed, and in lieu thereof a duty of 
40s. on licences, 31 Geo. 2. c. 32. ſet?, 2. Forging 
the ſtamp death, bid. ſe. 15. 

This duty altered by 32 Geo. 2. c. 24. ſed. 3. 

Nolicences neceſlary for ſmall wares, 32 Geo. 2. c. 24- 

Golda, A gulley, a fink, a paſſage for water, &c— 
Conceſſiomem etiam quam idem Thomas fecit——de terris 
furs & terris tenentium ſuorum tam liberorum quam notive- 
rum, a goldis mundandis per ſe & ſuos ſecundum c:nſuetu- 
dinem in louis de Alfertn & Norton uſitatam. Mon. 
Angl. tom. 2. pag. 610. 

Golda, A mine. Conceſſionem quam idem Thomas fc 
cit de terris ſuis & terris tenentium a goldis mundanars 
per ſe & ſuos, Mon. Angl. 2 tom. p. 610. 

Goldwith, ve! Goldwitch. In the records of the 
Tower there is mention of Conſuetudo wecata goldwith © 
goldwitch ; but no explanation of it; perhaps a golden 
mulct. Cowell, edit, 1727. 

Goliardi (from the Fr. goulard, a glutton or greedy 
feeder.) Ecel:ſig catholice ordinis dignitati non modicum 
detrahentes, ſe joculatores ſeu goliardos faciunt aut buffo* 
MS. Decretal. Bonifacii VIII. Univeriitatl 
Oxon. cap. De vita & honeſtate Clericorum. 6 

Goliardus, A buffoon or jeſter. *Tis mentioned :n 
Mat. Pariſ. Anno 1229. viz. Duidam famuli, vel wi 
quos ſelemus goliardenſes appellare, verſus ridiculos comps* 
nebant. Vide Selden. ad Fletam, pag. 524- 
Good abearing, Bonvs geſtus, Is, by a ſpecial fignt- 


fringe and wire 
IS Geo. 2+ Ce 20, 


fication, an exaCt carriage or behaviour of a ſubject t9 


th2 
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the King and his liege people, whereunto men upon their | 


evil courſe of life, or looſe demeanor, are ſometimes 
| bound: For as Lambard, in his Eirenarcha, lib. 2. c. 2. 
Gith, He that 1s bound to this Is more ſtrictly bound 
than to the peace; for the peace 1s not broken without 
an affray, but this ſurety De bono geſtu may be forfeited 
by the number of a man's company, or by his or their 
weapons or harneſs. See alſo Crom. Juſt. of Peace, fol. 
119——127. Cowell. F : 

Good behaviour. See Good ahearing. 

A binding to the good behaviour is not by way of pu- 
niſhment, but it is to ſhew, that when one has broke 
the good behaviour, he is not to be truſted. Per Holt 
Ch. J. Trin. 1 Ann, B, R. Farr. 29. in caſe of the 


Dueen V. Rogers. 


1. In what caſes, in what manner, and how long, a per- 
ſon may be compelled to find ſurety for his good behaviour. 


2. When fuch ſurety is diſcharged or ſuperſeded ; of 
breach thereof, and of pleadings and proceedings therein. 


' 1. In what caſes, in what manner, and how long, a per- 
ſon may be compelled to find ſurety for his good behaviour, 


Per Holt Ch. J. By law none can be compelled to 
find ſurety for his good behaviour, except it be by an- 
* cient cuſtom within a leet, or for vagrancy, or ſome cer- 
tain offence; and here one being committed thus ; 
Whereas A. has been convicted of a miſdemeanor, and 
cannot find ſecurity for his good behaviour, therefore, 
&c. And here could be no certiorari, there being no re- 
cord of the conviction, the party being brought up upon 
a habeas corpus, was diſcharged on motion. Per cur. 
Trin. 12 W. 3. B. R. 12 Mod. 413. Ano. 

If one lives extravagant and high, who has no viſible 
way of getting it, it may be reaſonable to enquire how 
he lives, and may be liable to find ſureties of the good 
behaviour ; but if a man lives in a reaſonable quiet man- 
ner, it is hard to hold him to it; per Holt Ch. J. Mich. 
13. 3. B. R. 12 Med. 566. in Eliz, Claxton's caſe. 

A juſtice of peace cannot bind one to the good beha- 
viour upon a general information, or commit him to 
priſon for refuſing to find ſurcties for his good behaviour 
upon ſuch information. St. Paſch. 25 Car. 1. Sir Wil 

"liam Bronker's caſe. | 

If a witneſs is inſfolent, we may commit him for the 
immediate contempt, or bind him to his good behaviour, 
but we cannot indict him. for it, and that is according to 
the Common law of England; per Holt Ch. J. Tri. 
1 Ann. B. R. Farr. 29. in caſe of the Puecen v. Rogers. 

Surety for the good behaviour may be required of ſcan- 
dalous, turbulent, ſuſpicious perſons, as of forcible en- 
tries, or obſcene writers or recuſants, but not in reſpect 
of bare words; unleſs they tend to a breach of the peace, 
or ſcandal of the government. Fſawk. Pl. C. cap. 61. 
9. See Pl. r, 2, 3, 4: | 

_ A. was committed to Newgate by the mayor of Lon- 
din for calling B. an alderman of London, fool and knave 
upon the Royal Exchange, in the preſence of divers; up- 
on a habeas corpus, it was certified, that the cuſtom of 
| London was, upop ſuch a miſdemeanor, to commit any 
citizen to priſon, &c. but by aſlent of the whole court, 
he was diſcharged. And /almfly J. faid, that if juſtices 
of peace require ſureties of the peace, not having good 
cauſe ſo to do, and the party refuſes, and is committed 
to priſon, falſe impriſonment lies. For the ſtatute of 
34 & 35 £4. 3. which gave them that authority, is 
princip ly for vagrant perſons, &c. and is not intended 
_ for every private abuſe. And Anderſon ſaid, He could 


| Not ſee how the cuſtom could be maintained, 'and that |. 


2 man may be impriſoned for a contempt done in, but 
| Dot for one done out of court. Cre. E. 689. Trin. 41 
Eliz, C. B. Dear's caſe. 

One was indi&ted for that he ſcandaloſe E& contempruoſe 
Þropalavit & publicavit verba ſequentia, 'viz, That none of 
the juſtices of peace underſtand the ftatutes for the ex- 


ciſe, unleſs Mr. 4; B. and he underſtands but little of | 


em ; no, nor many parliament-men do not underſtand 


0:.0V-. 

trem upon the reading of them. And. it was moved to 
quail the indictment, for that a man could not be in- 
dicted for ſpeaking ſuch words ; and of that opinion was 
the court; but they ſaid he might be bound to his good 
behaviour. Paſch, 21 Car. 2. B, R. Vent. 16. The King 
v. Burford. | 

In an ation on the caſe for maliciouſly proſecuting an 
indictment of perjury, of which he was acquitted. Up- 
on Not guilty pleaded, it appeared on the evidence, that 
the defendant was a juſtice of peace, and procured ſome- 
as witneſſes to appear againlt the plaintiff, and his own 
name was indorſed on the indictment to give evidence. 
The court agreed, this did not make him a proſecutor 
for if a juitice of peace knows any perſon that can give 
evidence againft one indicted, he ought to cauſe him to 
do it. But it was proved on the detendant's fide, that 
this indictment was drawn up by an order of ſeflions. 
Keyling Ch. J. ſaid, the plaintiff deſerved to be bound to 
his good behaviour, for bringing this ation. Afich. 21 
Car. 2. B. R. Vent. 47. Girlington v. Pitfield. 
_ A. offers money to a woman with child to buy poiſon 
to kill the child; this is good cauſe to bind A. to his good 
behaviour. Trin. 28 El:z. B. R. Cro, E. 49. in the 
caſe of Str Cocham and Ux. v. Witnam. 


cauſe to bind the party to his good behaviour, Paſch, 
24 Car. B. R. For the aftronting of juſtice is a publick 


miſdemeanor, and not a private one, altho' it be done but 


to the perſon of one man, as to the judge of a court, a 
juſtice of peace, &c. becauſe ſuch perſons are publick 
miniſters of juſtice, and aCt for the commonwealth. 
L. P. R. 649, 650. | 

Stat. 34 £4. 3. 1. Impowers juſtices of peace to chaſtiſe 
rioters, barretors, and other es. and alſo to im- 
priſon and puniſh them according to law, and by diſcretion 
and good adviſement; and alſo to bind perſons of evil 


fame to the good behaviour, and to hear and determine 
felonies and treſpaſles done in the ſame county according 


to law, | 


This ſtatute being penned in ſuch general words ſeems 
in a great meaſure to have left it to the diſcretion of 
juſtices of peace, to determine what perſons are fit to be 
bound to their good behaviour, and conſequently ſeems 
to impower them, not only to bind over thoſe, who ſeem 
to be notoriouſly troubleſome, and likely to break the 
peace, as eves-droppers, &c. but alſo thoſe who are pub- 
lickly ſcandalous, or contemners of juſtice, &c. as haunters 
of bawdy-houſes, or keepers of lewd women in their 
own houſes, common drunkards, or thoſe that ſleep in 
the day, and go abroad in the night, or ſuch as keep ſuſ- 
picious company, or ſuch as are generally ſuſpe&ted as 


robbers, or ſuch as ſpeak contemptuous words of inferior 


magiſtrates, as juſtices of peace, mayors, &c. not being 
in the actual execution of their offices; or of inferior 


officers of juſtice, as conſtables, &c. being in the actual 


execution of their office; but it ſeems that raſh, quar- 
relſome or unmannerly words, ſpoken by one private 
perſon to another, unleſs they direQly tend to a breach of 
the peace, are not ſufficient cauſe to bind a man to his 
good behaviour. 1 Hawk, Pl. C, Abr. 153. cap. 61. 
/« 2. the book at large, ſe. 2, 3, 4. 
convicted of diſturbing divine ſervice, x A. ft. 2. c. 3. 
ſeet. 6. | | | 

Or offending againſt game laws, 5 £1. c. 21. ſee. 2, 3. 
22 & 23 Car. 2, c. 25. ſed. 4. | 

Or entertaining outlawed felons, 43 Eliz. c. 13, 
feet. 5. | b 
| Or perſons infected with the plague going abroad, tho? 
no ſore on them, 1 ac. 1. c. 31. ſed. 7. | | 


Or convidted a ſecond time of drunkenneſs, 4, Fac, 1. 


C8. Je}. 3. $1 Jar 1; 6.7: ſet. 


giance, 1, & M. fa. 1. c. 8. ſe. g. 
Or of felons after pardon, 5 JF. & A. c, 13. ſe. 2. 
Of perſons unlawfully gaming, g Ann. c. 14. je@. 6. 
Or committing diſordexs in duck-yards, 1 Gez. 1. c. 


was ſe.2. NT IM 


Or 


If one do affront any court of juſtice, this is a good. 


Sureties of good behaviour may be required of perſons 
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Or unlawfully hunting in parks, 3 Fac. 1. c. 13. o'Ie: 


Or refuling to take the oaths of ſupremacy and alle- 
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Or deſtroying timber, 1 Geo. 1. c. 48. ſe. 3. 

Or forcing through turnpikes, 8 Ges. 2. c. 20. ſe. It. 

Or pretending to witchcraft, 9 Geo. 2. c. 5. ſet. 4. 

Or aſliſting in running goods, 9 Ges. 2. c. 35. ſed. 
19. | 
W here one is arreſted to the peace, the juſtice is not 
bound to demand ſurety, but the party ought to offer 
ſurety, otherwiſe the juſtice may award him to gaol. 
Br. Peace, pl. 7. cites 24 H. 7.8. : 

Note; Where ſupplicauit of peace is directed to the 
juſtices of peace, the juſtice, ro whom the writ is firſt 
delivered, ſhall alone make precept to take the party to 
find ſurety, and it ſhall be returnable before him only, 
and he only ſhall take ſureties, and ſhall make the return 
alone without the others. Br. Peace, pl. 9. cites 21 Hd. 7. 
20. per Fineux Chief Juſtice. 

he court was moved to grant the good behaviour 
againſt the Lord Flv, becauſe he was indicted for a foul 
battery at the ſeſſions in London, and the bill was found 
againſt him ; but per Roll Ch. J. it cannot be granted 
on a motion, but you muſt prefer articles againſt him 
here on oath, and then you may move for it; and if 
there appears cauſe in the articles, it ſhall be granted. 
Str. 299. Mich. 1651. B. R. Davis v. Lord Foliet. 

He that doth, upon articles ſworn in court, deſire that 
the party, againſt whom the articles are ſworn, may be 
bound thereupon to the good behaviour, muſt expreſs 
ſome ſpecial matter in thoſe articles, for which he ought 
to be bound to the good behaviour ; for if the articles be 
only general, the good behaviour is not to be granted 
upon them; for a general accuſation is no accuſation on 
account of the uncertainty of it, and the party cannot 
tel] what anſwer to make to ſuch a general accuſation. 


' .L. P. R. 650. 


' Bond of 1000/7. may be required for keeping the peace, 
as the caſe may ſtand, v:z. if the party bound be a dan- 
gerous perſon ; per Roll Ch. J. Paſch. 1652. B. R. Sti. 
322. Anon.” 

The return of the recognizance ought to be certified 
by the perſons who took it, and if by any other, as the 
ſheriff, &c. it is not good. Trin. 21 Jac. 1. B. R, 
Cro. F. 669. Lemard Ford v. King. 

By the courſe of the court, a perſon bound to keep 
the peace, ought to continue upon his recognizance for a 


year; per Helt Ch. J. 12 Med. 251. Mich. 10 IW. 3. 


2. Then ſuch ſurety is diſcharged, or ſuperſeded ; of 


' breach thereef,, and of pleadings and proceedings therein. 


In error, when the peace is granted in B. R. and after 
ſuperſedeas of the Chancery comes to them, þſo fads their 
power in bank is expired, and the party, againſt whom 
it was awarded, is diſcharged againſt them of the bank ; 
per all the Juſtices. Br. Peace, pl. 17. cites 21 Ed. 4. 
40. | | 
And when a man has found ſurety to keep the peace 
againſt F. S. and all the King's people, the party cannot 
releaſe 1t after, becauſe others have intereſt in it; but 
Brook fays, it is uſed otherwiſe now. 1b1d. 

And if he pays the money, he ſhall be awarded to pri- 
ſon, till he find ſurety again; for the firſt recognizance 
is now determined, and he appears to be a treſpaſſer of 
the law; and if the ſureties die, there, upon a ſurmiſfe of 


- the King's attorney, the court ſhall award proceſs, to 


compel the parties to find new ſureties ; per all the Juſ- 
tices, and by others e contra, for the executors are 
obliged. 1b1d. | 

And by ſome, if a man finds ſurety of the peace, and no 
day is limited, there none can releaſe it, but he is bound 
during his life, and therefore it is good to find ſurety till 
fuch a day. 1b:4. | 


- 


A new King cannot take the forfeiture of mainprize 


| faken in the time of the King his predeceſſor. Tempore 


E. 3. tit. Re-attachment in Fitz. 18. And ſuch main- 
prize was auno 1 H. 7. 20, And the opinion of the 
court was, that by the death of the King it is diſcharged, 
and that every ſurety of the peace, and mainpernor, for 
keeping of day in the time of another King, are.diſcharged 
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G O O 
by the demiſe of the King in every court ;- guod fuit con- 
ceſſum of ſurety to the peace, for it is ſervare pacem my. 
firam, viz, of that King ; and his peace is determined þ 
his death. Br, Peace, pl. 15. cites 1 H. 7. 2. and 1 Eq, 
5. I. and Fitz. Re-att. 18. accordingly. | 

Where on reading affidavits, and examining the matter, 
it appeared to the court, that the binding to the good 
behaviour was upon malice and for vexation, B. R, dif. 
charged them. Hill. 1652. B. R. Sti. 364. Sir Thomas 
Revell's caſe. 

Note; 'The King cannot diſcharge recognizance taken 
for ſurety of the peace, but after it is broken he may, 
Hill 1& 2W.& M.C.B. 2 Vent. 131. cites 11 H, 7, 
12. and in Marg. 1 I1/t, 238. Vaugh. 334. 

A huſband was bound to the peace for a year, upon 
articles exhibited againſt him by his wife; and on motion 
to diſcharge the recognizance, upon ſuggeſtion that the 
wife was conſenting, it was denied per Holt, who ſaid, 
how can we diſcharge it before the condition is perform'd. - 
Paſch. 6 Ann. B, R. 11 Mod. 1cg. The Dueen againſt 
Lord George Howard. 

It hath been holden, that a certiorari to remove a re- 
cognizance for the good behaviour, will ſuperſede its ob- 
ligation ; but this would be highly inconvenient, and the 
contrary opinion ſeems to be ſupported with the better 
authority. 2 Hawk. Pl. C. 294. cap. 27. ſed?. 65. cites 
as follows; 2 R. A. 922. (F.) pl. 12. Dalit. cap. 75. 
Cro. Fac. 2.82. | 

To be drunk is breach of good behaviour, but choletrick 
words, being provoked by another, is not ; per Houghton 
J. and Chamberlain accordingly; but per Montague |. 
Words that are actual and violent and not vocal, are a 
nach. Mich. 18 Jac. B. R., 2 Roll. R. 200. Stamper v, 

ide, | 

If one that is bound to the peace break his recogni= 
Zance, he may be indicted upon it, for 'tis a new offence 
per Roll Ch. J. 1653. C. B. Sti. 369. Anor'. ? 

Such a recognizance ſhall not only be forfeited for ſuch 
actual breaches of the peace, for which a recognizance for 
the peace may be forfeited ; but alſo for ſome others, 
for which ſuch a recognizance cannot be forfeited, as for 
going armed with great numbers to the terror of the peo- 
ple, or ſpeaking words tending to ſedition. And alſo 
for all ſuch actual miſbehaviour, which are intended to 
be prevented by ſuch a recognizance, but not for barely 
giving cauſe of ſuſpicion of what perhaps may never ac- 
tually happen, Hawk. Pl. C., cap. 62. pl. 6. 

If a man be bound to good behaviour with ſureties, 
and for his appearance in B. R. at a day certain, and hs 
dies before the day, and for non-appearance the recogni- 
Zance be eſtreated, and proceſs made againſt the ſureties, 
the ſureties muſt ſhew by plea all this matter before they 
can be diſcharged; and if the Attorney General will 
confeſs it, *tis enough ; otherwiſe, if he will take iſſue 
on the death, it muſt be tried. Paſch. 25 Eliz. B. R. 
Savil 53. pl. 114. Half- Hide's caſe. 

Sci. fa. on a recognizance for the good behaviour 
taken in the Crown Office. The breach afligned was, 
that he aſſaulted and beat ſuch a one ſuch a day, and ſays 
not vi & armis. And for this cauſe, after verdict, the 
exception was taken, and judgment ſtayed. Cre. 7. 
412. Mich. 14 Jac. B. R. The King v. Hutchins. 

The recognizance of peace being taken by a juſtice of 
peace, it may be certified by certiorari, tho? the juſtice of 
peace does not bring it to the ſeſſions, nor to the c1y/fcs 79- 
twlorum ; and if ſuperſedeas be returned to the ſeſſions, and 
no recognizance, then certiorari may be awarded to the 
ſame juſtice to certify the recognizance z but ſee the ſta- 
tute of 3 H. 7. cap. 3. that the juſtice forfeits 10.7. if he 
does not certify the recognizance at the next ſeſſions. 
Br. Peace, pl. 11. cites 2 H. 7. 11. 

'Tis a common courſe, in caſes of perſons bound to 
their good behaviour, to indict them, which will be evi- 
dence in a ſc. fa. on the recognizance.. ill. 30 £1z- 
B. R. Cre. E. 86. King's caſe. 

Capias againſt A. wo find ſureties De ſe bene gerends. 
Sheriff may break the houſe to arreſt the party, as upon 
a cop. utlag. Trin. 42 Eliz. B. R. Me. 60d. pl. $57e 
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To have ſecurity of peace.of one, you muſt make af- 
fidavit of the Cauſe of fear, and exhibit it in articles, 
and then make afidavit that you demand this, not of any 
i1l-will or malice, but out of fear of ſome bodily hurt. 
Mich. 13 W. 3- B. R. 12 Mo. 565. Ano, See 


Sub COuntrys Bona patria, Is an affiſe or jury of 
countrymen or good neighbours, Skene de Verbor. Signif. 
Verb. Bona Patria. 

Goods and chattels, (Bona & catalla) Perſonal, 
&;, See Chartels. | 

Goole, (from the Fr. goulet, or the Latin gula) In 
flat, 16 & 17 Car. 2. cap. 11. is a breach in a bank, or 
ſea-wall, or a paſſage worn by the flux and reflux of the 
ſea, 

Gozce, Gourt, and Goo), (from the Fr. gort, z. e. 
a wear,) Locus in fluvio coarftatus, piſcium capiendorum 
gratia, A wear. It is recorded, that all ſuch gorces, 
mills, wears, flanks, flakes and kiddles, which be levied 
and ſet up in the time of King Edward, the King's grand- 


father, and after, whereby the King's ſhips and boats be diſ- 


turbed, that they cannot paſs in ſuch river as they were 
wont, ſhall be out, and utterly pulled down, without being 
renewed, Stat. 24 Edw. 3. ft. 4. c. 4. Sir Edward Coke (on 
Littl. fol. 5. b.) ſeems to derive it from gurges, a deep 
pit of water, and calls it gors or gulf, But quere, if 
not a miſtake, For he ſays in Domeſday, it .is called 
gourt and gort, the very French word for a wear, And 
we find in the Black Book of Hereford, fol. 20. Duod 
tres gurgites in aqua de Monew attachiantur per homines de 
Groſſo monte + Where gurgites is uſed (tho' improperly) as | 
a Latin word for gorces or wears. Cowell, edit. 1727. 
Goze, A ſmall narrow flip of ground——Due rode 
jacent juxta viam ſcilicet le ym Baer ſhateſorlang, Paroch, 
Antiqu. p. 393. Una acra & dimidia jacent ſimul ihidem, 
if vocantur quinque gores, 1b. 532. Unaacra cum una gore. 
Ib, 534. See Kennet's Gloſſary. 
Cote, (from Lat. gutter, or Saxon geotan) A ditch, 
fluce or gutter, Cowell, edit. 1127. | | 
Governozs of the cheſt at Chatham, Are certain 
officers appointed to take care of, and relieve the poor 
and maimed ſeamen belonging to the King's navy. 22 
& 23 Car. 2. At to prevent Difturbances of Seamen, &c. 
Grace, Acts of parliament for a general and free par- 
don, are called As of Grace. 4 Geo. 1. c, 29, &c. 
Gzadual. See Gtaile. 
Gzaduates, (Graduati) Are ſuch ſcholars as have 
en degrees in an univerſity. 1 H. 6. c. 3. 
Gzadug, A year; the epitaph of Y/illiam the Con- | 
Ordericus oitalis, lib. 8. 


" I 


Pro ſeptem gradibus ſe volverat atque duobus 
Virgims in gremiis Phabus, & hic obitt. 


Gaaffer (Fr. Greffer, Scriba) Signifies a notary or | 
(crivener, and is uſed in the ſtat. 5 Hen. 8. c. 1. 

Ezaſtio, Ezaphio, Gzavio, An Earl, as Land- © 
87ave, a Magiſtrate, a Judge, an Advocate Nec © 
princeds, nec graffio hanc lenitatem prefatam mutare au- 
deat. Carta Kenulphi Regis Merctorum apud Mon. Ang]. 


& 208 hs, 5 | 
Graffium, A writing- book, a regiſter, a lieger- book 
or cattulary of deeds and evidences. David Eprſcopus 
Menevenſis, Sanfts Thema Archiepiſcoro in exilium detruſo, 
a ſiodibus capitale figilli.%1 abflulit, & librum poſſeſſionum 
quid praffium appeilatur, Annal. Eccleſ, Menevenſis 
apud Angl. Sacr., P. 1. p. 653. 
| Guile, Gyadale, or Gzaduale, A gradual or book 
containing ſome of the offices of the Roman church. 
Gradale, fays Linwsed, fic diftum a gradalibus in ta.i li- 
bro contentis, Provincial. Ang. lib. 3. The word is men- 
toned in Plowden, fol. 542. and 37 H. 6. 32. It is 
ſometimes taken for a ma 5-bcok, or part of it inſtituted 
by Pope Cele/line, Anna 432. according to Cotgrave. 
owell, edit. 1727. . | | 
main, The 24th part of a penny-weight. In 51 
Hen 3. Denarius Anglize qui nominatur ſter|:ngus, ro!un- 
dus fine tonſura ponderabit triginta & duo grana frument! 


in medio ſpice, Thele thirty-two grains in the middle of 
Vop, i | . : | | 


02x 


the ear of corn are the natural grains, which for the bet- 
ter accommodation of accounts, are now reduced ta 
enty-four artificial grains, Cowell, edit. 1727. 
Szana, Shrubs or buſhes. De grana unius acre. Mon. 
2 tom. p. 453- See Gzava, 
Gtand alſiſe, See Alliſe and Pagna aſlila, 
Gzand cape, See Cape and Attachment. 
G2and days, Are thoſe in every term ſolemnly kept 
in the inns of court and Chancery, viz. In Eafter-term, 
7 2 eng on: in Trinty-term, St. Fohn Baptiſts day, in 
Michaelmas-term, All Saints-day, (and of late All. Souls- 
day) and in Hillary-Term, the Feaſt of the Purification of 
our Lady, commonly called Candlemas-day. And theſe are 


| Dres non juridici, no days in court, Cowell, edit, 1727. 


G!and dilkreſs, Magna diftridtio, Is fo called for the 
quality and extent thereof, for thereby the ſheriff is com- 
manded, Duod diſtringat tenentem, ita quod ipſe nec ali- 
quis per ipſum ad ea manum apponat, donec habuerit aliud 
praceptum, & quod de exitibus eorundem nobis reſpondeat, & 
quod habeat corpus ejus, &fc. "This writ lies in two caſes, 
either when the tenant or defendant is attached, and fo 
returned, and appears not, but makes default; then a 
grand diſtreſs is to be awarded : Or elſe when the tenant 
or defendant hath once appeared, and after makes de- 
fault, then this writ lies by the Common law in lieu of 
a petit cape, 2 Par. Inſt. fol. 254. +51 H. 3. cap. 9. 
We/tm. 1. cap. 44. and Fla, lib.2. c. 69. ſef?. penult, 
See Diltreſs., 

GEzand jury, See Jury. 

G2and Serjeanty. SeeThivalry and Berſeanty. 

Gzange, (Grangia) Is a houſe or farm, not only 


| where corn is laid up, as barns be, and granaries, &c. 


but alſo ſtables for horſes, ſtalls for oxen, ſties for hogs, 
and other things neceſſary for huſbandry: And by the 


grant of a grange ſuch places will paſs. Provinc. Angl. 


lib. 2. tit. De Tudicits, cap. Item ommis. 

G2angerus, The granger or grange-keeper, an officer 
belonging to religious houſes, who was to look after their 
grange or farm in their own hands, Grangerus, gquz 
eft unus ſervientum de feodo cujus officii collatio ſpeftat ad 
abbatem, debet eſſe in curia grangiarum & bt in omni- 
bus commodo cellerarii intendere. Ex Cartular, S. Ed- 
mundi, MS. fol. 323. He was otherwiſe called gran- 
gtarius, and in this he differed from the granatarius, that 
this latter was keeper of the granary or corn-chamber in a 
religious houſe, the other accounted for the profits of a 
country grange. And therefore it was expreſly provided 
that the ſame perſon ſhould not execute both offices — 


Nec ſuftineatur quod prepoſitus fit granatarius & gran- 
_ | giarius ſimul, Fleta, 1. 2. c. 12. ſeR. 1. 


Gtangiarius, Is he who has the care of places for all 


| manner of huſbandry. See G1zange and.G)angerus. 


Gant, (Conce//io,) Signifies a gift in writing of ſuch 
a thing as cannot aptly be paſſed or conveyed by word 


only, as rent, reverſion, ſervices, advowſons in groſs, 


common in ty tithes, &c, or made by ſuch perſons as 
cannot give but by deed ; as the King, and all bodies po- 
litick ; which differences are often in ſpeech negleQed, 
and then it is taken generally for every gift whatſoever, 
made of any thing by any perſon ; and he that granteth 
15 named the grantor, and he to whom it is made, the 
grantee. Weſt. Symbol. part. 1. lib. 2. ſeft. 334. A 
thing is ſaid to lie in grant, which cannot be affigned 
—_—_— deed. Coke, -1tb. 3. fol. 63. Lincoln college caſe. 
owell, | 


The word grant is regularly applied to things incorpo- 


| real, ſuch as advowſons, rents, commons, reverſions, 


&c. which are therefore ſaid to lie in grant, and not in 
livery, becauſe they can't paſs from one to another with- 
out deed. Co. Lit. 172. a. 332. a. 2 

On this difference between things corporeal and incor- 
poreal, it hath been held, there can be no diſcontinuance 
of things which lie in grant ; and therefore if tenant in 
tail of a rent, advowſon, common or remainder, or re- 
verſion expectant on a freehold, make a grant by deed or 
fine, or difleiſe the tenant of the land, out of which the 
rent is iſluing, whereof he is ſeiſed in tail, and make a 


feoffment with warranty, that theſe aQts work no diſ- | 


con:inuance of the intail ; for nothing paſſes but during 
Sf the 
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the life of tenant in tail, which is lawful. Zi. ſe. 
627. Co. Lit. 327. a. 3 Co. 85, 1 Leon, 111. and 
ſee 2 And, 110. X 

Alſo of things which may be transferred without the 
notoriety of livery or ſeifin, ſuch as rents, advowſons, &c. 
which lie in grant, a man can't by any diſpoſition or at 
en pais forfeit them; and therefore if a man ſeiſed of a 
rent, advowſon or common for life, grants them by deed 
to another in fee, this is no forfeiture ; for this can be 
no way prejudicial to him in reverſion, becauſe ſhould the 
grantee claim an eſtate in fee, he can make no title without 
the original grant made to his grantor, by which it muſt 
appear what intereſt he had, and conſequently what eſtate 
he could convey ; and ſo the grantee, notwithſtanding the 
grant in fee, can claim no larger eſtate than his grantor 


| had power to make, and fo he in reverſion can receive 


no prejudice, Co. Lit. 233. b. 8 Co. 45. a. 

So there can be no occupant of things which lie in 
grant, and which can't paſs without deed, as rents, &c. 
becauſe theſe things having no natural exiſtence, but con- 
ſifting purely in the agreement, and depending on the in- 
ſtitution of the ſociety for their being, no man can enter 
to poſſeſs them ; beſides, as theſe things are framed, and 
have their exiſtence by the municipal laws of the nation ; 
ſo thoſe laws have eſtabliſhed the ſolemnity of a deed to 
transfer them ; from whence it follows, that ſince no man 
can make himſelf a title to thoſe things without deed, 
whoever claims them, muſt ſhew he is a party to the deed 
before he can derive himſelf a title to the things contained 
in the deed. 'Co. Lit. 41.b. 2 Roll. Abr. 150. Cro. 


Eliz, 721, got. Vaugh. 199. 


I. What perſons may make good grants ; and of grants 
by corporations, eccleſiaſtical perſons, infants, feme coverts, 
ideots and perſons of inſane memory, «nd perſons under 


2. What perſons may take by grant. 

3. What things or intereſt may be granted. 

4. What ſhall be a ſufficient name or deſcription of the 
grantor or grantee, to make a grant good and certain. 


T. What perſons may make good grants ; and of grants by 
corporations, eccleſiaſtical perſons, infants, feme coverts, 
ideots and perſons of inſane memory, and perſons under 
dureſs. | 


Corporations aggregate, altho' they be inviſible, and 
exiſt only in ſuppoſition and intendment of law, yet are 
they capable of making grants and parting with' their 
poſſeſions. 2 Bac. Abr. 646. See Copponation. 

But a dean without the chapter, a mayor without his 
commonalty, the maſter of a college or hoſpital without 
his fellows, cannot grant or make any contract that will 
bind the corporation. 21 £4. 4. 12. Moor 51, Perk. 


_. feft. Jt, 32. 


The grants of all dead perſons in law, as monks, friars, 
canons profeſſed, and ſuch like religious perſons, were al- 
ways held void, Perk. ſect. 3. ro 

But it ſeems that by the Common law, deans and 
chapters, maſters and fellows of colleges, maſters and 
brethren of hoſpitals, and ſuch like corporations aggre- 
gate. of many, might of themſelves alone, without the 


_ conſent or confirmation of any, have made long leaſes for 


lives or years, or gifts in tail, or eſtates in fee to others 
of their poſſeſſions, at their wills and pleaſure, Comp. 


: . Incumb. 415. 


So biſhops, deans, &©&c. ſeiſed in the right of their 
biſhopricks, deaneties, &c, So archdeacons, prebends, 
parſons, vicars, &c, with the conſent and confirmation 
of others, might grant their poſſcfiions-in the ſame manner 
as other aggregate corporations. Camp. Incumb. 415. 

But now by the ftatutes of x Ez. cap. 19. and the 


13 Eliz. cap. 10. All gifts, grants, feoffments, or other 


conveyances by biſhops, maſters, and fellows of colleges, 


deans and chapters, &c. are void, except leaſes for the 
\ term of twenty-one years, or three lives, being made confor- 


mable to the rules preſcribed by theſe ſtatutes. See theſe 


ſtatutes and the explanation of them, under title Leaſe, 


G'- KR: A: 

Tf a perſon obtain a grant to build houſes on chu 
or college land, and this is confirmed (where confirm. 
tion 1s neceſſary) ; this grant makes no alienation, but is 
only as a licence or covenant ; for the ſoil remains in the 
rantors and ſo by conſequence the houſes are alſo in him 

elly 57. | 

Eccleſiaſtical perſons ſeiſed of advowſons in right 
their churches are reſtrained from alienating the ſame, of 
granting the next or other avoidance thereof, to the pre. 


4.judice of their ſucceſſors; for theſe are parcels of the 


poſſeflions and hereditaments of the church, and not 
things whereof an annual rent or profit can be reſeryeg, 
7 Co. 7. Bedford's caſe. . 

But tho' theſe grants are void againſt their ſucceſſyr; 
and the King, yet the grant of a biſhop, in ſuch caſe, is 
good againſt himſelf ; ſo that he cannot ayoid it Curing 
the time that he continueth biſhop, the ſlatute being made 
only for the benefit of the ſucceſſors and the King, that 
by the preceding poſleſſors they might not be prejudiced 
in their reſpeCtive rights; but not to reſtrain thoſe in 
poſſeſſion from doing any thing to bind themſelves duri 
their own time, Cro. Eliz. 207, 440, 690. 1 And, 
241. 

The like law- in caſe of grants made by deans and 
chapters, for they are void when the dean (being prin. 
cipal member of the corporation) dies, and bind both 
Ya and chapter during his life only. 3 Co. 60, Cr, 

ac. 173. | | 

As the grant of. the next avoidance of an advowſon is 
only void againſt the ſucceſſor himſelf, but ſhall bind the 
biſhop, &c. ſo if an annuity be granted by a biſhop out 
of the poſleſſion of the biſhoprick, this is not void againſt 
the biſhop that makes the grant thereof. 10 Cy, 69, 
1 Keb. 182. Hard, 366, 

So if an archdeacon, dean, prebend, &c, make leaſes, 
or other grants of any of their ſole poſſeſſions, not war- 


| ranted by ſtatute, they ſhall be bound by their own 


grants for the time. Gomuld/. 138. Hetly 24. 

Where the maſter and fellows of a college by deed in- 
rolled made a leaſe not warranted by the ſtatute, and 
levied a fine, and five years paſſed without claim ; in this 
caſe, tho' it was held, that the leaſe was void againſt the 
ſucceeding maſter, yet that it was good during the life of | 
the maſter that was party to the leaſe, and made no claim, 
becauſe he is the head and principal part of the corporation, 
11Co. 67, 1 Roll. Rep. 151. 1 Leon, 306. 

Infants in regard to their want of underſtanding are ( 
far proteted by the law, that regularly all their grants 
are void in the ſame manner as their contrafts. 2 Bac, 
Abr. 647. | 

But herein the law diſtinguiſhes between ſuch grants 
as are void, or only voidable : The firſt of which are all 
ſuch gifts, grants or deeds, made by an infant, which do 
not take efte&t by delivery of his hand; as if an infant 
give a horſe and no delivery of the horſe with his hand, 
and the donee take the horſe by force of the gift, the in- 
fant ſhall have an aQiion of treſpaſs, for the grant was 
merely void. Perk. ſe. 12, 19. 

But if an infant enters into an obligation, makes a feoff- 
ment, levies a fine, or ſaffers a recovery, theſe are not 
merely void, but only voidable by him. Perk. ſect. 12, 
13. | | 
If an infant being ſeiſed of a carve of land, grant 2 
rent-charge to be iſfluing out of the ſame carve by deed, 
and the grantee diftrain, he ſhall puniſh him as a treipaſler, 
notwithſtanding that the infant delivered the deed with 
his own hand. Perk, ſe, 13. | oY 
If an infant grant arent by fine, this grant is voidab'e 
by himſelf during his nonage, by a writ of error ; but if 
he do not avoid it during his nonage, it is good for ever; 
alſo if he die during his nonage, his heir ſhall not avoid it- 
Perk. ſe. 8, 19. 

An infant being lord of a copyhold manor may grant 
copyholds, for thoſe eſtates have their force and effect from 
the cuſtom of the manor by which they have been e- 
miſed, and are demiſable, time out of mind, without 
any regard to the peiſon of the grantor, Moy 41. 4 C0. 
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A grant by a ferne covert is 'v6id, Tor no' a& of her's 


can transfer that intereſt which the intermarriage has 
veſted in the huſband ; and therefore if a man be ſeiſed 
of land in right of his wife, and his wife grant a rent 
iſſuing out of the ſame lands, without the knowledge of 
the huſband ; this grant is void ; and fo it is notwith- 
ſtanding that the huſband had conufance of it, if it be 
made and delivered without his aſſent, or with his aflent, 
if it be made in the name of the wife, and not in the 
name of the huſband ; and notwithſtanding the huſband 
were abroad out of the country, at the time of ſuch grant 
made and delivered, fo that it is known whether he be 
alive or dead ; yet ſuch grant is -void if the huſband be 


living ; inaſmuch as if the grantee, by force of ſuch grant, 


entered into the land and diſtrained, the huſband, at his 


return, ſhall have for his entry and diſtreſs an aQtion of 


treſpaſs. 2 Bac, Abr. 648. Perk. ſet. be See Baron 


_ and feme, 


So if there be a difference betwixt the huſband and wife, 
by reaſon whereof certain lands of the huſband are aſ- 
ſigned unto the wife by the friends of the huſband, and 


| by his aſſent, and the wife grant a rent-charge to be if- 


ſuing out of the ſame lands unto a ſtranger, the grant is 
yoid. Perk. ſet. 8. X 

If a ſingle woman being ſeiſed of a carve of land, by 
deed grant a rent-charge thereout, and ſhe delivers the 


deed to a ſtranger as an eſfcro], upon condition, that if | 


the grantee go to Rome, and return back again before the 


| feaſt of Eafter then next following, that then he ſhall de- 
liver the ſame eſcrol as her deed unto the grantee; the 


woman marries, and before the feaſt of Eafter, and 
during the coverture, the grantee goes to Rome, and returns 


again, and the ftranger delivers the eſcrol unto him as the 


deed of the woman ; this grant is good, notwithſtanding 


- that the huſband was ſeiſed of the land in the right of his 


wife, before that the grant took effet; for it ſhall have 
relation to the firſt delivery, at which time ſhe was a 
feme ſole. Perk. ſe. 9. | | 

But in this caſe the grantee ſhall not have any rent by 
force of the ſaid grant before the laſt delivery, when the 
ſame took effe& as a complete deed. Per#. ſed. 10. 

Alfo in ſuch caſe, if the woman had been married at 
the time of the delivery of the deed as an eſcro], and her 
huſband died, and the grantee, after his death, had per- 
formed the condition, the grant had been void ; for the 
delivery of the deed as an eſcrol, being at a time when 
ſhe was 'a feme covert, no ſubſequent at can 'make it 
good, Perk. ſed, 11, 

If a wife by a fine grant a rent out of her lands, this 
prune ſhall not bind the huſband during the coverture ; 

ut if the huſband die before his wife ſhall reverſe the 
fine by writ of error, the wife ſhall} be bound for ever. 
Perk. ſet. 20, | 

It ſeems that, by the ſtrit notions of the Common law, 
the grants of ideots and perſons of non-ſane memory are 
goo, and that they themſelves cannot avoid ' them «1 
pretence of diſtrattion ; becauſe if the excuſe were real, 

et it would be repugnant in itſelf, becauſe he did not 

ow or remember the thing done. Perk. ſe. 21, 
4 Co. 123. See.tit. Jdeots and Lunaticks. 

But if a man of inſane memory, being ſeiſed of a carve 
of land, grant a rent iſſuing out of the ſame Jand in fee, 
and die, and his heir enter, and the grantee diſtrains for 
the rent behind, the heir ſhall have an aRtion of treſpals ; 
but if the grantee had diſtrained in the life of the grantor 
for the rent behind, the grantor ſhould not have an ation 


_ of treſpaſs ; for he cannot avoid his deed by diſabling of 


himſelf, Perk. ſee?. 21. | 
And here we muſt further obſerve, that the law di- 
ſiinguiſhes between tt.e grants or as done by ideots, &c. 


 #n Pais, and thoſe acknowledged on record ; that as to 


the firſt they are not admitted to diſable themſelves from 
the inſecurity that may ariſe in contrats from counterfeit 
madneſs and folly ; but their heirs or executors may avoid 
ſuch a&ts by pleading the diſability. 4 Co. 124. a. Be- 
perley's caſe. Co. Lit. 247. Cro. Eliz. 398, 622. 

But neither the ideot himſelf, nor his repreſentative, 


can vacate any a of his in a ccurt of record, and there-- 


fore if a perſon nou compos grant a rent by fine, it ſhall 


| 


] 
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bind him and his heirs; for tho' the judges ought not to 
admit of a fine from a man under that diſability, yet 
when it is once received, it ſhall never be reverſed, be- 
cauſe the record and judgment of the court being the 
higheſt evidence in the law, the conuſor muſt be preſumed 
at that time capable of contrating ; and therefore the 
credit of it is not to be conteſted, nor the record avoided 
by any averment againſt the truth of it. 4 Co. 124. 
2 Inſt. 483. Co. Lit. 247. Perk. Je | RR 

A perſon born deaf, dumb and blind, cannot grant, 
for they cannot underſtand the ſigns of contraQting, and 
by every grant the grantor is preſumed to receive ſome 
advantage ; but if a perſon be only dumb or deaf, he may 
contract yy ſigns, and conſequently may bind himſelf by 
his contracts. Perk. ſef?. 25. | 

The grants of perſons under dureſs are void, that is, if 
they were made under an apprehenſion of ſome bodily 
hurt, or if the grantor were impriſoned without cauſe, 
and the grantee refuſed to releafe or diſcharge him unleſs 
he made ſuch grant. 2 In/t. 483. See tit.” Dureſs, 
But —_— to burn houſes, or ſpoil or carry away 
the party's goods, are not ſufficient to avoid the grant; 
for if he ſhould ſuffer what he is threatened, he may ſue 


and recover damages in proportion to the injury done 
him. 4 {nft. 485. Perk. ſe, 18, 


2. What perſons may take by grant. 


There are but few or no perſons excluded from being 
grantees, and therefore a.man attainted of felony, murder, 
or treaſon, may be a grantee ; ſo of the King's villein, an 
alien, one outlawed in a perſonal aCtion, or a baſtard, 
may be grantees. Perk. ſe. 48. 

A feme covert may be a grantee, and therefore if a 
rent-charge be granted to a feme covert, and the deed is 
delivered to her without the privity or knowledge of her 
huſband, and the huſband dies before any diſagreement 


made by him, and before any day of payment, the grant 


is good, and ſhall not be avoided, by ſaying, that the 
huſband did not agree, &c. but the diſagreement of the 
huſband ought to be ſhewed. Perk. ſet. 43. 

If an Engh/hman goes into France and there becomes a 
monk, yet he is capable of taking by a grant made to 
him in England, becauſe ſuch proteſſion is not triable ; 
alſo all ſuch profeſſions are taken away and declared un- 
lawful, as being contrary to our eſtabliſhed religion. 2 
Roll. Abr. 43. ſaid to be reſolved by all the judges at Ser- 
Jeants Inn, 44 Eliz. in Ley's caſe. 

Altho* aggregate corporations are inviſible and exiſt 
only in ſuppoſition of law, yet are they capable of taking 
by grant, for the benefit of the members of the corpora- 
tion. Co, Lit. 9. 1 Saund. 344. 

: As where the mayor and commonalty of N. brought 
an action of covenant againſt the mayor, bailiffs and 
commonalty of Derby, and declared, that the defendants 
predeceſſors had by their deed granted to the plaintiffs 
predeceſſors, that all the commonalty of N, ſhould be 
diſcharged of murage, pontage, cuſtom and toll, for all 
their merchandize, &c. within the vill of Derby, and 
that the officers of - Derby had taken toll and. cuſtom of 
the burgeſſes of N. againſt their covenant; and it was 
held, that the action RR and that the grant to the cor- 
poration for the benefit of the particular members was 
good. 48 Ed. 3. 17. 1 Saund. 344. Cited. 

If a feoftment or grant be made by deed to a mayor 
and commonalty, or any other corporation aggregate of 
many perſons capable to purchaſe, they have a fee-ſimple 
without the word ſucceſſors, becauſe in judgment of. law 
they never die, Co. Lit. go. ; 

o if a leaſe be made to them during their lives ; this 
is equal to a grant made to them while they continue a 
body politick, which is in law looked upon to. be for 
ever. 21 Ed. 4.76. 1 Rol. Abr. B43. 

If 4. grants to the mayor and burgeſles of D. the 
moiety of a yard-Jand in the waſte of ———, without 
deſcribing in what part it ſhould be; or how it is bound- 
ed, the corporation cannot make their election by at- 
torney, but are firſt to reſolve on having the land, and 
then they may make a ſpecial warrant of attorney, reci- 
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ing the 'grant to them, and in which part of the waſte 
the grant ſhould take effet, and according to ſuch direc- 
tion the attorney is to enter. 1 Leon. 30. 


3. What things or intereſt may. be granted. 


It is laid down as a general rule, that a man cannot. 


grant or charge that which he hath not; and therefore 
if a man grant a rent-charge out of the manor of Dale, 
and in truth he hath not any thing in the manor of 
Dale, and afterwards he purchaſeth the manor of Dale, 
yet he ſhall hold it diſcharged. Perk. /e&?. 65. 

A corrody uncertain cannot be granted over, becauſe of 
the prejudice that may accrue thereby to the original gran- 


tor; but a corrody certain may. 21 Ed. 4. 43+ 2 Rol. 
Abr. 45. 


So a common ſans number in fee may be granted over, 


but a common for life or years ſans number cannot be 
granted over, becauſe of the prejudice it may be to the 
tenant of the land. 21 Ed. 4. 84. 2 Rol, Abr. 46. 

If the King grant a warren to F. S. and his heirs in 
his manor, the grantee may grant the «manor with the 
warren over to another in fee, becauſe this liberty is in- 
herent ſob & ſolum ſequitur. 2 Rol. Abr. 46. 

So if the King grant to another and his heirs a fair 
or market in certain manors or towns, the grantee may 
grant over the manors or towns, with the fair or market, 
2 Rol. Abr. 46. 

Tf a rent be granted in tail, the grantee cannot grant 
it over while it continues a rent, becauſe, as fuch, it 
may be intailed within the ſtatute De dons ; but if the 
grantee brings his writ of annuity, it is no longer with- 

| In the ſtatute; becauſe then it is become a charge mere- 
ly perſonal, without any relation to the land out of which 

it was at firſt granted, and therefore is become a fee- 
ſimple conditional, as ſuch a gift of lands had been be- 
fore the ſtatute; and therefore the annuity not being 
within the ſtatute may be aliened or granted over. Poph. 

87. Co. Lit. 19, a. 7 Co. 61, Newil's caſe. 

The grantee of a rent-charge in fee may grant over 
any part of it, though it hath been objected to theſe 

| kind of grants or diviſions of rent-charges, that thereby 
the tenant is expoſed to ſeveral ſuits and diftrefles for a 
thing, which in its original creation was intire and reco- 
verable upon one avowry ; but the anſwer to this is, that 

It is the tenant's own choice, whether he will ſubmit him- 
ſelf to that inconvenience or not, becauſe the grantee, 
before the 4 & 5 Ann. could not take any benefit of the 

grant by diſtreſs, without the conſent or attornment of 
the tenant, nor by aſſize, without he obtains ſeiſin of it 
from the tenant ; beſides, ſince the law allowed of ſuch 
ſort of grants, and therefore eſtabliſhed ſuch ſort of pro- 
perty, it would have been unreaſonable and ſevere to 
hinder the proprietor to make a proper diſtribution of it 

| for the promotion of his children, or to provide for the 

contingencies of his family, which were in his view. 9 
H. 6. 13. 2 Rol. Abr. 45, Co. Lit. 148. a. but Cre. 

Eliz. 747. ſeems contrary, 

The Common law hath ſo utter an abhorrence to 
any aR that may promote maintenance, that regularly it 
will not ſuffer a poſſibility, right of entry, or thing in 
ation, or cauſe of ſuit, or title for a condition broken 
to be granted or aſſigned over. 21 Ed. 4. 24. Co. Lit. 
214, 1 Rol, Abr. 376. 2 Rol. Abr. 45. and Skinner 6, 
26. that arrearages of rent are not aſſignable. 

So though a bond being a choſe in action, cannot be 
aſſigned over, ſo as to enable the affignee to ſuc in his 
own name, yet he has by aſſignment ſuch. a title to the 
paper and wax, that he may keep or cancel it, Co, Lit. 
232. 2 Rol. Abr, 46, 

So if an obligee makes two executors, - and one of 
them delivers the obligation to a ſtranger in ſatisfaction of 
a debt which he himſelf owes, and dies ; although the 
debt does not paſs to him, yet the parchment or paper 
paſſes, and the grantee in an ation of detinue brought by 
the ſurviving executor may juſtify the detaining thereof. 
2 Rol. Ar, 46. Cro. Ekz. 478. pl. 8. 496. pl. 15. 

So a huſband poſleſſed of an obligation in right of his 
wife may aiſign it to a ſtranger, and the aſſignee may 

I 


| Leon. 167,” Cro. Eliz. 173. 
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juſtify the detaining thereof againſt the wife after the 
the huſband, * Rol. p ngpe 3 | "y | _ 
Alſo in equity a bond is aflignable for a valuable con. 
ſideration paid, and the aflignee alone becomes inticled to 
the money ; ſo that if the obligor, after notice of the 
alignment, pays the money to the obligee, he will be 
compelled to pay it over again, 2 ern, 595, 3 Chan. 
Rep. go. 
The intereſt gained upon an execution of a ſtatute or 
recognizance cannot, without an aQtual entry of the c9- 
nuſee to perfeCt his ſecurity, be granted or affigned over 
to any other perſon; as where the adminiſtrator of a co- 
nuſce in a ftatute after his death ſued forth an extent, 


| and upon that a /iberate, which was returned, and before 


any actual entry or recovery of the poſſeſſion in ejea- 
ment, or without executing. of the deed upon the land, 
did by indenture aſſign over all his intereſt to leſlor of the 
plaintiff, who thereupon brought ejeAment; and it was 
adjudged, that the aſſignment was void ; for by the re- 
turn of the /tberate he had accepted of the poſleflion, 
and was eſtopped to ſay the contrary then, when the 
owner ſtill continues in poſlefſion ; this turns the poſleſ- 
ſion which the adminiſtrator had accepted by the /iberate 
to a right, which right cannot be afligned ; nor is this 


| like an' intereſſe termini, which, 'tis true, the aſſignee 


may aſſign over before actual entry, becauſe in that caſe 
the leflor is the principal agent, and hath done all on his 
part to transfer over an intereſt to the leſſee, which he 
may execute at pleaſure ; and as the perſon who ſues the 
liberate is in this caſe eſtopped to ſay, that he hath not 
the poſſeffion ; ſo is the leflor in the other caſe eſtopped 
to ſay, that he hath the poſleſſion againſt his own leaſe. 
3 Lev, 312. Stevens and Hanham. 4 Med. 48. 1 
Show. 290. 2 Salk. 363. S. C. 

If there be a deviſe of a term to A. for life, remain- 
der to B, B. cannot, in the life-time of A. aflign or 
grant over his intereſt, becauſe he has but a bare poflibi- 
lity, for 4. may outlive the number of years. Dyer 


116. 4 Cs, 66. 10 Co. 47. b, Raym. 146. 1 Sid. 
188. & vide 1 Chan, Caſes 8, 11. ? 


If a leaſe be made to baron and feme for their lives, 
the remainder to the executors of the ſurvivor of them ; 
the huſband cannot grant over the term, being but a 
poſſibility ; for it is uncertain which of them ſhall be 
the ſurvivor, Co. Lit, 46. 2 Rol, Abr. 48. 

Jf a church is void, the void turn is not grantable by 


any common perſon, for it is a mere ſpiritual thing, and 
| annexed to the perſon of him who is patron ; and our 


the time of the vacation 'tis a thing in right, power and 
authority, a thing in action, and in effect the fruit and 
execution of the advowſon, and not the advowſon itſelf ; 
but whilſt a church is void, the next avoidance or avot- 
dances that ſhall happen, or the inheritance of the ad- 
vowſon may be pranted away., Dyer 129. 6b. 282. 1 
1 And. 15. Owen 131. 

If a man acknowledges a ſtatute in 2000 /. to A. and 
afterwards leaſes the land for 21 years to commence im- 
mediately, and the land is extended upon the ſtatute, at 
531. per annum, the leſlee for ninety years may, during 
the extent, grant over the term, altho' the extent be till 
the damages and coſts are levied, which may not happen 


till after the expiration of the ninety years; for the 


extent is but in nature of a leaſe, and by a reaſonable con- 
ſtruction will end before the term of ninety years. 2 
Rol. Abr. 48. Cagee and Oliver, 

If a man grant a rent-charge with a clauſe of diſtreſs, 
and that if the diſtreſs be replevied, that the grantee may 
enter and ho]d till fatisfaction, the grantee may grant 
over the rent with this penalty, altho' the pevalty is but 
a poſſibility ; for being annexed to the rent, it may well 
paſs together with the rent. 2 Rel. Avr. 48-9. 

If a man make a leaſe to B. for forty years, and the 
leflor covenants, that if upon his being allowed to view. 
the premiſles, and finding them in ſufficient repair at the 
expiration of the forty years, that the leflee ſhall hold 
them for forty years longer ; and the lefſee, during the 
firſt forty years, grants to F. S. Tatum intereſſe, termimum 
& terminss, que tunc habuit in tenementis ilits ; this being 
a mere poſſibility cannot be granted or atſigned over- 
A7cor 27. þ:. 88, Skerne's caſe, if 
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If a man grant 200 fagots of wood to be taken out of | his anceſtor as to an inheritance; ſo an executor repre- 


all his lands, or 20s. in lieu thereof, out of his Jands, | ſents his teſtator as to a chattel. Co. Lit. 54. 2 Rel. 
' with a clauſe of diſtreſs, at the eleCtion of the grantee | Abr. 47. 


to have the one or the other ; in this caſe the grantee may, | 

without any election, grant over the fagots, becauſe he TO. 
had a preſent intereſt in them ; but the 205. being given | # What ſhall be a ſufficient name or deſcription of the 
in lieu thereof, cannot be granted over before election. grantor or grantee, to make a grant good and certain, 


2 Rol. Abr. 47. Sunderland and Wade. : 'The names of perſons at this day are only ſounds for 
If a man. ſeiſed of divers woods bargains and ſells | diſtinftion-ſake, though it's probable they originally im= 
300 cords of wood to B. and his aſſigns, to be taken | ported ſomething more, as ſome natural qualities, fea- 
by the appointment of the bargainor ; by this bargain | tures or relations; but now there is no other uſe of 
and ſale a preſent intereſt 'IS veſted in B. which he may them, but to mark out the families or individuals we 
grant over before any appointment by the bargainor. | ſpeak of, and to difference them from all others; and 
Moor 191+ pl. 955. Maynard and _— adjudged. 2 | therefore in grants which are to receive the moſt benign 
Rol. Abr. and 5 Co. 24. b. 8. C. cited. : interpretation, and moſt againſt the grantor, if there be 
A man may grant that which he hath potentially, | ſufficient ſhewn to aſcertain the grantor and grantee, and 
though not actually, as if a leffor covenants that it ſhall | to diſtinguiſh them from all others, the grant will be 
be lawful for the leſſee at the expiration of the leaſe to | good. Perk. ſef?. 36. Gouldſ. 122, Hob. 32. 
carry away the corn growing on the premiſles, although And this we may obſerve in thoſe caſes where there 
by poſſibility there may be no corn growing at the expi- | are ſuch ſufficient marks of diſtinCion, that the grant 
ration of the leaſe; yet the grant is good, for the gran- | would be good without any name at all ; conſequently a 
tor hath ſuch a power in him, that the property ſhall paſs | miſtake in the name of baptiſm or ſurname, is to be 
as ſoon as the corn is extant. Fob. 132. Grantham and | looked upon but as ſurpluſage, and will not vitiate ; as a 
Hawley, ge: 2 Rel. Alr. 47—B. S. C. cited. grant by or to George Biſhop of Norfolk, where his name 

So if A. leaſes land to B. for years, and grants that he | is John, or to Henry Earl of Pembroke, where his name 
ſhall have the natural fruit of the ſoil, as graſs which re-| is Robert, is good, for there cannot be more perſons of 
news yearly, which ſhall be on the land at the end of | thoſe names. Co. Lit. 3. 2 Rol. Abr. 45. | 
the term; this grant is good, and paſles the property to So a grant of an annuity by an Abbot, by the name 
the grantee. Hob. 132. 2 Rol. Abr. 48. , of the foundation, without his name of baptiſm, is good, 

A parſon may grant to another all the tithe wool | if there be not any more Abbots in England of the ſame 
which he ſhal] have ſuch a year, and the grant is good | name of foundation, Perk. ſet?. 36. 2 Rel. Abr. 44. 
in its creation, though it may happen that he had no| Tf a grant be made to a man and his wife, without 
tithe wool in that year. Zb. 132. 2 Rol. Abr. 48. naming her by the name of baptiſm, yet ſhe ſhall take, 

But a man cannot grant all the wool that ſhall grow | 46 Eg. 3. 22.6. 2 Rol. Abr. 45. cited, ; 
upon his ſheep that he ſhall buy afterwards; for there he] So if a grant be made to T. and Elen his wife, where . 
hath it not aCtually nor potentially. 7b. 132. 2 Rel. | in truth her name is Emin; yet the grant is good, for 
Abr. 48. being called the wife of T. reduces it to a ſufficient cer- 

A perſonal truſt which one man repoſes in another | tainty. 2 FH. 4. 25. 2 Rel. Abr. 43. Co. Lit. 3. 
cannot be aſſigned over, however able ſuch aſhgnee may | If A. be created a herald, and in the patent he is cal- 
be to execute it. Perk. ſet?. 99. led Che/ter, a grant or obligation made to him by the 

Therefore if a man grant unto another to be his car- | name of Cheſter is good, for this ſufficiently diſtinguiſhes 
ver, or ſewer or chamberlain, &c. theſe cannot be gran- | him from all other men. 2 Rol. Abr. 44. | | 
ted over. Perk. ſeat. 101. If there be father and ſon of the ſame name, and the 

A guardian in ſocage may grant the wardſhip over to | father grants an annuity by his name, without any ad- 
another, but ſuch grant: ſhall not be effeQuual after the | dition, it ſhall be intended the grant of the father ; and 
death of the grantor, becauſe by the law of nature ſuch | if the ſon being of the ſame name with his father grant 
guardianſhip belongs to the next of kin. 2 Kol. Abr. |] any annuity without any addition; yet the grant is good, 
46. but for this vide Vaugh. 180. | for he cannot deny his own deed. Perk. ſcat. 37. 

If a man gives his horſe to another to go to York, he A baſtard, who is known to be the ſon of ſuch a 
muſt go with him himſelf, and not give him to another | one, may purchaſe, or be a grantee by ſuch reputed 
to go there. 2 Rol. Abr. 46. name ; for all ſurnames were originally acquired by re- 

The grantee of a common may grant it over before he | putation. Co. Lit. 3. 2 Rol. tir. 43. 4+ | 
hath any ſeifin thereof by the mouths of his cattle, for | As where George Shelley conveyed lands to the uſe of 
the freehold is in him by the grant, 36 Af. 3. 2 Rol. | himſelf, the remainder to George Shelley his ſon, whereas 
Abr. 47. $. C. in truth George was born of one B. in matrimony of one 

So the grantee of an advowſon may grant it over be- | C. yet was reputed the ſon of George, and educated by 
fore he has preſented to it; for he can have no ſeifin of | him; though the boy was but fix years old, it was ruled 
it before it becomes void, and by the grant itſelf he is | he ſhould take the remainder, for having gotten by re- 
ſeiſed of the freehold, which he may grant over. 36 | putation the name of George Shelley, theſe words are a 
Af. 3- 2 Rol. Abr. 47. S.. GC. certain deſcription of the perſon to take the remainder. 

50 the grantee of a rent may grant it over before any | Co. Lit. 3. 
ſeiſin of the rent. 2 Rol. Abr. 47. | But if a remainder be limited to the eldeſt iflue of F. S. 

If a common be granted to huſband and wife, and to | whether legitimate or illegitimate; and F. S. has iſſue 
the heirs of the huſband, after the death of the huſband, | a baſtard, he ſhall not take this remainder, for it is not 
his heir may grant over the remainder, for the eſtate | veſted in F. S. as it was in the other caſe, but is in con- 
was veſted in him. 2 Rel. Abr. 47. tingency, and the certain time is not defined when this 

Leſſee for years may, before entry, grant or aſſign | contingency ſhall happen ; for the baſtard at his birth does 
over his intereſt to another ; for the leſſor having done | not acquire the reputation of being the iſſue of F. S, 
all that is requiſite on his part to deveſt himſelf of the | and ſince the baſtard, when firſt in being, cannot take 
Poſſeſſion, and paſs it over to the leſſee, hath thereby | by virtue of this limitation, he can never take it; for 
transferred ſuch an interett to the leflee as he may at | he cannot be underſtood to be the perſon deſigned and 
any time reduce into pof{efſion, by an actual entry, as | marked out by theſe words, if after his birth it depends 
well after the death of the leffor as before, and ſuch an | on the uncertainty of popular reputation, whether he 
intereſt as will go to his executors, and conſequently | ſhould take the remainder, or not; and ſuch a deſigna- 
may be granted or afligned over before entry. Co. Lit, | tion of the perſon as contains no certainty in itſelf, or no 
4d. b, relation to any other certain matter that may reduce it 

if A. make a leaſe of lands to B. for life, remainder | to certainty, is a void limitation, 2 Rol. Ar. 42, 43+ 
to his executor for years; in this caſe the term veſts in | Blodwell and Edwards. 5 
«io that he can grant it over ; for as an heir repreſents | 
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But where a remainder is limited to the eldeſt ſon 
of Fane S. whether legitimate or illegitimate, and ſhe 
hath iſſue a baſtard, he ſhall take this remainder, be- 
cauſe he acquires the denomination of her iſſue, by be- 
ing born of her nous and ſo it never was uncettain 
who was deſigned by this remairider. Jy 35; 

If a grant be made to a father and his ſon, he ha- 
ving one ſon, the grant is good for the apparent cer- 
tainty of it; but if the father has ſeveral ſons, or 
if a grant be made to a man's couſin or friend, theſe 
are void for uncertainty: Cro. Jac. 374. Co. Copyh. 


"Ie has been already obſerved, that the naming the right 
names of the grantor and grantee 1s for no other purpoſe 
but to aſcertain the parties, and diſtinguiſh them from 
others; and that if there be a ſufficient verification to 
this purpoſe, the grant will receive the moſt favourable 
interpretation ; and it ſeems the ſame indulgence will be 
allowed of in the miftake of additions, which are by law 
made part of the name. By additions we mean names of 
dignity, which are marks of diſtinction, impoſed by pub- 
lick authority, and always make up the very name of the 
perſon to whom they are given; and theſe are of two 
ſorts: 1ſt, Such as exclude the ſurname, ſo that the per- 
fons may not ſeem to be of any common family; and 
ſuch are the names of Earls, Dukes, &c. 2dly, Such 
marks of diſtinCtion as are alſo impoſed by the King, and 
parcel of the name itſelf, but do not exclude the ſurname, 
ſuch as Knight and Baronet. 2 J/»/. 666. Dyer 88. 
1 Show. 392. 

As to thoſe names of dignity, which exclude the ſur- 
name, we have already obſerved, that in grants a miſtake 
in the Chriſtian name will not vitiate the grant, becauſe 
there cannot regularly be more than one perſon of that 
name. Co. Lit. 3. 

So a grant to a Duke's eldeſt ſon, by the name of a 
Marqueſs, or to the eldeſt fon of a Marqueſs, by the 
name of an Earl, &c. is good, becauſe of the common 
curteſy of England, and their places in heraldry. Carth, 
440. | 
So where a conveyance was made of a reverſion to 
Ralph Evers, knight, Lord Evers, and he brought an 
action of covenant, to which the defendant pleaded, that 
at the time of the grant he was not cognitus & reputatus 
per nomen mil; and it was held to be no good plea, for 
the perſon is ſufficiently expreſſed by Lord Evers, and 
the addition of Knight, tho* falſe, doth not take awa 
the deſcription of the true perſon. 1 Bulft. 21, Lord 
Evers v. Strickland. Cro. Car. 240. S.C.. 

But it was adjudged in C. B. and affirmed by three 
judges in B. R. where the party ſet forth his title to an 
adyowſon by virtue of letters patent granted to A. tunc 
armigero & poſtea militi ; and upon oyer of the letters patent 
it appeared, that the grant was made to A. knight, that 
it could not be intended the ſame perſon, becauſe Knight 
is a name of dignity, but Armiger or Eſquire, a name of 
worſhip; and if he is afterwards made a knight, the 
name of Eſquire is thereby extinguiſhed, and conſe- 
quently that a grant made by the King to A. knight, 
when there was no ſuch man a knight, was a void grant. 
Garth. 440. The King v. Biſhop of Cheſter. 5 Med. 297. 
2 Salk. 560. 8. C. and ſee Lit. Rep. 200. 8. P. 

| As to grants by and to corporations, here we ſhall only 
obſerve, that tho' the names of corporations have a certain 
and ſignificant meaning, and are not as arbitrary as thoſe 
of common perſons ; that yet if there be enough ſaid to 
ſhew that there is ſuch an artificial being, and to diſtin- 
guiſh it from all others, the body politick is well named, 
tho' the words and ſyllables are varied from. 19 Co. 125. 
Gould}. 122. Comp, Incumb. 474. | 

* As if a corporation be founded by the name of the 
Dezn and chapter of the cathedral church in Oxferd, and 
they make a leaſe by the name of the Dean and chapter 
of the cathedral church in the univerſity of Oxford; this 
is well enough, for the place of the ſituation is well and 
ſufficiently ſhewn. Peph. 57. 2 Roll. Abr. 42. S. C. 

$0 if the prior of St. Michael in Coventry make a leaſe 
by the name of the Dean of Coventry, this is good ; ſo if 


3 
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they had granted an annuity or corrody, and the naine gf 
the ſaint had been omitted. 10 Co: 124 

So if a corporation be inſtituted of St. George the Martyr, * 
and in a leaſe they omit the word Martyr, it is well 
enough; for the name of dedication is but an empty ſoung, 
and no otherwiſe requiſite than to diſtinguiſh the corpg.. 
ration from all others. Poph. 59. 

If there be an immaterial addition, this doth not hurt, 
as if the Preſident and ſcholars of Corpus Chrijti college 
in Oxford make a leaſe by the name of Pretident and 
ſcholars of Corpus Chri/ti college in com. Oxon. this is good ; 
for utile per inutile non vitiatur. Cro. Eliz. B16. 

If the name of the corporation be expreſied by words. 
ſynonymous, it is ſufficient; as if a college be inſtituted 
by the name of Gardianus & ſcholares domus frue collegii 
ſcholarium de Merton, and they make a leale by the name 
of Cuſtos & ſcholares, it is good. 10 Co. 125. 

It ſeems by the better opinion of the books, that a - 
miſtake of the Chriſtian name will vitiate the grant; as 
where the grant is without any Chriſtian name at all, or 
where a wrong name is made uſe of, as Edmund for E4. 
ward, for a perſon cannot have two Chrittian names 
neither can the party be declared againft by his right 
name, with an averment, that he made the deed by a 
wrong name, for that would be to ſet up an averment - 
contrary to the deed, and contrary to that ſanction allowed 
by law to every ſolemn contract ; and therefore if he be 
impleaded by the name in the deed, he may plead that 
he is another perſon, and that it is not his deed. See 
36 FH. 8. 26. Dyer 279. Owen 107. Co. Lit. 2. Cri, 
Fac. 558, 640. Perk. ſe. 38. 

But a miſtake in a ſurname does not vitiate the grant, 
becauſe there is no repugnancy that a perſon ſhould have 
two different ſurnames, ſo that he may be impleaded by 
the name in the deed, and his real name brought in by 
an alias, and then he cannot deny the name in the deg, 
becauſe he is eſtopped to ſay any thing contrary to his 
own deed. 3 H. 6. 25. 2 Roll. Abr. 146. 

Alfo, tho? a perſon cannot have two Chriſtian names 
at one and the ſame time, yet he may, according to the 
inſtitution of the church, receive one name at his bap- 
tiſm, and another at his confirmation, and a grant made 
to or by him, by the name of confirmation, will be good; 
for tho' our religion allows no re-baptiſm to make double 
names ; yet it doth not force men to abide by the names 


given by their godfathers, when they come themſelves to 


make profeſſion of their religion. 43 £4. 3. 22.b. Ct. 
Lit. 3. 2 Rol. Abr. 43. 1 Brownl. 147. Lit. Rep. 182, 

90 if a man make a leaſe by a contrary name to that 
by which he was baptized, yet the leaſe is good ; for this 
does not take effeft altogether by the indenture, but 
partly by the demiſe; as if John by the name of Fan: 
leaſe lands, admitting that theſe are diſtin&t names, yet 
the leaſe is good. 2 Roll. Abr. 42. Hide and Challener. 

If a rent be granted to F. $. or F. D. the grant is 
void for incertainty, for the deed is in the disjunCtive; 
and tho? the deed be delivered to F. S. yet this cannot 
make the grant good; for the deed was void at firit, 
and cannot be made good by the delivery. Perk. /ce. 

= | 

? If a rent, or any thing elſe that lies in grant, be granted 
to the right heirs of F. S. and F. S. be alive, this grant 
is void ; for there is no perſon capable of taking, as an- 
ſwering this deſcription. Perk, ſet. 52. 

For more learning on this ſubjett, ſee 2 Bac. Abr. and 
14 Vin. Abr. tt. Grants, 


Form of a grant of an annuity out of lands. 


T HIS Indenture made, &c. between A. B. of, &c. of 

the one part, and C. D. of, &c. of the ather part, 
witneſſeth, That the ſaid A. B. for and in comfideration of 
the ſum of, &c. to him in hand paid by the ſaid C. D. the 
receipt whereof is hereby acknowledged, he the ſaid A. B. 
hath given, granted, and confirmed, and by theſe preſents 
doth give, grant, and — unto the ſaid C. D. and bis 
aſſigns, one annuity of, &c. to be received, taken, had, and 


to be 1ſſuing aut of all that meſſuage or tenement ſituate, Sc: 
| Wk 
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with all and fingular the hereditaments and appurtenances 
thereunto belongings and every part and parcel thereof; To have 
and to hold the ſaid annuity or yearly rent=charge of, &c. 
above mentioned, and every part and parcel thereof, unto the 
faid C. D. and his aſſigns, for and during the natural life 
of him the ſaid C. D. payable and to be paid in and upong 
&c. yearly and every year, by even and equal portions. And 
if it ſhall happen the ſaid annuity or yearly rent-charge of, 
&c. or any part thereof, ſhall be behind and unpaid, mm 
part or in all, by the ſpace of twenty days next after either 


of the ſaid days or times of payment thereof, whereon the 


"me ſhould or of right ought to be paid, as aforeſaid, that 

rom = fo Gs, ad at any time thence after, it - ſhall and 
may be lawful to and for the ſaid C. D. and his en, 
into the ſaid premiſſes above mentioned, or in any part thereof, 
to enter and diſtrain, and the diftreſs and diſtreſſes then and 
t'cre found to take, lead, drive, carry away and impound, 
aid the ſame in pound to detain and keep, until the ſaid an- 
nuity, and the arrears theresf (if any be) together with all 
cifts and charges thereabout, ſhall be fuily paid and ſatisfied. 
Aud the faid A. B. for himſelf, his heirs and aſſigns, doth 
covenant and grant ta and with the ſaid C. D. his executors, 
alminiftrators and aſſigns, that he the ſaid A. B. his heirs 
and aſſigns, ſhall and will well and truly pay, or cauſe to be 
paid, unto the ſaid C. D. or his aſſigns, the ſaid annuity 
er yearly rent-charge of, &c. above mentioned, at the days 
and times and in manner and form above expreſſed, according 
t) the true intent and meaning of theſe preſents. And alſo, 
that the faid meſſuage, &c. and hereditaments above men- 
timed to be charged or chargeable with the ſaid annuity 
hereby granted, ſhall from time to time be and continue over 
and ſufficient for the payment of the ſaid annuity or rent- 
charge of, &c. yearly during the life of C. D. In wit- 
nels, &c. ; _ 


Grant of the King. Leaſes of ſmall farms may be 
| made by perſons aſligned by the King, Stat. de Scac. 51 
He 3. ft. 5. fect. 5. 

His prerogative that advowſons do not paſs with a 
manor, Prerog. Reg. 17 Ed. 2. ft. 1. c. 15. 

Ro grants of annuities made void, 11 Ric. 2. 
c. 8. | 

In a petition for a grant of lands, mention ſhall be 
made of the value, 1 H. 4. c. 6. and of what the peti- 
tioner has received before, 2 H. 4. c. 2. the Queen and 
Royal Family excepted, 6 H. 4. c. 2. | 

No undue grants to be made, 4 #. 4. c. 4. 

Annuities granted by the Crown to be paid according 
to their priority, 7 #. 4. c. 16. 

Confirmation of grants, 1 Ed. 4. c. 1. 7 Ed. 4. c. 4. 
7 Ed. 6b. c. 3- 4& 5 Ph. & M. c. 1. 18 Eliz. c. 2, 
43 Eliz. c. 1. 


attainder, ſhall hold them in the fame manner as if there 
had been no attainder, 7 Ed. 4. c. 5. | 
Where the King hath granted during pleaſure, a ſecond 
grant not mentioning the former ſhall be void, 6 FH. 8. 
"6.16, EE 
Grants of King Henry 8. of abbey lands, &c. con- 
firmed, 35 El. c. 3. | 
he King's grantee ſhall not forfeit for non-payment 
of rent, where the rent has been anſwered before proceſs 
illued, 21 Fac. 1. & 25. | 
Grants of felons goods how to be inrolled, 4 & 5 W. 
M. « 22. ſ. 1. | 
The Crown reſtrained from granting lands, except for 
31 years, Sc. 1 Aun. ft, 1. c. 7. ſet. 5. | 
Forfcited eſtates excepted, 1 Ann. /t. 1. c. 7. ſet. 8. 
For other matters, ſee King, Jnquiition, Patent, 
Puaerogative. | 
 Gzant, Signifies likewiſe a devil, a ſpere, an appa- 
riton, fo called by our forefathers, and thus deſcribed by 
our countryman Gervaſe of Tilbury, in his MS. tra&t, 
De otiis imperialibus, lib. 4. cap. 64. Eft in Angha quoddam 
demonum genus, quod ſus idiomate grant nomimatur, ad in- 
Far pulli equini anniculi, tibiis eretum, oculis ſeintillantibus. 
Hud damonim genus ſepiſſmne comparet in plateis in ipſius 
Get fervere, aut circa foelem occiduum, & guotiens apparet, 


| 


4 


futurum in urbe illa, vel vico, portendit incendium. Cunt 
ergo ſequente die vel nofte inſtat periculum, in plateis, diſ- 
curſu fatto, canes ' provocat ad latrandum, * & 'dum fugani 
fumulat, ſequentes ' canes ad inſequendum fpe vana nf ar 
invitat z hujnſmodi illuſio convicaneis de ignis cuftodia cau- 
telam facit, & ſic officioſum damonum genus, dum aſpicientes 
terret; ſus adventu munire 1gnorantes folet, Cowell, edit, 
1727. 

G1ants; for Grades, or great men, ini the Parl. Roll 
of 6 Ed. 3. n. 5, 6. Et les ditz countz, barons, & autres 


| en; which word is mi(-tranſlated by ſome authors to 
1 


gnify commons. Cowell, edit. 1727. 

G2afiers, To be compelled to {ell at reaſonable prices, 
25 Hen: 8. c. 1, See Farmers, Cattle. 

G1als:-hearrh, Gra/mg, or turning up the earth with 
a plough, as we ſtill ſay the ſkin is graſed or ſlightly hurt, 
and a bullet graſes on any place, when it gently turns up 
the ſurtace of what it ſtrikes upon, Hence the cuſtomary 
ſervice for the inferior tenants to bring their ploughs, and. 
to do one day's work for their lord, was within the pariſh 
of Amerſden in the county of Of called graſs-hearth, 
and graſs-hurt. See Parochial Antiquities, pag. 496, 497. 
and the Gloflary annexed to that work. Cowell, edit. 
1727. | 

G2ava, A grove, a coppice, a thicket, a ſmall wood. 
—— Salva nobis & fucc. neftris una grava continente' circiter 
duas acras boſei jacente juxta boſcum noſtrum in Balham, 
&c, Cart. Philippi Epi Elien. dat. 17 Oober 1435. 
Dedi tis. unam gravam, que dicitur Birzhcombe, & [;- 
centiam” circumclaudendi, &c, Mon. Angl. 2 par. fol. 
262. a. * Unam carucatam terre cum gravis & paſturis ei- 


dem pertinen', Ibid. fol. 198. a. Sir Edward Coke, 1 


Int. fol. 4. 6b. ſays it ſignifies a little wood ; and Camden | 


agrees in it : But elſewhere we find it to fignify a thick 
wood of high trees, a grove. Dugd. Warwickſhire, fol. 


503. b, See Gtanaz ſee likewiſe Kennet's Gloſſary. ' 


Cowell, edit, 1727. , | 

G)avare and G2zavatio, An accuſation or impeach- 
ment, £t qui fermanet fine gravatione & calumnia, Leg. 
Ethelred. cap. 19. See Cravare. | 

G2avaria for Gzanaria, Mon. 2 tom. p. 260, 
Ego, 'Sc. concedo eccleſiam i/tam liberam ab omni conſuetu= 
dine gravariorum & bernagiorum, &c. 

G2zave. The names of places ending in grave, come 
from the Sax. gref; i. e. a wood, grove or thicket, den 
or cave. Cowell, edit. 1727. | 

Gy2aynes, Grana ihe 5 alias cardamomum, Ts a ſpice, 


compriſed among merchandiſe to be garbled by r Fac. 19. 


Graveſend, Not within ſtat. 4 Ann. c. 13. ſe, 4. 
concerning watermen. 


G2azter, See Gyafier. 


| | Great men, Are ſometimes underſtood of the tem= 
 Grantees of lands, &c, that came to the Crown by 


poral lords in the higher houſe of parliament, as 43 Ed. 
3. cap. 2. and 8 Rich. 2. in prowm. And ſometimes of 
the members of the houſe of commons, as 2 K. 2. /f. 2. 
Great ſeffions in Wales, See Wales. 
G1eat Seal of England. See: Seal. 


Greath-b2each or WIreath-bzeach, Is intended for 


a breaking of the peace by Saxton, in his Deſcription 0 


England, and Raſtal, tit. Expoſition of * Words, but mit-' 


taken for grithbrech. See Gyithbieche. 


G1ee, (French gr, that is, good-liking) Signifies con- 


tentment or ſatisfaQtion, as in.2 R. 2. cap. 15. to make 
gree to the parties, is to give them contentment or ſatiſ= 
faftion for an offence done unto them. So in 25 Ed. 3. 
cap. 19. That judgment ſhall be put in diſpence, till gree 
be made to the King of his debt. gh 


Greencloth, Of the King's houſhold, ſo termed from 


the greencloth on the table, is a court of juſtice come 
poſed of the Lord Steward, Treaſurer of the Houſhold, 
Comptroller and other officers, to whom is committed the 
government and overſight of the King's court, and the 


keeping of the peace within the verge, &c. See Counts 


ing-houſe. 
Gteenhew, Ts all one with Yert, Manwood's Foreſts 
Law, cap. 6; num. 5. See Uert. | 
Gyteenland. Encouragement given to the Greenland 
trade, 25 Car. 2. 6.7. 4& 5W,&M. 6, T S & 
& het," C « : x 
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$IW. 3. c. 3% 10& 111.3. c 25. 1 Am. ft. 1. 
Cc. 16. 10 Geo. I. c. 16. 12 Geo. 1. © 26. ſed. 7. 
5 Geo. 2. c. 28, continued by 4 Geo. 3. Ce 22. 

Exempt from the new ſubſidy, 10 /Y. 3. c 25. /. 17. 
 Harpooners, &c. free from being impreſſed, x 4nn. 
fl. 1. c. 16, 13 Geo. 2. c. 28. ſett. 5. 

Bounty to ſhips fitted out for the whale fiſhery, 6 Geo. 
2. c. JJ- 28 Geo. 2. c. 20. 

Additional bounty during the war, 13 Geo. 2. c. 28. 


cet. 5. 

Could ſailors not to be impreſſed, 21. 

A ſecond bounty of 205. fer ton given, 22 Geo. 2. 
£48 28 Geo. 2. £20. _. 

No larger bounty than 4c0 tons, 28 Geo. 2. c. 20, 

edt. 6. 

/ Every ſhip employed in the fiſhery to have one appren- 
tice for every 50 tons burden, 28 Geo. 2. c. 20. ſed. 5. 
Bounty may be inſured, 28 Geo. 2. c. 20. ſet. 12. 
For other matters, ſee Fiſh and (Uhales, 

Gteen-filver, Argentum viride, By cuſtom in the 
manor of Hrittle in Eſſex, every tenant having his fore-door 
opening to Greenbury, pays a half-penny yearly to the Jord 
of the manor, by the name of green-/ilver. Cowel. ed, 1727. 

Gzeen war, Is a word uſed in 43 Ed. 3. 9. and 7 
H. 4. 3- and ſignifies the eſtreats of fines, iflues and 


amerciaments in the Exchequer, under the ſeal of that | 


court made in green wax, tobe levied in the county. 
Cowell, edit. 1727. | 

The names of perſons paying debts exacted by green 
wax to be inrolled, 27 Ed. 1. /t. I. c. 2. 


The eſtreats ſhall be uſed to the party charged, and | 


what is paid ſhall be totted, 42 Ed. 3. c. 9. 7 Hen. 4. 
c. 3. Its proceſs to be awarded on eltreats of fines, &c. 
22 & 23 Car. 2. c. 22. ſeft. 10, 

- Greenwich hoſpital. A duty of 64. a month to be 
paid by every ſeaman, 7 & 8 I}. 3. cap. 10. 8&9, 

. £. 23. 10 Ann. c.17. 

The King authoriſed to grant land to the uſe of Green- 
wich Hoſpital, 12 & 13 WY. 3. c. 13. 

All ſeamen diſabled in ſea-ſervice, &c, capable of be- 
ing admitted, 2 & 3 Ann. c. 6. ſett. 19. 

The crown enabled to diſpoſe of certain ſums to the 
uſe of Greenwich Hoſpital, 4 Ann. c. 12. ſet. 14. 1 
Geo. 2. fl. 2. c. 9. ſet. 9. 6 Geo. 2. c. 25. ſeft. 10. 
| 27 Geo, 2. c 10. ſet, 7. 28 Geo. 2. ©. 22. ſeft, 14. 

29 Geo. 2. © 29. Fr 8. 3 Ges, 2. c 260. /9. | 

Shares of prize-money not claimed, given to. the Hoſ- 
pital, 6 Ann. c. 13. ſed. 11. 10 Ann. c. 17. ſett. 9. 
13 Geo. 2. c 4. ſet. 11. & 16. | | 

Seamen wounded in defence of merchant-ſhips may be 
admitted, 10 Ann. c. 17. ſed. 20. Gen 

For inforcing the payment of 6 4. per month, 2 Gee. 
2, £. 7. and c. 36. f. 10. 20 Geo. 2. c. 38. ſe. 17. 
| Seamen in Ferſey, Guernſey, &c. and the plantations 
to pay, 2 Geo. c. | 

| Rents of the Derwentwater eſtate applied to the uſe of 
the Hoſpital, 8 Geo. 2. c. 29. 11 Geo. 2. c. JO. 22 
(red. 2. C. 52. | | 

Proviſions for ſecuring the payment of the 6d. fer 
month from privateers, 18 Geo. 2. c. ZI. 

| Regulations for ſecuring prize-money belonging to the 
Hoſpital, 29 Geo. 2. c. 24. 

Penalties on penſioners or ſervants pawning cloaths or 
imbezilling ſtores, 20 Geo. 2. c. 24. ſe. 16, 17. 

The governors enabled to purchaſe lands for complea- 
_ ting the building, 25 Geo, 2. c. 42. COON 

The governors empowered to grant out penſions to 
decrepit ſeamen, 3 Geo. 3. c. 16. _ 

 Gteva, The ſca-ſhore or ſand, or beach. 
acras in greva marts 


falinas factendas. 


7 


Novem 
Mon. Ang]. tom. 2. p. 625. 


rity, ſignifying as much as comes, or vice-comes. Lamb. 
in his Expoſition of Saxon words, verbo Prefeftus, makes 
it all one with reve. "The Saxoz word is gerefa, of which 
we have divers words compounded, as /hyreve, portreve, 
&c. which, by the Saxons, were written /cyregerefa, ' wh 
gereſg, See Shireeve and Portgreve. Hoveden, Part. 


pofier. Aunal. f. 346. faith; Greve dicitur, ideo quod jure 


menſuratas pertica 20 pedum ad. 
| Ine | Knyghton, 
 Greve, (Prepefitus) Is a word of power and autho- | 


G R O 


debeat grith, 1. pacem ex illis facere qui patrie inferunt 
ve, i, miſeriam vel malum, From whence, but with 
leſs power and dignity, is derived the word reve, bailiff 
or under-officer of the lord of the manor. Cowell, edit, 
1727 
| ®xeves, Iron boots. 14. 

G2ibzidge, See Gzithbyeche : Habet rex forisfafturas 
_ ſocam gribridge foreflel, Domeſday, per Gale, 


0. 
G1ils, A kind of ſmall fiſh, mentioned in flat, 22 


: $6 6 4+ | | 

Gyithbzeche, (Pacers frafio ſeu violatio) Is a breach of 
the peace. In cauſis Regiis grithbrech 100 /o!. emen- 
dabit. Leg. H. 1. cap. 36. Charta Willielmi Cong. Eccleſ. 
Saneti Pauli in Hit. ua, fol 90. gritbbreche, i. e. gud 
prior tenebit placita de illis qui nga pacem Regis wel 
libertatts ipfius prioris. Ex Reg. Priorat. de Cokesford, 

4-5: ppannd (Sedes pacis,) A ſanEtuary. See Fro: 
mo2tell, NES, 

Gzocers, By 37 Ed. 3. 5. were merchants that en- 
groſſed all merchandiſe vendible ; but now it is a parti- 
cular and well-known trade, incorporated into a com- 
pany, which is one of the twelve, and have a very hand- 
ſome hall, from them fliled Grocers-Hall. Cowell, edit, 
1727. 

Grocery wares. Raiſins, figs, prunes and currans, 
in what ſhips to be imported, and in what caſes to be 
deemed aliens goods, 12 Car. 2. c. 18. ſet. 8, 9. 

No grocery to be imported from the Netherlands or 
Germany, 13 & 14 Car. 2. c. 11. ſet. 23. 

W hat grocery wares imported ſhall pay ten pounds for 
every hundred pounds value, 2: JF. & MM. ſefſ. 2. c 4. 
feft. 12, 13, ; | 

Raiſins imported to pay but five pounds, and currans 
hfty ſhillings for every hundred pounds value, 4 & 5 
W.& M. c. 5. 100. | 

Currans imported in Engliſh or Venetian ſhipping, how 
exempt from paying of the ſubſidy granted by 3 & 4 
Iv C. Ge. ſet. 1, 4 Ann. c. 6. ſeft. 3. 8 Ann. c. 1% 

ett, 21. 

Every hundred weight of raiſins imported pays five 
ſhillings, 8 Ann. c. 7. ſect. 6. 

Importers of raiſins what time to have for payment of 
duties, and what allowance for prompt payment, 8 An, 
c. 7 feet. 12. 

anding raiſins without entry, or unſhipping with a 
deſign to land them before payment of duties, what to 
forfeit, 8 Ann. c. 7. f. 14, 17. 

Duties in what caſes to be repaid on exportation, 8 
Ann. c. 7. ſet. 15. | 
And how to be levied, 8 Ann. c. 7. ſe. 16, 

Gzonna, A deep hollow pit; a bog, a miry place. 
Ipjius Haroldi corpus effodere, & in gronnam projrcere juſſit. 
Roger Hoveden, pag. 438. So grunna, in the life of 
Saint Shidan, biſhop of Fern in Ireland, num. 10. Erat ” 
autem magna gronna inter eos 41. filvarum, per cujus car- 
cuitum via erat. 

Gywom, (Yallettus, mentioned in 33 H. 8. cap. 10.) 
Is the name of a ſervant in ſome inferior place. Yer/tegan, 
in his Reſtitution of decayed Intelligence, ſaith, That he 
findeth it to have been in times paſt a name for youths, 
who albeit they ſerved, yet were they inferior to men- 
ſervants, and were ſometimes ſent on foot on errands, 
ſerving in ſuch manner as lackies do now. Cowell, edit. 
1727. pO | 

Gzoom-pozter, An officer or ſuperintendant over the 

oyal gaming-tables; in Latin, written Aulz Regis ja- 
nitor primarius. 

Gzofla, A groat. Conceſſa eft Regi una grofla, que 
continet quatuor denarias de quolibet vira & muliere. Henty 
{4 an. 1378. 

Gy)oſffe, In groſs, abſolute, independent ; as formerly 
a villain zn grof/ſe, was ſuch a ſervile perſon, as was not 
appendant or annexed to the land or manor, and to g0 
along with the tenure as an appurtenauce of it; but was 
like the other perſonal goods and chattels of his lord, at 
his lord's free pleaſure and diſpoſal. So advowſon 
grofſe diſtinguiſhed from adyowſon appendant. Elle 


GU A 

E1oſe bois, Ts great wood, and by proper ſignifies ſuch 
wood as is, either by the Common law or cuſtom of the 
county, timber. 2 Par. Inſt, fol. 642. 

&zofſome, Signifies a fine, and is corrupted from ger- 
ſum, For Plow. fol. 271. faith thus, Et Je dit J., K. 
grant per meſme le indenture a payer en la fine de le dit 
jerme de 10 ans al dit W, N. deze mille de tiles ou le value 
de eux en argent en noſme de groſlome ; and in fol. 285. it 
is written greſſame. Abſque aliquo greſſame vel fine pro 
premiſſis ſolvendo. See Gerluma, 03 

Gwflus, A thing intire, and not depending on ano- 
ther. Thus Villanus in groſſ5 was a ſervant which did 
not belonz to the land, but immediately to the perſon of 


the lord : For an advowſon 7» grofſe is a right of patronage ' 


not annexed to the fee or manor, but it belongeth to the 
atron himſelf, diſtin from the manor. 

®1oſs weight, The whole weight of goods or mer- 
chandiſe, duſt and droſs mixed with: them, and of the 
cheſt, bag, &c. out of which tare and tret are allowed. 
HMierchant's Dif, 
Gor, (Fr.) A den, cave, or hollow place in the 
ground alſo a ſhady, woody place, with ſprings of water. 
L. Fr. Dif. | 

Gzoundage, Is a tribute paid for the ground on which 
a ſhip ſtands in a port. Cowel!, edit. 1727. 

Gzoundltal, See Pelf, 

G2zowm, By 43 E4. 3. cap. 10. ſeems to be an en- 

ine to ſtretch woollen cloth with after it is woven. 

Gzowth half:penny, A rate paid in ſome places for 
tithe of every fat beaſt, ox, or other unfrcuitful cattle. 
Clayton's Rep. p..92, 

Gyuarit, Derived from the French gruyer, ſignifies 
generally the principal officers of the foreſt ; of whom 
you may read in the foreſt records. Cowell, edit. 17 27. 


Gta, Gruel, broth, pottage: In the accounts of 
the cathedral church of Saint Pau! in London about 
5 Ed. 2. Summa frumenti ad panem 185. quarter. ſumma 
frumenti ad grutam 135. quarter, ſumma ordei ad grutam 
135: quarter, Ex Libro Statut, Eccl. Pauline, MS. 

ol. 73. 

Guadage or Guidage, (Guadagium vel guidagium, ) 
Eft quod datur alicui, ut tuto conducatur per terram alte- 
r145 : that which is given for ſafe conduct through un- 
known ways, or a ſtrange territory. Sir Edward Che 
calls this an old legal word. 2 nfl. f. 526. 

Gualdum, See Waldum, 

Guannagium, See Wannage. 

Guard, (Fr. garde, Lat. cu/ftodia,) A cuſtody or care 
of defence. And ſometimes it is uſed for thoſe who at- 
tend upon the ſafety of the Prince, called the /ife-guard, 
&c, ſometimes ſuch as have the education and guardian- 
thip of infants; and ſometimes for a writ touching 
wardſhip, as droit de gard, cjefione de gard. F. N. B. 
I39. 

: Guardian, (Fr. gardein, Lat. cu/ios, guardianus, ) Sig- 
nihes generally him that hath the charge or cuſtody of any 
perſon or thing ; but moſt commonly him that hath the 
education or proteQtion of ſuch people, 2s are not of ſuf- 
ficient diſcretion to guide themſelves anJ their own affairs, 
as Children and ideots ; being indeed as Jargely exteniled 
as tutor and curator, among the Civilians; for whereas 
7utor is he that hath the government of a youth, until he 
'Come to fourteen years of age; and curator is he that 
hath the diſpoſition and ordering of his eſtate afterwards, 
until he attain to the age of five and twenty years, or he 
that hath the charge of a frantick perſon during his Ju- 
Nacy; we uſe only guardian for both theſe : And for 
the better underſtanding of the law in this point, we are 
to obſerve, that a tutor is either teſtamentarius, or d pre- 
Tre datus ex lege Atilia; or laſtly, legitimus, So we have 
three ſorts of guardians in England; one ordained by the 

Hather in his laſt will, another appointed by the judge, 
the third caſt upon the minor by the law and cuſtom of 
the land : Touching the firſt, a man having goods or 
Chattels, may appoint a guardian to the body or perſon of 

8 child, by his laft will and teſtament, until he come to 
the age of fourteen years, and the diſpoſing and ordering 

Vor. IL 


x 


G U A 
his eſtate ſo long as he thinks meet, which is commonly 
to one and twenty years of age. The ſame he may do 
of lands not holden in capite, or by knights ſervice. 
But the ancient law in this caſe is very much altered by 
the ſtatute of 12 Car. 2. cap. 24. which ordains, that, | 
*< Where any perſon hath, or ſhall have any child or 
children under the age of twenty-one years, and not mar- 
ried at the time of his death, it ſhall be lawful for the 
father of ſuch child or children, whether born at the time 
of the deceaſe of the father, or at that time in ventre /a 
mere, or whether ſuch father be within the age of twenty- 
one years, or of full age, by deed executed in his life=- 


| time, or by his laſt will and teſtament in writing, ia 


the preſence of two or more credible witneſſes, to diſpoſe 
of the cuſtody and tuition of ſuch child or children, for 
and during the time he or they ſhall remain under age, or 
any leſſer time, to any perſon or perſons in poſſeſon or 
remainder, other than popiſh recuſants ; and ſuch diſpo- 
ſition ſhall be good againſt all perſons claiming ſuch 
child, as guardian in ſecage, or otherwiſe, &c.” But if 
the father order no guardian to his child, the ordina 

may appoint one to manage his goods and chattels, till 
the age of fourteen years, at which time he may chuſe 
him another guardian, according as by the Civil law he 
may have his curator; for we all hold one rule with the 
Civilians in this caſe, and that is [nvits curator non datur. 
And for his lands, the next a-kin on that fide, by which 
the land cometh not, ſhall be guardian, and was here- 
tofore called guardian in ſocage, See more of the old 
law in this caſe, 28 Ed. 1. /tat. 1. And Forteſcue, De 
Laudibus Legum Ang. cap. 44. Staundf. Prerog. cap. 1, 
Old Nat. Brev, fol. 94. and Skene de verb. fignif. verbo 


t Varda; from whence you may learn great affinity, and 


yet ſome difference between the law of Scotland and ours 
in this point. Cowell, edit. 1727+ 

A guardian is one appointed by the wiſdom and policy 
of the law to take care of a perſon and his affairs, who 
by reaſon of his imbecillity and want of underſtanding is 
incapable of aQting for his own intereſt ; and it ſeems that 
by our law his office originally was to inſtru the ward 
in the arts of war, as alſo thoſe of huſbandry and tillage, 
that when he came of age he might be the better able to 


own land. 2 Bac. Abr. 672, See 2 Infl. 12, 13, 564, 

65. 
; And therefore Bradon, 11h. 2. cap. 38. {ot 86. treating 
hereof, ſays, De illis, qui minores ſunt infra atatem, 
& quos oportet efſe ſub tutela & cura aliorum, eo quod ipſos 
regere non norunt, et quorum quidam debent eſſe ſub cuſtodia 
Domini cum terris & tenementis, que ſunt de feodo eorum, 
& quidam ſub cuſtodia parentum & proximorum _—_ 
neorum, ut predif. eft, & quibus dantur cuſtodes aliguanda 
| de jure de antique feoffamento, & aliquando curatores ab ha- 
mine, — So Fleta, cap. g. fol. 4+ Quidam fub cuſtodia pa- 


| rentum & proximorum conſanguineorum, & illts dantur cuſlodes 


de jure genttum, 


Common law, by cuſtom, and by ſtatute, 


2. ho may and are intitled to be guardians ; by what 
authority they are appointed, and of reflraining and puniſhing 
abuſes by them. wa : 

3. Of the time and manner of appointing a guardian z 
and of the guardian's intereſt in the body and lands of the 
ward, and his remedy for the ſame. 


ſhall bind the infant. 

5. Of the infant's remedy againſt bis guardian for _ 
by him ; and of obliging a guardian to account, and 
allowances he ſhall have. 


1. Of the ſeveral kinds of guardians, namely, by the 
Common law, by cuſtom, and by ſtatute, 


Guardians by the Common law. There are four kinds 
of guardians by the Common law, viz. guardian in 


chivalry, ſocage, nature and nurture, Co, Lit, $8, 5. 
U u | me 
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1. Of the ſeveral kinds of guardians, namely, by the 


4. What things a guardian may lawfully de, and which 
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| therefore called guardian in chivalry. 


G U A 


As to guardian in chivalry it is to be obſerved, that by 
the Common law, if tenant by knight-ſervice had died, 
his heir male being under the age of twenty-one years, 
the lord ſhould have the land holden of him till ſuch heir 
had arrived to that age, becauſe till then he was not in- 


tended to be able to do ſuch ſervice ; and ſuch lord had 


likewiſe the cuſtody of the body of the infant to breed 
him up, and inure him to martial diſcipline, and was 
Lit. ſett. 103. 


Go. Lit. 74, 75. 2 Infl. 12, 13. 


So if an heir female were unmarried, and under four- | 


teen at her anceſtor's death, the lord was guardian till ſhe 
arrived to that age; alſo by JYz/im. 2. cap. 22. the lord 
ſhould have had the land till ſhe were ſixteen to tender 
convenable marriage to her; and if the lord died within 
the two years, the law gave the ſame intereſt to his exe- 
cutors and adminiſtrators. Co, Lit. 76. 

Wardſhip was due to the lord in reſpe to tenure, 
therefore if the lord had releaſed his ſeigniory to his ward, 
or the ſci2niory had deſcended to him, he ſhould have 
been out of ward, for ceſſante cauſa ceſſat effefius, Co. 
Lit. 75. b. 2 Rol. Abr. 36. 

An heir who had been in ward by reaſon of a tenure 
in capite, when he came of age muſt have ſued livery, 
z. e. to have the lands delivered to him by the King, the 
expence of which was half a year's profit of his lands 
holden ; but if the heir had been of age at his anceſtor's 
dezth, he ſhould have paid for land in poſleſſion a year's 
profit for the King's premier ſeifin and livery, and for re- 
verſions expectant on freeholds half a year's profit, and 
the King ſhould have had all the mean profits till tender 
of livery were made ;z fo if tender were made, and not 
duly purſued, Co. Lit, 78. a. | 

y the ſtatute of Merton, cap. 6. if the lord diſpara- 
ged his male ward under fourteen, he ſhould have loft 
the ward, and the whole profit thereof ſhould have been 
converted to the ward's benefit ; the lord was ſaid to dif- 
parage the heir by marrying him to the daughter of a 
villain, burgeſs, one attainted of felony, to a baſtard or 
atien, one wanting hand or foot, deformed, paralytick, 
conſumptive, &c. Co. Lit. 80, 

On the death of guardian by knight-ſervice, the exe- 
cutors ſhould have had the wardſhip of the heir, for they 
had it to their own uſe, and might have granted or af- 
ſigned it over; and therefore were not at all accountable 
to the infant when he came of age. Cy. Lit. go. 

But this ſort of guardianſhip being a ſort of dominion 
of maſters over ſervants and vaſlals, introduced among 


the Gothick nations to breed them to arms; it was deem- 


ed a great burden, and therefore is now fallen by the 12 
Car. 2. cap. 24. by which all tenures by knight-ſervice 


and focage in capite, are turned into common ſocage, 


and diſcharged of homage, livery, premier ſeiſin, ward- 
ſhip,' &c. which were at law incident to ſuch tenures, 
and aids pur file marrier & pur faire fitz chivalter, © 2 
Bac, Abr. 674. 


2. By the Common law, if tenant in focage die, his 


heir being under fourteen, whether he be his iſſue or 
couſin, male or female, the next of blood to the heir, to 
whom the inheritance can't deſcend, ſhall be guardian of 


the nature of ſocage tenure be in ſome meaſure changed 
from what it originally was, yet it is {til} called focage 
tenure, and the guardian in focage is ftill only where 
lands of that kind (as moſt of the lands in Ezgl/and now 
are,) deſcend to the heir within age; and though the 
heir after fourteen may chuſe his own guardian, who 
ſhall continue till he is twenty-one, yet as well the guar- 
dian betore fourteen, as he whom the infant ſhall think 
fit to chule after fourteen, are both of the ſame nature, 
and have the ſame office and employment aſſigned to 
them by the law, without any intervention or direction 
of the infant himſelf; for they were therefore appointed, 
becauſe the infant, in regard of his minority, was ſup- 
poſed incapable of managing himſelf and his eſtate, and 
conſequently derive their authority not from the infant, 
but from the law; and that is the reaſon they tranſaRt 


all affairs in their own n2me, and not in the name of 


CC 
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' his body and land till his age of fourteen ; and although | 


— 
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the infant, as they would be obliged to do, if their ag. 
thority were derived from him. C9. Lt. $7. | 

Hence the law has inveſted them not with a bare ay. 
thority only, but alſo with an intereſt til] the guardian- 
ſhip ceaſes; and to prevent their abuſe of this authorit 

and intereſt, the law has made them accountable to the 
infant, either when he comes to the age of fourtecn 
years, or at any time after, as he thinks fit; and there- 


| fore are not to have any thing to their own ule, as the 


guardian in chivalry had. Co. Zi. go. a. | 

3. Guardian by nature, who is the father or mother ; 
and here we. muſt obſerve, that by the Common lay 
every father hath right of guardianſhip of the body of 
his fon and heir until he attain to the age of twenty. og 
years, Co, Lit. 84. 9 Ed. 4. 53. 27 Af. pl. 53. 
33 H. 6. 55. Raft. Ent. 263. 

And therefore when tenures in knight-ſervice were in 
being, the guardian in chivalry could not have the cuſtody 
of the body of the heir as long as his father was living ; 
but all, which ſuch guardian could have, was the cuſ- 


| tody of the lands which were deſcended to the infant 


from his mother” or other collateral anceſtor ; and there. 
fore the father had an ation of treſpaſs, for taking away 
his ſon and heir, gquare filium & heredem rapuit, though 
he was not in propriety of ſpeech counted the guardian, 


| 3 Co. 37. Ratcliff's caſe, Co. Lit. 75, 84. Dyer 189. 


LVaugh. 180. 

But neither the mother, nor any collateral anceſtor 
could have had the cuſtody of their heir apparent before 
the lord, for though they may have an action of treſpaſs 
quare conſanguineum & heredem rapuit, yet they can have 
it only againſt a ſtranger guardian in chivalry, Zr. ſea. 
I14. Cy. Lit. 84. 

4. Guardian by nurture, who hath only the care of 
the perſon and education of the infant, and hath nothing 
to do with his lands merely in virture of his office ; for 
ſuch guardian may be, though the infant hath no lands 
at all, which a guardian in ſocage cannot, Cv. Lt. 88, 

Guardian by cuſtom, By the cuſtom of the city of 
London, the cuſtody and guardianſhip of orphans under age 
unmarried belongs to the city. 2 Bac. Abr. 675. | 

By the cuſtom of Kent, where any tenant died, his 
heir within age, the lord of the manor might and did 
commit the guardianſhip to the next relation within the 
court of juſtice, in whoſe juriſdiction the land was ;z but 
the lord was bound on all occaſions to call him to an ac- 
count; and if he did not fee that the accounts were fair, 
the lord himſelf was bound to anſwer it. "This pro- 
vince the Chancellor hath taken from inferior courts on- 
ly in Kent, where theſe cuſtoms are continued ; but the 
cuſtom is not uſed even in Kent at this day, becauſe the 
lords in giving tutors do it at their own peril in the ac- 
count ; and therefore every man thinks it dangerous to 
intermeddle, Lamb, 611. | 

This guardian appointed by the lord is to have the ſame 
allowance and no other, with the guardian in focage at 


Common law, and is ſubje, as has been ſaid, to the 


account of the heir for his receipts, and to the diſtrefics 
of the lord for the ſame cauſe. Lamb. 624. 

If copyhold lands deſcend to an infant within the age 
of fourteen years, the next of kin, to whcm the lands 
cannot deſcend, ſhall be guardian both of the infant's 
land and eftate, if by the cuſtom of a manor it does not 
belong to another. 2 Rol. Abr. 40, 2 Lutw. 1188 
S. P. ſaid to be reſolved. 

And therefore, if a copyhold deſcend to a lunatick, 
or an infant within the age of fourteen, the lord, with- 
out a ſpecial cuſtom for that purpoſe, hath no power of 
appointing a guardian. Hob. 2i5, Hutt. 16, 17. 2 
Lutu'. 1188, | ; 

Guardian by flatute. By the Common law no perſon | 
could appoint a guardian, becauſe the law had appointed 
one, whether the father was tenant by knight-ſervice or 
in ſocage. 3 Co. 37. 3 {nft. 62. 5 128 

The firſt ftatute (1 $:4. 362.) that gave the father 2 
power of appointing, was the 4 & 5 /. & M.. cap. 8. 
which provides under ſevere penalties, ſuch as fine and 


impriſonment for years, * That nobody ſhall take away 
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+1 or woman child unmarried, being within the. 
2 rye years, out of or from the poſſeſſion, cul- 


rnance,. and againſt the will of the father of 

o Ry i woman child, or of ſuch perſon or perſons 

> whom the father of ſuch maid or woman child by his 

Jaſt will and teſtament, or by any other act in his life- 

time, hath or ſhall appoint, aſſign, bequeath, give or 

-ant the order, keeping, education and governance of 
ſuch maid or woman child. *, Sd. 302. 

In the conftruRtion of this ſtatute it hath been holden, 
that if two perſons are appointed guardians by authoriry 
of this ſtatute, and one of them dies, the guardianſhip 
will not ſurvive, becauſe the ſtatute gives an authority to 
a ſpecial purpoſe, and makes the raviſher criminal within 
the words of it ; 97 being a penal law ought to be con- 

d ritly. Poph. 204. 

he at 22 Ga. 2. cap. 24. enaCts, © "That where 
any perſon hath or ſhall have any child or children under 
the age of twenty-one years, and not married at the time 
of his death, it ſhall and may be lawful to and for the 
father of ſuch child or children, whether born at the 
time of the deceaſe of the father, or at that time 2 
ventre ſa mere, or whether ſuch father be within the age 
of one and twenty years, or of full age, by his deed 
executed in his life-time, or by his laſt will and teſta- 
ment in writing, in the preſence of two or more Cre- 
dible witneſſes, to diſpoſe of the cuſtody and tuition of 
ſuch child or children, for and during ſuch time as he or 
they ſhall reſpeRively remain under the age of twenty- 
one years, or any lefler time, to any perſon or perſons 
in poſſeſſion or remainder, other than Pop:/þ recufants ; 
and ſuch diſpoſition of the cuſtody of ſuch child or chil- 
dren made fince the 24th day of February 1645, or here- 
after to be made, ſhall be good and effeCtual againſt all 
and every perſon or perſons claiming the cuſtody or tui- 
tion of ſuch child or children as guardian in ſocage, or 
otherwiſe; and ſuch perfon or perſons to whom the cul- 
tody of ſuch child or children hath been, or ſhall be diſ- 
poſed or deviſed as aforeſaid, ſhall and may maintain an 
aQion of raviſhment of ward and treſpaſs againſt any per- 
ſon or perſons which ſhall wrongfully take away or de- 
tain ſuch child or children, for the recovery of ſuch child 
or children, and ſhall and may recover damages for the 
fame in the ſaid ation, for the uſe and benefit of ſuch 
child or children. 

« And ſuch perſon or perſons to whom the cuſtody of 
ſuch child or children hath been, or ſhall be fo diſpoſed or 
deviſed, ſhall and may take into his or their cuſtody, to 
the uſe of ſuch child or children, the profits of all Jands, 
tenements 2nd hereditaments of ſuch child or children, 
and aiſo the cuſtody, tuition and management of the 
goods and chattels and perſonal eſtate of ſuch child or 
children till their reſpeRive age of one and twenty years, 
or any leſſer time, according to ſuch diſpoſition afore- 
faid, and may bring ſuch action or aQtions in relation 
_—_ as by law a guardian in common focage might 

0 


In the conſtruction of this ſtatute the following opi- 


| Hions have been holden. 


I. That a teſtamentary guardian, or one formed ac- 
cording to this ſtatute, comes 7» /5co parentis, and is the 
fame in office and intereſt with a guardian in ſocage, and 
differs only as to the modus habend:, or in a few particu- 
lar circumſtances; as firſt, That it may be held for a 
onger time, viz, till the heir attains the age of twenty- 
one, where before it was but to fourteen : ſecondly, It 
may be by other perſons held; for before, it was the 
next of kindred not inhetitable could have it ; now who 
the father names ſhall have it. YVaugh. 178. 

2. That though neither before nor ſince this ſtatute a 
perſon under age may deviſe his lands, yet a perſon un- 
Cer age may, within this a&t, diſpoſe of the cuſtody of his 
child, and ſuch diſpoſition draws after it the lands, &c. 
a incident to the cuſtody, Yaugh. 178. 

3- That an infant hath the ſame remedy againſt a te- 

mentary guardian, as he had againſt a guardian in fo- 


Cage, tho' the ſtatute ſpeaks only of remedies for the. 


guardian, Yaugh, 179, 
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4. If the father being of age deviſe his lands to F. $8. 
ring the minority of his ſon and heir, in truſt for his 
heir, and for his maintenance and education until he be 
of age, this is no deviſing the cuſtody within this ſtatute, 
_ might have done this before the ſtatute. Yaugh. 
184. yp | 
\ 5. If a man deviſe the cuſtody of his heir apparent to 
F. S. and mentions no time; either during his minority, 
or for any other time, this is a good deviſe of the cuſtody 
within the act, if the heir be under fourteen at the death 
of the father, becauſe by the deviſe the modus habend:t 


ſame as it was as to the time, but if above fourteen at 
the father's death, then the deviſe of the cuſtody is merely 
void for the incertainty; for the a& did not intend every 
heir ſhould be in cuſtody until one and twenty, non ut 


but ſo long as the father appoints, and if he appoint no 
time there is no cuſtody, Yaugh. 184-5. 


6, That this teſtamentary guardian hath the cuſtody 


not only of the land deſcended or left by the father, but 


of all lands and goods any way acquired or purchaſed by 


Vaugh. 185-6. | 

7. That this guardian can't affign or transfer the guar-. 
dianſhip over to another, neither ſhall it upon his death 
go to his executors or adminiſtrators ; for tho” it be an 
intereſt, yet it is an intereſt joined with a truſt, which 
the teſtator might think thoſe perſons incapable of exe- 
cuting, tho” he placed that truſt and confidence in the 
guardian himſelf ; but it ſeems, that if two or more are 
made guardians, and one of them die, the ſurvivor or 
ſurvivors ſhall ſtill continue guardians, for from the na- 
ture of the thing, the authority muſt be joint and ſeveral ; 
alſo, were it otherwiſe, the more guardians were ap- 
pointed for the ſecurity of the infant, the leſs ſecure he 


the guardianſhip would be at an end. Laugh. 181. 

8. That if a perſon, appointed guardian purſuant to 
this ſtatute, die or refuſe to take upon himſelf the guar- 
dianfhip, the Lord Chancellor may appoint a proper guar- 
dian, Abr, Eg. 260. 

9. Alſo if a perſon appointed guardian purſuant to 
this ſtatute, becomes a Junatick, or is otherwiſe incapa- 
Citated to execute the truſt repoſed in him ; or if he abuſes 
the truſt, by doing any thing prejudicial either to the 
perſon of the infant, or his eſtate, it ſeems, that the court 
of Chancery may either totally remove him, and appoint 
another guardian, or elſe impoſe ſuch terms on him, b 
obliging him to give ſecurity, &c. as will effectually hin- 
der him from doing any thing prejudicial to the infant ; 
but in what particular inſtances of this kind a court of 
equity will interpoſe, does not ſeem to be clearly agreed. 
See 2 Chanc. Ca. 237. 3 Chan, Rep. 58. 2 Sid. 424. 
1 Vern. 442. Abr. Eq. 260, 261. | 

10. That a copyholder is not within the ſtatute to diſ- 


| poſe of the cuſtody of his infant heir, becauſe of the 


meanneſs of his eſtate, and the prejudice that would ac- 
crue to the lord of the manor ; and therefore the lord, 
or thoſe intitled by the cuſtom, ſhall have the cuſtody of 
him, 3 Lev. 495. Clench and Cudmore, and Lutw. 1181, 
Comp. 243. S.C. | | 
And note, that both by the 4 & 5 Ph. & M7. and by 


phans. 1 S:4. 363, 

2. Who may and are entitled to be guardians; by what 
authority they are appointed, and of reſtraining and puniſhing 
abuſes by them, 


can be no guardian in ſocage but where lands of that 
nature deſcend to the heir. Co. Lit. 88. 2 Med. 176. 
Therefore if a man die ſeiſed of a rent-charge, com- 
mon, or ſuch-like inheritances, which lie not in tenure, 
(and diſpoſe not of the cuſtody of his child,) the heir may 
chuſe his guardian ; if he be fo young that he can make 
Hd 


cuſtodiam is changed only as to the perſon, and left the 


tamdiu, ſed ne diutius ; therefore he ſhall be in this cuſtody 


the infant, which the guardian in ſocage had not, 


would be, becauſe upon the death of any one of them 


this ſtatute, there are expreſs ſavings with reſpect to the 
city of London and other towns, as to the cuſtody of or- 


Here in the firſt place we muſt take notice, that there 
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hs choice, - it is moſt fit that his next couſin, to whom 
the inheritance can't deſcend, ſhould have the cuſtody of 
him, and whoever takes the rent, &c. is chargeable in 
account ; but if he have any focage land, the focage guar- 


dian ſhall take the rent-charge, &:. in his cuſtody, Co, 
Lit. $7. 


So the wife's heir ſhall not be in ward, during the life 


of tenant by the curteſy, becauſe by his contituuance of 
his wife's eſtate, the deſcent to the heir is interrupted, 
F.N. B. 143. | » 

By our law, the next of blood, to whom the inheri- 
tance can't deſcend, is intitled to the guardianſhip ; as if 
the land deſcended from the father, the mother, orother 
next couſin of the mother's ſide, ſhall be guardian in 
ſocage, & fic e converſo, where lands deſcend from the 
mother ; but the Civil law appoints him to be guardian 
that is to inherit next, which our law ſays is committere 
ovem lupso, Cv. Lit. 87. 

If the younger brother die ſeiſed in tail, leaving iſſue 
under fourteen, the elder, not the middle brother, ſhall 
be his guardian in ſocage, for in equal degree the law 
prefers him. Co. Lt. 88. | 

But if tenant in tail have no brother or ſiſter, and die, 
leaving iſſue under fourteen, the next couſin of the fa- 
ther's or mother's fide that firſt ſeizes the heir ſhall have 
the cuſtody of him; for the relation on both fides is 
equz!, and no cauſe appears wherefore either ſhould be 
preferred ; and he that firſt takes care of the heir ſhews 
himſelf to be moſt concerned for his intereſt, Co. Le. 
88. | 

But if donecs in frank-marriage die, their iſſue being 
under fourteen, the next couſin of the part of the donee 
that was the cauſe of the gift (being not inheritable to 
- donor's reverſion) ſhall have the cuſtody, Co. Lt. 

A. ſeiſed of ſome lands as heir to his father, and of others 
as heir to his mother, dies, leaving iſſue under fourteen, 
the next couſin of either ſide, that firſt ſeizes the body 
of the heir, ſhall have the cuſtody of him ; and the next 
couſin of the father's part ſhall enter into the Jands of the 
mother's part, & fic e converſo, Co. Lit. 88. b. 

If a woman hath iſſue a ſon by a former huſband, and 
ſhe marries a ſecond huſband, ſeiſed of ſocage lands, by 
whom ſhe has' iſſue another ſon, and the huſband and 
wife die, leaving the ſaid ſon under fourteen, his brother 
of the half blood ſhall be guardian in ſocage, as next of 
. Kin, to whom the inheritance can't deſcend. Cro. Elz. 
825. 2 And. 171. Moor 635. 2 Fon. 17. ; 

If A. be guardian in focage of B. under fourteen, he 
ſhall be guardian in focage of another infant whom B. 
ought to be guardian' of, as being his next couſin pur 
cauſe de gard, and an account lies againſt him, Co. Lt, 
88.6, | 

An infant, ideot, lunatick, 191 compos, one blind and 
dumb, deaf and dumb, or leper removed, can't be guar» 
dian in ſocage. Co. Lit. 88. b. | 

It is clearly agreed, That the King as pater patrie 
is univerſal guardian of all infants, ideots and Junaticks, 
who can't take care of themſelves; and as this care can't 
be exerciſed otherwiſe than by appointing them proper 
curators or committees ; it ſeems alſo agreed, that the 
King may, as he has done, delegate the authority to his 
Chancellor; and that therefore at this day, the court of 
Chancery is the only proper court, which hath juriſdiftion 
in appointing and removing guardians, and in preventing 
them and others from abuſing their perſons or eſtates, 
2 Infl. 14. 4 Co.126. Beverley's caſe, and in Staundf. 
Pres. 3). | 

And - the court of Chancery is now inveſted with 
| this authority, hence in every day's praQtice we find that 

court determining, as to the right of guardianſhip, who is 
the next of kin, and who the moſt proper guardian ; as 
alſo orders are made by that court on petition or motion, 
for the proviſion of infants during any diſpute herein ; as 
likewiſe guardians removed or compelled to give ſecurity ; 
they and others puniſhed for abuſes committed on infants, 
and effeCtual care taken to prevent any abuſes intended 
them in their perſons or eſtates ; all ſuch wrongs and 
1jurics being reckoned a contempt of that court, that 

3 | 
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hath by an eſtabliſhed juriſdition the proteQion 
perſons under natural diſabilities. 2 4d, 177, 
But it is clear; that the eccleſiaſtical court hath not 
any juriſdiction with regard to a guardian in ſocage 
teſtamentary guardian; and therefore where Sir = 
| Weed having deviſed the guardianſhip of his daughter, 
his will in writing, according to the 12 Car. 2, to th 
Lady Che/ter bis fiſter ; the Dutcheſs of Cleucland, ; 
whoſe ſon this daughter, being about eight years old '_u 
contracted, pretending that Sir Henry I/cod by word re. 
voked this diſpoſition of the guardianſhip, ſued in the 
Prerogative court to have this nuncupative codicil proyeg . 
and the court granted a prohibition ; for they are not t, 
prove a will concerning the guardianſhip of a child, which 
is a thing of a temporal nature, and of which the Courts 
at Vi/lminfler are to judge, whether it be purſuant tg 
the ſtatute or not. 1 Yent, 207. Lady Cheſter's cafe, 


of alj 


3. Of the time and manner of appointing a guardian. 
and of the guardian's intereſt in the body and land; of the 
ward, and his remedy for the ſame, 


The authority of a guardian in chivalry did not Jeter. 
mine till the heir, if a male, came to the age of twenty. 
one years, becauſe it was preſumed, that till that age he 
was not capable of doing knight-ſervice, and attending 
his lord in the wars; the guardianſhip of an heir female 
determined at her age of fourtcen at Common law; þ 
We/im. 1. the lord had the wardſhip till ſhe attained the 
age of ſixteen, to tender her convenable marriage; the 
authority of a guardian in ſocage ceales at the age of 
fourteen, at which age the infant may call his guardian 
to an account, and may chuſe a new guardian, Lt, 
ſe. 103. Co. Lit, 75, 2 Inf. 135. 

If a guardian in ſocage die, the guardianſhip ſhall go 
to the next of kin of the infant, to whom the. inherj- 
tance can't deſcend, and ſhall not go to the executors of 
the guardian, becauſe they can take nothing but what 
the teſtator had to his own uſe; beſides, the law gives 
the guardianſhip to ſuch perſons as are prefumed to have 
moſt affection for the infant ; and therefore will not in- 
truſt executors with it, who may happen to be ſtrangers, 
Plow. 293. b. 2 Inft. 260, Co. Lit. 89. 8. P. 

If a teme infant who is in ward marries, at Common 
law the guardianſhip is determined, becauſe the huſband 
is immediately on the marriage become her guardian ; 
and it would be inconſiſtent that ſhe ſhould at the ſame 
time be under the power of another guardian, 2 1z/, 
260. | 
If a feme guardian in ſocage marries, the huſband be- 
comes guardian in right of his wife ; but if ſhe dies, the 
guardianſhip ceaſes as to him, and ſhall go to the next of 
kin to the infant, Plow. 294. a. Co. Lit..89. a. 8. P. 

A guardian in focage ſhall not forfeit his intereſt by 
outlawry or attainder of fe!ony or treaſon, becauſe he 
hath nothing to his own uſe, but to the ule of the heir. 
Co. Lit. 88. b. Godb. 316. 

It is ſaid, that in Chancery a guardian can't be other- 
wiſe appointed than by bringing the infant into court, or 
his praying a commiſſion to have a guardian aſſigned him, 
Abr. Eq. 260. Llyd and Carew. 

Regularly an infant is to ſue both at Common law 
and in Chancery, by his prochein amy or guardian; 
but he muſt always defend by guardian, who is to be ad- 
mitted by the court. Yide, Head of Jnfants. 

The reſpeQive courts in which the uit is commenced, 
muſt afſign a proper guardian to the infant; and there- 
fore if an infant is ſued, the plaintiff muſt move to hav? 
a proper guardian aſſigned him. Sti/. 369, Bridg. 7+ 
1 Rol. Rep. 303. = 

And as an infant can bring his bill but by prochein 
amy, ſo he muſt take care of it; for if the bill is dil- 
miſſed, the prochein amy muſt pay the cofts thereo!, 
Abr Eq. 72. Andrews and Cradick.  _ 

Where a bill is brought againſt an infant (if in town) 
he muſt appear in court, and have a guardian aſſigned 
him, by whom he may defend the ſuit; if in the coun” 
try, he ſues out a commiſſion to affign a guardian, an 
put in his anſwer; and whether he pleads, anſwers 0f 


demuſrss 
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Jemurs, fill it muſt be done by his guardian ; for if it 
is the plea, anſwer or demurrer of the infant, without 
doing of it by the guardian, it will be irregular, 

But where the infant neglects to appear, or to have a 
uardian aſſigned, it is a motion of courſe (he being in 
contempt to an attachment) to pray for a meſſenger to 
bring him into court, and when he is there the court al- 
ways aſſigns him a guardian ; but it is doubted, whether 
this can be done again{t a peer of the realm who 1s an in- 
fant, and whoſe perſon is ſacred. 2 Bac, Abr, 601. See 

N 
DET law hath inveſted guardians not with a bare 
authority only, but alſo with an intereſt till the guar- 
dianſhip ceaſes ; ſo it hath provided ſeveral remedies for 
uardians againſt thoſe who violate that intereſt ; and 
therefore at Common law there were remedies both droi- 
tural and poſſeſlory, to recover the guardianſhip. 2 nf. 
90. 9 Co. 72. : 

As at Common law there was the writ De cu/lodia 
terre & heredis, called the writ of right ward, wherein 
the guardian recovered the cuſtody of body and lands ; 
but if the ward were married, then the guardian was 
dfiven to his ation of treſpaſs, quare ſe intru/it maritagio 
non ſatisfat 3 but this was remedied by the ſtatute of 
Merton, cap. 6. which provides, that in the writ of 
right ward, the plaintiff ſhall recover the value of the 
marriage. 2 [»/t. 90. 

Alſo at Common law an action of treſpaſs lay for the 

ardian, which was a poſleſlory aCtion ; and in this at 

mmon law he could only recover damages for his 
ward, and not the ward itſelf; but the ſtatute of Y/t- 
minſler 2, cap. 35. gives a writ of raviſhment of ward, in 
which the plaintiff recovered the body of the heir, and 
not damages only. 2 nfl. go, 430. 9g Co. 72. Huſ- 
ſey's caſe. Hob. 94. 

If upon a habeas corpus an infant be brought into 
court, and it appears, that the queſtion is touching the 
right of guardianſhip, the court can't deliver the infant 
to the guardian, for he may have a writ of raviſhment 
of ward. 3 Keb. 446. 


4. What things a guardian may lawfully do, and which 
ſhall bind the infant, | 


From the authority and intereſt, which the policy of 

the law has inveſted guardians with, it appears, that a 
guardian may do ſeveral as which will bind the infant, 
ſuch as making leaſes for years, which he may do in his 
own name, and ſuch leſſee may maintain ejectment 
thereupon. Co. Lit. 88, 89. Lit. Sed. 123, 124. 
May avow in his own name. Laugh. 18. 
Therefore if a guardian in ſocage makes leaſes for 
years to continue beyond the time of his guardianſhip, 
ſuch leaſes ſeem not to be abſolutely void by the infant's 
coming of age, but only voidable by - him, if he thinks 
fit; for they were not derived barely out of the intereſt 
of the guardian, or to be meaſured thereby, but take 
effeR alſo by virtue of his authority, which for the time 
was general and abſolute; and therefore all lawful as 
done during the continuauce of that authority are good, 
_ and may ſubfilt after the authority itſelf, by which they 
were done, is determined ; and conſequently the infant, 
When he comes of age, may by acceptance of rent, or 
Other act, if he thinks fit, make ſuch leaſes good and un- 
avoidable ; but a guardian pur- nurture can't make any 
leaſes for years, either in his own name, or in the name 
of the infant ; for he hath only the care of the perſon 
and education of the infant, and hath nothing to do with 
his lands. Bro. Tit. Gard. 50. Tit. Garden, 19. 2 
Ral. Abr. 41. Briſden and Huſſey. Cro. Fac. 55, 98. 
Shopland and Ridley. 5 

A. lets lands to B. for four years, and died, and the | 
land being holden in ſocage, and the heir under four- 
teen, the guardian in ſocage by indenture, before the firſt 
eaſe was expired, lets the ſame Jands in his own name to 
B. for eight years; and if by this acceptance of a new 
leaſe from the guardian in ſocage the firſt leaſe was ſur- 
rendered, was the queſtion ; and *tis ſaid to be holden by 
the court, that it was ſurrendered ; or if it could not be 


Properly called a furrender, for want of a reverſion in 
Vor, 1I, 
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the guardian in ſocage, yet they held, that at leaſt the 
firſt leaſe was thereby determined by admittance of the 


| leffor's power to make ſuch preſent leaſe, which if the 


firſt ſhould ſtand in the way he could not do. 1 Leon. 
I58, 322, 4 Leon. 79, Owen 45, 56. Willis and 
Whitehead. | 

If a woman who is guardian in ſocage to her fon mar- 
ries again, and her huſband and ſhe join in a leaſe of the 
infant's lands, this leaſe upon the death of the huſband 
becomes void ; for the intereſt ſhe had in the lands was 
in right of the infant, and therefore ſhall not bind her, 
as thoſe as ſhall in which ſhe joins with her huſband 
in parting with her own poſſeſſions. Plow, 293. Oſborne's 
caſe, 

A guardian in ſocage may grant copyhold eſtates in 
his own name, and ſuch grants ſhall bind the heir, for he 
is dominus pro tempore, and ſhall take the profits to his 
own uſe, though he ſhall account for them; and he 
ſhall keep courts in his own name, Cro, Fac. 55, 99. 
Poph. 127, 2 Rol. Abr. 42. 

Alſo it hath been reſolved, that a guardian in ſocage 
may grant copyholds in reverſion according to the cuſ- 
tom of the manor, and that ſuch grant ſhall be good ; 
though they come into poſſeſſion during the non-age of 
the infant, Adich, 8 IF 3. in C. B, Lade and Barker. 

A guardian or prochein amy may make partition in be- 
half of an infant, if equal ; for the guardian is appointed by 
the law to take care of the inhericance of the infant ; and 
this ſeparation and diviſion of his part from what be- 


infant, that it is really for his benefit and advantage, 
2 Rol. Abr. 256. | 

As the authority and intereſt of a guardian extends only 
to ſuch things as may be for the benefit and advantage of 
the infant, and whereof he may give an account z on 
this foundation it is held, that a guardian cannot preſent 
to any benefice in right of the heir, becauſe he can 
make no advantage thereof (for that would be ſimony ) ; 
and conſequently has nothing therein whereof he can 
give an account, and therefore the infant himſelf ſhall 
preſent thereto, Co. Lit. 17. b. 89.4. 29 Ed. 3. 5, 

But yet a preſentment made by the guardian in the 
name of the heir, is a good title to the heir in guare im- 
pedit, 42 Ed. 3. 130. | 

In cje&ment the caſe was, that one A. deviſed land to 
B. his ſon in tail, with divers remainders over, and 
makes one C. overſeer of his will, and willed that he 
ſhould have the education of his ſon till he came to 
twenty-one, and to receive, ſet and let for the ſaid B. 
the ſaid lands fo given him, and thereof to account 
to the ſaid B. being allowed his charges, &c. C. makes 
a leaſe for ſeven years in his own name, with re- 
ſervation of rent to himſelf, and this leaſe by computa- 
tion was to continue half a year after B.'s attaining his 
full age, and if this leaſe was good for any part of the 
term was the queſtion, C. being dead, and B. not yet 
of age; and it was argued to be good for the whole 
term, or at leaſt during the minority of the ſon, and only 


that C. had an intereſt in the land, and not a bare au- 
thority only ; for then all leaſes muſt have been made in 
the name of the infant, and ſo he might avoid them 
whenever he thought fit, which the teflator never intended 
to impower him to do; but Popham, Clench and Fenner 
held, that as this deviſe is, C, was but a guardian 
for nurture, and could not make leaſes at his own 
will and pleaſure, for then he might make them for a 
hundred years; but here he can only make leaſes: at 
will, for there is no other time certain appointed, and 
he is but in the nature of a bailiff, and accountable z 
and therefore it was adjudged that the leaſe was void ; 
from which caſe it appears, that if the authority had 
been ſufficient to enable him to have made leaſes for years, 
ſuch leaſes made by him during the continuance of that 
authority would not have determined therewith, but 
ſhould have ſubſiſted during the whole term for which 
they were made; and the infant in ſuch caſe could not 
when he came of age have avoided them, as he may 


leaſes made by his guardian in focage, if he thinks fit, be- 
X 


longs to another is ſo far from being a prejudice to the 
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euuſe the leſſee would have been in by the will and 
deviſe, not by the guardian pur nurture, Cro, Eliz, 
678, 734+ Piggot and Garniſh. my 

If a guardian borrows money of A. to pay off an in- 
cumbrance on the infant's eſtate, and promiſes to give A. 
ſecurity for his money, but dies before it is done, tho' 
A.'s money is applied to pay off the incumbrance, yet the 
court will not decree him fatisfaftion out of the infant's 
eſtate ; but if the ſum diſburſed exceeds the profits of the 
eſtate, for ſo much A. ſhall have an account as for money 
due to the guardian, and it ſhall be raiſed out of the in- 
fant's eſtate. 2 Vern. 480. Hooper and Eyles. 

A guardian to an infant, having a conſiderable ſum of 
money in his hands that was raiſed out of the infant's 
eltate, lays out, with the conſent of the grandmother, 
3000 /. in a purchaſe of Jands which lay contiguous to 


the infant's eſtate, and takes the purchaſe in the name of | 
F. $. for his benefit, if when he came of age he ſhould 


agree thereto, and allow that money on account; the 
. infant dying in his minority, it was' held by my Lord 
Chancellor, C. B. Atkins and J. Lutwyche, againſt the 
opinion of the Maſter of the Rolls, that tho' neither the 
heir nor adminiſtrator cf the infant were intitled to the 
lands, yet the guardian muſt account for the 3000 /. to 
the adminiſtrator of the infant-; and that it was not in 
the power of the guardian, without the direction of this 
court, to turn the perſonal into real eſtate, by which it 
would deſcend to the heir; and that the objection, that 
an infant may make a will at ſeventeen of his perſonal 
eftate, but not of his real, was not anſwered. 1 Vern. 
403, 435. Earl of Winchelſea v, Nordiff. 

A mother, as guardian to her infant ſon, had out of his 
perſonal eſtate paid off a mortgage; the infant afterwards 
died, and the eſtate deſcended to a remote heir, and then 
the mother would have had back the money ; but the 
court denied her any relief, 2 Yern. 193. Zouch and 
Llogd cited. | 

If a guardian puts in an anſwer to a bill in Chancery 
for an infant, on oath, ſuch anſwer ſhall not conclude 
the infant, nor be read in evidence againſt him ; for the 
effect of an infant's anſwer to a bill in Chancery is to 
no other purpoſe than to make proper parties, fo as to 
have an opportunity to take depoſitions, ahd to examine 
witnefſes to prove the matter in queſtion. Carth. 79. 
3 Med. 259. 1 Show. 89. 8. C, Eccleflon and Petty. 

An eſtate having deſcended to an infant ſubject to in- 
cumbrances ; and the queſtion being, whether a guardian 
might, without the direQtion of a court of equity, apply 
the profits to diſcharge the incumbrances, or the intereſt 
of them, or whether they ſhould not be accounted per- 
ſonal eſtate, and ſo the adminiſtrator of the infant be 
intitled to them, if the infant died in his minority ; it 
was held by the court, that a guardian, without any 
diretion, may pay the intereſt of any real incumbrance, 
and the principal of a mortgage, becauſe that is a dire 
and immediate c_ on the land, but not any other 
real incurabrance. Abr. Eq. 261-2. Palmer and Danby, 

And therefore where a widow, who was guardian to 
her ſon, received the rents and profits of his eſtate, and 
paid off debts by ſpecialty, but took afſignments of the 
bonds, the ſon dying in his minority, ſhe brought her 
bill againſt the defendant the heir, for a diſcovery of 
aflets by deſcent to ſatisfy the money due by bond, ſhe 
claiming the profits.as adminiſtratrix to her ſon; and it 
was held by the court, that the guardian was not com- 
pellable to apply the profits of the eſtate of the infant 
| heir to pay off the bond debts. 2 Fern. 606. Waters and 
Ebral, L 


5. Of the infant's remedy againſt his guardian for abuſes ; 
and of 
he ſhall have. 


At Common law, both a prohibition of waſte, and an 
ation of waſte, lay againſt a guardian in chivalry and a 
guardian in ſocage, for a voluntary, but not for permiſſive 
waſte, or waſte done by a ſtranger. 2 1nft. 305. 


If a guardian ſuffereth a ſtranger to cut down timber 
trees, or to proſtrate any of the houſes, and doth not, 
, | Sos 


obliging a guardian to account, and what allowances 
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according to his duty and office as guardian, endeavoys 
| to keep and preſerve the inheritance of the ward in hig 
cuſtody and keeping, and doth not prohibit and withſtang 
the wrong-doer ; this ſhall be taken in law for his con. 
ſent, according to the rule, Dui non prohibet quod pro: 
hibere poteſt affentire videtur ; and if ſuch waſte and des 
ſtruQtion be done without the knowledge of the guardian, 
or with ſuch force that he could not withſtand, then 
ought the guardian to cauſe an afliſe to be brought 
againſt ſuch wrong-doers, by the heir, wherein he ſhall 
recover the freehold and damages for ſuch wrong and dif- 
heriſon, 2 1{nft, 305. 

And if the heir brings his aCtion of waſte within age, 
the judgment, according to the ſtatute of Glouce/ter, cap. 5, 
ſhall not only be to recover /ocum va/tatum, but the guar- 
dian ſhall loſe the whole wardſhip, and yield to the heir 
ſingle damages, if the wardſhip be not ſufficient to ſatisfy 
the damages. 2 [nft, 3os. 

If the guardian doth waſte, and after aſfigneth over his 
intereſt, an aQtion of waſte lieth againſt the grantor in 
the tenet, 4 1nft. 3os. ; | 

Alſo if the waſte be committed ſo near the time of the 
infant's coming of age, that he could not conveniently 
bring his aftion of waſte during his minority ; yet after 
the determination of the guardian's intereſt, he may bring 
his ation of waſte, and in ſuch caſe, as he cannot recover 
the wardſhip which is ended, he ſhall by the ftatute of 
Glouceſter recover treble damages. 2 Taft 300, 

By Weſtm. 2. cap. 5. If leſſee for years, or guardian 
alien in fee, the remedy of recovering the freehold ſhall 
be by afliſe of novel difſeiſm, and both the feoffor and 
feoffee ſhall be eſteemed difleiſors, and the ſurvivor of 
them ſhall be liable to this remedy, So, if either happens 
to die, he that ſurvives may be conſtrued a dillciſor, nd 
as ſuch liable to this ation, 2 Inf. 413. 

Not only guardians in chivalry, but in ſocage and by 
nurture, come within this law of J/:/im. 2. $0 allo 
their alienations not only in fee, but in tail, or for life, 
are within the aQ. 

If a guardian accepts of a feoffment from his ward, 
the ward may bring an aſfliſe againſt him as a diſleiſor ; 
for the axe: Fa acts contrary to his duty, when he aſlents 
to any alienation made by his infant ; for it is his duty 
to protect the inheritance of his ward, and to deliver it 
up to him at full age, and not to bring it into his own 
family. Bro. Diſſei/m 95. 

If a guardian, after the full age of the heir, continues 
in pofleflion, he is an abator, and an aſfliſe of mirt d'ance/for 
lies againſt him by the heir; but he cannot be deemed a 
diſſeifor, becauſe he does not actually ouſt the heir of his 
freehold, which is required in a diſleiſin, but holds him 
out by an intermediate entry between him and his anceſtor, 
which makes the diſtinfion between an abatement and 
diſſeiſin, Co. Lit. 57.6. 271. a. 2 Inſt. 134. 

If an infant appears by guardian, and ſuffers a recovery, 
this ſhall bind him ; and one of the reaſons hereof is, that 
if the recovery be to the prejudice of the infant, he has 
his remedy for it againſt his guardian, and may reimburſe 
himſelf out of his pocket, to whom the law had com- 
mitted the care of him. 1 Rel. Abr. 731. But for this 
ſee tit. Fine and Recovery, | 
By the Common law, guardians in ſocage are account- 
able to the infant, either when he comes to the age of 
fourteen years, or at any time after, as he thinks fit 
Co. Lit, 87. 

But the guardian, on his account, ſhall have allowance 
of all reaſonable expences; and if he is robbed of the 
rents and profits of the land without his default or neg- 


| ligence, he ſhall be diſcharged thereof upon his account ; 


for he 1s in the nature of a bailiff, or ſervant to the in- 
fant, and undertakes no otherwiſe than for his diligence 
and fidelity. Co. Lit. 89. a. 

If a man enters as guardian into the lands of an infant, 
who has no title to be guardian, *tis at the eleRion of the 
infant to make him a diſſeiſor on account of his wrongful 
entry upon, and actual ouſter of ſuch infant, or elſe diſ- 
ſemble the wrong, and call him to an account as guar- 


dian. 1 Rell. Abr, 661, Cre. Car. 221. ” 
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If a guardian takes a bond for the arrears of rent, he* 
thereby makes it his own debt, and ſhall be charged with 
it, 2 Chan. Rep. 97. Wall and Buckley. oh 

If a guardian to an infant, whoſe lands are incumbred 
to the value of 600 ]. buys it off with 1007. of the in- 
fant's money, he ſhall not charge the infant with the 
6001. 2 Chan. 243. : : 

If a man during a perſon's infancy receives the profits 
of an infant's eſtate, and continues to do fo for ſeveral ] 
years after the infant comes of age, before any entry 1s 
' made on him; yet he ſhall account for the profits 

throughout, and not during the infancy only.  Abr. Eq. 
280. Yallop and Halworthy. 

A receiver to the guardian of an infant, who has had 
his account allowed him by the guardian, ſhall not be 
obliged to account over again to the infant when he 
comes of age. Preced. Chan, 535. ; 

Fer more learning on this ſubje&, ſee 14 Vin, Abr, tit. 
Guardian and Ward. 

Guardian, or Gardeyne de Veſtemary, Warden 
of the fannaries. Stat. 16 Car, I. c. 15. 

Guardian,or Gardeyne del eſgliſe, Churchwardens, 
who are officers choſen in every pariſh, to have the care 
and cuſtody of the church goods z and they may have an 
ation for the goods of the church, and divers other things 
they do for the benefit of the church. And by 43 Elz. 
cap. 2, They are to join with the overſeers for making 
of rates, and other proviſions for the poor of the pariſh. 

Guardian of the cinque pozts, (Gardianus guingue 
portuum,) Is a principal I that hath the juriſ- 

dition of thoſe havens in the Eaſt part of England, which 
are commonly called The cingque ports, that is, the Five 
ports or havens ; who there hath all that juriſdiction that 
the Lord High Admiral of England hath in places not 
exempt. And the reaſon why one magiſtrate was aſ- 
ſigned to ſo few havens was, becaule they, in reſpect of 
their ſituation, antiently required a more vigilant care 
than other havens, being nearer, and more obvious to 
enemies, by the narrowneſs of the ſea in thoſe parts. 
Camden, in his Brit. pag. 238. faith, that the Romans, 
after they had ſettled themſelves and their empire here in 
England, appointed a magiſtrate or governor over thoſe 
Eaſtern parts, whom they called Comitem littoris Saxonici 
per Britanniam, having another that did bear the ſame 
title on the oppoſite part of the ſea, whoſe office was to 
fortify and furniſh the ſea-coaſts with munition againſt 
the incurkons and robberies of the Barbarians ; and far- 
ther ſignifieth his opinion, that our Warden of the Cinque 
ports was firſt erected among us, in imitation of that 
. Roman polity. Cowell, ed. 1727. See Cinque Po2ts, 

Guardian of rhe peace, Cu/tos pacis. See Confler: 
\ bato2 of the peace, TEE 

Guardian of the ſpiritualities, (Cu/os ſpiritualium 

vel ſpiritualitatis,) Is he to whom the ſpiritual juriſdiftion 
of any dioceſe is committed, during the vacancy of the 
ſee. 25 Hen. 8, 21. And the guardian of the /piritu- 
 elities may either be guardian in law, or jure magi/tratus, 

as the archbiſhop is of any dioceſe within his province 
a guardian by delegation, as he whom the archbiſhop or 
| Vicar-general doth for the time depute. 13 Eliz. cap, 12. 

And the guardian *of the ſpiritualities hath all manner of 
eccleſiaſtical juriſdiQion of the courts, power of granting 
| licences and diſpenſations, probate of wills, &c. during 

e vacancy, and of admitting and inſtituting clerks pre- 
ſented ; but ſuch guardians cannot as ſuch conſecrate or 
ordain, or preſent to any benefice, Wood's Infl. 25, 27. 
See Biſhop, 

Guernſey, Jerſey, Alderney, and Sark., Provi- 
ons relating to the exportation of wool from Southampton 
to thoſe iſlands, 12 Car. 2. 32. ſet. 12, 13, 14. 
1W.S M. ef. i. c. 32. ſeft. 14. | 

Spirits brought from thence charged with the exciſe, 
Fg & 1. eff. 2. cap. 9. ſet. 12. 4 4nn. cap. 6. 

ef. 34. : 
L Loode of their own growth may be imported duty free, 

eo. I. Cc 4. /. 5. 

Salt abnb if + from thence to pay as foreign, 5 Geo, 1. 
c. 18. ſeF, 11, od, 


| 


bo 
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Their veſſels how made liable to the payment of fſix- 
pence a month to Greenwich hoſpital, 2 Geo, 2. c. 7. 

Gueſt, (Sax. ge/t, Fr. gift, a ſtage of reſt in a jour- 
ney,) A lodger or ſtranger in an inn, &c, A gueſt who 
hath a piece of plate ſet before him in' an inn, may be 
guilty of felony in fraudulently taking away the ſame, 
1 Hawk, P. C. go. And a gueſt having taken off the 
ſheets from the bed, with intent to ſteal them, carried 
them into another room, and was apprehended before he 
could get away; this was adjudged larceny. bid. 92. 
Action lies againſt an innkeeper, refuſing a gueſt lodging, 
Sc. See Jnn. | | 

Gutdage, (Guidagium,) Is an old legal word, figni- 
fying that which is given for ſafe conduct through a 

range land, or unknown country, Eft guidagium guod 
datur alicut, ut tuto conducatur or terram alterius, Con- 
ſuetud, Burgund. p. 119. 2 Inſt. 526. 

Guiders, Are thoſe who lead fiſh to the net, 1 Fac. 
F. 6.2% | 

Guild, A fraternity or company, and comes from 
the Saxon word g:ildan, which is to pay ; becauſe every 
one was g1l/dare, i.e. to pay ſomething towards the charge 
and ſupport of the company. And from thence come 
Guild-halls, that is, the halls of the ſociety or fraternity, 
where they meet and make orders and laws among them- 


| ſelves. The original was thus, viz. It was a law among 


the Saxons, that every freeman of fourteen years old ſhould 
find ſureties to keep the peace, or be committed ; where- 


upon certain neighbours entered into an aſſociation, and 


became bound for each other, to produce him who com- 
mitted an offence, or to make fatisfaQtion to the injured 
party ; which that they might the better do, they raiſed 
a ſum of money among themſelves, which they put into 
a common ftock ; and when one of their pledges had 
committed an offence, and was fled, then they made ſa- 
tisfation out of this ſtock, by the payment of money, 
according to the quality of the offence. And becauſe this 
aſſociation conſiſted of ten families, it was called a Decen- 
nary : And from hence came our fraternities. But as to 
the dire time, when theſe guilds had their origin in 
England, there is nothing of certainty to be found, ſince 
they were in uſe long before any formal licences were 
granted to them for ſuch meetings. Edward the Third, 
in the x4th year of his reign, granted licence to the men 
of Coventry to eret a Merchants guild, and a fraternity 
of brethren and fifters, with a maſter or warden, and 
that they might make chantries, beſtow alms, do other 
works of pietys and conſtitute ordinances touching the 
ſame, &c, So Henry the Fourth, in the fourth year of 
his reign, granted licence to found a gild of the Holy 
Croſs at Stratford upon Avon. See Antiquities of Warwick- 
ſhire, fol. 119 & 522. Guild, gild or geld (according to 
Camden ) ſignifies alſo a tribute or tax, and the ſtatutes of 
27 Ed. 3. flat. 2. cap. 13. and 11 Hen. 7. c.9. uſed 
gildable in the ſame ſenſe with taxable, Guild (according 
to Crompton in his Turiſdiftion, fat: I91.) fignifies an 
amercement, as foot-geld; and fol. 197. he interprets it 
to be a preſtation within the foreſt in theſe words, To be 
quit of all manner of guilds 7s to be diſcharged of all manner 
of preſtatians, to be made for gathering ſheafs of corn, lamb, 
and wool, to the uſe of y = ers, "The word is alſo men- 
tioned in the ſtatute 15 Zen. 6, cap. 6. and 15 Car, 2, 
cap. 7. | 

By ſtat. x Ed. 6, « 14. ſe. 9, 10, 11, Guilds and 
fraternities are given to the King. 


Guildhalda Teutonicozum, See Gild, 

Guild-hall, The chief ha/! of the city of London. 
Gildarum nomine continentur non ſolum minores fraternitates 
& ſodalitia, ſed ipſe etiam civitatum communitates, ſays 
the learned Spelman. See Guild, 

Guild-rents, Are rents payable to the crown by any 
guild or fraternity, or ſuch rents as formerly belonged to 


religious guilds, and came to the crown at the general dif- 
ſolution, ordered for ſale by the ſtat. 22 Car. 2; c. 6. 


Guinea company, Traders therein not liable to 


bankruptcy, 13 & 14 Car, 2. & 24. ſect, 3. 


GEninea: 
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| bled, as appeareth by the ſtatute 1 


GU :N- 


Cuinca-pepper, otherwiſe called Indian pepper, Is | 


mcntioned among drugs and ſpices to be garbled, by 1 
Fac. Co I Os | 


Euineas and half:-guineas, may be imported, 8 


W.'- ik. | 
Gule of Auguſt, (Gu/a Augu/ti. WH. 2. cap. 30. 27 
Ed. 3. cap. unica. | F, N, B, fol. 62. alias goule de Au- 
guſt, And Plowden, fol. 316. caſe of mines.) Is the day 
of St. Peter ad Vincula, which was wont to be, and is 
{till celebrated upon the firſt of Augu/t, and probably 
called the gule of Augu/t, from gula, a throat. The rea- 
ſon we have in Durand's Rationale Divinorum, lib. 7. 
cap. De fatto Sandi Petri ad Vincula, where he faith, 
that one Duirinus, a Tribune, having a daughter that had 
a diſeaſe i her throat, went to Alexander, then pope of 
Rome, the ſixth from St. Peter, and deſired of him to 
borrow or ſee the chains that St. Peter was chained with 
under Nero; which requeſt obtained, his ſaid daughter 
kifling the ſaid chain was cured of her diſeaſe, and Q17- 
rinus with his family baptized. Tunc difus Alexander 
papa, ſaith Durand, hoc offom in calendis Auguſti cele- 
braudum inflituit, & in honorem beati Petri eccleſiam in 
urbe fabricavit, ubi ipſa vincula repoſuit, & Ad vincula 
nominavit, & calendis Auguſti dedicavit, In qua feſtivitate 
populus ille ipſa vincula hodie ofculatur. So that this day, 
which before was only called the calends of Auguſt, was 


- upon this occaſion termed indifferent]y, either from the in- 


ſtrument that wrought the miracle, St. Peter's day ad 


 wincula; or from that part of the maid whereon the mi- 
_ Tacle was wrought, the Gule þ-4 Auguſt, See Hoſpinian de 
Ve 


Origine Feſlorum, fol. 85. ragium eftivale fieri debet 
2 ock-das 6 Bans: Auguſti : Rk Manerii Re- 
galis de Wye. Cowell, edit. 1727. 

Guldum, Taxation, or pecuniary impoſition, 
Abbas & conventus ſunt quieti de eſchapiits latronum, bobus, 
de diſſciſna, guldis, theolonits, &c, Cartular, Glaſton, 
MS. fol. 87. a. Cowell, edit. 1727. 

Cultwit, Is an amends for treſpaſs, according to 
Saxton, in his Deſcription of England, cap. 11. But we 
may ſuppoſe it miſtaken for gy/twit, becauſe no ſuch word 
is found either in Spelman's Gloſſary, the Saxon Dictionary, 
or ancient records, Cowell, edit, 1727. 

Eum, Is a clammy or tough liquor iſſuing out of 
trees, and hardened by the ſua, There are divers ſorts 
of it brought from beyond ſea, that are drugs to be gar- 
Fac, c. 19. 

Gumfus, Gumphus, - The hook upon which the 
hinge turns. Cowell, edit. 1727. | 

Gun, Stat. 33 Hen. 8. cap. 6. ſe. 1. enats, That 
none ſhall ſhoot in, or uſe to keep in his houſe a hand- 
gun, croſs-bow, hagbut or demihake, unleſs his lands 
are of the value of 100 /. a year, in pain to forfeit 10 /. 
for every ſuch offence. 

$2. 2, &c. Howbeit, the. followers of lords ſpiri- 
tual or temporal, knights, eſquires, gentlemen, and the 


inhabitants of cities, boroughs or market towns, may 
keep in their houſes, and uſe to ſhoot (but at a dead 


mark only) with any hand-gun of the length of one 
yard, or hagbut, or demihake of three quarters of a yard ; 
ſo may the owner of a ſhip, for the defence of his ſhip, 


"and alſo he that dwells two furlongs diſtant from a town, 
or within five miles from the ſea-coaſt. And. this Jaſt / 
may ſhoot at any wild beaſt or fowl, ſave only deer, he- 


ron, ſhovelard, partridge, wild ſwan or wild elke. 
$:2. 5, None may licenſe his ſervant to ſhoot, ex 
cept his game-keeper, on pain of 10, | 
Sef?, 12, 13; chz 
guns by them, obſeriing the lengths aboveſaid. 


$2#. 14. Proclamation to iſſue before an offender can 
be puniſhed. $6 


| $:8. 15. Owner of the gun to. forfeit, and not the: 
maſter of the houſe. | T 
See?. 16. It ſhall be lawful for any perſon to convey 


the perſon offending againſt this a& before the next juſ- 
tice of peace; who, upon due examination and proof, 


tſhall be divided between the King and the party that fo 
_ akes the offender, 


Gunſmiths or merchants may keep. 


as 


| OV N 
Se. 19, Juſtices of peace in their ſeflions, and flew. 


/ards of leets, have power to hear and determine theſe 
offences. 


Sed, 20, Penalty of 205. apiece on juries concealing 
offenders, 

Se. 22, Forfeitures ariſing by this a&t ſhall be ſued 
for within one year by the King, and within ſix months 
by a common perſon, otherwiſe they ſhall be loſt. 


Sed. 24, Saving for ſervants carrying guns by their 
maſters orders, : 


S. was convicted of ſhooting in a gun contrary to 
this ſtatute, and committed to gaol ; and upon hab, corp, 
exceptions were taken to the return. 1ft, That the 
caption is taken before 'f. S$. and T. N. ad pacem conſer 
vandam, without ſaying (juſtices), and ſ> by what ap- 
pears they may be conitables. 2dly, That it appears to 
be a conviction by oath, where the ſtatute ſays (proof and 
examination) which muſt be intended by jury, gdly, 
That it does not appear, that it was before the next juf- 
tices, as it ought to be. 4thly, Nor that the ſtatute had 
been proclaimed in the ſame county, whereas there is an 
expreſs proviſion in the ſtatute, that none ſhall be pu- 
niſhed before it is proclaimed, which Twi/den J. faid 
ought to appear in the return, (though the ſtatute per- 
haps was proclaimed one hundred years ſince). 71 Sid, 
419. No judgment. Trin. 21 Car. 2. B. R. The King 
v. Saunders, 1 Saund. 263. S. C. ſays, that it was 
quaſhed for the exception, that the conviion was ſaid 
to be coram T. B, &. G. B. ar, duobus juftic. domini re- 
gis ad pacem in com. preditto conſervand, But that the 
word (afſign.) was omitted. For it ought to have 
been conſervand. aſ/ignatis. And fo it does not appear, 
whether the ſaid juſtices were affigned to keep the peace or 
not. "The reporter adds a nota, that the conviction was 
before two juſtices of peace, but the ſtatute gives au- 
thority to one juſtice alone, being the next juſtice of the 
—_— where the offence is committed, to commit the 
offender for the forfeiture, but that here it does not ap- 
pear whether either of the ſaid two juſtices was the: next 
Juſtice or not, which was another exception intended to 
be moved ; but the conviction being quaſhed for the ex- 
ception aforeſaid, this exception was not moved, and 
that he was of counſel with the defendant. ent. 33. 
Anon'. But 8. C, repoits, that as to the words (upon 
due examination and proof before a juſtice of peace), it 
was reſolved, that that was not intended by a jury, but 
by witneſſes, and that no writ of error lies upon ſuch 
conviction : And that an exception was taken, becaule it 
was coram F.S$. juſtice of the peace, without adding 
nec non ad diverſas felonias, tranſgreſſiones, '&c. audiend. 
aſſignat. and that the court agreed it ought ſo to be in 
returns upon certzorar!'s to remove inditments taken at 
ſeſſions, but otherwiſe of convictions of this nature ; for 
it is known to the court, that the ſtatute gives them au- 
thority in this.caſe. Yert. 33. Trin. 21 Car. 2. Anon'. 

A perſan being brought before the next juſtice of 
peace in the county where, &c. for ſhooting with hail- 
ſhot in a hand-gun, who, upon examination finding it 
true, made a record thereof, and committed the party to 


| priſon, *till he ſhould pay 10/7. iz. 57. to the informer, 


and 5/, to the King, This record being certified upon 
a habeas corpus, it was held by the whole court, that it 
the juſtice of peace does not obſerve the form preſcribed 
by the ſtatute, it is void, & coram non judice, and needs 
no writ of error; but if he as according to the ſtatute, 
then neither B, R. nor juſtices of peace, can redreſs it, 
or ſet the party- at large. Fo. 170. Hill. 3 Car. B. & 
Cole's caſe, . 

The judgment on an inditment upon this ſtatute was, 
that the defendant /olvet did?o domins regi, &c. decem li- 
brarum, &c, where the words ſhould have been //vat 
inſtead of /olvet, and l/ibras inflead of librarum, and for 
thoſe and other reaſons the judgment was reverſed. 


'| Raym. 378. Trin. 32 Car. 2, B. R, The King v. Al/of- 


ſhall have power to commit him to priſon, there to re- 
main *ti!l he has ſatisfied the penalty, which. in this caſe 


The conviction was for having a gun in his houſe, an 
this being excepted to, becauſe the ſtatute is w/e to keep i 


| his or her houſe, and perhaps it might be lent him, and 


1 the words of the flatute ought to be purſued ; ſo the con- 


yiction 


0.--U-:.N 


vition was quaſhed. 1 Show, 48. Trin. 1 W.& 1M. 
The King V+ Lewellin, ; 

The conviction was #0n habuiſſet Tool. per annum, 
and did not ſay when; and this was excepted to, becauſe 


it may be that he had 1co /. a year at the time when he | 


kept a guns but not when he was convicted ; to which 
it was anſwered, that thoſe words were as much as to 
ſay, nunquam habutt, and the concluſion being contra for- 
mm /atuti, muſt explain ſuch words which ſeem to be 

- doubtful. But per cur”; This being a conviction before a 
juſtice of peace, the time when the offence was commit- 
ted ould be comrnny alledged, viz, that the defendant 
+ edi? die & anno had not 1007. per annum, and for 
that reaſon it was quaſhed. 3 Mod. 280. Paſch. 2 W. 
& M. The King v. Selcot. 

%o where the indictment was non habens terras, Ec. 
exception was taken, that it referred to the time of the 
indictment, and not to the ſhooting; the judgment for 
that and other reaſons was reverſed. Raym. 378. Trin. 
g2 Car. 2. B. R. The King v. Alſop. Vid. 4 Mad. 51. 
in caſe of The King v. Alſop. | 

T. $8. being conſtituted ſpecial bailiff to ſerve an exe- 
cution in debr on a judgment, and fearing a reſcous, 
carried with him a dazg; whereupon the defendant, -be- 
ing a juſtice of peace, made one of his ſervants to go 
and ſearch him, and finding him armed brought him be- 
fore his maſter, being the next juſtice of peace, who by 
colour thereof committed him to gaol, *cill he paid 107. 
But on a habeas corpus it was held no offence for a ſheriff 
or his miniſters in execution of their office to carry ſuch 
a hand-gun, and that it was lawful, and that a dagg was 
a hand-gun within this ſtatute. Cro. Eliz.. 821. Garde- 
ner's cale, 5 Rep. 71.6. Trin. 34 Eliz. St. John's caſe, 
olias Gardener v. St. Fohn, $. C. | 

The defendant not having 1001. a year, did ſhoot in 
a gun in February, and in March following was catried 
before a juſtice of peace, .and by him convicted of this 
offence. It was moved to quaſh this conviction, be- 
'cauſe it was before a ſingle juſtice, who had not power 
by the ſtatute to proceed in a ſummary way, unleſs the 
party is brought before him in/tanter, upon view of the 
offence committed, which was not done in this caſe, and 
therefore was ordered to ſhew cauſe why it ſhould not be 
quaſhed. 4 4d. 147, 148. Trin. 4 W. & M. The 
King v. Bullock. 1 Show. 367. Trin. 4 W,& M. S. P. 
'The King v. Litten. | | 

An indictment will lie on this ſtatute before the ſeſ- 
fons,' though this hath been formerly doubted ; becauſe 
though the juſtices have power by the general words of 
their commiſſion to puniſh offences againſt the peace, yet 
ſhooting is not ſuch an offence, for 'tis anly a defe& of 
the qualification of the perſon who ſhoots in a. gun. 
Dalton's Fuſtice, cap. 47. page 143- eh. 

Gunpowder, By tat. 16 Car. 1. c. 21. All perſons 
may make and ſell gunpowder, and bring into the king- 
fdom ſalt-petre, brimſtone or any other materials for the 
== of it, 

By ſtat, 1 Face 2..c. 8, ſed. 3. it is enated, 'That if 
any perſon ſhall obtain a grant for the ſole making or.im- 
porting of gunpowder, he ſhall incur a premunire. 

By ſtat. 4 Geo. 2, c. 29. A bounty is granted on ex- 
porting Brit; gunpowder, but to be abated if duties on 
ſalt-petre ceaſe. | 

Stat. 5 Geo, 1. cap. 26.. ſef?. 4. No perſon ſhall carry 

In the fireets of Lendon or Jeftminfter, or the ſuburbs 
thereof, more than twenty hundred weight of gunpowder 
at one time; and all gunpowder carried in the ſaid ftreets 
in any carts or carriages, and the barrels cloſe jointed 
and hooped, and put into caſes of leather or canvas ; 
and gunpowder carried by a man or horſe ſhall be put-in 
Caſes of leather or canvas, and intirely covered there- 
- with: And if any-ſhall. be carried otherwiſe, it ſhall be 
forfeited, and may be ſeized by any perſon to his own 
uſe, the. offender being thereof convicted before two 
juſtices, jr 
| Stat. 11G. rx, c.3. /. 3. If any perſon ſhall work with 
_ Ny ron hammer, or hammer x with iron or ſteel, 


in any warghouſe or place. while any gunpowder is there, 
OL, . SR . 
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he ſhall on conviCtion within one month, by the oath of 
one witneſs before one juſtice, forfeit twenty ſhillings to 
the informer; to be levied by diſtreſs by warrant of ſuch 
juſtice ; and for want of ſufficient diftreſs, to be com- 
mitted to the houſe of correQtion, to be kept to hard la- 
na not exceeding one month, nor leſs than fourteen 
ays, 

Stat. 5 Geo. 2. cap. 20. ſef?. 2, No maſter of any 
veſſel outward bound, ſhall receive on board any gun- 
powder, either as merchandiſe or ſtore for the voyage, 
(except for his Majeſty's ſervice) on the Thames above 
Blackwall, upon pain of five pounds for every fifty 
pounds weight, and ſo in proportion, | 

Sef. 3. And the maſter of every veſſel coming into 
the Thames, ſhall land all the powder on board, either 
before arrival at Blackwall, or within twenty-four hours 
(if the weather will permit) after he comes to anchor 
there, or at the place of unloading, on pain of five 
pounds for every hundred weight. | | 

Se. 4. And if any officer of any ſhip (except the 
King's) ſhall between London Bridge and Blackwal! keep 
any gun loaded with ball, or fire any gun on board above 
Blackwall, before ſun-rifing, or after ſun- ſetting, he 
ſhall forfeit for ſuch gun loaded five ſhillings, and for 
ſuch gun fired ten ſhillings, 

Set. 5. And the corporation of Trinity-houſe at Dept- 


ford Strond, may appoint a perſon to inſpect veſſels; and 


if any ſuch officer obſtruct him, he {ſhall forfeit five 
pounds, 

$2. 6. And the ſaid penalties ſhall go to the poor 
of the corporation. 

Se. 7. And two juſtices of London, or the reſpec- 
tive counties where the offence ſhall be committed, ſhall 
on complaint in ten days ſummon the offender, or after 
oath made of the offence, may iſſue their warrant for 
apprehending him, and on appearance or contempt may 
convict him cither by oath of witnefles, or confeſſion, or 
his own view, and levy the penalty by diſtreſs, and if 
not redeemed in five days, by ſale ; jor want of diſtreſs he 
ſhall be impriſoned for three months, or till paid; and 
perſons aggrieved may appeal to the next ſeſſions, 

Stat. 15 Geo. 2, cap. 32. ſef?. 1. No perſon not be- 
ing a dealer in gunpowder ſhall keep more than fifty 
pounds weight, or being a dealer, not more than two 
hundred pounds weight, longer than twenty-four hours 
at any time, in any houſe or place, or in houſes or places, 
either under the ſame roof, or by dividing the ſame, and 
diſpoſing thereof under different roofs, or in any yard or 
yards within London and We/tmin/ter, or the ſuburbs 
thereof, or within three miles of the Tower, or of St. 
Fames's, or on the Thames, except in veſſels paſling or 


detained by tides or bad weather, except carts and other . 


carriages loading or unloading, or paſſing on the high- 
way.; on pain of forfeiting the ſame, and the value there- 
of, with full coſts to him who ſhall ſue in any court of 
record at We/tminſter in thirty days. | 

Se. 2. Any juſtice of the peace within the ſaid li- 
mits, on temand by any inhabitants ſhewing a reaſonable 
cauſe, may iſſue his warrant to ſearch in the day-time for 
dangerous quantities of gunpowder, and break open any 
place, if there be occaſion, and the ſearchers may ſeize, 
and may remove the ſame in twelve hours out of the ſaid 
limits, and detain the ſame till it be determined in the 
courts, whether it be forfeited or not. 

Set. 3. And perſons permitting others to keep gun- 
powder in any places not belonging to the owners of 
ſuch A ſhall forfeit one ſhilling a pound. 

Stat. 22 Geo. 2. cap. 38. ſet. 1. No perſon ſhall keep 
gunpowder for more than twenty-four hours at any one 
time in greater quantity than four hundred pounds weight, 
in any houſe or other place, in any city or the ſuburbs 


| thereof, or in any market town, or within one hundred 


yards thereof, or within two-miles of any of the King's 
palaces, or one mile of any the King's magazines ; 
nor ſhall keep for more than twenty-four hours at any 
time a greater quantity than three thouſand pounds 
weight in any houſe or other place, | 
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$:. 2. And any two juſtices, on demand made, and 
a reaſonable cauſe aſſigned by any pariſh officer, or two 
houſcholders inhabiting where it is kept, ſhall iſſue their 
warrant for ſearching in the day-time any houſe, ſhop, 
or other place, and breaking open the doors thereof; and 
if, upon ſearch, more than four hundred pounds weight or 
three thouſand pounds weight reſpectively, as above, ſhall 
be found, all exceeding the ſaid quantitics ſhall be ſeized 
and detained, and forfeited to any perſon who ſhall ſue in 
three months in any court at Y/eftminſler; which court 
ſhall give judgment for recovery of the ſame, or the value 
thereof with full coſts. | 

Se. 3. No perſon ſhall convey at any one time, in 
any waggon or other carriage, a greater quantity than 
two thouſand five hundred pounds weight, or more than 
five thouſand pounds weight, in any open vefle] on any 
river, within one mile of any city or market town ; and 


all ſuch gunpowder ſhall be corried in covered carts and 


carriages; and the barrels ſhall be cloſe joined and hooped, 
and ſecured that no part thereof be ſcattered in the paſ- 
ſage; on pain of being ſeized and forfeited to the in- 
former, on proof of the offence before two juſtices, 

Se&t. 4. Every perſon employed in any ſtorehouſe 
where gunpowder is kept, or in carrying of gunpowder 
from one place to another, being convicted before one 
juſtice of wilfully committing any act, whereby ſuch gun- 
powder may be in danger of taking fire, ſhall forfeit five 
pounds to the informer, for every hundred pounds weight 
of gunpowder contained in ſuch ſtorehouſe, or which he 
ſhall be employed in conveying, and on non-payment 
thereof ſhall be committed to the publick gaol, without 
bail, not exceeding ſix months. 

Sef?. 5. But this at ſhall not extend to any magazine 
belonging to the Crown, or to hinder the trying of gun- 
powder by his Majeſty's officers; or to the carrying of 
gunpowder to and from the King's magazines; or with 
forces in their march; or to any mills already built and 
uſed for the making of gunpowder, or to any ſtorehouſes, 
warehouſes, or other offices near or adjoining to ſuch 
mills, X 

$4, 6. The juſticcs in ſeſſions ſhall, on application to 
them made, appoint convenient plats of ground, two 
miles diſtant from any city or market town, not exceeding 
two acres, with the uſe of convenient roads leading, 
thereto, for ereting warehouſes for keeping gunpowder 
in any quantity, firſt agrecing with the proprietor; and 
if they cannot agree, the ſaid juſtices ſhall iſſue their war- 
rant to the ſheriff to impanel and return a jury, who 
ſhall on oath (to be adminiſtered by the ſaid juſtices) in- 
quire into the value of the ground, with the uſe of con- 
venient roads leading thereto; and all ſuch verdicts and 
inquiſitions ſhall be kept with the records of the ſeflions, 
and be concluſive to all parties; and the ſaid juſtices may 
ſend for perſons intereſted, and examine the parties and 
witneſſes on oath; and the ſum to be aſleſled as aforeſaid, 
not exceeding thirty years purchaſe, ſhall be paid to the 


_ Proprietor z and on ſuch payment, or in caſe of refuſal to 


accept it, or leaving it with the ſaid juſtices for the pro- 
prietor, the inheritance of the grounds, and uſe of the 
roads leading thereto, ſhall be veſted in the purchaſers 
and their aſſigns for the purpoſes aforeſaid, and not other- 
wiſe; and the warehouſes to be built thereon, ſhall be 
built in ſuch manner as will moſt effectually render them 
ſafe and ſecure. 

Gunpowder, &c. ſhipped after prohibition, forfeited, 
29 Geo. 2. c. 16. ſet. 2. | 

Allowance on exportation of gunpowder continued to 
29th of September 1771, 4 Geo. 3. Cc. II, 

Fer other matters, ſee Salt:perre, Ships, 

Gurgites, Wears. See Eoce, 

Gult,( Heſpes,) Is uſed by Bra&ton for a ſtranger or 
fucſt, that lodges with us the ſecond night. £16. 3. trag. 
2. cap. 10. In St, Edward's laws, publiſhed by Lamb. 
_ 27. it is written gz/7, Of this ſee more in UIn- 
couth, 

Gutt, Gothi, and Gottf, (called ſometimes Pure, by 
the Romans Gete, and by the Engliſh Goths; *tis derived 


from the old word jet, which ſignifies a giant) Were one 


© $5) Qs Tonk 


of thoſe three nations or people who left Germay, and 
came to inhabit this iſland. In Leg. Edw. Confeſfer, ; 
35. we read, Gutti vero ſimiliter, cum veniunt, ſu AR 
debent & protegi in 1fto regno, ficut conjurati ſratres, jug 
propinqui, &c. 

Gutta, The gout. Cowell, edit. 1727. 

Euttera, A gutter or ſpout to convey the water from 
the leads and roofs of churches. Cuftos operis poft fi. 
gulas magnas pluvias faciat ſcrutari valtas ſuperiores eclijie 
& tunc fmiliter mundari faciat deambulatoria ſuperiora Gina 
ecclefiam exterius, ut pluvia hberum fluxum habeat per gut. 
teras nec amplius, &c, Liber Statutorum Eccl. Pauling 
London. MS. fol. 41. a. 

Gutrer-tile or Cozner-tile, Is a ze made thres 
corner-wiſe, eſpecially to be laid in gutters, and at the 
corners of tiled houſes and dove-houſes, 17 Ed. 4. c. 4, 

Guy, (Thomas,) His executors how incorporated for 
the management of his charities, 11 Geo. I. c. 12, 

Ewaby-merched, Is a Bri word, ſignifying a fing 
made to ſome lords of manors upon the marriage of their 
tenants daughters, or otherwiſe upon their committin 
incontinency. Cowell, edit. 1727. See Marchet and 
Lairwite, 

Gwalſtow, (Gwal/owum, from the Sax. Goa), i, e, 
patibulum, and flaw, licus,) A place of execution. Lycus 
patibuli ſeu occidendorum. Omnia gwalſtowa, id et, occi- 


dendorum loca, totaliter Regis ſunt in ſoca ſua, LL, H, 1, 
cap. 


» 


P. IT. 

Gwayf, Waif, (Warvinm, ) Were properly ſuch goods 
as felons or thieves, when purſued, caſt down and left in 
the highway, which became a forfeiture to the King or 
lord of the manor, unleſs the right owner did legally 
claim them within one year and a day, Recognitum 
ft militibus & liberis hominibus, quod ad nos ſpefat be 
gwayf, &c. ita & flatim redditum eft nobis le gwayf de 
Erncot, ſcilicet- duo porci cum gquinque porcillis, Parach, 
Antiq. p. 16. where the word ſignifies only ſtray-cattle, 
See UWaif and Stray. 

Gylput, It was found by inquiſition upon an #1 
quod damnum, 13 Ed. 3. n. 12. that there did belong to 
the liberty or hundred of Pathbew, in com. War. a certain 
court called gy/put held every three weeks. Cowell, edit, 
1727. 

Gyltwite, A compenſation or amends for treſpaſs 
or fraud, mulfa pro tranſgreſſime. Habeatque ipſe epiſ- 
copus (ſe. Oſwaldus Ep. Weorgeceaſtre,) omneſque ſai 
ſucceſſores ibi ad jus eccleſiaſticum, debita tranſereſſiomum & 
peenam deliftorum, que nos dicimus oferſe enefle, & pyld 
wyde, & omma guacunqgue Rex in ſuis hundredis habet.. 
Ex ipſo Autographo Edgari Regis dat. anno 964. Penes 
Serenifiimam Majeſtatem Caroli II. Regis. Cowell, ed. 
1727. | 

Gypſies. See Ggyptians., 

Gyzovagi, Were a ſort of wandering monks, who 
left their own cloiſter and viſited ſeveral others, pretending 
poty- Mat. Pariſ. pag. 490. | | 

ybue, (Fr. Zuif,) In Law-French ſignifies a Jew. 
Et que nul gyvu de ceo jur en avant tel manere & 
detter. Proviſiones de Judaiſmo, 53 Hen. 3. 


H. 


Abeas Co2po2a, Is a writ that lics for the bring» 
ing in of a jury, or ſo many of them as refuſe to 
come upon the venrre facias, for the trial of a 
cauſe brought to iſſue. Old Nat. Brev. fol. 157- 

See great diverſity of this writ in the table of the Regi/ter 

Fudicial, verbo Habeas Corpora, and the New Book of En- 

tries, verba eodem. Cowell. | 

Habeas Cozpus, ls a writ which a man, indicted of 

a treſpaſs before juſtices of peace, or in a court of fran- 

chiſe, and being apprehended for the ſame, may have out 

of the King's Bench to remove himſelf thither at his own 

coſts, and to anſwer the cauſe there. F. N. B. fol. 250. 

And the order in this caſe is, firſt to procure a certiorari 

out of the Chancery direfted to the. ſaid juſtices, for the 


removing 
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| on the back of the writ. Sty/. Regift. 331. 


H AB 

retnoving the indictment into the King's Bench, and 
upon that to procure this writ to the ſheriff, for the cau- 
ſing his body to be brought at a day, Reg. Tud. fel. 81, 
where you 1nay find divers caſes, wherein this writ is to 
be uſed. Cowell. | 

Wherever a perſon is reſtrained of his liberty by being 
confined in a common gaol, or by a private perſon, whe- 
ther it be for a criminal or civil cauſe, he may regularly 
by habeas corpus have his body and cauſe removed to ſome 


ſuperior juriſdiction, which hath authority to examine | 


the legality of ſuch commitment, and on the return thereof 
either bail, diſcharge, or remand the priſoner. Yaugh. 
136. BujhePs caſe. heh 

The habeas corpus ad ſuljicieudum is that which iſſues 
in criminal caſes, and is deemed a prerogative writ, 
which the King may iflue to any place, as he has a right 
to be informed of the ſtate and condition of the priſoner, 
and, for what reaſons he is confined. It is alſo in regard 
to the ſubje& deemed his writ of right, that is, ſuch a one 
as he is intitled to ex debito juſtitiz, and is in nature of 
a writ of error to examine the legality of the commit- 
ment ; and therefore commands the day, the caption, and 
cauſe of detention to be returned. 2 JInft, 55. 4 Inft. 
182. Cro. Fac. 543. 2 Roll. Abr. 69. 

The habeas corpus ad faciendum & recipiendum iſſues 
only in civil caſes, and lies where a perſon is ſued, and 
in gaol, in ſome inferior juriſdiction, and is willing to 
have the cauſe determined in ſome ſuperior court, which 
hath juriſdiftion over the matter; in this caſe the body is 
to be removed by habeas corpus, but the proceedings muſt 
be removed by certiorari, 3 Bac. Abr. 2, If upon this 
writ a civil action, and alſo a matter of crime be re- 
turned; as if a perſon be arreſted for debt, and alſo 
charged with a warrant of a juſtice of peace for felony ; 
1. It it appears to the judge or court, that the arreſt for 
debt, or other civil aftion, is fraudulent, they may re- 
mand him. 2. If it be found real, they may commit 
him to the King's Bench with his cauſes, tho' they are 
matters of crime; for that court has conuſance as well 
of the crime as of the civil action ; but then in the term 
the court may take his appearance or bail to the civil 
ation, and remand him, if they ſee cauſe, as to the 
crime to be proceeded on below ; but upon the writ ad 
factendum & recipiendum, there ought not ſingly a matter 
of crime to be returned, for that belongs to the habeas 
corpus ad ſuljiciendum. 2. Hal. Hiſt. P. C. 145. and ſee 
6 1d. 133. 

There is likewiſe a writ of habeas corpus ad reſpondendum, 
where a perſon is confined in gaol for a cauſe of ation 
accruing within ſome inferior court; and a third perſon 
hath alſo a cauſe of aRion againſt him; in which caſe he 
may have this writ in order to charge him in ſuch ſuperior 
court; for inferior courts being tied down to cauſes 
wiſing within their own juriſdiction, the party would be 
without remedy, unleſs allowed to ſue him in another 
court; but it ſeems, that regularly a' perſon confined in 
B. R. cannot be removed to the C. B. by this writ, nor 
vice verſa; for in theſe caſes there can be no defect of 
_— as theſe courts have conuſance as well of local as 
traniitory actions. Dyer 197. a. 249. pl. 84, 296, 307. 
I Mod. 235. Styl. Pratt Ree. _ WEYSY 4 

There are alſo, beſides theſe, other writs of habeas corpus, 
as a habeas corpus ad deliberandum & recipiendum, which 

ies to remove a perſon to the proper place or county, 
Where he committed ſome criminal offence. 3 Bac. Abr. 
2, 3: : 
There is alſo a writ of habeas corpus ad ſatisfaciendum 
after a Judgment; and on this writ the attorney for the 
plaintiff muſt indorſe the number roll of the judgment 
| Habeas 
£7pus upon a cept, where the party is taken in execution 
in the court below—So upon an attachment out of Chan- 
cery, and a cept corpus returned by the ſheriff, the next 
ſtep is a habeas corpus; for the ſheriff having executed 
the command of the writ of attachment by taking the 

y, he cannot carry him out of the county without 
the King's writ. —There is alſo a writ of habeas corpus 
«d tefiificand', which js to remove a perſon in confine- 


H A PB 


| ment in order to give his teſtimony in ſome court” of 
juſtice ; for which vide Styl. 119, 126, 230. 3 Keb. 51. 
Comb, 17, 48. A perſon committing a crime in Barbas 
does, and apprehended here, may be ſent thither by ha- 
beas corpus, and tried. 3 Keb. 560, 566, 568. IVarner's 
caſe, — Alſo ſince the habeas corpus aQt, a perſon commit- 
ting a criminal offence in Ureland being here, may be ſent 
to [reland, and tried there. 2 Yent, 314. Colonel Lundy's 
caſe, Alſo Juſtices of gaol-delivery may ſend priſoners 
by habeas corpus to the ſheriff of another county, and a 
precept to the ſheriff of that other county to receive them, 
namely, for a felony committed in that county, though 
that county be out of the circuit of the juſtice that ſends 
them. 2 Hales Hift, P. C. 37.— That if any habeas 
corpus come to receive a priſoner from another gaol, the 
gaovler is to take notice of the offence for which he ſtood 
committed at the other gaol, and to inform the court, 
that if he ſhall happen to be acquitted, or have his 
clergy, he may yet be remanded to the former gaol if 
there be cauſe. Kelynge 4. And that if any habeas corpus 
come to the gaolers to remove a priſoner, that with the 
priſoner they alſo certify thps- cauſe for which he ſtood 
there committed. Kelynge 4. | 


I. What courts have juriſdiftion of granting the habeas 
corpus ad ſubjiciendum ; how far they have a diſcretionary 
power in granting or denying it ; and of the habeas corpus 
att, | 


2. In what caſes, and to what places, it may be granted. 


3. Of the manner of ſuing it out; to whim to be direc” 
ted; by whom to be returned; manner of compelling a re” 
turn, and remedy for a falſe return. 


4. What matters muſt be returned, together with the bod 
of the party; and where the return ſhall be deemed certain 


5. Of ſuggeſting any thing contrary to the return; of 
amending any defett in the return ; and of bailing, diſchar- 
ging or remanding the priſoner, Wor 


6. Of the habeas corpus ad faciendum & recipiendum. 


I. What courts have juriſdiftion of granting the habeas 
corpus ad ſubjiciendum ; how far they have a diſcretionary 
power in granting or denying it ; and ,of the habeas corpus 
ach, | 


It is clear, that both by the Common law, as alſo by 
the ſtatute, the courts of Chancery and King's Bench 
have juriſdiction of awarding this writ of habeas corpus, 
and that without any privilege in the perſon for whom it 
is awarded; but it ſeems, that by the Common law the 
court of King's Bench could only have awarded it in 
term-time, but that the Chancery might have done it as 
well out of as in term, becauſe that court is always open. 


If the habeas corpus iſſues out of Chancery, and on the 
return thereof the Lord Chancellor finds that the party 
was illegally reſtrained of his liberty, he may diſcharge 
him, or if he finds it doubtful he may bail him ; but then 
it muſt be to appear in the court of King's Bench, for 
the Chancellor hath no power in criminal cauſes; or the 
Chancellor may commit the party to the Fleet, and in 
term-time may proprits manibus deliver the record into 
the King's Bench, together with the body; and there- 
upon the court of King's Bench may proceed to bail, 
diſcharge, or commit the priſoner. 2 Hal. Hift, P. C, 
147. 2 Hawk, P. C. 114-5. | 

f the habeas corpus, and alſo a certiorari be granted, 
returnable in Chancery, and the cauſe and body be re- 
turned there, they may be ſent into the King's Bench ; 
if the body only be returned with his cauſes, by habeas 
corpus into the Chancery, and delivered over into the King's 
Bench, they may proceed to the determination of the 
return, and either by procedendo remand him, or grant a 
certigrari to ceitify the record alſo, and thereupon com- 

mit 


and ſufficient to warrant the commitment. p 


2 Inſt. 55. 4 Inſt. 290. 2 And. 297. 2 Jon. 13, 14, 
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mit or bail the priſoner, as there ſhall be cauſe, 2 Hal.) and indorſed on the ſaid writ, not exceeding 124. pep 


Hijt. P. C. 147-8. 


But the ſending an habeas corprs ad factendum & re- 


cipiendum by the Chancellor for perſons arreſted in civil 
cauſes, eſpecially being in execution, is neither war- 
rantable by law nor antient uſage, and particularly for- 
bidden by the ſtatute 2 Hen. 5. cap. 2. as to perſons in 
execution. 2 Hal. Hift. P. C. 148. © 

"There are ſeveral ſtrong opinions, that no habeas corpus 
ad ſuljiciendum could by the Common law iffue out of the 
court of Exchequer or Common Pleas, unleſs it were in 
the caſe of privilege, becauſe theſe courts are confined to 
civi] cauſes merely; and therefore unleſs the party were 
an attorney, or intitled to the privilege of the court as 
an officer, &c, or unleſs there had been a ſuit commenced 


againſt him in thoſe courts, they could not grant a habeas 


corpus ad ſubjiciendum, tho* they might any other writ of 
habeas corpus. Dyer 175. b. pl. 26. 2 Infl. 55. 3 Leon. 
18. 4 Inft. 70, 182, 290. 1 Med. 235. Laugh. 155. 
Carter 221. 2 Vent. 22. | 

But notwithſtanding theſe opinions, it was holden in 
BujhePs caſe, that the court of Common Pleas may ifſue 
n habeas corpus ad ſubjiciendum, and that if it appeared on 
the return thereof that the party was impriſoned and de- 
tained againſt law, the court might, tho' there was no 
privilege in the caſe, diſcharge him; for that to remand 
him would be an act of injuſtice in the court, and con- 
trary to Magna Charta, Vaugh. 155. | 

Alſo by the ſtatute of 16 Car. 1. cap. 10. they have 
an original juriſdition to bail, diſcharge, or commit, 
upon an habeas corpus for one committed by the Council- 
table, as well as the King's Bench, and that altho” there 
be no privilege for the perſon committed. 2 Hal. Hift, 
P. C. 144- | 

Alſo by the habeas corpus aft, 31 Car. 2. Any of 'the 
ſaid courts in term-time, and any judge of either bench, 
or baron of the Exchequer, being of the degree of the 


coif, in the vacation, may award a habeas corpus for an 


priſoner whatſoever, and on the return thereof diſcharge 
him, if it ſhall clearly appear that the commitment was 
againſt law, as being made by one who had no juriſdic- 
tion of the cauſe, or for a matter for which no man ought 
by law to be puniſhed ; or bail him, if it ſhall be doubt- 
ful whether the commitment were legal or. not; or' re- 
mand him, according to the nature and circumſtances of 
the caſe. 2 Fon. 14, 17. 

Notwithitanding the writ of habeas corpus be a writ of 
right, and what the ſubje& is intitled to, yet the pro- 
viſion of the law herein being in a great meaſure eluded 
by the judges being only enabled to award it in term- 
time, as alſo by an imagined notion in the judges, that 
they hada diſcretionary power of granting or refufing it; 
but eſpecially by the a&t and contrivance of officers, to 
whom it was directed, who uſed great delays in. makin 
any rerun to it, 4 ſn/t. 200. 3 Bull. 27. | 

y the 31 Car. 2. cap. 2. commonly called the ha- 
beas corpus act, reciting, ** That great delays had been 
uſed by ſheriffs, gaolers and other officers, to whoſe cuſ- 
tody the King's ſubjeCts had been committed for criminal 
or ſuppoſed criminal matters, in making return of writs 
of habeas corpus, by ſtanding out an alias and pluries, 
and ſometimes more, and by other ſhifts, to avoid their 
yielding obedience to ſuch writs, contrary to their ty 
and the known laws of the land, whereby many ſubjects 
had been detained in priſon in ſuch caſes where by law 
they were bailable:” Therefore be it enacted, 4+ That 
whenſoever any perſon ſhall bring any habeas corpus, di- 
rected to any perſon whatſoever, for - perſon in his 
cuſtody, and the ſaid writ ſhall be ſerved on the ſaid of- 
fcer, or left at the gaol or priſon with any of the under 
officers, under keepers, or deputy of the ſaid officers or 
keepers, that the ſaid officer or officers, his or their un- 
der officers, under keepers or deputies, ſhall within three 
days after ſuch ſervice thereof, (unleſs the commitment 
were for treaſon or felony, plainly and ſpecially expreſ- 
ſed in the warrant of commitment) upon payment o1 
tender of the charges of bringing the ſaid priſoner, to be 
aſcertained by the judge or court that awarded the ſame, 


mile, and on ſecurity given by his own bond to pay the 
charges of carrying back the priſoner, if he ſhould bere. 
manded, and that he will not make any eſcape by the 
way, make return of ſuch writ, and bring or cauſe tg 
be brought the body of the party ſo committed or re. 
ſtrained, unto or before the Lord Chancellor or the Lords 
keeper, or the Judges or Barons of the court from which 
the ſaid writ ſhall iſſue, or ſuch other perſons before 
whom the ſaid writ is made returnable, according to 
the command thereof ; and ſhall then certify the true 
cauſes of his detainer or impriſonment, unleſs the com- 
mitment be in a place beyond twenty miles diſtance, 6c, 


| and if beyond the diſtance of twenty miles, and not 


above one hundred miles, then within the ſpace of ten 
days; and if beyond the diſtance of one hundred miles, 
then within the ſpace of twenty days. 

And it is further enaQted, ſe. 3. © That all ſuck 
writs ſhall be marked in- this manner, per fat'um trice- 
fimo primo Caroli Secundi Regis, and ſhall be ſigned b 
the perſon that awards the ſame; and if any perſon ſhall 
be or ſtand committed or detained as aforeſaid, for any 
crime, unleſs for treaſon or felony plainly exprefſed in 
the warrant of commitment, in the vacation-time, it 
ſhall be lawful for ſuch perſon ſo committed or detained, 
(other than perſons convict or in execution by legal pro- 
ceſs) or any one on his behalf, to complain to the Lord 
Chancellor or Lord-keeper, or any juſtice of either bench, 
or Baron of the Exchequer, of the degree of the coif; 
and the ſaid Lora Chancellor, &c. Juſtice or Baron, on 
view of the copy of the warrant of the commitment, 
or otherwiſe on oath that it was denied, are authoriſed 
and required, 6n requeſt in writing, by ſuch perſon, or 
any in his behalf, atteſted and ſubſcribed by two wit- 
neſſes who were preſent at the delivery of the fame, to 
grant an habeas corpus under the ſeal of the court where- 
of he ſhall be one of the Judges, to be directed to the of= 
ficer in whoſe cuſtody the party ſhall be, returnable im- 
mediately before the ſaid Lord Chancellor, &c. Juſtice 
or Baron; and on ſervice thereof as aforeſaid, the officer, 
&c. in whoſe cuſtody the party is, ſhall, within the 
time reſpeCively before limited, bring him before the ſaid 
Lord' Chancellor, Juſtice or Baron, before whom the 
ſaid writ is returnablez and in caſe of his abſence, 
before any other of them, with the return of ſuch writ, 
and the true cauſes of the commitment and detainerz 
and thereupon, within two days after the party ſhall 
be brought before them, the ſaid Lord Chancellor, 
Juſtice, or Baron, before whom the priſoner ſhall be 
brought as aforeſaid, ſhall diſcharge the ſaid priſoner 
from his impriſonment, taking his recognizance, with one 
or more ſureties, in any ſum, according to their diſ- 
cretions, having regard to the quality of the priſoner, 
and nature of the offence, for his appearance in the 
King's Bench the term following, or in ſuch other court 
where the offence is properly cognizable, as the caſe ſhall 
require ; and then ſhall certify the ſaid writ, with the 
return thereof, and the recognizance, into ſuch court, 
unleſs it be made appear to the ſaid Lord Chancellor, 
&c. that the party ſo committed is detained upon a le- 
gal proceſs, order or warrant, out of ſuch court that 
hath juriſdiftion of criminal matters, or by ſome warrant 
ſigned and ſealed with the hand and ſeal of any of the 
ſaid juſtices or barons, or ſome juſtice or juſtices of the 
peace, for ſuch matters or offences, for the which by 
. law the priſoner is not bailable. EL | 

But it is provided, ſe. 4. That if any perſon ſhall 
have wilfully negleQed, by the ſpace of two whole terms 
after his impriſonment, to pray a habeas corpus for his 
enlargement, he ſhall not have a habeas corpus to be 
granted in vacation-time in purſuance of this att. 

And it is further ena&ted, ſe. 6. 'That no perſon, 
who ſhall be ſet at large upon any habeas corpus, ſha) 
be again impriſoned for the ſame offence by any wy 
whatſoever, other than by the legal order and proceſs 0 
ſuch court, wherein he ſhall be bound by recognizance i9 
appear, or other court having juriſdiction of the cauſe, 
on pain of 5007, | oy And 


H A B 


And it is hereby further enafted, ſe. 7, © Thatif | 


any perſon, who ſhall be committed for treaſon or felony, 
plainly and ſpecially expreſſed in the warrant of commit- 
ment, upon his prayer or petition in open court the firſt 
week of the term, or the' firſt day of the ſeſſions of oyer 
and terminer, or general | pamper to be brought to 
his trial, ſhall not be indiCted ſome time in the next term, 
ſeffions of oyer and terminer, or general gaol-delivery, 
after ſuch commitment, the juſtices of the ſaid court ſhall, 
upon motion in open court, the laſt day of the term or 
ſefions, ſet at liberty the priſoner upon bail, unleſs it ap- 
ar upon oath, that the witneſſes for the King could not 
be produced the ſame term; and if ſuch priſoner upon 
his prayer, &c. ſhall not be indicted and tried the ſecond 
term or ſeſſions, he ſhall be diſcharged from his impri- 
ſonment. 
| Provided, ſe. 8. © That nothing in this a ſhall 
extend to diſcharge out of priſon any perſon charged in 
debt, or other action, or with proceſs in any civil cauſe, 
but that after he ſhall be diſcharged of his impriſonment 
for ſuch his criminal offence, he ſhall be kept in cuſtody 
according to law for ſuch other ſuit, 

And it is further enacted, ſe, 10, That it ſhall be 
lawful for any priſoner as aforeſaid, to move and obtain 
his habeas corpus, as well out of the Chancery or Exche- 
quer, as the King's Bench or Common Pleas ; and if the 
faid Lord Chancellor or Lord Keeper, or any judge or 
judges, baron or barons, for the time being, of the de- 
gree of the coif, of any of the courts aforeſaid, in the 
yacation-time, upon view of the copy of a warrant 'of 
commitment or detainer, or on oath made that ſuch copy 
was denied, ſhall deny any writ of habeas corpus by this 
at required to be granted, being moved for as aforeſaid, 
they ſhall ſeverally forfeit to the party grieved the ſum 
of 500 /. 

ſo is provided, ſee. 18. © That after the aflizes pro- 
claimed for that county where the priſoner is detained, 
no perſon ſhall be removed from the common gaol upon 
any habeas corpus granted in purſance of this ac, but 


upon ſuch habeas corpus ſhall be brought before the judge |: 


of aflize in open court, who thereupon ſhall do what to 
juſtice ſhall appertain, 

But it is provided, ſe&?. 19, ** That after the aflizes 
are ended, any perſon detained may have his habeas corpus, 
according to the direCtion of this act.” 


Set, 3. Attefled and ſubſcribed by two witneſſes] One 
witneſs, with an affidavit that the other is ſick, is ſuſk- 
cient, Comb. 6, 


Set. 7. The firſt week of the term] A perſon need not 
enter his prayer the firſt week, if there be an aft of par- 
| lament which ſuſpends the habeas corpus aft ; and takes 
away the power of bailing for a time. 1 Salk, 103, — 
The grand feffions of ales is in nature of a term ; ſo 
that the party entring his prayer there on the want of 
proſecution for a term, B. R. may bail him. Comb. 6. 


Sec. 10. Inthe vacation-time] And therefore this ſtatute 
makes the judges liable to an aCtion at the ſuit of the 
party grieved in one caſe only, which is. the refuſing to 
award a habeas corpus in vacation-time, but leaves it to 
their diſcretion, in all other caſes, to purſue its diretions 
in the ſame manner *as they ought to execute all other 
laws, without making them ſubject to the aQion of the 
Party, or to any other expreſs penalty or forfeiture, 2 
Hawk. P. C. 92. 
| In the conſtruction of this ſtatute it was held by two 
Judges, in the abſence of one, contrary to the opinion 
of the other, that perſons committed by rule of court are 
Dot intitled to the benefit of this at; and that none 
are intitled to make their prayer but ſuch as are corg- 
mitted by a warrant of a juſtice of peace, or ſecretary of 
ſtate, and not thoſe committed by rule of court, for that 
13 not within the meaning of the at, which ſpeaks of a 
egg by warrant, Caſes in Law and Equity 429. 


* 


. 


{ 
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2. In what caſes, and to what places, it may be granted, 


A habeas corpus is a wiit of right, which the ſubject 
may demand, and is the moſt uſual remedy by which a 
man is reſtored again to his liberty, if he hath been 
againſt law deprived of it. Yaugh. 136. 

By the 31 Car. 2. cap. 2. ſed. 9. itis enafted, © That 
if any ſubject of this realm ſhall be committed to any 
priſon, or in cuſtody of any officer or officers whatſoever, 
for any criminal or ſuppoſed criminal matter, that the 
ſaid perſon ſhall not be removed from the ſaid prifon and 
cuſtody into the cuſtody of any other officer or officers, 
unleſs it be by habeas corpus, or ſome other legal writ ; 
or where the priſoner is delivered to the conftable, or 
other .inferior officer, to carry ſuch priſoner to ' ſome 
common gaol ; or where any perſon is ſent by order of 
any judge of aflize, or juſtice of the peace, to any com- 
mon workhouſe or houſe of correCtion ; or where the pri- 
ſoner is removed from one priſon or place to another 
within the ſame county, in order to a trial or diſcharge 
by due courſe of law; or in caſe of ſudden fire or infec- 
tion, or other neceflity; upon pain, that he who makes 
out, ſigns or counterſigns, or obeys or executes ſuch 
warrants, ſhall forfeit to the party grieved one hundred 
pounds for the” firſt offence, two hundred pounds for the 
ſecond offence, &:. 


If a party be impriſoned againſt law, tho” he is intitled 


to a habeas corpus, yet may he have an ation of falſe im- 


Vou. II 


priſonment, in which he ſhall recover damages in pro- 
portion to the injury done him. Fitz. Corpus cum Cauſa 2, 


9 H. 6. 44. a, 2 Infl. 55. 10 H. 7.17. 5 Co. 64. 
11 Co. 98, 99. 


- But it was held in By/he/s caſe, (who together with 


the other jurors appointed to try an indictment for a -- 


riot between the King and Pen and Mead, were fined at 
the Old Bailey, becauſe they found a verdi& contra plenam 
evidentiam & direftionem curiz in materia legis ; and for 
nonpayment of the fine, divers of them being committed to 
priſon, who brought their habeas corpus in C. B, and the 
impriſonment held illegal, in ſeveral conferences with all 
the judges 3) that yet no action Jay againſt the commilſ- 
ſioners, becauſe they aCting as judges and commiſſioners 
of oyer and terminer, can no more be puniſhed for an 
erroneous commitment, than they can be for an erro- 
neous judgment ; and. the 77 28 remedy the party in 
this caſe can have is a writ of habeas corpus. 1 Mod. 119. 
3 Keb. 322, 358. Vaugh. 153. jg oag I3. 181d. 273. 

If a huſband confine his wife, the may have a habeas 
corpus ; but the judges, on the return of it, cannot re- 
move the wife from her huſband. 2 Lev. 128. 

A motion was made for a habeas corpus to the Lord 
Leigh, for having in court the body of his wife; and the 
caſe was, "The parties were married in x669, and becauſe 
they were both within age, no ſettlement was made till 
1671; Lord Leigh perſuades his wife to levy a fine of 
ſome lands of goo /. per ann. whereof ſhe had the inhe- 
ritance, to him and his heirs ; and becauſe ſhe prayed to 
adviſe with her friends, he confined her until her mother 
had petitioned the King and council, and there the matter 
was referred to three lords of the council ; and they made 
an award, which the Lady Leigh was ready to perform ; 
but the Lord Leigh brought to her an inſtrument to be 
ſealed, upon which ſhe made the ſame requeſt as before, 
that ſhe might adviſe with her friends, but he refuſed to 
permit it, and preſently compelled his wife to go with 
him to his houſe in the country, where he made her his. 
priſoner ; and tho? by the barbarous uſage of her huſband 


ſhe fell ſick, yet he would not let her have. phyſicians or. 


ſervants to attend her, or to be viſited by her friends ; 
& per cur. a habeas corpus was granted, for this is a writ 
of right, which the ſubject may demand, and the King 


ought to have an account of his ſubject ; and tho” it was. 


obje&ed, that .there was no affidavit but of ſuch com- 
plaint as the Lady Leigh had made in a letter to her mo- 
ther, yet the habeas ſhall go to put the Lady in a con- 


dition to make oath of this matter herſelf, and to exhibit 
articles againſt her huſband ; for here is ſufficient matter. 


to compel him to find ſureties of the peace, and of his 
Z %z | good 
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good behaviour alſo; for this treatment the Lady may | 


tue out a divorce propter ſeevitiam; and in a like caſe be- 
tween Sir Philip Howard and his wife, a habeas corpus 
was granted; and in this caſe an attachment may be 
granted againſt my Lord Leigh, if he refuſes obedience 
to the writ, for being a contempt, a peer has no privi- 
lege. Lady Leigh's caſe, Mich. 26 Car. 2. in B, R. 
2 Lev. 128, 3 Keb. 433. S. C. ; 

If a perſon be taken in the manner within a foreſt 
killing or chafing deer, &c. and the officer upon tender of 
ſufficient ſureties refuſes to bail him, he may have a ha- 
beas out of the courts at JYe/{min/ler, which courts may 
bail him to appear at the next eyre holden for the foreſt ; 
and this is the rather, becauſe juitice-ſeats are but ſeldom 
holden, and the party, without this remedy, might be 
obliged to continue a long time in confinement. 4 1n/. 
290. 

"If a perſon be in cuſtody, and alſo inditted for ſome 
offence fn the inferior court, there muſt, beſides the ha- 
beas gd pus to remove the body, be a certiorarz to remove 
thefrecord ; for as the certiorari alone removes not the 
dy, fo the habeas corpus alone removes not the record 
itlelf, but only the piiſoner with the cauſe of his com- 
mitment; and therefore, although upon the habeas cor- 
pus, and the return thereof, the court can judge of the 
ſufficiency or inſufficiency of the return and commit- 
ment, and bail or diſcharge, or remand the priſoner, as 
the caſe appears upon the return, yet they cannot upon 
the bare return of the habeas corpus give any . judgment, 
without the record itſelf be removed by certzorar: ; but 
the ſame ſtands in the ſame force it did, though the 
return ſhould be adjudged inſufficient, and the party dif- 
charged thereupon of his impriſonment ; and the court 
below may iflue new proceſs upon the indictment, 2 
Hal. Hijl. 210, 211. 1 Salk. 352. Comb. 2, 

But it is otherwiſe in a habeas corpus in civil cauſes, 
which ſuſpends the power of the inferior court ; ſo that 
if they proceed aſter, their proceedings are coram #0n ju- 
dice. 1 Salk. 352, 

If a perſon be excommunicated, and the fjgnificauit 
does not expreſs that the cauſe of excommunication is 
for any of the offences within the ſtatute 5 El:z. the re- 
medy exprels]ly appointed upon that ſtatute is a habeas cor- 
#5, and upon the return of it the parties ſhall be dif- 
charged. 1Vern. 24. Dominus Rex v, Sneller ; & vid. 1 
$14, 181. 1 Aeb. 683. 

It the Chief Juſtice of the King's Bench commit one 
to the marſhal by his warrant, he ought not to be 
brouzht to the bar by rule, but by habeas corpus, 1 Salk, 
349. Per Holt Ch. F.- 

A perſon convicted of horſe-ſtealing, and in gaol at 
St. Albans, was brought by habeas corpus and certiorari to 
B. R. and the court demanded. of him what he could 
ſay why execution ſhould not be done upon the indi- 
ment; and becauſe he could not ſhew good cauſe to ſtay 
execution, he was committed to the marſhal, who was 
commanded to do execution, and the next day he was 
hanged. Cro. Car. 176. 

It hath been already obſerved, that the writ of habeas 
corpus is a prerogative writ, and that therefore by the 
Common Jaw it lies to any part of the King's domi- 
nions; for the King ought to have an account why any 
of his ſubjects are impriſoned, and therefore no anſwer 
will ſatisfy the writ, but to return the cauſe with paratum 
habeo corpus, &c, 2 Rol. Abr. 6g, Cro. Jac. 543. 

Hence it was held, that this writ lay to Calzce at the 
time it was ſubje& to the Kino of England. Palm. 54. 

It hath been held, that this writ lies to the marches of 
Tales, as it does to all other courts which derive their 
authority from the King, as all the courts exerciſing ju- 
riidiction within his dominions do, and that it being a 
prerogative writ, it does not come within the rule Brevia 
Demini Regis non currunt, &c. for that muſt be under- 
ſtood of writs between party and party. 2 Kol. Abr. 69. 
I/ether!y and TVetherly, 

- Allo it hath been adjudged, that this writ lies to the 
 inque ports and to Berwick, although objected to have 
| been part of Scotland, Palm. 54, 96. Cro. Fac. 543. 


| his body here ; but he commands 
| before himſelf, which is ill; again, the 


a A:B 
S, C. 2 Rol. Abr. 69. and this writ lies to a county pa. 
latine, Latch 160. Feobſon's caſe, 3 Keb. 279, 

Alſo by the habeas corpus aft, 31 Car. 2. cap, —, par 
II. it is enacted and declared, ©* "That an habeas corpus, 
according to the intent and true meaning of the aQ, 
may be directed. and run into any county palatine, the 
cinque ports, or other privileged places within the king. 
dom of England, dominion of //ales, or town of Ber-. 


wick upon Tweed, and the iſles of Jerſcy or Guernſe 
law, &c. 


z any 

3. Of the manner of ſuing it out ; to whom to be dirce. 
ted; by whom ta be returned ; manner of compelling a rg. 
turn, and remedy for a falſe return, 


By the 1 & 2 Ph. & JM, cap. 13. No writ of ha. 
beas corpus or certiorari ſhall be granted to remove any 
priſoner out of any gaol, or to remove any recognizance, 
except the ſame writ be ſigned with the proper hands of 
the Chief Juſtice, or in his abſence, of one of the juſ. 
tices of the court, out of which the ſame writ ſhall be 
awarded or made ; upon pain that he that writeth an 
ſuch writs, not being ſigned, as aforeſaid, to forfeit for 
every ſuch writ 5 /, 

A habeas corpus was prayed to the gaoler of the coun 
gaol of Horce/ter, to remove one Fox in B. R. to aftign 
errors in perſon, upon the record of his conviction of a 
premunire for recuſancy ; but this was not granted till 
the writ of error was brought into court under ſeal, and 
the record certified. Mich. 26 Car. 2. Fox's caſe. 

Every habeas corpus ad ſubjiciendum muſt in term-time. 
be awarded on motion and leave of the court, but a ha- 
beas corpus ad faciendum & reciptendum is uſually granted 
without motion, as it relates to a Civil aftair only, 2 
Mod. 306. | | 

So where debt was brought againſt huſband and wife on 
an obligation ſealed by them both, and both being taken 
upon a capras, it was moved for an habeas corpus to bring 
them into court, to the intent that the huſband only 
might be committed into cuſtody, and the wife diſchar- 
ged ; and it was held by the court, that this habeas corpus 
for removing the bodies might have been for them with- 
out motion, but where the party is committed for a crime, 
there it ought to be on motion. 1 Lev. 1. Slater and 
Slater, 

Wherever a perſon is impriſoned by any perſon whatfo- 
ever, whether he be one concerned in the adminiſtra- 
tion of juſtice, as a ſheriff, gao!er, &c. or a private per- 
ſon, ſuch as a doQor of phylick, who confines a perſon 
under pretence of curing him of madneſs, &c. the ha- 
beas corpus muſt be direfted to him. Godb. 41. 

A habeas corpus was direQed to the Chancellor of Dur- 
ham, by which he was direRted to make a precept to the 
ſheriff to have the body of F. S. with the cauſe of his 
commitment, Coram Domina Rege apud W:/tm'; the 
Chancellor returned, that he made a precept to the ſhe- 
riff to have the body before him, with the cauſe of, &c, 
who accordingly returned the cauſe and the body betore 
him, and ſets out the cauſe, & hec et cauſa detentionis ; 
& per Hale Ch. J. a habeas corpus ad factendum & rea- 
piendum direRed in this manner is good z ſecus of a habeas 


corpus ad ſubjiciendum ; for the King may ſend his writ 


to whom he pleaſes, and he muſt have an anſwer of his 
priſoner where-ever he be ; there is a great deal of diffe- 
rence between a habeas corpus ad ſubjiciendum and other 
habeas corpus ; for this is the ſubject's writ of right, in 
which caſe the county palatine has no privilege ; in 3! 
E4. 1. a habeas corpus ad ſubjiciendum was direQed to the 


| biſhop of Durham, who returned, that he was a count 
palatine, and therefore was not bound to anſwer the writ, 


for which he was fined 40007. Hill. 17 Car. 1. a h4- 
beas corpus was direfted to the biſhop of Durham to 1e- 
turn the body of one Rickoby ; and reſolved, that th® 
writ did well run thither : In this caſe the writ is direc- 
ted to the Chancellor, to command the ſheriff to hae 
him to have the body 
Chancellor dot" 


. not return the body to us, for here is no cus corpus P: 
| r 


| tue of ſuch habeas corpus, the court will not turn him 


' Command of the writ, certify on the return thereof the 
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yat' habeo 3 it is not enough to ſay, that the ſheriff re- 
turned the body to him, but he ought to return it to us 
here ; we have nothing before us, therefore he "muſt be 
remanded, for he is brought up without a warrant. Hz. 
25 & 26 Car, 2. in B. R. 3 Bac. Abr.g. 3 Keb. 279. 


- ks corpus direted in the disjunCtive to the ſhe- 
iff or gaoler is wrong z but where a man is taken on a 
warrant of the ſheriff, in purſance of a writ to the ſhe- 
riff, the habeas corpus ought to be directed to the ſheriff, 
for the party is in his cuſtody, and the writ itſelf muſt 
be returned ; otherwiſe it is where one is committed to 
the gaoler immediately, as in caſes criminal, 1 Salk. 
350. per curiam. 

This writ muſt be returned by the very ſame perſon 
to whom it is direted. A habeas corpus was awarded 
to the ſheriff of , Who before the return leaves 
the office, and a new ſheriff is made, who returns Lan- 

aidus ; this return is not good, but it ought to be retur- 

ned by them two, the firſt that he had the body, and had 
delivered it to the new ſheriff, and the new ſheriff may 
then return Languidus. Paſch. 26 Car. 2, Peck and 
Creſſet. 3 Bac. Abr, 10. 

The method to compel a return to a habeas corpus is by 
taking out an alias and pluries, which if diſobeyed, an 
attachment iſſues of courſe; alſo the court may take a 
rule on the officer to return his writ, and if difobeyed, 
the court may proceed againſt ſuch diſobedience in the 
ſame manner as they uſually do againſt the diſobedience 
of any other rule. #. N. B. 68. 11.4. 86. 1 
Mad. 195, 2 Lev. 128-9, 5 Med. 21. 

And by the 31 Car. 2. cap. 2. ſed. 2. it is enacted, 
« That if any officer, &c. ſhall neglect or refuſe to 
make returns, as by the aCt is directed, or to bring the 
body of the priſoner, according to the command of the 
writ, or ſhall not within ſix hours after demand deliver 
a true copy of the commitment, &:c, he ſhall forfeit for 
the firſt offence 100 /. for the ſecond offence 200 /. and 
be made incapable to hold his office. h 
| A habeas corpus went to the Stannary court, to which 
an inſufficient return was made, and therefore diſallow- 
ed; & per cur. The warden of the Stannaries muſt be 
amerced, and you may go to the coroners and get it af- 
feered, and eſtreat it, and an alias habeas corpus muſt go 
for the inſufficiency of the return of the firſt, and upon 
that the body and cauſe muſt be removed up ; if another 
excuſe be returned, we will grant an attachment. 1 Salk, 


0, 

And as a gaoler, &c. is obliged to bring up the priſo- 
ner at a day prefixed by the writ, it is no excuſe for 
not obeying of a writ of habeas corpus ad ſubjiciendum, 
that the priſoner did not tender the fees due to the 
gaoler ; nor yet is the warrant of ſuch tender an excuſe 
for not obeying a writ of habeas corpus ad faciendum & re- 
cipiendum ; but if the gaoler brings up the priſoner by vir- 


over till the gaoler be paid all his fees, 2 For. 178. 
March 8g. 1 Keb. 272, 280. 2 Show, 172. 

| For a falſe return there is regularly no remedy againſt 
the officer, but an ation on the caſe at the ſuit of the 
party grieved, and an information or indictment at the 
ſuit of the King. 6 1:4. go. 1 Salk. 349. But no 
aQtion lies until the return be filed. 1 Salk. 352. 

But it has been held, that if a gavler return one Lan- 
guidus when the party himſelf brings his habeas corpus, 
and is in good health, an attachment ſhall iſſue againſt 
him ; ſecus if the habeas corpus was brought by another, 
3 Bac, Abr, 11. © | | 


4. What matters muſt be returned, together with the 
body of the party; and where the return ſhall be deemed 
eertam and ſufficient to warrant the commitment, 


As upon the return of the writ the court is to judge, 
Whether the cauſe of the commitment and detainer be 
cording to law, or againſt it ; ſo the officer or party in 
whoſe cuſtody the priſoner is, muſt, according to the 


— 


_ Gay, Cauſe of caption and detainer. Yaugh. 137. | not now be queſtioned, for the return is admitted) they 


A habeas corpus was direQed to remove one 7. S. to 
which no return was made; then an alias was granted, 


and it was returned guod traditur in ballium ante adven- 


tum 1/lius brevis; and the truth of the caſe was, that 
between the firſt and ſecond writ the party was bailed ; & 
per cur. after an habeas corpus delivered, the party can- 
not be bailed; and if it happens otherwiſe, yet the 
cauſe of the commitment ought to be returned, though 
the body can't be brought into court; and in this caſe 
the officer having on the firſt writ of habeas corpus taken 
5. to have the body in court, and yet making no re- 
turn, the court granted an attachment againſt him. 3 
Bac. Abr. 11. Hill. 25 & 26 Car. 2. in B. R, Salman 
ver. Slade, 

Where a commitment is in court to a proper officer 
there preſent, there is no warrant of commitment; and 
therefore to a habeas corpus he cannot return a warrant in 
hec verba, but muſt return the truth of the whole mat- 
ter, under peril of an aQiion ; but if he be committed to 
one that is not an officer, there muſt be a warrant in 
writing, and where there is one, it muſt be returned ; for 
otherwiſe it would be in the power of the gaoler to alter 
the caſe of the priſoner, and make it either better or 
worſe than it is upon the warrant ; and if he may take 
upon him to return what he will, he makes himſelf judge ; 
whereas the court ought to judge, and that upon the 
warrant itſelf, 1 Salk. 349. 

If a perſon in cuſtody on an excommunicats capienda 
brings a habeas corpus, the writ of excommunicato capienda 
itſelf muſt be returned, as well as the ſheriff's warrant 
for taking him, becauſe the warrant may be wrong when 
the writ is right; and though the warrant be wrong, yet 
if the writ is right, the party is rightfully in cuſtody of 
the ſheriff. 1 Sa/k. 350. 

Upon a habeas direted to. the conſtable of 1Yindſor 
Caftle to remove the body of one Mr. Taylor, a barrifter, 
at the day of the return of the writ, a ſoldier brought in 
the priſoner into court, and the writ, and the warrant 
by which he was committed ; but the court held it no 
manner of return, for it ought to be entered in Latin, 
and ingroſſed in due form. Paſch, 18 Car. 2. Taylor's 
caſe, 3 Bac. Abr. 12. 

It is ſaid in general, that upon the return of the habeas 
corpus the cauſe of the impriſonment ought to appear as 
ſpecifically and certainly to the judges, betore whom it is 
returned, as it did to the court or perſon authoriſed to 
commit. Laugh. 137. 

For if the commitment be againſt law, as being made 
by one who had no juriſdiction of the cauſe, or for a mat- 
ter for which by law no man ought to be puniſhed, the 
court are to diſcharge him, and therefore the certainty 
of the commitment ought to appear ; and the commit- 
ment is liable to the ſame objection where the cauſe is fa 
looſely ſet forth, that the court cannot adjudge whether 
it were a reaſonable ground of impriſonment or not. 
But for this ſee title Commitment and Bail in criminal 
caſes, and 1 Hal. Hift, P. C. 584. Skin, 676, 12 
Co. 130-1. | 

Rudyard an attorney of C. B. being committed to 
Newgate by my Lord Mayor and Sir John Robinſon, for 
refuſing to give ſecurity for his good behaviour, was 
brought by habeas corpus to the C, B. and it was returned 
as the cauſe of his commitment, that whereas he had 
been complained of to my Lord Mayor and Sir John Ry- 
binſon for ſeveral miſdemeanors, particularly for inciting 
his Majeſty's ſubjeRs to the diſobedience of his Majeſty's 
laws, more particularly of an act of parliament made in 
the 22d year of his reign, againſt ſeditious conventicles ; 
and whereas he had been examined before them for abet- 
ting ſuch as abetted ſeditious conventicles, contrary to 
the ſtatute 22 Car. 2. and upon his examination they 
found cauſe to ſuſpe him, therefore they requeſted ſure- 
ties of him for his good behaviour, and for refuſal com- 
mitted him. Fila, juſtice, was of opinion, that by 
abetting ſuch as frequented ſeditious conventicles, muſt 
be intended abetting them in that particular, and ſignifies 
as much as encouraging them to frequent ſuch conven- 
ticles, and finding cauſe to ſuſpet him, &c, (which can- 


May 
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may well ſend him to priſon, and therefore he ought to 
be remanded. But Vaughan Ch. Juſt. Tyrrel and Archer, 


weie of a contrary opinion : 1. Becauſe it does not appear / 


but that he might abet the frequenters of conventicles in 
any way which the law allows, as by ſoliciting an appeal for 
them, or the like, 2. To ſay that he was complained of, 
or that he was examined, is no proof that he was guilty ; 
and then to ſay, that they had cauſe to ſuſpe&t him, is 
too cautious; for who can tell what they may count a 
cauſe of ſuſpicion, and how can that ever be tried ? at 
this rate they would have arbitrary power, upon their 
own allegation, to commit whom they pleaſed ; whereas 
. they cannot require ſureties for any man's behaviour, and 
conſequently not commit for refuſal, unleſs the juſtices 


have any thing againſt him of their own knowledge, or | 


by proof of witneſles, that tends to a breach of the peace. 
Upon this return, Archer declared his opinion to be, That 
he ſhould not be remanded, but give his own recognizance 
to appear in court the next term, to anſwer any thing 
that ſhould be alledged againſt him z but Vaughan and 
Tyrrel were for his abſolute diſcharge ; for ſeeing by the 
return it did not appear there was any cauſe for his com- 
mitment, they thought they had no reaſon to require a 
recoanizance of him. "Thereupon 7775/4 moved, that he 
could not be diſcharged, there being but two for it. But 
Archer replied, that it had been ſeveral times ruled, that 
where there were three opinions, that was taken to be 
per cur. which had two of the judges for it; and accord- 
ingly Rudyard was diſcharged. PFaughan and Tyrrel 
made another objection to the return, viz. that they 
ſhould have expreſſed the ſum in which they required 
him to give ſecu:ity, (which they had not done ;) for 
they ſaid that thoſe perſons, that might be willing to be 
bound for him in 40 /. might not be willing to be bound 
for him in 1007, &c, . But as to this it was ſaid, that 
Rudyard had refuſed abſolutely to give any ſecurity, and 
therefore it was to no purpoſe to tell him of the ſum; if 
he had conſented to give ſecurity, then the juſtices ought 
to have told him the ſum. Trin, 22 Car. 2. in B, R, 


Rudyard's caſe, 3 Bac. Abr. 12. 


5. Of fugge/ling any thing contrary to the return; of 


amending any defect in the return; and of bailing, diſ- 
charging, or remanding the priſoner, 


It ſeems tobe agreed, that no one can in any caſe con- 
trovert the truth of the return to a habeas corpus, or plead 
or ſuggeſt any matter repugnant to it; yet it hath been 
holden, that a man may confeſs and avoid ſuch a return 
by admitting the truth of the matters contained in it, and 
ſuggeſting others not repugnant, which take off the effe&t 
> them. Cro, Eliz, 821. 5 Co. 71. b. 2 Hawk. P. 
-ITF- © 
Upon a habeas corpus it was returned, that Swallow, a 
citizen of London, was fined for alderman, and was com- 
mitted for his fine by the judgment of the court in Lon- 
din. Swallow alledged, that he was an officer of the mint, 
and by an ancient charter of privilege granted to the 
minters or moneyers, he ought to be exempted. It was 
at firſt doubted whether he might not plead this to the 
return, it being a matter conſiſtent with it. Upon the 
, ftatute 7. 2, it is held the parties may come in and 
plead, and fo upon 5 Eliz. But here there is a difference ; 
for he might have pleaded this in the court below, but 
Now that is paſt, and here is a judgment and execution. 
Another day Swall:w brought into court a writ of privilege 

_ upon that charter, and the recorder prayed that it might 
not be allowed againſt the ancient cuſtoms of the city ; 
for if ſuch a way might exempt men, they ſhould have 
little benefit by fines in ſuch caſes : But per cur, The pri- 
vilege ought to be allowed, for it is very ancient, and it 
appears he has an office of neceſſary attendance elſewhere, 
which makes the privilege reaſonable; the King may by 


his charter exempt from juries, if there be enough beſides, | 


much more here ; and if there be not ſufficient beſides, 
upon ſhewing of that, the privilege ought to be ſuſpen- 
ded ; and Swallow may be diſcharged by this court now 
as well as he could at firſt, or as if he had taken upon 


| 


| 
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him the aldermanſhip. "This court is ſupreme and man. 
datory in ſuch caſes. And he was accordingly diſcharged, 
Paſch. 18 Car. 2. in B. R. Swallow's cale, 1 Sid, 287, 
2 Keb. 50, 54, &c. 

Alſo the court will ſometimes examine by affidavit the 
circumſtances of a fact, on which a priſoner brought 
before them by an habeas corpus hath been indicted, in 
order to inform themſelves, on an examination of the 
whole matter, whether it be reaſonable to bail him or 
not: And agreeably hereto, where one Fackſon, who 
had been indicted for piracy before the ſeſſions of Admi. 
ralty on a malicious proſecution, brought his habeas corput 
in the ſaid court, in order to be diſcharged or bailed, the 
court examined the whole circumſtances of the fact b 
affidavits ; upon which it appeared that the proſecutor 
himſelf, if any one, was guilty, and carried on the pro- 
ſecution to ſkreen himſelf: And thereupon the court, in 
conſideration of the unreaſonableneſs of the proſecution, 
and the uncertainty of the time when another ſeſſions of 
Admiralty might be holden, admitted the ſaid Fackſen to 
bail, and committed the proſecutor till he ſhould find 
bail to anſwer the fats contained in the affidavits, 
5 Med. 323, 454». 2 Jon. 222. Trin, 4 Geo. 1. 

It ſeems that, before the return hled, any defe& in 
form, or the want of an averment of a matter of faQ 
may be amended ; but this mult be at the peril of the 
officer, in the ſame manner as if the return were ori- 
ginally what it is after the amendment. 1 Md, 102, 
103. | | 

But after the return is filed it becomcs a record of the 
court, and cannot be amended. 1 Md. 102, 103%, 

So after a rule to have the return filed ; as where a habeaz 
corpus, alias & pluries was direted to Sir Robert Viner, 
mayor of London, to have the body of Bridget, daughter 
and heir of Sir Thomas Hyde, deceaſed; and upon the 
pluries he returned guod tempore receptionts hujus brevis nec 
unquam poſlea non fuit infra cuſtediam meam; and the 
counſel of the lord mayor expounded this return that ſhe 
was within the houſe of the lord mayor, but not de- 
tained in cuſtody prout per breve ſuppomtur z & per cur, 
this is an inſufficient return; for he ought to ſay not 
only tempore receptionis hujus brevis, ſed alicujus, upon 
return of a pluries, Then a queſtion was, if the return 
could be amended ; for though a rule was made that the 
return ſhould be filed, yet .this was not actually done 
but per cur. this is filed by the rule of the court, and 
after cannot be amended; and this return the court 
held to be equivocal; for it is well enough known 
that ſhe is not detained in ferris ; but though ſhe hath 
the liberty of the houſe, if ſhe cannot go out of the 
houſe, or not without a keeper, ſhe is within his cuſ- 
tody ; and the court ſhall adjudge what ſort of cuſtody 
is intended by the writ. Hil, 26 & 27 Car, 2. in B.R, 
Emerton v, Sir Robert Viner. 2 Lev. 128, 3 Keb. 4344 
447. $8.C. 3 Med. 164. S. C. cited. 

Upon the return of the habeas corpus the priſoner is re- 
gularly to be diſcharged, bailed or remanded ; but if it 
be doubtful which the court ought to do, it is ſaid that 
the priſoner may be bailed to appear de die in diem till 
the matter is determined, 5 Med. 22. Styl. 16. 

By the petition of right, or 17 Car. 1. cap. 10. the 
court muſt within three days after the return of the ha- 
beas corpus either diſcharge, bail or remand the priſoner. 
But it ſeems that a commitment by the court of Kings 
Bench to the Marſhalſea is a remanding, being an 1m- 
priſonment within the ſtatute. 5 Adod. 22, 3 Bac. Abr. 
I4. TY 
Alſo it hath been ruled, that the court of Kings 
Bench may, after the return of the habeas corpus 1s filed, 
remand the priſoner to the ſame gaol fiom whence be 
came, and order him to be brought up from time 0 
time, till they ſhall have determined whether it is proper 
to bail, diſcharge, or remand him abſolutely. 1 Vent, 


of | 
And tho” in doubtful caſes the court is to bail or dif- 
charge the party on the return of the habeas corpus 3 yo 
if a perſon be convicted, and the convition on the re- 


turn of the habeas corpus appears only defeRive 1n p _ 
01M» 
. | 
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t the eleion of the.court either to diſcharge 
__— pt oblige him to bring his writ of error. 
| Salk. 348. 5 440d. 19, 20. ; 

If on the return of the habeas corpus it appears that the 
conteſt relates to the right of guardianſhip, tho' the court 
will not determine that point, yet will it ſet the infant 
at liberty, fo as to let him chooſe where he will go till 
that matter is determined; or if there be any danger of 
abuſe, will order him into ſuch hands as will take effectual 
care of him. 3 Kev. 526, 2 Lev. 128, Stran. 982. 


6. Of the habeas corpus ad faciendum & recipicndum. 


The habeas corpus ad faciendum & recipiendum is uſed 
only in civil cauſes, an lies for removing ſuits out of 
an inferior to ſome ſuperior court, at the application of 
the defendant, who may imagine himſelf injured by the 

roceedings of ſuch inferior court. 1 Mod. 235. 2 
Doo. 198. us 

This writ ſuſpends the power of the court below; fo 
that if they proceed after, the proceedings are void, and 
coram non judice. 1 Salk. 352. 

By this writ, the proceedings in the inferior court are 
at an end, for the perſon of the defendant being removed 
to the ſuperior court, they have loſt their juriſdiction 
over him, and all the proceedings in the ſuperior court 
are d novo, and bail de nv muſt be put-in in the ſupe- 
rior court, Skin. 244. 

And altho' this writ be a writ of right, yet where it 
is to abate a rightful ſuit, the court may refuſe itz a 
where an aQtion of debt was brought againſt a feme ſole 
in the Palace court, who, after appearance and plea 
pleaded, married, and then removed the cauſe by habeas 
crpus to B. R. where ſhe pleaded her coverture in abate- 
ment; and the court held, that if this matter had been 
toved on the return of the habeas corpus, they would 
have granted a procedendo; but that now the plea in 
abatement muſt be held good ; for the proceedings are 
d& novo, and the court takes not notice of the proceedings 
below, or of what preceded the habeas corpus. 1 Salk. 8. 
Hetherington v. Reynold. 

After an interlocutory, and before final judgment in 
an inferior court, a habeas corpus crim cauſa was brought z 
before the return of the writ the defendant died, and a 
frocedendo was awarded ; becauſe by the8 & 9g /F. 3. 
wap. IT. the plaintiff may have a ſcire facias againſt the 


executors, and; proceed to judgment, which he cannot. 


have in another court; and by this means he would be 
deprived of the effect of his judgment, which would be 
unreaſonable. 1 Salk. 352. 

If an ation be brought in London for calling a woman 
a whore, this cannot be removed by habeas corpus, becauſe 
the words are not actionable elſewhere ; and if allowed 
to be removed, the cuſtom would be deſtroyed. 2 Rel. 
fbr. 69. and ſee Carth. 75, See 14 Vin. Abr. tit. 


Habeas Corpus, 


Habendum, Is a word of form in a deed or conveyance. | 


very conveyance muſt have two principal parts, viz. the 
premiſſes and the habendum. The office of the premiſſes is, 
to expreſs the names of grantor, grantee, and the thing 
granted. The office of the habendum is, to limit the 
eltate, ſo that the general implication of the eſtate, which 
y conftrution of law paſſeth in the premiſes, is by the 
endum controlled and qualified. As in a leaſe to two 
perſons, habendum to the one for life, the remainder to the 
other for life, this altereth the genera] implication of the 
Jount-tenancy in the freehold, which ſhould paſs by the 
premilſes, if the habendum were not. Co. wol. 2. fol. 55. 
Butkler's caſe. Cowell, See Ciſe, 
he office of the habendum is to limit the certainty and 
extent of the eſtate to the feoffee or grantee, for the ha- 
rexdum need not repeat the thing granted ; *tis ſufficient 
f it be named in the premiſſes, becauſe it is the premiſſes 
that makes the gift, and the word habendym does of its 
© nature refer to the thing mentioned in the premiſles, 
2 Roll. Abr. Oo. 2 Co. 55.4. 9 Co. 47. 
Of the habendum there are theſc things obſervable; L. 


my the habendum can't paſs any thing that is not ex- 
pre vy mentioned, or contained by implication in the pre- 


AA 


miſſes of the deed; becauſe the premiſſes being part of 
the deed by which the thing is granted, and conſequently 
that makes the gift ; it follows that the habendum, which 
only limits the certainty and extent of the eſtate in the 


it were abſurd to ſay, that the grantee ſhould hold a 
thing which was never given him. 2 Rell, Aby, 65. 

Hence it is, that if a man grants a manor, habendum 
together with another manor, or with the advowſon of 
another manor, only the manor granted in the premiſles 
will paſs. 2 Roll. br. 65. 

But if a private perſon grants' a manor, habendum u 
cum advocatione, which belongs to the manor, this is a 
good conveyance of the advowſon, becauſe it was im- 


pliedly given by the gift of the manor itſelf, 2 Rol, Abr. . 
65. 


2. How far the habendum may alter or abridge the gift 
in the premiſles ; and here it is regularly true, that the 
habendum, that is repugnant and contrary to the pre- 
miſſes, is void, and ſhall be reje&ed ; becauſe the rule in 


the interpretation of all deeds is, that all grants ſhall be 


taken moſt ſtrongly againſt the grantor; and therefore 
he ſhall not be allowed, by any ſubſequent part of the 
deed, to contradict or retract that gift which he made in 
the premiſſes; as if a man gives lands to F. S. and his 
heirs, habendum to-him for life, this is a void habendum, 


becauſe repugnant to the premiſes. 2 Co, 23. Baldwin's 
caſe. | 


But for the better explication of this rule, it will be 


neceſſary further to conſider it under theſe exceptions 
I. That if no expreſs eſtate be given in the premiſles, 
as if a rent be granted generally in the premiſſes to F. S. 
this creates an eſtate for life in F. $. by implication of 
law ; that is, the parties having omitted to determine how 
long F. S. ſhall enjoy the rent, the law conftrues the 
grant moſt ſtrongly againſt the perſon that makes it, and 
therefore gives 4 $. an eſtate in the rent for his own life ; 
but if the grantor had by the habendum limited the rent 
to F. S. for years, or at will, this habendum had been 
good ; for the law creates an eſtate for life in F. 8. only 
becauſe there was no expreſs eſtate given by the grantor ; 
but when upon-the face of the deed-it-evidently appears, 
that the rent was given but for a determinate number of 
years, or only at the will of the grantor, there the law 
will never create an eſtate againſt the expreſs proviſion of 


the period of time poſitively limited in the deed. Hob. 


170. Co, Lit. 183. 2 Co. 24. a. 55. 2 Roll. Abr. 65, 
66. Cro. Eliz. 254. 8 Cv. 154. FR ith 
So the habendum may fruſtrate and controul the eſtate 
by implication in the premiſſes, tho' the eſtate limited by 
the habendum be void itſelf; thus if a deed of feoffment 
be made, and the lands given generally in the premiſes, 
habendum ta the feoffee and his heirs, after the death of. 


the premiſles, becauſe it is evidently the intention of the 
deed, that no eſtate ſhall paſs till after the death of the 


feoffor, and the limitation in the habendum is void ; be- 
cauſe the livery can't paſs the freehold 77 future, for that 


would create an uncertainty of the freehold, and ſtrangers 
would be at a loſs againſt whom to bring their pracipe, 
as is before obſerved. Cro. Eliz. 254. ke and Croſs. 
Hob, 171. 2 Roll: Abr. 66, 2 Co. 55, Buckler's caſe. 
Atoer, pl. 591. Cro. Eliz, 451, 585. Sce Mer 881. 
cont. wor. | | 

2. If to the perfeQtion of an eſtate limited in the pre- 
miſſes there be a ceremony neceſlary, which is not requi- 
ſite to paſs the eſtate in the habendum ; there if the cere- 
mony be not performed, to carry the eſtate in the pre- 
miſles, the habzndum ſhall ſtand, tho” it be repugnant to 


the premiſles; as if a man covenants, grants, demiles, 


and to farm lets land to 4. and B. and the heirs of B. 
habendum to A. and B, for three hundred years, this is 
but a term of years in 4. and B. tho' there be words of 
inheritance ; for it was plainly the intention of the leſſor 
to create a term only, by his uſing the common words of 
demiſe ; beſides, it is evident that the leſlees by the pre- 
mifles could have but an eſtate at will, becauſe the words 


we inheritance in the premiſles werg not ſufficiciit to 


"AT. 


Carry 


thing given, can't increaſe or multiply the gift, becauſe 
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the parties, or permit 7. 8. to enjoy the rent beyond 


the feoffor, the implied eſtate for life ſhall not paſs by, 
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carry the freehold without livery, which was not made 
in this caſe, and conſequently the habendum does not really 
- contradict but enlarge the premiſles; 'tis true, my Lord 
Che ays, at the end of this caſe, that if livery had been 
made, only a term for years ſhould have paſſed ; becauſe 
that the words of demiſing and covenants in the deed 
plainly diſcover the intention of the parties to create a 
term 3 but guere of this, becauſe there are words of in- 
heritance in the premiſles; and therefore a livery pur- 
ſuant to them ought to be taken moſt ſtrongly againſt 
the grantor. 2 Co. 23, 24. Baldwin's caſe, 1 And. 223, 
Orven 48, 

But though the habendum can't retract the gift in the 
premiſles, yet it may conſtrue and explain in what ſenſe 
the words in the premiſles ſhall be taken ; for it is upon 
a view of the whole deed, that the intent of the parties 
muſt be colleted ; therefore if lands be given to a man 
and his heirs, habendum to him and the heirs of his body, 
this is but an eſtate-tail ; becauſe the habendum only ex- 
pounds the general word heir in the premiſles ; and ſuch 
expoſition is conſiſtent, and does not deſtroy the operation 
of the words mentioned in the premiſles, but only ex- 
plains in what ſenſe they are to be taken, and what heirs 
are comprehended, 8 Co. 154. b, Co. Lit. 21. a. Lit. 
Rep. 345. 

A prebend demiſed land, of which he was ſeiſed in 
right of his church, to F. S. and his heirs, habendum to 
him and his heirs for three lives, and held to be a good 
leaſe againſt his ſucceſſor ; becauſe the habendum explains 
in what ſenſe, and to what purpoſe the word heirs was 
uſed in the premiſſes, viz. to create a ſpecial occupancy 
in the leſſee; for if the demiſe had been only to 7. S, 
habendum for three lives without inſerting the word herrs, 
any ſtranger upon the death of F. $. might have entered 
and held the land as a general occupant, during the lives 
of the Ceftui que vies; therefore the heirs of the leflee 
{hall enjoy the land, becauſe wy are mentioned in the 
premiſles ; but the habendum explains in what manner 
they ſhall enjoy it, and that is as ſpecial occupants du- 
ring the three lives. 2 Jon. 4. Pilſworth and Pyett, 
2 Kb. 86g. 8. C. 

But it has been held, where a huſband was ſeiſed of 
Jand in right of his wife tor her life, and they both by 
deed of feoffment conveyed the land to 7. $. and his 
heirs, habendum to him and his heirs, to the uſe of him 
and his heirs for the life of the wife, that the whole fee- 
ſimple paſſed to F. S. and fo was a forfeiture of the eſ- 
eate ; for there being a fee-ſimple conveyed to F. S. by 
the livery, and the premiſles and habendum of the deed, 
the waits of reſtriction for the life of the wife refer only 
to the limitation of the uſe, and conſequently the fee- 
ſimple remains in the feoffee; whereas in the former 
caſe, the conveyance was wholly at Common law ; and 

therefore the reſtriction in the \ OroAir es muſt relate to 
that or be void, which is never admitted where they are 
only explanatory, and not repugnant. Cro, Eliz. 131. 
Piers and Hee. | 

So of a rent; as if the grant had been to F. S. and 
his heirs, executors and afligns, habendum._ to him and 
his heirs, executors and aſfligns, for or during the life of 
F. N. this is a good habendum, and the leſtee has only 
an eſtate for life; for the habendum does not defeat, but 
explain the operation and uſe of the word heirs in the 
premiſſes; for as this caſe ſtands, upon the death of F.S. 
his heirs ſhall enjoy the rent during the life of F. N. 
as ſpecial occupants ; whereas if the rent had been gran- 
ted only to F. S. for the life of F. N. it would have 
determined upon the death of F. S. becauſe there can be 
no yonernl occupant of a rent; and the heirs of F. S. 
could not take, becauſe not named in the grant. AJoor 
876. 2 Rl. Abr. 66. W/ilkins and Parrott. 1 Brownl. 
i6g. 1 Bulft. 135. 

ut if the grant had been to him and his heirs, haben- 
dum to him for his life, and the lives of three others, this 
is likewiſe a good habendum, becauſe it does not render 
the word heirs in the premiſes uſeleſs, but expounds 
them only to create a ſpecial occupancy, and thereby to 
prevent the determination of the eſtate by the death of 
the grantee, 1 Brlf. 135, 135: Bowles and Poor, Cr. | 
Fs. 282. | 


M.A: 

But if the grant in the premiſſes be of a rent to 4 
man and his heirs, habendum for the life of the grantee 
this is a void habendum, becauſe it totally defeats the ope. 
ration of the word heirs in the premiſles, and conſe. 
quently 1s repugnant, and not explanatory, and there. 
fore void. 2 Co. 23, 24. 

If a man makes a feoffment in fee in 20 acres to 4 
and B. habendum one moiety to A. and the other mojety 
to B. this is good, and the habendum makes them te. 
nants in common ; for though the premitles be joint 
and therefore of themſelves would operate to gives ajoint 
eſtate and poſleſſion, yet the haberdum explaining the 
manner of poſleſling is not inconſiſtent or repugnant, he. 
cauſe it makes no diviſion of that undivided pollettion 
which was given in the premiiles. Co. Liz, 190, 6, 
183. b6, Hob. 172. 

But if the habendum had limited 10 acres to 4, and 
the other 10 acres to B. this had been void, becautc the 
habendum, in this caſe, contradicts, and is repugnant to 
the premiſles ; for by the premiſles, the intice and undi- 
vided poſleflion of the whole twenty acres is equal! 
given to both; and therefore the habendum that excludes 
A. out of his ſhare of ten acres, and B. out of his ſhare 
of ten acres, is contradictory to the premilles, and there- 
fore void. Hob. 172. 

If a leaſe be made to two, habendum to one for life, re- 
mainder to the other for lite, this is a good habendun, 
becauſe it explains the defign of the gift in the premilles, 
and ſhews that they ſhall take the whole in ſucceflion 
one after the other, Co. Lit. 183, 199. 2 Co. 55. 2 
Rol. Abr. 65. 

So a leaſe to the mother and ſons, habendum eis pro ter- 
mino vit@ eorum & alterius eerum diutins vivent”, ſucceſſive 
unt eorum poſt alterum, ficut nominantur in charta, & nom 
conjunttim ; here the habendum explains in what manner 
they ſhall enjoy the land, nor is the habendu void tor 
the uncertainty who ſhall take firſt, becaule they are to 
take one after another, as they are named in the deed; 
and therefore the mother was adjudged to be tenant for 
life, the remainder to the ſon. Dyer 361. 1 Bull. 145. 

But a demiſe to A. habendum to him, B. and C. pro 
termino vite & alterius corum fucceſſe diutius vivent", 
this is a void habendum, and neither B, nor C. can take 
any thing; not as leſſees in poſleſſion, becauſe not parties 
to the deed, or named in the premiſes; nor by way of 
remainder, becauſe they can't take jointly in remainder, 
the limitation being to them ſucceſſrwve 3 nor can they 
take in ſucceſſion one after the other, becauſe nn conflat 
by the deed who ſhall take firſt in remainder. ob. 313+ 
IFindſmore and Hebert, 

| M. made a leaſe to B. C. and D. for their lives, pro 
vi/o, and it is covenanted and granted, that C. ſhall not 
enjoy the land during the life of B. and that D. ſhall 
not enjoy the land during the life of C. this is.but a col- 
lateral covenant, which ſhall not alter the nature of the 
eſtate given by the premiſles which create the gift, C7. 

Eliz. 89, 107. Moor 267. 1 Leon. 217. 

. made a leaſe for three lives, and atter grants the 
reverſion to F. 8. habendum to him for life, which faid 
eſtate for lite to begin after the death of the three firſt 
leſſees; this is a good grant of the reverſion to 7, S. du- 
ring his life to commence immediately ; for though the 
habendum, as is already obſerved, may totally cont 
any implication in the premiſſes, and defeat the eftate 
therein given by implication of law, yet in this caſe 
there was an expreſs eſtate given for the life of the 
grantee, and no ſubſequent words ſhall defeat that ef- 
tate which was complete and expreſs by the former part 
of the deed; and therefore the ſubſequent words which 
would limit the eſtate to commence in furs, are void; 
| becauſe a freehold can't be granted in frturo, for the 12- 
ſons already obſerved. 2 Rol. Abr. 66. Heb. 171. Mii! 
881. Underhay and Underhay, Cro, Eliz. 269. ill 1&- 
ported. | 

'A termor for years, reciting by indenture his term 
and leaſe, grants all bis term, eſtate and intereſt to an- 
other, habendum /ibi & afſignatis ſuis immediate poſt me | 
tem of the grantor ; this was held a void habendum ; be- 
cauſe by the grant in the premiſſes, the whole 1ntere 


Was 
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was abſolutely conveyed ; and therefore the habendzm 
that retracts the grant is void; for it may happen that 
the grantor may outlive the term, and then the haben- 


lefeats, and is repugnant to the grant. Dyer 272. 
red "and Hitney. 2 Rel. Abr. 66. Hob. 171, Cro. 
Fliz. 255» 


A. makes a leaſe for three lives of lands, and after- 
wards demiſes to F. S. for ten years the reverſion of the 
land, habendiem the ſaid lands from Michaelmas next en- 
ſuing after the death of the lefiee for lives; this is a 

d demiſe to F. 8. becauſe the word rever/ton, inclu- 
ing not only the intereſt or eſtate which 4. had depend- 
ing upon the eſtate for lives, but likewiſe the land it- 
ſelf, returning after the determination of the particular ef- 
tate, the habendum which explains in what ſenſe the word 
habendum is to be taken, ſhall ſtand; and therefore in this 
caſe F. S. was adjudged to have a term for years in the 
Iand, to commence upon the determination of the free- 
hold. Plow. 147, 148, 160. Throgmorton ver. Tracy. 

ÞHabentes homines. In a charter of Cenu/ph, King 
of the Mercians, Anno 821. Nec Rex ſuum pom re- 
quirat, vel habentes homines, qros nos dicimus Feelting-men, 
nec es qui accipitres portant wel falcones, Mon. Angl. 
tom. 1. pag. 160. Du Freſne ſays, they are no more 
than divites, rich men. But no f el the word implies 
a ſtricter ſenſe, and did import either the King's guard or 
retinue, who were at the King's pleaſure to be eaſling- 
men, or plentifully entertained at the houſes of his te- 
nants: Or rather thoſe old ſervants who were commen- 
ded to the religious by the King, and fo faftened on them 
for corrodies or maintenance for life, or perhaps only the 
pledges and ſureties, or friborghs, who, under their chief 
or principal the tithing-man, were to keep the King's 
peace, and be accountable for the breach of it. Cowell, 
edit. 1727. 

Habentfa, In the ſingular number ſignifies riches : Ani- 
mos eorum habentia inflavit z and it alſo ſignifies rich men, 
viz. Nec Rex fuum paſlum requirat, vel habentes homines 
quos nos dicimus feaſting-men. MAdona/t. 1 tom. pag. 100. 

Haberdaſhers, See Hats, 

Habere facias polſſeſſionem., 
Poſſeſſion. | 

Habere facias ſefſfinam, Is a writ judicial, which 
lieth where a man hath recovered land in the King's 
court, direfted to the ſheriff, and commanding him to 
give /ci/in of the land recovered. Old Nat. Brev, fel. 
154. See great diverſity thereof in the table of the Re- 
gifier Fudicral, verbo Habere facias ſeiſinam. This writ 
is ſometimes iſſuing out of the records of a fine execu- 
tory, direfted to the ſheriff of the county where the 
land lieth, and commanding him to give to the cogni- 
ſee, or his heirs, /ciſm of the land whereof the fine is 
levied ; which writ lieth within the year after the fine, or 
_ Judgment upon a ſcire facias, and may be made in di- 
vers forms, 1/2. Symbel. 2. tit. Fines, ſet. 136. There 
is alſo a writ called Habere facias ſeiſmam, ubi Rex ha- 
buit annum, diem & vaſium, which is for the delivery of 
lands to the lord of the fee, after the King hath taken 
his due of his lands that was convicted of felony. Reg. 
Orig. fol. 165. 

Habere facias viſum, Is a writ that lies in divers 
caſes, as in dower, formedon, &c. where view is to be 
taken of the lands or tenements in queſtion, F. N, B. 
*n Indice, verbo View. Bradton, lib. 5. traft. 3. cap. 8. 
& lib. 5. part. 2. cap. 11. See View, Reg. Fud. fol. 1. 
26, 28, 45, 49, 52. | 

Yaberellus, A ſort of fiſh, perhaps haberdine, or a 
fort of cod-fiſh dried and ſalted. Cowell, edit. 1727. 

Habergeon, An helmet or head-piece, which covered 
the head and ſhoulders : From the Germ. hals, collum, 
and bergen, tegere. | 

Yaberjects or Haubergets, Haubergette, A kind of 


Cloth, of a mixt colour ; Una /it latituds pannorum tinc- 


See Ejectment, 


Forum, l aph & haubergettarum, /cil. due ulne infra 
bftas. ag. Chart. c. 25, 26. Et prpilla oculi, part. 5. 


C. 22, Cowell, edit. 1727. 

; Habiliments of war, Are armour, harneſs and pro- 
Viſion of war of all ſorts, without which no war can be 
maintained, 3 Par. Inft. fol. 79. 31 Eliz, c. 4. 


; 
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| Hables, Is the plural of the French hadle, ſignify- 
ing a port or haven of the ſea ; whence ſhips ſet forth in- 
to other countries, and where they do arrive when they 
return from their voyage: "This word is uſed 27 Hen. 6. 
c. 3- Cowell, edit. 1727. See Hafne. 

Habunda, Abundance, plenty. Receftis de caſe 
& butiro, & eo minus propter habundam caſei maximam. 
Paroch. Antiquit. p. 548. 

Hacche, A hatch, a gate or door. Cowell, edit. 1727, 

Haches. See Þatches. 

Yachetta, A barchet or cutting inſtrument of iron, 
Cowell, edit, 1727. 

Hachia, A hack, a pick, or inſtrument for digging. 
Adam de Helt vendidit Henrico Scot quartam partem 
maneru de Beterton, & /tatim porrexerunt ad prediftam 
quartam partem de ſelione in ſelionem, & ad ultimum Fn 
lionem diftus Adam cum hachia fedit quandam particulam 
terre, & tradidit illam ditto Henrico nomine Fife, Pla- 
cita 1 Edw, 3. MS, 

Hackney coaches and chairs. See Toacthes and 
Chairs, 

Hadbote, Was a recompence made for the violation 
of holy orders, or violence offered to perſons in holy or- 
ders. Saxon Difionary. 

Haddenham level. See Marthes, 

Hade of land, Hada terre. Surſumreddidit in manus 
domint duas acras terre continen” decem ſeliones & duas 
hadas, Anglice, ten ridges, and two hades, jacent” inter terr, 
&c. Rot. Cur. Maner' de Orleton, Anno 16 Jac. 

Haderunga, ReſpeR of perſons, partiality, from Sax. 
had, perſon, degree, quality ; and arung, honouring, ad- 
miring. Hence in the laws of King Ethelred—— Ju- 
dicia debent efſe fine omni haderunga, guod non parcatur di- 
viti alicut vel egeno, &fc. 

Hadgonel, a/as Haggonel, Seems to be a tax or 
mula: Item quando aliquis delegabit terram Burgagii in 
Eleemoſynam conventus, terra illa ſolebat de cetero oe quieta 
de hadgonel, & maxime celerario, Mon, Angl. 1 par. 
f. 302. a. q 
Haerede abducto, Is a writ that lay for a lord, who 
having the wardſhip of his tenant under age, could not 
come by his body, for that he was conveyed by another. 
Old Nat. Brev. fol. 93. Sce Raviſhment de gard, 
and Herede rapto in Reg. Orig. f. 163. but now out of 
uſe, 

Haerede deliberando alfi quf habet cuſfodjam 
terrae, Is a writ direed to the ſheriff, commanding 
one, having the body of him that is ward to another, 
to deliver him to him, whoſe ward he was by reaſon of 
his land. Reg. Orig. fel. 161. This is now out of ule 
by 12 Car. 2. cap. 24+ 

Haeredipeta, The next heir: Ft nullus heredipeta 
-" 6 "HAY vel extraneo periculeſa ſane cuſtadia committatur. 

eg. H. c. 70. | 

Haeretate, To give a right of inheritance, or make 
the donation hereditary to the grantee and his heirs,—— 
Tandem uſus conſilio & patrocinio amicorum heretavit Sanum 
Paulum de quatuor hidis & dimidia, Hiſtor, Elienſis, edit. 
Gale, cap. 41. , 

Haeretico comburendo, It is a writ that lies againſt 
him that is a heretick, v/z. that having once been con- 
victed of hereſy by his biſhop, and having abjured it, af- 
terwards falleth into it again, or into ſome other, and is 
thereupon committed to the ſecular power. F. N. B. 
fel. 269. This writ lies not at this day, according to - 
the opinion of Sir Edward Coke in his twelfth Rep. fol. 
93. This writ is now utterly aboliſhed by ſtat. 29 Car. 2. 
cap. 9. Britton, lib. 1. c. 17. ſays, that, by the Com- 
mon law, ſuch as feloniouſly burn the corn or houſes of 
others, ſorcerers and ſorcerefles, ſodomitical perſons and 
hereticks ſhould be burnt. | | 

Hatfne courts ; Hafre is a Danih word, and ſignifies 
| with us a haven or ſea-port, Letters patent of Richard, 
Duke of Glouce/ter, Admiral of England, 14 Augu/t anno 
5 Ed. 4. have theſe words: Ulterius dicunt quod ditti abbas 
& conventus & predeceſſores ſui habent & habere conſueverunt 
per idem tempus in prediftis villis (Bancaſter & Ringſtead) 
cum Hulmo quaſdam curias portus, vocatas hafne courts, - 
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aArdat 1hidem ad placitum abbatis, &c, 
Couts, 4 [n/t. fol. 147. | 

Haga 
tough. Domeſday, tit. Suſſex. Terra Rogeri, num. It. 
Radulfus tenet unam hagam de xii. denar. Willi:lmus quingue 
hagas de gringue fol, &c. An ancient anonymous author 
expounds haza to be domus cum fhopa. Cum novem prefate 
cauitetis habitaculis, que patria lingua hagan appellari ſ1- 
{ent, Charta Etheldri Regis, in AuQtuario Mat. Parif. 
fol. 240. Coke on Litt. fol. 56. b. See Yaw, It allo 
ſignifies an hedge. In an old book, ſometime belonging 
to the abbey of St. Auſtin in Canterbury, we find that 
King Stephen ſent this writ to the ſheriff and juſtices of 
Kent in this manner : Stephanus Rex Anglorum, wicecomit, 
& jufliciariis de Kent, ſalutem, Pracipio quod factatis ha- 
ere ecchſie ſanf?1 Auguſtini & monachis hagam ſuam, 
guam Geoſceold vis dedit, &e, Covell, edit. 1727. ; 

aga, A hedge. Sax. heg, melted into hzy, whence 
haia. —— Bud totam diftam flaceam —— includere poſſint 
f:ato & haga, ſecundum afſiſam for;fie. Mon. Ang. tom. 
2. Pag. 273, | 

Þagbur. See Haque and Haquebur. 

Haia, and Payſta, A hedge, and ſometimes taken for 
a park or incloture, vallatum fuit, &c+ foſſata haja & pa- 
latin, Brat. lib. 2. c. 40. num. 3. Hence hajement for 
a hedge-fence. Rot. Ing. 33 Ed. 3. in Scac. de Fore/la, 

Hajebote, Is an irregular compound of the French 
haye, i. ſepes, and the Sax. bote, compenſatio, and uſed for 
a permiſhon to take thorns or fryth to make or repair 
hedges; or rather a mulct for breaking hedges. See 
Hecdnebote, 

Hail-Hot, Repeal of 2 & 3 Ed. 6. againſt ſhooting 
with hail-ſhot, 6 & 7 Will. 3. c. 13. 

Haimeſugen, See Hamkloca, 

Þairbannum, See Herebannum. = 

Halr-powder. See Powder and ſhot. | 

Hake, A fort of fiſh dried and ſalted, called commonly 
' Poo John, in the Weſtern parts of England, hackot, from 
Sax. haced. The proverb obtains in Kent, As dry as a 
hake Et in tribus copulis viridis pifcis cum uno viridi 
 bynge, cum tribus congris, cum una copula de hake. 
Antiquit, Parochial. pag. 575. See Spelman's Gloſſary in 
Hakedus. 


Haven or Port 


Þakreron, A military coat: Indutus fuit Epiſcopus 


gradam armatura, quam aketon vulgariter appellamus. 
Valſ. in Ed. 3. ; NT: 
Half-blood, See Adminiſtration, Deſcent, 
Half-haque. See Þaque. 
Half:-mark, (Dimidia merke,) Is a noble, F. N. B. 
fel. 5. where he ſaith, That in caſe a writ of right be 
brought, and the ſeifin of a demandant, or his anceſtor, 
aJlledged, the ſeiſin is not traverſable by the defendant ; 
but he may tender or profter the half-mar# for the inquiry 
of this ſeiſin z which is in plain terms, that the defendant 
ſhall not be admitted to deny, that the demandant, or his 
anceſtor, was ſeiſed of the land in queſtion, and to prove 
his denial; and that he ſhall be admitted to render half a 
#:ark in money, to have an inquiry made, whether the 
demandant, &c. were fo ſeiſed or not. And in this fig- 
nification we find the ſame words in the Old Engh/h Nat. 
Brev. fil. 26. Know, that in a writ of right of an ad- 
vowſon brought by the King, the defendant ſhall not 
proffer the half-mark, &c. whereof Fitzherbert, ubi ſupra, 
Tiveth this reaſon, becauſe in the King's caſe, the defen- 
cant ſhall be permitted to traverſe the ſeiſin, by licence 
obtained of the King's ſerjeant; to which effect ſee 
4. N. B. fol. 31. 
Half-pay ocicers, What perſons are intitled to re- 
ceive halt-pay, 4 Geo. 1. c. 3. ſef. 18. Rules for apply- 
nz half-pay, 32 Geo. 2. c. 18. ſe. 19, 25, See 
S:liers. 
" Half:\eal, Is uſed in the Chancery for the ſealing of 
commiſſions to delegates, appointed upon any appeal, ei- 
ther in eccleſiaſtical or marine cauſes. 8 El. 5. 
Half:-tongite. See Medietas Linguae. 
Halifar, Proviſions for buying and ſ{{lling of wool 
there, 2 & 3 Ph, & Ma. c. 13. 
_ * Haligamor. See Halymore. | 
Haliinore. $se Yalmote, aud Halymote, 


_—_—— 


; (Sax. haga, manſn,) A houſe in a city or bo-_ 
n 


| 


L 


| 


{ 
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Halke, An hole; from 
edit. 1727. 

Haliwotfolk, i. e. Holyworkalk, or people who helg 
lands for the ſervice of repairing or defending a church gr 
ſepulchre, for which pious labours they were excuſed from 
feodal and military ſervices. Hugo epiſcopus Dunclmeyſs 
hamines de epiſcopatu ſecum coegit ire in guerram Scaticr, 52 
cum rediifſent domi ab eo non licentiati, fecit eos apud Dy- 
nelmum incarcerari. Qued ipfi graviter ferentes, feocerunt 
ſe partem contra epiſcopum, dicentes ſe eſe haliwortoll, 6g 
terras ſuas tenere ad defenſionem corports 8. Cuthberti, ne 
acbere ſe exire terras epiſcopatus, ſcilicet ultra "IVinam & 
Teyſam pro Rege vel epiſcopo, Hiſt, Dunelm, apud 
Whartoni Ang. Sac. P. 1. p. 749. | 

Þall, (Halla, Saxon healle) Anciently denoted a chief 
manſton- houſe or habitation; which word we retain in 
many counties of England to this day, eſpecially in the 
county-palatine of Cheſter, where every gentleman of 
quality's ſeat is termed a hall, In the book of Domſ{ay, 
tit. Chent. Terra Hugonis de Mountfort. In Newcer& hun- 
ared. ipſe Hugo tenet unam terram quam Azor Rot tenuit de 
R. E. (Rege Edvardo) fine halla, i. e. fame aamo, Corvell, 
edit. 1727. ; | 
ballage, Is a fee due for cloths brought for ſale to 
Blackwell. Hall in London. Cz. vol. 6. f. 62. b. Alfo the 
toll due to the lord of a fair or market, for ſuch commg. 
dities as are yended in the common hall of the place. 

Hallamaſs, The day of A!/-hallaws, or All-ſaints, 
Nv. 1. one of the croſs quarters of the year was com- 
monly ſo computed in ancient writings from Halvmas 79 
Candlemas. | 

Hallamſhire, Is a part of Yorifire, in which the 
town of Sheffield ſtands, 21 Fac. cap. 23. Cowell, edit, 
1727. 

[Eallbard. The Danes, when they invaded this nation, 
had hatchets with two edges; the Saxonshadalike weapon, 
ſo called, from the Germ. hall, palatium, and bard, bi- 
pennis; which being adorned with gold and jewels, was 
carried by noblemen, and from them the Eng/zþ had this 
weapon, which is ſtill uſed jn Princes courts, Corel! 
edit. 1727, | 

balmetus. See Yalymote. 

Halmote, or Halimote, (from the Sax, þcale, i. e. 
aula, and gemot, i. e. conventus) Is that we now call 2 
court-baron ; and the etymology is the meeting of the te- 
nants of one hall or manor. Omnis cauſa terminetur vel 


the Sax. heale, anrulus, Cowell, 


| Pundredo wel comitatu vel halimoto ſocam habentitm, vel 


Dominorum curia, LL, Hen. 1. cap, 10. The name is 
ſtill retained at Z/en, and other places in Herefordforre, 
It is taken ſometimes for a convention of citizens 1n 
their publick hall, which was alſo called foltmote and 
hallmote. As in London every company .hath a hall, 
wherein they keep their courts, 4 n/?. fol. 249. This 
halmote and halimote are often confounded, though origi» 
nally they were two diſtin& courts. But the word /ha- 
limote rather ſignifies the lord's court, or a court-baron 
held in the manor, in which the differences between thg 
tenants were determined: from the Sax. heal, atrium, 
and gemot, conventus. Leg. H. 1, cap. 9. So in Is. 
Thorn, anno 1176. Ipfis Thanetenſibus aſſerentibus ſe ad 
capitalem curiam beat. Auguſlini Cantuar. placitandj cauſa, 
vel judicium ſuſtinendi, nullo mods debere accedere, ſed wn 
halimoto ſuo in Thaneto omnia ſua judicia exerceri, 
Cowell, edit. 1727. | | ; 

Þalsberga, A coat of mail: from the Saxon bals, i, e. 
collum, and bergan, cavere, It was properly a defence tor 
the neck. Cowell, edit. 1727. 

Halsfang. See Þcalfang and Pillo2y. 

Halſtead in Gfſer, Miſdemeanors of its ſpinners bow 
puniſhed, 7 Tac. 1. c. 7. 

Halymote, Properly an holy or eccleſiaſtical court; 
howbeit there is a court held in London by this name, 
before the Lord Mayor and ſheriffs, for regulating ts 
bakers, and was anciently held on Sunday next before 
St. Thomas's day, and therefore called the Halymote, or 
holy court: The title thereof ran thus: Curia ſanG# 
| motus tenta in Guilhalda civitatis London, coram majore 
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natywertfolk; (Ranulphus Dei : gratia Duvielmen;: 
Fad omnibus hominibil ſurs Francis & Anglis de haly- 
verciolk falutem: Mon: Ang: 1 par. fol. 512. b:) Did 


; {ionify ſuch of the province of Durham, as held 
wc _ = defend the cotps of *'St. Cuthbert, an 
claimed the privilege net to be forced to go out of the 
biſhoprick either by King or biſhop, - Hiſt. Dunelm. 
And Durham in our Year-books is called Franchiſe de 
WWerk. Selden. » NB ee N 149 Ya. 

1amz A bouſe, alſs a village or little town : This is 
a termination of many towns in England, as Nottingham, 
Buckingh am, T4 "alſmg ham, Wc: 

Hambles. Sce Yables. | ". 

Hambling or Dameling of dogs, Is the ſame with 
expeditating; Ifanwoed's Foreſt Law, ca. 16. num. 5 
favs. this is the ancient term that foreſters uſed for that 
matter, and nz”. 12. he adds, Canutus in his 31ſt canon, 
doth call the /awing of dogs, gent -ſcifſin, which was a kind 
of cutting or Jaming of dogs in the hams, which the old 
foreſters called hambling. See Erpedirate. 

Hamlet, as alſo Hamel, and Hampſlel, Are dimi- 
nuytives of ham, which ſignifies habitation. Camd. Brit, 
pag. 1494 354: Kitchin hath hamel in the ſame ſenſe, 
who allo uſeth hampſel for an o]d houſe or cottage decayed, 
fol. 103+ Hamlet, as Stow uſeth it in Edw: 3. fezmeth 
to be the ſeat of a freeholder; for there he ſaith, the 
King beſtowed two manors and nine hamlets of land 
upon the monaſtery of I//tmin/ter, for the keeping of 
yearly obits for his wife Queen Eleanor, deceaſed. Spelman 
making a difference betwixt villam integram, villam dimi- 
diam & hamlettam, hath. theſe words, Hamlettam wero 
que medietatem friborgi non obtinuit, hoc efl' ubi quinque 
eapitales plegti non fmt deprehenſi. "The ſtatute of Exon, 
14 Ed. 1. mentions it thus; Les noſmes de toutes les villes 
& hamlets gue ſont en ſon wapentake, &c. | 

Hamellus, A hamlet. Cum duobus folidis annut 
redditus in hamello de Chetham. Will. Thorn. | 

Hamfare, Is by ſome taken to be the ſame with ham- 
ſocne, i. e. the freedom of a man's houſe ; from the Sax. 
bam, domus, and frith, pax, and Hamſocne is from' the 
| Sax, ham, domus, and focne, immunitas, but it ſeems-ra- 
ther that hamfare is derived from the Sax. ham, domus, 
and fare, iter vel progreſſio. So that hamfare is a breach 
of the peace in a houſe; and this appears by Brompton, 
in Legibus Hen. 1. cap. 80. St quis alium in ſua vel alte- 
rius domo, &c. ſagittet vel lapidet, vel colpem oftenſibilem un- 
d-quaq; faciat, homſocne. et vel hamfare, 1..e. he is either 
euilty of a violent entry into the houſe of another, or of 
the breach of the peace in his own houſe ; for by the de- 
finition it appears that the offences are not the ſame, 
Corel, edit. 1727. C | 
| Hamma, A home-cloſe, a ſmall croft, or little mea- 
dow, Duoddam pratunculum quod wvocatur hamm. 
Paroch. Antiq. pag. 135. Quatuor | acras prati in Gore 
Juxta hamam Gilberti. Ib. p.-176. Computant de ſex 
folidis, efto denariis receptis de duobus hammis prati in campo 
de IVendleburg. Tb. p. 572. In which latter citation 
bamma prati ſeems to be a narrow ſkirt, hem, or-edge 
of meadow or graſs in the common field. See Kennet's 

Hamima, Some ſort of fiſhing-tackle ; perhaps the 
poles with which they beat the water, to drive the fiſh 
into the nets. Cowell, edit. 1727. FH 4 

Hampron-Courc, Made an honour, &c. gr H.8. 
6:0 : 


5 | S 
Hamſaken. Skene de werbor. ſignif. writeth it Haim- 
uRen 3 and deriveth it from haim, a German word, fig- 
nifying a houſe, and ſuchen, that is, to ſeek, ſearch, or 
puriue: It is ufed in Scotland for the crime of him» that, 
violently, and contrary to the King's peace, aflaulteth, a 
man in his own houſe, which (as he faith) is puniſhable 
equally with - raviſhing a woman. Significat etiam quie- 
tantam miſericordie intrationis in alienam domum vi & in- 
Jufte, Fleta, lib. 1. cap. 47. Our ancient records ex- 
preſs burglary under this word hamſicne. In a charter of 
donation from King Edmund to the church of St, Mary, 
z12/ton, we have theſe words, Concedo libertatera & po- 
te/latom,” jura, conſuetudines & omnes forisfatturas ommum 
ler _ ci. i. Burgherith & hundred- ſetena, athas 
QL. Il, . 


H A N 


| ©7 ordel & 1nfangiheofas, hamifocne & fridebrice' & fareeel 


& toll 5 team in omni regno meo,,&c. It ſignifies alſo a 
'rahchiſe- or-privilege ſo called, granted to, the lords of 
manors, whereby they hold pleas, and take cognizance of 
:he breach of that immunity. Cowell, edit. 1929, + 
Hand-ho:ow, A ſurety, a manual pledge, that is, an, 
inferior undertaker ; for head-borow is a ſuperior or chief 
inſtrument. Spelm. | | 
Hand in and hand our, Is the name of an unlawful, 
game; prohibited by 17 E4. 4. c. 2. | | 
4; Janne, Is four inches by the ſtandard. Stat. 33 
+ 8; 5, &c, FE | 
Hand-grith, Peace or proteQion given by the King 
with his own hand. So among the compaQas of Alured 
and Gudrun, ſet, 1: Et hoc et primum ediftum eccleſie, 
pax inter parietes ſuos, ut Regis hand-grith ſemper incon- 
'oulſa permaneat. "This is the meaning of that paſſage in 
:the 13th chapter of the Laws of King Hen. t. Hac mit- 
tunt hominem in miſericordia Regis, infraftio patis quam 
per manum ſuam dabit alicui. This is what we call bat- 
tery, Cowell, edit. 1727. ph } 
Hand-gun, 1s an engine prohibited to be uſed, and: 


though a dag was invented of late time, and after-the 
making of the ſaid a&t, and is-not known by the name of 
a hand-gun, 'but by its own ſpecial name, yet the car- 
rying a dag is within the act, See Co. /ib, 5. fol. 71, 72. 
See Gun. ” | EPS 

Hand-habend, A thief apprehended in the very fat, 
having the ſtolen goods in his hands Ne foriſbanni= 
tum, aut furem, hand-habendum, Francigenam vel Anglicum, 
ultra duodecimum etatis ' annum, & 8 denarios valentem, 
impunitum tranſeant. Leges Hen. 1. cap. 59. ' Flea, 
lib. 1. cap. 38. ſe. 1. and Bratton, lib. 3. traf?. De 


| Corona, cap. 33. ſe. 2. | ba: 
Hand-habend, (Sax. hebbendre handa) St quis hominem + 
| iberum latrocinium ſeu rem furatam ſecum- deferentem, 

| (quem hexbbendre handa wocant) | comprehenderit, &c, 


Council. Berghamſted, anno 697. See Yond:habend. 
Handicrafts. See Aliens, Arrificers, - Wanu- 

faitures,'Trade. 2 lng wt baberge ty 5,0 
Handy:-warp, A kind of cloth made at Cockfhall, 


ſtatute 4 & 5 Phil. & Mar. 5. 
Hanifare. See Hinefare. © Ks v4 

* Hanig, Some cuſtomary labour to be performed. We 
read it in the Monaſt. 2 tom. pag: 264. Et ſint- quieti de 
operibus caſtellorum, parcorum, pontium & de clauſuris & 
de carreio & ſumagio & hanig, & regalium domorum edifi- 
catione & omnimoda operatione, 

- 'Hankwit or Hangwite, (from the Saxon hangan, i. e, 


liberty granted to: a man; whereby he is quit of a felon or 
thief, hanged without judgment, or eſcaped- out of cu- 
ſtody. We read it interpreted to be quit de /aron pendu 
ſans ſerjeants le rey, 1. e. without legal trial. . And elſe- 
where, Mula' pro latrone preter juris exigentiam ſuſpenſs 
| vel elapſo. It: may perhaps alſo ſignify a liberty, whereby 
a lord challengeth the forfeiture due to him, who hangs 


himſelf within the lord's fee See Bloodwit. It ſeems 


to be ſo in conſuetud. ex Domeſday, by Dr. Gale, viz, 

Hangenwithum faciens in" tivitate 10S. dabit. Cowell, 

et. 2727. 1 hh'd 2" 4] [att +: of 
Hanaper, or Hanper of the Chancery, Seems to ſig- 


nify the ſame as fiſcus originally does in Latin, 10. - 


Ric. 2. c. 1. A ſtamp duty continued for making good 
the revenue of the hanaper. 23 Geo. 2. c. 25." 9ce 
Tlerk of the hanaper, ', fr cl rige pray 
Hanover, The precedence of the Hanover family, 
10 Ann. c. 4. See King, &c. ' | -'N 
Hanſe, According to Ortelius in the Index to his 
Additament to his Theatre, - verb. Anfiatia, Is an old Go- 


' combined together, for the good uſage and ſafe paſſage of 
merchandiſe from kingdom to kingdom. This ſociety 
was, and. in part yet-is, endowed” with many large pri- 
vileges of Princes reſpeQively within their territories. It 


had four principal ſeats or ſtaples; where the Almain or 


Bbb | 


German merchants, being the erectors of this ſociety, had 
, | | an 


carried about, by the'-ſtatute 33 Een. 1. 5. b- And + 


Backing, and Braintree in Eſſex, and mentioned. in the 


fuſpendere, and wite, mulfa,) Is (according to Ra/tal) a 


thiſh word: it fſignifieth a certain ſociety of merchants ' 
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HAR 


an eſpecial houſe, one of which was here in London, called | 


Gildhalda Teutonitorum, or among us vulgarly The Steel- 
Yard. 


—— Et quod habeant gildam mercatoriam cum hanſa, 
&e, Charta Hen. 7. Balvis & Burgenſ. Montgomer. 
Cowell, edit. 1727. Privileges of the merchants of the 
Hanſe confirmed, 19 Hen, 7. © 2% | 

Hans-Towns, $0 called, either becauſe near the ſea, 


or from the Gothick word anfi, which ſignifies thoſe who 


were the moſt noble and richeſt of the people ; and from 
thence we may infer, that theſe towns were the chiefeſt 
for trade and riches; or from the German hanſa, i. e. 
ſocietas, or a company of merchants, or men excelling 
others in trade : At firſt there were ſeven towns ſo called, 
and afterwards 7c. Cowell, edit. 1727. 


Hantelode, An arreſt; from the German hart, z. e. 
an hand, and had, i. e. laid, manus immiſſio. Yui manus 
immuſſionem reſyterit, quod hantelode wocant, 40 ſol. ſolvat 
12 publico, Du Freſne. | 

Hap, (French happer, i. rapere, to ſnatch or catch) 

ignifies the ſame with us, as to hap the poſſeſſion of a 
deed-poll. Littleton, fol. 8. Cowell, 


Haque, Is a hand-gun about three quarters of a yard 
long. 33 Hen. 8. cap. 6. and 2 & 3 Ed. 6. cap. 14. 
There is alſo the hatf-haque or demy-haque. See Gun. 

Vaquebur, (French) A kind of gun or caliver, other- 
wife called an arquebufe. Stat. 2 & 3 Ed. 6. cap. 14. 
and 4 & 5 Ph. & Ma. cap. 2. otherwiſe called a hagbut, 
The haguebut is a bigger ſort of hand-gun, from the Teut, 
Baek buyſe. See Gun. | 


Haratium, or HÞaracium, (from the French haras ) 
ignifies a race of horſes and mares, kept for breed. 
x ap Glofſ. verb. Haratium. Et decimas de domino ſuo, 
pratis, de bladis, parcis, haratiis, molendinis & de vi 
»aris. Mon. Ang]. part 1. fol. 339. | 


| Harbours and Havens. The penalty of doing nu- 
ſance to harbours, 34 & 35 H. 8. c. 9. 

| Penalty of throwing ballaſt, &c. out of ſhips in har- 
bour, &c. 19 Geo. 2. c..22. 


| Ships ftranded in harbours, &c. to be removed by the 
juſtices, 19 Geo. 2. c. 2. /. 3. 
For the repair of Arundel port, 6 Geo, 2. c. 12. 

For repairing Bridport harbour, 8 Geo. I. cap. 11, 

For the repair of Burlington pier, B & 9g FH. 3. c. 29. 
3G. 1. c. x6. 26'G; 2. c. 10. 

Nufſances from the tin-works to the harbours in De- 
vonſhire and Cornwall prohibited, 23 H. 8. c. 10. 27 
- 4-174 3 3 

A duty on ſhips for the repair of Dover harbour, 25 
El. c. 6. 31 Eliz. c. 13. 35 El. c. 7. ſet. 28. 44 
El. c. 9. ſet. 35. 1 Fac. 1.c. 32. 13 & 14 Car. 2. 
c. 27. 11 & 12 W. 34.c. 5. 2& 3 Am. c.7. 9 
Geo. 1. c. 30. 10 Geo. 1.c. 7. 11 Geo. 2.c. 7. 

' For repairing the harbour of Ellnfoot, 22 Geo. 2. c. 
6. 29 Geo. 2. 57. 

For repairing the pier of /Ifordcombe, 4. Gea. 2. c. 19. 
| For improving the harbour of Leith, 27 Geo, 2. c. 8. 

For the repair of Lime harbour, 35 EL c. 7. ſeft. 29. 
' For making a baſon at Liverpoole, B Ann. c. 12. 11 
Geo. 2. c. 38. | | 

For repairing the piers of Margate, 11 Geo. 1. c. 3. 

For recovering the harbour of Minehead, 12 & 13 
W. 2. c. 9. 10 Ann. c. 24. 11 Geo. 2.c. 8. 

For repairing New Haven in Suſſex, 4 Geo. 2. c. 17. 


For pulling down piles and fiſhgarths in the Ouze 


and Humber, 23 H. 8. c. 18. | 
Parton harbour in Cumberland, 4 Ann. 
I. c. 16. 5 Geo. 2. 13, | | 
For preſerving the harbour of Catwater near Plymouth, 
Ann. c.8. 
? For improving the harbour of Poole, and aſcertaining 
the harbour duties there, 29 Geo. 2. c. 10. 
For enlarging Ramſgate harbour, and repairing Sand- 
wich, 22 Geo. 2.0% 40 | 


c. 18. 11 Ges. 


For the laying of ballaſt at Rye and WWinchelſea, 2 & | 1M, 


3 Ed. 6. c. 30. 
For repair of the harbour of Rye, 7 Geo. I. c, 


9. 'Y 
Geo. I. c, 30, IO Geo. 1.6. 7. 11 Gov. 2.6. 7, 


_—_ 
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For the repair of Scarborough pier, 37: H. $6 45 
5 Geo. 2. C11. 25 Geo. 2. C. 44 OM 
Wears and engines in the haven of Southampton ma 
be pulled down, 11 Z. 7:c. 5. 14& t5H.8,c id 
For repair of S:uthwold harbour, 20 Geo. 2. 'F 
30 Geo. 2. c. 58. | F 
For improving Sunderland harbour, 13 Ges. 1,  g, 
20 Geo. I. c. 18. 
For the harbour of J/atchett, 7 Geo. rx. c. 14. 
For preſerving Weymouth harbour, 22 Gee. 2. c, 22, 
For the repair of Whitby harbour, 1 Ann. /2. 2, c, 1 
7 Geo. 1.c. 16. 8 Geo. 2.c. 10. 23 Geo. 2. c 39. , 
: - ry improving the harbour of F/hitehaven, 17 Gee, 2, 
For repairing Yarmouth Haven, 22 Car. 2. c, 2, » 
Car. 2. c. 10. 1 Fac. 2. c. 16. 1W.& MM. c. 
io& 11H, 3.c. 5. I Ann. fl. 2. c. 7. 
IO. 20 Geo. 2. c. 40, 23 Geo. 2.c, 6. 
; Hartdwice. Domeſday tit. Glowec, Burg. lumicare,—. 
In Wales funt tres hardwices, lumechare, potiſchmet, & 4. 
mid, & in his ſunt $ carucate & 11 villani. Spelman ſecms 
to interpret it a hard village, and Du Freſne falls into a 
perfe&t blunder upon the word. —— It ſeems rather t9 
mean heord-wic, the herdſman's village, as Ceorlton, the 
 Churls-town : Whence Herdwick and Charlton, are now 
the names of very many places, Cowell, edit, 1727. 
Hare-pipes. See Game. 
Hartor. See Yerior. 
Harnes, (German herniſch,) Signifies all warlike in. 
ruments, a word often uſed in our hiſtories, viz. Hye 
veden, pag. 725. Miſſas ab eo cum hernaſio ſuo in 4t 
gliam: And in Matt. Pariſ. Vita San&i Albani, pag. 58, 
Haro, Harron, An outcry, or hue andcry atter fe. 
lons and malefators =——— Cubicularius epiſcopi Elieniſis- 
Willielmum de Holm interfecit —— Margareta ſorar in- 
terfetti ſecuta eft epiſcopum clamore terribili vociferans hat- 
ron ſuper te Thoma de Lylde, harron, harron ſuper ze, tu 
enim interfeciſti fratrem meum Willielmum de Holme, 
harron ſuper te, harron. Hift.. Elien, apud Whartoni 
Angl. Sacr. par, 1. p. 658. See the original of this 
Clameur de haro among the Normans in La Contume 
Normandie, par M. Henry Baſnage, vol. 1. pag. 104. + 
Hares. See Game. | | 
Harquehus, The ſame with Haquehutr. 
Harriers, (Harre#i canes) Harriers or hounds for 
hunting the hare,— — Johannes le Bay tenet duas hidas 
terre de Domino Rege in Bockhampton per ſerjantiam aſ- 
todiendi unam mutam caniculorum harreftorum, (:. e. ons 
pack of beagles, or ſmall harriers) ad cuſtum Donin 
Regis. Cart. 12 Ed. 1. | | 
Hart, ls a ſtag of five years old complete, Manwond's 
Foreft-Laws, cap. 4. num. 5. which he hath out of Bu- 
deus de Philolog. lib, to, And if the King or Queen do 
hunt him, and he eſcape away alive, then afterwards he 
is called a Hart-royal: And if the beaſt by the King or 
Queen's hunting be chaſed out of the foreſt, and ſo cl- 
cape, proclamation is commonly made thereabout, that ' 
in regard of the paſtime, that the beaſt hath ſhewed to 
the King or Queen, none ſhall hurt or hinder him from 
returning to the foreſt; and then he is a Hart-Ryd 
proclaimed, | 
Harrh-money. See Hearth-money. And harth- 
ſilver and harth-money, See Chimney-money and 
Peter-pence. | 
Harveſt wazkmen, May be licenſed by juſtices of 
peace to go into other counties to work, &c. Stat. 13 


& 14 Car, 2. c. 12. | 
Halpa, The haſþ or claſp of a book. In the ſtatutes 
St. Paul in London, it was or- 


9 
l, 


9 Geo. 1. c 


of the cathedral church of 
dained Ut ſervientes eccleſis aſſeres & baſpas /1b7orum 
| furs ſumptibus reparari facient, fi per culpam illorum confrin- 


gantur—Liber Statutorum Eccl. Pauline London. MS. 


fol. 29. a. Sacrifla curet quod libri bene ligentur & hal- 
pentur, &c. Ib. 6. 39. b. | 


Haſta poz2ci, A ſhield of brawn. Fohanna de 


uſegrave tenet in Blecheſdon de Domino Rege per ſervi- 
tium deferendi Domino Regi unam haſtam porci pret. 11 
den. cum fugaverit in parca ſua de Cornbirie, Pare b- 


Antiquit. þÞ. 450. 
| 


Þatches 


H A W 


hatches ot Hathes, (mentioried in the flat. 27 H. 
$. 23- by the name of hatches and tits) are certain dams 
or mounds made of rubbiſh, clay or earth, to prevent 


the water iſſuing from the ſtream-works and tin-waſtiets | 
in Cornwall from running into the freſh rivers: | And | 


the tenants of Baly/toke, and other manors there, are 
bound to do yearly certain days works ad la hacches. 
Survey of Cornwall. | ot 

Þats and Cap9, Shall be fulled- by hand, and not 
in a mill, 22 £4. 4+ c. 5. 

The price of them limited, 4 H. 7. 6.9. 3 H.8. 
(15. 21 H.8. c.g. 1 Mar: fl. 2c. 11 

Hatters may buy middle wool yarn, x Ed. 6. c. 6. 


Aialation of the trade of making'hats, dornecks and 
coverlets in Norfolk, 5 & 6 Ed. 6. c. 24. 
Engrofling hats, &c. prohibited, x Mar. ft. 2. c. It. 
Direions for the making hats and caps, 3 & 4 Ed. 6. 
c. 2. ſet. 5, 8 El. c. 17. | 
None to make hats who have not been apprentices, 8 
El. c. 11. fe 2 | | o | 
Perſons obliged to wear woollen caps on the Sundays 
made in England, 13 El. c. 19. Repealed, 39 El. c. 
18. ſe. 45. %* 
Dire&tions for the true making of hats and felts, 1 
des To. © 17 eng 21:0 | 
How many apprentices a hatter may take, 7 ac. 1. | 


&. 17. jet. J. 

No aliens to be hatters, 1 Fac. 1. c. 17. ſea. 4. 

Hats and caps may be exported, duty free, 11 & 12; 
IV. 3. c. 20. |. 1. | | 

No hats or felts to be exported from the plantations, 
$ Geo. 2. ©. 22. | 
 Hatters in the plantations to have but two apprentices, 
and not to employ negroes, 5 Geo. 2. c. 22. þ. 7. & 8, 
See Manukacures, 

Haubergets. See Þaberjecs, 

Haubergettum, "The ſame with Ha/b-rga. Fleta,, 
tib, 1. cap, 24. par. 12. It otherwiſe ſignifies a kind of, 
woollen cloth. See Paberjects, 
. Havedelond, A head-land, now commonly a had- 

land, whence the head-way or had-way. Paroch, Antiq. 


P- 587. 
Havens, See Harbours. | X 
Haverfowdweſt, Made a borough and county, 33 & 
34 Hen. $. c. 26. 
Hauſa, A haven: Daas partes decimarum de haulis, 
&c, Monaſt. 1 tom. 564. | 
Yaur, (LL. Will. 1. cap. 16.) Seems to be there uſed 
for hatred; from the French, haire, to hate. Cowel!,' 
edit. 1727. | | | 
Hauthoner, (Homo boricatus) A man armed with a 
Coat of mail, Et faciendo ſervitium de hauthoner, guan- 
tun pertinet ad predifttam villam. Charta Galfridi de 
Dutton, tempore Hen. 3. 
- Haw, (from the Sax, haga) A ſmall quantity of land 
fo called in Kent ; as a hemphaw or beanhaw, lying near 
the houſe, and encloſed for that uſe. Saxon Dif. But 
Sir Edw. Coke (on Littl. fol. 5. b.) ſays, in an ancient 


plea concerning Feverſham in Kent, hawes are interpreted | 


to ſignify manſions. Camden ſays, That hawgh or howh 
fienifies a green plot in a valley, as they uſe it in the 
north. Cowell, edit. 172.7. 

Haward, See Hayward, _ : 
: Hawberk, (French haubert, hrica) He who holdeth 
land in France, by finding a coat or ſhirt of mail, and 
to be ready with it when he ſhall be called, is ſaid to 
have Hauberticum feudum; whereof Hotoman writeth thus, 

auberticum feudum Gallica lingua vulgo dicitur pro lori- 
vatum, i. datum vaſſalla ea conditione, ut ad ediftum lori- 
catus froe cataphratius fit praſia. Nam ut lorica Latinis 
Proprie tegmen de loro faftum, quo majores in bello utebantur, 
Fc. frequentiſſime autem pro anea armatura integra uſurpa- 
tur; fic apud Gallos haubert proprie loricam annulis contex- 
fam ſignificat, quam wulgus cote de maille appellat. Hotom. 
m verb, feudal. verbo hauberticum feudum. Mauberke, 


with our anceſtors, ſeemeth to ſignify'as in France a ſhirt | 
-or coat of mail, and ſo it ſeemeth to be uſed, 13 Ed, 1. {| 


| the pound for prompt payment, 


H A W 


|| /for. 4 cap. b. though in theſe days the word is other= 


'wiſe written, as » and fignifies a weapon well 
enough known. ['#t | 


( Hawes, In Domeſday-Book ſignifies mariſions or dwel- 
ling-houſes. | | 

Yawes, Small veſſels of burden to carry $ in the 
river Thames from Feverſham, Ec. to CR as are 
ſtill called boys. Cowell, edit. 1727. 

Yawkers, Thoſe deceitful fellows that go from place 
to place, buying and ſelling braſs, pewter and other 
merchandiſe, that ought to be uttered in open market : 
The appellation ſeemeth to ariſe from their uncertainty, 
like thoſe that with hawks ſeek their game where they 
can find it; you may read the word 25 Hen. 8. c. 6. and 
33 Hen. 8, c, 4. We now call thoſe hawkers that go up 
and down the ſtreets crying news books, ayd ſelling by re- 
tail; and thoſe who ſell them by wholeſale from the preſs 
are called Mercury's, Cowell, edit. 1727: | 
 Hawkers of unſtamped news-papers to be ſent to the 
houſe of correRion, 16 Geo, 2. c. 26. ſet. 5. 

Hawkers and Pedlars, Stat. g W. 3. cap. 27+ 
/- 1. There ſhall be paid to his Many by every hawker, 
pedlar, petty chapman or other trading perſon, going 
from town to town, or to ather mens houſes, and tra- 
velling either on foot, or with horſes or otherwiſe, carry- 
ing to fell any goods, a duty of 4/7, for each year; 
and every perſon fo travelling with a horſe or other 


| beaſt' bearing or drawing burden ſhall pay 41. a year 
| for each horſe or beaſt, over and above the other 4 /. 


Seat. 2, Every pedlar, &c. fo travelling; upon receivin 
his licence ſhall pay unto ſuch perſons as the Lords Com- 
miſſioners of his Majeſty's Treaſury ſhall appoint to be 
commitſioners for 15.005 Sell hawkers, pedlars and petty 
chapmen, not exceeding three, or any perſon deputed b 
them, one moiety of the duty, and give ſecurity by bond; 
with one ſurety to be taken in his Majeſty's name, for 
the payment of the other moiety at the end of ſix calenyar 
months, unleſs the party ſhall chooſe to pay down' the 
other moiety ; in which caſe he ſhall be allowed 2s. in 

Sea. 3. If any ſuch hawker, &c. be found trading 
without licence, ſuch perſon ſhall forfeit 12 /. one moiety 
to the informer, and the other moiety to the poor of the 
pariſh; and if any perſon ſo trading, upon demand made 
by any juſtice of peace, mayor, conſtable or other officer 


ſhall ſo trade, ſhall refuſe to produce his licence, he ſhall 
forfeit 5/. to the churchwardens of the pariſh to the uſe 
of the poor, and for nonpayment ſhall ſuffer as a vagrant, 
and be committed to the houſe of correction. | 

Se. 4. The commiſſioners, or any two of them, are 
required upon the terms aforeſaid to grant a licence to 
every hawker, &c. for which licence there ſhall be taken 
only 1 5s. unleſs ſuch hawker, &c. ſhall travel with horfe 
or-other beaſt, and in that caſe there ſhall be paid 2s. 
over and above the duties; and the commiſſioners ſhall 
keep a diſtin account of the duties, and pay the money 
into his Majeſty's Exchequer upon Wedneſday in every 
week (unlef a holy-day) and then on the day after; and 


the officers of the Exchequer: Ws 2 
Sef. 5. If any perſon ſhall forge any licence, or travel 
with ſuch forged licence, ſuch perſon ſhall forfeit 50/7. 


that ſhall ſue for the ſame, ta be recovered in ny of his 
Majeſty's courts at JY:/min/ter, and ſhall be ſubjet to 
ſuch other penalties as for forgery. 

$2. 6. Any perſon ſued for putting in execution this 
at, may plead the general iſſue Not guilty ; and if the 


coſts, 

$28. 7. Tf any conftable or other officer ſhall negle& 
to be afhſting in the execution of this aC, being required, 
and being thereof convicted by the oath of one witneſs 
before any juſtice of peace, he ſhall forfeit 40s. to be le- 
vied by diſtreſs and ſale of goods by warrant of fuch juy- 
ſtice;z the one moiety to the poor of the pariſh, and the 
other moiety ta the informer, | | 


* 
o 
I ES on eto 


of the peace, of any town corporate or borough where he 


upon negle& of the ſame ſhall incur the penalties as other 


one moiety to the King, and the other moiety to him 


plaintiff be nonſuit, &c. ſuch defendant ſhall have treble 


| | H. 
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$24. 8. It ſhall be lawful for any perſon to ſeize any | 


ſuch hawker, &c. till he produce a licence, or if he be 
found trading without a licence, for ſuch time as he may 
give hotice to the conſtable or. ſome pariſh officer to carry 
ſuch perſon before a juſtice of peace ; which juſtice is re- 
quired, either upon confeſſion of the party, or proof b 

witneſs, that the perſon had ſo traded, and no ſuc 

licence ſhall be produced before the juſtice, by warrant 
to cauſe the ſaid 121, to be levied by diſtreſs and fale of 


$, | 
S$eft. 9. This a@ ſhall not prohibit any perſon from 


| ſelling aQts of parliament, forms of prayer, proclama- 


tions, gazettes, licenſed almanacks, or other printed pa- 
pers licenſed, or any fiſh, fruits or victuals, nor to hinder 
any makers of goods within the kingdom, or their chil- 
dren, apprentices, agents or ſervants, from carrying or 
ſelling the goods of their own making ; nor any tinkers, 
coopers, glaſiers, plumbers, harneſs-menders or other 
perſons uſually trading in mending kettles, tubs, houſhold 
goods or harneſs, from going about aad carrying mate- 
rials for mending the ſame. 

. Sea. 10. There ſhall be kept in his Majeſty's Exche- 
quer in the office of the auditor of receipts one book, in 
which all monies paid by virtue of this aCt ſhall be 
entered, | 

Sef. 11. If any officer in the Exchequer ſhall miſapply 
any of the monies, ſuch officer ſhall forfeit his office, and 
be incapable of any place of truſt, and ſhall pay the treble 
value of any ſums ſo miſapplied to the perſons grieved, 
their executors, adminiſtrators or afſigns, who will ſue 
for the ſame in any of his Majeſty's courts at We/tmin/ter, 
wherein no eſlvin, &c. privilege of parliament, or other 
privilege ſhall be allowed. 

Se. 12. Nothing herein ſhall hinder any perſon from 
ſelling goods in any publick mart, market or fair, 

See. 14. It ſhall be lawful for the commiſſioners of 
his Majeſty's Treaſury, out of the monies raiſed by this 
aQ, to pay to the commiſſioners, their clerks or other 
perſons, ſuch ſums of money as they may deſerve for 
their ſervice. 7, 

Se. 15. This att ſhall not extend to give power for 
the ine of any hawker, &c. to ſell any wares in 
any city, borough, town corporate or market town, other- 
wiſe than might have been done before. 

Theſe duties are made perpetual, and made part of the 
aggregate fund, 3 Ann. cap. 4. 7 Ann. cap. 7. and 
1 Geo. 1. cap. 12. - 

Stat. 3 Ann. cap. 4. ſe. 4. Every perſon who being 


aQually trading as a hawker, &c. ſhall not upon demand 


have his licence ready, ſhall forfeit as if he had traded 
without a licence; and in caſe any perſon ſhall lend his 
licence, the perſon lending, and the perſon trading under 
colour of the ſame, ſhall either of them forfeit 407. one 
moiety to the Queen, and the other _—_ to him that 
ſhall ſue for the ſame in any of her Majeſty's courts of 


| xecord. 


Se. 14. Perſons trading in the woollen or linen ma- 
nufaQtures of this kingdom, and ſelling the ſame by 
wholeſale, ſhall not be deemed hawkers, pedlars, or pett 
chapmen, within any at; but ſuch perſons, and thoſe 
immediately employed under them, may carry abroad and 
ſell the ſaid manufactures. See Bone-lace. 

Stat. 4 Geo. 1. c. 6. No maker or wholeſale trader in 
Engliſh bone-lace, ſhall be deemed hawker, pedlar, or 
petty chapman. 

Yay, ( Hays, French haye,) An hedge, an incloſure, 
anciently fenced with rails, as in Cank-Foreft there were 
ſeven ſuch, and one in moſt parks; ſometimes it is uſed 
for the park itſelf, ſometimes for an hedge or hedged 
| SSomp Univerſis capitulum B. Petri Ebor. conceſſiſſe ad 


rmam totam hayam ne/tram de Langerath cum ſolo ejuſdem 


bayz, bruera, mariſco, & omnibus aliis pertin. Reddends 
inde annuatim nobis tempore pinguedinis unum damum, & 
fermiſone tempore unam damam, &c. Dat. 13 Kalend. 
Jan. anno 1279. 

Hay and hay-market, Regulations concerning the 
hay-market at H/:/tmin/ter, 2 W. & M. ft. 2. c. 8. 
Proviſions for preventing fraud in the ſale..of hay and 
ftraw there, 31 Geo. 2. c. 40% | 


Hayant, The ſame with Haia, 

Hay-bote, Is derived from the Saxon hg, 1. e, 10 
hedge, and bote, ti. e. a mult or recompehce: tor hedge: 
breaking, or rather, a right to take wood neceſtary top 
making hedges, either by tenant for life, or for years, 
though not expreſſed in the grant or leaſe. *Tis men. 
tioned in the fon. 2 tom. pag. 134. Et conceds ei ut 0 
boſco meo heybot, &c. And in the ſame place þh»/3ote figs 
nifies a right to take timber to repair the houſe, Feobn 
Fitz-Nigel, foreſter of Bernwood, had, in dominics b:{c 
domini Regis, huſebote & heybote pro cuſtodia dicte fas 
reſize. Paroch. Antiq. pag. 2C9. | $: 0 | 

Hays, See Game; _. 

Hayward or Haward, Is a compound of two French 
words, viz. haye, i. e. ſepes, and gaide, i. e. cuſlodin, 
and ſignifies one that keepeth the cominon herd of the 
town ; and the reaſon may be, becauſe one part of this 
office is to look that they neither break nor crop the 
hedges of encloſed grounds]: He is an officer ſworn inthe 
lord's court, and the form of his oath you may ſee in 
Kitchin, fel. 46.% IND 
 Hazarders, Are ſuch as play at hazard, a game at 
dice ſo called ; hazarder or communis ludens ad falſos tales, 
adjudicatur quod per ſex dies in diverſis locis ponatur ſuper 
collifirigium. Inter Plac, Trin. 2 Hen. 4. Calle, IO, 

eadbozow, (from the Saxon head, id eſt, caput, 
& borge, 1. pignus,) Signifies him that is chief of the 
frank-pledge, and him that had the principal government 
of them within his own pledge. And as he was called 
head-borrow, fo was he alſo called burrow-head, burſholder, 
third-borow, tithing-man, chief pledge, ar borrow-elder, ac- 
cording to the diverſity of ſpeech in ſeveral places. Of 
this ſee Lambard in his Explication of Saxon words, verbs 
Centuria, and in his Treatiſe of Con/tables, and Smith de 
Rep. Angl. lib. 2. cap. 22. "The ſame officer is now called 
a conſtable, The headborough was the chief of the ten 
pledges, the other nine were called handboroughs or plegis 
manuales, i. e. inferior pledges. See Fribourg. 

Head-land, 1s the upper part of ; preg for the 
turning of the plough; whence the head-way, Paroch, 
Antiq. 587. | 

Head-pence, Was an exaftion of 40/. or more, 
heretofore collected by the ſheriff of Northumberland of 
the inhabitants of that county twice in ſeven years, that 
is every third and every fourth year, without any ac- 
count made to the King, which was therefore by the 
ſtatute of 23 Hen. 6. cap. 7. aboliſhed for | ever. See 
Common fine, | 

Head-(ilver, See Head-pence. 

Healfang or Halsfang, (ColiiArigium) Is compoun- 
ded of two Saxon words hals, 1. e. collum, and fang, 
captura; pena ſeilicet qua alicui collum ftringatur, (col- 
liſtrigium.) See Pillozy. But healfang cannot ſignify 
a pillory in the charter of Canutus de Foreſtis, cap. 14+ 
Et pro culpa ſoluat Regi decem ſolides quos Dani vacant 
halfehang. Sometimes 'tis taken for a pecuniary puniſh- 
ment or mul, to commute for ſtanding in the pillory, 
and is to be paid either to the King or to the chief lord. 
viz. Dui falſum te/timonium dedit, reddat Regt vel terre 
Domino halfeng. Leg. H. 1. cap. 11. Cowell, ed, 1727, 
— Healgemot, See Halymot.. 

Hearth-money, See Chimney-money. 

Heath, See Game, | 

Hebber:man, A fiſherman below Londm-bridge, who 
fiſhes for whitings, ſmelts, &c. cgmmonly at ebb:ng-war 
ter, and therefore is ſo called. Mentioned in Art. for 
the Thames Fury, printed 1632. St5w in his Survey of 
London, pag. 19. ſays, they are a fort of poachers, 0r 
unlawful catchers of fiſh in the river of Thames, 

ebberrhef, The privilege of having the goods of 2 
thief, and the trial of him, within ſuch a liberty. In 
a charter of Edward the Confeſſor to the abbey of dt- 
Edmund Iſlas reflitudines videl. Hanſokne, & grich- 
brech, & forſtall, & ferdwite, & hebberthef & trith- 
wite——Cartular. $. Edmundi. MS. fol. 103. 

Hebbing-wears, (Mentioned in 23 Her. 3. cp; 5.) 
Are wears or engines made or laid at ebbing-water 10! 


taking filh, Cowell, edit. 1727, 


Hebdomadils, 


H EI 
madins, The weeks-man, or canon or pre- | 
— a cathedral church, who had the peculiar care 


of the quire, and the offices of it for his own week 
Gamaliel Clifton eleftus in decanum Hereford, 5 Ful. 1529. 
Mil» Ragon prebendarius de Preſton fuit tunc hebdomadius, 
rogue preetext't capituli prefidens— Regiflrum Caroli Bothe | 
Epiſcopi Hereford. MS. Penes Johannem  Epiſ. Norwic. 
Cowell, edit. 1727+ ; dat 

Hebdomas, (Gr.) A week. Fulius Cxſar divided 
the year into twelve months, each month into four weeks, 
and each week into ſeven days, according to the number 
of the ſeven planets. 'See more of this matter at large, 
Skene de verbor. ſignif. verbo Hebdomas, ; 

Heck, Is the name of an engine to take fiſh in the 
river Owſe near York, anno 23 Hen. 8. cap. 18. and 
Heccagium, which occurs in our records, may be the rent 
paid to the lord of the fee, for liberty to uſe thoſe engines. 
Cowe!l, cdit. 1727+ 

Þeda, A hithe or port, a wharf or Janding-place as 
in this charter of Adelida, wife of King Henry 1. 
Sciant preſentes & futuri quod ego Adelid, Dei gratia 
Anglorum Regina, dedi eccleſie de Radings unogquoque anno 
in Natali Domini centum ſolidos de heda mea ad faciendum 
anniverſarium Domini mei Regis Henrici, & vols & firmiter 
precipto quad ipft font primi centum ſolidi qui ſingulis annis 
exierint & haberi poterint de pradifta heda mea London. 
Teft. &c. Cartular, de Radinges. MS. fol. 5. a. Cowell, 
odd. 17 27% EL o ; 

bedagium, Toll or cuſtom paid at the h:trhe or wharf, 
for landing goods, &c. from which cuſtomary duties ex- 
emption was granted by the King to ſome particular per- 
fons and ſocieties. ——Sintque abbas & monachi de Radinges 
&& homines eorum & res ipſorum quieti de hedagiis & thelonets 
& omnibus exattionibus & conſuetudinibus per totam Angliam. 
Cartular. Abbatiz de Radinges. MS. f. 7. a. | 

Hedge-bote, Is neceſlary ſtuff to make hedges, which 
the leſſee for years, &c. may of common right take in his / 
ground leaſed, 

Hedge-bzeaking. See UWood, ns 

Hegira, The Mahometan era, or computation of 
EGme, beginning from the flight of 1{abomet from Mecca, 
which was Fuly 16, an. Chrift, 622. 

Heinfare. See Hinefare. 

Heir, (Heres,) Though the word be borrowed of the 

atin, yet it hath not altogether the ſame ſignification 
with us that it hath with the Civilians; for whereas they 
call Heredem, qui ex teflamento ſuccedit in univerſum jus 
E&/latoris ; the Common law calls him heir, that ſucceeds 
by right of blood in any man's lands or tenements in fee ; 
for by the Common law nothing paſſeth jure hereditatts, 
but only fee; moveables, or chattels immoveable, are 
given by teſtament to whom the teſtator liſteth, or elſe 
are at the diſpoſition of the ordinary, to be diftributed as 
he in conſcience thinketh meet. Caſſaneus in Conſuetud, 
Burg. pag. 90g. hath a diſtinRtion of heres, which, in 
ſome ſort, accordeth well with our law; for he ſaith, there 
is heres ſanguinis & hereditatis, And a man may be 
beres ſanguinis with us, that is, heir apparent to his fa- 
ther or anceſtor ; and yet may, upon diſpleaſure, be de- 
feated of his inheritance, or at leaſt the greateſt part of 
It, Every heir having lands by deſcent, is bound by the 
binding acts of his. anceſtors, if he be named : For Yu 
fentit commodum, ſentire debet & onus. Co. on Litt. fol. 
7, 8. Cowell, edit, 1927. | 

An heir, ſaith Lord Coke, in the legal underſtanding of 
the Common law, is he to whom lands, tenements or 
hereditaments, by the a& of God and right of blood, do 
deſcend, of ſome eſtate of inheritance. Co. Lit. 7, 6. 
3 Co. 12, 8. 

The word heir in the notion of it implies, that the 
Party has all thoſe legal qualifications which our law 
Tequires in all perſons that repreſent or ſtand in the place 
of another, and is 'of ſuch importance, that regularly 
ang; the word heir no fee-fimple can be created. Co. 

'9. 


Vor, II, 


| heir, and the heres faus. 


{ fon enters, the heir or heirs by cuſtom ſhall 
) | 


HE I 
I, Of the ſeveral kinds of heirs, namely, the hein ap- 
parent, the heir general, the ſpecial heir, the cuflomary 


2. Of what conditions and covenants 0 the anceſtor 
the beir take advantage ; and by what hf rxalg cub 
and contratts of the anceſtor ſhall the heir be bound. 


: 3 What atftions may an helr commence and proſecute in 
right of his anceflor; and where an heir ſhail be bound to 
anſwer his anceſtor's debts and contrafs, 


4. What ſball be afets in the hands of the beir, 


I. Of the aries kinds of heirs, namely, the heir ap- 
parent, the heir general, the ſpecial beir, the cuſtomary 
heir, and the hazres faQus, 


Heir apparent, Here we muſt obſerve, that no perſon 
can be heir until the death of his anceſtor, according to 
the rule, Nemo eff heres viventis ; yet in common par- 
lance he, who ſtands neareſt in degree of kindred to the 
anceſtor, is called, even in his life-time, heir apparent. 
Co. Lit. 8. a. 

Alfo the law takes notice of an heir apparent ſo far as 
to allow the father to bring an aQion of treſpaſs for taking 
away his ſon and heir, quare filium & heredem rapuit, the 
father being guardian by nature to his ſon where any 
lands deſcended to him, Co. Lit. 37. Ratcliff”s caſe. 
Co. Lit. 75, 84. Dyer 189. FVaugh. 180. 

Alfo a perſon may take by purchaſe, or deſcriptio perſone 
by the name of heir, even in the life-time of his anceſtor ; 
as where a man deviſed lands to . and his heirs during 


| the life of B. in truſt for B. and after the deceaſe of B. 


to the heirs males of the body of B. now living, it was 
held, that by the deviſe the remainder was immediately 
veſted in the ſon, and that the words heirs male now living, 
in a will, were a full deſcription of the ſon, who then 
was the heir apparent of B. and known by the deviſor to 
be ſo. 1 Vent. 311, 334. Raym. 330. 2 Lev. 232, 
Burchet v. Durdant. 

But the ſon and heir hath no power over the inheri- 
tance dwing the life of the anceſtor: "Therefore if a ſon 
and heir bargains and ſells the inheritance of his father, 
this is void, becauſe he hath no right to transfer ; ſo if he 
releaſes, the law is the ſame. Kelw. 84. Co. Lit. 255. 

But if the ſon makes a feoffment of the inheritance of 
his father, this paſſes an eſtate during the ſon's life ; for it 
is a difleifin to the father, and the ſon, after the father's 
death, cannot avoid it: For no man can alledge an injury 
in another by a voluntary aQt of his own. Co. Lit. 265. @. 

Neither is there any privity between the heir apparent 
and his anceſtor, as to make a fine levied by the anceſtor 
a bar within the 4 ZH 7. and if the heir apparent be ſeiſed 
of lands, and the father levies a fine and dies, it ſhall not 
bar the heir; becauſe he does not claim or derive any 
title to the land from his father, and therefore in that 
reſpe& ſhall have five years to preſerve himſelf from the 
fine : For the privies underſtood and intended by the aR, 
are thoſe who are privy not _ in blood, but likewiſe 
in eſtate and title to the land of which the fine was le- 
vied, that is, thoſe who muſt neceſſarily mention the 
conuzor, and convey themſelves thro* him, before they 
can make out their title to the eſtate. 2 ft. 523. 
3 Co. 89. a, Hob. 333. 

Heir general. The heir general or heir at Common law 
is he who after his father or anceſtor's death hath a right 
to, and is introduced into all his lands, tenements and he- 
reditaments. But he muſt be of the whole blood, not 
a baſtard, alien, &c. See Deſcent and Coparceners. 

None but the heir general, according to the courſe of 
the Common law, can be heir to a warranty, or ſue an 
appeal of the death of his anceftor. Co. Lit. 14. a. 
Cre. Fac. 217, 218. | + +6 | 

Tf a condition be annexed to Borough Engliſh or Gavel» 
kind lands, and the condition is broken, the heir at Com- 


{ mon law ſhall enter; for the condition is a thing of new 


creation, and collateral to the land : But when the eldeſt 
enjoy the 


Ce e--: land ; 
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land ; ' for by breach of the condition they are reſtored to | 


their ancient eftates. Cro. Eliz. 204. Plow. 28. Co. 
£46; Iits, tie 

If a man ſeiſed of fee-ſimple lands, as alſo of lands of 
the nature of Gavelkind and Borough Engliſh, acknow- 


ledges a ſtatute, and dies, the heir at law ſhall make the 


ſpecial or cuſtomary heirs contribute in proportion, be- 
cauſe all of them come in as heirs to the land deſcended, 
and are equally chargeable with the debts of the anceſtor. 
Heb. 25. Ce. Lit. 376. 

So if A. binds himſelf in a recognizance or ſtatute, and 
after his death ſome of his lands deſcend to the heir of 
the part of the father, and ſome to the heir of the part 
of the mother, both heirs ſhall be equally charged ; and if 
the conuzee loads one only, he ſhall have contribution. 
3 Co. 13. a. 2 Co. 25. b, 

The heir at law is bound by his anceſtor's alienations 
and diſpoſitions, as alſo by his covenants and conditions, 
as far as he hath aflets ; but if a man covenants, that after 
his death his heir at law ſhall ſtand ſciſed to the uſe of his 
youngeſt ſon, this is void, Hob. 313. per Hobart. 

Allo if the anceſtor agrees to convey or ſell lands, and 
receives part of the purchaſe-money, but dies before a 
conveyance is executed, and a bill is brought againſt the 
heir, he will be decreed to conveys and the money ſhall 
g9 to the executor, eſpecially if there are more debts due 
than the teſtator's perſonal eſtate is ſufficient to pay. 2 
Vern. 215. Abr. Eg. 265. | | 

So if a father conveys to a younger ſon by a defeQtive 
conveyance, and dies, the heir at law in two caſes ſhall 
be compelled to make it good : 1. Where there is a co- 
venant for further aſſurance, binding the heir ; becauſe 
the heir is bound by the covenant. 2. Where there is a 
proviſion made by the father in his life-time for the heir, 
or he hath ſuch proviſion by deſcent from the father. See 
1 Vern. 16. SI 

Alſo the heir at law is bound by a decree obtained 
againſt the anceſtor ; which may be carried into execution 
two ways: 1ſt, If the decree is enrolled, the party may 
ſue out a ſubpena ſcire facias againſt the heir, to ſhew 
cauſe againit the decree : But this is only after an enrol- 
ment, and not before: And the party muſt, at the re- 
turn of the /ubpena, ſhew cauſe, if he hath any, againſt 
the decree. 

2dly, The plaintiff may bring his bill of revivor, to 
carry the decree into execution : And this is the ſureſt 
and ſafeſt way; for where the decree was obtained 
againſt the anceſtor, and his heir does not claim under 
that title, but by virtue of another title, paramount, 
there the decree can never be carried into execution 
againſt him ; as where an eſtate is decreed againſt a man, 
and his heir inſiſts his father had no title thereto, or was 
only tenant for life thereof, the decree in that caſe can 
never be carried into execution againſt him ; he is at 
liberty to controvert the juſtice and validity of that de- 
cree ; he may make a new defence from what his an- 
ceſtor did, and vary his caſe as he ſhall be adviſed, and 
the parties go into a new examination of the matter, and 
hear the cauſe de nove, and the court judge whether the 
decree is right or not, and may affirm or reverſe it at 
their pleaſure, | | 

But where one man obtains a decree againſt another 
for a real eſtate, and the patty dies before the plaintiff is 
put into poſſeſſion, in that caſe if the, heir at law claims 
the eſtate by deſcent under his anceſtor, or a deviſee un- 


. der him, he ſhall never controvert the juſtice of the 


decree, though his anceſtor ſhould have miſtaken his 
defence ; nor ſhall he be at liberty to make a new de- 
fence, or enter into new proof ſo as to overthrow the 


former decree, eſpecially where it appears to the court 


that the decree hath been of an ancient ſtanding, 

Special heir. The iſflue in tail claims per formam dont, 
and as the ſtatute De denis preſerves the «tate to him, 
his anceſtor cannot grant or alien, nor make any right- 
ful eſtate of freehold to another, but for term of his 


own life. Lit. ſeet, 613. 


If the iflue in tail be attainted of felony in the life of 
his father, and is pardoned, upon the death of the donee, 
the .donor cannot enter, for though the diſability to take 
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by deſcent remains after the pardon, yet the donor 4p, 
not enter againſt his own gift while there is any iſſue jn 
being z and though the iflue cannot by reaſon of ſuch 
diſability claim as heir to the donee, yet he may ee; 
as a ſpecial occupant, for the gift is [till a good defirnatio 
perſone, who ſhall take upon the death of the donee ; bu 
then the iſſue muſt take it, ſubjeCt to the charges of his 
father, becauſe he is to take it as the tenant Ii it, aq 
conſequently is to make good all charges which he let; 
upon it. Plow. 557. 8 Co. 166. a. 

Cuflomary heir. A cuſtom in particular places varying 
the rules of deſcent at Common law is good; ſuch x 
the cuſtom of Gavel-kind, by which all the fons ſhall 
inherit, and make but one heir to their anceſtor ; but 
the general cuſtom of Gavel-kind lands extends to ſons 
only, but a ſpecial cuſtom, that if one brother dies with. 
out iſſue, all his brothers may inherit, is goed, Vide tit, 
Deſcent, tit. Borough Engliſh and Gavel-kind, Cy, Lit, 
I40. @. 

But if a remainder of lands of the nature of Gavel. 
kind be limited to the right heirs of 7. $S. the heir at 
Common law ſhall take it, and not the heirs in Gavd- 
kind ; for this remainder being newly created, cannot 
be reckoned within the cuſtom. C9. Lit. 10. Hob, 31. 

So the cuſtom of Borough Engliſh, that the youngeſt 
ſon only ſhall inherit, is good ; but the youngeſt brother 
ſhall not inherit by force of this cuſtom, unleſs there 
ſhall be a particular cuſtom to that purpote alſv, Co. Lit, 
110. 2 Lev. 138, 

Heres faluss An heres fafus is only a devilee of 
lands, being made fo by the will of the teſtator, and has 
no other right or intereſt than the will gives him, 3 
Co. 42, a. 

It has been held in Chancery, that ſuch an heir ſhall 
have the aid of the perſonal eſtate in diſcharging the debts 
of the teltator. 1 Yern. 36, 7. 

But this muſt be underſtood of an hares fairs of the 
whole eſtate, who ſhall have the benefit of the perſonal 
eſtate, but a deviſee of particular lands ſhall not, Pre. 
Chanc. 3. 


2. Of what conditions and covenants of the anceſtor ſhall 
the heir take advantage ; and by what conditions, covenants 
and contratts of the ance/lor ſhall the heir be bound. 


Conditions and covenants real, or ſuch as are annexed 
to eſlates, ſhall deſcend to the heir, and he alone ſhall 
take advantage of them. 43 Ed. 3. 4. 1 And. 55. 

And this is not only where there are expreſs words, 
but alſo where there are none ; for the law by implication 
reſerves the condition to the heir of the feoffor, &c. for 
being prejudiced by the diſpoſition, it is but reaſonable 
that he ſhould take the ſame advantage that his anceſtor 
whom he repreſents might, 1 Rel. Abr. 407, 472+ 

If a man ſeiſed of Jands in right of his wife, makes 4 
feoffment in fee upon condition, and dies, and after the 
condition is broke, the heir of the huſband ſhall enter ; 
for though no right deſcended to him, yet the title of 
entry by force of the condition which was created upon 
the feoffment, and reſerved to the feoffor and his heirs, 
deſcended. 8 Co. 43. Co. Lit. 202. a. 336. 6. | 

The heir ſhall take advantage of a nomine pen, for 
being incident to the rent, it ſhall deſcend to the heir, 
being a ſecurity or penalty to engage the payment of the 
rent; whoever therefore has a right to the rent, ought 
in reaſon to have the penalty which is to oblige the te- 
nant to pay it, Co. Lit. 162. 6b. ; 

If a man leaſes for years, and the leſſee covenants with 
the leſſor, his executors and adminiſtrators, to repair and 
leave it in good repair at the end of the term, and ihe 
leſſor dies, &c. his heir” may have an aCftion upon this | 
covenant, for this is a covenant which runs with the 
land, and ſhall go to the heir, though he is not named 
and it appears, that it was intended to continue after the 
death of the leſlor, inaſmuch as his executors, Oc. are 
named, 3 Lev. 92. Lougher ver. Williams. Skin. 505* 
S. C. cited, ; : 

The plaintiff as heir declared, that his anceſtor per /#- 
denturam ſuam, cujus alteram partem ſigillo of the leſlce 

| (omutting 
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omitting figillat') hic in curia profert, did demiſe, and 
that the leſſee covenanted to repair, from time to time, 


and to leave in repair, and then ſhewed, that his anceſtor 
died anno 10 W. 3. and for breach. aſſigned; quod primo 
£ ann tertio Reging nune, & per 10 ann ante tunc, 
the premiſles were out of repair ; after verdict for the 
laintiff, it was moved in arreſt of judgment; 1." That 
An word /igillat* 1s wanting ; 2. That part of the ten 
ears incurred in the life of the anceſtor, and that this 
was a hard action 3 & per Holt Ch. J. the want of /ag:l- 
lat' is cured by the verdict and pleading over; 3. If the 
-emiſles were out of repair in the time of the anceſtor, 
and continued ſo in the time of the heir, it is a damage 
to the heir, and the jury give as much in damages as 
will put the premiſſes in repair ; but hereby no damages 
are given in reſpect of the length of time they continued 
in decay z but in reſpe of what it will coſt at the time 
of the ation brought to put the premiſſes in repair 
therefore per decem annos was frivolous ; and he ſaid, that 
this is not a hard ation, and good damages are always 
given in theſe caſes, becauſe the damages recovered ought 
to be applied to the repair of the premilles. 1 Salk, 141. 
Vivian v. Campion. | | | 
If A. infeoff B. upon condition, that 'if the heir of 
A. pays to B. &c. 205. then he and his heirs may re- 
enter; this is a good condition, of which the heir of A. 


may take advantage, and yet . himſelf never can, Co. 


Lit. 214. b. F 
Fo 5 having iſſue three ſons, //illiam his eldeſt, Na- 


thaniel his ſecond, and Daniel his third ; //illiam died in 
the life-time of his father, leaving iſſue only a daughter ; 
afterwards the father deviſes the eſtate in queſtion to Ann 
his wife for her life, and after her death to his ſon Da- 
wel and his heirs, provided that if Nathantel doth within 
three months after the death of my wife pay to Danzel, 
his executors or adminiſtrators, the ſum of 5007. then 
the ſaid lands ſhall come to my ſon Nathanzel and his 
heirs; the wife lived ſeveral p_ and during her life 
Nathaniel died, leaving the plaintiff his heir ; and the 
wife afterwards dying, the plaintiff brought his bill with- 
in three months after her death, praying, + that .upon 
payment of the 5007. he might have a conveyance of 
the eſtate; and the principal point of the caſe was, whe- 
ther this 5007. being to be paid by Nathanzel within a 
limited time, and he dying before that time came, whe- 
ther his heir at law could now on payment of the money 
make a title to thoſe lands ; for it was agreed that he was 
not heir at law to the teſtator; and it was inſiſted upon 
that he could not';z that this was a condition precedent and 


merely perſonal in Nathaniel, who had neither jus inre, | 
for ad rem, and could neither have devifed or releaſed, or | 


extinguiſhed this condition, and being a bare poſlibility, 
and he dying before it was performed, his heir could not 

make it good ; and though the word hezrs be uſed in the 
deviſe to Nathoniel, yet that is not deſigned to give them 
any eſtate originally, but to denote the quantity of eſtate 
which Nathaniel was to take; and for this were cited 
10 Co, Lambert's caſe. Plow. Bret and Rigden, On 
the other ſide it was infifled, that this was like the com- 
| Mon caſe in Co. Lit. 205, 219. b. where a feoffment is 
made on condition that the feoffor ſhall before ſuch a 
day, &c, there if the feoffor die before the day, his heir 
may perfo:1m. the condition, for the reaſons there: men- 
tioned ; and that it being ſo at law, it ſhould ſtill be con- 
irued more liberally in equity, where the letter of a con- 
dition is not always required to be ſtrictly performed ; and 
for this were cited, 1 Chan, Ca. 89. 3 Chan. Ca. Ber- 
ie and Falkland, That the poſſibility of performing this 
condition was an intereſt or right, or ſeintilla Juris, 
Which veſted in Nathaniel himſelf, that he ſurvived the 
teltator ; and therefore this differed from Bret and Rig- 
den's caſe, that conſequently ſuch right, poſlibility or in- 
tereſt, deſcended to his heir, and might be performed by 
him; as before the ſtatute De donis, the poſlibility of re- 
verter deſcended to the heir of the donor ; for this were alſo 
cited, 2 Saund. Purefoy and Rogers. Cro. Car. 358. Cre. 

a. 591. 8 Co. Math. Manning's caſe. The cauſe 

ing firſt heard by the Maſter of the Rolls, was thought 
Yy him a matter. of great difficulty, and therefore he ap- 


, 


. 


| 


Q 


' plaintiff, on Lit. ſe. 334, 335. And my Lord Chan- 
 cellor 1aid, that though a condition in ſtrifneſs of law 
; was not deviſable, yet ſince the ſtatute of uſes, the de- 
 viſee,may take benefit by it by an equitable conſtruQion, 
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pointed the counſel to ſpeak to it when the - court 'was 
full; afterwards it was decreed by my Lord Chancellor, 


with the aſſiſtance of the Maſter of the Rolls, for the 


&c, and that Nathaniel might have releaſed or extin-. 
guiſhed the ' condition. 3 Bac. Abr. 21, 22. Mich. 5 
Geo, I. between Marks and Marks, in Chanc. 

As the heir at law is the proper and only perſon, 
who can take advantage of conditions, &c, annexed to 
the real eſtate ; ſo ſhall he be bound by all ſuch condi. 
tions, &c, which run with the land, whether ſuch con- 
ditions were annexed to the eſtate by the original feoffor, 
grantor or immediate anceſtor. 1 Kol. Abr. 421. 

If a gift be made in tail on condition, that the donee 
ſhould not diſcontinue, and the donee hath iſſue two 
daughters, and one of them diſcontinues, the donor ſhall 
enter and evict them both, becauſe it was the original 
condition annexed to the whole eſtate, that no part of it 
ſhould be diſcontinued, Co. Let. 165. | 

But here we muſt take notice, that neither tenant in 
tail, nor his ifſue can be reſtrained from aliening by fine 
and recovery, though they may be reſtrained from alien- 
ing by feoffment, or other tortious at, which amounts 
to a diſcontinuance. See (Flkate. ve Ae 

So where one deviſed lands to A. and the heirs male 
of his body, provided, that if he does attempt to alien, 
that then immediately his eſtate ſhall ceaſe, and B. ſhall 
enter, and A. makes a feoffment in fee, and thereupon B. 
enters ; and it was adjudged againſt B. and that the con- 
dition was yoid, becauſe non con/tat what ſhall be adjudged 
an attempt, and how it ſhould be tried. 1 Yent. 321, 
3 Keb, 787, Piers and Winn. | 


Alfo where. a condition is annexed to the eſtate eiven 


to the heir, and which goes in abridgment and reſtraint 
thereof, the ſame ſhall in ſome caſes be conſtrued a limita- 
tion; for if it were a condition, nobody could take ad- 
vantage of /it but the heir himſelf. Dyer 316. 10 Co, 
41. 1 Vent. 199. ne] 

As if a copyholder in Borough Engliſh ſurrenders to the 


ufe of his will, and after deviſes to his wife for life, re- 


po to his eldeſt ſon, paying 40s. to each of his 
rothers and ſiſters within two years after the death of 
his wife, &c. this is a limitation, and not a condition z 
for if it ſhould be a condition, it would extinguiſh in the 
heir, and there would be no remedy for the money. Cro. 
Eliz, 204. Wellok and Hammond, 3 Co, 20, 1, 2 Leon, 
II4. S.C. | | 
So where one ſeiſed of lands in fee, having iſſue two 


ſons and a daughter, deviſed to his youngeſt ſon and 


daughter 20/, apiece, to be paid by his eldeſt ſon, and 
deviſed his lands to his eldeſt ſon and his heirs, upon con- 
dition, that if he did not pay the ſaid ſums, that then 
the land ſhould remain to his youngeſt ſon and daughter 


| and their heirs, and dies, the eldeſt ſon enters, and does 


not pay the money; and it was. adjudged, that the 
youngeſt ſon and daughter ſhould have the land ; for 


firſt, This deviſe to the eldeſt ſon and heir, being no 


more than what the law gave him without deviſe, was 
void ; 2dly, If this ſhould be a condition, it would be 
defeated by the deſcent upon the eldeſt ſon, who was to 


perform it ; therefore, 3dly, It was held to be a deviſe to * 


the eldeſt ſon only, or no longer than till he failed to. 
pay the ſaid ſums, and then to the youngeſt ſon and 
daughter, which gives them the land by way of limita- 
tion, upon his failing to pay the ſaid ſums. Cro Elrz, 


| 833, 919. Acer 644. pl. 891i. Neoy 51. Haynſworth 
A Prey adjudged. YVaugh. 271. 2 Med. 26. S. C. cited. 


One deviſes lands to A. his heir at law, and deviſes 
other.lands to B. in fee, and if 4. moleſt B, by tuit, or 
otherwiſe, he ſhall loſe what is deviſcd to him, and it 
ſhall go to B. and dies; . enters into the lands deviſed 
to B. and claims; and it was held, 1. That this was a 
ſufficient breach to give title to B, 2. That if this ſhould 


| be a condition, it would by the deſcent thereof be merged 
and defeated ; therefore it was held to be a limitation, 
| which determined the eſtate of 4, and caſt the poſleſ- 
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fron upon B. without entry. 2 Mod, 5. Shuttleworth 
and Barber. | | 

But wherever the anceſtor makes a conveyance or dif- 
poſition on condition, which goes in reſtraint and abridg- 
ment of the eftate of the heir, he muſt have notice of it; 
for having a good title by deſcent, he is not obliged to 
take notice of ſuch condition at his peril, as others muſt 
do. 8 C:. France's caſe. Ret Tha 

As where A. ſeiſed of lands in fee, and having iflue 
only one daughter named B. by leaſe and releaſe conveys 
his lands to the uſe of himfelf, and after his death to the 
uſe of B. in tail, provided ſhe married, with the conſent 
of the truſtees, or the major part of them, fome perſon 
of the family and name of Fitzgerald, or who ſhould take 


upon him that name immediately after the marriage ; but 


it not, then the truſtees to raiſe a portion out of the ſaid 
lands for B. and the lands to remain to C. afterwards 
A. dies, and B. marries one who neither was, nor took 
upon him the name of Fitzgerald; and the only point 
upon which judgment was given was the want of notice 
in B. of the ſettlement, without which being heir at law, 
and ſo having a title by deſcent, ſhe was not bound ex 
officio to take Notice of the condition, 3 Mod. 28. 
1 Lutw. 809. Mallon and Fitzgerald. , 


3. What aftions may an heir commence and proſecute im 


right of his anceſtor 3 and where an heir ſhall be bound to 
anſwer his anceſtors debts and contratts. 


It is clear that the heir may bring any real ation dro:- 
tural, in right of his anceftor, but cannot regularly bring 
any > etbeia action, becauſe he has nothing to do with 
the aſlets or perſonal contradts of his anceſtor, Co. Lit. 

Alſo, if an erroneous judgment be given againſt the 


anceſtor, by which he loſeth the lands, the heir may | 


bring a writ of error. -1 Roll, Abr, 747, Dyer go. 
Go4b. 337. 

And it one hath lands on the part of his mother, and 
loſeth by erroneous judgment, and dies, the heir of the 
part of the mother ſhall have the writ of error. 1x Leon. 
261. 2 Sid. 56. 

So the younger ſon, when intitled to the land by the 
cuſtom of Borough Engliſh, ſhall bring the writ of 

- error, and not the heir at Common Jaw, for this remedy 


| deſcends with the land. Otven 68, 1 Leon, 261, 4 


Leon. 5. adjudged ; and ſee Bridgm. 71. 

So it there be an erroneous judgment againſt tenant in 
tail female, the iſſue female, and not the fon, ſhall bring 
a writ of error. Dyer 90. 1 Leon. 261, 1 Roll, Abr. 
ns if a man ſettles land to the uſe of himſelf and the 
heirs of his body, the remainder to his own right heirs, 
and dies, leaving iflue only a daughter, who levies a fine, 
and dies without ifſue, and F. 8. brings a writ of error as 
couſin and collateral heir to the daughter, yet he ſhall ne- 
ver reverſe the fine, for there could no right deſcend to 
him from the daughter, becauſe ſhe had but an eſtate- 
tail, which determined by her death without iſſue ; and 
it does not appear that the remainder in fee was in the 
daughter as right heir ; wherefore 7. 8. ſhall not reverſe 


- the fine, quia de non apparentibus & non exiſtentibus eadem 
eſt ratio, eſpecially in a court of judicature, where the | 


judges can take notice of nothing that does not come 
judicially before tbem, and appear in the pleading, Dyer 
89. Cre. Eliz, 469. 3 Lev. 36. 

If F. S. binds himſelf and his heirs in a bond, and 
thereupon judgment is obtained againſt F. 8, and F. S, 
makes his will, and his heir at Jaw executor, and dies 
leaving lands which deſcended to his heir, yet he ſhall 
not have a writ of error as heir, for he is not privy to the 
judgment; and when an extent is made upon him, it is as 
tertenant ; but after the lands are taken in execution, he 
may have a writ of error. Stzl. 38, 39, Yhite and 
Themas ; per Roll, | 

Alſo the heir at law may, in right of his anceftor, 
maintain an action of debt for rent reſerved on a leafe 


made by his anceſtor, for the rent is part of the Jands, 


and incident to the reverſion; but for arrears of rent 
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| incurred in the life-time of the anceſtor, neither the heir 
nor the executor could by the Common law maintain ag 
action ; for as to the heir, they were conſidered as part 
of the perſonal eſtate ; and as to the executor, he could 
not repreſent his teſtator as to any —_ relating to 
' the freehold and inheritance. 11 #.6. 15, 194.6 
41. Co. Lit. 162, a. But now by the 32 H. 8. cg, 
37+ an executor may maintain an aCtion of debt for ſuch 
arrears ; for which ſee tit. Debt. 
If a nobleman, knight, eſquire, &c. be buried in a 
church, and have his coat of arms, and pennons with his 
arms, and ſuch other enſigns of honour as belongs to his 
degree, ſet up in the church, or if a grave-ſtone or 
tomb be laid or made, &c. for a monument of him; in 
this caſe, albeit the freehold of the church be in the Par= 
ſon, and that theſe be annexed to the freehold, yet Can- 
not the-parſon, or any, take them or deface them, but 
he is ſubject to the heir and his heirs, in the honour, and 
memory of whoſe anceſtor they were ſet up. Cs. Lit 
18. 6, For this ſee 1 Roll. Abr. 625. Noy 104. Gd. 
bolt 200. | Cre. Fac. 367. 2 Bulſtr. 151. 
. Where the anceſtor binds himſelf and his heirs in an 
obligation, the obligee may ſue the heir or executor, or 
the adminiſtrator of the executor, at his eleQion, ang 
may have execution of the land deſcended to the heir ; for 
the Common law having allowed the aQtion of debt againſt 
the heir, he could have no benefit by the aQion, unleg 
he were permitted to have execution of the lands which 
deſcended to the heir. Plow. 441. 3 Co. 12. a. Crs. 
Fac. 450. 1 And. 7. 
But the body of the heir is proteRed, for it would be 
moſt unreaſonable to ſubject the heir to the payment of 
his anceſtor's debts, any farther than to the value of the 
afſets deſcended. Dyer 81. pl. 62. 207. pl. 15. Mow 
pl. 203. Co. Lit. 103, 290. | 
Allo the heir muſt be expreſsly named, otherwiſe he 
is not chargeable, and the reaſon why the heir is not 
chargeable in this caſe, as the executor in caſe of a 
bond entered into by the teftator, without being named, 
is this ; by the Common law only the goods and chattely 
| of the debtor, and the annual profits of the land as they 
aroſe, and not the land itſelf, were liable to execution 
| for debt or damages, becauſe theſe being. the ſecurity 
the creditor bernie upon, they were liable in the hands 
of his repreſentative or executor, as well as in the hands 
of the debtor himſelf; and hence it was, that the exe- 
cutor was. bound by the debt of the teftator, fo far as 
| he had chattels or aſſets, tho' he was not named in the 
contra&@ ; but the land was not liable to execution, be- 
cauſe it was preſerved from the perſonal contracts and 
engagements of the tenant, that he might be the better 
able to anſwer the feudal duties to the lord, which were 
the life and ſupport of the government ; and therefore 
the land not being originally liable to the demand in 
the hands of the obligor, muſt be much leſs liable in the 
hands of the heir, who was not comprehended in the 
contraft. 2 Inf. 19. Plavd. 440. Hob. 60. 

But if . had granted, for him and his heirs, to B. and 
his heirs, ſuch a rent out of his lands; in this caſe, the 
heirs being comprehended in the contract, are bound to 
make good the grant, ſo far as they have aſſets by deſcent 
from the grantor; and this was allowed at Common law, 
becauſe the grantee of the rent had the land originally it 
view for his ſecurity; and by the grant itſelf having t 
in his power to diſtrain the land for the rent, it was 
equal to the heir, whether the land do anſwer the rent 
by diftreſs, or by an execution upon a judgment in a writ 
of annuity. 1 Rol. Abr. 226. Popham 87. Hb. 58. 
| Dyer 344. b. Co. Lit. 144. 6. 

If the anceſtor bind himſelf in a fatute, recogni- 
Zance, &c. the heir is liable not only as tertenant, but 
alſo as heir, otherwiſe he could not have his age; a? 
cannot oblige a purchaſer, whether for valuable confi- 
deration, or without, to contribute, but one heir ma 
oblige another to contribute ; as if a man ſeiſed of two 
acres, the one deſcendible, according to the courſe of the 
Common law, -the other in Borough Engliſh, acknowledge | 
a ſtatute, &c, the heir at law ſhall oblige the Borough 


—... 


Evpgliſh to contribute : So one coparcener ſhall ob'ige the 
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other to contribute z or if the conuzor had lands, ſome 

Jeſcendible to the heirs of the father, and ſome deſcen- 

Jible on the heirs of the mother, the heir on the part of 

the father ſhall compel the heir on the part of the mother 

to contribute; & /ic vice verſa. 3 Co, 12. Sir William 

Herbert's caſe. b q : 
By the Common law, if the heir before an ation 

brought againſt him had aliened the aſſets, the obligee 

was without any remedy ; but if he only aliened, hanging 
the writ, the lands, which he had by deſcent at the time 
of the original purchaſed, had been liable. Co. Lt. 
ay 7 conſequence of this doEtrine, that the lien ſhall have 
relation to the time of the original purchaſed, it hath 
been adjudged, that if there had been two creditors to 

7. 8. whoſe heir is bound, viz. A. and B. and A. files 

in original in C. B. and hath judgment thereon, Trin. 

Term 2 Fac. 2." by default, and thereupon a general 

elegit iſſues againſt all the lands of the heir, and a moiety 

thereof is delivered to A. B. on a bill filed in B. R. 

1& 2 Jac. 2. has a ſpecial judgment againſt the aſſets 

confe(s'd by the heir, Trin. Term 3 Fac. 2. tho' B's 

judgment be ſubſequent to A.'s, yet it 2ppearing that his 

bill or original was filed before A.'s, the judgment ſhall 
have relation thereto, and therefore he muſt be firſt ſatiſ- 

fied, Carth. 245. 

So it ſeems-in the above caſe, that tho' A.'s judgment 
had been on an original "nem filed before B.'s, that B. 
muſt have been preferred, becauſe his judgment was general 
againſt the heir, and the execution a general and common 
execution by elegit, and- not againſt the afſets only by 
way of extent; and therefore ſuch a general judgment 
| will not operate by way of relation to the original, but 
binds only as in common caſes from the time of the judg- 
ment given. Carth. 246. Per cur. 

But to prevent the wrong and injury to creditors by 
alienation of the lands deſcended, &c. by the 3 & 4 W. 
& M. cap. 14. it is enatted, ©** That in all caſes, where 
any heir at law ſhall be liable to pay the debt of his an- 

or, in regard of any lands, tenements or hereditaments 
deſcending to him, and ſhall ſell, alien, or make over the 
ſame before any aftion brought or proceſs ſued out againſt 
him, that ſuch heir at law ſhall be anſwerable for ſuch 
debt or debts in an ation or ations of debt to the value 
of the ſaid land ſo by him ſold, aliened, or made over; 
in which caſes all creditors ſhall be preferred, as in aCtions 
againſt executors and adminiſtrators, and ſuch execution 
ſhall be taken out upon any judgment or judgments ſo 
obtained againſt ſuch heir to the value of the ſaid land, 
| as if the ſame were his own proper debt or debts; ſaving 
that the lands, tenements and -hereditaments bona fide 
aliened before the ation brought, ſhall not be liable to 
| ſuch execution.” | 

<* Provided, That where any ation of debt upon any 
ſpecialty is brought againſt any heir, he may plead riens 
per diſcent at the time of the original writ brought, or 
the bill filed againſt him; any thing herein contained to 
the contrary notwithſtanding. And the plaintiff in ſuch 
ation may reply, that he had lands, tenements or here- 
ditaments from his anceſtor before the original writ 
brought, or the bill filed: And if, upon iſle joined 
thereupon, it be found for the plaintiff, the jury ſhall 
Inquire of the value of the lands, tenements or heredita- 
ments ſo deſcended, and thereupon judgment ſhall be 
given, and execution ſhall be cnnded as aforeſaid : But 
t judgment be given againſt ſuch heir, by confeſſion of 
the ation without confeſling the aflets deſcended, or upon 

murrer,'or xihil dicit, it ſhall be for the debt and da- 
mages, without any writ to inquire of the lands, tene- 
ments or hereditaments ſo deſcended. 

. Alfo if, before this ſtatute, the anceſtor had deviſed 
Way the lands, a creditor by ſpecialty had no remedy 
tlther againſt the heir or deviſee. Abr. Eg. 149. 

. But now, by the ſaid ſtatute 3 & 4 I. 3. cap. 14- re- 

citing that ſeveral perſons having by bonds or other ſpe- 

Clalties bound themſelves and their heirs, and having af- 


terwards by will diſpoſed of their lands, with an intent to 
efraud their creditors; it is enacted, *© That all wills 


and ag limitations, diſpoſitions, or appointments, 
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of or concerning any manors, meſſuages, lands, tene» 
ments or hereditaments, or of any rent, profit, term, or 
charge out of the ſame, whereof any perſon or perſons 
at the time of his, her, or their deceaſe ſhall be ſeiſed in 
fee-ſimple,'in poſſeflion, reverſion or remainder, or have 
power to diſpoſe of the ſame by his, her, or their laſt 
wills or teſtaments, ſhall be deemed and taken (only as 
againſt ſuch creditor or creditors as aforeſaid, his, her, 
and their heirs, ſucceſſors, executors, adminiſtrators and 
aſhgns, and every of them,) to be fraudulent, and clearly, 
abſolutely, and utterly void, fruſtrate, and of none effes ; 
(any pretence, colour, feigned or preſumed conſideration, 
or any other matter or thing to the contrary notwith- 
ſtanding.) 

And for the means that ſuch creditors may be enabled 
to recover their ſaid debts, it is further enacted, ** That 
in the caſes before mentioned every ſuch creditor ſhall and 
may have and maintain his, her, and their action and 
ations of debt upon his, her, and their ſaid bonds and 
ſpecialties, againſt the heir and heirs at law of ſuch obligor 
or obligors, and ſuch deviſee and deviſees jointly, by vir- 
tue of this at; and ſuch deviſee or deviſees ſhall be liable 
and chargeable for a falſe plea by him or them pleaded, 
in the ſame manner as any heir ſhould have been for 
falſe plea by him pleaded, or for not confefling the lands 
or tenements to him deſcended.” 

&« Provided, That: where there hath been or ſhall be 
any limitation or appointment, deviſe or- diſpoſition of 
or concerning any manors, meſſuages, lands, tenements, 
or hereditaments for the raiſing or payment of any real 
or juſt debt or debts, or any portion or portions, ſum or 
ſums of money for any child or children of any perſon, 
other than the heir at law, according to, or in purſuance 
of any marriage-contract or agreement in writing bona 
fide made before ſuch marriage, the ſame, and every of 
them, ſhall be in full force, and the ſame manors, meſ- 
ſuages, lands, tenements and hereditaments, ſhall and 
may be holden and enjoyed by every ſuch perſon or per- 
ſons, his, her, and their heirs, executors, adminiſtrators 
and affigns, for whom the ſaid limitation, appointment, 
deviſe, or diſpoſition was made, and by his, her, and 
their truſtee or truſtees, his, her, and their heirs, exe- 
cutors, adminiſtrators and afligns, for ſuch eſtate or in- 
tereſt, as ſhall be ſo limited or appointed, deviſed or diſ- 
poſed, until ſuch debt or debts, portion or portions ſhall 
be raiſed, paid, and ſatisfied ; any thing contained in this 
aft to the contrary notwithſtanding.” 

And it is further enacted by the ſaid ſtatute, ©* That 
all and every deviſee and deviſees made liable by this 
act, ſhall be liable and chargeable in the ſame manner ag 
the heir at law, by force of this a, notwithſtanding the 
lands, tenements and hereditaments to him or them de- 
viſed, ſhall be aliened before the ation brought. - 

In the conſtruction of this ſtatute it hath been holden, 
that tho' a man is prevented thereby from defeating his 
creditors by will, that yet any ſettlement or diſpoſition 
he ſhall make in his life-time of his lands, whether vo- 
luntary or not, will be good againſt bond creditors ; for 
that was not provided againſt by the ftatute, which only 
took care to ſecure ſuch creditors from any impoſition, 
which might be ſuppoſed in a man's laſt ſickneſs ; but if 
he gave away his eſtate in his life-time, this prevented the 
deſcent of ſo much to the heir, and conſequently took 
away their remedy againft him, who was only liable in 
reſpect of the lands deſcended; and as a bond is no lien 
whatſoever on lands in the hands of the obligor, much 
leſs can it be ſo when they are given away to a ſtranger. 
Abr. Eq. 149. Parſlow v. Weedon. | | 

In debt againſt an heir, who pleaded riens per diſcent 
on the day of the bill, the plaintiff replied ſpecially, that 
the obligor (father of the defendant) died on ſuch a day, 
and that the defendant (after the death of his father) and 
before the day of the bill, viz. on ſuch a day, which 
was a day after the death of the obligor, had lands by 
deſcent from his father in fee-ſumple, unde predi? (the 
plaintiff) de debito predifto ſatisfeciſſe potuit, viz. apud 
H. praedift', & hoc parat' eft verificare, unde petit judi- 
cium, according to the above ſtatute. To this the defen- 


dant made a frivolous rejoinder; and thereupon he | 
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plaintiff demurred. The queſtion was; IF the replication | 
' was good in purſuance of the ſtatute; for it was ob- 
jected that it was il], becauſe the plaintiff had put the 
value of the lands in iſſue by theſe words, unde, &c. de 


debito pradifto ſatisfeciſſe potuit, which ought to have 
been omitted ; becauſe the ſtatute is expreſs, that after 
the iſſue joined the jury ſhall inquire of the value, ſo that 
it is matter of inqueſt only ex offici9, and not to the 
point of the iſſue; and by this ſtatute the plaintiff is 
only to recover pro tanto againſt the defendant with re- 
ſpe& to the value of ſuch aliened aſſets, and is not to 
have a general judgment againſt the heir, as at Common 
law upon a falſe plea; fo per cur. upon debate, this 
replication was held good, and as it ought to be, and 
that if unde, &c. de debito preditto ſatisfecifſe potuit had 
been left out, it might have been a good cauſe of objec- 
tion ; for the ſtatute doth not give occaſion to alter any 


more of the form of the replication common in ſuch. 


caſes, but only as to the time concerning aſſets by 
deſcent ; and the concluſion, which (before the ſtatute) 
was to the country, muſt now be with an averment 
only, becauſe the defendant may have an opportunity to 
anſwer the new matter alledged in the replication. Carth. 
35. Redſhaw and Heſther adjudged. 5 Mod. 122. 8. C. 
adjudged, and that the ſtatute was made not to create, 
but to prevent difficulties in pleading. 

It ſeems, that neither before nor ſince this ſtatute the 
executor or adminiſtrator of the heir are liable ; for the 
perſon of the heir is not chargeable, but with reſpe&t to 
the land; and if, before the ſtatute, the heir had aliened 
before ation brought, he ſhould not be charged for the 
profits he received; which is evident from the plea of 
riens per diſcent the day of the writ purchaſed ; much leſs 
could his executor, nor can he yet, unleſs ſoine ſtatute 
make him ſo: For an executor is but in nature of a 
truſtee for the perſonalty, and not at all privy to the in- 
heritance. Trin. 32 Car. 2. in C. Þ. between Baron 
FH:flon and Danby adjudged. 3 Bac. Abr. 28. 

If there be judgment in debt againſt two, and one 
dies, a gt facias lies againſt the other alone, reciting 
the death, and he cannot plead that the heir of him that 
is dead has affets by deſcent, and demand judgment if he 
ought to be charged alone: For at Common law, the 
charge upon a judgment being perſonal ſurvived, and the 
ſtatute of 1//?m. 2. that gives the elegit, does not take 
away the remedy of the plaintiff at Common law, and 
therefore the party may take out his execution which 
way he pleaſes; for the words of the ſtatute are fit in 
eleftione: But if he ſhould, after the allowance of the 
writ, and revival of the judgment, take out an elegit 
to charge the land, the party may have remedy by ſug- 
geſtion, or elſe by audita guerela, 1 Lev. 30. " Fes 
26. 1 Keb. 92. S. C. Edfar and Smart. 

If there be a ſequeſtration for a perſonal duty againſt 
the anceſtor where the heir is not bound, and the defen- 
dant dies, there is an end of the ſequeſtration, and it 
cannot be revived againſt the heir; becaule neither the 
heir nor-the lands are bound by ſuch decree: But if the 
decree were upon a covenant that bound the heir, and the 
defendant died, ſuch decree might be revived by /ubpena 
ſeire facias againſt the heir to ſhew cauſe againſt the de- 


_ cree, if the decree be inrolled of record, or if not, by 


bill of revivor; and when revived againſt heir and exe- 


cutor (which is the uſual and regular way,) the ſequeſ-' 


tration alſo will be revived on motion, if, upon coming 
into court, cauſe is not ſhewn why the decree ſhould z 
be revived: And in this caſe it hath been reſolved, that 
the decree ſhould have the ſame authority to bind the 
perſonal aſſets as a judgment at law, and therefore ſhall 
go pari paſſu to be paid off and diſcharged ; but the lien 
of the judgment upon lands came in by the ſtatute, 
which only gives an elegit for a moiety of the land in ſa- 
tisfaftion of the debt, and therefore that could give no 
authority to lay a ſequeſtration on the real eſtate for a 
mere perſonal duty, where the heir is not bound in the 
-—poronerg 1 Vern. 143. 3 Lev. 355. 2 Fern. 37, 
$8-9. | 
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Where the anceſtor binds himſelf and his heirs, all his 
lands of freehold, and which deſcend in fee-ſimple, ate 
aſſets by deſcent, and ſhall be liable, as far as they extend 
to anſwer the anceſtor's obligations. See Bro. tit. Aſs 
Fit. tit. Aſſets. 1 Rol. Abr. 269. tit. Aſſets. See Allers, 

A reverſion after aleaſe for years made by the anceſtor 
is preſent aſſets, ſo that the heir cannot plead ri: per 
diſcent in delay of execution of the rent ard reverſion 
though the plaintiff cannot have benefit of the reverſion 
till the leaſe be determined. 1 Salk. 354-5. Fareſl, 42, 
2 Mod. 50—51. Hern's Plead. 320. 

50 a reverſion expeCtant upon the determination of an 
eſtate for life is gua/? aſſets, and ought to be pleaded ye. 
cially by the heir, and the plaintiff in ſuch caſe may take 
judgment of it cum acciderit, Carth. 129. per Holt. 

But a reverſion in fee expe&ant upon an eftate-tail is 
not aflets, becauſe it lies in the will of the tenant in tai} 
to dock and bar it at his pleaſure. 6 Co. 58. 1Ry, 
Abr. 269. | 

If A. hath iſſue B. and C. and conveys lands to the 
uſe of himſelf for life, the remainder to B. in tail male 
the remainder to his own right heirs, and A. dies, nnd | 
the reverſion deſcend to B. his ſon, and B. dies ſeiſed 
and the reverſion deſcends to his fon, who dies without 
iſſue, ſo that the tail is ſpent, and C. enters, theſe lands 
ſhall be aſſets to anſwer the debt of his father. Carth, 
127. 3 Lev. 286. 3 Med. 253. S. C. Kellow ver. Roden, 

The lands, as has been oblerved, muſt deſcend to the 
heir; and therefore it was formerly held, that if he took 
by purchaſe, as if the teſtator deviſed them to him, Pay- 
ing ſo much, or if he deviſed lands to one cf the two, 
and his heirs a Jaw jointly, that thoſe lands were not 
aſſets; but if he deviſed one part to 4, another to PB, 
and another to his heir at law, his third part was aſſets, 
Cro. Eliz. 431. 2 Mod. 286. 

By the ſtatute of frauds and perjuries ( 29 Car. 2. c. 3.) 
it is enacted, That if lands come to the heir by reaſon of 
a ſpecial occupancy, they ſhall be chargeable in his hands 
as aſſets by deſcent, as in caſes of lands in fee-ſimple, 
and in caſe there be no ſpecial occupant thereof, it ſhall 
g0 to the executors or adminiſtrators of the party that 
had the eſtate thereof by virtue of the grant, and ſhall 
be aſſets in their hands. 

Alſo by the ſaid ſtatute, par. 10. & 11. where lands 
are ſettled in truſt, and deſcend in fee to the heir of o«ſ- 
tuy que tru/?, the ſame ſha!l be afſets in the ſame manner 
as lands in poſſeſſion, but he ſhall not, by reaſon of any 
plea or other matter, be chargeable to pay the condem- 
nation out of his own eftate. Yd. 2 Vern. 248. 

An equity of redemption of an inheritance is aſſets, 
for the heir having a right in equity, that ought in equity 
to be liable to ſatisfy a bond debt. 4 Chan, Ca. 148. 

Tenant in tail ſuffers a recovery to let in a mortgage 
of 500 years, and then limits the land to the old uſes, 
and makes his will, and deviſes all his lands for the pay- 
ment of his debts; the redemption was limited to him, 
his heirs and affigns; and the court thought that the 
equity of redemption of this mortgage ſhould be aſſets to 
ſatisfy creditors, or a ſubſequent grantee of an annuity. 
Preced. Chan. 39. Fofſet and Auſtin. 

A right without any eſtate in poſſeſſion, reverſion or 
remainder, is not aflets till it be recovered and reduced in- 
to poſſeflion. 6 Co. 58. 

For more learning on this ſubjeft, ſee 14 Vin. Abr. and 
2 Bac. Abr. tit. Heir. | 

Hetr apparent. See Heir. | 

Heireſs, Is a ſemale heir to a perſon, having an ef- 
tate of inheritance in lands ; and where there are ſevera 
joint female heireſles, they are called coheirefſes. Steal- 
ing an heireſs, and marrying her againſt her will, where 
felony, ſee Marriage. 

Heir-loom, (of the Saxon heter, 7. e. heres, and {ome, 
i, e. membrum) The word by time hath a more general 
ſignification than at firſt it tia bear, comprehending 
implements of houſhold, ws tables, preſles, p_ 
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bedſteads; wainſcot, and ſuch like; which, by the cuſ- 
tom of ſome countries, having belonged to a houſe during 
certain deſcents, are never inventoried after the deceaſe of 
the ownet, as chattels, but accrue to the heir with the 
houſe itſelf by cuſtom. Spelman ſays of it, Omne uten- 
rabuſtius quod ab edibus non facile revellitur, ideoque ex 
more qurundam locorum ad heredem tranſit, tanquam mem- 
brum hareditatis. And C9. on Litt. fol. 18. ſays, Con- 
ſuetudo hundredi de Stretford in Com. Oxon. #/t, quod he- 
redes tenementorum infra hundredam pradiftam exiften. poſt 
mortem anteceſſorum ſuorum habebunt, &c. principalium, 
Anglice Heyre-loom, viz. de quodam genere catallorum, 
utenſilium, &c. optimum plauſtrum, optimam carucam, op- 
timum cyphum, &c. Cowell, edit. 1727. 
A lady brought a bill in the King's Bench againſt a 
parſon for taking unam tuncam vocatam a coat-armour and 
pennons, with the arms of Sir Hugh J/ich her . huſband, 


and a ſword in the chapel where he was buried; and the 


parſon claimed them as oblations, and therefore that they 
did belong to him ; and there *tis holden, that if one uſe 
to ſit in the chancel, and hath there a place, the parſon 
can't claim his carpet, livery and cuſhion as oblations ; 
neither ought he to have the ſaid things; for that they 
were hanged there in honour of the deceaſed; and there- 
fore by the ſame reaſon, though a grave-ſtone, coat of 
armour, tomb, &c. are annexed to the freehold of the 
parſon, yet in regard the church is free to all the inhabi- 
tants for burying, the parſon can't take them. And the 
Ch. J. ſaid, that the lady might have a good ation du- 
ring her life, in the caſe aforeſaid, becauſe ſhe herſelf 
cauſed the ſaid things to be ſet up there, and after her 
death, the heir to the deceaſed ſhall alſo have his ation, 
becauſe (as the book ſays) they were hanged there for 
the honour of his anceſtor, and therefore they are in na- 
ture of heir-looms, which by the Common law belong 
to the heir, as being the principal of the family. The 
like law of a grave-ſtone, tomb, and the like. 12 Rep. 
104. in Corven's caſe, cites it as 9 HH. 4. 14. Dame 
Withe's caſe. | 

And this agrees With the laws of other nations, Bartho. 
Caſſaneus, Fla 13. concl. 29. Aion. dat. fi aliquis arma 
in aliquo loco cali deleat, frve, &c. and in 21 Ed. 3. 
48. In the biſhop of Carli/t's caſe, it appeared, that the 
ornaments of the chapel of a preceding biſhop do belong 
to the ſucceeding biſhop, # are merely in ſucceſſion, 
although other chattels, in caſe of a ſole corporation, do 
belong to the executors of the deceaſed party, and ſhall 
not go in ſucceſſion; ſo in the other caſe, things erefed 
in the church for the honour of the dead perſon, ſhall 
$2 to his heirs, as heir-looms, as in manner of an in- 

eritance. 12 Rep. 105. in Corven's caſe, 


Trover by plaintiff admini/trator cum te/lamento annex | 


of the late Lord Petre againſt the' wife of the firſt exe- 
cutor for a necklace of pear], ſaid to have been in the 
family for many generations, and worn as a perſonal or- 
nament by the Lady Petre for the time being, or for de- 
fault of ſuch, by the Lady Dowager pro tempore; and to 
prove the property, an ancient inventory made by the 
defendant's huſband, being executor of the Lord Petre, 
now inteſtate, being found among the ancient evidences 
of the family, was allowed; for the mentioning this 
necklace in it ſhews he did not claim it in his own right, 
and none but a madman will inventory more aflets than 
he has; and though if the queſtion were, whether my 
rd Petre were proprietor, or not, he himſelf could 
not be witneſs; yet the executor, by inventorying it, 
Charged himſelf with it as aſſets, and there it ſhall be 
taken as ſuch; and per Holt Ch. ]. the wearing of a 
pearl is a converſion ; and goods in groſs cannot be an 
heir-loom, but they muſt 'be things fixed to the free- 
hold, as old. benches, tables, &c. Paſch. 13 W. 3. 
B. R. 12 Med. 519, 520. Lord Petre v. Heneage, 
Helfling, A braſs coin among the Saxons, equivalent 
to our half-penny. | 
\ Velm,. Thatch or ſtraw. Cowell, edit. 1727. | 
HVelowe:wall, The hel!-wall or end wall, that co- 
Yers and defends the reſt of the building. From Saxon 
lan, to coyer or heal ; whence a thatcher, later or tiler, 
Who covers the roof of a houſe, is in the weſtern parts 


Called a beflier, —— [nſolutis eidem Domine pro quodam he- 


ink 


lowe-wall uninus domus apud Carthyngton annuatim 11 den 


Paroch. Antiq. p. 573- See Kennet's Gloſlary. 

Hemp and flar, Every perſon occupying 60 acres, 
to ſow one rood with hemp or flax, 24 H. 8. c. 4. 5 
EL. 5. ſet. 29. #3 

Shall not be watered in any running ſtream or common 
pond, 33 H.8. c. 17. 

Foreigners uſing the trade of dreffing flax, &c. to en- 
Joy the privileges of ſubjeRs, taking the oaths, &c. 15 
Car. 2. c. 15. ſeft. 3, 4. 

Duties on hempſeed, and yarn of flax or hemp impor- 
ted, 2 W.& M. ſeſſ. 2. c. 24. ſeft. 31, 32. 4 W.& 
AM. c. 5. ſet. 2, | 

The tithe of hemp and flax aſcertained, 3 J. & M. 
*& 11 & 12.3. c. 16. 

lax or hemp may be imported from Jreland duty free, 
7&8. 3. c. 30. 1 Ann. ft. 2. c. 8. 

- HI on workmen imbezilling it, x Ann. ft. 2. 
c 18, 

Bounty on the importation of hemp from the planta- 
tions, 3 & 4 Ann. c. 10. 

Hemp water rotted, &c. from the plantations, free 
from duties, 8 Geo. 1. c. 12. | 

Undrefled flax may be imported duty free, 4 Geo. 2. 
Ce 27. 

Medium of the duties on rough flax, &c. for 7 years, 
to be an annual charge on the aggregate fund, e0.-2. 
c. 27. ſet. 6. 

o drawback on the re-exportation of unwrought 
hemp to the plantations, 4 Geo. 2. c. 27. ſet. 7. 

Againſt frauds in manufaQtures of hemp, flax, &c. 
22 Geo. 2, c. 27. | 

Bounty on the importation of hemp and rough flax 
from America, 4 Geo. 3. c. 26. 

Henchman, ( Dui equo innititur bellicoſo, from the 


German heng/?, a war-horſe) With us it ſignifies one 


that runs on foot, attending upon a perſon of honour or 
worſhip. Stat. 3 Ed. 4. cap. 5. and 24 Hen. 8. cap. 13. 
It is written, henxman, An. 6 Hen. 8. cap. 1. 
Yenedpenny, A cuſtomary payment of money inſtead 
of hens at Chriſtmas : From the Saxon hen, gallina, and 
penning, denarius. Sint quieti de chevagio & henedpeny, 
& buck/tall & triftris, fc. Monaſt. 2 tom. 827. In a 


charter of Ed. 3. confirming many privileges to the 


priory of Pulton, 25 Ed. 3. Duteti ſmt en- 
geldis, hornegelais, & penygeldis, & thenedirypeny, hundrediſ- 
peny, & de meſkennyng, & de chevagio, & henedþpeny, 
buce/tall, & triſtris, 
Du Freſne thinks it may be henpeny, gallinagium, or a 
compoſition for eggs. But poſſibly it is miſprinted he- 
nedpeny for heved-peny, or head-peny. Cowell, edit. 1727, 
eneward, A duty to the King in Cambridgeſhire. 
omeſday. | 
Henghen, (Saxon hengen) A priſon, gaol or houſe of 
correftion. &! quis amicts deſtitutus, vel alienigena, ad 
tantum laborem veniat, ut amicum non habeat, in prima ac- 
cuſatione ponatur in hengen, & +1b1 ſuſtineat donec ad dei 
judicium vadat. LL. Hen. 1. cap. 65. | 

Hengwite, Significat quretantiam miſericordiz de latrone 
ſuſpenſo abſque confideratione. Fleta, lib. 1. cap. 47. See 
NE-te, The fame with husf2/tane, 1. e. the maſ- 
ter of a family: From the Saxon heorphfe/?, 1. e. fixed 
to the houſe or hearth: Non fit aligqua hiberorum refitu- 
dine dignus, fit heordfeſte, fit folgarins, fit in hundreds & 
in plegio conſlitutus, Leges Canuti, cap. 40. See Yur: 
vereterſt, | 

Heowpenny, Olim Romerſcot & poſtea Peterpence : 
From the Saxon heorth, focus, and pening, denarius. See 
Peter-pence and Romeſcor. Omnts heordpeni red- 
dat ad {ifum S. Petri, & qui non away ad terminum 
illum deferat eum Rome. Leges Edgari Regis, cap. 5. 
apud Bromptonum. 

Herald, Heralt, or Harold, Ttalian heralds, Fr. he- 
rault, quaſi herus altus. Verſiegan thinks it may be de- 
rived from two Dutch words, viz. here, exercitus, and 
healt, pugil magnanimus : As if he be called, The cham- 
pion of the army. With us it fignifieth an officer at arms, 
whole buſineſs is to denounce war, to proclaim peace, or 
otherwiſe be employed by the King in martial meſſages, 

or 


3 


Mon. Angl. tom. 2. pag. 327. a. , 
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or other buſineſs : The Romans call them plurally Fectales, 
Peolydore, lib. 19. deſcribes them thus : Habent inſuper ap- 
paritores miniſlros, quos heraldos dicunt, quorum prafettus 
armorum Rex wocitatur ; hit belli & pacts nuntit ; ductbus, 
comitibuſque a Rege fa#tis inſignia aptant, ac eorum funera 
curant. Nay more, "They are the judges and examiners 
of gentlemen's arms, marſhal all the folemnities at the 
coronation of Princes, manage combats, -and ſuch like : 
There is one and the ſame uſe of them with us and the 
French, whence we have their name; and what their 
office is with them, ſee Lupanus, lib. 1. De Magift. 
Francor. cap. Heraldi. There are divers of them with. us, 
whereof three being the chief, are called Kings at arms ; 
and of them Garter is the principal, inſtituted and created 
by Henry the Fifth, Stew's Annals, p. 584. whoſe office 
is to attend Knights of the Garter at their ſolemnities, 
and to marſhal the funerals of all the great nobility ; as 
Princes, Dukes, Marqueſles, Earls, Viſcounts and Barons, 
And in Plowden, in Keginer and Fogaſſa's caſe, we read 
that Edward the Fourth granted the office of King of 
Heralds to one Garter, cum feudis & proficuts ab antiquo, 
&c, fol. 12. Thenextis Clarentivs, ordained by Edward 
IV. for he attaining the dukedom of Clarence, by the 
death of his brother George, whom he beheaded for aſpiring 
to the Crown, made the herald, which properly belonged 
to the Duke of Clarence, a king at arms, and called him 
Clarentius ; his proper office is to marſhal and diſpoſe the 
funerals of all the leſſer nobility, as Knights and Eſquires, 
through the realm, on the South ſide of Trent. "The 
third is Nerroy, or North-roy, whoſe office is the ſame on 
the North fide of Trent that Clarentius hath on this 
fide, as may well appear by his name, ſignifying: the 
Northern King, or King of the North-parts. Beſides 
theſe, there are 6 others properly called hera/ds, according 
to their original, as they were created to attend Dukes, 
Tc. in martial expeditions, viz. York, Lancaſter, Somer- 
fet, Richmond, and Windſor. Laſtly, there are four 
others called Marſhals or Purſurvants at arms, reckoned 
in the number of heralds, and do commonly ſucceed in 
the place of the heralds, when they die, or are preferred; 
and thoſe are Blew-mantle, Rouge-croſs, Ronge-dragon and 
Portcullis. "Theſe heralds are by ſome authors called 
Nuncu ſacri, and by the ancient Romans Fectales, who 
were prieſts. Nam Numa Pompilius divint cultus inſlitu- 
tionem in oft partes diviſit, & ita etiam ſacerdotum ofto 
ordines conflituit, &c. ſeptimam partem ſacre con/litutionis 
collegia eorum adjecit, qui feciales vocantur : Erant autem 
ex optimis domibus viri elefti, Wc, quorum partes in eo verſa- 
bantur, ut fidet publice inter populos preeſſent, neque juſtum 
aliquod bellum fore cenſcbatur, niſi id per feciales efſet in- 
diftum, Corahus Miſcel. Juris Civilis, lib. 1. c. 16. 
num. 12. Kings at arms are mentioned in ſtat. 14 Car. 
2. 33- Of thele, ſee more in Spelman's Gloſſary. Cowell, 
edit. 1727. | | 

By the law of arms and heraldry, every one who is 
made King of arms before he receives his dignity, ought 
to be laid betwixt two officers of arms by the arms be- 
fore the Earl Marſhal of England, or his deputy, and 
before him are to go four officers of arms, whereof the 
one 1s to bear his patent, another his collar of SS, the 
third a coronet of braſs double gilt; fourthly, a cup of 
wine; and his patent ſhall be read before the Earl Mar- 
ſhal; and afterwards his coronet ſhall be ſet upon his 
head, and the collar of SS about his neck, and after- 
wards the wine poured upon his head. Le. 248. 33 Eliz. 
B. R. Dethic#'s caſe. 

Herbage, ( Herbagium) Signifies the fruit of the 
earth, produced by nature for the bite or mouth of the 
cattle ; but 1s who commonly uſed for a liberty that a 
man hath to feed his cattle in another man's ground, as 
in the foreſt, &c. Cromp. Fur. fol. 197. Occurrit frequens 
pro jure depaſcendi alienum ſolum ut in foreſiis, ſays the 


learned Spelman. 


He that hath herbage of a foreſt by patent may have | 


treſpaſs for the graſs, but not for trees or the fruit of 
them; and he may take beaſts damage-feaſant, and have 
quory. commey fregit, and by ſuch grant may incloſe the 
foreſt. _ D. 285. 6. pl. 40. Trin. 11 Eliz. | 
Grantee of herbage may incloſe, and may have ation 


| 


H E R 
of treſpaſs guare clauſum fregit. Arg. Trin. 21 Jac, RB, 
2 Roll. Back. _ "4 285. But tho' he -_ 4B 
herbage may incloſe, yet he that hath reaſonable herbage 
cannot. bid. Arg. cites Cro. R. 159. 

Grantee of herbage-of a park cannot diſpark it, Arg. 
Geodb. 419. Trin. 21 Jac. B. R. in the caſe of Lord Zouh 
v. Moor. | 

A leaſe was made of a manor with all gardens, of. 
chards, yards, &c, and with all the profits of a wood, 
excepting to leſſor 40 acres, to take at his pleaſure; ex 
Dyer, The wood is not comprized within the leaſe, but 


the leſſee ſhall only have the profits, as pawnage, herbage, 


&c. 21 Eliz. in C. B. 4 Le. 8. Anov. 
Herbagium anterius, The firſt crop of graſs or hay, 
in oppoſition to after-math and ſecond cutting. Dicunt 
quod eft communis via, & ſua communis paſtura, quum ſenum 
& anterius herbagium amoveantur. Antiq. Parochial, 
PAg+ 459» PROP : 
Herbery, or Herhury, An inn. Cowell, edit, 1727, 
Herbenger, cr Harbinger, (from the French her. 
berger, that is, hoſpitio accipere,) Signifieth an officer in 
the King's houſe, who goes before and allots the noble- 
men, and thoſe of the houſhold their lodgings. Kitchin, 
fol. 176. uſed it for an innkeeper. | 
Herbergagium, Lodgings to receive gueſts in the 
way of hoſpitality. Cowell, edit. 1727. | 
Herbergatus, Spent in-an inn. Cowell, edit, 1727, 
Herbigare, To harbour, to entertain, from heriber- 
gum, heriberga, Saxon here berg, a houſe of entertain« 
ment Ballivi ger ye civibus ſuffictentiam domorum 
ad herbigandum & ad hoſpitandum populum—in anno Fu- 
bilzo apud Canturiam 1420. Somner's Antiq. p. 248, 
Hence our herbinger or harbinger, who provides harbour 


or houſe-room, &c. 


Herce, A harrow, Lat. hercia. Fleta, hb. 2. cap. 77, 
Carucas & hercias reparare, and in Domeſday, per Gale, 
fol. 760. Habet Rex, &c. unum jugum de ora & unum 
Jugum de herce. x 

Hercia, The ſame with herce; it ſignifies alſo a can- 
dleſtick ſet up in churches, made in the form of an har- 
row, in which many candles were placed. De ſepulture 
& die menſis, & pro corpore fitto, i. e. Cenotaphium, cum 
hercia, i. e.  Candelabro in herciz modum confetto, which 
was filled with candles, and placed ad caput cenotaphii. 

Þerciare, (From the French hercer, to harrow) Ara- 
bant & herciabant ad curiam Domini, 1. e. they did plough 
and harrow at the manor of the lord. 4 Inf. fel. 270. 

Perdewich, or Yerdewic, ( Herdewycha,) A grange 
or place for cattle and huſbandry. Et wunam herdewy- 
cham apud Hethcotun in Peco, &c. Mon. Ang]. 3 part. 

Herdwerch, Heowdwerch, Herdſman's work, or cu- - 
ſtomary labours done by the ſhepherds, herdſmen, and 
other inferior tenants at the will of their lord. Cowell, 
edit. 1727. _ 

Herebode, The King's edi, commanding his ſubjects 
into the field : From the Saxon here, exercitus, and bale, 
a meſienger. Cowell, edit. 1727. 

Hereditaments, ( Hereditamenta,) Signify all ſuch 
things immoveable, be they corporeal or incorporeal, 25 2 
man may have to himſelf, and his heirs, by way of inhe- 
ritance: (ſee 32 Hen. 8. cap. 2.) or not being otherwiſe 
bequeathed, do naturally, and of courſe deſcend to bim 
which is next heir of blood, and fall not within the com- 
paſs of an executor or adminiſtrator as chattels do. It 1s 
a word of large extent, and much uſed in conveyances; 
for by the grant of hereditaments, iſles, ſeigniories, manors, 
houſes and lands of all ſorts, charters, rents, ſervices, 
advowſons, commons, and whatever may be inherited, 
will paſs. Ce. on Litt. fol. 6. Hereditamentum 2/7 omnt 
qued jure hereditario ad heredem pgs 1 Hzeredita- 
menta corporea (according to Judge Doderidge,) are reve- 
nues local, and of annual value. Hf. of Wales, fi 
90. | | | 

A condition is without queſtion an hereditament- 
3 Rep. 2. b. Trin. 25 Eliz. in the Marquiſs of Jinche/iet 
caſe, | | 

Writ of error is an hereditament, but by the Common 
law cannot be forfeited or eſcheat. 3 Rep. 2. S. C. oe 


H E R 

Uſes were hereditaments; for of this ſhall be p/* 
Jef fratris ; but condition or uſe were not forteitable at 
Common law. 3 Rep. 2. 6b. in the Marquis of /in- 
cheſter's caſe. ; : | 

Þer2aifrary revente, The King how ſeiſed of the he- 
reditary exciſe and poſt-office, 12 Car. 2. c.24. 1 Fac. 2. 
{. 12. How reftrained from aliening the revenue of the 
poſt- office, 9 Ann. c. 10. ſeft. once Hi 

Herefare, (Saxon) Profedttio militaris & expeditto. 
See Subſidy. A military expedition, a going to war- 

e 
"perefo 1b, For incloſing of commons in Herefordjhire, 

ac, 1. c. 11. 

bereg eld, (Saxon) Pecunia ſeu tributum alends exer- 
titui collatum. A tribute or tax levied for the mainte- 
nance of an army. See Subſidy. EE 

Herelluz, A ſort of little fiſh, perhaps minows, or 
rather gudgeons Cmoell, edit. 1727. < 

Herenach, An archdeacon. Cowell, edit. 1727- 

Herenomes, or Hereteams, One who follows an 
army of rebels. Lamb. Leges Ine, cap. 15. In exercitu 

edatorum, &c. from here, exercitus, and team, ſequela. 

Hereſſita, or Hereſſa, or Hereſſiz, Denotes a hired 
ſoldier, that departs without licence, derived from the 
Saxon here, exercitus, and ſliten, to depart, according to 
Ce. 4 Inft. fol. 128. NO 

Hereſy, (Hereſfis,) Among Proteſtants, is ſaid to be 
a falſe opinion repugnant to ſome point of doarine clearly 
revealed in ſcripture, and either abſolutely eſſential to the 
Chriftian faith, or at leaſt of moſt high importance. 
i Hawk. P. C. 3. | 

Antiently, under the general name of hereſy there have 
been comprehended three ſorts of crimes; 1. Apoſtaſy, 
when a Chriſtian apoſtatizes to Paganiſm. 2. Witchcraft, 
3. Formal hereſy, which ſeems to be an apoſtaſy from the 
eſtabliſhed religion ; for which, and the ſeveral ways of 
determining, puniſhing, and the difference between the 
Civil and Imperial laws, Popiſh canons, and the laws of 
England concerning hereſy, ſee a large account in 1 Hal. 
Hift. P. C. 383 to 410. pn SE, 

It ſeems difficult preciſely to determine what error ſhall 
amount to hereſy, and what not ; but the ſtatute 1 &/:2. 
cap. 1. which ere&ed the high commiſſion court, having 
reſtrained it to ſuch as are either determined by ſcripture, 
or by one of the four firſt general councils, or by ſome other 
council, by expreſs words-of ſcripture, or by parliament, 
with the aſſent of the convocation; theſe rules are at 
preſent generally thought the beſt directions concerning 
this matter. 1 Hawk. P. C. 3, 4: 

And it is ſaid by my Lord Hale, that the Papal ca- 
| noniſls have by ample and general terms extended hereſy 
ſo far, and left ſo much in the diſcretion of the ordinary 
to determine it, that there is ſcarce any the ſmalleſt de- 
viation from them but may be reduced to hereſy, accor- 
ding to the great generality, latitude and*extent of their 
definitions and deſcriptions ; from whence he obſerves, 
how miſerable the ſervitude of Chriſtians was under the 

apal hierarchy, who uſed ſo arbitrary and unlimited a 
power to determine what they pleaſed to be hereſy, and 
then, omni appellatione poſtpoſita, 30.06" men's lives to 
their ſentence. » Hal. Hit. P. C. 383, 389- 

According. to the Common and Imperial law, and ge- 
nerally by other laws in kingdoms and ſtates where the 
Canon law obtained, the eccleſiaſtical judge was the judge 
of hereſies, and hereby they obtained a large juriſdiaion 
touching them. 1 Hal. Hh. P. C. 384. | 

Hence it is, that by the Common law with us, th 
convocation of the clergy, or provincial ſynod, might and 
frequently did proceed to the ſentencing of hereticks, and 


when convicted, left them to the ſecular power, where- 


upon the writ of heretico comburendo might iſſue. Bro. 
ut. Hereſy. 2 Roll. Abr. 226. | | 

It is alfo agreed, that every biſhop may convict perſons 
of hereſy within his own dioceſe, and proceed by church 
c2nlures againſt thoſe who ſhall be convicted ; but it is 
ſaid, that no ſpiritual judge, who is not a biſhop, hath this 
power; and it has been queſtioned, whether a conviction 
before the ordinary were a ſufficient foundation whereon 


to one the writ de heretico comburends, AS it is agreed 
Vor, II, 


H E R 
that b) OR NGGs the convocation was. F, N, B. 
269. 12 Co. 56, 57. Inſt. 40. Gibſ. Codex 401. 
1 Hawk. P.C. 4. Gate 3.9, = Þ > | 4 

Lord Ch. Juſt. Hale ſeems to be of opinion, that if 
the dioceſan convict a man of hereſy, and either upon 
his refuſal to abjure, or upon a relapſe, decree him to be 
delivered over to the ſecular power ; and this being ſig- 
nified under the ſeal of the ordinary into Chancery, the 
King might thereupon by ſpecial warrant command a 
writ de heretico comburendo to iſſue, tho' this were a matter 
that lay in his diſcretion to grant, ſuſpend or refuſe, as 
the caſe might be circumſtantiated. x Hal. Hit. P. C. 
392. 

But it ſeems agreed, that regularly the temporal courts 
have no conuzance of hereſy, either to determine what it 
ts, or to puniſh the heretick as ſuch, but only as a 
diſturber of the publick peace ; and that therefore, if a 
man be proceeded againſt as an heretick in the ſpiritual 
court, pro ſalute anime, and think himſelf aggrieved, his 
proper remedy is to bring his appeal to a higher eccleſi- 
aſtical court, and not to move for a prohibition from a 
temporal one. 27 H. 8. 14.6. 5 Co. 58. Hob. 236. 

Yet a temporal judge may incidentally take knowledge 
whether a tenet be heretical or not; as where one was 
committed by force of 2 FH. 4. cap. 5. for ſaying, that 


he was not bound by the law of God to pay tithes to the 


curate z another for ſaying, that tho' he was excommu- 
nicated before men, yet he was not ſo before God ; the 
temporal courts on an habeas corpus in the firſt caſe, and 
an ation of falſe impriſonment in the other, adjudged 
neither of the points to be hereſy within that ſtatute, for 
the King's courts will examine all things which are or- 


dained by ſtatute, 3 nfl. 42. 1 Roll, Rep. 110, 2 
Bulſ. 300. 


Alſo in guare impedit, if the biſhop plead that he refuſed | 


the clerk for hereſy, it ſeems that he muſt ſet forth the 
particular point, that it may appear to be heretical to the 
court wherein the aQtion is brought, which having conu- 
zance of the original cauſe, muſt by conſequence have 
a power to all incidental matters neceflary for the deter- 
mination of it, and without knowing the very point al- 
leged againſt the clerk, will not be able to give dire&ions 
concerning it to the jury, who (if the party be dead) 


are to try the truth of the all:gation. 5 Co. 58. 1 And. 


IQ91. 3 Leon. 199. 3 Lev. 314. 

By the Common law, one convicted of hereſy, and 
refuſing to abjure it, or falling into it again after he 
abjured it, might be burnt by force of the writ de haretico 
comburendo, which iſſued out of Chancery upon a certifi- 
cate of ſuch conviction; but he forfeited neither lands 
nor goods, -becauſe the proceedings againſt him were 
only pro ſalute anime. F, N. B. 269. Infl. 43. 
Do&tor and Student, lib, 2. cap. 29. 1 Hawk. P. C. 
4» 5+ | 
But at this day the ſaid writ de heretico comburendo is 
aboliſhed by 29 Car. 2: cap. 9. and all old ſtatutes, that 
gave a power to arreſt or impriſon perſons for hereſy, or 
introduced any forfeiture on that account, are repealed ; 
yet by the Common law, an obſtinate heretick being 
excommunicate is ſtill liable to be impriſoned by force 
of the writ de excommunicato capiends, till he make ſatiſ(- 
faction to the church. 12 Co. 44. 1 Hawk. P.C. 5. 

Alſo by the'g & 10 W. 3. cap. 32. it is enacted, 
< 'That if any perſon having been educated in, or having 


made profeſſion of the Chriſtian religion within this realm, 


ſhall be convicted in any of the courts of W/tmin/ter, or at 


| the affizes, of denying any of the perſons in the Holy Tri- 


nity to be God, or maintaining that there are more Gods 
than One, or of denying the truth of the Chriſtian reli- 

ion, or the Divine authority of the Holy Scriptures, he 
ſhall for the firſt offence be adjudged uncapable of any 
office, and for the ſecond ſhall be diſabled to ſue any 
ation, or to be a guardian, executor or adminiſtrator, or 
to take by any legacy or deed of gift, or to bear any 
office civil or military, or benefice eccleſiaſtical, for ever, 
and ſhall alſo ſuffer impriſonment for three years, without 


For mare learning on this fſubjef?, ſee 14 Vin. Abr. and 
3 Bac. "44 tit, Hereſy. See Religion. 
ee 


| bail or mainprize, from the time F ſuch conviction. 


Heretick., 
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Veretick. See Yaeretico- comburends. 

Ne cecico combarendo. See Hatrrecics combu: 
rcnda. | 
' Heretoche, The general of anarmy : From the Saxon 
here, exercitus, andl togen, ducere z; but the Heretochii were 
the barons of the realm, and inferior to earls and vil- 
counts. Interſunt Epiſcopi, Comites, Ficecomites, Hereto- 
chii, Trithingrevi, Ledgrevi. Leg. H.1. Du Frejne. 

Herecochius, A leader or -commander of military 
forces. See at large the name and office in the laws of 
Edward the Confefſor, cap. 35. De Heretochiis. 

Heretum, A court or yard for drawing up the guards 
or military retinue, which uſually attended our prelates 
and nobility.- —T homas Langley Epiſcopus Dunelmenſis 
apud manerium de Houldon conſtruxit tatas portas occidentales 
opere c@mentario, per quas tranſierint ad heretum vel po- 
marium, Hiſt. Dunelm. apud W hartoni Angl. Sac, pars 
I. pag. 770. 

Decgcipa, Pulling by the hair; from the Sax. her, 
capillus, and grypan, capere: Si quis aliguem per « capillos 

rripiat, tantum emendat quantum de uno colpo faceret, id 
alt, guinque denarios de heregripa. Leg. H. 1. cap. 94. 

Perigalos, A ſort of garment, ſo called, Cowe!!, 
edit. 1727, | 

Berivt, (Heriatum) Is in the Saxon tongue heregate, 
which is derived from here, exercitus, and geat, a beaſt, 
and in the time of the Saxons lignified a tribute given to 
the lord for his better preparation towards war, Lam- 
bard in his Explication of Saxon words, verbo hereotum. 
Erat enim herecotum militaris ſupelledtilis prefiatio, quam, 
ebeunte wva/ſalle, dominus reportavit in ipflus munitionem, 
ſays Spelman. And, 'by the laws of Canwtus, tit. De 
Heroates it appears that at the death, of the great men 
of this nation, ſo many horſes and arms were to be paid 
as they were in their reſpective life-times obliged to keep 
for the King's ſervice. It is now taken for the beſt 
bealt a tenant hath at the hour of his death, due to the 
loud by cuſtom, be it horſe, ox, &c, and in ſome ma- 
nors, the belt piece of plate, jewel, or the beſt piece of 
goods; the name is {till retained, but the uſe is altered : 
for whereas by Lambard's opinion, it did ſignify ſo much 
as relief doth now with us; now it 1s taken for the 
beit head of cattle that a tenant hath at the hour of his 
death, due to the lord by -cuſtom. MKitchin, fol. 133, 
134. mentions hertot ſervice and beriot-cuftom ; for interpre- 
tation whercof, you ſhall find theſe words in Brote, tit. 
Harict, nu. 5. Haridt after the death of the tenant 
tor life is hariot-cu/tom. #f{ariot-ſorvice is after the death 
of the tenant in fee-ftmple., In the book called Les 
Terms de la Ley, "tis ſaid, that Hartat-ſervice is often ex- 
prefiel in the grant of a man, that he holds by ſuch ſer- 
vice to pay her:t at the time of his death, and holdeth in 
fee-ſunple. Hariot-cuftom is, when hariots have been 
paid time out of mind by cuſtom, and this may be after 
the'death of tenant for life. - And for this the lord may 
diſtrain or ſeize. See Plawd. fol. 95, 96. Bratton, lib. 
2. cap. 36. 1 et. and Stud. cap. 9. But of right neither 
the lord nor officer ſhould take herzet, before it be preſen- 
ted at the next court holden after the tenant is dead, that 
ſuch a beaſt is due for a herizt, If the lord purchaſe part 
of the tenancy, herzot-ſervice is extingwſhed, but it is 
not ſo in hertat-cuftom. Co. 8 Rep. Talbet's caſe, If the 
lord ought to have a herizt when his tenant dieth, and 
the tenant deviſeth _ all the goods ; yet the lord ſhall 
have his herizt, for the la 
the deviſe. Co. on Litt. tb. 3. cap. 3. pag. 185, See 
Dyer, fel. 199. num. 58. This in Scetland is called her- 
reze/#2, compounded of here in Dutch, in Latin herus, 
that is, a lord or maſter; and zez/d, a gift, tribute or 
taxation. Skene de werb. fignif. verbo herrezelda. Herts, 
or the delivering up of arms at the deceafe of a tenant, 
did not obtain in England till the ſovereignty of the 
Danes, and are firſt mentioned in the laws of Canute. 
The book of Domeſday, and generally all monkiſh writers 
have confounded heriets and reliefs: W hereas there was 
very great difference between them. £#c4:2t was often a 
per janal ; —_ always a predial! ſervice. Heriats were 
firſt contrived to keep a conquered people in ſubjeion, 
a:1d to ſupport the publick ſtrength and military furniture 


w preferreth the cuſtom before } 
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of the kingdom, Relzefs for the private advantage f 
the lord, that he might not have inutilem proprictatem in 
the ſeignory. Reliefs vere a ſeudal ſervice, heri:ts before 
any feudal tenure. Vide Spelman of Feuds, cap. :8, 
Kennet's Gleſſary in heriotum. Cowell, edit. 1727, 

The her:t duty is thought by our beſt antiquaries tg 
be far more ancient, and to Jifer from relief, the origina] 
whereof ſeems to be thus. Antiently when the tenuice 
were military, and for life only, the arms and war-horle of 
the tenant, upon his death, went, together with the land, 
to the lord, being due to him, as having been purchalcd 
out of the profits of the land, or as having been originally 
granted by the lord for publick defence, and therefore be. 
longed to the lord that he might beſtow them on the 
ſucceeding tenant for the like ſervice ; but when the feud 
became inheritable, the reaſon of the heriot ceaſcd, and 
then the arms and war-horſe went to the heir who ſuc- 
ceeded to the land ; yet in ſome manors the cuſtom of the 
heriot was by particular agreement retained, or the lord 
reſerved it as parcel of his tenure; and though originally 
the heriot was the beſt horſe, yet it came in time to be 
the beſt beaſt; for the tenants to diſappoint their lords 
would often ſell their arms and horſes, and then of ne- 
ceflity a law was made that the lord might take the beſt 
beaſt in lieu of them, and ſo the heriot came to be 
eſteemed the beſt beaſt ever after; and as it aroſe by cuſ- 
tom or tenure, after the feud became inheritable, hence 
we find in ſome manors a cuſtom of paying it in goods, 
and in ſome in money. Speir. Glef. 287. Bratt. lib, 
2. '% 60. Britton 178. Sce Kitchin 133. 

t appears not only from Spelman's conjeQures, but 
likewiſe from the laws themſelves of King Cantas, that 
the Danes were the firſt inventors of heriots, and that it 
was a political inſtitution of theirs, whereby the Dan:h 
tenants were to hold by military ſervice, and their arms 
and horſes at their deaths to revert to the publick; and 
by that means putting the whole ſtrength and detence of 
the kingdom into their hands, committing only the affairs 
of agriculture, and the improvement ot the nation to the 
Engliſh, though thereby they enjoyed greater freedom and 
immunities in their tenures than the Danifh tenants did, 
Spelm. 287. : 

As to the ſeveral kinds of heriots, ſome are due by 
cuſtom, ſome by tenure, and ſome by reſervation on 
deeds executed within time of memory ; thoſe due by 
cuſtom are the moſt frequent, and aroſe by the contract 
or agreement of the lord and tenant, in conſideration of 
ſome bencfit or advantage accruing to the tenant, and for 
which an heriot, as the beſt beaſt, beſt piece of houſhold 
furniture, &c, became due, and belonged to the Jord 
either on the death or alienation of the tenant, and 
which the lord may ſeize either within the manor or with- 
out at his election, Dyer 199. b. Bro. tit. Heridt 


dce 


2% 

But though a cuſtom, that the lord ſhall have the belt 
beaſt, &c. of his tenant who dies, is good, yet a cuſtom 
or preſcription to have a heriot of every ſtranger dying 
within ſuch a manor is void, becauſe it cannot have 2 
reaſonable commencement between the lord and a {tran- 
ger, though it may between him and his tenants. Dyer 


| 199. b. Dav. 33. 2 And, 153. 1 Rel. Abr. $61. 4 


Aed. 431. 

So a cuſtom or preſcription to have a heriot, v2. the 
beſt beaſt of his tenant, and if it be efloigned before the 
lord ſeizes it, that then he may take the beaſt of any 
other perſon /evant and couchant upon the land, is unrea- 
ſonable and void. Afcor 16. pl. 58. adjudged. A: 
Bendl. 112. fl. 147. adjudged. 

If the cuſtom be, that the lord ought to have the beſt | 
beaſt as an heriot of him that dies his tenant, and the 
parſon-of the pariſh the ſecond beaſt as a mortuary it 
the tenant holds two ſeveral tenements of the lord, ſub- 
je to the cuſtom within the pariſh, the lord ſhall have 
two beſt beaſts within the intent of the cuſtom, and the 
parſon the third. 7 H. 6. 26. b. Bro. tit. Herit 3 
Bro. Cuſtom, 22. 1 Rol, Abr. 567. 8.C. 

A copyholder for life, where the cuſtom is, that if 
the tenant died ſeiſed a heriot ſhould be paid, dies dif- 
ſeiſed or ouſted, the lord having firſt granted the ſeignory 
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to A. for 99 years, if the tenant ſhould ſo long live, re- 


mainder to B. for 4000 years; and herein two queſtions Þ 


were made: 1ſt, Whether any heriot ſhould be paid, 
becauſe the copyholder did not die feiſed: And as to this 
the court held clearly, that a heriot was due and pay- 
able; for notwithſtanding the ouſter and d;ſſeiſin, he ſtill 
continued legal tenant, and ,ſuch difleiſin might have 
been by combination to defeat the lord of his heriot. 
The ſecond queſtion was, to whom the heriot ſhould b 
paid: And as to this the court held clearly, that the re- 

mainder man for 4©00 years could have no right to it, 
becauſe the copyholder was never his tenant; and as to 
the grantee for 99 years, Barkley Juſtice was of opinion, 
that it belonged to him ; but hereof Fones Juſtice (they 
two only being in court) doubted, becauſe that ev in/fante 
the tenant died, eodem in/lante the eſtate of the grantee 
for 99 years was determined. Afarch 23. Norrice and 
Norrice, 2 Rol. Abr. 72. S. C. oe 

If by the cuſtom of a copyhold manor the lord may 
grant a copyhold to three perſons, to hold to them ſ#c- 
ceſſrve ficut nominantur in charta, & non alibi, for three 
lives, and that on the death of every tenant the lord 
ſhould have his beſt beaſt for an heriot, and a grant is 
made to F. S. and his aſſigns, 'to hold to him for his own 
life, and the lives of two others: This at leaft is a good 
grant for the life of F. 8. though not ſtriftly purſuant 
to the cuſtom, and the lord on his death ſhall have an he- 
riot; but he cannot have an heriot on the death of the 
Ceftut que vies, becauſe they were never his tenants. 6 
Mcd. 63, &c. 1 Salk. 188. 8. C. 

It ſeems to have been always agreed, that for an he- 
riot cuſtom the lord might ſeize the beſt beaſt of the te- 
nant, or whatever elſe was due as an heriot, where- 
"gg he could find it. Bro. tit, Heriet 2, 3. Keihw. 

2, 

But according to ſome ancient opinions, the lord could 
only diitrain, but not ſeize for an heriot-ſervice; becauſe 
fay they, it lies in render, and not prender; alſo the 
form of pleading is, that he was ſeized thereof by the 
hands of his tenant, which would be abſurd, if the lord 
had ſuch a property therein that he might ſeize it as his 
own. Dettor and Student, Dialogue 2. cap. 9. N. Bendl, 
30. pl. 47. Keikw. 82. 

But it hath been ſolemnly adjudged, that for an heriot- 
ſervice, or for an heriot reſerved by way of tenure, the 
lord may either ſeize or diftrainz for when the tenant 
agrees that the lord ſhall on his death have the beſt beaſt, 
&c. the lord hath his eleion which beaſt he will take, 
_ and by ſeizing thereof reduces that to his poſſeffion, 

wherein he had a propenry at the death of the tenant, 
without the concurring act of any other perſon; and it 
is not like the caſe where the leffor reſerves 205. or a 
robe, for there the leſſee has his eletion which he will 
pay, and being to do the firſt at the lord cannot ſeize, 
but muſt diſtrain. Plow. 96. adjudged. Cro. Eliz. 589, 

Alto though the lord may either ſeize or diftrain for 
an heriot-ſervice, yet he can only ſeize the proper beaſt 
| of the tenant; but he may diſtrain any man's beaſts 

which are upon the land, and retain them until the he- 
riot be paid. Cro. Car. 260. © 
So it hath been'ruled, that for a heriot cuſtom or ſer- 
vice the lord may ſeize as well in the manor as out ; but 
if he diftrain, it muſt be in the manor. 1 Salk, 356. 
Auſtin and Bennet; per cur. 1 Show, $1. $8. P. 3 Ih, 
231. S. P. arguends. Ras 

But it is ſaid, that this liberty muſt be underſtood to 

annexed to ancient tenures, on which the lords had 


many privileges, and not to be extended to thoſe which 


are created within time of memory, upon particular re- 
ſervations; and therefore where a leaſe was made of 
lands for g9 years, if . and B. ſhould ſo long live, re- 
ſerving a geutly rent and heriot, or 40s. in lieu thereof, 
after the death of either of them, provided, that no he- 
riot ſhall be paid after the death of A. living B. and A. 
and B. being both dead, and conſequently the leaſe de- 
termined ; the court was divided in opinion, whether 


the leſſor could diftrain for the heriot or not, 1 Show. 
vi. 3 Mad. 231. 


- 
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.Tf in replevin the defendant avows for an heriot upon 
a leaſe made by indenture to A. his executors and affigns, 
for 99 years, if the ſaid A. B. and C. or any of them, 
ſhould fo long live, rendering rent, and rendering and 
paying after the death of the ſaid A. his executors and 
aſſigns, his or their beſt beaſt for an heriot, or 50s. at 
the eleQtion of the leſſor, his heirs or affiens, and A. afſ- 
figns to F. 8. and dies, on whom the ſeflor diſtrains ; 
and upon oyerof the indenture it appears, that the clauſe 
for the heriot was rendering, and paying to the leflor, 
his heirs and affigns, after the death of the faid A. B. and 
C. and every of them, his or their beſt beaſt in the name 
of an heriot, or 50s. &c. This variance is fatal ; for 
tho? the leffor be intitled to an heriot on the death of 
A. B. or C. yet ought he to have ſet it forth according 
to the indenture, and not to have avowed for an heriot 
after the death of A. his executors and affigns, when 
there are no words which make an heriot payable on 
the death of the executors or afligns. Cre. Car. 353 
Randal and Scory, But ſee this caſe as reported in Hetley 
57. and 2 Roll. Abr. 451. 

If an heriot be due by cuſtom from every tenant dying 
ſeiſed, the lord need not alledge what eſtate the tenant 
died feifed of, 1 Bul/. 101. | 

But where a perſon would intitle himſelf as a deviſee 
of a reverſion after a leaſe on which an heriot is reſerved, 
he ought to ſhew of what eftate the deviſor was ſeiſed at 
the time of making his will, and that he died ſeiſed of 
ſuch eſtate ; for if diſſeiſed before his death, the will could 
not operate. Cro. Eliz. 530. Dyer 229. 1 Sid. 265. 
i Ad. 217. 2 Med. 93. 

If the tenure be by rent and heriot ſervice, v:z. to have 
. the beſt beaſt after the death of the tenant, and the lord 
diftrains for the heriot, he need not in his avowry ſhew 
which was the beſt beaſt which he was intitled to, nor of 
what value it was; for the tenant might have efloigned 
the cattle, and thereby it might be impoſſible for the lord 
to know which was the beſt beaſt; and the tenant at his 
peril is to render the beſt beaft, or ſufficient recompence. 
Cro. Car. 260. | 
Fer more learning on this ſubjeft, ſee 14 Vin. Abr. and 
3 Bac. Abr. tit. Heriot. | 

Þeriſchild, Military ſervice, or knight's fee: from 
the Saxon here, an army, and /cyld, jcutum. Cowe!l, 
edit. 1727» | 

Heriſhit, Laying down of arms : from the Sax. here, 
exercitus, and flitan, ſcifſura. 1d. 

Heriſcindium, A diviſion of houſhold goods : Non 
taties fieri placet hereſcindia mecum, 1, e. I am not pleaſed 
ſo often to divide my goods. 1d. _ 

Herittall, A calc; from the Saxon here, an army, 
and fall, flatio, 1d, | 

Hermaphzwdits, An animal uniting two ſexes. 
Yohaſ, Dif. An hermaphrodite may purchaſe according 
to that ſex which prevaileth. Co. Lit. 3 

Herminus, ( Bos ponticus,) A mouſe, of whoſe ſkins 
we have ermine. : 

Hermitage, (Hermitagium,) The habitation of a her- 
mit, a ſolitary place. Yulgariter autem locus i/te a laicis 
heremitagium nuncupatur, propter ſolitudinem ; non quod 
heremita aliguis aliquo tempore tbidem ſolebat converſart. 
Mon. Angl. 2 par. fol. 339. b. | 

Hermitozium, The chapel or place of prayer, be- 
longing to an bermitage. Cowell, edit. 1727. 

Herneſens, Herons. Cowell, edit. 1727. | 

ÞHernelfum, Anciently uſed for the tackle or furniture 
of a ſhip. it etiam in pradifta navi herneſia ad navem 
illam ſpeftantia. PI. Parl. 22 Ed. 1. ew 

Þerneſium, ( Hernaſium, from the. Teuton. harnas, 
Engliſh harneſs) Signified any ſort of furniture of a 
__ implements of trade, or rigging of a ſhip. Cowell, 
eait, 1727+ ; | | 
betoudes, The ſame with heralds : Et afſiftebant 'eis 


| guatuor duces, &c. bene ad a/timationem heroudes, &c. 


Knighton, p. 2571- 
Herrings, Shall not be ſold at ſea, nor till the ſhip be 
moored in harbour, 31 Ed. 3. ft. 2. 6 1. 
: Ee | Regulations 
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Regulations of the herring fair at Yarmouth, 31 Ed. 3, 


hh. 2. C6 2» 35 Ed. . 


The contents of bi of ſalmon, herrings and eels, 
with rules for their package, 22 Ed. 4. c. 2. 11 H. 7. 
c. 23. 13 El. c. 11. ſet. 5. 15 Car. 2. c. 16. $5 Geo. 
I. c. 18, ſeek. 13 & 15, 

Penalty on buying ſtrangers herrings not well ſalted, 
packed and caſked, 5 El. c. 5. ſett. 6 & 7. 

Allowance on the exportation of herrings, &c. 5 & 
6W.& M. c. 4” op 10. 9 & 10 I, 3. c. 44. ſed. 
15, 16, 17. 5 Ges. 1. c. 18. Of white herrings from 
Scotland, 5 Ann. c. 8. art. 8. _ | 

Oath of exporter that herrings were cured with alt 
that paid duty, &c. 5 Ann. c. 29. ſed. 6. altered by 
6 Ann. c. 12, ſet, 3. | 

Duty on red herrings for home conſumption, 8 Ges. 1. 


& + on white herrings, 8 Geo. 1. c. 16, 


uties reduced, and taken off where only home-made 


_ falt is uſed, 3 Geo. 2. c. 20. ſet. 14 & 15. 26 Gee. 2. | gyld 


&:J 
Puties on red and white herrings revived, 5 Geo. 2. 


&. 6. ſeat. 3. 


Eſtabliſhment of the Br:tifh white herring fiſhery, 23 


Geo. 2. c. 24. 26 Geo, 2. c. 9. 28 Goo. 2. c. 14. 


Officers of the cuſtoms to view the veſflels at their 


return, 23 Geo. 2. c. 24. ſeft. 15. 


Duries to Greemvich holpital to be paid before bounty 
is received, 28 Geo. 2. c. 14. ſe. 10. 3c Gee. 2. c. 30. 


ſer. 10, 


Staves of herring-barrels in Scotland to be half an inch 


thick, 29 Geo. 2. c. 2.3. ſet. 4. 


Not to extend to the white herring fiſhery, 3 Geo. 2. 


e. Jo. ſet. 6. 


One ſhilling per barrel payable in Scotland on herrings 
for home conſumption, 29 Geo. 2. c. 23. ſett. 6. 
Further bounty on veſlels employed in the white her- 


ring fiſhery, 30 Geo. 2. c. 30. 


uch nets may be uſed in the herring fiſhery as are 


| beſt adapted to it, 3o Geo. 2. c. 3o. ſe. 2. 


Penalty on obſtruting thoſe employed in the her- 
ring fiſhery, in the free uſe of ports, ſhores, &c. 30 


Geo. 2. c. 30. ſett. 7. 


For other matters, ſee Fiſh and Salt. 
Herring-flver, Seems to be a compoſition in money, 
as an equivalent for the cuſtom of paying ſo many her- 


rings for the proviſion of a religious houſe. Placit, term, 


Ste. Trin. 18 Ed. 1. | 

Heſla, An eaſement. Uſque ad quandam heſiam 
ante mr{ſuagium IWill. Warin, Charta Antiq. 

Helka or Feffha, (a corruption of the Latin he#a) 
A little loaf of bread. Domeſday. Cowell, edit. 1727. 
See Ruſea. | 

Heſt-co2n, nr redeundo vero Rex Athelſtanus, poſt per- 


 aftem vittoriam, declinavit per Ebor. verſus Beverlacum, 


ac nonnullas poſſeſſrones redimendo, cuttellum per. eum ibi de- 


 Poſatum, dedit Deo & glorioſe confeſſori Johanni predifts, 


ac ſeptem preſbyteris bidem- Deo ſervientibus, quaſdam 


avenas, vulgariter difas heſt-corn, percipiendas de domi- 


nis & eccleſus in ullis partibus, quas miniſtri difte eccle- 


fre uſque in preſens percipiunt pacifice & quiete, Mon. 


Ang]. 2 par. fol. 367. b. 

Heſtha, A capon or young cockerill: Dnuando Rex 
ili veniebat, reddebat ei unaqueque carucata 200 heſtas, 
Domeſday tit. Cefire. | | | 

Heuvelbozth, A ſurety, from the Sax. healf, dimid:- 
um, and borgh, debitor, vel fidejuſſor. w_ qui fideju- 
bet, debitorcm ſe quodammeda conſ{ituit. u Freſne in 
verbo. | | 

Heram, Anciently Hagu/tald and Hangul/lad, was 


formerly a county of itſelf, and a franchi'e, where the 


King's writ went not: But by the ſtat. of 14 E/. cap. 13. 

Hexam and Hexamſhire ſhall be within the county of Nor- 

thumberland.- See 4 In/t. fol. 22. It was alſo of old a 

biſhoprick by the name of Epiſcopatus Hugu/ialdenſis. 

See Mon. Angl. 2 par. fol. 91. | 
Heybote. See Hayuore. 


{>eplove, Seems to ſignify a cuſtomary load as bur- 


den laid upon the inferior tenants for mending or repair- 
ing the heys or hedges. Cowell, edit. 1727. | 
| | I 


: 
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 Heymecits, A net for catching conies, a 4; or hay. 
net. Cowell, edit. 1727. 

Pidage, or Yydbage, (ZHydagium,) Was an ex;;,. 
ordinary tax payable anciently to the King for eyer, 
hide of land. Bratton, lib. 2. cap. 6. writes thus of i; 
Sunt etiam quedam communes preflationes, que ſeri 
non dicuntur, nec de conſuetudine veniunt, niſi cum » cf 
ſitas intervenerit, vel cum Rex venerit; ficut ſunt hidagi, 
corogia, & carvagia, & alia plura de neceſſitate, & ex yy. 
ſenſu communi totius regni introdutta, & gue ad diminyy. 
feudi non pertinent, &c., King Atheldred in the year gf 
Chrifl 994- when the Danes landed at Sandwich, taxed 
all his lands by hides: Every 310 hides of land found 
one ſhip furniſhed, and every 8 hides found one jack any 
one ſaddle for defence of the realm. JW/illielmus Ci 
weſtor de unaquaque hida per Angham ſex ſolides acceyjt, 
loren. Wigorn. in Anno 1084. Sometimes hidage way 
taken for being quit of that tax, which was called þ;ye. 


Hide and Gafn, Did anciently ſignify arable 1ang, 
Coke on Litt. fol. 85. b. For of old, to gain the land 
was as much as to till it, See Bainage, 

Hidelands, (Sax. Hyaelander.) Terre ad hydom fu 
teftum pertinentes. 

Hide of land, (Sax. hyde-lands, from hyden, tegere.) 
Tanta fundi portio quanta unico per annum coli poterat ara- 
tor ; vel que familie uni Po. ogg ſufficeret. A plough- 
land. In an old manuſcript it is ſaid to be 120 acres. 
Bede calls it Familiam, and ſays it is as much as will 
maintain a family. Others call it Wy, Aanentem, 
Caſatam, Carucatam, Sullingam, &c. Crompton, in his 
fa ps F- 222. ſays a hide of land contains one hun- 

red acres, and eight hides make a knight's fee. Hida 
autem Anglict vocatur terra unius aratri culture ſufficiens 
per annum. Henry Hunting. Hiſt. lib. 6. fol. 2. 6. þ. 
But Sir Edw. Coke holds, that a knight's fee, a hide or 
plough-land, a yard-land, or an oxgang of land, do not con- 
tain any certain number of acres, On Lrtt. fol. 69. The 
diſtribution of England by hides of land is very ancient; 
for there is mention of them in the laws of King In, 
cap. 14. Henricus 1. maritande filie ſue gratia [nfpera- 
tori, cepit ab unaquaque hida Anglie tres fol, Spelman. 
And ſee Cam. Brit. fol. 158. | | 

Yidel, Signihes a place of protetion or ſanctuary, 
Stat. 1 H. 7. c. 6. Cowell, edit. 1727. 

Vidgild, (i LL. Canuti R.) Exponitur pretium re- 
demptionis aut manumiſſionis ſervi. From the Sax. hide, 1.e. 
the ſkin, and gild, pretium, 71. e. the price by which he 
redeemeth his ſkin, 7. e. redeemed it from being whippec. 
Si liber feftis diebus operetur, perdat libertatem ; fi ſerous, 
corium perdat, vel hidgildum, 1. e. let him be whipped: 
which was the puniſhment for ſervants; vel hidgildun, 
i.e, Let him pay for his ſkin; by which payment he 


is to be excuſed from whipping. Cowell, edit. 1727: 


See Yudegeld, 

Hierloom. See Heirloom, 

High treaſon, See Treaſon. 

Highway. lt ſeems that anciently there were but 
four highways in England, which were free and common 
to all the King's ſubjects, and thro? which they might pz 
without any toll, unleſs there was a particular conſidera- 
tion for it; all others, which we have at this day, art 
ſuppoſed to have been made thro' private perſons grounds, 
on a writ of ad quod damnum, &c. which being an 1mury 
to the owner of the ſoil, it is ſaid that they may preſcribe 
for toll without any ſpecial conſideration. 3 Bac. 46: 
54. 1 14d. 231. 2 Med. 143. ; 

There are, ſays Lord Coke, at this day three kinds of 
mou! I. A foot way, called in Latin /ter. 2. A pack ' 
and prime way, which is both a horſe and a foot-way 
called in Latin Afus. 3. A cart-way, called in Latin 
Via or Aditus, which contains the other two, and alfo 2 
cart-way, and is called V:a regia, if it be common to all 
men ; and Communis ſtrata, if it belong only to ſome 
town or private perſon. Co. Lit. 56. a. 

But notwithſtanding theſe diftinQions, it ſeems that 
any of the ſaid ways which is common to all the King* 
ſubjets, whether it lay directly to a market-town, 0! 


Kitai from town to town, may properly be called'a _ 
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way : and that any ſuch cart-way may be called the 
King's highway; and that a river common to all men 
may alſo be called a highway ; and that nuſances in any 
of the ſaid on are puniſhable by indictment ; for other- 
wiſe they would not be puniſhed at all : For they are not 
actionable unleſs they cauſe a ſpecial damage to ſome par- 
ticular perſon ; becauſe if ſuch action would lie, a multi- 
plicity of ſuits would enſue. - But it ſeems, that a way to 
2 pariſh church, or to the common fields of a town, or 
to a village, which terminate there, may be called a pri- 
vate way, becauſe it belongs not to all the King's ſub- 
jects, but only to the particular inhabitants of ſuch pariſh, 


houſe or village, each of which, as it ſeems, may have'| 


an action for a nuſance therein. Pain. 389. Cro. Eliz. 
63, 664. 1 Vent. 189, 208. 3 Keb. 28, Co, Lit. 56. 
6 Mad. 255» 1 Hawk. P.C. 201. | 

lf paſſengers have uſed time out of.mind; when .the 
roads are bad, to go by outlets on the land adjoining to 
a highway in an open field, fuch outlets are parcel of the 
highway ; and therefore if they be ſown with corn, and 
the tract foundrous, the King's ſubje&ts may go upon the 
corn. 1 Roll. Abr. 39Q. Cre. Car. 366. S. C. 

Tho* every highway is ſaid to be the King's, yet this 
mult be underſtood fo as that in every highway the King 
and his ſubjects may paſs and repaſs at their pleaſure. 
2 Ed. 4.9. 1 Roll. Abr. 392. 

But the freehold, and all the profits, as trees, &c. be- 
lng to the lord of the ſoil, of to the owner of the 
lands on both fides of the way. 1 Roll. Abr. 392. 

Alſo the lord or owner of the foil ſhall have an 
ation of treſpaſs for digging the ground. 8 Ed, 4. 9. 
1 Rell, Abr, 392" | | 

But the lord of a rape, within which there are ten 
hundreds, may preſcribe to have all the trees growing 
within an highway within this rape, tho* the manor or 
ſoil adjoining belongs to another ; for uſage to take the 
trees 1s a good _ of ownerſhip. x Rell, Abr. 392. 


I Brawnl, 42. I4; 
I. Who hath a right to a way; how ſuch right be 
claimed ; oma Ah fees Air rac madly "__ 


2. Whe are obliged to repair it by the Common law, and 
by reaſon of incloſure, tenure, or preſcription, 


' 3. Statutes concerning the amendment and preſervation of 
the highways. | | 


4+ Statute concerning turnpike roads. . 


1. Who hath a right to a way; how 
daimed; and whether a highway may be changed, 


A man may have a way either by preſcription or grant, 
by reſervation, by implication, or by owelty of partition, 
and ſhall not in a cur. claudend, be obliged to ſhew which 
way he claims it; but it will be ſufficient for him to 
gs d-bt ©& folet, &c. but in a bar or replication he 
mult ſhew his title preciſely, 1 Vent. 274. 2 Lev. 148. 
3 Keb, 528, 531. St, Fohn v. Aooay. | | 

But he who preſcribes for a way, muſt ſhew in certain 
Whether it is a foot, horſe, or cart-way. Yel, 163. ad- 
Judged upon demurrer. | 
tf in bar of an action of treſpaſs the defendant pleads 
that F, $. and all thoſe whoſe eftate he hath in certain 
lands, for themſelves and their ſervants, time out of 
. 'mMind have had and uſed a way 7", fer & trans the place 
Where, &«, to the ſaid lands ; this .is no good plea, becauſe 

it is not ſhewed a quo /ico the ſaid way is claimed, and 
the rather, becauſe it is claimed by preſcription, which 
ho not to be laid in certo loco, Yelv. 163. adjudged. 

\ If A. be ſeiſed in fee of a backſide in a town, and the 
high-ftreet is next adjoining thereto of the Eaſt, and 
there is a gate in the backſide which incloſes it from the 
ſtreet, the gate being in the Eaſt next to the ſtreet, and 
A. is alſo ſeiſed in fee of a meſſuage and a piece of land 
near adjoining to the backſide of the North of the back- 
lide, and by deed infcoffs B. of the meſſuage and piece 
of land which are of the North of the- backſide, and 
Þ7 $8 __ deed further grants to him” and his heirs 
OL, Il, 5 


uch right muft bel 
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liber. ingreſſum, egreſſum, & regreſſum in, ad 5 extra eds 
dem conceſſa premiſſa in, per & trans praditt. januam a 
backſide ; by force of this grant B. may go from the ſtreet 
thro” the gate, and oyer the backſide, to the meſſuage . of 
piece of land of 'which he is infeoffed ; but he cannot go 
thro? the ſaid gate and backfide to other places, or from 
other places, to the ftreet, without coming to the faid 
meſſuage or piece of land ; for the liberty is granted to 
him of ingreſs and egtels in, ad & extra eadem conceſſa pre- 
miſſa ; (o that this is made appurtenant to the premiſles 
| betore granted. 1 Roll, Abr. 391, Hodder and Holman. 
In treſpaſs for breaking his cloſe, if the defendant ju- 
ſifies going over this cloſe, becauſe he hath uſed time 
out of mind to have a way. vuver it from D. to Black- 
| acre, and the plaintiff replies, that at the time of the 
treſpais the defendant went with his carriages frum D. to 
Blackacre, & dehine to a. mill; this will not maintain 
his ation, for when the defendant was at Blackacre, he 
| might go whether he would. 1 Rell, Abr. 391, Sanders 
and o/cs, and fee 1 Ad. 190, | 
Bu: it ſeems, that if a man hath a way for carriages 
from D. to Blackacre over my cloſe, and after he pur- 
chaſes land adjoining to Blackacre, he cannot uſe the 
ſaid way with carriages to the land adjoining, for then 
it may be very prejudicial to my cloſe z but it ſeems, it 
I will help myſelt, F muſt ſhew the ſpecial matter, and 
that he uſed it for the land adjoining. . 1 Rol. Abr. 397. 
A way muſt not be claimed as appendant or appurte- 
nant to a houſe, becauſe it is only an eaſement, and no 
intereſt, Yelv. 159. But it may be quaſi appendant 
thereto, and as ſuch paſs by grant thercot. Cro. ac. 
190. | 285." . 
If in bar to an ation of treſpaſs the defendant pleads, 
that F. $. and all thoſe whole eſtate he hath in certain 
lands, time out of mind for themſelves and their ſervants, 
have had and uſed paſſagium in, per & trans the place 
where, &c. and fo juſtifies as ſervants, this is no good 
plea, -for paſſagium is properly a paſſage over water, and 
not over land ; and he ought to have preſcribed in the 
way, and not in the paſſage, and ſhould have uſed ſuch 
words as are proper and known in the law. Yelv. 163. 
adjudged, | | | 
A man may preſcribe for a way from his houſe thro' 
a certain cloſe, &c, to church, though he himſelf has lands 
next adjoining to his ſaid houſe, through which of neceſ- 
fity he muſt firſt paſs ; for the general preſcription ſhall 
be applied only to the lands of others. Palm. 387, 388, 
2 Rol. Rep. 397. IK: Hand. 
Upon trial of an aQtioh of treſpaſs a caſe' was made, 
that the place where the ſuppoſed treſpaſs was committed 
was formerly the property of the plaintiff, who ſome 
years fince built a ſtreet upon it, which has ever ſince 
en uſed as a highway ; that the defendant had land 
contiguous, parted only by a ditch, and that he Jaid a 


'bridge over the ditch, the end wheteof refted on the 


highway. And it was inſiſted for the defendant, that by 
the plaintiff's making it a ſtreet, it was a dedication of 
it to the publick;z and therefore however he might be 
liable to an indiftment for a nuſance, yet the plaintiff 
could not fue him as for a treſpaſs on his private property. 
Sed per curiam ; It is certainly a dedication to the pub- 
lick, fo far as the publick has occafion for it, which is 
only for a. right of paſſage. But it never was underſtood 
to be a transfer of the abſolute property in the ſoil. So 
the plaintiff had judgment. Stran, 1004. Hill. 8 Geo. 
2. Sir John Lade v. Sheperd, | 
A man cannot alledge, that he cannot uſe his way as 
well as he could before, but muſt plead that he could not 
uſe the way at all. Godb. 52, 53. ; 
An ancient highway cannot be changed without an in- 
quiſition found on a writ of Ad quod damnum, that 
ſuch change will be no prejudice to the publick ; and it 
is ſaid, that if one change a highway without ſuch au- 
thority, he may ſtop the new way whenever he Pen ; 
neither can the King's ſubjets in an aftion brought 


againſt them for going over ſuch new way, juſtify ge- 
ly as in a common highway, but ought to ſhew [A - 
cially, by way of excuſe, how the old way was obſtruc- - 


ted, and a new one ſet out ; neither are the inhabitants 
[Fee Sent | bound 
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bound to keep watch in ſuch new way, or repair it, or 
to make amends for a robbery committed in it. Cre. 
Car, 266. Vaugh. 341.  Yelv. 141. 1 Hawk. P. C. 
201-2, | 

But it hath been holden, that if a water, which hath 
been an ancient highway, by degrees changes its courſe, 
and goes over different ground from that whereon it uſed 
to run, yet the highway continues in the new channel in 
the ſame manner as in the old. 22 Af. 93. 1 Ro. 
Abr. 390. | | 


2. Who are obliged ts repair the highway by the Com- 
mom law, and where a perſon ſhall be liable by reaſon of 
incloſure, tenure or preſcription. 


Of Common right, the general charge of __—_ 
highways lies on the occupiers of lands in the pari 

wherein they lie ; but it is ſaid, that the tenants of the 
lands adjoining are bound to ſcour their ditches. 1 


Rol. Abr. 39. March 26. 1 Vent. go, 183. 8 Hen. 


Aifo if a pariſh is part in one county, and part in an- 
other, and the highways in one county are out of repair, 
the whole pariſh ſhall contribute to the repair ; but there 
may be an agreement between the inhabitants, that the 
one ſhall repair ane part, and the other the other ; and 
ſuck. a,reement is good between themſelves, and for 
breach the one may have an action upon the caſe againſt 
the other ; but in an indictment they ſhall take no ad- 
varitage of theſe agreements, for as to the King they are 
equally liable. x Zed. 112, 1 Yent. 256. 3 Keb. 3o1. 

'T herefore if the in:lictment is general againſt all the 
pariſh, all the pariſh ſhal) be charged ; but if it be inten- 
ded to charge one part or precinct of the pariſh to repair 
all the ways within the pariih, it muſt be alleged in plea- 
ding, thai by ſpecial preſcription, or ratione tenure, fuck 
a part of the pariſh de temps dont, &c. have been charged 


with the reparation of the ways. 1 Vent. 256. 1 Med. 


112. 3 Keb, 3o1. 

But though the pariſh be obliged of common right to 
repair the higaways in it, yet it is certain, that particu- 
lar perſons may be bound to repair the highway, by rea- 
ſon of incloſure or preſcription ; as where the owner of 
the lands not incloſed, next adjoining to the highway, 
incloſes his lands on both fides of it; in which caſe he 
is bound io make a perfect good way, and ſhall not be 
excuſed by making it as good as it was before the inclo- 
ſure, if it were then any way defeCtive, becauſe by the 
incloſure he takes from the people the liberty of goin 
over the lands adjoining to the common track. 1 Re]. 
Abr. 390. Cre. Car. 366. 1 Sid. 464. | 

Alſo it is faid, that if one incloſe land on one fide, 
which hath anciently been incloſed of the other ſide, he 
ought to repair all the way ; but that if there be no ſuch 
ancient incloſure of the other fide, he ought to repair 
but half the way. 1 $4. 464. 

Therefore if there be an old hedge time out of mind 
DO to A. on the one ſide of the way, and B. ha- 
ving Jand lying on the other fide, makes a new hedge, 
there B, ſhall be charged with the whole repair, 1 $4. 
464. 2 Kt#b. bbg. 2 Saund, 157. 

But if 4. makes a hedge on the one ſide of the way, 
and B, on the other, they ſhall be chargeable by moieties. 
I $:4, 464. 2 Keb. 665. ; 

But it ſeems clear, that wherever a perſon makes him- 
ſelf liable to repair a highway by reaſon of incloſure, 
that by throwing of it open again, he thereby frees him- 
ſelf of the burthen of any future reparation. 2 Saund, 
160, | 

Particular perſons may be bound to repair a highway 
by preſcription; and it 1s ſaid, that a corporation aggre- 
gate may be charged by a general preſcription, that it 
ought and hath uſed to do it, without ſhewing any con- 
fideration in reſpe& whereof they .had uſed to do it, be- 

Cauſe ſuch a corporation never dies, neither is it any 
plea, that they have done it out of charity ; but it is ſaid, 
that ſuch a gencral preſcription is not ſufficient to charge 
a private perſon, becauſe no man is bound to do a thing 
which his anceſtors have done, unleſs it he for ſpme ſpe- 
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cial reaſon ; as having lands deſcended to him holden by 
ſuch ſervice, &c, but it ſeems, that an indictment char. 
ging a tenant of lands in fee with having uſed of right 
to repair ſuch a way ratione tenure terre ſue, without 
adding that his anceſtors, or thoſe whoſe eſtate he hath, 
have fo done, is ſufficient, for *tis implied. 27 4, g. 
27 Ed. 4. 38. Bro. yo tion 49, 70. Keiky, 52. 4, 
Latch. 206. 1 Hawk. P. C. 202—3, | 

And it ſeems certain in all thoſe caſes, whether a pri- 
vate perſon be bound to repair a highway by incloſure 
or preſcription, that the pariſh cannot take a vantage of 
it on the general iſſue, but muſt plead it ſpecially ; and 
that theretore, if to an inditment againſt the pariſh, for 
not repairing a highway, they plead Not guilty, this 
ſhall be intended only that the ways are in repair, but 
does not go to the right of reparation. x 4d, 112, 3 
Keb. 30i. 1 Lent. 2506. 


3- Statutes concerning the amendment and preſervation of 
the hi 'g, Lays - 


Stat, 7 Geo. 3. c. 42. [ Intituled) © An aQt to explain, 
amend and reduce into one act of parliament, the ſeveral 
ſtatutes now in being for the amendment and preſervation 
of the publick highways of this kingdom ; and for other 
purpoſes therein mentioned.” 


« Whereas the ſeveral ſtatutes now in being for the 
amendment and preſervation of the highways of this 
kingdom, -are very numerous, and, in ſome reſpeRs, in- 
effectual: And whereas the good purpoſes thereby in- 
tended might be better effected, if the ſaid ſtatutes were 
entirely repealed, and reduced into one at ; Be it there- 
fore enacted, That from henceforth, upon the twenty- 
ſecond day of September, in every year, unleſs that day 
ſhall be Sunday, and then on the day following, the con- 
ſtables, headboroughs, tythingmen, churchwardens, ſur- 
veyor or ſurveyors of the highways, and houſholders, be- 
ing afleſſed to any parochial or publick rate, of every 
pariſh, townſhip or Rk for which ſurveyors of the high- 
ways have been uſually appointed, ſhall aſſemble together 
at the church or chapel of. ſuch pariſh, townſhip or place; 
or if there ſhall be no church or chapel, then at the uſual 
place of publick meetings for ſuch pariſh, townſhip or 
place, at the hour of eleven in the forenoon ; and the 
major part of them ſo aſſembled ſhall make a liſt of the 
names of at leaſt ten perſons living within ſuch reſpeQtive 
pariſhes, townſhips or places, who each of them have an 
eſtate in lands, tenements or hereditaments, lying within 
ſuch reſpeQive pariſh, townſhip or place, in their own 
right or in the right of their wives, of the value of ten 
pounds by the year, or a perſonal eſtate of the value of 
one hundred pounds, or are occupiers or tenants of houſes, 
lands, tenements or hereditaments, of the yearly value of 
thirty pounds : and if there ſhall not be ten perſons, hav- 
ing ſuch qualification as aforeſaid, then they ſhall inſert 
in ſuch liſt the names of ſo many of ſuch perſons as 
are ſo qualified as above required, together with the 
names of ſo many of the moſt ſufficient and able inhabi- 
tants of ſuch pariſh, townſhip or place, not ſo qualified, 
as ſhall make up the number ten, if ſo many can be 
found ; if not, ſo many as ſhall be there reſident, to ſerve 
the office of ſurveyor of the highways: and the con- 
ſtable, headborough or tythingman of ſuch pariſh, town- 
ſhip or place, ſhall return ſuch liſt unto two or more 
juſtices of the peace of the county, riding, diviſion, city, 
corporation, precin& or liberty, in which ſuch pariſh, 
townſhip or place ſhall be, at their ſpecial ſeſſions to be 
held for that purpoſe, on the firſt day in Ofober next fol- 
lowing, or within fifteen days after, in every year and 
ſhall alſo, within three days after the making the {aid liſt 
give perſonal notices to, or cauſe notices in writing to be 
left at the places of abode of the ſeveral perſons cuntained 
in ſuch liſt, informing them of their being ſo named, to 
the intent that they may ſeverally appear before the jul-. 
tices at the ſaid ſpecial ſeſſions to accept ſuch office, it 
they ſhall be appointed thereto, or to ſhew cauſe, if they 
have any, againſt their being appointed ; and the faid 
juſtices are hereby authorized and required to hold ſuch 


ſpeci 
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ſpecial ſeflions at ſuch convenient place or places within 
their reſpective juriſdictions, as they in their diſcretion 
ſhall judge proper 3 and to give notice of the time and 

ace where they intend to hold the ſame, to the conſta- 
bles, headboroughs or tythingmen of every ſuch pariſh, 
townſhip or place, at leaſt ten days before the holding 
of the ſaid ſeiſions ; and the ſaid juſtices, then and there, 
from the ſaid liſts, according to their diſcretion and the 
Jargeneſs of the pariſh, townſhip or place reſpeCtively, 
by warrant under their hands and ſeals, ſhall nominate 
or appoint one, or two or .more of ſuch perſons as afore- 
ſaid, to be ſurveyor or ſurveyors of the highways of every 
juch pariſh, townſhip or place reſpectively, tor the year 
enſuing z which nomination and appointment ſhall, by 
the conſtables, headboroughs or tythingmen aforeſaid, be 
notitied to the perſon or perſons ſo nominated, choſen 
and appointed by the ſaid juſtices, within three days 
after ſuch nomination, by ſerving him or them with the 
ſaid warrant or warrants, or by leaving the ſame, or a 
true copy thereof, at his or their houſe or houles, or 
uſual place or places of abode ; and the perſon or perſons 
© nominated and appointed ſhall be ſurveyor or ſurveyors 
of the highways for the pariſh, townſhip or place for 
which he or they ſhall] have been ſo nominated and ap- 
pointed for the year enſuing, ard ſhall take upon him 
or them, and duly execute the office aforeſaid ; and the 
ſaid juflices ſhall then and there give ſuch of the ſaid 
ſurveyors as ſhall perſonally appear before them, a charge 
for the better performance of their duty according ta the 
directions of this act : and if any of the ſaid perſons 1o 
nominated, and ſerved with the ſaid-notice, ſhall refute 
or neglect to appear and accept the ſaid office, if appointed 
thereto in manner aforeſaid, at the ſaid ſpecial ſeſſion, 
or ſhall not, within fix days after being ſerved with ſuch 
warrant of appointment, fignify his or their acceptance 
thereof, either in perſon or by writing, to one of the ſaid 
Juſtices ; he or they ſo refuſing or negleRing ſhall forfeit 
the ſum of five pounds ; and in caſe of ſuch neglect or 
xeſulal as aforeſaid, the ſaid juſtices, or any two of them, 
are "_—_ impowered at the ſame ſeſſions, or at any time 
afterwards, to nominate and appoint ſome other ft per- 
lon or perſons uamed in the ſaid liſt, to perform the faid 
office ; who, upon being ſerved with the warrant for his 
or their appointment, in manner aforeſaid, ſhall within 
one week afterwards, ſignify to the ſaid juſtices, or one 
of them, either in perſon or by writing, his or their ac- 
_ Ceptance of the ſaid office ; and if he or they neglect or 
refule ſo to do, he or they ſhall forfeit the like ſum of 
hve pounds reſpeCtively : and in caſe no ſuch liſt ſhall be 
returned, or the perſon ſo nominated and appointed ſhall 
not take upon him the ſaid office, or ſhall die in the execu- 
tion thereof, the ſaid juſtices, or any two of them, ſhall and 
may nominate and appoint ſuch perſon or perſons as he 
or they ſhall think proper to execute the ſame : and it the 
conſtables, headboroughs, tythingmen, churchwardens, 
| lurveyors of the highway, and ſuch houſholders as afore- 
ſaid, of any pariſh, townſhip or place, ſhall neglect or 
refuſe to make ſuch liſt as aforeſaid ; or if the conttables, 
headboroughs or tythingmen of any pariſh, townſhip or 
place, or ſome or one of them, ſhall not return the ſaid 
liſt of names when made, and give ſuch notice or notices, 
and ſerve ſuch warrant or warrants as in this act is 
direed ; every of them ſo negleCQting or refuſing in any 
of the ſaid caſes, ſhall, for every ſuch default reſpectively, 
forfeit the ſum of forty ſhillings. | 

Sed, 2. 4 Provided always, and. be it further enaQted, 
That if two parts out of three of the perſons ſo to be 
allembled in any ſuch pariſh, townſhip or place, for the 
nomination of ſurveyors as aforeſaid, ſhall agree in the 
Choice of any particular perſon of ſkill and experience to 
ſerve the faid office of ſurveyor for ſuch pariſh, townſhip 
or place, and in the ſettling of a certain ſalary for his 
trouble therein, to be allowed as hereafter directed, and 
hall return the name of ſuch perſon, together wich the 
iſt herein before direRed, to the juſtices of the peace at 
their ſaid ſeffions, to be held on the firſt Monday in 
October as aforeſaid, or within fifteen days after ; that 
then, and in every ſuch caſe, it ſhall and may be lawful 
for the ſaid juſtices, if they ſhall think proper, to appoint 
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place z which ſurveyor ſo appointed ſhall, in all reſpeQs; 
have the ſame power and authority, and be liable to the 
ſame penalties and forfeitures tor neglect of duty, as if he 
had been choſen and appointed trom the liſt to be re- 
turned as aforeſaid : And the ſaid juſtices ſhall likewiſe, 
in their diſcretion, allow ſuch ſalary, ſo ſettled as atore- 
ſaid, (ſuch ſalary to be paid out of the penalties, forfeitures 
and compoſition money, to ariſe by virtue of this aCt, 
within the year enſuing) 

Sef. 3. ** And be it further enafted, That no tree, 
buſh or ſhrub, ſhall be permitted to ſtand or grow in any 
highway within the diſtance of fifteen feet from the cen- 
ter thereof ; but the ſame ſhall be cut down, grubbed up 
and carried away, by the owner or owners of the land or 
ſoil where the ſame doth or ſhall ſtand or grow, within 
ten days after notice, to him, her or them, or his, her or 
their ſteward or agent, given by the ſaid ſurveyors, or any 
of them, on pain of forfeiting, for every neglect, the ſum 
of ten ſhillings. | | 

Seft. 4. ** And be it further enacted, That the poſleſſors 
of the land next adjoining to any highway, ſhall, from time 
to time, and at all times, keep their hedges plafhed, cut 
or pruned, 7ight up from the roots, ſo as no tree, buſh or 
ſhrub belonging to ſuch hedge, ſhall ſtand or grow in, 
nor any bough or branch of any ſuch tree (except of 
timber trees and trees not being pollards) be ſuffered to 
hang over any highway, not being thirty feet broad ; and 
that ditches, drains or water- courſes, of a ſufficient depth 
and breadth for the keeping all highways dry, and convey- 
ing the water from the ſame, ſhall be made, ſcoured, 
cleanſed and kept open, and ſufficient trunks, tunnels, 


ways lead out of the faid highways into the lands or grounds 
adjoining thereto, by the occupier or occupiers of ſuch 
lands or grounds ;z and every perſon or perſons who ſhall 
occupy any lands or grounds adjoining to or lying near 
ſuch highway, through which the water hath uled to paſs 
from the ſaid highway, ſhall, and is hereby required, 


cleanſe and ſcour the ditches, water-courſes or drains, for 
ſuch water to paſs without obſtruction ; and that every 
perſon making default in any of the matters or things 
aforeſaid, after ten days notice to him, her, or them, 


torfeit the ſum of ten ſhillings. | 

$24. 5. * And be it further enated, That no perſon 
or perſons ſhall lay in any highway, any ſtone, timber, 
ſtraw, dung or other matter; and no perſon making, 
ſcouring or cleanſing ſuch ditches or water-courſes, ſhall 
permit the foil or earth dug out of ſuch ditches, drains 
or water-courſes, to remain in ſuch highway, in ſuch 
manner as to obſtruct or prejudice the ſame, for the 
ſpace of ten days ; and every perſon or perſons offending 
in either of the ſaid caſes, ſhall, for every offence, forteit 
and pay the ſum of ten ſhillings, 

$22. 6. ** And be it further enated, That if any ſtone, 
or any hay, ſtraw, ſtubble or other matter for the mak- 
ing of manure, or on any other pretence whatſoever, not 
tole 


the diſtance of fifteen feet from the center thereat, where- 
by the ſame ſhall be any ways obſtructed or annoyed, it 
ſhall and may be hated for the owner or poſleſlor of the 
lands adjacent, or any other perſon or perſons whatſoever, 
to clear the ſaid highways, by removing the ſaid ſtone, 
hay, ſtraw, dung or other matter, and to have, take and 
diſpoſe of the ſame to his and their own uſe. 

Seat. 7. © And, for preventing obſtructions in the 
ſaid highways, Be it enacted, That if any perſon ſhall 
wilfully ſet, place or leave any waggon, cart, or any other 
carriage, or any plough or inſtrument of huſbandry, in 


| any of the ſaid highways, {except only with reſpect to 


ſuch waggon, cart or carriage, during ſuch | ſeafonable 
time as the ſame ſhall be loading or unloading) ſo as to 
interrupt or hinder the free paſſage of any other carriage, 
or of his maicſty's ſubje&s ; every perſon ſo offending 
ſhall forfeit the ſum of ten ſhilling. 
$28. 8. * And be it further enacted, That the ſurveyor 


[or ſurveyors of the highways, to be appointed by mm 
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platts or bridges ſhall be made and laid where any cart- 


from time to time, as often as occaſion ſhall be, to open, 


given of the ſame by the ſaid ſurveyor or ſurveyors, ſhall 


rated by this aCt, ſhall be Jaid in any highway, within 
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of this act, ſhall, at ſuch times and ſeaſons as they ſhall 
judge proper, view all the roads, common highways, 

trunks, tunnels, platts, bridges, cauſways and pavements 

within the pariſh, townſhip or place for which he or they 
ſhall be appointed ſurveyor or ſurveyors ; and that in caſe 
he or they ſhall obſerve any nuitances, incroachments, ob- 

{tructions or annoyances, made, committed or permitted in, 
upon or to the prejudice of them, or any of them, contrary 
to the direQtions of this aft ; he or they ſhall, from time to 
time, as ſoon as conveniently may be, give or cauſe to be 
given, to any perſon or perſons, doing, committing or 
permitting the ſame, perſonal notice, or notice in writing, 
to be left at his, her or their uſual places of abode, ſpecity- 
ing the particulars wherein ſuch nuiſances, defaults, obſtruc- 
tions or annoyances conhiſt : and if ſuch nuiſances, obltruc- 
tions or annoyances ſhall not be removed, and the ditches, 
drains, gutters and water-courles aforeſaid, eftectually 
made, ſcoured, cleanſed and opened, and ſuch trunks, 
tunnels, platts or bridges made and laid, and ſuch hedges 
properly cut and pruned, within twenty days after fuch 
notice of the ſame reſpectively given ; then the ſaid fur- 
veyor or ſurveyors ſhall be, and he and they is and are 
hereby fully authorized and impowered, within twenty 
days afterwards, to remove ſuch nuiſances, obſtruQtions 
or annoyances, and open, cleanſe and* ſcour ſuch ditches, 
gutters and water-courlſes, and make or amend luch trunks, 
tunnels, platts or bridges, and cut and prune ſuch hedges, 
for the benefit and improvement of the faid highways, to 
the beſt of his or their {ki}! and judgment, and according to 
the true intent and meaning of this act ; and the perion 
or perſons ſo neglecting to make or open and cleanſe ſuch 
ditches, gutters or water-courſes, or to cut or prune ſuch 
hedges during the time atoreſaid, after ſuch notice given, 
ſhall forfeit for every foot in length which ſhall be fo neg- 
lected, the ſum of one penny; and the ſaid ſurveyor or 
ſurveyors ſhall be reimburſed what charges and expences 
he or they ſhall be at in removing ſuch nuiſances, obſtruc- 
tions or annoyances, and making or opening, cleanſing 
and (couring ſuch ditches, gutters and water-courſes, and 
in making or amending fuch trunks, tunnels, platts or 
bridges z and in cutting and pruning ſuch hedges reſpec 

tively, by the perſon or perſons who ought to have done 
the ſame, over and above the ſaid forfeiture : and in caſe 
ſuch perfon or perſons ſhall, upon demand, refuſe or neg- 
let to pay the ſaid ſurveyor or ſurveyors, his or their 
charges an expences occafioned thereby reſpectively, then 
the ſaid ſurveyor or ſurveyors ſhall apply to any juſtice of 
the peace as aforeſaid ; and, upon making oath before 
him of notice being given to the defaulter in manner 
aforeſaid, and of the ſaid work being done by ſuch ſur- 
veyor or ſurveyors, and of the expences attending the 
fame, the ſaid ſurveyor or ſurveyors ſhall be repaid by 
ſuch perſon or perſons, all ſuch his or their ſaid charges as 
ſhall be allowed to be reaſonable by the ſaid juſtice ; or 
in defaulc of payment thereof, on demand, the ſame ſhall 
be levied in ſuch manner as the penalties and forfeitures 


| hereby inflicted aredirected to be levied. | 


Set. 9. ** Provided nevertheleſs, That no perſon or 
perſons be compelled, nor any ſurveyor permitted, by vir- 
tue of this act, to cut or prune any hedge at any other 
time than between the laſt day of September and the laſt 
day of Februaryz and that nothing herein contained ſhall 
extend, or be conſtrued to oblige any perſon or perſons to 
fel] any timber trees growing in hedges at any time what- 
ſoever, except where the highways ſhall be ordered to be 
enlarged as herein after mentioned ; or to cut down or 


grub up any oak trees growing within ſuch highway, or in 


Juch hedges, except in the months of April, day, Fune 
or 7#ly; or any aſh, elm or other trees, in any other 
months than the months of December, January or February. 

S:. 10, ** And be it further enacted, That where 
the ditches, gutters or water-courſes, which have been 
wiually made, or which are herein before directed to be 
made, cleanſed and kept open, ſhall not be ſufficient to 
carry off the water which ſhall lie upon and annoy the 
highways ; that then, and in every ſuch caſe, it ſhall and 
may be lawful for the ſai4 furveyor or ſurveyors (by the 
order of any one or more of the faid juſtices) to make 
new ditches and drains in and through the faid lands or 
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grounds adjoining or lying near to ſuch highway, or in ang 
through any other lands or grounds, if it ſhall be-ne. 
cellary, for the more ealy and effeCtually carrying off 
ſuch water from the ſaid highways ; and alfo to keep ſuch 
ditches, gutters or water-courſes, ſcoured, cleanſed and 
opened ; and the ſaid ſurveyor or ſurveyors, and his ang 
their workmen, are hereby authorized ro go upon the ſaiq 
lands for the purpoſes aforeſaid : Provided that the aig: 
ſurveyor or ſurveyors make proper trunks, tunnels, platts, 
bridges or arches, over ſuch ditches, gutters or water. 
courſes, where the ſame ſhall be beceflley, for the con. 
venient uſe and; enjoyment” of the lands or grounds 
through which the ſame ſhall be made, and from time to | 
time keep the ſame in repair; and do alſo make fatisfac. 
tion to the owner or occupier of ſuch lands, which are 
not waſte or common, for the damages which he, ſhe or 
they ſhall ſuſtain thereby, to be ſettled and paid in ſuch 
manner as the damages for getting materials in ſeveral or 
incloſed lands or grounds are hereafter direted to be 
ſettled and paid. 

Set. 11. And beit further enacted, That the ſaid ſurs 
veyor or ſurveyors of the highways ſhall, and they are 
hereby required to make every cartway, leading to an 
market town, twenty feet wide at the leaſt, if the groun 
between the fences incloſing the road, will admit of the 
ſame ; and from time to time to repair and ſuſtain the 
ſame to the breadth aforeſaid ; and that where horſe cauſ« 
ways are uſed, or ſhall be judged proper, they ſhall not 
be ſeis than three feet in breadth. 

Se. 12. Provided always, and be it further enacted, 
That where it ſhall appear, upon the view of any tw 
or more of the ſaid juſtices of peace, that the ground or 
ſoil of any highway between the fences thereof is not of 
ſufficient breadth, they ſhall, and are hereby impowered, 
within their reſpective juriſdiftions, to order the ſame to 
be enlarged or widened in ſuch manner as they ſhall think 
fit, ſo that the ſaid highway, when enlarged, ſhall not 
exceed thirty feet in breadth ; and that the Kid power do 
not extend to pull down any houſe or building, or to take 
away the ground of any garden, park, paddock, court 
or yard : And for the Caribfattion of the perſon or perſons, 
bodies politic or corporate,who are ſeized or pofleſlcd of, 
or intereſted in their own right, or in truſt for any other 
perſon or perſons in the ſaid ground that ſhall be laid in- 
to the ſaid highway, the ſaid ſurveyor or ſurveyors, under 
the direction and with the approbation of the flid Juſtices, 
ſhall and are hereby impowered to make an agreement 
with him, her or them, for the recompence why, 6 made 
for ſuch ground, and for the making a new ditch and 
fence on that fide of the highway which ſhall be fo en- 
larged, according and in proportion to their ſeveral and 
reſpective indivetls therein ; and alſo with any other per- 
ſon or perſons, bodies politic or corporate, that may be 
injured by the enlarging ſuch highway, for the ſatisfaction 
to be made to him, her or them reſpeQively as aforeſaid: 
and if the ſaid ſurveyor or ſurveyors, under the direction 
and with the approbation of the ſaid juſtices, cannot 
agree with the faid perſon or perſons, bodies politic or 
corporate ; or if he, ſhe or they cannot be found, or ſhall 
refuſe to treat, or take ſuch recompence and ſatisfaction 
as ſhall be offered to them reſpeQively by ſuch ſurveyor ; 
then the juſtices of the peace, at any general quarter» 
ſeſſions to be holden for the county, riding, diviſion, city, 
corporation, precin& or liberty, wherein ſuch ground 
ſhall lie, upon certificate in writing, ſigned by the juſ- 
tices, making ſuch view as aforeſaid, of their proceedings 
in the premiſſes, and upon proof of ſix days notice 18 
writing having been given by the ſurveyor or ſurveyors 


ſuch pariſh, townſhip or pen, or one of them, to the 


owner, occupier, or other perſon or perſons, bodies po- 
litic or corporate, intereſted in ſuch ground, or to his, 
her or their guardian, truſtee, clerk or agent, ſignifying 
an intention to apply to ſuch quarter-ſeffions for the pur- 
poſe of taking ſuch ground, ſhall impanel a jury of tweive 
diſintereſted men out of the perſons returned, to ſerve 2s 
jurymen at ſuch quarter-ſeffions : and the faid jury ſhall, 
upon their oaths, to the beſt of their judgment, aſleſs 
the damages to bz given, and recompence to be made to 
the owners and others intereſted as aforeſaid in the ſaid 


ground, 
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for their reſpective intereſts, as they ſhall think 


zround, | 
= aſonable, not exceeding. thirty years purchaſe for the 
p_— Feat value of the ground fo laid out z and likewiſe 


nce as they ſhall think reaſonable for the 

fuling of 2 new ditch my fence to that ſide of the high- 
Kus that ſhall beſo enlarged z and alſo ſatisfaQtion to any 
rlon or perſons, bodies politic or corporate, that may 
he otherwiſe injured by the enlarging the ſaid highways ; 
| and upon payment or tender of the money ſo to be awar- 
ded and aflefled, to the perſon or perſons, bodies politic 
or corporate intitled to receive the ſame, or leaving it in 
the hands of the clerk of the peace of ſuch county, ri- 
ding, diviſion, city, corporation, precinct or liberty, in 
colt ſuch perion or perſons, bodies politic or corporate 
cannot be found ; or ſhall refufe to accept the ſame tor 
the uſe of the owner, or of others intereſted in the ſaid 
ground, the intereſt of the (aid perſon or perſons, bodies 
litic or corporate in tie ſaid ground, ſhall be for ever 
develted out of them ; and the faid ground, after ſuch 
agreement or verdict as aforeſaid, ſhall be eſteemed and 
taken t» be a public highway to all intents and purpoſes 
whatſoever ; ſaving nevertheleſs to the owner or owners 
of ſuch ground, all mines, minerals and foſhils lying un- 
der the tame, wkich can or may be got without breaking 
the ſurface of the taid highway z and allo all timber and 
wood growing upon ſuch ground, to be fallen and taken 
by ſuch owner or owners within one month after fuch or- 
der (hall have been made ; or in default thereof, to be fal- 
len by the (aid ſurveyor or ſurveyors within the reſpective 


months aforeſaid, and laid upon the lands adjoining, for 


the benefit of the ſaid owner or owners; and where 
there ſhall not appear ſufficient money in the hands of the 
ſurveyor or ſurveyors for the purpoſes aforeſaid, then the 
{aid two juſtices, in caſe of agreement, or the ſaid court 
or quarter-ſeffions, after ſuch verdict as aforeſaid, ſhall 
order one or more aſleſiment or afle{ſments to be made, 
levied and colleed, upon all and every the occupiers of 
lands, tenements and hereditaments in the reſpective 
pariſhes, townſhips or places where ſuch highways ſhall 
lie, and dire the money to be paid to the perſon or per- 
ſons, bodies politic or corporate lo intereſted, in ſuch man- 
ner 2s the ſaid juſtices or court of quarter-ſeffions reſpec- 
tively, ſhall dire&t and appoint ; and the money thereby 
raiſed ſhall be employed and accounted for according to 
the order and direction of the ſaid juſtices or court of 
quarter-ſeſhons reſpeCtively, for and toward the purcha- 
ting the land to enlarge the faid highways, and for the 
making the ſaid ditches and fences ; and the faid aſleſi- 
ment or aſleſſments, if not paid within ten days after de- 
mandeq, ſhall, by order of the faid juſtices or court of 
quarter-ſeffions reſpeCtively, be levied by the ſaid ſurveyor 
or ſurveyors, by diſtreſs and ſale of the goods of the per- 
{ons lo aflefled, rendering the overplus ot the value of the 
goods fo diſtrained, to the owner or owners thereof, the 
necellary charges of making ſuch diſtreſs and fale being 
firſt deducted 3 provided that no ſuch aſſeſſment or aſleſl- 
ments to be made in any one year ſhall exceed the rate 
of ſix pence in the pound of the yearly value of the lands, 
tenements and hereditaments ſo aflelled. | 
S227. 13. © And be it further enacted, That in caſe 
ſuch jury ſhall give in and deliver a verdict of afleſſment 
or more monies as a recompence for the right, intereſt 
or property of any perſon or perſons, bodies politic or 
Corporate, in ſuch lands or grounds, or for the making 
ſuch fence, or for ſuch damage or injury to be ſuſtaine 
dy him, her or them reſpectively, as aforeſaid, than what 
hall have been propoſed and oend by the ſaid ſurveyor, 
before ſuch application to the ſaid court of quarter-ſefions 


as aforefiid; that then, and in ſuch caſe, the coſts and| 


expences attending the- ſaid ſeveral proceedings ſhall be 
One and. paid by the ſurveyor or ſurveyors of the ſaid 
ughway out of the monies in his or their hands, or to be 
clled and levied as aforeſaid, by virtue and under the 
Powers of this aCt : but if ſuch jury ſhall give and deliver 
a verdict or aſleſiment for no more, or for leſs monies than 
ſhall have been ſo offered and propoſed by the ſaid ſurveyor, 
fore ſuch application to the ſaid court of quarter-ſeſſions ; 


lat _— ſaid coſts and expences ſhall be borne and 
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: We oh © | 
| paid by the perſvn or perſons, bodies politic or corporate; 
who ſhall have refuſed to accept the recompence and ſatis+ 
faction fo offered to him, her or them as aforeſaid. | 
Sect. 14. And beit further enafted, That every ſur- 
veyor ſhall and may, from time to time, give information 
upon oath to the ſaid juſtices, or any two or more of 
them, of all ſuch highways, and of all bridges, cauſways 
or pavements, upon ſuch highways as are out of re- 
pair, and ought to be repaired by any perſon or perſons, 
bodies politic or corporate, by reaſon of any grant, tenure, 
limitation or appointment of any charitable gift ; and the 
ſaid juſtices ſhall limit a time for repairing the ſame, of 
which notice ſhall be given, by the ſaid ſurveyor or ſur- 
veyors, to the occupier or occupiers of the lands or tene- 
ments liable to the burthen of ſuch repairs, or to ſuch 
other perſon or perſons, bodies politic or corporate, as 
are chargeable with the ſame : and if ſuch repairs ſhall 
not be ettectually made within the time ſo limited, the 
faid juſtices ſhall and are hereby required to preſent ſuch 
highways ſo out of repair, together with the perſon or 
perſons, bodies politic or corporate, liable to repair the 
fame, at the next general quarter-ſeffions of the peace for 
the county, riding, diviſion, city, corporation, precin& or 
liberty, wherein ſuch highway ſhall lie ; and the juſtices 
at ſuch quarter-ſefſions may, if they ſee juſt cauſe, direct - 
the proſecution to be carried on at the general expence of 
ſuch county, riding, diviſion, city, corporation, precin&h 
or liberty, and to be paid out of the general rates within 
ſuch juriſdiction, EZ ON 
_ Seff. 15. ** And be it further enated, That every 
juſtice of afſize, juſtice of the counties palatine of Che/ter, - 
Lancaſter and Durham, and of the great ſeflions in Wales, 
.and juſtice of the peace, ſhall have authority by this ſta- - 
tute, upon his or their own view; and juſtice of the  . 
peace, upon information upon oath to him given by any 
ſurveyor or ſurveyors of any highways reſpectively, ta 
make 'preſentment at their reſpeQtive aſlizes, or great ſe(- 
ſions, or in the open general quarter-ſefſions of ſuch re-_ 
ſpective eounty, riding, Ge. city, corporation, pre. 
cinct or liberty, of any highway, cauſway or bridge, not 
well and ſufficiently repaired and amended, or of any 
other default or offence committed and done contrary to. 
the proviſion and intent of this ſtatute z and that all de- 
fects in the repair thereof ſhall be preſented in ſuch juriſ- 
diction where the ſame do lie, and not elſewhere ; and. 
that no ſuch preſentment, nor any inditment for any ſuch 
default or offence ſhall be removed by certiorari, or other -. 
wiſe, out of ſuch juriſdiction, till ſuch inditment or pres. 
ſentment be traverſed, and judgment thereupon given, ex- 
cept where the duty or obligation of repairing the ſaid 
highways, cauſways. or bridges, may come in queſtion z 
and that every ſuch preſentment made by any ſuch juſtice 
of afſize, counties palatine, great ſeſſions, or of the. 
peace, upon his own view or upon ſuch information ha» 
ving been given to ſuch juſtice of the peace upan the oath. 
of ſuch ſurveyor of the highways as aforeſaid, ſhall be 
as good, and of the ſame force, ſtrength and effeCt in the. 
law, as if the ſame had been preſented and found by the 
oaths of twelve men; and that for every ſuch default oc 
offence ſo preſented as aforeſaid, the juſtices of aflize, 
counties palatine and great ſeſſions, 'at_ their reſpeQive 
courts, and the juſtices of peace at their general quarter- 
ſeſſions, ſhall have authority to aſſeſs ſueh fines as to them 
ſhall be thought meet; ſaving to every perſon and per- 
ſons that ſhall be affected by any ſuch preſentment, his, 
her or their lawful traverſe to the ſame preſentment, ag 
well with reſpe& to the fact of non-repair as to the duty 
or obligation of repairing the ſaid highways, as. they 
might have had upon any indictment of che ſame, preſen= 
ted and found by a 7 as Jury ;z andthe juſtices of the 
peace at their general quarter-iefſions, or the major part of 
them (ſuch major part not being leſs than five) may, if 
they ſee juſt cauſe, direct the proſecution upon ſuch pre- 
ſentments as ſhall be made at the quarter-ſefſions as afore<- 
ſaid, to be carried on at the general expence of , ſuch 
county, riding, diviſion, city, corporation, precin&t, of 
liberty, and to be paid out of the general rates within 
ſuch juriſdition. | | 
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$2. 16. © And be it further enacted, 'That the ſaid 
Juſtices of the peace, at any ſpecial ſeflions to be held by 
virtue of this a&t, may, by writing under their hands and 
ſeals, order and appoint thoſe roads which do moſt want 
repair within their juriſdition, to be firſt amended, and 
at what time or in what manner the ſame ſhall be per- 
formed ; according to which order, (if ſuch there be) al] 
and ſingular the reſpeQtive ſurveyors of the ſaid high- 
ways are hereby required to proceed within their reſpec- 
tive liberties. 

Se. 17. ** And be it further enacted, That it ſhall 
and may be lawful for the ſaid juſtices, or any two or 
more of them, within their reſpeCtive juriſdictions, up- 
on complaint made to them by any perſon or perſons up- 
on oath, againſt any ſurveyor or ſurveyors, for any neg- 
lect or default of his or their duty required by this act, to 
ſummon ſuch ſurveyor or ſurveyors to appear before them 
at ſuch time and place as they ſhall appoint by ſuch ſum- 
mons ; and then and there to examine and enquire into 
the fame, upon oath, and to make ſuch order for the en- 
forcing of this act, and the powers and authorities hereby 
given, as to them ſhall ſeem meet, 

Se. 18. ** And, for the better ,convenience of tra- 
vellers where ſevcral highways meet, Be it further enac- 
ted, That the ſaid juſtices, at ſome ſpecial ſeffions to be 
held for the purpoſes of this act, ſhall iflue their precept 
to the ſurveyor or ſurveyors of the highways, in the 
pariſh, tow v{hip or place where ſeveral highways meet, 
and there is no proper or ſ{iFhcient direction-poſt or ſtone 
already fixed or erected, requiring them torthwith to cauſe 
to be erected or fixed in the molt convenient place where 
ſuch ways meet, a ſtone or poſt, with an inſcription 
thereon, in large legible letters, containing the name or 
names of the next market town or towns, or other cen- 
fiderable place, to which the ſaid highways reſpectively 
lead ; and allo at the teveral approaches or entrances to 
ſuch parts of any highways as are ſubject to deep or dan- 
gerous floods, graduated ſtones or poſts, denoting the 
depth of water in the deepelt part of the ſame; and like- 
wiſe ſuch dire&ion-poſts or ſtones as the ſaid juſtices ſhall 
judge to be neceflary for the guiding of travellers in the 
beit and ſafeſt track through the ſaid loods or waters ; 
and the ſaid ſurveyor or ſurveyors ſhall be reimburſed the 
expences of providing and erecting the ſame reſpeCtively, 
out of the monics which ſhall be received by him or them, 
purſuant to the dire&tions of this act ; and in cafe any 
ſurveyor or ſurveyors ſhall, by the ſpace of three months 
after ſuch precept to him or them directed and delivered, 
neglect or refuſe to cauſe any ſuch ſtone or poſt to be fixed 
as aforeſaid ; every ſuch offender ſhall forfeit the ſum of 
twenty ſhillings. | 

_ Set, 19. And, for the better repairing and keeping in 
repair the ſaid highways, and providing of materials for 
that purpoſe, be it enacted, That it ſhall and may be law- 
ful to and for every ſurveyor to be appointed as aforeſaid, 
to take and carry away, or cauſe to be taken and carried 
away, ſo much of the rubbiſh, or refuſe ſtones of any 
quarry er quarries, lying and being within the pariſh, 
meas To or place, where they ſhall be ſurveyors, (ex- 


i 


_ cept ſuch as ſhall have been got by the ſurveyor of any 


turnpike road) without the licence of the owner or ow- 
ners © ſuch quarries, as they ſhall judge neceflary for 
the a...endment of the ſaid highways ; but not to dig or 
get ſtone in ſuch quarry, without leave of the ewner 
thereof ; and alſo that it ſhall and may be lawful for 
every ſuch ſurveyor or ſurveyors, for the-uſe aforeſaid, in 
any common or waſte land or ground, river or brook, 
therein, within the pariſh, townſhip or place, where he 
or they ſhall be ſurveyor or ſurveyors, or within any other 
pariſh, townſhip or place, wherein gravel, ſand, chalk, 
ſtone, or other materials, arc reſſjettively likely to be 
found, to ſearch for, dig and get the ſame; ſo that the 
faid ſurveyors do not thereby prejudice or damage any 
building, highway, or ford, 'nor lis or get the ſame out 
of any river or brook within the diſtance of one hundred 
feet above or below any bridge, nor within the like diſ- 
tance of any 'pond, dam, or wear; and likewiſe to ga- 
ther ſtones Þ Fg upon any lands or grounds within the 
pariſh, townſhip, or place, where ſuch bighway ſhall be, 


"2.1.0 


for ſuch ſervice and purpoſe ; and to take and carry away 
ſo much of the ſaid materials as, by the di cre:ion of the 
{aid ſurveyor 'or ſurveyors, ſhali be thought neceflar; to he 
employed in the amendment of the {aid highways, with. 
out making any ſatisfaction for the ſame. 

Sect. 20, And be it further enacted, "That it ſhall and 
and may be lawful tor every ſuch ſurveyor or (urveyors fox 
the uſe aforeſaid, to ſearch for, dig and get ſand, gravel, 
chalk, ſtone, or other materials 'it ſufficient cannct con- 
veniently. be had within ſuch commons or waſte lands) in 
any of the ſeveral or incloſed lands or grounds of any 
perſon or perions whomſoever, within the pariſh, town. 
ſhip, or place, for which he or they ſhall be appointul (ur. 
veyor or ſurveyors as aforeſaid, (not being a garden, 
yard, avenue to & houſe, lawn, park, padvock, or incl9. 
ied plantation) and to take and carry away ſo much of the 
ſaid materials as, by the dilcretion of the ſai lurveyor or 
ſurveyors, ſhall be thought necetlary to be employed in 
the amendment of the ſaid highways ; the faid ſurveyor 
or ſurveyors making ſuch ſatisfaction for the damage ta 
be done to ſuch lands or grounds, by the getting and car- 
rying away the ſame, as ſhail be agreed upon by him or . 
them, and the owner, occupier, or other perſon intereſt. 
ed in ſuch lands or grounds, in the preſence, and with the 
approbation, of two or more ſubſtantial inhabitants of 
ſuch pariſh, townſhip, or place: and in caſe they can- 
not agree, then luch 1atisfattion and recompence thall be 
ſettled and a{certained by order of one or more juſtice or 
juſtices of the peace of the county, riding, diviſion, city, 
corporation, precinct, or liberty, where ſuch and x 
ground hall lie. 

Se. 21. And whereas in ſome pariſhes, townſhips, 
or places, their may not be ſufficient materials for the re- 
pair of the highways within the ſame, nor within the 
commons or waſte lands of any other pariſh, townſhip, 
or place, lying within a convenient diſtance from ſuch 
hizhway ; by reaſon whereof, the ſurveyor or ſurveyors 
of ſuch highway may be forced to buy ſuch materials, 
and to make recompence and fatisfactron te the owner 
or occupier of encloſed lands, for damage which may 
be done by getting thereof: and whereas no provifon 
is made for raiſing a fund to reimburſe the expences 
which the faid ſurveyors may incur by erecting guide- 
polts, and by rendering ſatisfaQion for damages dane ta 
lands by the making of new ditches or dxains z Be it there- 
fore enacted, 1 hat upon application by ſuch ſurveyor or 
ſurveyors, -to the juſtices of the peace at their {pecial 
ſeffions, and 'oath made of the ſum or ſums of money 
which he or they have or hath, bona fide, laid out and 
expended for the purpoſes aforeſaid, the ſaid juſtices, or 
any two of them, ſhall, and are hereby impowered, by 
warrant under their hands and ſeals, to cauſe an equal 
rate to be made, for the reimburſing the ſaid ſurveyor or 
ſurveyors ſuch ſum or ſums of money, upon all the oc- 
cupiers of lands, tenements, and hereditaments, within 
ſuch pariſh, townſbip, or place, where ſuch money {ball 
be ſo expended or laid out, according to the rules an 
methods preſcribed in an a& of parliament made in tbe 
forty-third year of the reign in the late queen Elizab:th, 
intituled, An A for the reliz of the Poor ; which rate 
being confirmed and allowed by the ſaid juſtices, ſhall 
be colle&ed by the ſaid ſurveyor or ſurveyors of the bigh- 
ways; and if any perſon or perſons refuſe to pay the M9 
ney ſo aflefled on him or them, that then the {ame ſhall 
be levied by the ſaid ſurveyor or ſurveyors, by diftre(s and 
ſale of the goods and chattles of the perſon or perſons 
ſo refuſing, rendering to the party the overplus (the 1c” 
a charges of making ſuch diſtreſs being firlt deduce | 
5 | 

Se. 22. And bc it further enacted, That if any ſuch ' 
ſurveyor, or perſon employed by him, ſhall, by reaſon 
the ſearching for, digging, or getting, any gravel, la 
ſtones, chalk, or other materials, for repairing any Mg 
ways, make, or cauſe to be raade, any pit or hole in 28 
ſuch lands or grounds, rivers, or brooks, as aforeſal 
wherein ſuch materials ſhall be found ; fuch ſurvey%s 
nerſon or perſons, ſhall forthwith cauſe the ſame to he 
ufficiently fenced off, and ſuch fence ſupported and + 


paired during ſuch time as the ſaid pit or hole ſhal! -— 
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continue open 3 and ſhall, within three days after = 


or ſhall be opened or made where no gra- 
Ry ——_ ſhall be found, cauſe the "3k to 
vel, th filled up and levelled ; and Where any ſuch 
wa_ ſhall be found, within fourteen days after hav- 
4; —_ up ſufficient materials in ſuch pit or hole, cauſe 
wo lame to be filled up, floped down, or fenced off, and 
continued : and in caſe ſuch ſurveyor, perſon or per- 
(ns, ſhall neglect to hill up, flope down, or fence off, 
ſuch pit Or hole, in manner and within the time afore- 
ag he or they ſhall forfeit the ſum of ten ſhillings 
2 cvery juch default ; and in caſe ſuch ſurveyor or ſur- 
veyors, perſon or perlons, ſhall neglect to fence off ſuch 
y or hole, or to ſlope down the fame, as herein betore 
directed, for the ſpace of *ten days after he or they (hall 
have received notice for either of thoſe purpoſes from 
ary juſtice of peace, or from the owner or occupier of 
ſuch ſeveral ground, river, or brook, or any perſon hav- 
ing right of common within ſuch common or waſte Jands 
5 aforeſaid, and ſuch neglect and notice ſhall be proved 
uporr oath before one or more of the ſaid juſtices of the 
peace ; ſuch ſurveyor, perſon or perſons, ſhall forfeit and 
pay any Jum not exceeding ten peunds, nor leſs than 
torty ſhillings, tor every luch neglect, to be determined 
and adjudged by ſuch juſtice or juitices, and tv be laid 
out and applied in the tencing oft, filling up, or ſloping 
down, ſuch pit or hole, and toward the repair of the 
roads in the pariſh, towaſhip, or place, where the offence 
{{,]| be committed, in {uch manner as the ſaid juſtice or 
jultices ſhall direct and appoint which torteiture, in 
caſe the ſame he not forthwith peid, ſhall be levied as 
other forfeitures are hercin aſter directed to be levied. 
Set. 23. © And be it further enacted, That the ſaid 
ſurveyor of ſurveyors to be appointed as aforeſaid, together 
with the inhabitants and occupiers oi lands, tenennents 
and bereditaments, within each pariſh, rownthip or place, 
ſhall at proper ſeaſons in every year, ule their endeavours 
fur the repair of the highways, and {hall be chargeable 
ti.zceunto as followeth ; that is to ſay, every perſon keep- 
inz a team, draught, or plough, in ſuch pariſh, townſhip 
or place, ſhall, fix days in every year, tv be compute! 
from Michaelmas to Miclacimas, find and ſend, on ever 
day, and at every place, to be appointed by the ſurveyor 
or lurveyors for the amending the highways in ſuch parith, 
townſhip or place, cne wain, Cart, or Carriage, furnithed 
after the cuttom ot the country, with oxen, horſes, or 
aber cattle, and all other neceftaries meet to carry things 
convenient for that purpoſe, and alſo two able. men with 
each wain, cart, or carriage reſpectively ; and every per- 
lon occupying lands, tenements, or hereditaments, of the 
yearly value of fitty pounds, or above, ſhall; in like man- 
ner, ſend one wain, cart, or carriage, furniſhed with not 
leſs than three horſes, or four oxen and one horſe, or 
two oxen and two horſes, and two able men to each 
wain, cart, or carriage (except in thoſe parts of this 
kingdom, where carts with ſingle horles are generally 
uied ; and in ſuch places every ſuch perſon ſhall, in like 
manner, ſend. two carts, with one horſe and one able 
man to each cart) and in like manner for every fifty 
pounds per annum reſpeQively, which he, ſhe or they 
all fo occupy, in ſuch mev & townſhip, or place ; and 
all likewiſe find and ſend one ſufficient labourer, for 
every ten pounds per annum, which he, ſhe, or they ſhall 
occupy, above the annual value of fifty pounds, and leſs 
ian one hundred pounds z and fo for every ten pounds 
that each progreſſive and intermediate annual value of ten 
pounds ſhall fall ſhort of the further increaſe of fifty 
pounds ; and every perſon or perſons occupying lands, 
ienements, or hereditaments, in any pariſh, townſhip, or 
Prace, of the yearly value of ten pounds, and under-the 
yearly value of fifty pounds, who ſhall not keep ſuch 
*41, Craught, or plough, ſhall find and ſend ont ſuffi- 
cient labourer for every ten pounds per annum, which he, 
ſhe, or they ſhall ſo occupy, upon every of the ſaid days, 
and at every place ſo to be appointed by the ſaid ſar- 
**Jor or ſurveyors as - aforeſaid ; and every perſon or per- 
,2ns not keeping 4 team, draught, or plough, but occupy-- 
hay. lands, tenements, or hereditaments, under the yearly 
*ave of ten pounds, in every patiſh, townſhip, or place, 


and alſo every man inhabiting therein reſpeCtively, and 


being of the age of eighteen, and under the age of fixty- 
five years, not being an apprentice or menial ſervant, nor 


for the ſame, in any other paiiſh, townſhip, or place, for 
that year, ſhall by themſe]ves, or one ſufficient labourer for 
every of them, upon every of the ſaid days on which 
they ſhall be called forth by the ſaid ſurveyor or ſurveyors, 
together with the ſaid other labourers, work and labour 
in the amendment of the ſaid highways, as they ſhall be 
directed by ſuch ſurveyor or {urveyors : and if the ſaid 
carriages, or any of them, ſhall not be thought needful 
by the ſurveyor or ſurveyors, on any of the ſaid days ; 
then every ſuch perſon, who ſhould have ſent and found 
any ſuch carriage, ſhall, according to the notice to be 
given as herein after Gdirected, ſend unto the ſaid work for 
every carriage ſo ſpared, three able men, there to labour 
as aforeſaid, or pay to the ſaid ſurveyor or ſurveyors, the 
ſum of four ſhillings and fx-pence, in lieu thereof; and 
all ſuch perſons as aforeſaid ſhall reſpeQively have and 
bring with them ſuch ſhovels, ſpades, picks, mattocks, 
and ether tools and in{truments as are uſeful and proper 
for the purpoſes aforeſaid ; and all the ſaid perſons and 
carriages ſhall diligently perform the work and labour 
to which they ſhall be appointed by fuch ſurveyor or ſur- 
veyors, for eight hours in every of the ſaid days, within 
ſuch parith, townſhip or place, or in getting and carrying 
materials in and from any other pariſh, townſhip, or 
place, to be employed in the repair of the highways of 
the pariſh, townſhip, or place, for which the\ ſhall be 
required to perform iuch duty and labour as aforeſaid, 
Seft. 24. © And be it further enacted, That every 
ſuch ſurveyor or ſurveyors ſhall, from time to time, give 
to, or Cauſe to be left at the houſe or uſual place of 
abode of every perſon or perſons ſo liable to perform ſuch 
duty or labour as aforeſaid, four days notice at the leaſt of 
the day, hour and place, upon which each of the ſaid 
day's duty ſhall be required to be performed ; and every 
perſon or perſons making default in finding and ſendin 
each wain, cart or carriage, furniſhed as aforeſaid, an 
ſuch able men with the ſame, or in performing the ſaid 


y | Guty, at the time and place, and in the manner before 


direed, or in paying the compoſition for the ſame, as 
herein after mentioned, ſhall, for ever ſuch default or 
neglect, forfeit the ſum of ten ſhillings ; and every per= 
ſon or perſons making default in ſending any ſuch labourer, 
or in performing ſuch labour, at the time and place, and 
in the manner before directed, or in paying compoſition 
money for the ſame as herein after mentioned, ' ſhall, for 
every ſuch neglect, forfeit the ſum of one ſhilling and 
ſix-pence ; and the ſaid ſurveyor or ſurveyors ſhall, fairly 
and equally, demand and require ſuch duty and labour 
trom every perſon or perſons liable to perform the ſame, 
according to the directions aforeſaid, without favour or 
partiality to any perſon or perſons whomſoever ; and the 
ſaid ſurveyor or ſurveyors, or one of them, may and ſhall, 
and he and they is and are hereby required, within twenty- 
one days after every ſuch default made in performance of 
ſuch duty or labour as aforeſaid, or paying ſuch compoſi- 
tion-money for the ſame rcſpectively as herein after men- 
tioned, to proceed for the recovery of the penalty or 


manner herein after directed. : 


\ That any perſon or perſons liable to perform the ſaid duty, 
by fending a wain, cart or carriage, with men, horſes or 
oxen, in manner aforeſaid, ſhall and may compound for 


the ſaid ſurveyor or ſurveyors, or one of them at leaſt, 
two days before the firſt day on which ſuch duty ſhall 
by ſuch notice be required to be performed, ſuch 
ſum or ſums of money as the juſtices of the peace for the 
county, riding, diviſion, city, corporation, precin&- or 
liberty, wherein ſuch pariſh, townſhip or place ſhall be, 
or the major part of them at their ſaid ſpecial ſeſſions, to be 
held on the firſt Monday of O#ober, or within fifteen days 
next following in every year, ſhall adjudge and declare to 
be reaſonable, not exceeding fix ſhillin s$, nor jeſs than. 
three ſhillings for each day ; and, in default of their ad- 


judging 


having performed the ſaid duty, or paid the compoſition 


forfeiture hereby inflicted for the ſame reſpeRtively, in 


Sef?. 25. ** Provided always, and be it further enaQted, | 


the ſame, if he, ſhe or they ſhall think fit, by paying to ' 
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judging and declaring the ſame, the ſum of four ſhillings 
and fix-pence, for and in lieu of every ſuch day's duty ; 
and that any perion or perſons liable to ſend a labourer 
or labourers, in reſpe&t of his, her or their occupying 
lands, tenements or hereditam::nts, of the yearly value of 
ten pounds or upwards, by ſuch progreſſion as aforeſaid, 
ſhall and may compound for the ſame, if he, ſhe or they 
ſhall thiak fit, by paying to the ſurveyor or ſurveyors, or 
one of theth, ' for every ten pounds per annum, the - ſum 
of eight pence; and every houtholder, or other perſon or 
perſons occupying lands, tenements or hereditameats, 
under the yearly value of ten pounds, and above the yearly 
value of three .pounds, ſhall and may compound tor the 
ſame, if he, ſhe or they ſhall think fit, by paying to the 
ſaid ſurveyor or ſurveyors, or one of them, the ſum of 
ſix pence ; and every -other inhabitant, liable to perform 
ſuch _ or labour as aforeſaid, ſhall and may compound 
for the ſame, if he, ſhe or they ſhall think fit, by paying 
to the ſaid turveyor or ſurveyors, or one of them, the ſum 
of four pence, for and in lieu of every ſuch day's _— 
or labour reipeCtively, at leaſt two days before the fir 
day on which ſuch du:y or labour ſhall, by ſuch reſpective 
notices, be ſo required to be performed, 

S-. 26. © Provided alſo, and 4be it further enacted, 
That the ſurveyor or ſurveyors of every pariſt, townſhip 
or place, where the number of inhabitants liable to per- 
form ſuch Juty ſhall conſiſt of two hundred perſons, or 
upwards, ſhall; on the firſt or ſecond Sunday in Fanuary 
in every. year, cauſe ten days notice at the leaſt to be 


- given in the church or chapel of ſuch pariſh, townſhip or 


place, of the time and place when and where the perſons 
inclined to compound for the ſaid duty, in manner afore- 
ſaid, may pay their compoſition money ; and all and 
every perſon or perſons who ſhall pay the compoſition 
authorized and atlowed by this a, purſuant to ſuch no- 
tice, ſhall be diſcharged from the performance of ſuch 
duty, and the forfeitures hereby impoſed for his, her or 
their default therein ; and that in ſuch pariſh, townſhip 


' or place where ſuch notice ſhall be given as aforeſaid, 


no compoſition ſhall be permitted, unleſs the ſame ſhall 
be paid at the day, or within the time, to be expreſſed 
in ſuch notice ; but in caſes where the occupation of any 
lands, tenements or hereditaments ſhall be changed, or 
any new occupant or inhabitant ſhall come to reſide in 
ſuch pariſh, townſhip or place, after the time appointed 
for ſuch payment ; then the perſon or perſons occupying 
ſuch lands, tenements or hereditaments, or ſo reſiding in 
ſuch pariſh, townſhip or place, ſhall be allowed to com- 
pound in manner aforeſaid ; provided he, ſhe or they ſhall 
Pay the ſaid compoſition money to the ſaid ſurveyor or 


ſurveyors, or one of them, within fourteen days after 


he, ſhe or they ſhall enter upon ſuch lands, tenements 
or hereditaments, or ſhall come to reſide in ſuch pariſh, 
townſhip or place. | 

Sef. 27. ** Provided likewiſe, and be it further enacted, 
That nothing herein contained ſhall extend, or be con- 
ſtrued to extend, to oblige any perſon or perſons keep- 
ing a team, draught or —_ as aforeſaid, and not oc- 
cupying lands, tenements or hereditaments, above the 
yearly value of ffty pounds, to find and ſend, or com- 
pound for more than one wain, cart or carriage, with men 
to attend the ſame in manner as above directed : And 
that if any perſon or perſons ſhall keep any team, draught 
or plough, or any part thereof, for part of the year in 
one pariſh, townſhip or place, and for part of the year in 
anoth-r pariſh, townſhip or place ; the duty ſhall be per- 
formed by ſuch team, draught or plough in the pariſh, 
townſhip or place where fuch perſon or perſons ſhall 
uſually reſide. | Hs 

Se@2. 28. * And whereas, by ſeveral acts of parliament 
concerning turnpike roads, a certain part of the duty 
called ſtatute duty, is or may be direted to be performed 
on ſuch roads ; and it may happen in ſome places, that 
the ſeveral perſons liable thereto, may have compounded 
for the ſame ; Be it therefore further enacted, That in all 
ſuch caſes, the ſurveyor or ſurveyors of the highways of 
the pariſh, townſhip or place where ſuch compoſition 
ſhall have been made, ſhall pay to the treaſurer or ſur- 
veyor of ſuch turnpike roads, a certain part of the com- 


H I G 
poſition money ſo received, to be proportioned accordin 
to the number of days duty which ſuch perſon or pcrign; 
was or were liable to perform on ſuch turnpike road, 

Seft. 29. ** And be it further enacted, That if upon 
application of the ſurveyor or ſurveyors of the highway 
for any pariſh, townſhip or place, to the juſtices of the 
peace for the county, riding, divition, city, corporation 
precinCt or liberty, wherein ſuch pariſh, townſhip or place 
lieth, at their general or quarter-ſeflions of the peace, the 
ſaid juſtices, or the major part of them, ſhall be fully fa 
tisfied, by proof upon oath, that the duty hereby direAtd to 
be performed, and the money hereby authorized to be cg]. 
leted and received, has been performed, applied and ex. 
pended according to the directions of this act ; or ſhall he 
fully ſatisfhed, that the common highways, bridges, -cauf. 
ways, ftreets- or pavements belonging to ſuch pariſh, 
townſhip or place, are ſo far out of order that they can- 
not be ſufficiently amended and repaired, paved, cleanſed 
and ſupported Pl the means herein before preſcribed 
(notice being firſt given of ſuch intended application, at 
the church or chapel of ſuch pariſh,: townſhip or place, 
on ſome Sunday preceeding ſuch quarter-ſeſſions) that then, 
and in any of the faid caſes, one or more aſleſlment or 
a{leſſments upon all and every the occupiers of lands, 
tenements and hereditaments within "y ſuch pariſh, 
townſhip or place, ſhall or may be made, levied and col- 
lected by ſuch perſon and perſons, and allowed in fuch 
manner as the ſaid juſtices, by their order at ſuch ſeffions, 
{hall diret and appoint in that behalf; and the money 
thereby raiſed, ſhall be employed and accounted for ac- 
cording to the orders and directions of the faid juſtices, 
for and towards the amending, repairing, paving, cleanſing 
and ſupporting ſuch highways, cauſways, ſtreets, pave- 
ments and bridges, from time to time, as need ſhall re- 
quire ; and the ſaid aſſefiments ſhall, by virtue of a war- 
rant under the hand and ſeal of one juſtice of the peace, 
be levied by diſtreſs and fale of the goods of every perſon 
ſo aſſeſſed, and not paying the ſame within ten days after 
demand ; rendering the overplus of the value of the goods 
ſo diſtrained to the owner and owners thereof, the ne- 
ceſlary charges of making ſuch diſtreſs and ſale being ful 
deducted. 

Se&2. 30, © Provided nevertheleſs, That no ſuch aſle- 
ment or aſſe{iments to be made in any one year, ſhall ex- 
ceed the rate of ſix-pence in the pound of the year 
value of the lands, tenements and hereditaments {0 
alleſled. | : 

Se. 31. © And be it further enacted, "That no fine, 
iſſue, penalty or forfeiture, for not repairing the high- 
ways, or not appearing to any indittment or preſentment 
for not repairing the ſame, ſhall hereafter be returned into 
the court of exchequer, or other court, but ſhall be levied 
by and paid into the hands of ſuch perſon or perſons rehid- 
ing in or near the pariſh, townſhip or place where the 
road ſhall lie, as the court, impoſing ſuch fines, ilucs, 
penalties or forfeitures, ſhall order and direct to be ap- 
plied towards the repair and amendment of ſuch high- 
ways ; and if any fine, iſſue, penalty or forfeiture to 0 
impoſed on any ſuch pariſh, townſhip or place, for not 
repairing the highways, or nct appearing as aforeſaid, 
ſhall hereafter be levied on any one or more of the inha- 
tants of ſuch pariſh, townſhip or place ; that then ſuck 
inhabitant or inbabitants ſhall and may make his or their 
complaint to the juſtices of the peace at their ſpecial 
ſeſſions ; and the faid juſtices, or any two of them, a* 
hereby impowered and authorized, by warrant under theif 
hands and ſeals, to cauſe a rate to be made, according t9 
the form and manner herein laſt before preſcribed, for the 
reimburſing ſuch'inhabitant or inhabitants the monies {a 
levied on him or them as aforeſaid ; which rate, ſo made 
and confirmed by any two juſtices, ſhall be colleted and 
levied by the ſurveyor or ſurveyors of the highways 
ſuch pariſh, townſhip or place, ſo preſented or indicted 28 
aforeſaid ; and the ſaid ſurveyor or ſurveyors ſhall within 
one month next after the making and confirming the at 
aforeſaid, colle&, levy and pay unto ſuch inhabitant 
inhabitants, the money fo levied on him or them a5 afore- 


ſaid. | 
2 Set. 32 
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$:. 32. And be it further enated, That the ſurveyor | wood, fixed upon the parapets or battlements of bridFes, 
or ſurveyors of the highways for every pariſh, townthip | and may pull down, deſtroy, obliterate or deface any 
or place, thall carefully and diigently collect all the rates, | mile-ſtone or poſt graduated, or direQtion-poſt or ſtone, | 
forteitures, penalties and compoſitions, directed and al-| erefted or to be erected, upon an highway : For pre-" 
lowed to be received and taken by virtue of this at ; and | vention thereof, Be it enacted, That every perſon who 
ſhall keep one or more book or books, in which he or | ſhall be guilty of any ſuch offence, ſhall, upon complaint 
they ſhall fairly enter an account of all ſuch money as he | thereof made to any juſtice of the peace of the county, 
ſhall hae come to his or their hands by virtue and for | riding, diviſion, city, corporation, precin& or liber 
the purpoſes of this act, and to whom and on what occa- | where the ſame ſhall be proved to be done, by the oath 
fon he or they ſhall have diſpoſed of the fame ; and ſhall | of any one credible witneſs, or upon view of the juſtice 
alio enter in ſuch book or books a liſt or liſts of all ſuch | himſelf, forfeit, for every of the ſaid offences, any ſum 
ſums of money a3 ſhall then remain due and owing from | not exceeding five pounds, nor leſs than ten ſhillings; of 
any perion or perſons in reſpect of the payments, com- | be committed to the houſe of correftion of ſuch county, 
li10ns, rates, afſeſiments, penalties or forfeitures, to | riding, diviſion, city, corporation, precin&t or liberty, 
be collected, received or taken, for and in reſpect of the | there to be whipped and kept to hard labour for any time 
faid highways, by virtue of this act ; andthe ſaid ſurveyor | not quaagrg.. one calendar tmofith; nor leſs than ſeven | 
or iurveyors thall alſo enter in the ſaid book or books an| days, at the diſcretion of ſuch juſtice, 
account of all tools, materials, implements, and other | Se, 35. © And be it further enadted, That if any 
things provided for the repair of the ſaid highways, at| ſurveyor of the highways, after his acceptance of the ſaid 
the public expence of ſuch pariſh, townſhip or place : | office, ſhall neglect his duty in any thing required of him 
and every ſuch turveyor or —_- ſhall, at the ſaid ſpe-| by this a&, for which no particular penalty is impoſed, 
cial ſeſſions io be held on the firſt Monday in Ofteber, or | he ſhall forfeit, for every tuch offence, any ſum not ex- 
within fifteen days after, as aforeſaid, in every year, pro- | ceeding five pounds, nor leſs than ten ſhillings ; at the 
duce ſuch book or books to the 7 rapes of the peace at- | difcretion of the juſtice or juſtices having jurifdiftion 
tending iuch Jjeflions ; and ſhall then and there verity the | therein, L F Vs F0I0e 
ſeveral entries therein on oath before the {aid juſtices ;| Se. 36. © And be it further enated, That the juſ-' 
and {hall then, or within fourteen days after ſuch ſeffions, | tices of peace of all cities, corporations, boroughs and 
deliver the taid book or books, together with all ſuch] other places, are hereb impowered to put in execution 
ſums of money as ſhall remain in his or their hands, and | every part of this a& within their reſpetive juriſdictions. 
likewi.e ail cools, materials, implements, and other] - $-&. 37. ** And be it turther enacted, That no perſon. "0 
things as atorelaid, to the ſucceeding ſurveyor or ſurvey-| or perſons ſhall receive any tum of money or fee whatſd- 
ors tor ſuch pariſh, townſhip or place : and it ſhall and | ever of any ſurveyor or / Penner of the highways, fer 
may be lawiul ior ſuch ſucceeding {uryeyor or ſurveyors, | the oath taken, or account given by them at ſuch ſpecial 
and they arc hereby reſpectively required to recover, col-| ſeflions as aforeſaid; and if any perſons or perſons ſhalt: 
lect and receive all fuck ſums of money which ſhall be | receive any ſuch ſum of money or fee, he ſhall forteit the 
due and owing as aforeſaid, by all fuch ways and means | ſum of ten pounds, 5 $0 | 
as tully and eirectually, to all intents and purpoſes, as the | Sed7, 38. © And whereas the highways, not being 
pieceding ſurveyor or ſurveyors coula, might or ought | turnpike roads, are much prejudiced by the narrowneſs 
t» {idve recovered, collected or received the ſame: ana mn} of the wheels of the ſeveral carriages travelling thereon, ' 
cale .uch ſurveyor or ſuryeyors ſhall negie&t ro provide | and by the exceffive burthens loaded in ſuch carriages, , 
ſach book ori books, or to enter ſuch retpeRive accounts | Be it enacted, "That no waggon, having the fole'or bot- 
21d iſts therein,” or to deliver: the faid book or books, and | tum of the fellies of the wheels of lefs breadth than nine 
lucy tools, materials, implements, and other ng as | inches, ſhall go or be drawn with mote than fix horſes ; 
aior-i414, to the ſucceeding ſurveyor or ſurveyors, he or| and'that no cart, having the ſole or bottom of the fellies 
they (tall, for every tuch offence, forfeit the ſum of five] ot. the wheels thereof, of leſs breadth than nine inches, ' 
pou''v: + and in cate he or they ſhall make default in the{ ſhall go or be drawn with more than four horſes ; and © 
pry m-nt or the money fo remaining in his hands, within | that no' waggon having the ſcle or bottom of the fel- 
tac time, 'and according to the directions aforeſaid, he or | lies of the wheels of the breadth of nine inches, ſhall 
they ſhall forfeit double the value of ſuch money. _ | go or be drawn with more than eight horſes ; and that. 
Sef?. 33. * And be. it turther' enacted, "That where| no cart, having the tole or bottom of the fellies cf the 
any !ands have been or ſhall 'be given for the mainte-| wheels of the breadth of nite inches, ſhall pv or be. 
nance of cauſways, pavements, highways and bridges; | drawn with more thah five horſes reſpeQtively, upon tuch 
all ſuch perſons that are or ſhall be enfeoifed or ' truſted | highways, under the pains, petialties, and forfeitures here- 
with any ſuch lands, ſhall let them to farm at the moſt in after mentioned (that is to ſay) that the owner or dri-' 
improved yearly value without fine ;: and that the juſtices| ver of {uch waggon or- cart reſpeRively, ſhall forfeit and ' 
of the peace in their open ſeflions ſha]l and/may enquire, } looſe all the horſes above the number hereby ſo refpec-" 
by ſich ways and means as they ſhall think fiing, into] tively limited as aforeſaid, with all 'geers, bridles, halters, 
the value of ali ſuch lands fo given or to be given z and} and: accoutrements, to the ſole uſe and' benefit of any per-' 
order the improvement and employmeat of the rents and | ſon or perſons who ſhall ſeize or diftrain the ſanrie, 
profits thereof, according to the will and direQtion of the] 8&7. 39. 44 And be it further enated, That no wag- 
do'ur of {uch iands, it they find that the perſons fo in-| gon, having the. wheels bound with ftreaks of tire of a 
truſted haye been' negligent or faulty, in the performance ſel breadth than two inches and an half when worn, or- 
of heir truſt, (exc-pt ſuch lands 'as have been given for | being ſet or faſtned on with roſe-headed nails, fhall go or 
the uſes aforeſaid to any college or hall, in either of the | be drawn with more than three horfes ; and that every - 
univerſities of this kingdom' which have viſitors of their | owner or driver of any ſuch. waggon ſhall forfeit and loſe 
own); any law, ſtatute; uſage or cuſtam to the contrary | all ſuch horſes above the number of three, with all geers,* 
notwithftanding. | LO +44 + | bridles, 'halters and accoutrements, to the fole tle and' 
Seat, 34. * And whereas in ſome places it hath been| benefit of any perſon or perſons, who ſhall (ſeize or dif-" 
and may be found necetlary to ſecure horſe cauſways and | train the ſame. '' | on Ser RY 
foot cauſways to travel upon, in public highways,” by Se. 40. ©* Provided alſo, That the regulations herein 
polts, blocks or great ſtones, fixt in the ground, or by | before mentioned, concerning the number of horſes and” 
banks of earth caſt up, or: otherwiſe, from being broken | wheels: of carriages, ſhall not be deemed or 'conftrued to' 
Up and ſpoiled with waggons,' wains, carts or — extend to carts, waggons, or other carriages, employed 
and foraſmuch as ſeveral evil diſpoſed perſons do wiltully | only in carrying any one ſtone, block of matble, or piece 
or wantonly pull up, cut down and remove the faid poſts, | of metal | or 'timber; or to ſuch ammunition or artillery 
blocks and great ſtones, - fo: fixed as aforeſaid,” and allo dig | as ſhall 'be forhis majeſty's ſervice ; nor ſhall be deemed” 
and caſt. down. the ſaid banks, which are the ſecurities and | or conſtrued to extend to carts, waggons,%of other carri- 
defence of the: ſaid cauſways, whereby.the cauſways are | ages employed only 'in huſbandry or manvring of land ;' 
Siten ruined and deftroyed:; and ſuch. evil diſpoſed perſons| or carrging-of only hay, firaw, fodder, or:corri vnthre/bed," 
may break, damage or throw down ſtones, bricks or ill Michaelmas one thouſand ſeven hundred an&fixty-nine. 
Vol, MW, : H b h ; '  _ - Seht, 4bs 
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Sef. 41. ©* Provided always, and it is hereby enacted 
and declared, That any perſon or perſons who ſhall make 
any ſcizure or diſtreſs, for any of the forfeitures or pen- 
altics hereby incurred, ſhall deliver the hozſe or horſes, 
or other thi gs, ſo ſeiſed or diſtrained, into the cuſtody 
of the conſtable, headborough, tythingman, or ſome other 
officer of the pariſh, townſhip or place, where ſuch 
diſtreſs or ſeizure is made, or of the next pariſh, town- 
ſhip or place (who are hereby required to receive into 
their cuſtody, and ſafely to keep the ſame) till the perſon 
or perſons who made ſuch diftreſs or ſcizure ſhall make 
proof upon oath, before ſome juſtice of the peace, of the 
offence committed, which he or they is and are hereb 
required to make within fix days after ſuch ſeizure or dil- 
treſs; or in default therefore, ſuch horſe or other thing 
ſhall be delivered to the owner thereof, and the perſon 
making ſuch. ſeizure ſhall pay ſuch reaſonable charges to 
the conſtable or other officer, for the keeping and ſecuring 
thereof, as the ſaid juſtice or juſtices ſhall aliow and direct ; 
and the faid juſtice or juſtices, before whom ſuch proof 
is made, are hereby required to iſſue their precept to ſuch 
couſtable or other officer, immediately to deliver the horſe 
or horſes, or other things, ſo forfeited to the party or par- 
ties who ſeized or diſtrained the ſame, to and for his and 
their ſole uſe and benefit ; paying ſuch reaſonable charges 
for keeping and fecuring thereof, as the ſaid juſtice or 
juſtices ſhall allow and diret: and every perſon making 
ſeizure of any ſuch horſe or other thing, and not proſecu- 
ting ſuch ſeizure within the time and in manner aforeſaid, 

all forſeit to the owner of ſuch horſe or other thing, the 
ſum of forty ſhillings for every ſuch ſeizure. 

Sef?, 42. * And for the better diſcovery of offenders 


goa: this preſent a, be it enacted, That the @wner 


every Waggon, Wain, or cart, ſhall place, write, 
or paint, or cauſe to be placed, written, or painted, upon 
ſome conſpicuous part of his waggon, wain or cart, be- 
fore-he or ſhe ſhall uſe or drive the ſame upon any public 
highway, his or her chriſtian and ſurname, and the place 
of his or her abode, in large legible letters, and con- 
tinue the ſame thereupon ſo-long as ſuch waggon or cart 
ſhall be uſed upon any ſuck highway : and ay perſon 
or perſons ſhall neglect the ſame, or place, write or print, 
or cauſe to be placed, written or printed, any falſe or 
fiftitious name or place of abode on ſuch waggon, wain or 
cart, he or ſhe ſhall forfeit, for every ſuch offence, the 
ſum of twenty ſhillings. 
| Set. 43. © And whereas many bad accidents happen» 
and great miſchiefs are frequently done, upon the ſtreets 
and highways, by the negligence or wilful miſbehaviour of 
perſons driving carriages thereon ; Be it therefore further 
enacted, That if the driver of any cart, car, dray or 
Wwaggon, ſhall ride upon any ſuch carriage in any ftreet 
or highway, not having ſome other perſon on foot or on 
horſeback, to guide the ſame (ſuch carriages as are reſpec- 
tively drawn by one horſe only, or by two horſes abreaſt, 
and are conduted by ſome perſon holding the reins of 
ſuch horſe or horſes, excepted) or if the driver of any 
carriage whatſoever, on any part of any fireet or high- 
way, ſhall, by negligence or wilful miſbehaviour, cauſe 
any hurt or damage to any perſon or cortogs paſſing or 
being upon ſuch ſtreet or highway ; or ſhall, by negli- 
gence or wilful mifbehaviour, prevent, hinder, or inter- 
rupt the ſree paſlage of any other carriage, or of his ma- 
jceſty's ſubjects, on the ſaid highways ; or if the driver of 
any empty: or unloaded waggon, cart, or other carriage, 
ſhall refuſe or neglect to turn aſide and make way for 
any coach, chariot, chaiſe, loaded waggon, cart, or 
other loaded carriage, any ſuch driver offending in any of 
the caſes aforeſaid, and being convicted of ſuch offence, 
either by his own confeſſion, or by the oath of one or 
more credible witneſs or witneſles, before any juſtice of 


the peace of the county, riding, diviſion, city, corpora-; 


tion, precinCEt, or liberty, where ſuch offence ſhall be 


committed, ſhall, for every ſuch offence forfeit any ſum 


not exceeding ten ſhillings, in caſe uch driver ſhall not 
be the owner of ſuch. carriage ; and, in caſe the offen- 
der be owner, of ſuch carriage, then any ſum not ex- 
ceeding twenty ſhillings ; or ſhall be committed to the 
houſe. of correction for any time not exceeding one 
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| month, at the diſcretion of ſuch juſtice ; ahd every ſuck 
driver offending in eithec of the ſaid caſes, ſhall and may, 


by authority of this aft, and without any other warrant, * 
be apprehended by any perſon or perſons who ſhall fee 
ſuch offence committed ; and ſhall be immediately con. 
veyed or delivered to a conſtable, or other peace-officer, 
in order to be conveyed before ſome juſtice of the peace, 
to be dealt with according to law. 

$22. 44. © And be it further enated, That where 
the juſtices of the peace in any city or market town, not 
having already effeftual proviſion made for ſuch city or 
market town by any former law, or the major part of 
them, at their general or quarter-ſefſions, ſhall judge ie 
neceflary to appoint a ſcavenger or G—_ for clean- 
ſing the ſtreets therein, the ſaid juſtices ſhall and may, 
from time to time, nominate and appoint ſuch perſon or 
perſons as they ſhall think fitting for that purpoſe ; and 
alſo to order the repairing of ſuch ſtreets therein as they 
ſhall judge neceſſary ; and for defraying the charges there- 
of, an aflefiment or aſſeſiments, not exceeding fix-pence 
in the pound/in one year, ſhall and may, from time to 
time, be equally made upon all and every the occupi- 
ers of houſes, lands, tenements, and hereditaments, in 
the reſpeRive pariſhes wherein ſuch ſtreets ſhall lie, with- 
in ſuch cities or market towns ; and ſuch aſteflment or 
aſleſiments ſhall and may from time to time, be made by 
ſuch perſon or perſons, and levied and colleed in (ſuch 
manner as the faid juſtices, by their order at ſuch ſef- 
ſions, ſhall direRt and appoint in that behalf; and the 
money thereby raiſed ſhall be employed and accounted 
for according to the orders and directions of the faid juſ- 
tices, for and towards the repairing and cleanſing the {aid 
ſtreets from time to time : and the ſaid affe{liments, being 
allowed under the hands and ſeals of ſuch juſtices, 
and may be leyied, by warrant under their hands and ſeals, 
by diſtreſs and ſale of the goods and chattles of ſuch per- 
ſons not paying the ſame within eight days after deman- | 
ded, rendering the overplus (if any be) to the owner; 
the neceſlary charges of making, keeping, and ſelling, 
ſuch diſtreſs being firſt deducted. 

Sea2. 45. © And be it further enafted, That it ſhall 
and may be lawful for any two or more juſtices of the 
peace for any county, riding, diviſion, city, corporation, 

i or liberty, and they are hereby impowered, 
from time to time, whenever they ſhall judge proper, to 
| hold any ſpecial ſeflions, beſides that which ts herein be«. 

fore direted, for executing the purpoſes of this act. 

Se. 45. ** And be it further enated, That in caſe 
any perſon or perſons ſhall reſiſt, or make forcible oppo- 
ſition againſt any perſon or perſons employed in the due 
execution of. this at; or ſhall hinder, or attempt to pre- 
vent or obſtruct, the ſeizing or diſtraining of any horſe 
hereby direQed to be forfeited for the offences herein be- 
fore mentioned ; or make any reſcue of cattle, or other 

oods, diſtrained by virtue of this at; or if any con- 
le, headborough: or tythingman, ſhall refuſe or neg- 
let to execute or obey any warrant or precept granted 
by any juſtice or juſtices of the peace, purſuant to the 
directions of this alt ; every ſuch perſon offending there- 
in, and being convicted thereof, ſhall, for every tuch of- 
fence forfeit any ſum not exceeding ten pounds, nor lefs 
than ow ſhillings, at the diſcretion of the juſtice or 
juſtices of the peace before whom he or ſhe ſhall be 
convicted ; to be paid to the ſurveyor or ſurveyors of the 
highway of the pariſh, townſhip or place where the of- 
fence was committed, to be laid out in the repair of the 
highway : and in caſe he or ſhe do not forthwith pay, of 
ſecure to be paid, the ſaid forfeiture, after fuch convic- 
tion; then it ſhall and may be lawful for ſuch juſtice of 
juſtices of the peace, to commit ſuch perſon. or perſons to 
the common gaol or houſe of correction of the county, 
riding,” diviſion, city, corporation, precin& or liberty 
where ſuch offence ſhall be committed, there to reman 
for any time not exceeding three months, unleſs the {aid 
forfeiture ſhall be ſooner paid. 

$:4. 47. © And be it further enafted, That all pen- 
alties and forfeitures by this a impoſed for any offence 
againſt the ſame, and all coſts and charges to be allowed . 


and ordered by the authority of this act, (the Manner, of 
'. $6 levying 
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Jerging and recovering of which is not hereby otherwiſe 
particularly directed), thall be levied by diltrefs and falel 
of the goods and chattels of the offender or perſon liable 
or ordered to pay the ſame reſpectively, by warrant under 
the hand and ſeal of ſome juſtice of the peace. for the 
county, riding, diviſion or place where tuch offence; 
neglect or detault ſhall happen, or ſuch order for pay- 
meat of ſuch coſts or charges ſhall be made, rendering 
the overpJus of ſuch diſtreſs, if any, to the party or par- 
ties, aſter deduQiing the charges of making: the ſame ; 
which warrant-ſuch -juſtice is hereby impowered and re- 
uired to grant upon conviction of .ihe offender by con- 
jethon or upon the oath of one or more credible witne(s 
or witneſſes, or upon order made as aforeſaid 5 and the 
penalties and for:citures, when fo levied, ſhall be paid, 
the one balf to the informer, and the other: halt to the 
ſyrveyor of the highway where ſuch offence, neglect or 


default ſhall happen 3 to be employed towards the repair | by ſuch juſtice vr juſtices reſpe 


a1 0: 
the offence for which ſuch aQion is brought, ſhall haie 


| been committed, 

_ Sect. 49. Provided alivays, and be it further me, 
Phat no convittion ſhall be had or made by virtue © 
this a&, unleſs upon confeſſion of the party acculed, or 
upon the'oath of one or more credible witneſs or witnelles ; 
and that any inhabitant of any pariſh, townſhip, or place, 
it which any offence ſhall be committed contrary to this 
act, ſhall be deemed a competent witneſs, notwithſtanding 
13h her being an inhabitant. of ſuch pariſh, townſhip, 
LI? 1. $61" wn | 

"$222. 50. And be it further enated, That it ſhall 
and may be lawful for any juſtice or juſtices of the peace, 
to adminiſter an oath to any witneſs or witneſles, or other 
perſon or perſons, 'for the botter diſcovery and execution 
of the ſeveral matters or thirigs herein before authorized 
of directed to be examined, Ro into, or performed, 


ively. 


thereof,; unleſs otherwiſe direCted by this aft : and in caſeſ S2#; 51.” And be it further enated 


ſuch diftreſs cannot be found, and ſuch' penalties and' for- 
fcitures, or the ſaid coſts or - charges ſhall not be forth- 
with paid, it ſhall and may be lawful for ſuch juſtice, and: 
he is hereby authorized and required, by warrant under 
his hand and ſeal, to commit ſuch offender or offenders; 
or perſon or . perſons liable to pay the-ſame reſpectively, 
to the common gaol or houſe of correction of the county, 
riding, diviſion or place where the offence ſhall be com- 
mitted, or ſuch order as aforeſaid ſhall be made, for any 
time not excecding three months ; unleſs the ſaid penalty, 
forfeiture, coſts or charges ſhall reſpectively be. ſooner 
paid: and if ſuch offender or oftenders, or perſon or cg 
jans. liable or ordered to pay the ſame reſpeRively, ſhall 
live out of the. juriſdiftion of the juſtice or juſtices hereby 
authorized to grant ſuch warrant ; it ſhall and may be 
lawful for any juſtice of the peace cf the county, riding, 
diviſion or place wherein ſuch perſon ſhall inhabit ; and 
every ſuch juſtice is hereby required, upon requeſt to him 
for that purpoſe made, and upon'a true copy of the con- 
riction whereby ſuch forfeiture or penalty was incurred, 
or of the order for the payment of ſuch coſts or charges 
produced and proved by a credible witneſs upon oath, by 
warrant under his hand and ſeal, to cauſe the penalty or 
forfeiture mentioned in ſuch' conviction, or' the coſts or 
charges mentioned in ſuch order, to be levied by diſtreſs 
and fale of the goods and chattels of ſuch offender or of- 
fenders, or perſon or perſons liable or ordered to pay the 
{ame reſpeQtively, as aforeſaid ; and if no ſufficient diftreſs 
can be had, to commit ſuch offender or offenders, or per- 
ton or perſons liable as aforeſaid, to the common gaol or 
bouſe of corretion of ſuch county, riding, diviſion or 
place, for the time and in manner aforeſaid. | 
$24. 48. ** And be it further enacted, That every pro- 
ſecutor or informer may, at his eleRion, ſue for and re- 
cover any forfeiture or penalty impoſed by this act, either 
in the manner herein before directed, or by action at law, 
to be brought by ſuch informer or proſecutor in any of 
his majeſty's courts of record in manner following; (that 
is to ſay) where any perſon ſhall be liable to ſuch pecuni- 
ary penalty, it ſhall and may be lawful to. ſue for and re- 
cover the fame by action of debt; in.which it ſhall be 
ſufficient to declare, that the defendant is indebted to the 
plaintiff in the ſum of being forfeited by an act 
palled in 'the- ſeverirh year- of the reign of his. -preſent 
majeſty, intituled, An ac? to explain, amend and reduce into 
one att of parliament, the ſeveral flatutes now in being far the 
 emendiment and preſervation of the publick highways of this 
kingdom ; and for other purpoſes therein mentioned ; and 
where the penalty or forfeiture is or ſhall be of any horſe 
or other goods, by an ation of trover 'againft the perſon 
liable to ſuch penalty or forfeiture, in which the forfer- 
Lure ſhall be ſufficient evidence of property to the plaintiff; 
and in which the value: of ſuch horſe or other goods, as 
is or are liable to the forfeiture, ſhall be given in damages, 
without any proof of ſeizure or demand ; and the plain- 
uf, if he recover in any ſuch action, ſhall have double 
coſts : provided that there ſha)l not be more than one re- 
covery for the ſame offence ; and that ten days notice, in 
writing, be given to the party offending, previous to the 
.commencement of ſuch ation ; and that the fame be 


. t | » That where any. 
diſtreſs. thall. be made for any ſum or ſums of money ta 
be levied by virtue of this act, the diſtreſs itſelf ſhall not. 
be deemed unlawful, nor the party or parties making the 
fame be deemed a treſpaſſer or wreaths on account of 
any default or want of form in any proceedings relating 
thereto; nor ſhall the party or arties diſtraining be deem=. 
ed a treſpaſſer or treſpaſſers, ah initio, on. account of any , 
irregularity which ſhall be afterwards done by the party. 
of parties diſtraining ; but the' perſon or perſons aggrieved 
by ſuch irregularity, may recover full ſatisfaRion Ke the - 
ſpecial damage in an a&tion on the caſe. 4 146-4) 

Se. 52. Provided always; That no. plaintiff or plain- . 
tiffs ſhall recover in any aCtion for any irregularity, treſ=. 
paſs, or wrongful proceedings, if tender of ſufficient a-.. 
mends' ſhall be made by or on the behalf of the party or 
parties, who ſhall have committed, or cauſed to be com=. 
mitted, any fiuch irregularity, treſpaſs, or wrongful pro-' 
ceedings, before ſuch aCtion brought : and in caſe no ſuch. 
tender ſhall have been made, it ſhall and may be lawful 
for the defendants in any ſuch ation, by leave of the. 
court where ſuch ation ſhall depend, at any time before. 
iſſue joined, to pay into court ſuch ſum of money as he. 
or they ſhall ſee fit ; whereupon ſuch proceedings, or or- 
ders and judgement, ſhall be had, made, and given, in 
and by ſuch court, as in other ations where the £245 Har 
is allowed to pay money into court. 

Seft, 53. Provided alſo, and be it further enacted, 
That if any perſon ſhall think himſelf or herſelf aggrieved 
by any thing done in'purſuance of this at, and for which 
no particular method of relief hath been already appointed ; 
or if any perſon ſhall, at any time hereafter, think him- 


ſelf or herſelf injured by the. incloſing of any common 


highway, after a writ of af quod damnum iſſued, and in- 

quiſition thereupon taken ; then, in any of the ſaid caſes, 
every fuch perſon may appeal to the juſtices of the, peace 
at any general quarter ſeſſions of the peace-to be held for , 
the county, riding, divifion, city,; corporation, precin&t, . 
or liberty, wherein. the cauſe of ſuch' complaint ſhall ariſe, 
and within four months after the cauſe of fuch complaint... 
ſhall have ariſen, or after the incloſing ſuch commoa 
highway as aforeſaid ; ſuch appellant giving, or cauſing 
to be given, eight days notice at the'leaſt in writing of I 
his or her intention to appeal, and: of the matter thereof, 


to'the juſtice 'or other perſon or perſons: againſt whom | 


ſuch complaint ſhall be made ; and, within four days after 
ſuch notice, entering into recognizance before ſome juſtice 
of the peace for the ſaid county, riding, diviſion, city, _ 
corporation, 'precint, or liberty, with one ſufficient - 
ſurety, conditioned to try ſuch appeal at,” and abide the 
order of, and pay ſuch cofts as ſhall be awarded by the 
juſtices of fuch. quarter ſeffion ; and every juſtice of the 
peace, and other perſon, having received_ notice of ſuch 
appeal as af6reſaid, ſhall return all proceedings whatever 
had before them reſpeively, touching the matter of ſuch 
appeal, fo the ſaid juſtices at their general quarter-ſeſſions_ 
aforeſaid, on pain of forfeiting five pounds. for every ſuch 
negle&; and the faid juſtices at ſuch ſeſſion, upon due 
proof of fach notice' being given' as aforeſaid, and of the 
entering into ſuch ' recognizance, ſhall hear and finally 
2termihe the cauſes and” matters of ſuch appeal in a ſum- 


| brought and commenced within one calendar month after 
i 


| mary way, and award ſuch. colts to the parties appealing 


H 1 G 


or appealcd againſt as they, the ſaid juſtices, ſhall think 
p?oper; to be levied and recovered as herein before directed ; 
and the determination of ſuch quarter ſeſſions ſhall be 
final and concluſive to all intents and purpoſes : and that 
no proceeding to be had or taken in purſuance of this at 
ſhall be quaſhed or vacated for want of form, or removed 
by certiorari, or any other writ or proceſs whatſoever, ex- 
cept as herein before mentioned, into any of his majeſty's 
courts of record at Wejtmin/ier ; any law or ſtatute to the 
contrary notwithſtanding. 

Seft. 54. © Provided, That no ſuch appeal ſhall be 
made againſt any conviction, for the forfeiture of an 
horſe or other beaſt by virtue of this att, unleſs the per- 
ſon convicted ſhall, at the time of ſuch conviction, give 
notice of his or her intention to appeal ; and at the ſame 
time enter into recognizance, with ſufficient ſureties, to 
pay the value of ſuch horſe or other beaſt, in caſe ſuch 
conviction ſhall be affirmed, upon ſuch appeal; and upon 
his or her giving ſuch ſecurity, ſuch horſe or other beaſt 
thall be forthwith delivered to ſuch perlon. ' 

Sea. 55, * And be it further enacted, That if any 
aCtion or 1uit ſhall be commenced againſt any perſon or 
perſons for any thing done or ated in purſuance of this 
act: then, and in every ſuch caſe, ſuch action or ſuit ſhall 
be commenced or proſecuted within three calendar months 
after the fat committed, and not afterwards; and the 
ſame, and every ſuch aCtion or ſuit, ſhall be brought in 
the county, riding, diviſion, city, corporation, precinct 
or liberty, where the perſon againſt whom ſuch action or 
ſuit thal} be commenced doth ordinarily inhabit and reſide, 
Or in. which the tact was committed, and not elſewhere ; 
and the defendani or deiendants, in every ſuch action or 
ſuit, thall and may plead the general iſlue, and give this 
a&t and the ſpecial matter in evidence at any trial to be 
had thereupon, and that the ſame was done in purſuance 
and by the authority of this preſent at : and if the ſame 
ſhail appear to have been ſo done, or if any ſuch ation 
or ſuit thali be brought after the time limited for bringing 


the ſame, or be brought and laid in any other county, 


riding, diviſion, city, corporation, precinct or liberty, 
than as afore mentioned, then the jury ſhali find for the 
defendant or defendants ; or if the plaintiff or plaintitts 
ſhall become nonfuit, or diſcontinue his, her or their ac- 
tion after the defendant or defendants ſhall have appeared ; 


. or if upon demurrer judgment ſhall be given againſt the 


Plaintiff or plaintiffs, ihe defendan or detendants ſhall 
and may recover treble coſts, and have the like remedy 
for recovery thereof, as any defendant or defendants ha 
or have in any other caſes by law. 

Seft. 56. This aQt ſhall commence on the 21ſt day 
of Scptember next. 

Set. 57. Repeals the aQts, 13 Ed. I. 14 & 15 Hen. 
Vill. 26 Hen. Vill. 2 & 3 Ph. & M. 5 Eliz. 18 Eliz. 
27 Eliz. 39 Eliz. 22 Car. ll, 3 Hil. & Ma, 5&8 VV. 
Itl 8&9. 1I. 6 Ann, 9g Ann. 1 Geo. |. 1 Ge. I. 5 
Geo. 1. 7 Geo. Il. Part of 9g Geo, I. 15 Geo. UI. 16 Gee. 
It. 26 wee. II. 3o Gee. II. 

Stat. 8 Geo. 3. c. 5. [Intituled]) © An at to explain, 
amend, and render more effeCtual, an act paſſed in the 
ſeventh year of his preſent majeſty's reign, intituled, An 
att to explain, amend, and reduce into one att of parliament, 
the ſeveral /latutes now in being for the amendment ana pre- 


ſervation of the publick highways of this kingdem; and for 


other purpoſes therein mentioned.” | 
Se. x, + Whereas by an at paſled in the ſeventh 
year of his preſent majeſty's reign, intituled, 4: a# to 
explain, amend, and reduce into one att of parliament, the ſe- 
w:ral /latutes now in being for the amendment and preſervation 
of the publick highways of this kingdom ; and for other pur- 
p:jes therem mentioned; it 1s, among, other things, enacted! 
and declaied, That no waggon, having the wheels bound 
with ſtreaks or tire of a leſs breadth than two inches and 
a haif, wacn worn, or being ſet and taſtened on with 
roſe-headed nails, ſhall go or be drawn with more than 
three horſes ; and that every owner or driver of any ſuch 
waggon tihall torfeit and loſe all ſuch norſes above the 
Number three, with all geers, bridles, halters, and ac- 
coutrements, to the ſole utc and benefit of any perſon or 
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perſons who hal} ſeize or diftrain the ſame ; with a proviſo 
next aſter the ſaid clauſe, containing particular reftjic. 
tions as therein mentioned : and whereas preat inconye. 
niences have ariſen; and may ariſe, from the ſaid clauſe 
which require an immediate remedy : therefore, Be it en. 
acted, 'I hat as well.the ſaid claule as the ſaid proviſo, and 
every thing therein reſpeQively contained, ſhall be, ang 
the ſame is and are hereby repealed and made void to all 
intents and purpoſes, 

ett, 2. Provided always, and be it further enaQted, 


That nothing in the ſaid recited a&t contained Cconcermn 


y | the number of horſes, ſhall extend, or be conſtrued tg 


extend, to any carts, waggons, ot other Carriages em 
ployed only in carrying any one ſtone, block of marble 
cable rope, piece of metal or timber, or to ſuch ammu- 
nition or artillery as ſhall be for his majeſty's tervice, 

Set, 3. And whereas in and by the laid a&t, an :& 
paſſed in the fourtcenth and fifteenth ot king Henry the 
eighth, for altering highways in the weld of Kent ; and an 
act paſled in the twenty-fixth year of the ſaid king, inti- 
tuled, A bill for the highways in the county af Suflex, are 
repealed: and whereas great benefits have ariſen to the - 
highways of the ſaid counties of Kent and Suſſex, from 
the exerciſe of the powers given by the ſaid aQts Jaſt men- 
tioned : 'T herefore, Be it hereby further enacted, That 
the ſaid laſt, mentior.ed a&ts ſhall be, and the ſame are 
hereby revived, and ſhall be and remain in full force and 
efte&t to all intents and purpoſes whatſoever. 

Set, 4 And be it further enacted by the authori 
aforeſaid, That nothing in the ſaid recited a or this A 
contained, touching the making and returning liſts of 
qualified perſons to be ſurveyors of hz highways, and 
the appointment of ſuch ſurveyors, nor the repeal of part 
of an at made in the third year of king 1/iliiam and 
queen Mary, relating to ſuch ſurveyors, ſhall extend, or 
be conſtrued, deemed, or taken to extend to the city of 
Brijlol ; but that the ſeveral acts of parliament which have 
been paſled previous to the ſaid a&t of laſt ſeſſion relative 
to ſurveyors of the highways, and to cleanſing, paving, 
lighting, and regulating, the ſtreets and other places within 
the ſaid city, ſhall remain in full force, and be executed 
In as full and ample manner and form, to all intents and 
purpoſes, as the ſame might or ought to have been if 
neither the ſaid act of laſt ſeflion, nor this act, had cver 
been made; and the competent number ot qualified per- 
ſons of which a liſt is directed by the ſaid act of the third 
of king William and queen Mary, to be returned for each 
pariſh to the juſtices at their ſpecial feſhons, in order for 
the appointment of ſurveyors, is hereby declared, io far 
as concerns the city of Br:/to], ſhall be ten at the leaſt ; 
and that all appointments of ſuch ſurveyors that have been 
made within the faid city by virtue of the ſaid a& of laſt 
ſeflion, ſhall from henceforth be void. 


4+. Statute concerning turnpike roads. 


Stat. 7 Geo, 3. Cap. 40. [intituled] & An a to explain, 
amend, and reduce into one act of parliament, the ge- 
neral laws now in being for regulating the turnpike 10ads 


of this kingdom; and for other purpoſes therein men» 
tioned. 2 s3, | 


Sef?, 1. *© Whereas the laws for the general regula- 
tion of the turnpike roads of this kingdom are very nu- 
merous, and in ſome reſpeQs ineffectual : and whereas 
the good purpoſes thereby intended might be better efftec- 
ted if the ſaid laws were entirely repealed, and one law 
made for carrying ſuch purpoſes into execution: wherefore 
Be it enacted, "I hat ir ſhall and may be lawful to and 
for all commiſſioners and truſtees appointed, or who 
ſhall hereafter be appointed, by any act or a&ts of par- 
liament for the repair of any turnpike road within that 
part of Great Britain called England, or any five or more 
of them, at a general meeting, if they ſhall'think pro- 


per, at any 2r as many gate or gates, bar or bars, 25 


they have erected or ſhall ere for the receiving of any 
toll or tolls, or upon any part of the road within their 
reſpeCive juriſdictions, and at ſuch a diſtance from any 


curnpike-bar or toll-gate as they reſpectively ſhall think 
| | | requiſite. 
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requiſite and expedient, to order and cauſe to be built or 
erected any crane, machine, or engine, which they ſhall 
judge proper for the weighing of carts, ,waggons, or 
other carriages, for the conveying of any goods or mer- 
chandize whatever z and by writing ſigned by them, or 
ans five or more of them, to order al} and every or any 
ſuch carri.ge or carriages, which ſhall paſs through any 
ſuch gate or bar, to be weighed, together with the load- 
ing thereof; and for them, or any hive or more of them, 
or for any perſon or perſons impowered by any five or 
more of them, to receive and take, over and above the 
toll already granted or hereafter to be granted, the ſum 
of twenty ſhillings for every hundred weight, which 
every waggon or four wheeled carriage (not having the 
ſole or botzwom of the fellies of the wheels of the breadth 
of nine inches) together with the loading thereof, ſhall 
weigh over and above the weight of fixty hundred ; and 
the like ſum of twenty ſhillings, for every hundred 
weight which every waggon or four wheeled carriage, 
having the fole or bottom of the fellies of the wheels ot 
the breadth or gage of nine inches, together with the | 
loading thereof, ſhall weigh over and above the weight 
of fix tons; and the like ſum of twenty ſhillings for 
every hundred weight which every cart or two wheeled 
carriage, having the ſole or bottom of the fellies of the | 
wheels of the breadth or gage of nine inches, together 
with the loading thereof, ſhall weigh over and above the 
weight of three tons : which faid additional toll or duty, 
hereby granted and made payable, ſhall and may be le- 
vied and recovered upon any perfor liable thereto in any 
of the caſes aforelaid, or his or her goods or chattles, 
who ſhall, after demand made thereof, refuſe or neglect 
to pay the ſame, in ſuch manner as any other toll or 
duty, payable at the ſame turnpike-gaie or bar, 1s or 
ſhall be by law to be levied and recovered ; and the mo- 
ney ariſing from ſuch additional duty, ſhall be applied to 
the repair of the turnpike road where the ſame ſhall be 
collected. 

$2, 2. © Provided always, That the regulations 
herein before mentioned ſhall not extend, or be deemed 
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or to be erected upon any part of the turnpike road in or 
upon which ſuch waggon, wain, cart, or carriage reſpec- 
tively, ſball travel, paſs, or be drawn. | 

SecF. 5. ** And be it enaQted, That it ſhall not. be 
lawful for the truſtees of any turnpike road to make com- 
poſition for tolls for or in reſpect of any Waggon, wain, 
cart, or Carriage, or horſes or beaſts of draught draw- 
ing the ſame, unleſs ſuck waggons, wains, carts, and 
carriages, have the fellies of the wheels thereof of the 
breadth or gage of nine inches; any law to the contrary 
thereof notwithſtanding. ET NO 

Sed?, 6. ** And be it further enated, That if any per- 
ſon or perſons ſhall unload, or cauſe to be unloaden, any 
goods, wares, or merchandizes, from any cart, waggon, 
or other carriage (except ſuch carriages as are herein be- 
fore excepted) at or betore the ſame. ſhall come to w; 
turnpike-gate or weighing engine erected, or to be erected, 
by virtue or in purſuance of this or any other a&t made, 
or to be made, for the repair or preſervation of any turn- 
pike road within this kingdom ; or ſhall load or lay. upon 
ſuch carriage (except as atoreſaid) after the ſame ſhall have 
paſſed any ſuch turnpike-gate or weighing engine, any 
goods, wares, or manta, rao taken or unloaden from 
any horie, cart, or other carriage, belonging to, or hired 
or borrowed by, the ſame waggoner or carrier, in order 
to avoid the payment of the ſaid reſpeQive duties of twenty 
ſhillings per hundred ; each and every perſon ſo offending, 
and being thereof lawfully convicted before the truttees 


of ſuch tolls or dutics, or any three or more of them, or. 


one or more juſtice or juſtices of the peace for the county, 
riding, diviſion, or place, where the offence ſhall be com- 
mitted, upon the oath of one or more credible witneſs or 
witneſſes, ſhall forfeit and pay the ſum of five pounds, to be 
levied upon the goods and chattels of the owners of ſuch 
cart, waggon, or other carriage; and each and cvery 
driver of tuch waggon or carriage ſo offending, and bein 

thereot convicted as aforeſaid, ſhall be committed to the 
houſe of correction tor the ſpace of one month : and in 
caſe any collector or recgiver of the tolls or duties at any 
gate or turnpike where, or near to which any crane, ma- 


or conſtrued to extend, to any waggons or wains having | chine, or engine, for weighing of carriages ſhall be built 


the axletrees thereof of ſuch different lengths, that the 
diitance from wheel to wheel of the narrower pair of 
the ſaid wheels be not more than four feet two inches, to 
be meaſured at the ground ; and that the diſtance from 
wheel co wheel of the other pair thereof be ſuch, that 
the fore and hind wheels of ſuch waggons and wains ſhall 
roll only one ſingle ſurface or path of fixteen inches wide 
at the leaſt, on each ſide of the ſaid waggons or wains. 
"and having the felhes thereof of the breadth of nine in- 
ches from fide to fide at the bottom or ſole thereof ; but 
that the ſame ſhall paſs upon any turnpike road, and 
through any toll-gate or bar within one hundred miles 
from London, upon paying only ſo much of the tolls and 
dutics as ſhajl not exceed one half of the full toll or duty 
payable, or by this act intended to be paid, for all wag- 
gons or wains having the fellies of the wheels of the 
breadth or gage of nine inches from fide to fide, or for the 
horſes or beaſts of draught drawing the ſame, and not 
rolling a ſurface of ſixteen inches, in the manner herein 
betore {et forth. | 

Sef?, 3. Provided alſo, That the regulations herein 
betore mentioned concerning the wheels of carriages, and 
their loading, ſhall not extend, or be deemed or con- 
ftrued to extend to any carts, waggons, or other carri- 
ages, employed only in huſbandry, or carrying only ma- 
nue for land, hay, ſtraw, fodder, or corn unthreſhed. 

Sect. 4. ** And for the better diſcovering and detefting 
the oftenders againſt this aR, It is hereby further enacted, 
That it ſhall and may be'lawful to and for all the truſtees 
appointed or to be appointed by any a& or acts of parlia- 
inent, made or to be made for the repairing or amending 
any turnpike road within the kingdom, or any two or 
more of them, and they are hereby authorized and re- 
quired, by writing under their hands, to order the fellies 
ot all waggons, wains, carts, or other carriages, which 
are or ought to be of the breadth or gage herein before 
Circted and preſcribed, to be meaſured and gaged at any 


and erected, ſhall permit or ſuffer any cart, waggon, or 
carriage as aforeſaid, being laden, to pals of tepals through 
any ſuch gate or turnpike without werghing the ſame, and 
being thereof convicted in manner aforciaid ; fuch col- 
lector or receiver, ſo offending, ſhall be immediately dif- 
charged, and rendered incapable of holding any office 
under the ſaid truſtees, or ſhall forfeit the ſum of five 
j-ounds, at the option of ſuch truſtees, | 

Seft. 7. © And be it further enacted, That no wag- 
gon, wain or cart, ſhall paſs along any turnpike-road, 
being above 20 miles from the cities of London or 1/e/1- 
min/ter, having the fellies of the wheels thereof of the 
breadth or gage of nine inches at the bottom, unleſs the 


ſame ſhall ve made and conſtructed in ſuch manner, that. 


no pair of wheeis, (except ſuch as ſhall roll a ſurface of 
ſixteen inches) ſhall be wider than four feet ſix inches 
trom inſide to infide, to be meaſured on the ground ; and 
that the diſtance trom the center of the fore wheel to the 
center of the hind wheel of any ſuch waggon or four 


| wheel carriage (not being uſed for the carriage of timber 


only) be not above nine feet, to be meaſured from the 
center of the axle-trees at the ends thereof; on pain of 


the owner or owners of every ſuch waggon, wain or. 


cart, forfeiting the ſum of five pounds for every ſuch 
offence : and the ſurveyor or ſurveyors, gate-keeper or 
vate-keepers of any turnpike-road, is and are hereby aus 
thorized and required, at any turnpike or toll-gate, or 
at any other place upon the turnpike-road, to meaſure 
every ſuch waggon, wain or cart; and if any maſter or 
driver of any waggon, wain or cart ſhall hinder or refuſe 
to permit ſuch ſurveyor or ſurveyors, gate-keeper or gates 
keepers, to meaſure ſuch waggon, Wain or cart as afore- 
ſaid, he or ſhe ſhall forfeit the ſum of five pounds ; and 
it ſhall not be lawful for any ſuch waggon, wain or cart, 
not permitted to be meaſured as aforeſaid, to paſs along 
any turnpike-road. th he 

Se. 8. © And be it further enated, That no wag- 


Weighing-engine, or at any turnpike or toll-gate, erected g9ns a or other four wheeled carriage, having the 
"" & $ 
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Me of bottom of the fellies of the wheels of the bieadth 
or gave of nine inches, ſhall paſs or be drawn on any 
turnpike-road with more than eight horſes z nor any cart, 
or other two wheeled carriage, having wheels. of the 
breadth aforeſaid; ſhall paſs or be drawn upon any turn- 
pike-road with more than five horſes; the horſes in ſuch 
reipective carriages to be drawn in pairs, except where 
there is ar! 09d horſe, and except where the number ot 
horſes ſhall not exceed four: and alſo that no Waggnn. 
wain, or other four-wheeled carriage, having the fellies 
of the wheels of leſs breadth than nine inches, ſhall paſs 
or be drawn on any turnpike-road with more than fix 
horſes; or ſix oxen or neat cattle in pairs, and two 
horſe: ; or eight oxen or neat cattle in pairs, and one 
horſe: and that no cart or other two wheeled carriage, 
having the fellies of the wheels of leſs breadth than nine 
inches, ſhall paſs or be drawn on any turnpike-road with 
more than three horſes ; or ſix oxen or neat cattle in pairs, 
and one hotſe; or four oxen or neat cattle in pairs, and 
two horſes ; on pain of the owner of ſuch waggon, wain, 
cart or carriage, forteiting the ſum of twenty ſhillings, 
and zlſo every horſe or other beaſt of gs above the 
numbers herein before reſpectively preſcribed and limited, 
to any perſon or perſons who ſhall ſeize or ſue for the 
ſame ; except as herein after mentioned. 

Se. 9. © And be it further enacted, "That if any 
perſon or perſons ſhall take off, or cauſe to be taken off, 
any horſe or horſes, or other beaſt, of draught, from any 
waggon or other carriage, or ſhall alter, or _cauſe the 
diftance of the wheels thereof to be altered, at or before 
the ſame ſhall come to any of the ſaid gates or turnpikes, 
with intent to avoid any toll, forteiture or penalty, for 
drawing, with a greater number of horſes or beaſts of 
draught, or in any other manner than hereby allowed ; ! 
each and every perſon ſo offending, and being convicted 
thereof before the ſaid truſtees, or any three or more of 
them, or one or more juſtice or juſtices of the peace for 
the county, riding, diviſion or place where the offence 
ſhall be committed, upon the oath of one or more credi- 
ble witneſs or witneſſes, ſhall forfeit and pay the ſum ot 
five pounds, | 

Seer. 10, ©* And be it further enacted and declared, 
That every perſon who ſhall drive any waggon or other 
Carriage upon any turnpike road, with more horſes or 
beatts of draught than ſuch waggon or other carriage, 
Thall, on the ſame day, have pailed with through any 
turnpike-bar or gate, ſhall be deemed and adjudged to 
have taken off the ſaid horſes or beaſts of draught with 
intent to avoid paying the toll or duty, | 

Se. 11. Provided always, and be it further enacted, 
T hat if it ſhall appear to the truſtees of any turnpike-road 
within this kingdom, or any nine of them, at any of 
their publick mectings, that it is impracticable for any 
waggon or other four wheeled carriage, with the weights 
£0 the ſame reſpeCively allowed as aforeſaid, to be drawn 
up any hill or hills, lying in or __ ſuch turnpike-road, 
by the number of horſes herein before reſpeCtively allowed, 
without manifeſt inconvenience and hazard; in ſuch caſe 
it ſhall and may be lawful to and for the ſaid truſtees, 
or any nine of them, to allow ſuch number of horſes as 
they ſhall judge neceſſary, not exceeding ten for ſuch 
nine inch wheels, and not exceeding fix for ſuch wheels 
of leſs breadth than nine inches, to be uſed in ſuch wag- 
gon or four-wheeled carriage for the purpoſe only of 
drawing the ſame up ſuch hi!l or hills as aforeſaid ; the 
length and extent of ſuch hill or hills to be ſpecified in 
ſuch order of allowance, and the termination at each end 
thereof to be marked by a poſt or ſtone to be erected at 
ſuch reſpeQive boundaries ; and the ſaid order of aliow- 
ance ſhall be certified by the ſaid truſtees or their clerk, 
to the next general quartcr-ſeſſions of the peace of the 
county, riding, diviſion, city, corporation, precinct or 
liberty, within which ſuch hill or hills ſhall be reſpec- 
tively ſituated; and if the facts upon which the ſame is 
founded, ſhall, at the ſaid quarter-ſeſſions, be proved up- 
on oath of two credible witnefles, to the ſatisfaction of 
the juſtices on the bench, or the major part of them, the 
ſaid order of allowance ſhall be confirmed, and filed 
among the records of the ſeflions by the clerk of the peace, 


or otherwiſe ſhall be vacated and quaſhed 5 and frpm and! 


Wn: 


aftcf and ſuch confirmation and filing, no perſon ſhall bs 
liable to any penalty or forfeiture for uſing fuch number 
of horſes as ſhall be fo allowed, in drawing any wagg 


or other four wheeled carriage up ſuch hill or hits. 


ſpectively. | 

Set, 12. ** Provided alfo, and be it further enaQeq 
That if it ſhall appear upon the oaths of credible wit- 
neſles, to the ſatisfaction ot any juſtice or juſtices of the 
peace, commiſſioners or truſtees, or of any court of juſ. 
tice authorized to enforce the execution of this act, that 
any waggon, cart or carriage, could not, by rea{on of 
deep ſaow or ice, be drawn with the reſpe&tive weichts 
and by rhe number of horſes or beaſts of draught, hereby 
reſpeQtively allowed; then, and in every ſuch caſe, it 
ſhall and may be lawful for ſuch juſtice or juſtices of peace, 
commiſſioners, truſtees or court reſpectively, and th 
are hereby reſpectively required to ſtop all proceedings be- 
fore them reſpeCtively for the recovery of any penalty or 
forfeiture which- may have been incurred by drawing a 
greater number cf horſes or beaſts of draught than are 
hereby allowed ; any thing herein contained to the con- 
trary notwithſtanding. poet: 

Sed?. 13. ** And whereas preat damage is done to turn- 
pike roads by waggons and four wheeled carriages with 
narrow wheels, drawn by horſes in pairs ; for remed 
thereof, Be it enacted, That it ſhall not be lawful for 
any waggon or four wheeled carriage, having the ſole or 
bottom of the fellies of the wheels thereof of leſs breadth 
or gage than nine inches, to paſs upon any turnpike-road, 
or through any turnpike gate or bar, if the ſame be drawn 
by horſes in pairs, (other than and except waggons and 
four wheeled carriages loaden with fiſh, rabbits, poul- 
try, calves alive or ſlaughtered, or lambs only.) | 

Sed. 14. ** Provided always, and be it further enac- | 
ted, That no waggon, cart or other carriage, travelling 
upon any of the ſaid turupike-roads, ſhall be drawn or 
turned out of the ſame into any of the roads adjacent, 
not being turnpike roads, in order to avoid, and thereby 
avoiding, paying the tolls and duties by this or any other 
act or as made or to be mede payable at any gate or 
turnpike erected or to be erected for the colleting and re- 
ceiving the ſame ; upon pain of forfeiting and looſing any 
one of the horſes drawing the ſame, not being the thill 
or ſhaft horſe, with all his geers and accoutrements, to 
the ſole uſe and benefit of any perſon or perſons who 
ſeize and diſtrain the ſame. 

Seat. T5. © And be it further enafted by the authori 
aforeſaid, That if any toll-gatherer or gate keeper ſhall 
permit or ſuffer any waggon, wain, cart or other car- ' 
riage, to be drawn or paſs upon any turnpike-road within 
the view or with. the knowledge of ſuch gate-keeper or 
toll-gatherer, or to paſs through any toll-gate or bar with 
any greater number of horſes, oxen or neat cattle, or 
with any carriage conſtructed or drawn in any other man« 
ner than is before directed, and ſhall not, within the 
ſpace of one week, proceed for the recovery of the for- 
teiture or penalty hereby inflicted for every ſuch offence, 
in the manner directed or authorized by this act, he ſhall 
a a and pay, for every ſuch offence, the ſun oi forty 

WINgS., 

Sed?. 16. © And be it further enated, That in caſe 
any perſon or perſons ſhall, upon any turnpike-road, drive 
or act as the driver or drivers of any waggon, cart, wail 
or carriage, having wheels of a conſtrain not authori« 
zed by this at, or drawn by more than the number of 
horſes, oxen or neat cattle hereby reſpeCtively appointed; 
that then, and in every ſuch caſe, it ſhall and may be !aw- 
ful to and for any conſtable, tythingman, ſurveyor, ot 
any other perſon, to apprehend and take, or cauſe to be 
apprehended and taken, ſuch perſon or perſons ſo driving, 
or aCting as driver or drivers as aforeſaid, before one or 
more juſtice or juſtices of the peace for the county, ridings 
diviſion or place where the ſaid offence ſhall be committed; 
and upon conviction thereof, either by confeſſion of the 
party, or by the oath of one or more credibte witneſs 
or witneſſes before ſuch juſtice or juſtices of the peace, 
every ſuch perſon or perſons ſo offending ſhall reſpectively 
forfeit and pay, for every ſuch offence, the ſum of five 


pounds, 
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0:9, 17, © Provided always, and be it further eyaQed, 
That where any drag iron or other inſtrument ſhall be af- 
fxed under the ſole of the wheel or wheels of any wag- 

on or other carriage, to make the paſſage of ſuch wag- 
"n or carriage more eaſy and ſecure down ſteep hills ; 
every ſuch drag iron or other inſtrument ſhall be flat at 
he bottom or fole thereof, and ſhall not be of leſs breadth 
wh the fellies of the wheels under which the ſame ſhall 
be ſo affixed 3 oN pain of the owner of _ ſuch wag- 
»n or other carriage forfeiting the ſum of forty ſhillings 
Pr every ſuch offence. | | 
$:, 18. © And be it further enacted, That every ow- 
ner or owners of any waggon, wain, cart or carriage, 
ſhall paint, or cauſe to be painted, in large and legible 
characters, upon the tilts of every ſuch waggon, wain, 
cart or carriage which has a tilt, and upon the moſt con- 
ſpicuous part of ſuch waggon, wain, cart or carriage 
which has not a tilt, before he, ſhe or they (hall uſe or 
drive the ſame upon any twurnpike-road, his, her or their 
Chriſtian name and ſurname or names, and the place of 
| his, her or their abode; and every owner or owners of 
every common or ſtage waggon or cart ſhall, over and 
above his, her or their Chriſtian and ſurname or names, 
int or cauſe to be painted on the part, and in manner 
as aforeſaid, the following words, COMMON STAGE 
WAGG/)N, or CART), as the caſe may be: and it 
any owner or owners of any ſuch waggon, wain, cart 
or carriage, ſhall travel with or uſe, by himſelf, herſelf 
or theirſelves, ſervant or ſervants, any ſuch waggon, 
wain, cart or Carriage, without having his, her or their 
Chriſtian name and ſurname or names, and place of 
abode, ſo painted thereon ; or if any perſon or perſons 
ſhall paint or cauſe to be painted, any falſe or fictitious 
- name on ſuch waggon, wain, cart or Carriage, he, ſhe or 
they ſhall forfeit the ſum of five pounds : and if any ow- 
ner or owners of any common ſtage waggon or cart ſhall 
travel with or uſe the ſame by himſelf, herſelf or their- 
ſelves, ſervant or ſervants, without haying the words 
hereby required to be painted thereon reſpectively ; he, 
ſhe or they ſhall forfeit the ſum of forty ſhillings. 

Se. 19. © And whereas in and by ſeveral ats of 
parliament made and. paſſed for amending and repairing 
particular turnpike roads within this kingdom, ſeveral 
high and extraordinary tolls are granted and directed to 
be levied and paid for waggons, carts and other carriages, 
drawn by more than a certain number of horſes or beaſts 
of draught therein reipeRively mentioned, with an intent 
in effect to prohibit the paſſage of ſuch carriages, and 
thereby the better to preſerve the ſaid roads ; now 1t 1s 
hereby further enaCted, That it ſhall and may be lawful 
to and for the truſices appointed or to be appointed, in or 
by virtue of any act of parliament made or to be made 
for repairing and amending ſuch particular roads as afore- 
ſaid, or any five or more of ſuch truſtees reſpeQively, 
within their reſpective diſtricts, and they are hereby au- 
thorized and required, at the firſt meeting after the com- 
mencement of this act, to mitigate, leſſen and reduce the 
faid high and extraordinary tolls and duties, for and in re- 
ſpe& of ſuch waggons or other wheel carriages only ha- 
ving wheels of the breadth or gage of nine inches as 
aforeſaid, in ſuch manner as no greater toll or duty, in 
reſpect to waggons, be demanded or taken for the ſame 
than is wes. and directed by the ſaid acts reſpectively, 
to be paid and taken for waggons and othe; four wheel 
carriages drawn by four horſes or beaſts of draught ; and 
that no greater toll or duty be demanded or taken for carts, 
having the fellies of their wheels of the breadth or 
of nine inches, than is provided and directed by the ſaid 
aQs reipeively, to be taken for carts drawn by three hor- 
ſs; and the FAT truſtees within their reſpeChve diſtricts, 
or any five or more of them reſpectively, are hereby au- 
thorized and required to give direQtions in writing to the 
&veral colleors within Fch their reſpeCtive diſtrifts, to 
take and receive ſuch tolls and duties, and no other ; any 
law or ſtatute to the contrary notwithſtanding, : 

S:8. 20. And be it further enacted by the authori 
aforeſaid, That the truſtees appointed or to be appointed, 
y virtue or under the authority of any act of patliament 
madeor to be made, for making, repairing or amending 


(uppike-roads, of ſuch pexſon or pertons as arg or ſhall be 
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authorized by them, ſhall and may, and are hereby res 
quired to demand and take for every waggon, wain, cart 


or carriage, having the fellies of the wheels thereof of 


lefs breadth or gage than nine inches from ſide to fide at 
the leaſt, at the bottom or ſole. thereof, and for the hor- 
ſes or beaſts of draught drawing the ſame, one half more 
than the tolls or duties which are or ſhall be payable for 
the ſame reſpeQively by any a& or as of parliament 
made or to be made, for making, amending or repairing 


turnpike-roads, before any ſuch waggon, wain, cart or - 


carriage reſpectively, ſhall be permitted to paſs through 
any nrapiorguts or gates, bar or bars where tolls ſhall 
be payable by virtue of any ſuch as, 


Sect. 21. 4 Provided always, and be it enacted, That 
it ſhall and may be lawful to and for any cart or carriage 


drawn by two horſes or four oxen, and no more, havin 


the fellies of the wheels thereof of the breadth or gage of 
s$ upon 


ſix inches at the bottom from ſide to fide, to pa 
any turnpike-road, and through any turnpike-gate or 
bar, paying the tolls or duties required to be paid by any 
of the ſaid as reſpeCively, 

Sec?. 22. © And whereas there are, or hereaſter may 


be, in ſeveral aCts of parliament for making, amending and. 
repairing turnpike-roads, exemptions allowed from pay-. 


ment of tolls in particular caſes therein reſpeQively men- 
tioned ; and liberties are or may be ajlowed, in particular 
caſes, to pay leſs tolls than are charged upon other wag- 
gons, wains, Carts and carriages paſling through turnpike- 


gates or bars: and whereas it will tend to the advantage 
and preſervation of turnpike-roads, to confine ſuch ex- 


emptions, liberties, privileges and advantages to carri- 
ages with wheels of the breadth or gage of nine inches as 
aforeſaid, except as herein after excepted ; Be it there- 
fore enaQted, "That no perſon ſhall, by virtue of the ſaid 
acts of parliament, have, claim or take the benefit or ad- 
vantage of any exemption from toll or part of tolls, or 


to pay leſs toll for or in reſpe& of any waggon, wain, 


cart or other carriage, or horſe drawing the ſame, and 
carrying any particular kind of goods than other carri- 
ages of the like nature carrying other goods ought to pay; 


unleſs ſuch waggon, wain, cart or other carriage, have 


the ſole or botrom of the tellies of the wheels thereot of 
the breadth or gage of nine inches as aforeſaid ; other 
than and except carts and carriages drawn by two horſes. 


or four oxen, and no more, having the ſole or bottom of 
the fellies of the wheels thereof of the breadth or gage 


of ſix inches as aforeſaid; and other than and except 
carts and carriages employed in carrying corn or grain in 
the ſtraw, hay, fodder, dung, lime for the improvement 
of land, or other manure, or any implements of huſban- 


dry only ; but that the toll required by the ſaid atts re- 
ſpeQively, together with the additional tolls hereby di-_ 


rected tv be taken, for or in reſpect of every ſuch waggon, 
wain, Cart or other carriage, having the ſole or bottom of 
the fellies of the wheels thereof of leſs breadth or gage 
than nine inches as aforeſaid, and for and in reſpert of 


horſes or beaſts of draught, drawing the ſame (except as. 
- paid in the ſame manner to all, 


before excepted) ſhall 
intents and purpoſes, as if no exemption or leſs toll had 
been enacted or allowed by any of the ſaid as reſpec- 
tively, and as fully as all other waggons, wains, carts 


and carriages, and horſes drawing the ſame, cught reſpec= 
tively to pay which are not intitled to any exemption - 
from. toll, .in- the whole or part, or to pay a leſs toll 


than other waggons, wains, carts and carriages ; any law 
or ſtatute to the contrary notwithſtanding, . | 


Seet. 2.3. ** Provided always, That nothing iri this a&. 


ſhall extend, or be conſtrued to extend, to any chaiſe ma-. 


rine, coach, Jandau, berlin, chariot, caliſh or hearſe ; or. 
to any caravan or covered carriage of any nobleman or, 


tleman for his private uſe ; or to ſuch ammunition or. 
artillery as ſhall be for his majeſty's ſervice ; or to any 
cart or carriage drawn by one horſe or two oxen, and no 
more; or to any carriage, having the ſole or bottom. of 
the fellies of the wheels thereof of the breadth of nine 


inches, which ſhall be laden with one ſtone, block of. 


marble, one piece of metal, or one piece of timber. 
Se. 24. 45 Provided alſo, and be it enated, That if 
any perſon or perſous ſhall take the benefit of any exemp- 
tion 
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Yen under, or by virtue of this or any other a& made or 
hereafter to be made, for the repair of any turnpike-road, 
in any fraudulent or colJufive manner whatſoever ; ſuch- 
| qu of perſons ſhall forfeit, for every ſuch offence, a 
um not exceeding five pounds, nor leſs than forty ſhillings, 


. at the diſcretion of the juſtice or juſtices before whom ſuch 


offender ſhall be convicted, 

Set. 25. * And whereas in and by ſeveral aQts of par- 
liament made and paſſed for amending and repairing par- 
ticular turnpike-roads within this kingdom, there is no 
power given to the truſtees to leffen the tolls, although 
ſuch turnpike-roads may be ſufficiently, or in a great de- 
oree, amended and repaired ; and all, or the greateſt part 
of the money borrowed upon the credit of any ſuch atts 
Have been paid and diſcharged ; Beit therefore further en-' 
acted, That it ſhall and may be lawful to and for the 
truſtees appointed in and by virtue of any a&t of parha- 
ment now in force, for repairing and amending ſuch par- 
ticular roads as aforeſaid, or any thirteen or more of ſuch 
truſtees reſpectively, and they are hereby impowered in 
any of the caſcs aforeſaid, at a-meeting to be held for that 
purpoſe, of which one calendar month's notice ſhall be ; 
given in writing, to be affixed on all the turnpike gates 
which ſhall be then erected upon ſuch reſpective roads, 
from time to time, to leflen or reduce all or any of the 
tolls granted by any of the ſaid reſpective afts, for and 
during ſuch time as the faid truſtees, or any thirteen or 
more of them, ſhall think proper ; and afterwards at. 
any meeting io be held as aforeſaid, from time to time, 
if they ſhail ſee occaſion, to advance all oor any of the 
tolls fo leflened, to any ſum or fums of money not exceed- 
Ing the ſeveral rates granted by ſuch acts of parliament 
reſpedively. | 

$28. 26. © Provided nevertheleſs, That where the 
whole money borrowed on the credit of the tolls granted 
by any ſuch 2& ſhall not have been paid and diſcharged, 
no ſuch to!ls ſhall be leflened or reduced without the con- 
ſent of the perſon or perſons intitled to fave t1xths of the 
money remaining due upon {uch reſpective tolls. | 

See. 27. © And be it further enacte, That where 
there arc two or more turnpike-roacs «ynder ſeveral aCts of 
parliament, within the ſame pariſh, townſhip or place, 
and the ſtatute duty direted hy #1 ſoch acts to be raken 
or applied for the repair of ſuch turnpike roads within 
ſuch parith, townihip or place, ſhall exceed rhree days 
duty in the whole ; then and in ſuch caſe, it ſhall and 
may be lawtul for two or more juſtices of the peace of 
the county, riding, diviſion or place where ſuch turnpike- 
roads ſhall be, and they are hereby required, at ſome ſpe- 
cial feffions, to adjuſt and proportion ſuch ſtatute duty, 
| betwixt ſuch turnpike roads and the other highways in ſuch 
pariſh, townſhip or place, in ſuch manner as they ſhall 


WV 


think fit, having regard to the extent and condition of the 


faid ſeveral roads and highw and alſo ty the tolls and 
reyenyes ariſing from ſuch turnpike roads reſpectively, 


{the faid juſtices previouſly ſummoning the clerks and fur- 


veyors of the ſuch turnpike roads, and likewiſe the furvey- 
ors of the highways for ſuch pariſh, townſhip or place, 
who are hereby reſpectively required to attend the juſtices 
.upon ſuch ſummons. 

See, 28. ** And be ic further enacted, That if any fur- 
veyor or ſurveyors, or other perſon or perfons having the 
rare of any turnpike-road, fhall ſuffer to be or remain, 
for the ſpace of forty-eight hours, in any part thereof 
within twelve feet on either fide of the' middle of ſuch 
Toad, any poſt or poſts, heap or heaps of ftones, rubbiſh 
or earth, ſet up or raiſed in or above the ſurface of the 
ſaid road, by which the paſſage thereof ſhall or may be 
pbſtructed, impeded, confined or Rtraitened, (other than 


and except poſts, blocks, ſtones or banks of earth, fixed | 


in the ground, or raiſed, for ſecuting horſe or foot roads, 
and alſo direQion poſts and ſtones) ſuch ſurveyor or other 
= ſhall forteit and pay the ſum of forty thillings, to 
recovered before one juſtice of the peace. | 
Set, 29. And whereas inconveniences have ariſen from 
maki''g hedges or other fences, and from ploughing or 
breaking up the foil of lands or grounds near the middle or 
center of turnpike roads ; for remedy thereof; Be it fur- 


ther enacted, That if any perſon ſhall make or cauſe to be 


” 
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made, any hedge, ditch or other fence, on any turnyite. 
road not incloſed on both fides, within the diliznce of 
thirty feet from the middle or center thereof ; or (ht 
ptough, harrow or break up the ſoil of any land or graung.; 
or, in ploughing or harrowing the adjacent lands, {1:1 
turn his or their ptough or harrow in or upon any land 
ground within the diſtance of fiteen teet trom the midUle 
or center of any turnpike road mace or to be made w1 hin 
this kingdom ; every perſon {o offending ſhall forfeit, for 
every ſuch offence, forty ſhillings, to ſuch perſon as ſhalj 
make information of the {ame ; and it ſhall be lawful for 
the truſtees who have the care of aity ſuch road, or an 
five-or more of them, to cauſe ſuch hedge, ditch or { 
to be taken down or hlled up at the expence of the perſon 
or perſons to whom the ſame {hall belong: and it ſhall ang 
may be lawful for any one or more juſtice or juſtices & 
the peace of the county, riding, diviſion or place where 
ſuch offence ſhall be committed, upon proof thereof ta 
him or them made upon oath, to levy as well the ex 
ces of taking down fuch hedges as atorefaid, as the eye. 
ral and reſpective penalties hereby impoſed, by diſtrets and 
ſale of the offender's goods and chattles, rendering the 
overplus to the owner on demand. | | 

Se. 30. ** And, for the better convenience of tr 
vellers, where ſeveral highways meet, Be it further enac- 
ted, That the commiſhoners or truſtees appointed or to 
be appointed to execute any act of parliament madeor tg 
he made for the repair of any turnpike-road, ſhall dire& 
the turveyor of every ſuch turnpike-road where ſeverd 
highways mcet, and there is no ſufficient direftion-poſtor 
ſtone already faxed or erefted, forthwith to ere, or cauſe 
to be erected or hxed, in the moſt convenient place where 
ſuch ways meet, a ſtone or poſt, with an inſcriptions 
thereon in large letters, containing the name of and dif. 
tance from the next market town or towns, or other con 
 fiderable place or places, to which the ſaid highways ze- 
ipectively lead ; and alfo at the ſeveral approaches or en- 
| trances to ſuch parts of any highways as are ſubject w 


| deep -or dangerous floods, graduated ftones or poſts, de- 


Noting the depth of water in the deepeft part of the ſamez 
anc likewife ſuch direction poſts or ſtones as the faid com- 
mifhoners or truſtees ſhall judge to be neceflary, for the 
guiding of travellers in the belt and ſafeft track through 
the tard floods or waters ; and alſo ſhall order the fail 
turveyor to erect  mile-ſtones upon ſuch turnpike-road, 
with proper inſcriptions and fngures thereupon, denoting 
the names and diſtances from the principal towns or pla- 
ces on each reſpective road; and the faid ſurveyor or {ur- 
veyors ſhall be reimburſed the experices of providing anfl 
erecting the ſame reſpeCtively, out of the tolls and dutics 
granted by ſuch acts reſpectively : and in caſe any fut- 
veyor or ſurveyors ſhall, by the Care of three months 4- 
ter ſuch direction to him or them given, negle& or refuſe 
to cauſe any ſuch ſtone or poſt to be fixed as aforeſaid; 
every {uch offender ſhall forfeit the ſum of twenty ſhillings. 
 $ee7, 31. © And whereas in ſome places it bath been, 
and may be, found neceflary to ſecure horſe and foot cau 
ways, in publick highways, by poſts, blocks, or great 
ſtones, fixed in the ground, or by banks of earth caitupy 
or otherwiſe, from being broken and ſpoiled with wag- 
gons, wains, carts, or carriages : and foraſmuch as t6- 
veral evil-diſpoſed perſons may wilfully or maliciouſly pi 
up, cut down, and remove the ſaid poſts, blocks, and 
great ſtones, ſo fixed as aforeſaid, and alſo dig and ca 
down the faid banks, which are the ſecurity and defence 
of the ſaid cauſways, whereby they are often ruined aud 
deſtroyed; and ſuch evil-diſpoſed perſons may break, bs 
mage, or throw down, the ſtones, bricks, or wood, fixed upan 
the parapets or battiements of bridges, and may pull dowiy 
deſtroy, obliterate, or deface, any mile-ſtone -or poſt gras 


 duated, or direftion-poſt or ſtone, ereRed, or to be era» 


ted, upon any turnpike road for the purpoſes aforeſaid; 
For prevention thereof, Be it enafted, That every perſas 
who ſhall be guilty of any ſuch offence, ſhall, upon-com- 
plaint thereof made to any juſtice of the peace of ue 
county, diviſion, or place, where the ſame ſhall be pro=- 
ed to be done, by the oath of any one credible with, | 
or upon view of the juſtice himſelf, forfeit, for every 
ſaid offences, any Conn not exceeding five pounds, mar 


kh 
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tefs than ten ſhillings ; or be comtnitted to the houſe of 
correction of ſuch county, . Civition, or place, there be 
whipped, and kept to hard Jabour, for any time not ex- 
ceeding one calendar month, nor lefs than ſeven days, at 
the diſcretion of ſuch jultice, hah ; 
Se. 32. ** And, to prevent the malicious deſtroying 
of any turnpike-gate or houſes which have been, or (hall 
hereatter be, erected, Be it further enacted, "That if any 
ſon or perſons whatſoever ſhall, either by day or night, 
wiltully or maliciouſly pull down, pluck up, throw down, 
Jeyel, or otherwile deſtroy any turnpike-gate, vor turn- 
pike-gates, or any poſt or- poſts, rail or rails, wall or 
walls, or any Chain, bar, or other tence or fences, be- 
Janging to any turnpike-gate or turnpike-gates, or any 
other chain, bar, or fence, of any kind whailoever, ſet 
up or erected, or hereafter to be ſet up or erected, to pre- 
vent paſlengers from patiing by- without paying any toll 
laid and directed to be paid by any act or acts of parlia- 
ment already made, or hercatter to be made, for that pur- 
poſe ; or any' houſe or 'houles erected, or to be erected, 
tor the ule of any ſuch turnpike-gate or turnpike-gates ; 
or any crane, machine, or engine, made or erected, or 
to be made or erected, on any turnpike-road, by autho 
rity of pariiament, tor weighing waggons, carts, or Car- 
tiaze>z OT thall torcibly reicue any perſon or perions, be- 
ing iawfully iu cuſtody of any officer or other perſon, for 
any of the offences beture mentioned z that then, and in 
of the laid cates, every perion 10 oft.nding, being 
thereof lawfully convicted, fſhail be adjudged guiity of te- 
lony, avd [hall ſuffer death as in cates of telony, without 
benetit of clergy : and any indictment for ſuch offences 
ſha'l aud may be inquired ot, examined, tried, and deter- 
mined, in any adjacent county Within that part of Great 
Britain called England, in ſuch manner and form as if the 
facts had been therein committed. 
| $edt, 33. ** And be it further enated, That the inha- 
bitants oi every hundred within that part of Great Bri- 
tain called Englana, within which ſuch offence or offences 
ſhall be committed, by pulling down and deſtroying any 
ſuch turnpike-gate vr gates, or any ſuch p.ſt or poſts, rail 


-0r rails, wall or walls, beionging to any turnpike-gate or 


gates; or any ſuch chain, bar, or fences; or any hovle 
or houies ſet up or erefted, or to be ſet up or erected, for 
the uſe or ſervice of collecting the tolls ; or any crane, 
machine, or engine, made or erccted, or to be made or 
erected, on any turnpike-road, by authority ot parlia- 
ment, for weighing waggons, Carts, or Carriages, at any 
place _p_ by the retpective truſtees 01 commiſſioners, 
or any five or more of them, aCting under any a& or «Qs 
of parliament for amending any turnpike road, ſhall make 
full ſatisfaction for the damages that ſhail be thereby ſuf 

fered; and that the ſaid damages ſhall and may be reco- 
vered by ation of debt, bill, plaint, or information, in 
any of his majeſty's courts of record, by and in the name 
of the clerk of the peace of the county tor time being 
wherein ſuch oftence or offences ſhall be committed, with- 
Out naming the chriſtian name or ſurname of the clerk of 
the peace; and ſuch action ſhall not be abated or diſcon- 
tinued - by the death or removal of any fuch clerk, but 
may be ſued and. proſecuted by his ſucceſſor ; and the faid 


damages fo to be recovered ſhall be to the only uſe and 


behoot of the truſtees or committioners of ſuch turnpike 
where the offence ſhall have been committed, to be by 
them applied and diſpoſed of to the ſeveral uſes and pur- 
poſes, in ſuch manner as the ſeveral tolls, rates, and du- 
ties, by virtue of ſuch act or aQs of parliament, ſhall be 
applied and difpoſed of : and all and every the inhabitants 
of ſuch hundred ſhall be rateably and 'proportionably 
taxed for and toward an equal contribution for the relief 
ot ſuch inhabitant or inhabitants, againſt whom execu- 
ton for ſuch damages ſhall be had and levied ; which tax 
Thall be jevied and raiſed by ſuch means, and in ſuch man- 
'Ner and form, as is preſcribed and mentioned for the le- 
Yying and raifing the damages recovered againſt inhabi- 
tants of hundreds in caſe of robberies, by any a& or as 
of parliament : Provided, That upon conviction of any 
ſuch offender, within twelve months after the offence 
committed, any hundred, or inhabitants thereof, liable to 


and having made, ſuch fatisfation, ſhall be re- j8 


Paid the ſums they have ſo paid, out of the tolls of the 
turnpike qo ſuch offence was committed, 
Oh, bt, 


it 1.0 


$2. 34+ « And whereas preat | miſchief have ariſen 


from mean perſons} ating as truſtees in the execution of 
fuch. acts of parliament made for repairing public roads 
in that part of Great Britain called England, -as do not di- 
re&t and require that the truſtees thereby appointed ſhall 
be qualified io act as ſuch by the poſleſſion ot real or per- 
ſonal eſtates to a certain value ; Be it therefore enacted, 
That no perſon thall be qualified or capable of acting as 
a truſtee in the execution of any ſuch aCt as aforeſaid, un- 
lefs he ſhall be, in his own right, or in the right of his 
wife, ia the actual poſſeſſion, or receipt, of the xents and 


Profits ot lands, tenements, or hereditaments, of the 
clear yearly value of forty pounds ; or poſleſſed of, or in- . 
titled to, perional eſtate to the value of eight hundred , 


pounds ; or ſhall be heir apparent of a perſon poſlefled of 
an eſtate in land of the clear yearly value of eighty 


pounds; and unleſs he hath taken, or ſhall (not being 


luch | heir-apparent as afore.aid) before he acts as ſuch 
truſtee, take and ſubſcribe the oath following, before my 
two or more of the truſtees appointed. or to be appointed, 
by or in purſuance of tuch att, who are hereby autho- 
rized and impowered to adminiſter the iame, in the words, 
or to the effect following : that is to ſay, | 


/ A. B. do ſwear, That 1 tiuly and bona fide am, in my 
own right, or in the right of my wife, in the afiual poj- 
feſſion and enjoyment, or receipt, of the rents and profits of 
lanas, tenements, or hereditaments, of the clear yearly value of 
( forty pounds) or poſſeſſed of, or intituled to, a perſonal eſtate, 
to the value of (eight hundred pounds, as the caſe may be) 
So help me GOD. 


And if any perſon ſhall preſume to a&t contrary to the 
true intent and meaning hereof, every ſuch perſon ſhall, 
for every iuch offence, forfeit and pay the ſum of fifty 
pounds to"any perſon who ſhall fue tor the ſame; to be 
recovered in any of his majeſty's courts of record by ac- 


tion of debt, ur on the caſe, or by bill; ſuit, or infor-- 


mation ; wherein no effoin, proteQtion, or wager of law, 
or more than one imparlance, ſhall be aliowed ; and ſuch 
perſon ſo ſued 01 proſecuted ſhall prove that he is qualified 
as above, or otherwite ſhall pay - the ſaid ſum of fiſty 
| pounds, without any other proof or evidence on the part 
of the plaintiff or proſecutor, than that ſuch perſon hattt 
acted as a commiſſioner in the execution of any ſuch a. 

Sef?. 35. ** And be it further enafted, That all 
clerks, treaſurers, ſurveyors, and other officers appointed, 
or to be appointed, by any a& or as made or to be made 
for the repair of any turnpike roads, and their reſpeRive 
executors or adminiſtrators, ſhall, within ten days after 
notice, in writing, to them reſpeRively given by the 
commiſſioners or truſtees of ſuch roads, or any five of 
more of them, at a meeting held purſuant to ſuch aQ, 
produce and deliver up to ſuch truſtees, all books, ac- 
counts, papers or writings Whatſoever relative to the 
execution 'of ſuch reſp«Qtive offices, which ſhall be in 
their cuſtody or power; and every ſuch officer or perſon 
as aforeſaid negleRting or. refuſing to produce and delivet 
p ſuch books, accounts, papers, or writings, after ſuch 
notice as aforeſaid, ſhall, for every ſuch negle& or refuſal 
reſpeCively, forfeit the ſum of twenty pounds. 

S:2. 36. © Andit is hereby turther enated, That 


no perſon or perſons who ſhall keep any vitualling houſe, 


alchouſe, or other houſe of publick entertainmeht, of 
who ſhall fell any wine, cyder, beer, ale, ſpirituvus of 
other ſtrong liquors, by retail, ſhall be capable of acting 
as a truſtee, or of taking, holding, or enjoying, any plac 
or places of truſt or profit under the truſtees of any a of 
parliament made, or to be made, for ereQing turnpikes 
reſpeQively, or of farming the tolls thereby granted and 
made payable, during ſuch time as he ſhall keep ſuch 
viQualling-houſe, alehouſe, or other houſe of publick 
entertainment, or ſhall ſell any wine, beer, cyder, ale, 
ſpirituous or other ſtrong liquors, by retail. | 4 
Se. 37. And whereas the truſtees of ſeveral turn- 
pike roads are not ſufficiently impowered to Je nui- 
ſances in the ſeveral roads under their cate; Be it there- 
fore further enafted, That the ſaid truſtees of the ſeveral 
roads reſpeQively, or any five or more of them, at a 
neral meeting, may, and they are hereby impowered, 


if they ſhall think fit, to direCt proſecutions by inditment 
acainkt the offender or offenders for any nuiſance done, 
committed, or continued, in or upon any of the turnpiſe 
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roads 'urider their care reſpeQively, at the expence of the 
revenues 'belonging to ſuch turnpike toads, to be allowed | 
by ſuch truftees, or any five or inore of them, at ſome 
ſubſequent genera! meeting : provided, that nothing in 
this aCt ſhall be conſtrued to impower the truſtees to pro- 
ſecute, -or cauſe to be proſecuted, any perſon for any ſuch ' 
oftence, unleſs upon the confetiion of the offender, or : 
that one or more witneſs or witneſſes can be had and pro- 
duced to prove the commiſſion of ſuch offence. 

* Se. 38, © And whereas fraudulent contrivances may 
be pratiied by offenders, their friends, and others, to 
evade the juſt recovery of forfeitures and penalties in- 
Aicted by the laws relating to turnpike roads, by ſetting 
up colourable proſecutions and ſeizures, with intent to 
favour offenders againſt the ſaid laws, and to diſcourage 
Juſt and real preſ-cutions: for remedy thereof, Be it en- 
ated, That it thall and may be lawful for all and every 
juſtice and juſtices of the peace before whom there ſhall 
e any information or proceeding for any penalty or for- 
feiture inflicted by this or any a& or acts of parliament 
made, or to be made, for repairing and amending turn- 
pike roads; and they are hereby required, where ally 
prior ſeizure, information, or conviction, ſhall be ſet up 
or inſiſted upon, by way of defence, or to defeat any in- 
formation or proce-ding, or any ſeiſure for any forfeiture 
or penalty inflicted as aforeſaid, to examine into the real 
merits of fuch prior ſeizure, information, proceeding, or 
conviction ; and if thereupon it ſhall appear that the ſame 
was not done, made, .or proſecuted effechually, to recover 
and, apply the penalty or forfeiture for the true and real 
ends and purpoſes for which ſuch penalties or forfeitures 
were enaQted, but to favour the offender. ſuch prior ſei- 
Zure, intormation, or conviction, ſhall be deemed to be 
fraudulent, arid null and void, to all intents and purpoſes 
Whatever; and every ſuch juſtice or juſtices of the 
peace ſhall proceed to determine and convidt, as if no pri- 
or ſeizure, ihfotmation, or convition, had been made, 
Proſecuted, or obtained, _ | | 

$e#. 39. © And be it further enacted, That where a 

AMicient numberof the truſteesappointed, or tobe appointed, 

y any aCt or aQts of parliament made, or to be made, for 
making,. amending, or repairing, any particular turnpike- 
roads, ſhall not meet on the'day appointed, or to be ap- 


E then ae on the ſaid reſpeQive roads, or, if no 


irnpikes 


ed meeting ;, appointing ſuch truſtees to meet at ſuch 
lace where the preceding meeting was appointed to have 
een held, or at the place directed for the firſt meeting of 
ch truſtees, if no. ſuch preceding meeting ſhall have 
een. held z,and the ſaid truſtees, when met in purſuance 
| pu notice, ſhall and mays and they are Coby be 
uired to proceed and carry tuch act or acts into execu- | 
ton, in, the ſame as an ample and full a manner, to all 
intents and purpoſes, as they might or could have done if. 
no fuch negle& had happened. Hh 
\ Seat. 40. ©* Provided nevertheleſs, and be it further en- 
ated, That no ſuch meeting of ſuch truſtees ſhall at any 
time be adjourned for any longer time than three months | 
from the day on which ſuch adjournment ſhall be made ; 
and that no buſineſs ſhall be done or proceeded upon by 
the truſtees, at any meeting to be held under this or any 
ac} or acts of pajliament, made or to be made, fot ma- 


en. in the forenoon ; and that no adjournment ſhall be' 


| when recovered, ſhall be applied to the uſe of the reſpec- 
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Se. 41, * And: be it enatted; That if the comnite. 
fioners and truſtees appointed, or ta be appointed, to put 
any act of parliament, made or to be made for the repair 
of any _turnpike-road, into execution, ſhall abute or ex. 
ceed their power, by wining Jo cauſing to be' erected, 
or continuing, or cauſing to be' continued, avy pate or 
gates, turnpike or turnpikes, where they have not any 
power, by virtue of any act of pailiament, to erc& ſuch 
pate or gates, turapike or turnpikes ; it ſhall and may be 
lawful to and for the _ of the peace of the county, 
riding, divition, or place, whiere any ſuch gate or gates, 
turnpike or turnpikes, is or ſhall be ercCted or continued, 
in their general quarter-ſeffions aſſembled, .vupon com-- 
plaint of ſuch abuſe or excefs of power in ſuch commiſſion= 
ers and truſtees, in a ſummary way to-hear and deter. 
mine the ſame ; and thereupon to order the ſheriff of the 
county, who is hereby authorized and required to exe. 
cute ſuch order, to- remove any ſuch gate or gates, turn» 
pike or turnpikes. 
Seat. 42. © And be it enafted, That all and every” 
mortgagee and mortgagees that hath or have taken or 
been in poſleflion, or ſhall hereafter take' and be in poſs 
(effion of any toll-gate or bar ſet up or ereCtted on any 
turnpike road, ſhall, within fourteen days after he, ſhe, 
or they, ſhall have received notice in writing from the: 
truſtees, or commiſſioners of ſuch turnpike roads, or any 
five of them, render upon oath; to- be adminiſtred and” 
taken by and before one juſtice of the peace, or any ones 
truſtee or commiffioner of ſuch turnpike road, an exaQ 
account in writing, to ſuch truſtees or commiſſioners, or 
any perſon appointed by them, or any five of them, to be- 
named in ſuch notice, of all monies received by ſuch 
mortgagee or mortgagees, or by any other perſon or per- 
ſons, for his, her, or their uſe and benefit, or by his, her, 
or their authority, at ſuch toll-gate or bar, nd of what: 
he, ſhe, or they, have expended in keeping the ſame; 
and in caſe he, ſhe, or they ſhall negleEt to render ſuch 
account, when required, in the manner herein direQted, 
he, ſhe, or they ſhall ſeverally forfeit and pay to the ſaid 
truſtees or commiſſioners, for every refuſal, neglea, or 
omiſhon, to render ſuch account; the ſum of ten pounds ; 
to be recovered by the faid truſtees or commiſſioners, or 
any five or more of them, or by the treaſurer or clerk to. 
the ſaid truſtees or commiſfioners, ina furmmary manner, 
before one juſtice of the peace ; which, when recovered, 
ſhall be applied to the uſe of the reſpeive road or roads 
whereon ſuch toll-gate or bar ſhall ve placed. 
See?, 43. * And be it further enafted, That if any ſuch 
mortgagee or mortgagees ſhall keep poſſeflion of any toll- 
gate or bar, by him, her, or themſelves, or by any other 
perſon or perſons on his, her, or their behalf, and receive 
the tolls or diities thereat, after ſuch mortgagee or mort- 
gagees ſhall have received the full ſum or ſums of money 
due on their reſpeCtive mortgage or mortgages, and the 
intereſt thereof, with coſts ; ſuch mortgagee or mortga* 
gees ſhall forfeit and pay, as a penalty, to the ſaid truf- 
tees or commiſſioners, double the ſum or ſums of money 
he, ſhe, or they, ſhall have received over and above the 
ſum or ſums of money due as aforeſaid, with treble cofts 
of ſuit; to be recovered by the ſaid truſtees or commith- 
oners, or by the treaſurer or clerk to ſuch truſtees or 
commiſſioners, by aQtion' of debt, bill, plaint, or infor- 
mation, im any of his majeſty's courts of record ; which, 


= =_ or roads on which fuch toll-gate or bar ſhall be 
laced. 
$:, 44. « Provided always, and be it further enadted, 
That it ſhall and may be lawful for any two or moretruſ- 
tees or commiſſioners 'of any turtpike road, upon the 
death of any toll gatherer or 'gate-keeper, appointed or t0 
be appointed to colle&t the tolls upon ſuch turnpike road, 
to nominate and appoint ſome other fit perſon in bis places 
until the next meeting of the truſtees or commiſfioners 
ſuch road ; which perfon, fo to be nothinated and appoint» 
ſed, ſhall have the like power and authority, and be ac- 
countable in the ſame *matiner, in'all reſpeQs, as the per- 


foo or repairing any turnpike roads, before the hour of 


nade to any hour later than two in the afternoon of the 


day on which ſuch abetog ſhall be appointed to be held ; 
and that wry aCt agreed upon at any meeting, ſhall be 
ſigned at the ſaid meeting by a competent number of truſ- 
tees, or otherwife, every ſuch meeting, adjournment, and 


FR reſpectively, ſhall be void and of none effeR, 


for ſo dying had, or wotild have been, if living ; and thatif 
any toll-gatherer or gate-keeper, who ſhall be diſcharged 
from his office by the ttuſtees or commiſſioners authorized 
for that purpoſe, ſhall refuſe to deliver up the pofſethon of 
the houſe, buildings, and appurtenatices, which he en- 
joyed in right of his appointment to that office, within 
two days after notice of his diſcharge, ſhall be y_ bay 
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:m, 06: left at-his houſe.z or if ihe wife or family of any {diſtreſs or ſeizure, ſhall make 


| _catherer or gate-keeper who ſhall dic as atoreſaid, 
GE to deliver up the poſleflion of ſuch houle, 
building5» and appurtenances, within four days after. ſuch 

; appoin zent {hall be made as aforeſaid ; then, and. 

aber of _ ſaid caſes, it ſhall and may be lawful tur 
- ;uſtice of the peace for the county, diviſion, or place, 
_ ſuch turnpike-houſe ſhall be, by warrant under his 
bs and ſeal, to order the conſtable or other peace officer, 
with ſuch afliftance as ſha'l be neceflary, to enter tuch 
houſe and premiſes in the day-time, and to remove the 
ons who ſhall be found therein, together with their 
oods.out of ſuch houſe, and to put the new appointed 
gfficer into the polleſhon thereof, 

Se. 45. © And be it further enacted, That the gate- 
keeper or toll-gatherer of every ſuch toll-gate or bar, and 
every. ſurveyor of any turnpike-road, ſhall, when requi- 
red, by notice in writing from the faid truſtees or com- 
miffioners, Or any five or more of them, render upon oath, 
to be adminittred by, and taken before, any one juſtice of 
the peace, truſtee, or commiſſioner of tuch turnpike-road, 
2 true and exact account in writing to-the ſaid truſtees or 
commiſſioners, or to any perſon to be named ia ſuch no- 
tice appointed by them, or any five or more of them, of 
all monies received by him, her, or them, at ſuch toll- 

ate or bar, or otherwiſe on account of ſuch turnpike- 
road, not betore accourted for, under the penalty of five 
pounds tor every ſuch offence or neglect ; to be recovered 
i a ſummary manner betore any one juſtice of the peace, 
and applied to the uſe of the reſpective 10ad on which tuch 
toll-gate ſhal} be placed. 
8:42. 46. ** And be it further enacted, That no gate- 
of any turnpike-road, or perſon renting the tolls 
thereof, and reſiding in any tol}-houſe belonging to the 
faid truſt, ſhall be removable from ſuch toll-houle, by the 
order of any juſtices of the peace, in purſuance of any 
laws now in being for the relief or regulation of the poor, 
unleſs he ſhall become actually chargeable to ſome pariſh 
 erplace; and that no ſuch gate-keeper or perſon renting 
ſuch tolls, and refiding in ſuch toll-houſe as aforeſaid, ſhall 
thereby gain. a ſettlement in any pariſh or place whatſo- 
ever ; and that no tolls to be taken at any gate erected, 
or to be erected, by the truſtees of wy turnpike- 10ad, nor 
any toll-houſe erected, or to be erected, for the purpoſe 
of colleting the ſame ; nor any perſon, in reſpect of 
ſuch tolls or toll-houſe, ſhall be rated or aflefled towards 
the payment of any poors rate, or any other publick or 
parochial levy whatſoever. 

Sett. 47. And, to enforce further a due obſervance of 
this act, Be it enacted; That every conſtable, headbo- 
rough, or tythingman, refuſing or neglecting to put this 
act-into execution, or to account for and deliver any for- 

 feiture or penalty according to the direCtions of this act; 
and every ſurveyor of any turnpike-road, and every toll- 
gatherer,and all perſons employed, or to be employed, by 
commiſſioners or truſtees, appointed or to be appointed 


for the repairing roads, as do or ſhall receive falaiies or 
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; or ſeizu1 | proof, upon oath, before 
ſome juſtice, of” the peace, ' of the oftence committed; 
but it _1tuch proof ſhall' not be made within fix days after- 
fuch delivery, then, ſuch horſe, beaſt, geers, or other. 
things, ſhall be reſtored to. the owner ; and the perſon 
making tuch ſeizute ſhall pay ſuch reaſonable charges to, 
the conſtable or other officer tor the keeping and' ſecuring 


rect; and the ſaid juſtice or juſtices, bef 're whom ſuch. 
proof is made, are hereby required, after conviQtion, to. 
itlue their precept to tuch conſtable or patiſh officer, im<' 
mediately to deliver the horle, beaſt, geers, of other 
things, ſo forſeited,, to the party or patties who. ſeized or, 
diſtrained the ſame, to and tor their ſole uſe and benefit. 
paying ſuch reaſonable charges for keeping and ſecuring 

luch horſe or horſes, beaſts, or other, things, as_ the [ai 

Juſtice or juſtices ſhall allow and dire ; and. every per- 
lon making ſeizure of any ſuch horſe, beaſt, geets, or 
other things, and not proſecuting ſuch ſeizurc within the 
time and in manner aforeſaid, ſhall forfeit to the owncr © 

ſuch horſe, beaſt, geers, or other things, the ſum of fort) 

ſhillings for every tuch ſeizure. Es Radu tie ns. 
Sect. *49. ** Provided always, and be it further enacted, 
T hat no conviction ſhall be had or made by virie of this 
act, unleſs upon confeſſion of the party accuſed, or, upo 

the oath of one or more credible witneſs or witneſſes; an 

that any inhabitant of any pariſh, townſhip or place 

which any offence ſhall be committed contrary to this a; 
{hall be deemed a competent witneſs, notwithſtanding his 
or her being an inh.bitant of ſuch pariſh, townſhip or 
place ; and that any juſtice of the peace may a& in the 
execution of this act, notwithſtanding he may be a truſs 
tee for repairing and amending the roads on which any of= 
fence, contrary to this. act, ſhall be committed,  * 
Sect. 50, © And be it further enaRted, T bat in caſe any 
perivn or perſons ſh 11 reſiſt or make torcible oppoſition 
againſt any perſo!, or perſons employed. in the due execyy= 


tion of ihis a&t, or ſhall aſlault any colleRor or tolletory * 
of the tolls in the execution of his or their office br offices; 


or ſhall forcibly paſs through any turnpike-gate or gates, 
rail or rails, chain or chains, or other fence &r feces is 
up or to be ſet up, by authority of parliament, withou 
paying the toll appointed to be. paid at ſuch gate.or other 
tence 3 or ſhall binder, or attempt to prevent. or obſtrut 
any ſuch perion or perlions in a mealuring or gavgin 
the wheels of any carriage ; or ſeizing or diſtraiting « 
any horſe, or beaſt of draught, hereby direQted to.be ; Wo 
teited tor the affences herein before mentioned ; or make 
any reſcue of cattle or other 20s diſtrained by virtue 
this act ; or if any conltable, beadborough or tythingman, 
thall refule or neglect to execute any witrant, granted b 
any jultice or juſtices of the peace, or by any commiſſ» 
oners or truſtees, purſuant to the direCtions of this ar any 
turnpike road act; every ſuch perſon offending therein 
and- being convicted theieof in manner aforeſaid, ſhall, 
for every ſuch offence, forteit any ſum not exceeding ten 
pounds, nor leis than forty ſhallings, at the diſcretion of 


s » 


reward, who ſhall wilfully neglect, for the ſpace of one|the juſtice or juſtices of the peace before whom he 


week after the offence committed, to ſeize any ſupernu- 


ſhe thall be ſo convicted ; to be paid to the ſutveyor > 


merary horſe or horſes drawing within their view or|the turnpike roads where the offence was committe 
knowledge in any waggon, wain, or cart, contrary to the and laid out in the repairs thereof: And in Caſe be 
true intent and meaning of this at; or ſhall wikully| ſhe do not forthwith pay, or ſecure to be paid, the ſai 


negle&t for the ſame time to lay ſuch information, upon 


forfeiture, atter ſuch conviction ; then it ſhall and may he 


oath, before one,or more of his majeſty's juſtices of the] lawful for ſuch juſtice or juſtices of the peace to com- 


Peace for the county, riding, diviſion or place, wherein 
ſuch offence was committed, or before the commiſſioners 
or truſtees at their reſpeRive meetings, as by this aR'is 
Girected ; ſhall, upun due information made, upon oath, 

fore one or more of his majeſty's juſtices of the 


Peace for the ſaid county, riding, . diviſion or place, for-| 


feit, for every ſuch negle&, the ſum of ten pounds. 
Set. 48. ©* Provided always, and it is hereby enaRted 

and declared, That whatever perſon or perſons who ſhall 

make any ſeig. re or diſtreſs of any horſe, beaſt, geers, o1 


Other things, for any of the forfeitures hereby incurred, |, 


unleſs by wazrant from a juſtice or juſtices of the peace, 
or commiſſioners of any turnpike, purſuant to the autho- 
Tity hereby given; ſuch perſon or perſons, ſhall deliver 
the ſame into the cuſtody of the conſtable, or ſame other 
pariſh officer of the ſame, next or adjacen*', town, or 
pariſh, where ſuch ſeizure or diſtreſs is made, who are 
hereby required to receive into their cuſtody, and fafely to 
keep the ſame, till the perſon or perſons who made ſuch 


of correRion of the county, divifion or place where ſuc 


offence ſhall be committed, there to remain for any Fr 


be ſooner paic 
Sea. 51. * And be it further enafted, That all penal- 
ties and forfeitures by this a&t impoſed of any offer 

againſt the ſame, and all cofts and charges to be pang 


e©%%*+s 


of the goods and chattles of the offender, or perſon liable 
or ordered to pay the ſame reſpeRively, by warrant unger 
the hand and ſeal of ſome juſtice of the .peate for the 
county, riding, diviſion or place where ſuch offence, neg- 
le& or default ſhall happen, or ſuch order for payment of 
ſuch coſis or charges ſhall be made, rendering the Over= 
plus of ſuch diſtreſs, if any, to the party or parties, after 
deducting the charges of making the fame ; which _— 
ran 


thereof, as the ſaid juſtice or juſtices ſhall allow. and dis. 


eee a aa rn en nie 


mit ſuch perſon or perſons to the common gaol or hays | 
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rant ſuch Juſtice is hereby impowered and required to | that the ſame be brought and commenced within one 0a. 


grant upon conviction of the offender by confeſſion, or 
upon the oath of one or more credible witneſs or witneſ- 
ſes, or upon order made as aforeſaid ; and, the penalties 
and forfeitures, when ſo levied, ſhall be paid, the one 
half to the informer, and the 6ther half to the ſurveyor 
of the turnpike-road where ſuch offence, negle& or de- 
fault ſhall happen; to be employed towards the repair 
thereof, unleſs otherwiſe direCted by this a&t : and in caſe 
fuch diſtreſs cannot be found, and ſuch penalties and for- 
feitures, or the ſaid coſts or charges ſhall not be forth- 
With paid, it ſhall and may be lawful for ſuch juſtice, and 
he is hereby authorized and required, by warrant under 
his hand and ſeal, to commit ſuch offender or offenders, 
or perion or pertons liable to pay the ſame reſpeCtively, to 


| the common gaol or huuſe of corretion of the county, 
{ » . . . : 

_ riding, diviſion or place where the offence ſhall be com- 
; mitted, or ſuch orfer as aforeſaid ſhall be made, for any 
| time not exceeding three months ; unleſs the ſaid penalty, 


forfeiture, colts or charg's, ſhall reſpectively be ſooner 
pail: and it ſuch offender or offenders, or perſon or per- 
ſons liable or ordered to pay the ſame reſpeRively, ſhall 
hve out of the juriſdiction ot the juſtice or juſtices here- 
by authorized to grant ſuch warrant ; it ſhall and may be 
lawful for an juitice of the peace of the county, riding, 
diviſion or place wherein ſuch perſon ſhall intabit ; and 
every ſuch juſtice is hereby required, upon requeſt to 
him for that purpoſe made, and upon a true copy of the 
conviction whereby ſuch forfeiture or penal.y was incur- 
red, or of the order for the payment of tuch coſts or char- 
pes produced and proved by a credible witneſs upon oath, 
y warrant under his hand and ſeal, to cauſe the penalty 
or fortciture mentioned in ſuch conviction, or the coſts or 
charges mentioned in ſuch order, to be levied by dittreſs 
and ſale of the goods and chattles of ſuch offender or of 
fenders, or perſon or perſons liable or ordered to pay th. 
fame reſpeQively, as aforeſaid ; and if no ſufficient diſtreſs 
Can be had, to commit ſuch offender or offenders, or per- 
ſon or perſons liable as aforeſaid, to the common gaol or 
houſe of correion of ſuch county, riding, diviſion or 
place, for the time and in manner aforeſaid. 
S828. 52. © Provided always, and be it enated, That 
whatever penalty or forfeiture ſhall be levied or recovered 
on the information of the ſurveyor of any turnpike-road, 
or of any toll-gatherer, or other perſon employed by the 
commiſſioners or truſtees appointed for repairing the roads, 
and receiving falaries or rewards for their ſervices, ſhall 
go and be applied to the amending of the ſaid turnpike 
roads reſpeCQively, and to no other uſe or purpoſe what- 
ever; any thing in this or any other aCt to the contrary 
notwithſtandin 


Se. 53. % , be it enatted, That every proſecutor 


er informer may, at his eleQtion, ſue for and recover any 
forfeiture or penalty impoſed by this or any other aCt or 
as of parliament made or to be made, for ereing turn- 
Pikes, or for repairing and amending turnpike-roads, in 
the ſame manner as fuch forfeitures and penalties are ſe- 
verally and reſpeRively directed to be ſued for and reco- 
vered, or by action at law, to be brought by ſuch infor- 


mer or proſecutor in any of his wn. yer courts of record 


in manner following, (that is to ſay), where any perſon 
ſhall be liable to ſuch pecuniary penalty, it ſhall and may 
be lawful to ſue for and recover the ſame by action of 
debt ; in which it ſhall be ſufficient to declare, that the 
defendant is indebted to the plaintiff in the ſum of 

being forfeited by an act paſſed in the ſeventh 
year of the reign of his preſent” majeſty, intitled, An a# 


' Fo explain, amend and reduce into one att of parliament, the 


general laws now in being Fad regulating the turnpike roods of 


this kingdom, and for other purpoſes therein mentioned ; and 


Where the penalty or forfeiture 1s or ſhall be of any horſe or 


beaſt of draught or other goods, by an a&tion of trover| 


—_ the perſon liable to ſuch penalty or forfeiture, in 


which the aid forfeiture ſufficient evidence of property t 
the plaintiff; and in which the value of ſuch horſe, beaſt © 


draught or other goods, as is or are liable to the forfeiture, 


ſhall be given, in damages, without any proof of ſeizure 
or demand; and the plaintiff, if he recover in any ſuch 
_ ation, ſhall have full coſts : provided that there ſhall not 


be more than one recovery fur the ſame offence ; and that 


ten days notice, in writing, be given to the party offend- 


ing, previous to the commencement of ſuch aion ; and 


= 


lendar month after the offence, for which ſuch 
brought, ſhall have been committed, 

Sect, 54. ** And be it further enatted, That whey - 
any diſtreſs ſhall be made for any ſum or ſums of mone 
to be levied by virtue of this act, the diſtreſs itſelf ſhall 
not be deemed unlawful ; nor the party or patties makin 
the ſame be deemed a treſpaſler or treſpaſiers, on account 
of any default or want of form in any proceedinos rejar. 
ing thereto; nor ſhall the party or parties diſtraining be 
deemed a treſpailer or treſpaſſers ab znitio, on account of 
any irregularity which ſhalt be afterwards done by the 
party or parties diſtraining ; but the perſon or perſons zo. 
grieved by ſuch irregularity may recover full ſatisfaQion 
tor the ſpecia] _ in any action on the caſe, 

Seat, 55. © Provided always, That no plaintiff or plain. 
tiffs ſhill recover in any aCtion for any 1uch Irregularity 
treſpaſs or wrongful proctedings, if tender of jufiicient 
amends ſhall be made by or on the behalf of the party or 
parties who ſhai] have committed, or cauſed to be com. 
mitted, any ſuch irregul-rity, treipaſs or Wrengtul pro- 
ceedings, before ſuch action brought ; and in cafe no ſuch 
tender ſhall have been made, it ſhall and may be lawful 
tor the defendants in any fuch ation, by leave of the - 
court where ſuch action ſha'l depend, at any time betore 
iſlue joined, to pay into court iuch fum of money as he 
or they ſhall ſee fit ; whereupon ſuch proceedings, or or- 
ders and judgments, ſhall be had, made and given in and 
by ſuch court, as in other ations where the detendant is 
allowed to pay money into court. 

Set, 56. <* Provided alfo, and be it further enaQed, 
That if any perſon ſhall think himſelf or herfelf aggrieved 
by any thing done by any jultice or juſtices of the peace, 

ommiſhoners or truſtees, in purfuance of this act, and 
'or Which no particular method of relief hath becn al. 
ready appointed ; ſuch perion 'may appeal to the juſtices 
of the peace at any general quarter-ieffions of the peace to 
be held for the county, riding, diviſion or place wherein 
the cauſe of ſuch complaint ſhall ariſe, within fix momhs 
after the cauſe of ſuch complain: ſhall have ariſen ; ſuch 
appellant firſt giving, or cauſing to be given, 1o ſuch juſe 
tice, commiſſioners or truſtees, by whole act or acts tuch 
perſon ſhall think himſelf or herſelf aggrieved, eight days 
notice at the le:ſt in writing of his or her intention ta 
bring ſuch appeal, and of the matter thereof ; and withe 
in four days afier ſuch notice, entering into recognizance 
before ſome juſtice of rhe peace for the {aid county, riding, 
diviſion or place, with one ſufficient ſurety, conditioned 
to try ſuch appeal at, and abide the vurder of, and pay 
ſuch coſts as ſhall be awarded by the juſtices of tuch quar- 
ter-ſeſions; and every juſtice of the peace, and the 
commiſſioners or truſtees, having received notice of ſuch 
appeal as aforeſaid, ſhall return all proceedings whatever 
had before them reſpeCQively, touching the matter of ſuch 
appeal, to the ſaid juitices at their general quarter-feſh- 
ons aforeſaid, on pain of fortciting tive pounds for every 
ſuch negle& ; and the ſaid Juſtices at ſuch felon, upon 
due proof of ſuch notice being given as aforeſaid, and of 
the entering into ſuch recognizance, ſha!l hear and finally 
determine the cauſes and matters of ſuch appeal in a ſum- 
mary way, and award ſuch coſts to the grouee appealing 
or appealed againſt, as they, the ſaid juſtices, ſhall think 
proper ; to be levied and recovered as herein before di- 
rected ; and the determination of ſuch quarter- ſeſſions 
ſhall be final and conclufive to all intents and purpoſes ; 
and that no proceeding to be had or taken in purſuance of 
this at ſhall be quaſhed or vacated for want of form, of 
removed by certiorari, or any other writ or proceſs what- 
ſoever, into any of his majeſty's courts of record at //:/- 
minſter, any law or ſtatute to the contrary notwithſtand- 
ing. | 

Sa 57. © Provided, That no ſuch appral ſhall be 
made againſt any conviction, for the forteiture of any 
horſe or other beaſt by virtue of this aR, unleſs the per- 
ſon convicted ſhall, at the time of ſuch convict on, £1ve 
notice of his or her intention to appeal ; and at the ſatae 
time enter into recognizance, with ſufficient ſureties, i0 
pay the value of ſuch horſe or other beaſt, in cafe ſuck 


aCtion ig 


conviction ſhali be affirmed upon ſuch appeal ; and upon 
his or her giving ſuch ſecurity, ſuch horte or other bealt 
ſhall be forthwith delivered to ſuch perſon. ' 

$22. 58. * And be it enacted, That where any oath 13 


hereby required and directed to be made or taken, the jul” 
tices 
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r-os of the peace of any county, riding, diviſion or place, 
C the truſtees or commiſſioners of any turnpike-road, as 
eſe) ay be, and according to the ſeveral juriſdictions 
the caſe may vez ”» we} 
herein given to tm reſpectively as aforeſaid, ſhall, and 
they are hereby reſpetively unpowered to adminiſter the 
_ 59. © And be it further enacted, "That this aQ, 
and the” ſeveral powers, proviſions, regulations, clauſes 
and matters therein contained, ſhall commence and take 
effect on the twenty-ninth day of S-prember next enſuing, 
$-2. 69. $** And be it further enacted, That if any 
ation or ſuit ſhall be commenced againſt any perfon or 
rſons for any thing done or acted in purſuance of this 
a, then, and in every ſuch caſe, ſuch action or ſuit 
ſhall be commenced or profecuted within three calendar 
months after the fa&t committed, and not afterwards ; 
and the ſame, and every ſych aftion or ſuit, ſhall be 
brought in the county, riding, diviſion or place where 
_ the perſon againſt whom ſuch action or ſuit ſhall be com- 
menced, doth ordinarily inhabit and refide, or in the 
county, riding, diviſion or place where the fact was com- 
mitted, and not elſewhere ; and the defendant or defen- 
dants, in every ſuch ation or ſuit, ſhall and may plead 
the general ifſoe, and give this aCt and the ſpecial matter 
in evidence at any trial to be had thereupon, and that the 
ſame was done in purſuance and by the authority of this 
at; and if the ſame ſhall appear to have been fo done, 
or if any ſuch action or ſuit ſhal} be brought after the 
time limited for bringing the ſame, or be brought and laid 
in any other county, riding, diviſton or place than as atore- 
mentioned, then ne pay ſhall find for the defendant or 
defendants; or if the plaintiff or plaintiffs ſhall become 
nonluit, or diſcontinue his, her or their action aiter the 
defendant or defendants ſhall have appeared ; or if, upon 
demurrer, judgment ſhall be given againit the plaintiff or 
plaintiffs, the defendant or defendants ſhall and may re- 
cover treble coſts, and have the like remedy for recovery 
thercof as any defendant or defendants hath or have in 
any other caſes by law. | 
$24. 61. © And be it further enacted, That from and 
after the twenty-eighth day of September next, ſo much 
of an at made in the firſt year of the reign of his late 
majeſty king George the ſecond, (intituled, An a#? for pru- 
niſhing ſuch perſons as ſhall wilfully and maliciouſly pull down or 
deſlray turnpikes for repairing highways, or other locks 9r worms 
erefted by authority of parliament, for making rivers navigable), 
as relates to turnpikes z- as allo ſo much of an act paſted 
in the fifth year of his late majeſty king George the ſecond, 
intituled, An at ts explain, amend, and render more effcc- 
tual, an a paſſed in tbe firſt year of his preſent majeſty's reign, 
intituled, An a& for puniſhing ſuch perſcns as ſhall wilfully and 
malicioufly pull down, or deſtroy, turnpikes, for repairing 
highways; or locks, or other works, erefled by authority « 
parliament, for making rivers navigable,) as relates to turn- 
pikes ; as alſo ſo much of an act paſſed in the eighth year 
of his late majeſty king George the Second, (intituled, 
An a for rendering the laws more effettual for puniſhing ſuch 
perſons as ſhall wilfully and malicioufly pull down or deſtroy 
turnpikes for repairing highways ; or locks, or other works 
erefted by act of paritament, for making rtvers navigable ; 
and for other purpoſes therein mentioned), as relates to turn- 
pikes 3 as alſo ſo much of an aft paſſed in the fourteenth 
year of his late majeſty king Gecrge the Second, " prangs 
An aft for the preſervation of the publick roads in that part of 
Great Britain cailed England, as relates to the turnpike-roads 
of this kingdom) ; as alſo an act paſſed in the twenty-firſt 
year of his late majeſty king George the Second, (intituled, 
An aft to explain and amend an att paſſed in the fourteenth 
year of his majeſty's reign, intituled, An aft for the preſerva- 
Tron o the publick roads in that part of Great Britain called 
\ England) ; and fo much of an a& paſſed in the third year 
of the reign of king 1//liam and queen Mary, (intituled, 
An aft for the better repairing and amending the highways, 
end for ſettling the rates of the carriage of goods, as relates to 
the ſettling the rates of the carriage of gods), except ſo 
much thereof as relates to the rate or price for carriage of 
ods ; as alſo an act paſſed in the twenty-fourth your of 
is late majeſty king George the Second, (intituledF 4n 
ec? for the more effetual preſervation of the turnpike-roads in 
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poſition of peialtivs given ly afts v 

highways in that part of Great "Exch called England, and 
for enforcing the recovery thereof ; arid fer the mare effettual 
proventing of miſchief occaſimned by the drivers riding upon 
carts, drays, carrs and waggons in the city of London, and 
within ten miles thereof); except ſo much thereof as re- 
lates to the preventing miſchief occaſioned by the drivers 
riding upon carts, drays, carrs and waggons in the city 
of London; as alfo another aft paſſed in twenty-ſixth year 
of the reign of his late majeſty king George the Second, 
(intituled, An a for the amendment and preſervation of the 


publick highways and turnpile-roads of this kingdom, and for - 


the mare effetual execution of the laws relating therets) ; as 
alſo an act paſled in the twenty-eighth year of his late 
majeſty king George the Second, (intituled, An a@ to amend 
an act made in the twenty-ſixth year of the reign of his preſent 
majeſ/ly, intituled, An att for the amendment and preſervation 
of the publick highways and turnpike-roads of this kingdom, 


and for the mare effeftual executicn of the laws relating thereto), 


except ſo much thereof as continues the as then made 
for repairing and amending turnpike-roads, ſubject to the 
tolls and duties by ſuch aCts reſpeRively granted ; as alſo 
an act paſled in the thirtieth year of his late majeſty king 
George the Second, (intituled, An a? for enlrging the 
times for the firſt meetings of commiſſioners or truſtees, for 
putting in execution certain atts Fa this ſeſſiin of parliament) 3 
and alſo another act paſled in the thirtieth year of his ſai 
late majeſty king George the Second, (intituled, An ad? to 
render more effeftual the ſeveral laws now in being, for the 
amendment an. preſervation of the publick highways and turn= 
þ:ike-roads »of ti.us kingdom) 3 as alſo, an a& paſſed in the 
thirty-firſt year of bis late majeſty king George the Second, 
(intituled, An 2 for enlarging the times for the firſt mectings 
of commiſſtoners or truſtees, for putting in execution certain 


acts of hes ſeffions of parliament, ard for other purpoſes therein 


mentioned); as allo an act paſſed in the fifth year of the 


reign of his preſent majeſty, (intituled, An ad to continue 
part of an att made in the thirtieth year of the reign of his 
late maje/ly king George the Second, intituled, An att to ren+ 
der more effettual the jeveral laws now in being, for the amend= 
ment and prejervation of the publick highways and turnpike 
roads of this kingdom, and fer making further proviſions for 
the preſervation of the ſaid roads) ; as allo an a paſſed in 
the ſixth year of his preſent majeſty, {intituled, An aft 
for expla:ning, amending, and further enforcing, the execution 
of two ſeveral atts, one made in the twenty-ſtxth year of his 
ate majeſty, and the other in the fifth year of his preſent mas» 
Jeſty*s reign, for the amendment and preſervation of the publick 
highways and turnpike-roads of this kingdom ; and for obliging 
mortgagees taking poſſeſſion of toll-gates on turnpike-roads, and 
tell-gatherers appointed by them, to account), ſhall be, and 
the ſame are hereby repealed, _ Fw | 
Highwaymen, A reward of 407. is given for the ap- 
prehending and taking of a highwayman, to be paid 
within a month after conviction, by the ſheriff of the 


county, &c. 4 & 5 Wil, & Ma. c, 8, See Fflony, 


Digs, - Sce Game, Holda 

iglers, © Sce Game days. 

Hits telkibus, Theſe has = anciently added in 
deeds after the in cujus rei teſiimonium, and written with 
the ſame hand as the deed, which witneſſes were called, 
the deed read, and then their names entered : And this 
clauſe of his te/tibus in ſubjets deeds continued till the 
reign of Hen. 8. but now is quite left off. Cy. on Lit. 
fol. 6. 


Hinde, (John, ſerjeant at law) The manor of Burle- 


was, how aſſured to him and his heirs, 34 & 35 Hen. 8, 
Co 24s : 
Hindent homines, A ſociety of men; from the Sax. 
Hindene, ſoctetas : for in the time of our Saxen anceſtors 
all men were ranked into three claſles, the lowe/t, the 


middle, and highi/t, and were valued according to the. 


claſs they were in; that is, if any injury was done, fſa- 
tisfation was to be made according to the value or 
worth of the man to whom it was done, The /owe/t 
were thoſe who were worth ten pounds, or two hun- 
dred ſhillings, and they were called vir: daucenteni, or 
trwyhendemen, and their wives, twyhinda's ; the middle 
were valucd at fix hundred ſhillings, and were called 


__ wr Great Britain called England ; ard for ihe diſ- 
QL. Il, | 


ſixhindemeng and their wives fixhinda's; the highe/! were 
L11l valued 


parliament relating to the. 
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1727. See Attion. | 
22 Edw. 2. Ebor. 45. MS. 


_ Hve, Yui de hloth furrit accuſatus, abneget per centum 


| 4n alio puteo Heiperis Xvii, ſaline, Jn tertio puteo Mi- 


ſolidos & vii. denarios,——Ex Libro Domeſday, Wor-. 


AH 0.0 
valued at twelve hundred ſhillings, and were called 
telfbindemen, and their wives twelfhinda's, Bromp.. Leg. 
Alfredi, cup. 12, JO, 3', 32. See Twihindi and 
Twelvehindi, ; 

Hine, (Sax.) a ſervant, or one of the family ; but it 
i3 now taken in a more reſtrictive ſenſe, for a ſervant at 
huſbandry ; and the mafter-hine, he that overſees the reſt. 
Dtat. 12 RK. 2. ap. 4. 

Hinefare, or heinfare, (from the Sax.* hine, a ſer- 
vant z and fare, a going, or paſage, ) the loſs or depar- 
ture of a ſervant from his maſter. Si guts occidit hoaminem 
regis &. facit Heinfaram, det regi xx s, &c, Domeſday, 
tit. Arcenfeld. So in Domeſday, Qui pacem regis, &c. 
centum fol. emendabat & tantundem dabat qui foreſlell vel 
ious facicbat. Hiſt. Angl. Scriptores, a Dr. Gale, 
ol. 772, | | 

Þine-xeld, Sipnificat quiztantiam tranſgreſſionis illate in 
feruvum tranſgredientem, MS. penes Arth, Trevor, Atm. 

Hirciſcunda, The diviſion of an inheritance among 
the heirs,  Goldn. Dif. actio Hirciſcunde. Cowell, edit. 


? - 


ro, Dome/tica vel! intrinſeca familia, Inter Pla, Trin. 


Hireman, A ſubjet; from the Sax. Hiran, obedire. 
But it ſeems rather to ſignify one who ferves in the King's 
Hall to guard him; from the Sax. hird, aula, and man, 
homo, Du Freſne. Cowell, edit. 1727. 

Hirſt or hurt, A little wood. Domeſday. 

Hithe, See : | | 

Hlatordſocna, The Lord's proteRion ; from the Sax. 
Halford, dominus, and focn, libertas. Nec dominus homi- 
#1 libero hlafordſocnam prohibeat, Leg. Adelſtan, cap. 5. 

Hlaſocner, "The benefit of the law ; from the Sax. 
laga, lex, and focn, libertas. 

loth, An unlawful company, from ſeven to thirty= 


wiginti hidas, vel fic emendet ; that is, he who is accu- 
ſed for being at an unlawful rout, let him purge himſelf tot 
F vihnſangnt An quot 15 qui 120 hidus &/limatur; or, let him 
_ himſelf by a mulct, which is called hlothbota, Cowell, 
edit. 1727. - | 

» Hlothbere, A mula ſet on him who is in a riot. From 
the Sax. hloth, turma, and bote, compenſatios . 

Hoaft-men, An ancient gild or fraternity at Newcaſtle 
_ Y yne, Who dealt in Ga coal ; they are mentioned | 

at. 21 fac. I. cap. 3. 

Hoblers, or Hobilers, ( Hebelarii) Erant milites grega- 
11, levi armatura & mediocri equo, ad omnem motum agil:, 
ſub Edvard 3. in pallia merentes. 'Di#ti (ut reor) vel ab 
i/truſmodi equ, an hobby appellato, vel potius a gal. hobille, 
tunica. T abule claſſes deſeribentes in exercitu ejuſdem Edwardi 
Caletem ob/adentes, anno 1350. fic habent. Sub comite Kil- 
dariz, bannerets 1, knights 1, f aha 38, hobilers 27, &c. 
Theſe were light horſemen, or certain tenants, who, by 
their tenure, wer2 bound to maintain a little light nag for 
certifying any invaſton, or ſuch like peril towards the ſea 
fide, as Portſmouth, &c, of which you may read 18 Ed. 3. 
flat. 1. c. 7. and 25 guſdem, flat. 5. cap, 8. and Cam. 
Britan. * 272. Duravit vocabulum uſqgue ad atatem H.8, 
fays Spelman. Gentz darmes & hobelours. See Prin's Ani- 
mad, on 4 Int. f. 307. Hobeleries, Rot. Par!. 21 Edw. 3. 
Sometimes the word ſignifies thoſe who uſed bows and ar- 
rows, viz. Pro warda maris _— guerre, pro hobera- 
riis fo agthe mventendis, &c. orn. Anno 1364. 50 
in the Monaſtic. Pro munitione & ___ haminum ad 
arma hobelariorum ſagittariorum, Cowell, edit. 1727. 
 Hoccus ſalis, It ſeems to be a hoke, hole or leſler pit 
of ſalt.————]n which habuit Rex Edwardus domus xi. 
& in v. plateis habebat Rex E. ſuam partem. In Tepewick 
putes liv. ſaline & ii, hocci reddunt vi. fol. & viii. denar, 


delmic xii. ſaline & ii, partes de i. hocco reddecbant vi. 


ceſterſhire. 


Hockettoz, or hocquereur, Is an old French word for a 


knight of the poſt, a decayed man, a baſket carrier. 3 
Part. Int. f. 175. Due nul enquerelant neu reſpoignant ne 
foit furpris neu cheſon fc hockettours, parent que la verite 
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day on which the Engliſh maſtered the Danes, being the 
ſecond Treſday after Eafler week. Cowell, edit, 1727 
Yoga, Hogg:ia, hogium, Hoch, A mountain or hill, 
From the Germ. hoogh, aitus ; or from the Sax, þ, 
mons, the g being changed into . Edwinus invenit quey. 
dam collem & hogam petreſam, & 1ibi edificauit quandem wil. 
lam quam vocavit Stanhogiam, poſtea Stanhow, i, e, mn. 
tem lapidoſum., Du Freſne, Cowell, edit. 1727, 
Hogaſter, A little hog. ſn lgibus Fore/tar, Scotic, 
cap. 7. Jjle eft modus pannagit, viz. De qualibet (ing; 
i, e. De decem precis, Rex habebit meliorem porcum, & fo 
re/tarius unum hogaftrum. It ſignifies alſo ſheep. Ty. 
tinm ovile pro hogaſtris annatis & juvenibus, Flcta, lib, 
2. Cap. 79. : 
Yogenhine, or Agenhine, 7. e. ſerves proprius, 3. +, 
third night own ſervant, Is he that comes gueſtwiſe to 
an inn or houſe, and lies there the third night, aſter 
which he is accounted of his family in whoſe houſe he 
lieth; and if he offend the King's peace, his hoſt muſt 
be anſwerable for him. - Bra&on, lib. 3. traft. 2. c. 10. 
In the laws of Inguiphus, ſet forth by Lambard, he is cal- 
led Agenhine, Where you may read more of this matter, 
Cowell, edit. 1727. See Thitd-night-awne-hine, 
Hoggacius, hoggaſter, A ſheep of the ſecond year, 
— Agn primo computs poſiquam nati ſunt agni vocantur 
ſecundo anno hoggaſtri. Et conjunguntur multones cum mul- 
tonibus, & hurtardi cum hurtardis, & femelle cum ovitus: 


| Regula computi domus de Farendon. MS.——Certun 


aves paſcantur, ſcilicet, multones cum multonibus, matrices 
cum matricaabus, hogacii cum __— Cartular. Abbat, 
Glaſton. MS. fo. 48. a. And indeed in many, eſpe- 
cially the northern parts of England, ſheep after they loſe 
the name of lambs, are called hogs, as it Kent, tags, 
Cowell, edit. 1727. 

Hoglhead, Is a meaſure of wine, oil, &c. contain- 
ing half a pipe, the fourth part of a tun, or ſixty three 
gallons, Stat. 1 R. 3. c. 1 3 See Barrel, 

Hoggus, Yogietus, A 49g or ſwine, beyond tne 
growth of a pig. Porcell: prima compoto poſlquam nat 
ſunt vocantur, ſecunds compoto hoggi vocantur, Regula 
Compoti Domus de Farendon. MS.—— Solvent eodem 
die pro porco ſuperannuavo unum denarium, & pro hogi 
n dimidii Ee unum obolum, Cartular. Radingel. MS, 
fol. 221. a. 


Hos and hogs fleſh. See Cattle, Swine, | 

Ho ay, otherwiſe called Hock-T weſday, Dies Martis 
quam guindenam paſche vocant, The ſecond Tueſday after 
Eaſter Week. A day fo remarkable in ancient time, thay 
I have ſeen a leaſe without date, reſerving fo much rent 
payable Ad duos anni termines, ſcil, ad le Hokeday, & ad 
feſtum Santi Mich. Et ad feſlum St, Mich. cum tenerg 
voluerit ſeneſcallus curie de la Hele, habebit de celerarty 
quingue albos panes & coftrellos ſuos plenos cerviſia, & ad 
idem ſou pro curia de Kinerſdone de privilegits tenen- 
dis, habebit tozidem & de Ia Hokeday totidem. Mon. ys 
2 par. f. 550. b, And in the accounts of Magdeliem 


College in Oxford there is yearly an allowance pro muliet i- 
bus TN hantiins, in ſome manors of theirs in Hampſhire, 
where the men heck the women on Afonday, and 2 contra 
on Tueſday. See Hork-TurldapRoney. "The mean- 
ing of it is, that on that day the women in merriment 
ſtop the ways with ropes, and pull paſſengers to themy 
dehring ſomething to be laid out in pious uſes. 
eatt. 1727. | | : 

» St. Andrew's pariſh, Holbourn how to bs 
afſeſled, 30 Geo. 2. c. 3. ſet. 72. 

Holdes, Bailiffs of a town or city, From the Sat, 
hold, i. e. pom prepoſuus. Others are of opinion 
that it ſignifies a general z for hold in Saxon doth allo lig- 
nify ſummus imperater. Comitis Weregildum, 1. e. A/{inide 
tro capitis, eft 15 millis thrympſa, holdis & ſumm prope 
ut guatuor millia thrympſa. Leges Aluerd. de Weres 
gildis, h | | 

ng over a term, &:c. Lands were deviſed t9 
A. till 800/. raiſed. Relolved, that if the heir at laws 
or he in reverſion or remainder, in caſe of leaſe or limi- 
tation of a life, enters upon A. or on him to whom the 
lands are deviſed or limited, and expels him, *tis in the 


we ſoit enſue. Stat. Ragman. Cowell, edit, 172 
e 


c>-Tuesday-Monep, Was a duty given to 7 land- | 


lord, that his tenauts and bond-men might ſolemnize that 


eletion of him ſo expelled, either to bring his achon 
and recover the mean profits which ſhall be accounted 
| | par 
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arcel of the ſum, or he may re-enter and hold over till 
he ſhall levy the entire ſum, not accounting the time of 
his expulſion. But otherwiſe, if the expulſion was by a 
ſtranger. 4 Rep. 82. Mich. 41 & 42 Eliz. Corbet's 
er ea is a difference between an elegit and a ſtatute- 
merchant ; for in an elegit he can't hold over ; but upon a 


ftatute-merchant he may, becauſe the extender is to have 


his charges and expences over and above the debt, which 
are not to be recovered upon the #legit, Arg. Mich. 
1656, Hard. 80. cites 4 Rep. 67. b. Fulwoed's caſe. See 
Kent, Statute, ; ; 6); 

Holm, (Sax. ) Hulmus, inſula amnica, A river iſland, 
according to Bede z or plain graſs ground upon water- 
ſides, or in the water, according to Camden, Cum duobus 
holmis in campis de TYedone. Mon, Ang]. 2 par. fol. 262. 
b. Therefore where any place is called by that name, 
or where this ſyllable is joined with any other in the 
names of places, it ſignifies a place ſurrounded with wa- | 
ter; as the Flatholmes, the Stepholmes, near Briſtol : But | 
if the ſituation of the place is not near the water, then 
it may ſignify a hilly place; for holm in Saxon, is in 
Enzliſh an hill or cliff. Cowell, edit. 1727. | 

Holt, (Sax.) A wood or grove : Wherefore the names 
of towns beginning or ending with holt, as Buckholt, &c. 
denote that formerly there was great plenty of wood at 
thoſe places. | 

Holy-days and faſting-days, Aflizes may be taken 


in Advent and Lent, St. Heim. 1. 3 Ed. x. c. 51. Y 
Shewing of wool prohibited on Sundays, &c. 28 Ed. 3. 


Cc 14+ 


_ Fairs and markets not to be kept on Sundays and prin- - 
cipal feſtivals, except four Sundays in autumn, 27 H, 6. 


C. 5 

Gay in London not to ſell or fit on their goods 
on Sundays, &c, 4 Ed. 4. c. 7. 1 Farr I. c 22. /. 19. 

Days to be obſerved as fiſh-days, 2 & 3 Ed. 6. c. 19, 
s El. c. 5. ſet. 14, 15, 36, 40. 

What holy-days and faſting-days ſhall be kept, 5& 6 
Ed. 6. c. 3. | 

Penalty of not reſorting to church on Sundays and 
holy-days, 1 El. c. 2. ſet. 14. | 

Wedneſday not to be a fiſh-day, 27 El. c. 11, 

ViQuallers prohibited to utter fleſh on fiſh-days, 27 El, 
6& 12, | | | 
The penalty of eating fleſh on fiſh-days diminiſhed, 
35 £1: c- 5:-jeft;- 22. 

Regulations of licences to eat fleſh in Lent, 1 Fac. 1. 
C. 29, F 

The fifth of November to be kept as a day of thank(ſ- 
giving, 3 Fac. I. Go I. | | | 

The puniſhment of uſing ſports on the Sunday, 1 Car. 1. 
C1, | 

Carriers, drovers, butchers or higlers, not to travel or 
expoſe meat on the Sunday, 3 Car. I. c. 2. 29 Car. 2. 
& 7 | | $4 h 

The 29th of May to be an anniverſary thankſgiving, 
I2 Car, 2, c. 14. | 

The 3oth of Fanuary to be kept as an anniverſary day 


of humiliation, 12 Car. 2. c. 30. ſed. 1. 


The 24 of September to be annually kept as a faſt in 
London, 19 Car. 2. c 3. ſ. 28. | | 
No wares to be expoled to ſale on the Sunday, 29 

| &F "IE Be £ F 

Except INE in inns, &c. or milk, ibid, ſe. 3. 
or mackarel, 10 & 11 . 3. c. 24. ſe. 14. 

Coachmen or chairmen may ply on the Lord's day, 
notwithſtanding the 29 Car. 2. c. 7. 9 Ann. © 23, 


ſea. 20. | 
Perſons not to travel in boats, &c. on the Sunday, 


29 Car. 2, c. 7. ſett, 2. 


The Yule Vacance in Scotland reſtored, To Ann. c. 13. 


repealed 1 Geo. 1. c. 28. See Calendar. 


Holyhead, Rock ſalt may be uſed in it's ſalt- works, 


Ann. c. 12, ſee, 2. | 

Yom age, (Homagium,) Probably derived from homo, 

ecauſe when the tenant does this ſervice to his lord, he 
ſays, 7 become your man ; it is alſo called marboad, Co. 


-_ | 
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| en Litt. fal. 64. The French word imports as much as 


fides cdlientelaris ; for in the original grants of lands and 
tenements by way of fee, the lord did not only tie his 
tenants to certain ſervices, but alſo took a ſubmiſſion, 
with promiſe and oath, to be true and loyal to him as 
their lord and benefaftor. This ſubmiflion was and is 
called homage, the form whereof you have in the ſecond 
ſtatute 17 £4. 2. in theſe words: When a freeman ſhall 
do homage to his lord, of whom he holdeth in chief, he 
ſhall hold his hands together between the hands of his 


lord, and ſhall ſay thus ; 7 become ,your man from this day 
forth for life, for member, and for worldly honour, and_ 


ſhall owe you my faith, for the land I hold of yau, ſavin 

the faith that I w- __ Sovereign Lord Ah and 
to mine other lords, And in this manner the lord of the 
tee, for which homage is due, taketh homage of every te- 
nant as he cometh to the land or fee, Glanvil, lib. g. c 1. 
except they be women, who perform not homage, but by 
their huſbands. Yet Fitzherbert in his Nat. Brev. f. 157. 
ſaith the contraty, The reaſon of this, Skene giveth de 
verb. fignif. verbo Homagium, becauſe homage ſpecially 
concerneth ſervice in war. He faith alſo, That conſe- 


| crated biſhops do no homage, but only fealty ; and yet we 


find the archbiſhop of Canterbury do homage on his knees 


to our qt) 4 at their coronation ; and it hath been held, 


that the biſhop of Sodor in the 1/e of Man, is homager to 
the Earl of Derby. And in the Reg. Orig. fel. 296. that 
a woman taking livery of lands holden by knight's ſer- 
vice, muſt do , Bore, &c., Concerning the ; lv of 


conſecrated biſhops, read Fulbecke, fol. 20. in theſe 


words : By. our law a religious man may do homage, but 
may not ſay to his lord, Ego devenio homo veſter, becauſe 
he hath profeſſed himſelf to be-only God's man ; but he 
may ſay, 1 do unto you homage, and to you ſhall be faith- 


| ful and loyal, See of this Britton, cap. 68, Homage is 


alſo taken in ſome caſes to ſignify the particular place or 
diſtrict where the ſervices are to be performed, as thus, 
viz. Henricus Rex, &c. Si abbas de Ramſey poterit mon- 


flrare quod nullus anteceſſorum operaſſet ad hominium de 


Brampton. Bratton, lib. 2. cap. 35. par. 12. Fleta, 
lib. 3. c. 16, 17, Homage is either new with the fee, or 
anceſtrel, that is, where a man and his anceſtors, time 
out of mind, have held their lands by homage to their 
lord, whereby the lord is tied to warrant the land unto 
his tenant. This homage is uſed in all other countries as 
well as ours, and was wont to be called Hominium. 
See Hotoman de verbis feudalibus, verbo Homo. Shene 
divides it into Ligeum & non ligeum, de verbo fignif. verbo 
Homage, for which ſee Liege ; and Hotoman, diſputatione 
de feudis tertia., Homage is ſometimes uſed for the jury 
in a court baron. Smith de Rep. Ang. lib. 2, cap. 27. 


The reaſon is, becauſe it conſiſteth moſt commonly of - 


ſuch as owe homage unto the lord of the fee; and theſe, 
by the Feudi/i;, are called Pares curia. Of this homage 
you may read in the 29th chapter of the Grand Cuftumary 
of Normandy, and others not uled by us. See further in 


| Hotoman diſputat. de feudis, pag. 861. read Skene de verb, 
ſignif. tit. Homagium, to whom you may alſo add a large 


diſcourſe in ſpeculo Durandi, commonly called Speculator 
among the Civilians, tit. de Feudis, The ſteward of the 
lord may take fealty, but not homage. Cowell, edit, 

1727. See the ſtat. 12 Car. 2. cap. 24, | 
Homage anceſtrel, Is, where a man and his ance/tors, 
time out of mind, held their land of their lord and his 
anceſtors by homage ; and if ſuch, lord have received 
homage, he is bound to acquit the tenant againſt all other 
lords above him of every manner of ſervice; and if the 
tenant hath done homage to his lord, and is impleaded 
and vouches the lord to warranty, the lord is bound to 
warrant him; and if the tenant loſe, he ſhall recover in 
value againſt the lord ſo much of the lands as he had at 
that time of the voucher, or any time after. To this 
effect Littleton; upon which Coke ſays, in his example 
here put, There mu/? be a double preſcription both in the 
blood of the lord and the tenant, and therefore I think, 
there is little or no land at all at this day holden by homage 
anceſtrel. - Yet (as one avers) in the manor of J/hitney 
in Herefordſhire, whoſe lord is of the ſame name, wy 
tne 
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the family has continiied there rhany ages, is one 1//t, 
a tenant, who can preſcribe to hold his land of Thomas 
IVhitney, Eſq; the preſent lord, by homage ance/trel. 
Cowell, edit. 1727. | 
Homage jury, Is a jury in a court baron, conſiſting 


of tenants that do homage to the lord of the fee ; and. 


theſe by the Feudiſts are called Pares curiz : They in- 
quire and make preſentments of defaults and deaths of 
tenants, admittances, and ſurrenders in the lord's court, 
&c, MKitch. 

Homager, One that does, or is bound to do homage : 
As the biſhop of Sedor in the [fe of Man was ſaid to be 
homager to the Earl of Derby, See Bomage. 

Homagio refpecttando, Is a writ direfted to the 
eſcheator ; commanding him to deliver ſeifin of lands to 
the heir that is of full age, notwithſtanding his homage 
not done, which ought to be performed before the heir 
has livery, or his lands; except there fall out ſome rea- 
ſonable cauſe to hinder it, F. N. B. fil. 269. 

Homagium reddere, To renounce homage, when the 
vaſlal made a ſolemn declaration of diſowning and defying 
his lord. For which, there was a ſet form and method 
preſcribed by the feudatary laws. [tem reddere poterit 
Domino ſuo homagium ſuum, ſimul cum tenemento, propter 
capitales inimicitias, ut liberius proſequatur apellum ſuum, 
& fic diſſolvitur homagium. Bra#ton, lib. 2, cap. 35. 
fe. 35. This is the meaning of that paſſage in Richardus 
Huſtaldenſis de Bello Standard, p. 321. Jtaque Robertus 
reddito homagio guod ez fecerat ad ſuos foctos reverſus 
eff, And of Matt, Pariſ. ſub anno 1188. Tunc Rex An- 
glorum Regi Francorum fecit homagium, quia in principio 
hujus guerre homagium ſuum reddiderat Regi Francie, 
Cowell, edit. 1727. 

Homſoken, or Hamſoken, and Hamſoca, (from the 
Sax, ham, i. e. domus, habitatio, and ſocne, libertas, im- 
munitas, ) Is by Brafton, lib. 3. tra. 2. c. 23. thus de- 
fined : Homeloken dicitur invaſi» domus contra pacem Do- 
mini Regis, vel inſultus faftus in domo extra pacem Domini. 
It appears by Raftal, that in ancient times ſome men 
had an immunity to do this. $87 guis hamſocam w1vlavertt, 
jure Anglorum Regi emendet 5 libr. LL. Canuti, cap. 39. 
 Hamſoken #/? quod prior tenebit placita in curia ſua de his 
qui ingrediuntur domum vel curiam alicujus ad litigandum, 
vel furandum, vel quicquid aſportandum, vel aliquod aliud 
faciendum, contra voluntatem illius qui debet domum vel 
curiam. Ex Reg. Priora, de Cokesford. See {Yam- 
loken, 

Homeſoken, Is alſo the privilege or freedom which every 
man hath in his houſe; and he who invades that freedom 
is properly ſaid facere home/eken. This I take to be what 
we now call burg/ary, which is a crime of a very heinous 
nature, becauſe 'tis not only a breach of the King's 
peace, but a breach of that liberty which a man hath in 
his houſe, which, as we commonly ſay, ſhould be his 
caſtle, and therefore ought not to be invaded. Bragon, 
lib. 8. traf. 2. cap. 23. Du Cange. 

It is alſo taken for an impunity to thoſe who commit 
this crime, viz. Homeſoken, hec eft, quietus efſe de amer- 
ciamentis pro ingreſſu hoſpitii wiolenter & ſine licentia, & 
contra pacem Regis, & guod teneatis placita de hujuſmadi 
tranſereſſine in curia veſlra, W. Thorn. p. 2030. See 
Hamſoken. | | 

Homicide, (Homicidium,) Is the killing of a man, 
and is divided into voluntary and caſual : Homicide wo- 
luntary is that which is deliberate, and committed of a 
ſet purpoſe to kill ; caſual is done by chance, without any 
intention to kill, Homicade voluntary is either with pre- 
cedent malice, or without. "The former is murder, and 
is a felonious killing through malice prepenſed of any per- 
ſon living in this realm, under the King's proteQtion. 
WW-/t. par. 2. Symbol. tit. Indiftments, ſeft. 37, Sc. uſque 
51. where'you may ſee divers ſubdiviſions of this matter, 
See alſo Glanvil, lib. 14. cap. J. Bratt. lib. 3. traft. 2. 
cap. 4, 15 & 17. Britton, cap. 5, ©, 7 

Offences againſt the life of a man come under the ge- 
neral name of homicide, which in our laws ſignifies the 
killing of a man by a man, 
ton, bib. 2. & 4. "M 


1 Hawk, P, C. 66. Brac- 
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Homicide, properly ſo called, is either againſt a mari's 
own life, (called ſelf-murder, or fels de ſe, ) or the life of 
another. Homicide againſt the life of another either a- 
mounts to felony, or does not, That which amounts not tg 


felony, is cither Juſlifiable, and cauſes no forfeiture at all, 


or excuſable, and cauſes the forfeiture of the party's 
1 Hawk, P, C. 67, 69. party's goods, 


{ 


Of ſelf-murder, or fels de ſe, 
Of juſtifiable homicide, 

Of excuſable homicide, 

Of manſlaughter. 

. Of murder. 


OE OIEIE 


1. Of felf-murder, or felo de ſe. 


In this, as well as all other felonies, the offender ought 
to be of the age of diſcretion, and compos mentis ; and 
therefore, that an infant killing himſelf under the age of 
diſcretion, or a lunatick during his lunacy, cannot be a_ 

felo de je. 1 Hawk. 67. Crom, 30. a. b. 31.8. P.C; 
28. Dal. cap. 92. 3 Inft. 54. 

But here [ cannot (fays Mr. ſerjeant Hawkins) but 
take notice of a ſtrange notion, which has unaccountab] 
prevailed of late, that every one who kills himſelf mutt 
be non compos of courſe ; for it is ſaid to be impoſſible that 
a man in his ſenſes ſhould do a thing fo contrary to na- 
ture and all ſenſe and reaſon. 3 Mzd. 109. 

Tf this argument be good, ſelt-murder can be no crime; 
for a madman can be guilty of none. But it is won- 
derful that the repugnancy to nature and reaſon, which 
is the higheſt aggravation of this offence, ſhouid be 
thought to make it impoſſible to be any crime at all, 
which cannot but} be the neceflary conſequence of this 
poſition, that none but a madman can be guilty of it; 
may it not with as much reaſon be argued, that the 
murder of a child or of a patent is againſt nature and 
reaſon, and conſequently that no man in his ſenſes can 
commit it ? But has a man therefore no uſe of his rea- 
ſon, becauſe he acts againſt right reaſon? Why may 
not the paſſions of grief and diſcontent tempt a man 
knowingly to act againſt the principles of nature and 
reaſon in this caſe, as thoſe of love, hatred, and revenge, 
and ſuch like, are too well known to do in others. 1 
Hawk. P. C. 67. 

However our laws have always had ſuch an abhor- 
rence of this crime, that not only he who kills himſelf 
with a deliberate and direct purpoſe of ſo doing, but alfo 
in ſome caſes he who malicioully attempts to kill another, 
and in purſuance of ſuch an attempt unwillingly kills 
himſelf, ſhall be adjudged in the eye of the law a felo de 
ſe; for wherever death is cauſed by any a& done with a 
murderous intent, it makes the offender a murderer 
and therefore it 4. diſcharge a gun at B. with an intent 
to kill him, and the gun break and kill A. or if A, ſtrike 
B. to the ground, and then haſtily falling upon him 
wound himſelf with a knife, which B. happens to have 
in his hand, and die, in both theſe caſes A. is felo de ſe, 
for he is the only agent. 1 Hawk. P. C. 68. cites Dal. 
cap. 92. 44 E.3. 44. 44 Af. 55» Bro. Cor. 12, 14+ 
Dalt. cap. 92. | 

But if B. being ſo aſſaulted, had been driven to the wall, 
and holding up a pitchfork or knife, ſtanding in his de- 
fence, and A. had haſtily run upon the ſame, and bcen 
lain, B. ſhould be judged to kill him in his own de- 
fence. And for the ſame reaſon, perhaps in the caſe 
above, if B. after he had fallen to the ground, had hol- 
den up his knife or ſword in his defence, and A. had 
fallen thereon, and been ſlain, B. ſhould be judged to 
kill him /e defendendo; for here B. exerts his ſtrength in 
his own defence, and by ſo doing occaſions the mortal 
wound received by 4. 1 Hawk. P. C. 68. S. P. C. 16. 
H. P. C. 28, 29. Pult. 119. b. . Crom. 28. ; 

He who kills another upon his deſire or command, 1s 
in the judgment of the law as much a murderer, as if 


he had done it merely of his own head, and the _ 
ille 
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41.4 *% not looked upon as a felo de ſe, inaſmuch as his 
fled xt merely void, as being rol the law of God 
oy man: But where two perſons agree to die together, 
Mad one of them at the perſuaſion of the other buys 
ratſhane, and mixes it in a potion, and both drink of 
*- and he who bought and made the potion, ſurvives 
by uſing proper remedies, and the other dies, perhaps it 
is the better oP1NioN, that he who dies ſhall be adjudged 
a felo de ſe, becauſe all that happened was originally 
owing to his own wicked purpoſe, and the other only put 
it in his power io execute it in that particular manner. 
i Hawk. P. C. 68. cites Keil. 136, Moor 7 54. 

And as to what ſuch an offender ſhall forfeit, it ſeems 
clear, that he ſhall forfeit al) chattels real or perſonal 
which he hath in his own right, and alſo all chattels real 
whereof he is poſſeſſed either jointly with his wife, or in 
her right; and alſo all bonds and other perſonal things in 
ation belonging ſolely to himſelf; and alſo all perſonal 
things in ation, and, as ſome lays entire chattels in 
poſſeſſion to which he was inrtitled jointly with another, 
on any account except that of merchandize: But it is 
faid, that he ſhall forfeit a moiety only of ſuch joint 
chattels as may be ſevered, and nothing at all of what 
he was poſlefſed of as executor or adminiſtrator. 1 
Hmk, P. C. 68. cites many authorities. 

However, the blood of a felo de ſe is not corrupted, 
nor his lands of inheritance forfeited, nor his wife bar- 
red of her dower. 1 Hawk. P. C. 68. Plow. Com. 
261, b. 262. a. ST 

Alſo no part of the perſonal eſtate is veſted in the 
King, before the ſelf-murder is found by fome inquiſt- 
tion; and conſequently the forfeiture thereof is ſaved by 


a pardon of the offence before ſuch finding. 1 Hawk. | defence of a man's perſon, houſe, or goods, 1 Hawk. 
P. C, 68, 5 Co. 110. b. 3 Inf. 54. 1 Saund. 362.]P. C. 70, 


1 $id, 150, 162. 


But if there be no ſuch pardon, the whole is forfeited lick juſtice, the following rules muſt be obſerved. 


immediately after ſuch inquiſition, from the time ſuch 
mortal wound was given, and all intermediate alienations 
are avoided, 1 Hawk. P., C. 68. Plow. Com. 260. 
H.P. C. 29. 5 Co. 110. 

And ſuch inquiſitions ought to be by the coroner ſu- 
fer viſum corporis, if the body can be found ; and an in-' 
quiſition ſo taken, as ſome ſay, cannot be traverſed, 1 
Hawk, P.C. 68. H. P. C. 29. 3 Infl. 55. 

But if the body cannot be found, ſo that the coroner, 


TY 


| 10 Co. 76. . 22 Ed. 4. 33. 4. H., 
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1. Tt muſt be owing to ſome unavoidable neceſlity, to- 
which the perſon who kills another muſt be reduced, 

without any manner of fault in himſelf, 1 Hawk, 69. 

2. There muſt be no malice coloured under pretence 
of neceſſity, for wherever a perſon who kills another, 
ats in truth upon malice, and takes occaſion from the 
appearance of neceſlity to execute his own revenge, he is 
guilty of murder, 1 Hawk. P. C. 69. 2 Rell. Rep. 
120, 121. Kelynge 28, H. P. C. 38. Bradt. tb, 3. 
cap. 4+ ; | 

'3- According to the opinion of the old books, (which 
in this reſpeRt ſeem to be contradicted by others more 
modern,) it ſeems that one may ſet forth a fat, amount- 
ing to juſtifiable homicide, in a ſpecial plea to an indict- 
ment or appeal of murder ; and that the ſame being found 
true, he ſhall be diſmiſſed, without being arraigned, or 
enforced to plead Not guilty, And indeed it ſeems ex»: 
tremely hard, that a ſheriff or judge who condemn or 
execute a criminal, &c. ſhould be forced on a frivolous 
proſecution to hold up their hands at the bar for it, &c. 
But it is agreed, that no one can plcad a fact amounting 
to homicide ſe defendendo, or by miſadyenture, but that. 
in ſuch a caſe the defendant muſt plead Not guilty, and 
give the ſpecial matter in evidence: And it is al{o agreed, 
that where a ſpecial fat, amounting to juſtifiable homi- 
cide, is found by the jury, the party is to be diſmiſſed, 


without being obliged to purchaſe any pardon, &c, x 
Hawhk. 69. 

Juſtihable homicide is either of a publick or private na- 
ture, That of a publick nature is ſuch as is occaſioned 
by the due execution or advancement of publick juſtice. 
That of a private nature is ſuch as happens in the juſt 


As to juſtifiable homicide in the due execution of pub= 


I. The judgment, by virtue whereof any perſon is put 
to death, muſt be given by one who has juriſdiction in 
the cauſe; for otherwiſe both judge and officer may be 
guilty of felony. - x Hawk. P. C. on Dalt. cap. 98. 


And therefore if the court of Common Pleas give 
judgment on an appeal of death, or juſtices of peace on 
an indictment of treaſon, and award execution, which is- 
executed, both the judges who gave, and the officers 


who has authority only ſuper = corporis, cannot pro- | who executed the ſentence, are guilty of felony ; becauſe. 


ceed, the inquiry may be by juſtices of peace, (who by 

their commiſſion have a general power to inquire of all 

felonies,) or in the King's Bench, if the felony were 

committed in the county where the ſaid court fits; and 

ſuch inquiſitions are traverſable by the executor, Ec. 1 

Hawk. P. C. 69. 3 Inft. 55. fa. P. C. 29. 2 Lev. 
I 


Alſo all inquiſitions of this offence being in the na- 
ure of inditments, ought particularly and certainly to 
{et forth the circumſtances of the fat; and in the con- 


theſe courts have no. more juriſdiction over theſe crimes 
than mere private perſons ; and their proceedings thereon 
= merely void, and without any foundation. 1 Hawk. 
. C. 70. 

| But if the juſtices of peace, on an indictment of treſ- 
paſs, arraign a man of felony, and condemn him, and 
he be executed, the juſtices only are guilty of telony , 
and not the officers who executed their ſentence; for the 
uſtices. had a juriſdiction over the offence, and their 

| proceedings were irregular and erroneous only, but not 


| 


cuſion add, that the party in ſuch manner murdered void. . 1 Hawk. P.C. 70. H. P.C. 35. Dalt. c. 98. 


himfelf, x1 Haws. 69. 


| 2. The judgment muſt be executed by the lawful of- 


; Therefore if either the premiſſes be inſufficient, as if ficer. Indeed it was formerly held, that any one might 


t be found that the party flung himſelf into the water, 
E fc ſ"pfum emergit, which is nonſenſe, {becauſe emergo 
henif s$ only to rife out of the water,) or if there be 
wanting the proper conclufion, & fic ſeipſum murdravit, 
the Inquiſition is not good. 1 Hawk. bg. 3 Lev. 140. 
9 Mod. 100. 2 Lev. 152, _ 7s 


et if it be full in ſubſtance, the coroner may be ſer-| 131- 


ved with arule to amend a defe& in form. 1 Hawk. 69. 
1 Sid, 225, 259. 3 Mod. 101, 1 Keb. go7y. © 
By the rubrick m the Common Prayer, before the 


as lawfully kill a perſon attainted of treaſon or felony, as 
a wolf or other wild beaft; and anciently a perſon con- 
derned in an appeal of death, was delivered to the rela- 
tions: of the deceaſed in order to be executed by them. 
1 Hawk. 70. 1 Inſt. 128. b. 2 Af. pl. 3. S.P.C. 
13. @. 11 H, 4. 12.4. Plow. Com. 30b. b. 3 Inf. 


But at this day, as it ſeems agreed, if the judge, who. 
ives the ſentence of death, and, a fortzors, if any private 
berfon execute 'the ſame, or-if the proper officer-himſelf - 


urial office, (confirmed by ftat. 13 & 14 Car: 2. c. 4.) do it without a Jawful command, they are guilty of fe- - 


perſons who 
| not have that office uſed'at their interment. 


have laid violent hands upon themſelves, | lony. 1 Hawk. 70. 27 Af. 4i. Bro.' Appeal, 6g, 


3. The execution muſt be purſuant toz'and warranted 


| by the judgment, otherwiſe it is without authority ; and 


2. Of juftifiable homicias, 4 conſequently, if a ſheriff behead a man where it is no 


Concerni og juſtifiable homicide, the following rules are 
Pemiſed by Mr. Serjeant Hawkins. 1 


Vor. IL 


| 


part of the ſentence to cut off the head, he is guilty of 
felony. 1 Hawk. 70. 35 H. 6. 57.b. Bro. Appeal, 5. 
$8. P. C. I'3. H.P., C: 36, 272. AC UIGIIHILD I D300 
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Juſtifiable homicide in the due advancement of publick 
juſtice, relates either to crimimal or civil cauſes, As to 
the firſt, it may de juſtified in ſeveral caſes; as if a perſon 
having actually commitred felony will not ſuffer himſelf 
to be arreſted, but ſtand on his own defence, or fly, fo 
that he cannot poſſibly be apprehended alive by thoſe who 
purſue, whether private perſons or publick officers, with 
or without a warrant from a magiſtrate, he may be law- 
fully. lain by them. 1 Hawk. P. C. 70. 22 Af. 55. 
Ero. Cor. 87, 89. S. P. C. 13. 3 Int. 221. Lalt, 
cap. 98. H. P.C. 36. Crom. 30. | 

If an innocent perſon be indicted of felony, where, in 
truth, no felony was committed, -and will not ſuffer 
himſelf to be arreſted by the officer who has a warrant to 
that purpoſe, he may lawfully be killed by him, if he 
cannot otherwiſe be taken ; for there is a charge againſt 
him upon record, to which at his peril he is bound to 
anſwer. 1 Hawk, P.C. 71. | 

If a criminal, endeavouring to break the gaol, affault 
his gaoler, he may be lawfully killed by him in the affray. 
1 Hawk. 71. 

If thoſe who are engaged in a riot, or a forcible entry, 
or detainer, ſtand in their defence, and continue the force 
in oppoſition to the command of ax juſtice of peace, &c. 
or reſiſt ſuch juſtice endeavouring to arreſt them, the ! 
killing of them may be juſtified ; and ſo perhaps may the 
killing of dangerous rioters by any private perſons, who 
cannot otherwiſe ſuppreſs them, or defend themſelves 
from them, inaſmuch as every private perſon ſeems to be 
authorized by the law to arm himſelf for the purpoſes 
aforeſaid. 1 Hawk. 71. Crom. 30. b. 158. b, H. P.C. 
37. Poph. 121. | 

If treſpaſſers in a foreſt, chace, park or warren, or any 
incloſed ground wherein deer are kept, will not render 
themſelves to the keepers, upon hue and cry made to ſtand 
to the King's peace, but fly from, or defend themſelves 
againſt them, they may be ſlain by force of the ſtatute de 
malefaftoribus in parcis,. and 4 Will. & Mar. cap. 10. 
1 Hawk. 71. 8. P.C. 13. b. Crom. 30. b. Dyer 326. 

Es ET | 

N it either of the parties fighting in a -combat allowed 
by law, for the trial of ſome ſpecial cafes, be ſlain, he 
who kills him is juſtified, and the death of the other is 
imputed to the juſt judgment of God, who is preſumed 
to give the victory to him who fights in maintenance of 
the truth. 1 Hawk. P. C. 71. Dalt. cap. 98. Plow, 
Com. 9. b. 3 Inft. 221. 37 H. 6. 21.4. 

Homicide in the advancement of juſtice in crv:/ cauſes 
may alſo be juſtified in ſome caſes: As where a ſheriff, 
&c. attempting to make a lawful arreſt in a civil action, 
or to retake one who has been arreſted and made his 
eſcape, is reſiſted by the party, and unavoidably kills him 
in the affray. 1 Hawk. P. C. 71. 1 Roll. | Rep. 189. 
#7. P. C. 37. 3 Inft. 56. Crom. 24.a. Dalte cap. 98. 
And in ſuch cafe the officer is-not bound to give back, 
but may ſtand his ground and attack the party. 1 Hawk. 
:B. 6. 91. 1 $4, Pe Go $7; Toto tal vis Woogie gg 

But no private perſon of his own authority can arreſt 
a man for a civil matter, as he may for felony, &c. 
1 Hawk. 71. Crom. 3o. b. Neither can the ſheriff him- 
felt lawfully kill thoſe who barely fly from the execution 


of any civil proceſs. 1 Hawk. 71. H. P.C. 37. 


- As to juſtihable homicide of -a private nature, in the 
juſt defence of a man's perſon; houſe or goods, it may : 
happen either by the killing of a wrong-dver, or an innocent 
perſon, in the making of ſuch defence. And firſt, the 
killing of a wrong-doer in the making of ſuch defence, 
may be juſtified in many caſes; as where a man kills one 
who-aflaults him in the highway'to rob or murder him; 
or the owner of a houſe, or any of his ſervants; or lodgers, 
&c, kill one who. attempts to-burn it,” or to commit in 
it murder, robbery,'or other felony ; .or a woman kills 
one who attempts to raviſh her; or a. ſervant coming 
fiddenly and finding his maſter robbed and lain, falls: 
upon the murderer immediattly and kills him.; for he does. 
it'in the height of his ſurprize,” and under juit appre- 
henſhons of the like attempt uppn himſelf; but in other 


cixcumſtances, he could not have juffified the killing of | 


| 


; 
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ſuch an one, but ought to have apprehenJed hi 
pas P. GC. 71, 72. 24 H.S. cap. 5. Lat. hs 
98. | : 
Neither ſhall a man in any caſe juſtify the killins an. 
other by a pretence of neceſſity, unleſs he were himſelf 
wholly without fault in bringing that neceſſity upon him 
ſelf; for if a man, in defence of an injury done b TRY 
ſelf, kill any perſon whatſoever, he is guilty of man. 
laughter ar leaſt ; as where divers rioters wronofully dou 
tain a houſe by force, and kill thoſe who attack it from 
without, and endeavour to burn it. 1 Hawk. 72. Cram, 


27.b. H.P.C. 56. 


Neither can a man juſtify the killing another in defence 
of his houſe or goods, or cven of his perſon, from a bare 
private treſpaſs; and therefore he that kills another, why 
claiming a title to his houſe, attempts to enter it by force 
and ſhoots at it, or that breaks open his windows in order 
to arreſt him, or that perſiſts in breaking his hedges after 
he is forbidden, is guilty of manſlaughter ; and he why 
in his own defence kills another that aſſaults him in his 
bouſe in the day-time, and plainly appears to intend to 
beat him only, he is guilty of homicide ſe defendends, 
for which he forfeits his goods, but is pardoned of courle; 
yet it ſeems that a private perſon, and, a fortiori, an 
officer of juſtice, who happens unavoidably to kill another 
endeavouring to defend himſelf from, or ſuppreſs dan- 
derous rioters, may juſtify the fat, inaſmuch as he only 
does his duty in aid of the publick juſtice, 41 Hawk. 12. 
H. P. C. 40, 57. Cro. Car. 538. Dalt. cap. 98. 


And I can ſee. no reaſon, ſays Mr. ferjeant Hawkins, 
why a perſon, who without provocation is aſſau]ted by 
another in any place whaiſoever, in ſuch a manner as 
plainly ſhews an intent to murder him, as by diſcharging 
a piſto}, or puſhing at him with a drawn ſword, &c, may 
not juſtify killing Pich an afſlailant, as much as ii he had 
attempted to 'rob him: For is not he who attempts to 
murder me more injurious than he who barely attempts 
to rob me; and can it be more juſtihable to fight for my 
goods than for my life? And it is not only highly agree- 
able to reaſon, "That a man in ſuch circumſtances, may 
lawfully kill another, but-it feems alſo to be confirmed by 
the general tenor of our law-books, which, ſpeaking of 
homicide ſe defendendo, ſuppoſe it done in ſome quarrel 
or affray; from whence it ſeems reaſonable to concluce, 
That where the law judges a man guilty of homicide /c 
defendendo, there muſt be ſome precedent quarrel, in 
which both parties always are, or at leaſt may juſtly be 
ſuppoſed to have been, in ſome fault ; ſo that the necel- 
ſity to which a man is at length reduced to kill another 
is in ſome meaſure preſumed to have been owing to hin- 
ſelf; for it cannot be imagined, that the law, which is 
founded on the higheſt reaſon, will adjudge a man to 
forfeit all his goods, and put him to the neceſſity 0! put- 
chaſing his pardon, without ſome appearance of a fault. 
And tho? it may be faid, that there is none in chance-- 
medley, and yet that the party's goods are allo forfeited 
by that; I anſwer, That chancemedley may be intended 
to proceed from ſome negligence, or atleaſt want of 
ſufficient caution in the party, who is fo unfortunate 43 
to commit it, ſo that he doth not ſecm to be altogether 
faultleſs. Beſides, one of the reaſons given in our Jaw- 
books for which homicide ſe defendends forfeits goods, n 
becauſe thereby a true man is killed ; but it ſeems ab- 
ſurd, That he who apparently attempts to murder another, 
which is the moſt heinous of all felonies, ſhould be 
eſteemed ſuch, when thoſe who attempt other felonies, 
which ſeem to be much leſs criminal, are allowed to be 
killed as downright villains, not deſerving the protection 
or regard of the law. 1 Hawk. 72. N. Bendlo # 
1 And. 41. Crom. 27. b. 28. b. Dalt. cap. 98. $. P.G 
IS. a 3 Inſt, 57. Bacon 33. Dalt. 98. | | 
' However, perbaps in all- theſe caſes, there ought to be 
a diſtintion between an aſſault in the highway and an 
aſlault in a town; for in the firſt caſe it is ſaid, that the 
_ aſſaulted may juſtify killing the other without 87” 
ng back at all: but that in the ſecond caſe, he ought to 


retreat as far as he can without apparently hazarding bs 


) 
[7 
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Ffe, in reſpe& of the probability of getting aſſiſtance. 
1 Eno. 73 N. Bendlo 47. Crom. 27. b. 28. b. 
Dalt cap. 98. Wo - As C. 42. : | 
Alſo the killing of an innocent perſon in the defence 
of a man's ſelf, is ſaid to be juſtihable in ſome ſpecial 
caſes; as, if two be ſhipwrecked together, and one of 
them get upon a plank to ſave himſelf, and the other alſo, 
havinz no other means to ſave his life, get upon the ſame 
plank, and finding it not able to ſupport them both, thruſt 
the other from it, whereby he is drowned, it ſeems that 
he who thus preſerves his own life at the expence of that 
of another, may juſtify the fact by the inevitable neceſſity 
of the caſe. 1 Hawk. 73. Dalt. cap. 98. fl 
If a man be awakened in the night with an alarm 
that thieves are in his houſe, and ſearching for them in 
the dark with his ſword drawn, happen to Kill a perſon 
| lying hid in part of the houſe, who in truth had no ill 
deſign, and was brought thither by a ſervant in order to 
aft in cleaning the houſe, it ſeemeth that he may juſtify 
the fact, inaſmuch as it hath not the appearance of a 


fault. 1 Hawk. 73. Cre. Car. 538. March 5. 


3. Of excuſable homicide. 


- Excuſable homicide is either per infortunium, or ſe de- 
ndendie, Homicide per infortunium, or by miſadventure, 
is where a man in doing alawful act, without any intent 
of hurt, unfortunately chances to kill another; as, where 
a labourer being at work with a hatchet, the head thereof 
flies off, and kills one who ſtands by. 1 Hawk. P. C. 73. 
6 Ed. 4. 7. b. Bro. Coro. 59, 148. * | 
Where a third perſon whips a horſe on which a man 
is riding, whereupon he ſprings out, and runs over a 
child and kills him; in which caſe the rider is guilty of 
homicide per :nfortunium, and he who gave the blow, of 
manſlaughter. 1 Hawk. 73. H. P. C. 58, 59. 

Where a workman, having firſt given loud warning 
to all perſons to ſtand clear, flings down a piece of timber 
from a private houſe ſtanding out of the road, and thereby 
kills one who happens to be underneath : But if any 
perſon fling down ſuch a piece of timber idly in play, or 
even a workman fling it down in the ſtreets of a town, 
where the danger is apparent in reſpect of the number of 
people continually paſſing by, he is guilty of manſlaughter. 
. 1 Hawk. 73. Kelynge 40. Bradt. lib. 5."c. 4. Dalt. 
cap. 06, BH. P.C. 31. Bro. Coro. 229. 

Where workmen throw ſtones, rubbiſh, or other 
things from an houſe, in the ordinary courſe of their 
buſineſs, by which a perſon underneath happens to be 
killed; if they look out and give timely warning to thoſe 
below, it will be homicide by mifadventure; if without 
ſuch caution, it wjll amount to manſlaughter at leaſt; it 
was a lawful a&, but done in an improper mannner. It 
bs ſaid by ſome, that if this be done in the ſtreets of 
London, or other populous towns, it will be manſlaughter 
notwithſtanding the caution above-mentioned. But this 
will admit of ſome limitation; if it be done early in the 
morning, when few or no people are ſtirring, and the 
ordinary caution is uſed, it ſeemeth that the party is ex- 
uſable. But when the ftreets are full, that will not 
ſuffice; for in the hurry and noiſe of a crowded ſtreet, 
few people hear the warning, or ſufficiently attend to it. 
Fifter's Crown Law 262, 263. | | 

Where a ſchoolmaſter in correQting his ſcholar, or a 
father his ſon, or a maſter his ſervant, or an officer in 
whipping a criminal condemned to ſuch puniſhment, 
happens to occaſion his death; yet, if ſuch perſons in their 
correction be ſo barbarous as to exceed all bounds of 
. Moderation, and thereby cauſe the party's death, they are 
guilty of manſlaughter at the leaſt; and if they make uſe 
. of an inſtrument improper for corre&ion, and apparently 
indangering the party's life, as an iron bar, or ſword, 
&c, or kick him to the 'ground, and then ſtamp on his 
belly and kill him, they are guilty of murder. 1 Hawk. 
13» 74: Brad. lib. 1. cap. 4. o H. P. C. 31. Crom. 
28. b. Dalt. cap. 96. Keilw. 136. Kelynge 65. See 
5 Med. 287, 288, &c. | 

here one lawfully uſing an innocent diverſion, as 

ſhooting at butts, or at a bird, Ec. by the glancing of an 
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arrow, or ſuch-like accident, kills another. 1 Hawk. 
74. Keilw. 108. Bro. Cer. 148. See Kelynge 41. © 

Where a perſon happens to kill another in playing a 
match of foot-ball, wreſtling, or ſuch-like ſports which 
are attended with no apparent danger of life, and intended 
only for the tiial, exerciſe and improvement of the 
ſtrength, courage and activity of the parties. 1 Hawk. 
74+ Keilw. 108, 136. Crom. 24.4, 11 H. 7.23. a. 

Where one kills another in fighting at barriers or tilting 
by the King's command, which by the beiter opinion 
ſecures him from being guilty of felony by reaſon of any 
ſuch unfortunate accident, 1 Hawk. P. C. 74. 11 H. 7. 
23. a 3 Inſt. 160, Keilw. 108, 136. 

But if a perſon kill another by ſhooting at a deer, 
&c. in a third perſon's park, in the doing whereof he is 
a treſpaſſer ; or by ſhooting off a gun, or throwing ſtones 
in a City or highway, or other place where men uſually 


reſort, by throwing ſtones at another wantonly in play, 


which is a dangerous ſport, and has not the leaſt appear= 
ance of any good intent; or by doing any other ſuch 
idle action as cannot but indanger the bodily hurt of ſome 
one or other; or by tilting or playing at hand-ſword 
without the King's command; or by parrying with 
naked ſwords, covered with buttons at the points, or 
with ſwords in the ſcabbards, or ſuch like raſh ſports, 


which cannot be uſed without the manifeſt hazard of 


life, he is guilty of manſlaughuer. 1 Hawk. 74. MH, 
P. C. 31, 32, 58. Con. Hob. 134. 

And if a man happen to kill another in the execution 
of a malicious and deliberate purpoſe to do him a per- 
ſonal hurt, by wounding or beating him ; or in the wilful 


commiſſion of any unlawful a&t, which neceſſarily tends 


to raiſe tumults and quarrels, and conſequently cannot 
but be attended with the danger of perſonal hurt to 


ſome one or other; as by committing a riot, robbing a- 
park, &c, he ſhall be adjudged guilty of murder. x 


Hawk. P. C. 74. H. P. C. 52, 57. Kelynge 117. 


And, a fortiori, he ſhall come under the ſame con- 


ſtruction, who, in the purſuance of a deliberate intention 


to commit a felony, chances to kill a man, as by ſhoot- 
ing at tame fowl with an intent to ſteal them, &c. for 
ſuch perſons are by no means favoured, and they muſt at 
their peril take care of the conſequence of their ations ; 
and it is a general rule, that wherever a man intending 
to commit one felony, happens to commit another, he 
is as much guilty as if he had intended the felony which 


he actually commits. 1 Hawk. P. C. 754. 3 [/t. 56. 


Kelynge 117. H. P. C. 52. 

If any one ſhoot at any wild fowl upon a tree, and 
the arrow killeth any reaſonable creature afar off, with- 
out any evil intent in him, this is by miſadventure ; for 
it was not unlawful to ſhoot at the wild fowl: But if he 
had ſhot at a cock or a hen, or any tame fowl of another 
man's, and the arrow by miſchance had killed a man; 


If his intention was to ſteal the poultry (which- muſt be 


collected from circumſtances,) it will be murder by rea- 
ſon of that felonious intent; but if it was done wan- 
tonly, and without that intention, it will be barely man- 
ſlaughter. Foe, 258, 9. | 
The rule before laid down ſuppoſeth, that the aR from 
which death enſued, was malum in ſe, For if it was 
barely malum prohibitum, as ſhooting at game by a perſon 
not qualified by ſtatute-law to keep or uſe a gun for that 


Purpoſe; the caſe of a perſon offending will fall under 


the ſame rule as that of a qualified man. For the fta« 


tutes prohibiting the deſtruction of the game under cer- 


tain penalties, will not in a queſtion of this kind enchance 
the accident beyond its intrinſick moment. Foft. 259. 
Neither ſhall he be adjudged guilty ofa leſs crime who 
kills another, in doing ſuch a wilful act as fhews him to 
be as dangerous as a wild beaft, and an enemy to man- 


kind in general; as by going deliberately with a horſe 
uſed to ſtrike, or diſcharging a gun among a mulcitude 


of people, or throwing a:great ſtone.or.a piece of timber 
from a houſe into a ſtreet, through which he knows that 
many are paſling; and it is no excuſe that he intended 


| no harm to any one in particular, 'or that he meant to 


do it only for ſport, or to frighten the people, &c. 1 
Hawk. P. C. 74. H, P. C. 32, 44. 34n/t. 57. Lat. 
. | {LANE cap, 
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end. 93. 11 H. 7. 23. a. Bro. Coro. 229. Dalt. cap. 


*Momtelds: fe defendendo, or by ſelf-defence, ſeems to 
be where one who has no other poſſible means of pre- 
ſerving his life from one who combats with him on a ſud- 
den quarrel, or of defending his perſon from one who 
attempts to beat him, (eſpecially if ſuch attempt be made 
upon him in his own houſe,) kills the perſon by whom 
he is reduced to ſuch an inevitable neceffity. 1 Haw. 
P. C.74, 75- H. P. C. 40. S. P. C. 15. 

And not only he who on an aſlault retreats to a wall, 
or-ſome ſuch ſtreight, beyond which he can go no further, 
before he kills the other, is adjudged by the law to act 
upon unavoidable neceſſity : but alſo he who being aſ- 
faulted in ſuch a manner, and in ſuch a place, that he 
cannot go back without manifeſtly indangering his life, 
kills the other without retreating at all, 1 Hawk. 75. 
Bro, Coro. 125. 43 Af. 31. 3 Inft. 56. H. P. C. 
"—" 

E And notwithſtanding a perſon, who retreats from an aſ- 
ſault to the wall, give the other divers wounds in his re- 
treat, yet if he give him no mortal one til] he get thi- 


ther, and then kill him, he is guilty of homicide ſe de-' 


fendends only.” 1 Hawk, 75, H. P. C. 41. Crom, 28. 
8. P.C. 15. a. 

And an officer who kills one. that reſiſts him in the 
execution of his office, and even a private perſon that 
kills one who feloniouſly aflaults him in the highway, may 
juſtify the faQt without ever giving back at all. 1 Hawk. 
P.C. 75. H. P. C. 41. 3 Inft. 56. Crom. 28. a. 

According to ſome good opinions, even he who gives 

another the firſt blow on a ſudden quarrel, if he after- 
wards do what he can to avoid killing him, is not 
guilty of felony ; yet ſuch a perſon ſeems to be too much 
favoured by this opinion, inaſmuch as the neceflity to 
which he 1s at laſt reduced, was at the firſt owing to his 
own fault. And it is now agreed, that if a man ftrike 
another upon malice prepenſe, and then fly to the wall, 
and there kill him in his own defence, he is guilty of 
murder. 1 Hawk. P.C. 75. S. P. C. 15. a. Crom. 
28. a. Dalt. cap. 98. Kelynge 58. H. P. C. 42. 
It ſeems clear, that neither of theſe homicides are fe- 
lonies, becauſe they are not accompanied with a feloni- 
ous intent, which is neceſſary in every felony, 1 Hawk. 
75. 3 Infl. 56. 2 Inft. 149. | 

And from hence it ſeems plainly to follow, that they 
were never puniſhable with loſs of life: And the ſame 
alſo farther appears from the writ De od:o & atia, by vir- 
tue whereof, if any perſon committed for killing another 
were found guilty of either of theſe homicides, and no 
other crime, he might be bailed; and indeed it ſeems to 
be againſt natural juſtice to condemn a man to death, for 
what is owing rather to his misfortune than his fault. 
x Huwk. 75. 

It is true indeed, that fome of our beſt authors have 
argued from the ſtatute of Marlbridge, <. 26. which 
enaCts, that murdrum de cetero non adiudicetur, ubi in- 
fortunium tantummodo adjudicatum eft, &c, That before 
this ſtatute homicides by miſadventure, or ſe defendendo, 
were adjudged murder, and conſequently puniſhed by 
death. r Hawk. 75. 2 Infl. 56. S.P.C. 16. 

But to this it may be anſwered, that murder in thoſe 
days ſignified only the private killing of a man, by one 
who was neither ſeen nor heard by any witneſs, for 
which the offender, if found, was to be tried by ordeal, 
and if he could not be found, the town in which the 
fat was done, was to be: amerced fixty-fix marks, 
unleſs it could be proved that the perſon killed was an 
Engliſhman ; for otherwiſe it was preſumed that he was 
a Dane or Norman, who in thoſe days were often pri- 

vately made away by the Engliſh. And it being a doubt 
whether homicide by miſadventure, &c. were to be 
eſteemed murder in this ſenſe, it ſeems to have been the 
chief intent of the makers of this ſtatute to ſettle this 
_ 1 Hawk. 75. Bradt. 134. b. Kelynge 121. 

rat. 135. a. | 
' However it is certain, that notwithſtanding neither of 
theſe offences be felonies, yet a perſon. guilty of them is 
not bailable by juſtices. of peace, but muſt be commit- 
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ted till the next coming of the juſtices of eyre or peol 
delivery. 1 Hawk. 76. H.P.C.g8, gg. 2 Inſt. ts 
Dalt. cap. 98. DT: 

Indeed anciently a perſon committed for the death of a 
| man, might ſue out the writ De odio & atia, which by 
Magna Charta 16. is grantable without fee; ang {| 
thereon, by an inqueſt taken by the ſheriff, he were 
found to have done the fa&t by miſadventure, or /e 4. 
fendends, he might be mainprized by twelve men, upon 
the writ De ponends in ballium. But ſuch writs and en. 
quiries were taken away by the ſtatute of Glouceſter, 9g 
and 28 E4. 3.9. and though perhaps .they were again 
revived by 42 Ed. 3. 1. which makes all ſtatutes con. 
trary to Sons Charta void; yet at this day they ſeem 
to be obſolete, and indeed uſeleſs, inaſmuch as the party 
may probably be ſooner delivered in the uſual courſe, þ; 
the coonng of the juſtices of gaol-delivery. 1 aw, 
76. 8. P. C. 77. g. 2 bt. 43, 315. 9 Ce. 56, 
Co, Bail and Mainprize, c. 10. 

It is alſo agreed, that no one can excuſe the ki!lin 
another, by Prding forth in a ſpecial plea, that he vid it 
by miſadventure, or ſe defendendo, but that he muſt plead 
Not guilty, and give the ſpecial matter in evidence. And 
that wherever a perſon is found guilty of ſuch homicide, 
either by a ſpecial indiment for the ſame, or by a ver- 
diCt ſetting forth the circumſtances of the caſe on a gene- 
ral inditment of murder or homicide, he ſhall be diſchar- 
ged out of priſon upon bail, and forfeit his goods: But 
that upon removing the record by cert:/orari into Chan- 
cery, he ſhall have his pardon of courſe, without ſtaying 
for any warrant from the King to that purpoſe, 1 
Hawk. 7: 4 H. 75. 2. a. Keilw. 53. a. 108 b, 2 


Inft. 316. S. P.C. 15. b. 16. b, Dalt. cap. 96, 98, 
F.N, B. 246. C. H. ; 


4. Of manſlaughter, 


Homicide againſt the life of another, amounting to 
felony, is either with or without malice; that which is 
without malice is called manſlaughter, or ſometimes 
chancemedley, by which we ered ſuch killing as 
happens either on a ſudden quarre], or in the commiſſion 
of an unlawful at, without any deliberate intention of 
doing any miſchief at all. 1 Haw. 76. 3 [nft. 55, 57. 
Dat. cap. 94. H. P. C. 56, 57 | 

And from hence it follows, that there can be no ac- 
ceſlaries to this offence before the fact, becauſe it muſt be 
done without premeditation. 1 Hawk. P. C. 76. H. 
P. C. 217. See the following diviſion, namely, Aurdrr, 

There is a particular kind of manſlaughter proper to 
be conſidered here, from which the benefit of the clergy 
is taken away by 1 Fac. 1. c. 8. «+ Where any perſon 
ſhall tab or thruſt any perſon or perſons that hath not 
then any weapon drawn, or that hath not then firſt 
ſtricken, the party which ſhall ſo ſtab or thruſt, ſo as the 
perſon or perſons ſo ſtabbed or thruſted, ſhall thereof die 
within the ſpace of ſix months then next following, al- 
though it cannot be proved that the ſame was done of 
malice forethought.” 

It is generally holden, that this ſtatute is but declara- 
tive of the Common law, and in the conſtruction thereof, 
the following points have been reſolved. 1 Hawk. 77- 
1 Bul/t. 87. Kelynge 55. 

I. That wherever a perſon who happens to kill another, 
was ſtruck by him in the quarrel before he gave the 
mortal wound, he is out of the ſtatute, though he him- 
ſelf gave the firſt blow. x Hawk. 77. 1 Fon. 240. 
See 3 Lev. 266. | 

2, That. he who aQuually gives the ſtroke, and not _ 
any of thoſe who may be ſaid to do it by conſtruction of 
law, as being preſent, and aiding and abetting the fact, 
are within the ſtatute ; from whence it follows, T hat if 
it cannot be proved by whom the ſtroke was given, none 
can be found guilty within the ſtatute, 1 Hawk. 77: 
H. P. C. 58. Aleyn 44. x | 

3. That the killing of a man with a hammer, or ſuch 
like inſtrument, which cannot come properly under the 
words thru/t or fab, is not a killing within the ſtatute3 


but it ſeems that the diſcharging a piſtol, or rar 
| Li 
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-t. or other dangerous weapon at the party, is within: 
equity of the words, having a weapon drawn ; for 
"enal ſtatutes are conſtrued ſtrictly againſt the ſubject, 
"nd favourably and equitably for him, 1 Hawk. 77. 
I Jones 432. Z Lev. 266. | h 

That there is no need to lay the concluſion of the 
indiAment contra formam /tatutr, becauſe the ſtatute makes 
no new offence, but only takes away the privilege of the 
clergy from an old one, and leaves it to the judgment of 
the Common law ; from whence it follows, that a perſon 
indicted on the ſtatute, may be found guilty of man- 
flaughter generally. Alſo from the ſame ground it hath 
been reſolved, That if both an indictment Jay, and a verdict 
alſo find, a faCt to be contra formam flatuti, which cannot 
poſlibly be ſo, as if 4. and B. aided and abetted C. contra 
formam flatuti, yet neither ſuch indictment nor verdict 
ire void, but 4. and B, ſhall be dealt with in the ſame 
manner as they ſhould have been, if theſe words contra 
"mam /iatuti had been wholly omitted, becaule the ſub- | 
ſtance of the indictment being found, they may be re- 
jected as ſurplus and ſenſeleſs: And, a fortiors, therefore 
it is certain, that they ſha!l do no hurt to an indictment 
or verdict containing a fact which may be within the 
fatute. 1 Hawk. 77. 4. P.C. 58, 266. Allen 47. 
Cro. Fac. 283. : 

5. That as theſe words, contra formam ftatuti, do not 
vitiate an indictment v. hich would be good without them ; 
ſo alſo, That they will not ſupply a defect in a. vitious 
one, which does not ſpecially purſue the ſtatute, 1 Haws, 
77. H.P.C. 58. 


5 Of murder, 


a 


Homicide againſt the life of another, amounting to fe- 
Jony with malice, is either murder or petit treaſon. And 
firſt of murder, which anciently ſignified only the private 
killing of a man, for which, by force of a law introduced 
by King Canutus for the preſervation of his Danes, the 
town or hundred where the fact was done, was to be 
amerced to the King, unleſs they could prove that the 
perſon ſlain were an Engliſhman, (which proof was called 
Engleſchire,) or could procure the offender, &c. And in 
thoſe days, the open wilful killing of a man through 
anger or malice, &c. was not called murder, but voluntary 
homicide. 1 Hawk, 78. Bratt. 134. b. 135. a. Ke- 
lynge 121, &c. Bradt. 121. @. | 

But the ſaid law concerning Engle/chire having been 
* aboliſhed by 14 Ed. 3. 4. the killing of an Zng//bman or 
foreigner through malice prepenſe, whether committed | 
openly or ſecretly, was by degrees called murder ; and | 
13 Ric. 2, 1. which reſtrains the King's pardon in certain 
caſes, does in the preamble, under the general name of | 
murder, include all ſuch homicide as ſhall not be par- | 
doned without ſpecial words; and in the body of the act 
expreſſes the ſame by murder, or killing by await, af- | 
fault, or malice prepenſed. And doubtleſs the makers of 
25 H.8. cap. 1. which excluded all wilful murder of | 
malice prepenſe from the benefit of the clergy, intended | 
to include open, as well as private, homicide within the | 
word murder. 1 Hawk. 78. $.P.C. 18. 6. 19. a. ] 

By murder therefore at this day we underſtand, the | 
wiltul killing of any ſubje& whatſoever, through malice | 
forethought, whether the perſon flain be an Ergli/hman or | 
foreigner. 1 Haw. 78. | TR 
| Not only he who by a wound or blow, or by poiſon- 
Ing, ſtrangling or famiſhing, &c. direly. cauſes another's | 
death, but alſo in many caſes, he who by wilfully. and | 
deliberately doing a thing which apparently endangers an- 


em. ſu 


hm. 4, 
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other's life, and thereby occaſions his death, ſhall 'be ad- 
Judged to kill him. 1 Hawk. 78. 3 Inſt. 48. H. P.C. 
$3 Palm $548. | | | 

And ſuch was the caſe of bim .who carried his ſick fa- 
ther, againſt his will, in a cold froſty ſeaſon, from one 
town to another, by reaſon whereof he died. 1 Haw, 
78. Crom. 24. b, Pult. 122. a. b. Dalt. cap. 93. 


Such alfo was the cafe of the harlot, who being delivered | 


of a child, left it in an orchard covered only with leaves, 
1 which condition it was ſtruck by a kite, and died 
he opng k- Hawk. 79. Crom. 24. b. Dalit. cap. 93. 
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And in ſome caſes a man ſhall be faid, in the judg- 
ment of the law, to kill one who is in truth actually 
killed by another, or by himſelf ; as where one by dureſs 
of impriſonment compeis a man to accuſe an innocent 
perſon, who on his evidence is condemn'd and executed ; 
or where one incites'a madman to kill himſelf or another ; 
or where one lays poiſon with an intent to kill one man, 
* which was afterwards accidentally taken by another, 

who dies thereof. x Hawk. P.C. 79. S.P. C. 36. c. 


3 Int. 91, Dallt. cap. 93. ſuprach. 1. ſ. 7, Plow. Com. 


4. 

Alſo he who wilfully negleRs to prevent a miſchief, 
which he may, and ought to provide againſt, is, as ſome 
have ſaid, in judgment of the law, the actual cauſe of the 
damage which enſues; and therefore if a man have an ox 
or horſe, which he knows to be miſchievous, by being 
uſed to gore or ſtrike at thoſe who came near them, and 
do not tie them up, but leave them to their liberty, and 
they afterwards kill a man; according to ſome opinions, 
the owner may be indicted, as having himſelf killed him; 
and this is agreeable to the Moſaical law. However, as 
it.is agreed by all, ſuch a perſon is guilty of a very groſs 
miſdemeanor. 1 Hawk. 79. Fitz. Corone 311. S. PC. 
17. a. Crom. 24. b. Dalt. cap, 93. Pult, 122. b. 
H. P.C. 53. Excdus, c. 2. v. 29. 

Allo it is agreed, That no perſon ſhall be adjudged by 
any act whatever to kill another, who doth not die thereof 
within a year and a day after ; in the computation whereof, 
the whole day on which the hurt was done ſhall be reck- 
oned the fiſt, 1 Hawk. P.C. 59, H. P.C. 55, Pult, 
123. a. Dalt. cap. 93. S.P. C. 21.4. | 

But if a perſon hurt by another die thereof within a 
year and a day, it is no excuſe for the other, that he 
might have recovered, if he had not neglected to take 


I Keb. 17. 
As to the place where ſuch killing is within the conu- 
ſance of the law, it ſeems, that the killing of one who is 


of the realm and dies here, cannot be determined at Com- 
mon Jaw, becauſe it cannot be tried by a jury: of the 
neighbourhood where the faCt was done, But it is agreed, 
that the death of one who is both wounded and dies be- 
yond ſea, and it is ſaid by ſome, that the death of him 
who dies here of a wound given there, may be heard and 
determined before the conſtable and marſhal, according 
to the Civil law, if the King pleaſe to appoint a conſta- 
ble. And it ſeemeth alſo to be clear, that ſuch a fact 
being examined by the privy council, may by force of 
33 H. 8. cap. 23, be tried (in relation to the principal 
offenders, but not as to. the acceſlaries,) before commiſl- 


| fioners appointed by the King, in any county of England. 


1 Hawk. 79. 3 Infl. 48. 2 Infl. 51. Co. Lit. 75. 
S. P. C. 65. a. Bro. Appeal 153. Cro. Car. 247. 1 
And. 195. | 

A muider at ſea was anciently cognizable only by the 
Civil law, but now by force of 27 H.8. 4. and 28 
H. 8. 15. it may be tried and determined before the 
King's Commiſſioners in any county of England, accord- 


| ing to the courſe of the Common law ; yet the killing 


of one who is at land of a wound received at ſea, is nei- 
ther determinable at Common Jaw, nor by force of either 
of theſe ſtatutes; but it ſeems, that it may be tried by the 


| conſtable and marſhal, or before the commiſſioners ap- 


pointed in: purſuarice of 'the aforeſaid ſtatute of 33 H. 8. 


P. C. 54. 3 1nft. 48. 

| And it is ſaid by ſome, that the death of one who died 
in one county, of a wound given in angther, is not indict- 
able at all at Common law, becauſe the offence was nat 


only of what happened in their own.county. But it hath 
been holden by others, T hat if the corps were carried into 
the county where the ſtroke was given, the whole might 
be inquired of by a jury of the ſame county. And it is 
agreed, that an appeal might be brought in either county, 
and the fact tried by .a jury. returned jointly from each. 
And at this day, by force of 2 & 3 £4. 6. 24. the whole 


| is triable by a jury of the gounty wherein the death ſhall 
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care of himſelf, 1 Hawk. 79, 3 Inft. 53. Kelynge 26. + 


both wounded and dies out of the realm, or wounded out _ 


23. 1 Hawk. 79. 3 Inft. 48, 49. 1 Leon. 270. H. 


complete in either county, and the. jury could enquire ' 
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happen, on an inditmetit found, or appeal brought, in | 


| the ſame county. 1 Hawk. 79, 8. 3 Inft. 48, 49. 
Bro. Core. 140, 141, 143. Indiftm. 13. 8. P. C. 90.c, 

6 H. 7.10. a. Finch Law 411. $8. P. C. 182. 
Appeal 3, 80, 83, 85, 149. . 

Alſo by force of 26 H.8. cap.6. a murder in Yales 
may be enquired of in an adjoining Engliſh county, but 
appeals muſt ftill be brought in the proper county. 1 
Hawk. 80. Cro. Car. 247, 1 Fon. 255. 1 Lev. 118. 
Latch 12, 118. RY 

It is agreed, That the malicious killing of any perſon, 
whatſoever nation or religion he be of, or of whatſoever 
crime attainted, is murder. 1 Hawk, 80. 3 1nft. 50. 

And it was anciently holden, That the cauſing of an 
abortion by giving a potion to, or ſtriking a woman big 
with child, was murder : But at this day, it is faid to be 
a great miſpriſion only, and not murder, unleſs the child 
be born alive, and die thereof, in which caſe it ſeems 
clearly to be murder, notwithſtanding ſome opinions to 
the contrary. 
Jaw ſeems to be agreeable to the Moſaical, which 1s as to 
the purpoſe thus exprefied ; ©* If men ftrive and hurt a 
woman with child, ſo that her fruit depart from her, 
and yet no miſchief follow, he ſhall be ſurely puniſhed, 
according as the woman's huſband will lay upon him, 
and he ſhall pay as the judges determine ; and if any 
miſchief follow, then thoſe ſhall give life for life.” 1 
Hawk. 80. Bradt. 121. 8. P. C. 21. Bro. Coro. 
gt.  H.P.C--53.: 43 1nft. 5 3 Af 2. Bro. Gore. 
68. Dalt. cap. 93. Exodus, cap. 21, V. 22, 23+ 

It ſeems alſo agreed, that where one counſels a woman 
to kill her child when it ſhall be born, who afterwards 
kills it in purſuance of ſuch advice, he is an acceffary to 
the murder. 1 Hawk, 80. Dyer 186. 3 Infl. 51. 

As to what killing ſhall be adjudged of malice prepenſe 
or murder ; it is to be obſerved, that any formed defign 
of doing miſchief may be called malice ; and therefore 
that not ſuch killing only as proceeds from premeditated 
hatred or revenge againſt the perſon killed, but alſo in 
many other caſes, ſuch as is accompanied with thoſe cir- 
cumſt:nces that ſhew the heart to be perverſly wicked, is 
adjudged to be of malice prepen/ſe or aforethought, and 
conſequently murder, 1 Zfawk. 80. MKelynge 127. 
$tran. 766. 

And according to this notion, it is thought proper to 
conſider, 1. Such murder as is occaſioned through any 
expreſs purpoſe to do ſome perſonal injury to him who 
is ſlain in particular; which ſeems to be moſt properly 
called expreſs malice, 2dly, Such as happens in the 
execution of an unlawful aQiion, principally intended for 
ſome other purpoſe, and not to do a perſonal injury to 
him in particular who is ſlain, in which caſe the malice 
ſeems to be moſt properly ſaid to be implied. 1 Hawk. 
80. MKelynge 129, 130. | | 

As to murder in the firſt ſenſe, ſuch aRts as ſhew a 
dire and deliberate intent to kill another, as poiſoning, 
ſtabbing, and ſuch like, are fo clearly murder, that there 
are not any queſtions relating thereto worth explain- 
Ing : But the caſes which have borne diſpute, have ge- 
nerally happened in the following inſtances. 1ſt, In duel- 
ling. 2dly, In killing another without any provocation, 
or but upon a ſlight one. 3dly, In killing one whom 
the perſon killing pretended to hurt in a leſs. degree, 1 
Hawk. 80. | 

As to the firſt inſtance of this kind, it ſeems agreed, 
that wherever two perſons in cool blood meet and fight 
on a precedent quarrel, and one of them is killed, the 
other is guilty of murder, and cannot help himſelf by 
alleging that he was firſt ſtruck by the deceaſed; or that 
he had often declined to meet him, and was prevailed 
upon to do it by his importunity ; or that it was his only 
intent to vindicate his reputation, or that he meant not 
to kill, but only to diſarm his adverſary : For fince he 
deliberately engaged in an act highly unlawful in defiance 
of the laws, he muſt at his peri] abide the conſequences 
thereof, 1 Hawk, 8, 81. 1 Bulft, 86, 87. 2 Bulſt. 
147. Crom. 22. b, 1 Rol. Rep. 360. 3 Bull, 171. 
H.P.C. 48. | | | 

And from hence it clearly follows, that if two. per- 


Bro. 


And in this reſpe& alſo, the Common . 


grudge, unleſs it appear by the whole circumitances 
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ſons quarrel over night, and appoint to ficht the next 
day ; or quarrel in the morning, and agree to hght in the 
afternoon, or ſuch a conſiderable time after, by which, 
in common intendment, it muſt be preſumed that the 
blood was cooled, and then they meet and fight, 


| d 
kill the other, he is guilty of murder. 1 Huh. 81, + 
Inft. 51. H.P.C, 48. Kelynge 56, 1 Lev. 180, 


And wherever it appears from the whole circumſtances 
of the caſe, that he who kills another on a ſudden ar. 
rel was maſter of his temper at the time, he is guilty of 
murder ; as if after the quarrel he fall into other diſcourſe 
and talk calmly thereon; or perhaps if he has ſo much 
conſideration as to ſay, that the place wherein the quar= 
rel happens, is not convenient for fighting ; or that if he 
ſhould fight at preſent, he ſhould have the diſadvantage 
by reaſon of the height of his ſhoes, &c. 1 Hawk. $1, 
Kelynge 56. 1 Sid. 117. 1 Lev. 180. | 

And if A. on a quarrel with B. tell him that he will 
not ſtrike him, but that he will give B. a- pot of ale to 
ſtrike him, and thereupon B, ſtrike, and . kill him, 
he is guilty of murder ; for he ſhall not elude the juſtice 
of the law y ſuch pretence to cover his malice. x 
Hawk. 81, H. P.C. 48. 

In like manner, if B, challenge A. and . refuſe to 
meet him ; but in order to evade the law, tells B. that 
he ſhall go the next day to ſuch a town about his buſ- 
neſs, and accordingly B. meet him the next day in the 
road to the ſame town, and affault him, whereupon they 
fight, and A. kills B. he is in my opinion guilty of mur- 
der, unleſs it appear by the whole circumſtances that he 
gave B. ſuch information accidentally, and not with a 
deſign to give him an opportunitity of fighting. 1 Hawk, 
81, Cro. Crom. 22. b. H. P.C. 48. 

And at this day it ſeems to be ſettled, "That if a man 
aſlault another with malice prepenſe, and after be driven 
by him to the wall, and kill him there in his own de- 
fence, he is guilty of murder in reſpec of his firſt in- 
tent. 1 Hawk, 81, Crom. 22, b. Dalt. cap. 93. H. 
P. C. 47. Kelynge 58. Mawgridge's caſe, 

And it hath been adjudged, that even upon a ſudden 
quarrel, if a man be fo far provoked by any bare words 
or geſtures of another, as to make a puſh at him with a - 
ſword, or to ſtrike at him with any other ſuch weapon 
as manifeſtly indangers his life, before the other's ſword is 
drawn, and thereupon a fight enſue, and he who made 
ſuch aflault kill the other, he is guilty of murder ; be- 
cauſe that by aſſaulting the other in fuch an outrageous 
manner, without giving him an opportunity to defend 
himſelf, he ſhewed that he intended not to fight with 
him, but to kill him, which violent revenge is no more 
excuſed by ſuch a light provocation, than if there had 
been none at all, x Hawk. 8i. Crom. 23.4. b, Dalt. 
cap. 93. Kelynge 61. Mawygridge's caſe, : 

But it is ſaid, that if he who draws upon another 1n 
a ſudden quarrel, make no paſs at him till his ſword is 
drawn, and then fight with him, he is guilty of man- 
ſlaughter only, becauſe that by negleQting the opportu- 
nity of killing the other, he was on his guard, and 1n 4 
condition to defend himſelf, with like hazard to both, 
he ſhewed that his intent was not ſo much to kill, as to 
combat with the other, in compliance with thoſe com- 
mon notions of honour, which prevailing over: reaſon, 
during the time that a man is under the tranſports of 2. 
ſudden paſſion, ſo far mitigate his offence in fighting» 
that it ſhall not be adjudged to be of malice prepen/e. 1 
_ 81, 82, MKelynge 55, G61, 131. 2 Kol. Rep. 

I, wt 
F And if two happen to fall out upon a ſudden, and 
preſently agree to fight, and each of them fetch a wea- 
pon, and go into the field, and there one kill the others 
he is guilty of manſlaughter only, becauſe he did it iN 
the heat of blood. 1 Hatwk. 82, H. P. C. 48. 3 
Infl. 51. RED 

And ſuch an indulgence is ſhewn to the frailties of 
human nature, that where two perſons who have for- 
merly fought on malice, are afterwards to all appear” 
ance reconciled, and fight again on a freſh quarrel, It 
ſhall not be preſumed that they were moved by the ol 


the 
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the fact, 1 Hawk: $2. Crom. 23. a. Dalt. tp, 93. 


' 40. 1 Rol. Rep. 360. + | 
iy SS Tor ſo far IS all duelling in cold blood, 
that not only the principal who actually kills the other, 
but alſo his ſeconds are guilty of murder, whether they 
fought or not; and ſome have gone fo far as to hold, 
that the ſeconds of the perſon killed are alſo equally 
ity, in reſpe&t of that countenance which they give 
© their principals in the execution of their purpoſe, by 
accompanying them therein, and being ready to bear a 
art with them : But perhaps the contrary opinion 1s 
the more plauſible 3 for it ſeems too ſevere a conſtruction 
to make a man by ſuch reaſoning the murgerer of his 
friend, to whom he was ſo far from intending any mif- 
chief, that he was ready to hazard his own life in his 
quarrel. 1 Hawk, 82. H.P.C. 51. Dalt, cap. 93. 

As to the ſecond inſtance of this kind, viz. ſuch mur- 
der as happens in killing another without any provoca- 
tion, or but upon a ſlight one ; it is to be obſerved, that 
wherever it appears that a man killed another, it ſhall be 
intended prima face that he did it maliciouſly, unleſs 
he can make out the contrary, by ſhewing that he did 
it on a ſudden provocation, &c. 1 Hawk, 82. Kelynge 27, 

Alſo it ſeems to be agreed, that no breach of a man's 
word or promiſe, no treſpaſs either to lands or goods, no 
affront by bare words or geſtures, however falſe or malici- 
| ous it may be, and aggravated with the moſt provoking 
ciccumſtances, will excuſe him from being guilty of 
murder, who is ſo far tranſported thereby, as immediately 
to attack the perſon who offends him, in ſuch a manner 
as manifeſtly endangers his life, without giving him time 
to put himſelf upon his guard, if he kills him in pur- 
ſuance of ſuch aſſault, whether the perſon ſlain did at 
all fight in his defence or not; for ſo baſe and cruel a re- 
venge cannot have too ſevere a conſtruction, 1 Haws, 
| 82, Kelyge 135. 2 Rol. Rep. 460, 461. Kelynge 
131, &c, Dalt. cap. 93. Cro. Eliz. 779. Ney 171. 
1 Sid. 277, 1 Levinz 180. Hob. 121. Con. 1 Jon. 

2,4, | 

But if a perſon ſo provoked had beaten the other only 
ia ſuch a manner, that \it might plainly appear that he 
meant not to kill, but only chaſtiſe him ; or if he had 
reſtrained himſelf till the other had put himſelf on his 
guard, and then in fighting with him had killed him, he 
had been guilty of manſlaughter only. 1 Hawk. 82, 
Kelynge 55, 61, 131. | 

And of the like offence ſhall he be adjudged guilty, 
who ſeeing two perſons fighting together on a private 
quarrel, whether ſudden or malicious, takes part with one 
of them, and kills the other. 1 Hawk, 82. MKelynge 
61, 136. Cro. Fac. 296. 12 Co. 87. 

Neither can he be thought guilty of a greater crime, 
who finding a man in bed with his wife, or being aCtu- 
ally truck by him, or pulled by the noſe, or  fillipped 
upon the forehead, immediately kills him ; or who hap- 


pens to kill another in a contention for the wall; or in 


the defence of his perſon from an unlawful arreſt ; or in 
the defence of his houſe from thoſe who claiming a title 
to it, attempt forcibly to enter it, and to' that purpoſe 
ſhoot at it, &c. or in the defence of his poſſeſſion of a 
room in a publick houſe, from thoſe who attempt to turn 
him'out of it, and 'thereupon draw their ſwords upon 
him; in which caſe the killing the affailant hath been 
holden by ſome to be juſtifiable : But it is certain, that 
It can amount to no more than manſlaughter. 1 Haw#. 
82, 83. H.P.C. 57. 3 Inſt. 55. Kelynge 137. HA. 
P.C. 57. Crom. 27. a. Kelynge 51. 

Nor was he judged criminal in a higher degree, who 
ſeeing his ſon's noſe bloody, and being told by him, that 
he had been beaten by ſuch a boy, ran three quarters of 
a mile, and having found the boy, beat him with a ſmall 
cudpel, whereof he afterwards died. 1 Hawk. 83, H, 
P.C. 48. Cro. Fac. 296. 12 Co. 87. 

As to the third inſtance of the kind, viz. ſuch mur- 

ras happens in killing one whom the perſon killing in- 
tended to hurt in a leſs degree ; as to which it is to be 
obſerved, that wherever a perſon in cool blood, by way of 
revenge, unlawfully and deliberately beats another in 
fuch a manner that he afterwards dies thereof, he is 


| 
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guilty of murder, however unwilling ke might have 


been to have gone fo far. 1 Hawk. 83. Kelyn. 119, 
Mawgridge's caſe. H.P.C. 49, 50, 51, 52. 

Alſo it ſeems, that he who upon a ſudden provocation 
executeth his revenge in ſuch a cruel manner, as ſhews a 
cool and deliberate intent to do miſchief, is guilty of 
murder, if death enſue; as where the keeper of a park 
finding a boy ſtealing wood, tied him to a horſe's tail, 
and beat him, whereupon the horſe ran away and killed 
him. T1 Hawk. 83, Cro. Car, 131. 1 Fon. x98, 
Palm. 545. H.P.C. 49. 

As to the caſes where ſuch killing ſhall be adjudged 
murder, which happen in the execution of an unlawful 
action, principally intended for ſome other purpoſe, and 
not to do a perſonal injury to him in particular who 
happens to be ſlain, they are as follow. And firſt, Such 
killing as happens in the execution of an unlawful ation, 
whereof the principal intention was to commit another 
felony ; it ſeems agreed, that wherever a man happens to 


kill another. in the execution of a deliberate purpoſe to 


commit any felony, he is guilty of murder; as where a 
perſon ſhooting at tame fowl, with an intent to ſteal 
them, accidentally kills a man; or where one ſets upon 
a man to rob him, and kills him in making reſiſtance ; 
or where a perſon ſhooting at, or fighting with one man 
with a deſign to murder him, mifles him, and kills ano+ 
ther. 1 Hawk. 83. MKelynge 117. H. P.C. 46, 50. 
Dalt. cap. 93. Moore 87. 

And not only in ſuch caſes, where the very a& of a 
perſon having ſuch a felonious intent, is the immediate 
cauſe of a third perſon's death, but alſo where it any 
way occaſionally cauſes ſuch a misfortune, it makes him 


' guilty of murder z and ſuch was the caſe of the huſband, 


who gave a poiſoned apple to his wiſe, who eat not 
enough of it to kill her, but innocently, and againſt the 
huſband's will and perſuaſion, gave part of it to a child 
who died thereof; ſuch alſo was the caſe of the wife who 
mixed rat/hane in a potion ſent by an apothecary to her 
huſband, which did not kill him, but afterwards killed 
the apothecary, who to vindicate his reputation taſted it 


himſelf, having firſt ſtirred it about, Neither is it ma- 


terial in this caſe, that the ſtirring of the potion might 
make the operation of the poiſon more forcible than 


otherwiſe it would have been; for inaſmuch as ſuch a_ 
murderous intention, which of itſelf perhaps in ſtrigneſs 


might juſtly be made puniſhable with death, proves now 
in the event the cauſe of the King's lofing a ſubjeR, it 
ſhall be as ſeverely puniſhed as if it had had the intended 
effe&, the miſſing whereof is not owing to any want of 
alles, but of power. 1 Hawk. 84. Plow. Com. 474+ 
9 Co. g1. | | 

But if one happened to be poiſoned by rat/bane laid in 
order to deſtroy vermine, the perſon by whom he is fo 
killed, is guilty of homicide per infortunium only, becauſe 


his intentions were wholly innocent. 1 Hawk. 84, Pl, 


Com. 474. 9 Co. 91. b. 

Alfo if a third perſon accidentally happen to be killed 
by one engaged in a combat with another upon a ſudden 
quarre], it ſeems that he who kills him is guilty of man- 
ſlaughter only ; but it hath been adjudged, that if a juſ- 
tice of peace, conſtable or watchman, or even a private 
perſon be killed in the endeavouring to part thoſe whom 
he ſees fighting, the perſon by whom he is killed, is 
guilty of murder ; and that he cannot excuſe himſelf by 
alleging that what he did was in a ſudden affray in the 
heat of blood, and through the violence of paſſion ; for 
he who carries his reſentment ſo high as not only to exe- 
cute his revenge againſt thoſe who have affronted him, 
but even againſt ſuch as have no otherwiſe offended him 
but by doing their duty, and endeavouring to reſtrain 
him from breaking through his, ſhews ſuch an obſtinate 
contempt of the law, tht he is no more to be favoured, 
than if he had acted in cool yon rey 1 Hawk. 4: x 
P. C. 45, 50. 3 nfl. 52. alt. cap. 93. Savil 67. 
Kelynge 6. 22 AT. 71. 4 Co. 40. b. 9Co.68. Crom, 
25. 4a. b, | | 

"Yet it hath been reſolved, that if the third perſon 
lain in ſuch a ſudden affray, do not give notice for 
what purpoſe he comes, by commanding the Ove. - 
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the King's name to keep the peace, or otherwiſe mani. 


feſtly ſhewing his intention to be not to take part in the 


quarrel, but to appeaſe it, he who kills him is guilty o/ 
manſlaughter only, for he might ſuſpect that he came 
to ſide with his adverſary. 1 Hawk, 84. MKelynge 66. 


As to the ſecond inſtance of this kind, viz. ſuch kil- 


ling as happens in the execution of an unlawful action, 
where the principal deſign is to commit a bare breach of 
the peace, not intended againſt the perſon of him who 
happens to be ſlain; it ſeems clear, that where divers 
perfons reſolving generally to reſiſt all oppoſers in. the 
commilſion of any ſuch breach of the peace, and to execute 
it in ſuch a manner as naturally tends to raiſe tumults and 


affrays, as by committing a violent diſſeiſin with great 


numbers of people, hunting in a park, &c, and in ſo doing 
happen to kill a man, they are all guilty of murder; for 
they muſt at their peri] abide the event of their actions, 
who wilfully engage in ſuch bold diſturbances of the pub- 
lick peace, in open oppoſition to and defiance of the ju- 
ſtice of the nation. 1 Hawk, 84. Savil 679. Moore 
86. Palm. 35. Crom. 24. b. 25. a BH. P. C. 47. 
5 Mod. 285. Dyer 128. pl. 60. S. P.C.'17. b. 
Yet where divers rioters, having forcible poſleſſion of a 
houſe, afterwards killed the perſon whom they had ejected, 
as he was endeavouring in the night forcibly to regain the 
poſſeſſion, and to fire the houſe, they were adjudged 
guilty of manſlaughter only, notwithſtanding they did 
the fat in maintenance of a deliberate injury, perhaps 
for this reaſon, becauſe the perſon ſlain was fo much in 
fault himſelf. 1 Haw#. 85. Cram. 28. b6, MH. P.C. 
6. 
1 But if in ſuch, or any other quarrel, whether it were 
ſudden or premeditated, a juſtice of peace, conſtable or 
watchman, or even a private perſon, be lain in endea- 
vouring to keep the peace, and ſuppreſs the affiay, he 
who kills him is guilty of murder ; for notwithſtanding 
it was not his primary intention to commit a felony, yet 


| inaſmuch as he perſiſts in a leſs offence with ſo much ob- 


ftinacy as to go on in it to the hazard of the lives of thoſe 
who no otherwiſe offend him, but by doing their duty in 
maintenance of the law, which therefore affords them its 
more immediate pro:eRion, he ſeems to be in this reſpect 
equally criminal, as if his intention had been to commit 
a felony. 1 Hawk. 85. H.P.C. 45. Dalt. cop. 93. 
3 Inſt. 52. Keljn, 66. 22 Af. 71. 4 Co. 40. b. 9 Co. 
68. Crom. 25. 

As tothe third inſtance of this kind, viz. ſuch killing 
as happens in the execution of an unlawful action, the 
principal motive whereof was to afliſt a third perſon; it 
ſcems clear, that if a malter maliciouſly intending to kill 
another take his ſervants with him, without acquainting 
them with his purpoſe, and meet his adverſary and fight 
with him, and the ſervants ſeeing their maſter engaged 
take part with him, and kill the other, they are guilty 
of manſlaughter only, but the maſter of murder. Pl. 
Com. 100, 101.a, Crom. 23. Dalt. cap. 93, H. P.C. 

t, $2: 

; And therefore it follows a fortiort, that if a man's 
ſervant or friend, or even a ſtranger, coming ſuddenly, 
ſee him fighting with 'another and fide with him, and kill 
the other ; or ſeeing his ſword broken ſend him another, 
wherewith he kills the other, he is guilty of manſlaughter 
only. 1 Hawk. 85. Crom. 26. bB, H. P. C. 57. 
Dalt. cap. 94. 1 Roll, Rep. 407, 408. 3 Bulft, 206. 
H. P.-C. $2. . 

Yet in this very caſe, if the perſon killed were a bailiff, 
or other officer of juſtice, reſiſted by the maſter, &c. in 
due execution of his duty, ſuch friend or ſervant, &c, 
are guilty of murder, whether they knew the perſon ſlain 
were an officer or not. 1 Hawk, B5. MKelynge 67, 86, 


7. 

But perhaps it may be objected, that in this laſt caſe 
there ſeems to be no more malice than in the former; 
and ſuch third perſon being wholly ignorant that the 
party killed was an officer, ſeems to be no more in fault 
than if he had been a private perſon. 1 Hawk. 85, 

, To this it may be anſwered, that all fighting is highly 
unlawful, and that he who on a ſudden ſeeing perſons 
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engaged in it, is fo far from endeavouring to part thenz' 
as every good ſubje&t ought, that he takes part with one 
ide, and fights in thz quarrel, without knowing the 
cauſe of it, ſhews a high. contempt of the laws, and x 
readineſs to break through them on a ſmall occaſion, and 
muſt at his peril take heed what he does; and conſe. 
quently might perhaps in {tri&t juſtice be adjudged in the 
foregoing caſes to aCt with malice, which doth not always 
ſignify a particular ill-will againſt the perſon killed, is 
appears by many of the above-mentioned caſes ; and tho? 
ſuch perſon be favoured in reſpect of the ſuddennefſs of the 
occaſion where both the quarrel and the perſons are Pri- 
vate, yet he muſt not expect ſuch indulgence, where the 
fight, in which he fo raſhly engages, was begun in oppo. 
ſition to the juſtice of. the nation, and a perſon happens 
to be killed thereby who engaged in maintenance thereof 
and on that account is under its more particular care; 
and may juſtly challenge, that his oppoſers be made "ru 
amples to deter others from joining in ſuch unwarrantable 
quarrels, Tx Hawk. 85, 86. 1 Sid. 160. Ny 50. 
Pl;w, Com. 100. | 

But if a man ſeeing another arreſted and reftraineJ 
from his liberty, under colour of a pre({s- warrant or civil 
proceſs, &c, by thoſe who in truth have no ſuch authority 
happen to kill ſuch treſpatlers in reſcuing the perſon op- 
preſſed, he ſhall be adjudged guilty of manſlaughter only, 
notwithſtanding the injufted perſon ſubmitted to them, 
and endeavoured not to reſcue himſelf, and the perſon 
who reſcued him, did not know that he was illegally 
arreſted ; for ſince in the event it appears, that the periong 
ſlain were treſpaſſers, covering their violence with a ſhew 
of juſtice, he who kills them is indulged by the lay, 
which in theſe caſes judges by the event, which thoſe who 
engage in ſuch unlawful actions mult abide at their peril, 
1 Hawk. 86. Kelynge 66, 137, Crom, 27, a. Dent's 
Caſe lately adjudged. 

As to the fourth inſtance of this kind, viz. ſuch kil- 
ling as happens in the execution of an unlawful ation, 
whereof the direct deſign was to eſcape from an arreſt, it 
ſeems to be agreed, that whoever kills a ſheriff, or any 
of his officers, in the lawful execution of a civil proces, 
as on arreſting a perſon upon a capras, &c. is guilty of 
murder. 1 Hawk. 86, Dalt. cap. 93. H. P.C. 45, 
Crom. 24. a. | 

Neither is it any excuſe to ſuch a perſon, that the 
proceſs was erroneous, (for it is not void by being ſo,) 
or that the arreſt was in the night, or that the officer did 
not tell him for what cauſe he arreſted him, and out of 
what court, (which is not neceſſary when prevented by 
the party's reſiſtance) ; or that the officer did not ſhew 
his warrant, which he is not bound to do at all, if he 
be a bailiff commonly known, nor without a demand, if 


| he be a ſpecial one. 9g Co. 68. Cro. Fac. 280. 9 Cv. 


66. 6 Co. 68. b. 69. a. Cre. Fac. 486. 9 Co. 69. 

Yet the killing of an officer in ſome caſes will be 
manſlaughter only ; as, where the warrant by which he 
aQts gives him no authority to arreſt the party ; as whers 
a'bailiff arreſts F. S. a baronet, who never was knighted, 
by force of a warrant to arreſt F, $, knight. 1 Hawk. 
86. Cro. Car. 372. 1 Fon, 346. 12 Cv. 49. 

Where a good warrant is executed in an unlawful 
manner ; as if a bailiff be killed in breaking open a coor | 
or window to arreſt a man; or perhaps if he arreſt one 
on a Sunday ſince 29 Car. 2. cap. 7. by which all ſuch 
arreſts are made unlawful, H. P. C. 46. 

As to the fifth inſtance of this kind, viz. ſuch killing 
as happens in the execution of an unlawful action, whereof 
the principal purpoſe was to uſurp an illegal authority ; it 
ſeems clear, that if perſons take upon them to put others 
to death, either by virtue of a new commiſſion wholly - 
unknown to our laws, or by virtue of an unknown juriſ- 
dition, which clearly extends not to caſes of this nature ; 
as if the court of Common Pleas cauſe a man to be exe- 
cuted for treaſon or felony; or the Court Martial, n 
time of peace, put a man to death by the martial law, 


both the judges and officers are guilty of murder. 1 Haw. 
$6, H. P. "#8 46. 
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But where perſons aCt by virtue of a commiſſion, which 
© it were ſtrictly regular would undoubtedly give them 
full authority, but happens to be defeCtive only in ſome 
int of form, it ſeems that they are no way criminal. 

As to the ſixth inſtance of this' kind, viz. ſuch killing 
as happens in the execution of an unlawful action, where 
no miichief was intended at all, it is ſaid, that ifa perſon 
happen to occaſion the death of another, in adviſedly doing 
any idle, wanton ation, which cannot but be attended 
with the manifeſt danger of ſome other; as by riding 
with a horſe known to be uſed to kick among a multi- 
tude of people, by which he means no more than to di- 
vert himſelf by putting them into a fright, he is guilty 
of murder. 1 Hawk: 87. 

Alſo it has been anciently holden, that if a perſon not 
duly authorized to be a phyſician or ſurgeon, undertake 
2 cure, and the patient die under his hand, he is guilty 
of felony ; but inaſmuch as the books wherein this opi- 
hion is holden, were written before the ſtatute of 23 H. 8. 
which firſt excluded ſuch felonious killing, as may be 
called wilful murder of malice prepenſe, from the benefit 
of clergy, it may be well queſtioned, whether ſuch kil- 
ling ſhall be ſaid to be of malice prepenſe, within the in- 
tent of that ſtatute ; however, it is certainly highly raſh 
and preſumptuous for unſkilful perſons to undertake mat- 
ters of this nature; and indeed the law cannot be well too 
ſevere in this caſe, in order to deter ignorant people from 
endeavouring to get a livelihood by ſuch practice, which 
cannot be followed without the manifeſt hazard of the 
lives of thoſe who have to do with them : But ſurely 
the charitable endeavours of thoſe gentlemen who ſtudy 
to qualify themſelves to give advice of this kind, in order 
to afſiſt their poor neighbours, can by no means deſerve 
jo ſevere a conſtruftion from their happening to fall into 
ſome miſtakes in their preſcriptions, from which the moſt 
learned and experienced cannot always be ſecure, 1 
Haw. 87, $8. P.C. 16. b. Pult. 32. b. Crom. 27. 
43 Ed. 3. 33. b. Fitz, Coron, 163. See Dalt. cap. 93. 

The principal in murder is ouſted of clergy in all cales, 
and the acceſſary before is alſo ouſted of clergy in all caſes 
but the acceflary after is in no caſe ouſted of clergy. 
2 Hale's H. 244. | | | 

By tat. x Ed. 6. c. 12. ſee. 13. All wilful killing by 
poiſoning of any perſon, ſhall be adjudged wilful murder 
of malice prepenſed. 

-dtat, 21 Fac. x. cap. 27. ſe, 2. If any woman be 
delivered of an iflue, which being born alive ſhould be a 
baſtard, and ſhe endeavours privately, either by drown- 
ing, or ſecret burying thereof, or any other way, fo to 
conceal the death thereof, as that it may not come to 
light whether it were born alive or not; the ſaid mother 
ſhall ſuffer death as in caſe of murder, except ſuch mo- 
ther can make proof by one witneſs that the child was 
born dead, 

Continued indefinitely by 3 Car. 1. cap. 4. and 16 Car. 
1. cap. 4. tf 

Stat. 2 Geo. 2. cap. 21. Where any perſon ſhall be fe- 
loniouſly ſtricken or poiſoned upon the ſea, or at any 
place out of England, and ſhall die of the fame in Eng- 
land; or where any perſon ſhall be felonioufly ſtricken or 
poiſoned within England, and ſhall die of ſuch ftroke or 
Poiſoning upon the fea, or out of England, an indiment 
thereof found by jurors of the county in England, in 
which ſuch death, ſtroke or. poiſoning hat happen, whe- 
ther it be found before arfy coroner upon view of ſuch 
dead body, or before juſtices of peace, or other F mm 
who ſhall have auzhority to inquire of murders, ſhall be 
as efteCtual, as well againſt the principals as the acceſſo- 
nes, as if ſuch ftroke or poiſoning and death; and the 
oftence of. ſuch acceſſories, had happened in the ſame 
county; and every ſuch offender ſhall have the like de- 
fences (except challenges for the hundred) as if ſuch 


roke or poifoning and death, and the like offence of | 
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unleſs the ſame happen to be Sunday, ard in that caſe on 
the Monday following, ; 

Sect. 2, The body of ſuch murderer ſhall, if ſuch 
conviction and execution be in Middlſex, or the city of 
London, or the liberties thereof, be immediately conveyed 
by the ſheriff or ſheriffs, or their deputy and'their officers, 
to the hall of the ſurgeons company, or ſuch place as 
the ſaid company ſhall appoint, and be delivered to ſuch 
perſon as they ſhall appoint, who ſhall give to the ſherif 
or his deputy a receipt for the ſame z and the body fb de- 
livered ſhall be diſſected and anatomized by the ſaid ſur- 
geons, or ſuch perſon as they ſhall appoint: And in cafe 
ſuch convition and execution be in any other coun- 
ty or place in Great Britain, the juſtice of aſſize, or 
other proper judge, ſhall award the ſentence to be put in 
execution the next day but one after ſuch conviQion, 
(except as before excepted) and the body of ſuch mur- 
derer ſhall in like manner be delivered by the ſheriff, or 
his deputy and his officers, to ſuch ſurgeon as ſuch judge 
ſhall direR. 
 See?. 3, Sentence ſhall be pronounced in open court 
immediately after the conviftion of ſuch murderer, and 
before the court proceed to any other buſineſs, unleſs the 
court ſee cauſe for poſtponing the ſame ; in which ſen- 
tence ſha}l be expreſſed not only the uſual judgment of 
death, but alſo the time for the execution thereof, and 
the marks of infamy hereby direQed, in order to impreſs 
a juſt horror in the mind of the offender, and on the 
minds of ſuch as be preſent, of the heinous crime of 
murder, 

Se. 4. After ſentence pronounced, in caſe there ap- 
pear reaſonable cauſe, it ſhall be lawful for ſuch judge, 
before whom ſuch criminal ſhall have been tried, to ſtay 
the execution at his diſcretion, regard being had to the 
intent of this aQ, 


appoint the body of fuch criminal to be hung in chains, 
but in no Caſe the body {of any murderer ſhall be buried, 
unleſs after ſuch body has been anatomized; and every 
ſuch judge ſhall dire& the ſame either to be diſpoſed of as. 
aforeſaid, to be anatomized, or to be hung in chains. 

Set, 6. After conviction and judgment, the gaoler 
to whom ſuch criminal ſhall be delivered ſhall confine 
ſuch priſoner to ſome cell, or ſafe place within the priſon, 
ſeparate from the other priſoners ; and no perfon, except 
the gaoler or his ſervants, ſhall have acceſs to ſuch pri- 
ſoner, without licence under the hand of ſuch judge be- 
fore whom ſuch offender was tried, or under the hand of 
the ſheriff or under-ſheriff, 

$27. 7. In caſe ſuch judge ſee cauſe to reſpite the 
execution, he may releaſe any or all the reſtraints or regu- 
lations herein direted to be obſerved by the gaoler, by 
licence in writing ſigned. 

$e#. 8. Afﬀter ſentence, and until execution, ſuch 
offender ſhall be fed with bread and water only, (except 
in cafes of receiving the Sacrament of the Lord's Supper, 
and except in caſe of any violent ſickneſs or wound, in 
which caſe ſome known phyſician, ſurgeon or apothe- 
cary, may be admitted to adminifter neceflaries ; the 
chriſtian and ſurname of ſuch phyſician, &c. and his 
. place of abode, being firſt entered in the books of ſuch 


le& to put in execution any of the direQions hereby 
enacted, he ſhall forfeit his office, and be fined 20s. and 
ſuffer impriſonment until the ſame be paid. | 

$ef. 9. If any perſon ſhall by force ſet at liberty, or 
reſcue or attempt to reſcue, or ſet at liberty, any perſon 
. out of priſon, committed for or found guilty of murder, 
.or reſcue, or attempt to reſcue any perſon convicted of 
. murder, going to execution, or during execution, he ſhall 


. benefit of clergy. 
$e#. 10. If any perſon, after execution, by force reſ- 
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Sea, 5. It ſhall be in the power of any ſuch judge to | 


priſon) ; and in caſe ſuch gaoler offend againſt, or neg- 


'be deemed guilty of felony, and ſhall ſuffer death without 
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ſuch acceſſories, had happened in the ſame county where | cue, or attempt to reſcue the body of ſuch offender out 
ſuch indi&ment ſhalt be found. of the cuſtody of the ſheriff, or his officers, during the 
| By ſtat, 25 Geo. 2, cap. 37. ſet. 1. All perſons found | conveyance of ſuch body to any of the places hereby di- 
putlty of wiſful murder, ſhall be executed according to | reed, or from the company of ſurgeons, or their ſer- '\ 
or on = day next but one after ſentence paſled, | vants, or from the houſe - any furgeon where the _ ' 
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is depoſited ; every perſon ſo offending ſhall be deemed 
guilty of felony, and be liable to be tranſported to ſome 
of his Majeſty's colonies in America for ſeven years, and 
be ſubjeRt to the like puniſhment | and conviction, in 
caſe of returning into Great Britain within the ſaid ſe- 
ven years, as other felons. 

Sea, 11. Nothing herein ſhall extend to repeal or alter 
ſo much of 11 Ges. 1. cap. 26. as relates to the ſuſpen- 
ſion of the execution of perſons convicted of capital of- 
fences in Scotland, for the reſpeQtive times in the faid 
act mentioned. 

The body of ſuch criminal ta be hung in chains. See 
ſect. 5. 

70 meeting of the judges to conſider of this at?, 
there was ſome doubt whether hanging in chains might 
ever be made part of the ſentence ; but on debate it was 
agreed by nine judges, that in all caſes within the act, 
the judgment for diflefting and anatomizing only ſhould 
be part. of the ſentence: And if it ſhould be thought 
adviſeable, the judge might afterwards direct the hanging 
in chains by ſpecial order to the ſheriff, purſuant to the 
power given by this clauſe. Fo/ter's Crown Law 1c7. 
See. Murder, Trial, Treaſon, | 

Hominatio. Domeſday, tit. Northampton Sockmanni de 
Riſden, — Tdcirco epiſcopus clamat Hominationem eorum. 
It ſignifies the muſtering of men; alſo the doing of ho- 
mage. Cowell, edit. 1727. | 

Homnine capto in Withernamiſum, ls a writ to 
take him that hath taken any bondman or woman, and 
led him out of the country, ſo that he or ſhe cannot be 
replevied according to Law. Reg. Orig. fol. 79. See 
WUWithernam. | 

Þomine eligends ad cuſtodiendam peciam ſigilli 
p20 mercato2ibus editi, Is a writ direted to a corpora- 
tion, for the choice of a new man to keep one part of the 
ſeal, appointed for ſtatutes merchant, when the other is 


dead, according to the ſtatute of Aon-Burnel, Reg. of 


IVrits, fol. 178. a. 
Homine replegiando, Ts a writ to bail a man out 


of priſon: In what caſes it lies, ſee F. N. B. fol. 6. 


Reg. Orig. fol. 77. i 
 - When one conveys away ſecretly or keeps in his cuſtody 
another man againſt his will ; then upon oath made thereof, 
and a petition to the Lord Chancellor, he will grant a 
writ of replegiari facias, with an altas and pluries, upon 
which the ſheriff returns an elongatus, and thereupon iflues 
' Out a capias in withernam, made by the filazer, and when 
he is thereupon taken, the ſheriff cannot take bail for him: 
But the court where the writ is- returnable may, if they 
think fit, grant an habeas corpus to the ſheriff to bring 
him into court, and bail him, or elſe remand him. 
2 L.:P* R233 | | 
A homine replegiando cannot be brought either by the 
wife herſelf, or by her prochein amy againſt her huſband ; 
and the nature and proceeeings in the writ ſhew it to be 
ſo. Paſch. 1718. Ch. Prec. 492. Atwood v. Atwood. 
Habeas corpus was returned, that J. was in cuſtody 
by capias in withernam, The caſe was, "That upon a 
homine replegiando, the ſheriff returned an inquiſition, 
finding that the party was eloign'd ; whereupon a wither- 
nam ifſued, r:turnable Ofab. Martini, which was not 
et come ; but the defendant was taken upon it. It was 


objected, that he could not be bailed upon the withernam ; ' 
for that it was an execution, and he had no day in. 


court, and the plaintiff could have a new withernam. 
That which ſeemed to be the ſenſe of the Chief Juſtice, 


to which the reſt agreed, was, (among other things) that. 


after el-ngata returned, and withernam alſo awarded, the 


defendant is not concluded to plead non cepit to the ation, | 


| becauſe he cannot falfify the return, and that upon pleading 
70n cepit he ſhall be bailed. And they diſliked the caſe 
in Raym, 474. and the Lord Gray's caſe, Skin. 61. but 
affirm'd the caſe in the Regi/ter 79. a. and cited Kew, 
71.4 #. N, B. 74. adding this farther reaſon, that 
hereby the ſuppoſal of the writ is denied, and ballanced, 


and the matter ſtands indifferent, according to the rule of 


bailing laid down by Lord Cee, upon Weftm. 1. cap. 15. 
The court held, that there might be a new withernam ; 
for the bail muſt be in a ſum certain with condition, 


H.O N 


| that he appear de die in diem, and if judgment he agalnſt 


him, that he render his body m7 withernam, ibidem remay. 
ſurus guouſque he render the party, and permit him to 0 
at large ; and therefore if he be rendered, he is in cuſtoq 
as before ; and the court held, that before the withernam 
returned, the defendant cannot. be bailed. 2 Salk, 581 
Mich. 12 W. 4. B. R. Mor v. IWatts. 

The defendant pleaded in abatement, want of addition 
in the plurtes, as to place, vill or hamlet. The plaintif 
demurred ; /t Ch. J. at firſt inclined irong]y, that 
the plea was good, and wou'd diſtinguiſh this from other 
writs of replevin ; for here, he ſaid, the proceſs of out. 
lawry iflues immediately upon the pluries himine replegia 
ando, which he affirmed to be a withernam in itſcli; bur 
in a common replevin, the proceſs of outlawry is not upon 
the pluries replegiari, but upon the capias in withernam, 
which iſſues upon the ſheritt's return of averia elongata 
upon the pluries ; and upon the ſheriff's ſpecial- return of 
the capias in withernam, that is, upon his return of nulla 
bona on the withernam, a capias ſhall go againſt the perſon, 
and fo to outlawry. But by Powel J. "There is no dif- 
ference; for in both caſes, the proceſs of outlawry is upon 
the withernam, and not upon the original writ ; for in a 
homine rep/egiando, there ſhall go no withernam *till return 
of the homine replegiands ; and as the firſt withernam in 
common replevin muſt be de averiis, fo the firſt in a 
homine replegiando ſhall be of the perſon ; and at another 
day the whole court awarded a reſpondeat cuſter ; for pro- 
ceſs of outlawry lies in a homine replegiando, yet there 
ought not to be any addition, For the pl/uries, on which + 
we hold plea here, is not the original in replevin ; but _ 
the original writ of replevin is it, which writ is vicstiel; 
ſo if the replevin be removed by recordare, tho' upon 
withernam thereon there will lie procels of outlawry, yet 
there is no addition according to the ſtatute ; fo that it ig 
not the original, and theretore out. of the ſtatute. 2, 
There being no addition to. the firſt replevin, the plurics 
(which indeed is the original to us) muſt have none; 
becauſe it muſt not vary from the firſt writ. And Pawel 
ſaid, that there never is any addition to a Writ that is 
vicontiel. 6 Mod. 84. Mich. 2 Ann. B. R. Lord Banbury 
v. IVoaod. See 14 Vin. Abr, tit. Homine replegiando 

Homines, A fort of feudatary tenants. They claimed 
a privilege of having their cauſes and perſons tried only 
in the court of their lord. When Gerard de Camvil in 
5 R, 1. was charged with treaſon and other high miſde- 
meanors, he pleaded, that he was Homo comitis Fohannis, 
and "would ſtand to the law or juſtice of his court. Pa- 
rochial, Antiquit. þ. 152. 

Homiplaginmn, ls uſed in the laws of Her. 1. cap. 80, 
for the maiming a man. &!7 guis in domo vel curia Regis 
fecerit homicidium vel homiplagium. 

Homltale, A home- ſtall, or manſion-houſe. As in 
a charter granted about the 5 Edw. 1. Cowell, edit. 
1727. ah | 
bo nd-habend, (from the Sax. hond, hand, and habens, 
having,) Signifhes a circumſtance of manifeſt theſt, when 
one is apprehended with the mainor or mainover, 1, e. the 
thing ftolen in his hand. Bra&on, [:b. 3. traf, 2. cap. 
8, 32 & 35. who alſo uſes hand-berend in the ſame 
ſenſe, /c. Latro manife/lus. See Yand:-habend, Soin 
Fleta, lib. 1. c. 38. Furtum manife/ſtum eft ubi aliquis latrs 
deprehenſus ſeifitus de aliquo Iatracinia hand- habbind, & back- 
berinde, & rnſecutus fuerit per aliguem cujus res illa fuerity 
que diatur facborgh, & tunc licet inſecutari rem ſuam petert 
criminaliter ut furatam. | 

It alſo ſignifies the right which the lord hath of deter- 
mining this offence in his court. 

Honey, The penalty of A, it, or ſelling it 1n 
veſſels wanting meaſure. Stat. 23 £1. c. 8. /. 4- 

Honour, Y. beſides the general fignification, uſed 
eſpecially for the more noble ſort of ſeigniories, on which 
other inferior lordſhips or manors depend, by performance 
of ſome cuſtoms or ſervices to thoſe who are lords of 
them ; (though anciently honor and baronia ſignified the 
ſame thing.) Uti manerium plurimis gaudet (interdum 
feodis, ſed plerumque) tenementis, conſuetudinibus, ſerous, 
&c. ita honor plurima compleftitur maneria, plurima 
feada militaria, plurima regalia, &c. dictus etiam olim 


) benefacium 
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hr FE. »u fecdum regale, tentuſque ſemper @ vege in 
_— for fe The te 2726 of me theſe honours 
ee" of parliament, may in part be collected out of the 
Kiturs of 33 vn c. 37, 38. where Ampthil, Graf- 
'11 and Hampton Gourt, are made honours. And by 37 
Hen, 8. cap. 18. the Kingvis impowered by letters patent 
to erect four ſeveral honours, viz. IW:/iminfter, Kingſton 
upon Hull, St, Oſythe, and Donnington, and as many other 
honours as he will. In reading ſeveral approved authors 
and records, the following are obſerved to have been 
likewiſe honours, VIZ. The honours of Wigmore, Lancaſter, 
Aquila, (formerly Pevenſey) Clare, Tickhill, Tallingford, 
Nottingham, Boloine, Wift and Eft Greenwich, Bedford, 
Berkham/tead, Plimpton, Crevecure, Haganet, IVindſor, 
Beaulieu,  Peverel, Skipton, Wirmgay, Clun, Raleigh, 


Montgomery, Huntendon in Herefordſhire, Eye, Barnard's |. 


Caſtle, Glouceſter, Arundel, Tremanton, Richard's Caſtle, 
Chrift- Church, Heveyngham, Cockermouth, Bullinbroke, 
Stafford, Barſtable, Wherwelton in Yorkſhire, Strigul, Tot- 
nes, Werk, (Rot. Pipz 31 Hen. 2.) Cornayls, Caudicot, 
Theony, Oakhampton (had 92 knights-fees belonging to it,) 
Grentmeſnel, Egremond, Oxford, Lincoln, Abergaveny, 
Dudl:y, Tamworth, Mowbray, Webley, Bonona, Middlcham, 
Hawerden-Coftle, Dover-Cafile, (Trin. 33 H. 1. Linc. 
46.) Cariſbroke, (Eaſt. 9 Edw. 1.) Chfford-Caftle, King- 
tm, Folkingham, Leiceſter, Hinkley, Whitchurch, Hertford, 
Newelme, Cheſter, Lovetot, Pickering, Maidflon, Tutte- 
bury, Warwick, Brecknock, Brember, Halton, Gowher ; 


for John de Moubray in Edw. 3. wrote himſelf Dominus ' 


Inſule de Hoxholm & de honotibus de Gowher & Brember, 
And in a charter of 15 Hen, 3. I find mention of the 
hanurs of Kaermardin, Cardigan and Glamorgan. Cowell, 
edit; F729% 70 n | | | 


When the King grants an honour with appurtenances, | 


it is more high than if a manor was granted with the 


appurtenances z for to an honour, by common intend- 


ment, appertain franchiſes, and by rea{on of thoſe 1i- 


berties and franchiſes, it is called an honour, [n Itinere ] 


in the time of Ed. 3. Roll. 151. Scroop, For a manor 
and honour are not of one condition. 
An honour ought to conſiſt of lands, liberties and 


franchiſes. 1 Bulſ. 197. Paſch. 10 Fac. The King v. | 


Levett. 


The King cannot create an honour, but by att of ] 


parliament ; per tot cur”, 1 Bulſ. 196. Paſch. 10 Fac. 
The King v. Levett. 55-05 | 
The King granted to a ſubject a great manor, called 
An Honour, and paſled it by the name of Au Honour 
and well, Fenk. 277. pl. 99. 
King Richard the Second created Ralph Newill Earl 
of J:/tmorland, to him and his heirs males of his body, 


which honour deſcended to Charles Nevill, Earl of T/eft-. 


morland, who was attainted of treaſon ; adjudged, that a 
name of dignity or honour may be intailed upon one and 
the heirs males of his body, and that ſuch an intail is 
within the ſtatute De donzs, becauſe it concerns land ; 
for every Ear], &c. is created of ſome place ; that ſuch 
a dignity may be forfeited at Common law, (for 'tis an 
ancient office) that is, it may be forfeited upon an at- 
tainder for treaſon, and this by a condition in law, an- 
nexed to the dignity ; for his office is Ad At ta re- 
gen: tempore pacts & defendendum tempore. belli, therefore 
be forfeits it when he takes counſel or arms againſt the 
King; and if ſuch a dignity had not been forfeitable at 

ommon law, *tis now forfeited by the ſtatute 26 Fen. 


« cap, '13. by the word h@reditatem, for a dignity is an 


bereditatem. 7 Rep, 33. Nevill's caſe. 

It is illegal to purchaſe honour, (as a Nukedom) for 
money. Fern. 5. Paſch. 1681. E. of Kingſlon v. Lady 
Eliz, Pierepaint, ME oFund ; 

At this day the Earl of Arundel only bath his Earldom 

y preſcription, the beginning of which is time out of 


mind, not within the memory of any one; fo that his | 


Earldom is the: moſt ancient in the realm. 1 Bull. 196. 
he King v. Levett. 
Yonour-courts, Are courts held within the Honours 
aforeſaid, mentioned 33 Hen. 8. 37. and 37 Hen. 8, 18. 
And there is a court of honour of the Earl Marſhal 
of England, &c, which determines diſputes concerning 
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 precedency arid points of hbnour. See Conſtable; 
Court of Chivalry. 


of : 


Grand ſerjeanty, and annexed commonly to ſome honaxr. 
See 12 Car. 2: cap. 29. | 

Honttkongenethet, Cum omnibus aliis libertatibus, 
tantummodo hontfongenethef mihi retento. Charta Wil 
 Comitis Marefialſci, In Mon. Angl. 1 par. f. 724. 
\ This ſhould have been written hondfangenethsf, and fig-, 
nifhes a zhief, taken with hondhabend, 1, e. having the 
thing ſtolen in his hand. Cowell, edit. 1727. 

Popcon, Signifies a valley in Domeſday-book z ſo too 
do bope, hawgh and hawgh. Cowell, edit. 1727. 
| Hops and hop-binds, Penalty on importing or uſing 
[corrupt hops, 1 Fac. I. c. 18, | | , 
' Hops imported, what duties to pay, 2 J/. & M. ef. 
i2. C. 4+ ſeft. 10. Qg Ann. cap. 12. | | 
; Made perpetual, and part of the aggregate fund, by 1 
! God@:2i-f #2. | T 
' What fees payable to Cy/lom-houſe officers for hops 
, brought to Londen, 1 Ann. /t. 1. c. 26. Fg 
| Duties of thoſe of Britiſh growth to be under the ma- 
bay, org of commiſſioners of exciſe, 9 Ann. c. 12. /. 5, 

O bitter to be uſed in brewing but hops, 9 Ann. c. 

I2, ſed. 24. | 371. 

Foreign hops not to be imported into Ireland, 9 Ann. 
C, 12. 1 Geo, I. c. 12. ſed, 6, | 

Money lent on hop duties how repaid, 1 Geo. 1../t, 2. 
C. 12, 7 Geo. 1. /lat. 2. c. 20. ſet. J7. 

The drawback on hops exported to [reland taken off, 
6 Geo. 1. c. 11.-f. 40. © 
' » Planters to give notice of the time of bagging, 6 Geo. 
'2, C. 21. ſett. 25. | 

No hops to be imported into Ireland from other parts 
but Great Britain, 5 Geo. 2. c. 9 


| burnt, and ſhip forfeited, 7 Geo, 2. c 19, - 
Penalty on ſophiſticating hops, 7 Geo. 2, c. 19. /\ 2. 
Damages to be made good, as by g G:o. 1. c. 22. 
| Cutting hop-binds, 10 Geo. 2. c..32. ſ'@. 4. 
By ftat, 6 Geo. 2. c. 37. ſed, 6. unlawfully and mali- 
ciouſly cutting hop-binds is made felony without be- 
nefit of clergy. : 
Yoza Aurozae, The day-bell, or morning- bell, or 
what we now call the four o'clock-bell, was called hora 
' aurore, as our eight o'clock-bell, or the bell in the even- 
ing, was their ignitegivm, or coverfeu, Cowell, edit. 1727. 
Yo2dera, A treaſurer, from the Sax. Hord, Theſaurus. 
Et quicunque Hordera regis vel prepoſitus furi conſentaneus 


whence we derive the word Hord. Cowell, edit. 1727, 
Powerium, A hoard, a treaſure, or repoſitory. As 


quod dicere poſſumus diſpenſam, & alam ſuam, & trage, id 
ft ſcrimum ſuum, debet ipja cuſtodire, Cowell, edit. 
I727. $ +; 
[0 eum palmale. Hec indentura teſtatur, quod Rob. 
Beaufitz. dedit—unam virgatam terre in Gillingham, redd. 
inde quolibet anno ad feſtum $8, Mich. quatuor Buſſellos or- 
dei palmalis firme juxta melius precium per. duas denarios 
in quarterio, &c, Dat. 43 Ed. 4. penes Alington Paynter 
arm. 'Doubtleſs this is meant of beer-barley, which in 
| Norfolk is called ſprat-barley, and battledore-barley ; and 
in the marches of ales, cymriage, it being broader in 
the ear, and more like a hand than the common barley, 
which in old deeds is called Hordeum -quadrage/imale. 
Cowell, edit. 1727, 8 
Hozmnebeame pollengers, Are zrees ſo called, that 
have been uſually lopped, and are about twenty years 
growth, and therefore not tithable. Plozuden, fol. 407, 
Soby's caſe, | | ; 
' Þoznegeld, Is a compound from the Saxon word 
horn, cornu, and peld, ſolutio, ſignifying a tax within a 
foreſt, to be paid for horned beaſts, Cromp. Furiſd. 197. 
And to be free thereof is a privilege granted by the kin 
unto ſuch as he thinketh good. Udem ibid. & Ra/tall in 
his Expoſition of Words, DQuietum efſe de omni colleftione 
in foreſla de beſtiis cornutis afſeſſ. 4 Inſt, fol, 369. £t 
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Honourary fervices, Are ſuch as are incident to. 
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Landing foreign hops before duty paid, hops to be. 


erit, Leg. Adelſtan. cap, 2. apud Brompton. From 


in the laws of King Canute, c. 104. Sed ſuum horderium, 
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fant quieti de omnibus geldis, & danegeldis, & valgeldis, & 
ſenegeldis, & horngeldis, &c, Diploma H. 3. canonicis & 
menialibus de Semplingham, Cowell, edit, 1727. See 
Subſidy, | 

Hon with hozn, or Hom nnder hozn, The pro- 
miſcuous feeding of bulls and cows, or all horned beaſts, 
that are allowed to run together upon the ſame common. 
As in the conſtitution of Robert, Biſhop of Durham, 
1276. Similiter de decimis que de vaccis proventunt ſta- 
 tuendum duximus, quod ubicunque fuerit receptaculum ea- 
rum, licet in vicints parochiis horn with horn, ſecundum 
Anglicam linytam, paſcua querant, illi remaneat tota dect- 
ma, ubi fuerit domicilium & remanentia. Spelman, To 
which may be added, that the commoning of cattle horn 
with horn, was properly when the inhabitants of ſeveral 
pariſhes let their common herds run upon the ſame open 
| ſpacious common, that lay within the bounds of ſeveral 
pariſhes, and therefore that there might be no diſpute up- 
on the right of tithes, the biſhop ordains, that the cows 
ſhould pay all profit to the miniſter of the pariſh where 
the owner lived, &c, Cowell, edit. 1727. | 
- Hoxners, Horners wares ſhall be ſearched, 4 Ed, 
4. c. 8, Foreigners ſhall not buy horns within twenty- 
four miles of London, 4 Ed. 4. c. 8. 7J Fat. I. c. 14. 

H025 de ſon fee (Fr. z. e. out of his fee) Is an ex- 
ception to avoid an aCtion brought for rent iſſuing out of 
certain land, by him that pretends to be the lord, or for 
ſome cuſtoms and ſervices: For if the defendant can 


prove the land to be without the compaſs of his fee, the 
aQion falls. Cowell, 


In treſpaſs guare "as fregit, and taking his goods, | 
d by command of the lord of the | 
manor, of which the plaintiff held by fealty and rent, and | 


the defendant juſtifie 


for non-payment thereof he took them nomine diſtriftio- 
nis, The plaintiff replied, that the /ocus 7n quo is extra, 
_ abſque hoc that it is infra feodum ; defendant demurred 
ſpecially, becauſe the plaintiff, pleading hors de ſon fee, 
ſhould. have taken the tenancy upon him, and cited 9 
Rep. Bucknal's caſe, 22 Hen, 6. 2, 3. Kelw, 73. 14 
AſT. pl. 13. 1 Inft. 1. b, where this is given as a rule 
by my Lord Coke. It was agreed by the counſel for the 
plaintiff, that in all caſes of affiſe hors de ſon fee is no 
plea without taking the tenancy upon him ; but other- 
wiſe in treſpaſs, in which never was any ſuch thing ob- 
jetted; for what tenancy can the plaintiff take upon 
him ? He.cannot fay, that he is 7enens hberi tenement! ; 
for this is a bare aCtion of treſpaſs, in which though the 
pleading is not ſo formal, yet it will do no hurt; for 
had it been extra feodum, without the traverſe, it had 
been good enough, and of that opinion was the court in 
the following term, and NP for the plaintiff (ab- 
_ fente Screggs); and the Chief Juſtice ſaid, that the rule 
laid down 1 [n/f. 1. 6b. viz. that there is no pleading 


hors de ſon fee, without taking the tenancy upon him, | 


1s to be intended in caſes of affiſe, and that ſo are all the 
caſes he there cites for proof of that opinion, and there- 
fore is ſo to be underſtood ; but this is an ation of treſ- 
paſs brought upon the poſſeſſion, and not upon the title, 
2 Med. 103, 104. Trin, 28 Car. 2. C, B. Sherrard v. 
Smith, See 14 Vin. Abr, tit. Hors de ſon fee. 

Hozle-Byead. Innkeepers ſhall not make horſe-bread, 
19 Ric, 2. Þ. I. c. 8. 4 How. 4. c. 25. 21 Jac''r; 
c. 21, Permitted to bake horſe-bread, 32 Hen.8. c. 41. 

Hozſes. Tranſporting of horſes reftrained, 11 Hen, 
7, 6.13." 22 H. 8. c. 7.1 8d. 6: «5: 2 
- Owners of parks obliged to keep able breeding mares, 
27 H. 8. <0. | 

Northern counties excepted, 27 H.8. c. 6. ſee. 5. 

"The affiſe of horſes allowed to be kept upon commons, 
32 H. 8. c. 13. altered to the iſle of Ely, &c. by 8 El. 
ce. 8. and Cornwall, 21 Fac. 1. c. 28. ſe. 12. 

How many ftoned trotting horſes every one ſhould 
keep, 33 H.8. c. 5. | | 

Penalty of exporting horſes without licence, 1 E4. 6, 


I. © F 
' How horſes ſhall be tolled, and ordered in fairs, 2 & 
3Ph).& M.c 7. 3 El. c.12. 

The exception of horſes to be exported for the 
 ewners uſe, in 1 £4. 6. c. 5. repealed 5 Eliz, c. 19. 
3 
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Size of hotſes to be paſtured in the fens, 8 Z1, «9 

| Job; | vhs 

How korſes ſhall be fold in fairs, 31 EZ. c 12, 

The owner of a ftolen horſe fold in a fair, may have 
him again, paying the price within fix months, 31 £1, 
c. 12. ſet. 4, . 

Exportation of horſes permitted, and the dut 
| them aſcertained, 22 Car. 2. c. 15. /ed. 8. 

Horſes in hackney coaches to be 14 hands, 9 4 
623 M9; 4; - 6, wal 

Horles at races to be entered by the owners, 13 Gy, 
2. c. 19. 

Horſe-racing for plates under 50/. or with horſes 
reg ſmall weights, prohibited, 13 Geo. 2, cap, 19, 
ett. 2, 

Horſes may run for the value of 507. with any weight 
and at any place, 18 Geo. 2.. c. 34. ſed. 11. 2s 

For others matters, ſee Tattle, Fairs and Markets 
PFelonies without Clergy, (under Felony) tit. Acceſſariei 
and Hor/e-flealing. 

Hoxfes hired, Action on the caſe lies for abuſing a 
horſe hired, by immoderate riding, &c. And a difference 
has been made in our law betwixt hiring a horſe and bor- 
rowing one to go a journey ; for in the firſt caſe, the 
party may ſet his ſervant, &c. upon the horſe, but not in 
the ſecond. - 1 424d. 210. | 

Hoxſes fo? the King's ſervice, None ſhall take the 
horſe of any.perſon to ſerve the King without the owner's 
conſent, or ſufficient warrant ; on pain of impriſonment, 
Sc. Stat. 20 Ric. 2. c 3. 

Hoxſe-races, See HPo!ſes, 

Hotftilers. See Þoſteler, | 

Hoſpes generalis, A great chamberlain. Du Freſne. 

Hoſpitallers, ( Heoſprtalarii,) Were the knights of a 
religious order, fo called, becauſe they built an hoſpital 
at 7eru/alem, wherein pilgrims were received. To theſe 
Pope Clement the Fifth transferred the 'Templars, which 
order, by a council held at Yienne in France, he ſuppreſſed, 
for their many and great offences. 'The inſtitution of 
their order was firſt allowed by Pope Gelafus the Second, 
anno 1118, and confirmed here by parliament, and had 
many privileges granted them, as immunities from pay- 
ment of tithes, &c. You ſhall find their privileges re- 
ſerved to them by Magna Charta, cap. 37. and you ſhall 
ſee the right of the King's ſubjects vindicated from the 
uſurpation of their juriſdiction, by the ſtatute of 72 2, 
cap. 43. Their chief abode is now in alta, an iſland 
given them by the Emperor Charles the Fifth, after they 
were driven from Rhodes by Selyman the Magnificent, 
Emperor of the Turks ; and for that they are now called 
Knights of Malta, They are mentioned 13 Ed, 1. cap. 
43. and 9 Hen. 3. c. 37. The. Walſmgham in Hilt, 
Ed. 2. and Stow's Annals, ibid. All the lands and goods 
of theſe knights here in England were given to the King, 
by 32 Hen. 8. c. 34, See Mon. Angl. 2 par. fol. 489. 

Hoſpirals. The ordinances to reform the ſtate of 
hoſpitals, 2 Hen. 5. c. rx. 

. Maſter, &c, of St. Leonard, York, may gather corn, 
2 17. 0. <3; : 

Maſters of hoſpitals may occupy the landsof the hoſpital, 
tho' they are clergymen, 21 H. 8. c. 13. edt. 7. 

A confirmation of grants made to hoſpitals, 14 £1, 
c. 14. 

Penalty of taking a reward for nominating a perſon to 
an hoſpital, 31 El. c. 6. ſe. 2 & 3. | 

Liberty to found hoſpitals, &c. 35 El. c. 7. ſe. 27. 
39 El. c. 5. 21 Fac. 1. c. 1. : 

Incorporation of the governors of Guy's hoſpital, 1! 
Geo. I. c. 12. | | 

Eſtabliſhment of the hoſpital at Bath, 12 Geo. 2. c. 31 

Powers granted to the governors of the Faoundling 
hoſpital, 13 Geo. 2. c. 29, Money given them, 29 Gev. 
2, c. 29. ſed, 13. | p 

For building hoſpitals and work-houſes at Brift:l, 18 
Geo. 2. c. 38. 

Money for building the hoſpital near Goſport, 29 Gee. 
2.' c29. |. 7: > 

 Perother matters, ſee Charitable Uſes, Moztmain. 
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ce e fame with procuration, or viſitation- | Hounflow:heath, The and there to be of the natiire 
—— 7 reborn cum exceſſive numero _ wins 1g iy" ne - leaſed by the ſteward of the 
: : am exegit monaſteriis ; minores Vero , - Oo Co Zo as ob ob 
pitia 4 cunttis per 4 Wo fore ge part cbr ſumma, Your, (Hora, Is a certain ſpace of time of lixty. 
domus, que pondus mw carum, hoſpitia redemerunt. | minutes, twenty-four of which make the natural day. 
id oft, Near og Fri >: fol. 1193. | It is not material — hour of the day a perſon is 
Memngnanny CORE tium, 20-| born. 1 »/, 135. See Frattion. | 
- Loy Is the ſame with ZZoſpitium, See P20- Houſage, bohlnd of fee ou ”y Fry goods, by 
ation. : ; : T ier, or at a wharf or key, &c. . Eptt. | 
co oſtelagium , A right y' oO yy 6. _— a _ 4 wry na ie 75 etling oa rabits 
tainment reſerved Þ - Rad? o hah 4 t hoſtelagium ſuum | a family or houſhold. In a houſe four things ate neceſlary z' 
tenants,——Mongcts rpys = _ venerint y SEEN I. Habitatio hominis. 2. Delefatio inhabitantis, 3. Ne- 
in predifto meſſuagto cum —_ 6 1929 | ceffrtas luminis. 4. Salubritas aeris. For any hurt or 
Radinges: MDs Jo BF «. Oe 0000s TP SPs hofteler. i hindrance to the firſt, third, and fourth of theſe an ation 
Heſtellarius, from the French hofteler, i. e. | h ( henatrnfix dy 
holeler, ("9 hoſe that otherwiſe are called | lieth : for probibetur ne quis faciat in ſus, quod nocere poſit 
boſpes) ws. ney Roh oy Y + : "REN alieno. The houſe of every man is to him as his caftle and 
inn-keepers. Stat. 31 £4. 3-f y: 2. && by IP fortreſs; 26 well for: defonce againit injury ant viol ence, 
Holtlers, Inn-keepers. 9 . 3. f yr TT nas 1 agell; avciiing 35 the vide 3: Dees foo 
Poſterium, A hoe, (Fr. oue,) An "Be fre vieti ds cuique et tutifſimum refugium. See Cs. 5 Rep. Semaint's 
_— 2 herio ws ſatin ſend feu alligendd, & | caſe. The privilege that the _ ives ke on 
a7 By Wh * 0 & ſalicher, & | habitation of men, is great; for firſt, it ought to havet 
homazio faciendo, de 2 9% of 6: pannages Ja 'M, | i ct od -reddat before lands, mea» 
mike; fern conſuetudinibus, Charta Hamonis Maſly. rom po” pe) Soo: Secondly, The _—_ 
Cowell, edit. 1727» . | rivi to protect him againſt an arreft, by 
GE en ee ee es ar ea hang 
euchariſt or hoſt, gn | Ron i wles's caſe. Thirdl e that dig for 
> holla facinds in dos Predis, Farocil | fer, ll yt ig i the mavſor- be of any ule 
4 NOKIAS JACIARARS . . % wi nt; for then he, nor his wife, nor his 
| oroagUn ly 4 yn pep es __ plan, rr m_ wry wg ſafety, nor his goods none yin 
_rnuees UNE DUNG : /, | thieves. Fourthly, He that kills a man who will rob- 
dminiſter that ſacrament ;z kept long in our old Enghyb, i ant rh. | ; ins.  Coweti 
ye bouſel, and to. houſal, Cowell, edit. 1727. See =o _ yo him in the houſe, ſhall forfeit nothing ou ly 
wet's Gloſſary. : [I ; or ſuſpicion of felony, the King's 
Holtilarius, An boſprtaller. in reli- ES wo the doie's take the lon; becauſe 
___ _— Os py gronke Lyeyand and |'it is for the good of the commonwealth to — 
gious houſes, allotte . liar of- | and becauſe in every felony the King has intereſt; and 
ſtrangers, for the care of which there was a peculiar of- | ere the Kikg'tes inferell, the Wii of fe: iv =. x 
ficer appointed, called Hoſtillarifls, and Hoſpitalarizs. its S : ' and ſo the liberty or 
OO Ion EY oo ors + why of Har wilds yg ore ver poang dts againſt the King! 
tum——Henrict Sexti Regis conceſſimu HEAL *Þ . Mc Rge ation ping 3 =! | 1447] 
mizero officium botillarii in hoſtillaria noſtra Elien/ſ——Ex ls _— Me ifioe CG FOGIIES 
hymn anengge nn ebaege., k) |/in a ſtatute to F, S. and died, F. $. ſued extent. The 
Hoſtricus, (Auſtercus, from the Lat. aftur, a nant) ſheriff return'd him dead; F. S. ſued another writ to 
-_ held b 0h CT _ pe. er innition extend all the lands which he had-when he 0 ng, 
* NOOR nt Ray EW ; | oods which hehad at his 
mad an aicun Damire Rp; te dotrloum [ho Haus, or uſt, and good which Kel I 
age ad curiam Domini Regis. Paroch. Antiquities, [the ; being open (there being goods of A. Bee an 
pag. 569. | -ring to enter, B. ſhut the door againſt them. Tt was 
a ghar Rr ways Sega, _ pers : 6 That —_— houſe is as his caſtle, as 
Fi ning 009" ex rogue ge wr ms | or” to defend him againſt injuries as for his repoſe. '2, 
Cong ho _- , app rb has which ihe Ro- Upon recovery in any real action or ments the hk iff 
en with herbs or roots, not unl! 6 ear d deliver ſeifin,, &«. to the plain- 
nx led Faryagman,——Fopar. But Lins Rath, [eiff ae yk oy Gone mna facias ſeiſmam or poſſeſſinem:;. 
that literally it ſignifies a pudding mixt of divers ingre- and after judgment it is not the Rey of the defendantin 
dents, but by a metaphor, ſignifieth a commixtur 7 a. right ans of the law.” 3. In'all caſes, where 
putting together of lands of ſeveral tenures, for _ - ns ho ;N aty the ſheriff (if no door be'open) may 
Viſion of them, fel. 55. For wap cp War Bey a ' break 5. - $ hauſe to take him, or to execute other 
thirty acres of land in fee, hath iſſue two daughters, an oo 6 of oa King, if he cannot otherwiſe enter; but 
gives with one of his daughters, to a man that marries her, jt Oce ht firſt to Genify the cauſe of his coming, and re- 
ten acres of the ſame land in frank-marriage, and dies | he he door to be opened; and this appears by the fta- 
ſiſed of the other nts, Gagan mos, . arded. its Weſtm. 1. 17. which 1s only in affirmance of the 
ne _agetied-wilt -hore-qay-prcy of» he -oweady lads. 5 ih law; and without default in the owner, the 
wereof her father died ſeiſed, the muſt mo ie Fi I w will not ſuffer a houſe to be broken: 4. In all caſes, 
given in frank-marriage, in hotchpot ; that is, ſhe mu by har bmp ater the hariff mity enter an@ muks 
refuſe to take the ſole profits of the lands given in frank- | when th ag «ty * ary ſubjeQ, cither'of body of 
a2Ti4ge, and ſuffer the land to be commixt, and mingled WEST R . otherwiſe where the door is ſhut, there' he 
together with the other land whereof her father died ſeiſed; | goods A __ it to execute proceſs at the ſuit of a ſubje&: 
DR an pau” Velkes Gy be aunty on the Renee 5. Th 'n houſe is a caſtle for the 'owner himſelf and his 
tween her and her fiſter, and thus for her ten acres ſhe | 5. : » d his own goods, &c. yet *tis no protein for 
uall have fifteen canyne peg) 2 _—_ arty br 1 ys Arn flyin hither or the goods of ſuch an one, to 
twenty of which her father died ſeiſed. See Coke on Litt. a __ « +4: Arr-wred db * ind therefore tn fel wafs; 
ih, 3. cap. 12. and Britton, fel. 119. There is alſo in| prevent + door gas ry denial, the ſheriff may break 
the Civil law collatio bonorum anſwerable to this, whereby | after requ oo oh 93. a. Mich. 2 Fac. B. R: 
If a child advanced by the father, do after his father's de- | the hou e. 5 Rep. g1. a. tog EE 
-} 7 { caſt | Semaine's caſe, alias Semarine v. Greſham 
ceaſe challenge a child's part with the reſt, he muſt caſt | Se C :Goners of bankruptcy can't break open a houſe 
ee A een Nan | 66 hacks ths benknpey rare. ale te be the bank: 
At equal ſhare with the others. Cowell. See Admini: | to x udESe” in the houſe of the bankrupt. 2 Show. 247- q 
ration, London bai +. a4 orwodbay "aint = 
| '» Mich. 34 Car, 2, B. R, Anon . If # 
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Tf bailiff touch'd the defendant, and then he had re- | 
treated into his houſe, this being an arreſt, bailiff might 
have purſued and broke open the houſe, or might have 
had an attachment or a reſcous againſt him. 1 Salk. 79. 
Trin. 3 Ann. B. R. in the caſe of Genner v. Sparkes. 

If a perſon authorized to arreſt another who is ſhelter'd 
in a houſe, is denied quietly to enter into it, in order to 
take him; it ſeems generally to be agreed, that he may 
Juſtify the breaking open the doors upon a capzas from the 
King's Bench or Chancery, to compel a man to find 
ſureties for the peace or good behaviour, or even upon a 
warrant from a juſtice of the peace for ſuch purpoſe. 
2 Hawk. Pl. C. $6, cap. 14. f. 2, 3+ 

So where one known to have committed treaſon is 
purſued either with or without a warrant, by a conſtable 
or private perſon. U[bid. | 

So where an affray is made in a houſe in the view or 
hearing of a conſtable; or where thoſe wha have made an 
affray in his preſence fly to a houſe, and are immediately 


purſued by him, and he is not ſuffered to enter in order 


to ſuppreſs the affray, in the firſt caſe, or to apprehend 
7s affrayers in eithcr caſe. 2 Hawk, Pl. C. 87. c. 14. 
.8. | 
\ But it hath been reſolved, that where juſtices of peace 
are, by virtue of a ſtatute, authorized to require perſons 
to come before them, to take certain oaths preſcribed by 
ſuch ſtatute, the officer cannot lawfullybreak open the doors 
of the perſon who ſhall be named in any warrant made 
in purſuance of ſuch ſtatute, in order to be brought be- 
fore the juſtices to take ſuch oaths ; becauſe ſuch war- 
rant is not grounded on a precedent offence; neither 
does it appear, that the party either is or will be guilty 
of any. Jbid. f. 11. See 14 Vin. Aor. tit. Houſe. 

Duties on windows in dwelling houſes, 7 & 8 IF. 3. 
6. 18. 5 Ann. c. 13. 8 Ann. c. 4. | 

How payable by houſes inhabited by two families, and 
by the inns of court, 8 & g /F. 3. c. 10. /. 18. & 19. 

Juſtices of the peace to appoint collectors of the duty, 
6 Geo. 1. c. 21. ſed. 61. 

Hundred liable to damages by the burning of houſes, 
9 G. I. c. 22. ſet. 7. 

A new duty on houſes and windows granted, 20 Geo. 
2. . 3. & 42. 

Apartments in the univerſities to pay as houſes, 2 
Geo. 2. c. 3. ſet. 32. 
Proviſions for enforcing the payment of the duties, 21 
Geo. 2. c. 10. | 

No ſettlement gained by paying theſe duties, 21 Gez. 
2. c. 10. f. 13s : 
For enforcing the payment in Scetland, 26 Geo. 2. 
&« 17. | 

Allditional duty on houſes, &c. 31 Geo, 2, c. 22. 
ſet. 31. 2G. 3. c. 8. 

For other matters, ſee Felonies without Clergy (under 
Felony) tit. Houſes, Burning. | 

Houlebold and Yapybold, Seem to ſignify houſeboot 
and heageboot, in Mon. Ang. 2 par. fol. 633. Cowell, 
edit. 1727. | 

| Douſcbote, A compound of houſe and bote, i, compen- 

ſatio, ſignifies e/tovers, or an allowance of neceſlary tim- 
ber out of the lord's wood, for the repairing and ſupport 
of a houſe or tenement. And this belongs of common 
Tight to any leſſee for years or for life : But if he take 
more than 1s needful, he may be puniſhed by an aQtion of 
waſte. Houſebote, ſays Co. on Litt. fol. 41. is two- 


fold, viz. Efloverium edificandi & ardendi. Cowell, | 


edit. 1727. | 

Houſe-bzeaking, or Houſe-ro bbing, Is the robbing 
of a man in ſome part of his houſe, or his booth or tent, in 
any fair or market, and the owner or his wife, children 
or ſervants being within the ſame; for this is felony by 
23 Hen. 8. cap. 1. and 3 Ed. 6. cap. 9g, And ſince it 
is made felony, though none be within the houſe, booth 
or ſtall, by 39 El. 15. Sze Burglary, Robbery. 

Vouſe-burning. Sce Arſon, Burning. 

Pouſes of Toxrecion, To be built inevery county, 
38 Eliz. c. 3. 7 Jac. 1. c 4. 

Juſtices of peace may upon preſentment enlarge houſes 
of correction, 14 Geo. 2. C 23+ ſect. 2, | 


Ht :0:0v 
| Juſtices of a liberty or corporation may commit 
the houſes of correCtion of the county, 15 ev. 2. c, 24 

Houſes of correCtion to be under the government of 
the juſtices, 17 Geo. 2. c. 5. ſe. Zr. [987 

Who may be committed to the hauſe of correcfin. Vaga. 
bonds and diforderly perſons may be ſent tiither, 39 £!. 
C 4+ ſet. 3, 4+ 7 Jace I. © 4. ſet. 4. 13 Ann. |t, 
2, £: 23- ef?. 6: 

Poor perſons refuſing to work, or wandering, 43 El, 
C. 2. ſeft. 4. 12 Ann. ft, 2. c.23. ſe. 5. 

Lewd women having baſtards, and perſons running 
away, and leaving their children to the parith, 7 Fac. 1, 
Co 4+ ſect. 7 * & 8. 

Or non-conformiſts againſt 13 & 14 Car. 2. 1, 
ſeft. 2. 

Poor refuſing to go to place of ſcttlement, 13 && 1, 
Car. 2. c. is. 3 | 

Or perſons offending againſt the game-laws, 22 & 23 
Car. 2. c 25. ſet. 5. &' 7. 4&3 5.5 M. co, 
fſeft. 3, 11. 5 Ann. c. 14. ſet. 3, 4, 5- 9 Ann. , 
25. fect. 4. 

r refuſing oaths of allegiance and ſupremacy, 1 IF, 

& Mfr. 1. c. 8. ſet. g. 

Or not wearing badge according to 8 & 9 JF, z, c, 


ye 2. 
r perſons offending againſt the a& concerning hay- 
kers and pedlars, 9 & 10 JV. 3, c. 27. ſe. 2. | 
Or offending againſt ſalt duty, 1 An. fl. 1. c. 21, 
ſetd, 4. 5 Ges. 1.c. 18. ſe. 2. 
Or afting contrary to the a&s for preſerving the fiſh- 
ery, &fc. 4 Ann. c. 21. ſe. 2. & 9. 9 Ann. c 26, 
ſet. 6. 1 Geo. 1. c. 18. ſeT. 7.& 14. 
Perſons convicted of theft or larceny, 5 Ann.c. 6. /. 2, 
Perſons not paying penalty for firing houſes negligent- 
ly, 6 Ann. c. 31. ſet. 3, 
Coachmen and chairmen on miſbehaviour, g Ann. «, 
23. ſet. 49. 1 Geo. I. c. 57. /e. 8, . 
Fenders againſt the a&ts concerning drapery, 1 Geo, 1. 
Cc. Ig. ſeft. 7. 11 Geo. I. c. 24. ſet. 18. 7 Geo. 2. 
c. 25. ſet. 2, 6. 1 Ges. 2.c. 28. jc. 10. 
Seamen committing diſorders in dock-yards, 1 Geo. I. 
« 25. ſed. 1. 
Or ſervants employed in adulterating tobacco, 1 Gev, 
I. c- 46. ſe. 5. | 
Vagrants, 6 Ges. I. e. 19, To the mo® convenient 
houſes of corrcCtion, 14 Geo. 2. c. 33. /e&. 3. 
Or taylors refuſing to work, &c. 7 G2. I. c 13, 
: 6, 7. SR, 
/ ow ſhoemakers on ſecond conviction of im- 
bezzlement, 9 Geo. 1. c. 27. ſed. 1. 
Or weavers, &c. combining againſt 12 Geo. 1, < 
34+ jet?. I. | 
r for not paying coſts and damages, adjudged by 
juſtices on diſpute about wages, 13 Geo. 1. c. 23. /. 6. 
Dyers guilty of deceit, 13 Geo. 1. c. 24. ſet. 5. 
Or perſons convitted of perjury, 2 Ge. 2. c. 25: /. 2 
Watermen, &c. not paying penalty of afing againk 
2 Geo. 2. c. 26. ſett. 3. | 
Or mariners deſerting, 2 Geo. 2. c. 36. ſet?. 4. 
Offenders againſt the a& for regulating coal trade, 3 
Geo. 2. c. 26. /. 16. | | 
Or offenders againſt the a& concerning ballaſtage, b 
Geo. 2. &. 29. f. 22. | 
Or for maliciouſly drawing up flood-gates, 8 Geo. 2- 
c. 20. ſef?. 2. 
Perſons loitering on the coaſt to run goods, 9 Ge. 2: 
c. 35. /- 18.—Or perſons not paying penalty for irau- 
dulently removing goods, 11 Ges. 2. c. 19. ſed?. 4 
Or offending againſt the a&t concerning plays and inter- 
ludes, 10 Geo. 2. c. 28. ſe. 6. Es Pl 
Perſons riotouſly hindering the exportation of corny 
11 Geo. 2. c. 22. [. 1, 
Apprentices on oath Þf maſter or miſtreſs, 2 Ge 2: 
Cc. 19. ſeft. 4. | wh 
Yeedige, Readily, or quickly. Item diximus 4 ill 
latronibus, qui in hredige nequeunt culpabiles 1muvenitty !: & 
Could not readily be convicted. Leg. Ae//ian. c 10, 
From the Sax. hredinge, i. e. brevi, in a thort times 


Cavell, edit. 1727. 
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HU 
eld, Significat quietantiam tranſereſſionis illate in 

age. ne lb Fleta, lib. 1. c. 47. ſect. 20. 
It may be thought in that place of Fl:ta to be miſprinted 
for peels, which ſee, & qgquere. When a villain or 
ſervant had committed any treſpaſs, for which he deſer- 
ved whipping or corporal puniſhment, when he bought 
off his penalty with money, the price of exemption from 
ſuch chaſtiſement was called hudegeld, or hidegeld; ſome 
fancy money given to ſave his hide. Cowell, edit. 1727. 
See Fleta, ubi ſupra. 

Due and cry, Huteſiwm & clamor, Is derived from 
two French words hbuer and crier, both ſignifying to 
ſhout or cry aloud. Manwoed in his Foreſt Law, cap. 
19, num. 11. ſaith, that hue, in Latin, eff vox dolentis, 
as ſignifyin the complaint of the party, and cry is the 
purſuit of the felon upon the highway upon that com- 
plaint; for if the puny robbed, or any in the company 
of one robbed or murdered, come to the conſtable of the 
' next town, and will him to raiſe the hue and cy, that is, 
make the complaint known, and follow the purſuit af- 
ter the offender, deſcribing the party, and ſhewing as 
near as he can which way he went; the conſtable 
ought forthwith to call upon the pariſh for aid in ſeek- 
ing the felon, and if he be not found there, then to 
give the next conſtable notice, and the next, until the 
offender be apprehended, or at leaſt until he be thus 
purſued unto the ſea fide. Of this Bratton, lib. 3. tract. 
2, cap. 5. Smith de Rep. Anglor. lib. 2. cap. 20. and 
the ſtat. 13 Edw. 1. of Wincheſter, cap. 3. & 28" Ed. 3. 
11. & 27 Eliz. 13. The Normans had ſuch purſuit with 
a cry after offenders, which they called Clamor de 
hare, whereof you may read the Grand Cuſtumary, cap. 
534. And it may probably be derived from harrier, fla- 
gitare, Hue is uſed alone in ſtat. 4 Ed. 1. f. 2. In the 
ancient records this is called Huteſuem & clamor. See 
Cote's 2 par. Inft. fol. 172. | 

But the clamor. de haro was not a purſuit after offen- 
ders, but a challenge of any thing ta be his own after 
this manner, viz. He who demanded the thing did with a 
loud voice, before many witneſſes, affirm. it to be his 
proper goods, and demanded reſtitution. This the Scots 
call buteſum; and Skene de verb. fignif. verb. Huteſum, 
faith, it is deduced from the French oyer, 1. audire, (or 
rather oyez,) being a cry uſed before a proclamation : the 
manner of their hue and cry he thus deſcribeth ; If a rob- 
bery be done, a horn is blown, and an out-cry made, after 
which, if the party fly away, and doth not. yield himſelf 
to the King's bailiff, he may be lawfully ſlain, and hang- 
ed upon the next gallows. Of this hue @nd cry, fee 
Cromp. Fuſt. of Peace, fel. 160. and in Rot. .Clauſ. 30 

« 3- m. 5. we find a command to the King's 'Trea- 
ſurer, to take the city of Londen into the. King's hands, 
becauſe the citizens did not, ſecundum legem &. conſuetu- 
dinem Regni, raiſe the hue and cry for the death of Guido 
de Aretio and others who are ſlain. Cowell, edit.. 1727. 
See Udtiferatio. | 

ue and cry, is the purſuit of an offender from 
town to town till he be taken, which all that are 
preſent when a felony is committed, or a dangerous 
wound given, are by the Common law, as well as by 
. the ſtatute, bound to raiſe againſt the offenders who eſ- 
cape, on pain of fine and impriſonment. 3 {nft. 116, 
117. 2 Inft. 1792. Dalt. Juſtice, cap. 28, 109. - Fiz. 
Coron. 395. Cro. Eliz. 654. \ 137 

The raiſing of hue and cry is enjoined by the Com- 
mon law, which may_be called .a raiſing of it at the 
ſuit of the King, as well as by ſeveral acts of parlia- 
ment, which may be called a raiſing of it at the ſuit 
of a private perſon, inaſmuch as thoſe ſtatutes make the 
hundred anſwerable to the party robbed, if they neg- 
e& to purſue the hue and cry, and apprehend the rob- 
bers. 3 Bac. Abr. 61. | | 

As to hue and cry at Common law, it ſeems to be 
clearly agreed, that a private perſon who hath been rob- 
bed, of who knows that a felony hath been committed, 
1s not only authorized to levy bue and cry, but is alſo; 
bound to do it under pain of fine and impriſonment. 2 
Infl. 192. 3 Inft. 116. 1 Hal, Hiſt. P. C. 464. 
| From hegce it follows, that although it is a good 


HUE 


courſe, 2s my Lord Hale ſays, to have a precept or 
warrant from a juſtice of peace for raiſing hue and cry, 
yet 1t 1s neither of abſolute neceſſity, nor ſometimes con - 


|be found; alſo hue and cry, was part of the law before 
the ſtatute of 1 £4. 3. cap. 16. which firſt inſtituted 
juſtices of the peace. 2 Hal. H. P. C. 99. 

And although alſo, ſays he, it is eſpecially incumbent 
upon conſtables to purſue hue and cry when called upon, 
and*they are ſeverely puniſhable if they negtR it; and 
it prevents many inconveniencies if they be there; for it 
gives a greater authority to their purſuit, and enables the 
purſuants, in his aſſiſtance, to plead the general iſſue upon 
the ſtatutes 7 & 21 Fac. 1. without being driven to ſpecial 
pleading; and therefore to prevent inconveniencies that 
may happen by unrulineſs, it is moſt adviſeable that the 
conſtable be called to this action; yet upon a robbery, or 
other felony committed, hue and cry may be raiſed by 
the country in the abſence of the conſtable; and in this 
there is no inconveniency, for if hue and cry be raiſed 
without cauſe, they that raiſe it are puniſhable by fine. 
and impriſonment. 2 Hal. Hift. P. C. 99, 100. 

The regular method of levying hue and cry, is for 
the party to go to the conſtable of the next town, and 
declare the fact, and deſcribe the offender, and the way 
he is gone; whereupon the conſtable ought immediately, 
whether it be night or day, to raiſe his own town, and 
make ſearch for the offender; and upon the not finding 
him, to ſend the like notice, with the. utmoſt ex- 


who ought in like manner to ſearch for the offender, ane 
they to the next, till the offender be found. Ink. 


P, C. 75. 

| The 2 nſtable is not only to make ſearch in his own 
vill, but is alſo to raiſe all the neighbouring vills, who 
are all to purſue the hue and cry with horſemen as well 
as footmen until the offender be taken, 2 Hal. Hift. 
P. C. 101. 

In caſe of hue and cry once raifed and levied upon 
ſuppoſal of a felony committed, [though in truth there 
was no felony committed ; yet thoſe who purſue hue 
and cry may arreſt, and proceed as if a felony had been 
really committed. 2 Hal. Hit. P. C. 101. 

And therefore the juſtification of an* impriſonment by 
a perſon upon ſuſpicion, and by a perſon, eſpecially a 
conſtable, upon hue and cry levied, do extremely differ ; 
for in the former there mult be a felony averred to be done, 
and it is ifluable, but in the latter, viz. upon hue and 
cry, it need not be averred, but the hue and cry levied 


chance the information were falſe; and therefore an aver- 
ment of a felony committed, in caſe of a juſtification 
of an impriſonment upon hue and cry, is not neceſſary ; 
the reaſons whereof are, 1. Becauſe the conſtable cannot 
examine the truth or falſhood of the ſuggeſtion of him 
who firſt levied it, for he cannot adminiſter him an oath ; 
and if he ſhould forbear his purſuit of the hue and cry 
till it be examined by a juſtice of peace, the felon might 
eſcape, and the purſuit would be loſt and fruitleſs. 2. 
Becauſe the conſtable is by feveral as of parliament 
compellable to purſue hue and cry, and is puniſhable, 
as thoſe of the vill, if they do it not. 3. Becauſe he 
that firſt raiſed a hue and cry where no felony is com- 
mitted, viz. the perſon that giveth the falſe information, 
is ſeverely puniſhable by fine and impriſonment, if the 
information be falſe; and therefore if he raiſe hue and 
cry upon a perſon that is innocent, yet they that pur- 


that innocent perſon, and the raiſer is puniſhable ; and by 
the ſame reaſon, if he give notice of a felony committed 
where __ + an ” GO 5 - $. 4. 21 i” T. 
28. a. pe .:.2.Ed; 4- 9. 29 Ed. 3. 39. 2 Inft. 
178: 7 Hal Hit, P. C. 102. : v/ 
| If hue and cry be raiſed againſt a perſon certain for 
felony, though poſſibly he is innocent, yet the conſtables, 


impriſon 


 venient, for the felons may eſcape before the juſtice can- 
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upon information of a felony is ſufficient, though per- 


ſue the hue and cry, may juſtify the impriſonmenc of 


and thoſe that follow the hue and cry, may arreſt and 


a 
Dy. "RR - . 
ewe to ett 2 we BA ff ern Ie —_ —— 


OED Dr RISER WO: 


fe. os arena, ME Vino 
ws CY OR TEES 


> A o 3 ee 2 's che 4 - 25x ER 
- = — TIE t u<F 4 _ _—_— - yg 4 I 4 > 
— —_— p — "T: zo —— ——— ——— . PSs bh FIT 2 - 44+. 8 3 nr ” q gs EE an 02h 
—_—_— ER Ws 41 ig _ I nes Sno; thee YR: Bo OO, 1 oY oh At or rr re rr net Ca 
mt. ST SW 26 ws" iy FE 2 my .« 4 Hp- 7 5 \ — Ml. , F: E \ 
i es 4 aA Vs albedo , 
. 


e F 
Edd 
a 


= Ry ne over -_ 
 ” ———_——— 


l : 
, . s A our 4 
X v6. Bet AE I ane ><. 


o " er 7 4 4”. 
Ad we 7 AN Toh: 


H UV EE 


impriſon him in the common goal, or carry him to a 


juſtice of the peace. 2 Hal. Hijt. P. C. 102. 


If 'the perſon purſued by hue and cry be in a houſe, 
and the doors are ſhut, and refuſed to be opened upon 
demand of the conſtable, and notice given of his. buſt- 
neſs, he may break open the doors ; and this he may do 
in any caſe where he may arreſt, though. it be only a 
ſuſpicion of felony, for it is for the King and .Common- 
wealth, and therefore a virtual on omittas 1s in the 
caſe; and the ſame law is upon a dangerous wound 
given, and a hue and cry levied upon | the offender, 
7 Ed. 3. 16. b. 2 Hal, Hift. P. C. 102. 

It ſeems in this caſe, that if he cannot be otherwiſe 
taken, he may be killed, and the neceflity excuſeth the 
conſtable. 1 Hal. Hift. P. C. 102. 

Upon hue and cry levied againſt any perſon, or where 


any hue and cry comes to a conſtable, whether the perſon 


be certain or uncertain, the conſtable may ſearch in ſuf- 
pected places within his vill, for the apprehending of the 
felons. Dat. cap. 28. 2 Ed. 4. 8. b. Cromp. de Pace 
178. 2 Hal. Hiſt. P. C. 103. 

But though he may ſearch ſuſpeCted places or houſes, 


p_ his entry muſt be per o/lza apert', for he cannot 


reak open doors barely to ſearch, unleks the perſon againſt 
whom the hue and cry is levied be there, and then it 1s 
true he may; therefore in cafe of ſuch a- ſearch, the 


breaking open the door is'at his peril, vzz. juſtifrable if 


he be therez but it muſt be always remembered, that in 
caſe of breaking open a door, there mult be firſt a notice 
given to them within of his buſineſs, and a demand of 
entrance, and a refuſal, before doors can be broken. 
2 Hal. Hiſt. P. C. 103. 

| If the hue and cry be not againſt a perſon certain, but 
by deſcription of his ſtature, perſon, clothes, .horſe, &c. 
the hue and cry doth juſtify the conſtable, or other perſon, 
following it, in apprehending the perſon fo deſcribed, 
whether innocent or guilty, for that is his warrant; it is 
a kind of proceſs that the law allows, (not uſual in other 
caſes) viz. to arreſt a perſon by deſcription. 2 Hal. Hijt. 
P. C. 103. 

But if the hue and cry be upon a. robbery, burglary, 
manſlaughter, or other felony committed,. but the perſon 
that did the faCt is neither known nor deſcribed by perſon, 
clothes or the like; yet ſuch a hue and cry is good, as 
hath been ſaid, and muſt be purſued, tho' no perſon cer-: 
tain be named or deſcribed. 2 Hal. Hift. P. C. 103. 

And therefore in this caſe, all that can be done is, for 
thoſe who purſue the hue and cry, to take ſuch perſons 
as they have probable cauſe to ſuſpe&t; as for inſtance, 
Such perſons as are vagrants, that cannot. give an account: 


Where they live, whence they are, or ſuch ſuſpicious per- 


ſons as come late into their inn or lodgings, and give no 
reaſonable account where they had been, and the like. 
2 Ed. 4. 8. b. 2 Hal. Hift. P. C. 103. 3 
And here the juſtification of the impriſonment is mixed, 
partly upon the hue and cry, and partly upon their own 
ſuſpicion; and therefore, 1. In reſpeCt that it is upon hue 
and cry, there needs no averment that the felony was 
done, yet it muſt be averred that an information was 
given that the felony was done, if the arreſt be by that 
conſtable that firſt received the information, and fo raiſed 
the hue and cry; or if the arreſt were made by that con- 
{table, or thoſe vills to whom the hue and cry came at 
the ſecond-hand, it mult be averred that ſuch a hue and 
cry came to them, purporting ſuch a felony to be done ; 
but 2. Alſo inaſmuch as the hue and cry neither names 
nor deſcribes the perſon of the felon, but only the felony 
committed; and therefore the arreſt of this or that 
particular perſon, and fo applied, is left to the ſuſpicion 
and diſcretion of the conſtable or the people of the ſecond 
or third vill ; he, that arreſts any perſon upon ſuch ge- 
neral hue and cry, mult aver that he ſuſpeAted, and ſhew 
a reaſonable cauſe of ſuſpicion, 2 Hal. Hiſt. P. C. 104. 
But now by the ſtatute of 7 Fac. 1. cap. 5. the con- 
ſtable, or any that come in his aſfiſtance, even in this 
caſe of hue and cry, may plead the general iſſue, and 
give the whole matter of the juſtification in evidence; for 


the purſuit of hue and cry, tho? performed by others as 
well as the conſtable, is principally the aCt of the conſtable 
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' of the vill, and the others are but his deputies or afliftants 


within the. precincts of his conſtablewick. 2 Hg} 1: 
B..G. 104. Dal Ied as 
+ There. can be no doubt but that both by the Common 


law, as alſo by the ſeveral ſtatutes which: injoin the 1+. 
vying of hue and cry, they who negle& to levy one 
(whether officers of juſtice, or others) or who neple& * 
purſue it when rightly levied, are puniſhable by ingiq. 
ment, and may be fined and impriſoned for ſuch neglcR, 
2 _ Hift. P. C. 104. ; 
nd now by the 8 Geo. 2. cap. 16. ef. 11. it js 61. 
a6ted, << Thaz.overy conſtable: of the 00 Ra ya 
conſtable, borſholder, headborough or tithingmar, of an 
town, pariſh, village, hamlet or tithing within the hug. 
dred, or the franchiſes within the precinct thereof, wherein 
| the robbery ſhall happen, as ſoon as the ſame thall come 
to his knowledge, either by notice from the party or 
parties robbed, or from any other perſon or perſons, to 
whom notice ſhall be given: thereof purſuant to this or 
any other ſtatute, ſhall, with the utmott expedition 
make, and cauſe to be made, freſh ſuit and hue and c X 
after the felon or felons by whom ſuch robbery thall be 
committed; and if any conſtable, borſholder, headborough 
or tithingman, ſhall offend in the premiſies, by refuſing 
or neglecting to make, or cauſe to. be made, fuch freſh 
ſuit and hue and cry, every ſuch offender ſhall, for every 
ſuch refuſal or neglect, forfeit five pounds. 

For the ſeveral flatutes concerning the raiſmg hus and 
cry, ſee Robbery, | 

HuiCerium, Ships to tranſport horſes. *Tis men» 
tioned in Hoveden by the name of, wiſers. And Bromp- 
ton, anno 1.190. calls them vers, viz; Rex Tancredus dedit 
Regi Anglia 4 magnas naves quas 'vacant: uffers, It doth 
not appear by offs or Somner, from whence this. word 
is derived. Some will have. it:from the Freneh þuis, i. « 
a door; becauſe when the horſes are on ſhipboard, the 
doors or hatches are ſhut upon them to+keep out water, 
Cowell, edit. 1727. . 

Hulka, A hulk, or ſmall veſſel.——Commiſit cum eis 
& cepit tres caricas, & unam hulkam, & guatuor- calin« 
garias, "Tho. Walſingham, p. 394. WE 

Hull, A reſtraint of exaQtions taken-there, 27 Hen. 8. 
c. 3- Their duties on falt-fiſh and:herrings reſtored, 33 
Hen. 8. c. 33. 5 Eliz. c. 5. ſet. 3 The cuſtomer-of 
Hull to have a deputy reſident at York, 1 El. c. 11. 8. 
For erecting workhouſes. and maintaining the poor at 
Hull, '15 Gea. I. .c. 10. 28. Geo: 2. c. 27. See Fiſh; 

Hallus, A hil—— Zabendum & tenendum diftom 
paſturam in hullis & hobmss, z. e. in hills and dales. fon. 
Ang) "ths. 3 po 20926 0 7 | 

Humagium, A moift place. - In: ecclefits,, in decimis, 
in humagiis, i terris, in pratiss Mon, Angl. 2 pats 
f. 628. a. | oy 2s 

Humber (River) in.Yor4pire, fiſh-garths and piles, &c. 
to be removed, 23 Hen. 8.. c. 18. x 

Hundred ( Hundredum, centuria) Is part of a fſhirs 
ſo called, either becauſe of old each hundred found 100 
fidejuſfors of the King's peace, or a hundred able men 
for his wars. But I rather think *tis- ſo- called, becauſe 
it was. compoſed of an hundred families. *Tis true, 
Brompton tells us, that an hundred contains centum- vil- 
las; and Giraldes: Cambrenſis writes, that the Jfe of Man 


| bath 343 villas. But in theſe.places the word vi//a muſt 


be taken for a country family; for it cannot mean a 
vitlage, becauſe there are not above 40 villages in that 
iſland, So where Mr. Lambard tells us, that an hundred 
is ſo called, @ numero centum hominum, it muſt be under- 
ſtood of an hundred men, who are heads or chiefs of ſo 
many families. Thefe were firſt —_— King At 
fred, the 29th. King of the We/t:Saxons: Aluredus Rex 
(fays Lambard, verbo Centuria,) ubi cum Guthruno Daw, 
fardus interat, prudentiſſimum illud olim a- Jethrous Moijs 
datum ſecutus confilium, Angliam primus tn ſatraptas, Cen” 
turias, & decurias, partitus eff, Satrapiam, thyre, a (cy- 
rian, (qued partiri fjgnificat,) nominavit centuriam, bun- 
dred, & decuriamy toothing /ive tienmantale, 3. e. Decem- 
virale collegium appellavit ; atque iiſdem nominibus vel hodie 


vecantur, . &e," This dividing counties intal hund#eds, for 


better government, King Alfred brought rem _—_— 


'H U N 


or centena, is ajuriſdiftion over an hundred 


ir certa 
hrew This is the original of hundreds, which till re- 


tzin the names but their juriſdiction is devolved to the 
ounty-court, ſome few excepted, which have been by 
, ivilege annexed to the Crown, or granted to ſome great 
Fed, and ſo remain ſtill in the nature of a franchiſe. 
This has been ever ſince the ſtat. 14 Ed. 3. ff. 1. cap. 9. 
whereby theſe hundred-courts, formerly farmed out by the 
ſheriff to other men, were all, or the moſt part, reduced 
to the county-court, and ſo remain at preſent. So that 
where you read now of any hundred-courts, ue muſt 
know they are ſeveral franchiſes, wherein the ſheriff has 
not to do by His ordinary authority, except they of the 
hundred refuſe to do their office. See We/?, part 1. 


Symbol. lib. 2+ ſett. 228. Ad hundredum poſt Paſeha, : 


& ad proximum hundredum tof feftum St. Mich. Mon. 
Ang]. 2 par. f. 293. a. The word hundredum is ſome- 
times uſed for an immunity or privilege, whereby a man 
is quit of hundred-penny, or cuſtoms due to the hundreds. 
Cowell, edit. 1727» 

Hundred is to have juriſdiftion or power to adminiſter 
* iſtice in 100 vills, or of 100 men, or of 100 pariſhes. 
Br. Court-Baron, pl. 8. cites 8 H. 7. 3. per Rede. 

Every ward in London is an hundred in a county, and 
every pariſh in London as a vill in an hundred. g Rep. 
66. b. | 
| Hundreds were either parcel of the counties, and there 
the ſheriff did conſtitute bailiffs, (viz. thoſe hundreds 
which were antiently parcel of the farm of the ſheriffs, 
that the ſtatute 2 Eg. 3. cap. 12. ſpeaks of) ; or elſe they 
were ſuch as were granted out, which the lord of the 
hundred ſometimes held at farm, and ſometimes in fee, 
called hundreds in fee, liberties of hundreds, franchiſes of 
hundreds. Per Hale Ch. B. Fent. 405. Hill. 22 & 23 
Car. 2. in the caſe of Atkins v. Clare. 

In King Alifred's time, the kingdom was in groſs, and 
then divided into counties and hundreds, and all perſons 
then came within one hundred or other; and then the 
King's relations had the government of them, and there- 
fore they were called Conſanguinet ; and fo are the Earls, 
Lord-lieutenants, &c. at this day; and then when the 
office became troubleſome, there were ordained YVicecomites, 
which name remains to this day, and the others continue 
to be called Conſanguine:, but have no power in the county, 
having only the honorary name of Earls or Comites of 
ſuch or ſuch a county, &c. and for the better government 
of theſe counties, the Vicecomites had two' courts ; but 
out of thoſe the King granted petty leets and courts- 
baron ; but the turn of the ſheriff had yet a ſuperinten- 
dant power, they being derived out of the ſheriff's turn, 
asin Dyer 13. And then afterwards the King granted 
away ſome hundreds in fee-ſimple, and ſome franchiſes, 
and the laſt excluded the King utterly, but the hundreds 
granted in fee were not wholly exempt. On this aroſe 
tome confuſion, and the parliament hereon took notice, 
that the execution of juſtice was by this much interupted, 
and therefore came the ſtatute of 9 Ed. 2. That ſheriffs 
thould be ſufficient perſons, and have lands in the county, 
and ſo be able to anſwer both the King and country, and 
that bailiffs and farmers of hundreds ſhould be ſufficient 
men. And at this time hundreds were grantable for 

ears. Then came the ſtatute of 2 Ed. 3. cap. 4 & 5. 
T hat ſheriffs ſhould continue but for one year. But this 
took not away the whole inconvenience ; for the Crown 

ll granted away bailiwicks and hundreds, for lives, at 
rents at ſuch exceflive dear rates, that made them endea- 
Vour to make up their money by unlawful means; and 
therefore came the ſtatute of 2 Ed. 3. cap. 12. and 14 
Ed. 3. cap. 0. By the firſt it was enacted, "That all 
hundreds and wapntakes granted by the King ſhall be 
annexed to the county, and not ſevered. And by the 
Other ſtatute, that all ſhould be annexed, and the ſheriff 

ould have power to put in bailiffs, for which he will 
anſwer, and no more ſhould be granted for the future ; 
and one reaſon of this was, becauſe the King granted away 
hundreds, and abated not the ſheriff's farm. Arg. 2 Shaw. 
93, 99. Paſch. 32 Car. 2. B. R. | 

Hundreds ſhall be kept only by thoſe that have land 
lufficient within the hundred, 9 Ed. 2. ft. 2. 


ſee. 


H U N 

* Shall be anriexed to counties, 2 Ed. 3. c. 12. 

Shall be lett at the ancient farm, 4. Ed. 3. c. 15. 28 

E4. 1. /t, 3. C. I4. | , | 

Not anſwerable to perſons who are robbed travellirg 

on a Sunday, 29 Car, 2. c. 7. ſet. 5. 

Lo oo penny on exportation of wool, 7 & 8 7/71, 

3+ £; 2 ”. . - 

Liable to damages ſuſtained by pulling down buildings, 

1 Geo. 1. c. 5. ſet. 6. | 

By killing cattle, cutting down trees, burning houſes, 

Sc. g Geo. I. c. 22. ſet. 79. 29 Gee. 2.c. 36. /. 9. 

By deſtroying turnpikes, or works on navigable rivers, 
8 Geo. 2. c. 20. ſet. 6. | 
By cutting hopbinds, 10 Geo. 2. c. 32. ſef?. 4. 

By deſtroying corn to prevent exportation, 11 Geo, 2. 

c. 22, ſeft. 5. | 

By wounding officers of the cuſtoms, 19 Geo. 2. c. 34+ 

Or by deſtroying woods, &c. 29 Gee. 2. c. 36. /. 9. 

All monies recovered againſt the hundred to be leyied 

by a rate, 22 Geo. 2. c. 46. ſeft. 34. | 

For other matters, ſee Yue and cry, Robbery. 

und2edo2s, (Hundredarii,) Are men impanelled, 

or fit to be impanelled on a juty upon a controverſy, 
dwelling in the hundred where the land in queſtion lies, 

Cromp. Fur. fol. 217. and 35 Hen. 8. 6. And default 

.of hundredors was 2 challenge or exception to panels of 

ſheriffs, by our law, till the 4 & 5 Ann. c. 16, enated, 

that to prevent delays by reaſon of challenges to panels of 

Jurors for default of hundredors, &c. writs of ventire fa- 

ctas for trial of any aQtion in the courts at Fiftminſter, 

ſhall be awarded of the body of the proper county where 
the ifſue is triable. Hundredor ſignifies alſo him that 

'hath the juriſdiction of a þundred, and holdeth the hun- 

dred-court, 13 Ed. 1. cap. 38. 9 Ed. 2. ff. 2. and 2 

Ed, 3. cap. 4, And ſometimes it is uſed for the bailiff 

of an hundred. Horne's Mirror of TFuſlice, lib. 1. cap. 

Del office del coroner. w, 

Hund2ed:Lagh, Signiftes the hundred court, from 

which all the officers of the King's foreſt were exempted 

by the charter of King Canutus, c. 9. See Manwod ; 
ſee alſo Uarſcot. | 

Hund2ed-penny, Pence colleQed by the ſheriff or lord 
.of the hundred. Ef? autem pecunia quam ſubſidit cauſa 
Vicecomites olim exigebant ex fingulis decuriis ſur comttatus, 
guas Tethingas Saxones appellabant. Sic ex hundredis hun- 
dred-penny. Spelm. Camb. Brit. fol. 223. Hoc oft, 
quietantia pro denariis dandis, vel alus conſuetudinibus fa- 
ciendis ay” 5 hundredorum. MS. in Bibl. Cotton. 
ſub. tit. YVitellins, c. g. fol. 220. b. This is elſewhere 
called Hundredfeh, as in Charta Fohannis Regis Egidio 
epiſcopo Heref. and recorded in Libro Nigro Heref”, *Tis 
mentioned in — viz. Denarii de hundret, & de- 
naris Sanfti Petri, Gale, Hiſt. Brit. f. 764. Cowell, 
edit. 1727. | 
Hund!ed-Setena, Dwellers or inhabitants of a hun- 
dred. Et habeant ſacam & ſocam on fliround & on flreme, on 
wode & on felde, grithbrice, hundred-ſetena, adas & orde- 
las, &c. Charta Edgari Regis Mon. Glaſton. anno 12 
Reg. Mon. Angl. 1 par. fol. 16. b. Sea, or Setena, 
in compoſition, fignifies dwellers or inhabitants. Debent 
habere conſlitutionem hundredi, guod Angli dicunt Hundred- 
ſetena. Text, Roff. Cowell, edit. 1727. 

Hunting. See Game, Felony. 

- neiagIondene: near Cheſter, how repaired, 37 
en. 8. c. | | 
Hurdereferſt, A domeſtick, or one of the family, 

from the Sax. hyred, familia, and feſt, firmus. Bis in 

anno conveniant. in hundredum ſuum quicunque libert tam 
hurdereferſt quam folgarii ad dignoſcend. fi decaniz plenes 
font. Leg. H. r. c. 8. | 

Hurrers, The cappers and hat-merchants, being called 

hurrers, were formerly one company of the haberdaſhers. 

Stow. Survey of London, p. 312. 

Hurſt, Hy2ft, Herſt, Are derived from the Sax. 
hyr/t, i. e. a wood, or grove of trees. There are many 
places in Kent, Suſſex, and Hampſhire, which begin and 
end with this ſyllable; and the reaſon may be, _— 
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the great wood called Andreſwald extended through thoſe 
counties. Cowell, edit. 1727. | 
Hurft-Caltle, Is ſo called, becauſe ſituated near the 


woods. So hurſlega is a woody place ; and probably from 
thence is derived hur/ley, now hurley, a village in Berk- 


 fhire, Cowell, edit. 1727. 


Purtardus, Hurtus, A ram or wether, a male ſheep. 
Agni primo compoto poſiquam nati ſunt agni vocantur, ſecunds 
anno hogaſtri, & conjunguntur mulfones cum multontbus, & 
hurtardi cm hurtardis, & famelle cum ovibus. Regulz 
Compoti Domus de Farendon. MS. De multonibus 
381, de hurtis & muricis 207. de hogris 12.1. & de agnis 
100. Mon. Angl. tom. 2. pag. 666. 

Hus and hant, Words uſed in ancient pleadings,— 
O1idam Henricus Pinkpap captus per querimoniam merca- 
torum Flandrie & impriſonatus, offert Domino Regt hus & 
hant in plegio ad ftandum refs, & ad reſpondendum pre- 
diftis mercatoribus & omnibus aliis, qui verſus eum loqui vo- 
Iuerint, Et diverſi veniunt qui manucapiunt quod dittus 
H. P. per hus & hant veniet ad ſummonitionem Regis vel 
concilii ſui in curia Regis apud Shepweye, & guod flabit 
thi refto, &c, Placita coram Concilio Domini Regis, 
anno 27 Hen. 3. rot. 9, Yuere, an non fit commune 

plegium, ficut Jo. Do, & Rich. Ro. See 4 Inf, fol. 72. 

Pusband and wife. See Baron and feme. 

Husband1y and husbandman, The decaying of 
houſes of huſbandry prohibited, 4 H. 7. c. 19. 6 H.8. 
« 4. 7H. 86.1. 297 M8 £23: 2& 3-79. & 
Ma. ce. 1,2. 39 El.c. 1. 

Wood not to be turned to tillage or paſture, 35 H. 8. 
& 17. ſedt. 3. 

Land to be re-converted to tillage, 5 & 6 Ed. 6. c. 5. 
5 EL. c. 2. 

Who may be compelled to ſerve in huſbandry, 5 El. | 
Cf. 4+ feet. 7» | 

TH babacdinih ſhall take apprentices, 5 El. c. 4. 
ett. 25. | ; 

4 The ſtatute of 5 El. c. 2. concerning the keeping a] 
quantity of land in tillage, repealed, 35 El. c. 7. . 20. 

Arable land not to be converted to patture, 39 El. 
c. 2. But not to extend to Northumberland, 43 El. c. 
9. ſea. 32. : 

or the carrying ſea ſand for manure in Devon/hire 
and Cornwall, 7 Fac. 1.c. 18. See Labourers. 

Husbaece, (from the Sax. hus, a houſe, and brice, a 
breaking) Was that offence which we now call burglary. 
Cowell, edit. 1727. | 

Huſcarle, (Sax.) A domeſtick ſervant, or one of the 
family. Alfo the domeſtical gatherers of the Danes tri- 
bute. The word is often found in Domeſday, where we 
find the town of Dorcheſter paid to the uſe of Houſcarles 
one mark of ſilver. See Karles. It properly ſignifies 
a ſtout man, or a domeſtick, viz. Rex Hardetnutus ſues 
huſcarles mi/ſit per omnes Regni a provincias ad exigendum 
tributum. Du Freſne. Cowell, edit. 1727. . | 

Huſeans, (French houſea, i. vcrea) A kind of boot, 
or ſomewhat made of coarſe cloth, and worn over the 
ſtockings; a b»/ſkin, or as the vulgar call it a ſpatterdaſh. 
It is mentioned in the ſtat. 4 Ed.4. cap. 7. 

— Husfaſtne, Is he that holdeth houſe and land. Brac- 
ton, lib. 3. tra, 2. ca. 10. hath theſe words, E? in 
franco plegio efſe debet omnis qui terram tenet & domum qui 
dicuntur husfa{tne, & etiam alit, qui ilis deſerviunt & di- 
cuntar folgheres, 5c. Some have corruptly written it 
hurderefeſt & hurdefs/t, but more truly heordfe/te; which 
ſee in Goff. in decem Scriptor”. 

Huſgablum, Houſe-rent, or ſome tax or tribute laid 
upon houſes. Cowell, edit. 1727. | | 

HuCeling people, The pariſhioners of Leominfeer, 
in a petitionto King Edward 6. ſet forth, that in their 
town there were to the number of 2000 huſſeling people, 
&*. that is 2000 communicants ; for hufſel in the Saxon 
tongue ſignifies the Holy Sacrament. Cowell, ed. 1727. 

Hultings, ( Hutingum, from the Sax. hus, domus, and 
thing, cauſa, quaſi domus cauſarum.) This was my Lord 
C#e's opinion of the derivation of this word. But ir 
comes from the Sax. hbu/tinge, which ſignifies conctlium, 
or curiq, And fo 'tis called in Say. Chron. An, 1012. 


HY ie 
viz, they took the biſhop, and led him to their hufti 
i. e. to the council. But Huſtinga «f? antiquiſſma i * 
leberrima Londoniorum civitatis curia ſuprema, the irkey 
pal and higheſt court in London, 11 Hen. 7. cap, ray 
and 9 Ed. 1. cap. unic. Of the great antiquity of this 
court, we find this honourable mention in the laws hy 
King Edward the Confefſor, Debet etiam in London y 
et caput Regni & legum, ſemper curia Domini Regis ja 
gulis ſeptimanis die lune huſtingis jedere & tener, $ 
data enim erat olim & edificata ad in/tar & ad muym 
& in memoriam veteris magna Troje, & nſque in hadiernum 
dem leges & jura & dignitates, libertates, regiaſque. conſuca 
tudines antique magne Treoje in ſe continet———t5 1. 
ſuetudines , ſuas una ſemper invialabilitate eonſervat. See 
Taylor's Hiſt. Gavel-kind, pag. 55. This court is helg 
before the Lord Mayor and Aldermen of Londen. Error 
or attaint lies there of a judgment, or falſe verdiG in the 
ſheriff's court, as appears by F, I. B. fol. 23. Other 
Cities and towns alſo have had a court of the fame 
name, as /incheſter, Lincoln, York and Shepey, and 
others, where the barons or citizens have a record of - 
ſuch things as are determinable before them. Fleta, liz, 
2. cap. 55. flat. 10 Ed. 2. cap. unice. 4 Inſt, fol, 24s, 
= Glofſ. in decem Scriptores on this word, 4 pk 

Huteſium, A hue and cry.— Abbas & conventus 
uft ſunt hiis libertatibus, ſcil. viſum franciplegii, huteſium 
clamatum, S& effuſjnem ſanguinis. Cartular, Abbat, Glaſ. 
ton. MS. fol. 87. 

Yutilan, Terras quietas ab enmi hutilan & omni alia 
exattione, & dimidiam acram in T. que tantum hutilan 
reddit, Mon. Angl. vol. 1. fol. 586. b. 9. 

Hybernagium, The ſeaſon for ſowing winter-corn, or 
wheat and rye, between Michaelmas and Chriſtmas: As 
oppoſed to tremagium. and &/livagium, the ſeaſon for ſow- 
ing ſummer-corn in the ſpring of the year. The words 
were taken ſometimes for the different ſeaſons, ſome- 
times for the different lands on which the different grains 
were ſowed, as wheat and rye on fallow : Barley, oats, 
&c. on land of one tilth; And again ſometimes for the 
different corn, as hibernagium was applied to wheat and 
rye, which we ftill call winter-corn : And tremagiam to 
barley, oats, &c, which we likewiſe term ſummer- 
corn, See Fleta, lib. 2. cap. 73. ſed. 18. and /ib, 2. c. 
42. ſet, 1. where it is called thornagium, See Jberna: 
glum, 

Hypothecate a ſhip, (from the Lat. hypotheca, a 
pledge) Is to pawn the ſame for neceſſaries; and a mak 
ter may hypothecate either ſhip or goods for relief when 
in diſtreſs at ſea ; for he repreſents the traders as well as 
owners : And in whoſe hands ſoever a ſhip or goods hy- 
-—w——o_ come, they are liable. x Salk, 34. 2 Li. 

fo 1903s 

By the Common law, by which properties are t- be . 
tried, the maſter of the ſhip could not impawn the 
ſhip; for [he has] no property either general or ſpecial 
nor is ſuch power given to him by the conſtituting him 
maſter ; but the defendant's counſel ſaid, that by the 
Civil law the maſter may in caſe of neceſlity, and when 
he has noother means to provide neceſfaries for her. And 
Flart J. held clearly, that the admiral Jaw is, thatifthe 
ſhip be in danger at ſea, or wants neceſſaries, ſo as the 
voyage may be defeated, the maſter, in ſuch caſe of nc- 
cellity, may impawn for money, &c. to relieve ſuch 
extremities by employing the money ſo ; for he is truſted 
with the ſhip and voyage, and ſo may reaſonably be 
thought to have the power implicitly given him, rather 
than ſee the whole loſt. Heb. 11, 12. Bridgman's cale. 

A. being in a thip on the ſea, B. who. was in ts 
and was reputed an agent and factor, borrows 100 l. ol 
A. upon bottomage (that is, when the money 15 paid 
on the keel of the ſhip, and the ſhip obliged to payment 
of it, and if it be not paid at the time, &c, that he that 
lends the money ſhall have the ſhip) ; and it was allowed 
to be a good and neceſlary cuſtom by all ; and it w#3 
agreed, that if the maſter, factor, purſer, or he that 15 

reputed owner of the ſhip, borrows money in ſuch 3 


manner for the ngceflaries of a ſhip, that binds wn 
ow 


T0 8. 


ſhip, although the money be not ſo employ- 
_— i has his remedy againſt him that he fo 
it in truſt. And 'tis not a good allegation to have | 
rohibition, fo ſay that the property was not in him that 
mk ſuch bottomage.. Noy 95. Scarborow v. Lyrius. 
Þyth, A port or little haven to Iade or unlade wares 
at, as Queen-byth, Lamb-hyth, &c. New Book of En- 
cries , fol. 3.——De tota medietate hythez ſue in, &c, 
um libero introitu & exitu, &c, Mon, Angl. 2 par. 


fol. I 42» os 
In 


ACK, A kind of defenſive coat worn by horſemen 
in war, not made of folid iron, but many plates 
faſtened together, which ſome by tenure were bound 
to find upon any invaſion. See Yſdage. Walfing- 

ham, in the Life of Richard 11. fol. 2.39. tells us, Accept ab 

ore ejuſdem Fohannis Philpot quod mille loricas wel tumicas, 

s oulzo vocant jakes, redemerit de mambus creditorum. 

And in pag. 249. Acceptum quoddam veſitmentum pretio- 

m ducis Lancaſtrie, quale 
led brica, becauſe at fir 

Cowell, edit. 1727. | 

Jativus, (Lat.) Signifies him'that loſeth by default; 

Ou placttum -_ neglexerit, & jadtivus exinde reman- 

ſit. Formul. Solen. 159. EO 

amatta, See Plantations. 

| ney Wor (mentioned x5 Car. 2. cap. 5.) Is a 

kind of ſpeckled wood, of which are made cabinets, cal- 

led there granadillo, The tree (as they ſay) is low an 

Tmall, ſeldom bigger than a man's leg. 

Jambeaur, ; 2 for the legs ; from jambe, t1bia. 
orſe; alſo a gorſy ground, Co. 


Cowell, edit. 1727. * 

Jampnum, Furz or : 
fart, fol, 179. A word much uſed in fines, and the 
name ſeems to derive' itſelf from the French jaune, 1. e. 
yellow, becauſe the bloſloms of it are of that colour. 
Co, on Lit. p. 5. ſays jampna ſignifies a wateriſh place, 
Manword, in his Foreſt-Law, cap. 25. num. 3. ſays, No 
man may cut down furze or whins within the foreſt 
- Vithout good licence. | ROD 
 Jannum, Heath, whins or furz,——Ern/ms que- 
ritur quod homines falcabant jannum in quadam bruera 
gram habet in Dunheved. Placita 23 Hen. 3. Sumerſet. 
fpud Prynn, Colle. tom. 3. p. 93- | | 
aques, A ſort of ſmall money formerly uſed here, 
mentioned by Staundford, in his Pleas of the Crown, 
{aþ. 30. | 
Yar, (Span. Farro, #. e. an earthen pot) With us it 
1s taken for an earthen pot or veſſel of oil, containing 
twenty gallons. . FAR 

Jarrock, (mentioned in fat. 1 R. 3. c. 8.) Is a kind 
of cork, or other ingredient, which this ſtatute prohi- ' 
bits dyers to uſe in ying cloth. | : 

Jaun, (Fr. Faune, 1. e. yellow colour.) Preterea 
concedit abbati & conv. & hominibus eorum de Stanhal de 
ſe & de haredibus ſuis colligere jaun & feugere & breue 
& peneſtam per terram ſuam ſie impediments, &c, Charta 
Wil, de Bay, fine dat. Doubtleſs here jaur is uſed for 
furz or gorſe, which we now in law Latin call jampnum, | 
and anciently jaunum ; as, Decimas illius jauni in Dun- | 
beved, Pl. Aﬀfſ. 22 H. 3. Cowell, edit. 1727. | 
Jbernagium, hibernagium, ybernagium, Seaſon for 
lowing winter-corn. Et arabit unam acram, ſemi- 
nabit cum ſemine domini, eandem herciabit, videlicet, di- 
mdaiam acram ad ibernagium & dimidiam ad tremagium, & 
cariabit de fans domini, Cartular. Abbat. Glafton, MS. 


fol. 01. a; | 
PE eni, Suffolk, Norfolk, Cambridge and Huntingdon- 
er Raj af cps, TEN ra i 


th dien, Is the motto of the arms of the Prince of 


it was made with leather. 
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Jac Vocamnus. ——lIt was cal- | 


IDE 
formerly the motto of John King of Bohemia, 'who was 

lain in the battle of Crefy by Edward the Black Prince, 
and taken up by him to ſhew his ſubjeQion to his father 
King Edward III. | 

Jcona (7cona,) A figure, image or repreſentation of 
a thing. *Tis mentioned in Matt. Pariſ. pag. 146, 491. 
in FZovedon, pag. 670. and in Brompton, pag. 1178. 

Jeus ozbus, Jus caecus, A bruiſe, a ſwelling, 
hurt or maim without breaking the ſkin, which they 
properly plaga, a wound, and aperta plaga, an open 
| wound.———S7 inveniantur plage aperte, vel bruſſure per 
ictus orbos. Bra#on, lib. 2. traft. 2. c. 5. f. 7. So orbis 
was uſed for a black and blue ſpot, or livid mark of 
beating. Ligna faciunt bruſuras, orbes, & idtus, qui 
Judicart non poſſunt ad plagam, Ib, cap. 24. ſet. 2. So 
iftus cacus oppoſed to iftus cruentus and idus apparens. 
As in the laws of H. 1. c. 94.——S$! altus alium verbe- 
ret cacis iftibus & non cruentis, ſme cravatus ibi fit, 
vel non convittus, noxe witam emendabat domino, cujus hg 
minem vulneravit, Cowell, edit. 1727. 

IJdentitate nominis, Is a writ that lies for him, who 
| upon a capias or exigent is taken and committed to pri- 
ſon for another man of the ſame name; in ſuch caſe he 


« 37 Ed. 3. cap, 2. For the miſchiefs which hap- 
pen of that the eſcheators, ſheriffs and other miniſters, 
ſeize the-lands and goods of many, ſurmiſing that th 

be outlawed, becauſe they bear ſuch names as thoſs 
which be outlawed, . it is ordained, that if any complain 
of him in ſuch caſe, he ſhall have a writ of [dentitate 
nomints, as hath been uſed; and if any man's lands or 
goods be ſeized in ſuch caſe, he ſhall find ſurety before 
the miniſter which hath the warrant to ſeize, to anſwer 
to the King of the value of ſuch lands or goods, in caſe 
that he cannot diſcharge himſelf, without taking any 
thing of the'party';, and if ſuch miniſter do not the ſame, 
and thereof be attainted, the party ſhall recover his 
double damages, and he ſhall be grievouſly amerced to- 
wards the King. | . 

Stat. 9 Hen. 6. cap. 4. A writ of [dentitate nominis 
may be maintainable for executors of every teſtator as 
well as for any perſon himſelf. - _ 

Execution iſſued for damages recovered againſt the bailif 
of A. by the name of F. $. of D. and there was F. S. the 
father and F. $. the ſon, and the father being dead the 
ſon ſued this writ, and prayed to have a ſuperſedeas ; and 
Warburton J. demanded of Brownlow if he had any pre- 
cedent to award a ſuperſedeas'in ſuch caſe ; who anſwered 
No; wherefore he and Hutton J. being only preſent, ſaid 
they would adviſe. Finch. 6. Paſch. 19 Fac. Earl of 
Northumberland v. Earl of Devon. Cro. Fac. 623. S. C, 
by the name of Stubbs v. Cook; and upon ſurmiſe that 
the ſuit was againſt F. S. the elder, and execution being 
ſued, the ſheriff had endeavoured to levy the damages, 
&c. upon the goods of F. S. the younger, who ſued this 
writ to be diſcharged ;' and the writ was allowed, tho” 
after verdi&, judgment, and execution awarded. Hutt. 45» 
S. C. by the name of H/ilſon-v. Stubbs, and that upon the 
direting the writ of identitate nomints a ſuperſedeas lies 
thereupon. But afterwards in proceeding upon the iden- 
titate nominis, the queſtion was, if the ſuperſedeas lies 
thereupon, it being only a ſurmiſe and matter in fa&, 
and lies more properly, and more frequently, for pre- 
venting an-arreft upon outlawry, and after the party is 
taken upon the outlawry, and 1s a thing not frequent in 
uſe, and is in nature of an aud. quer. and the party ſhall 


_— 


| find ſurety to pay the debt if found that he be not _an- 


other perſon ; and the court inclined ſtrongly, that it is 
no ſuperſedeas, but much in the diſcretion of the court, 
cites L1b. Intrat. and 5 Ed. 4. 36, 51 & 53. Hob. '330. 
$. C. and-tho' precedents (there cited) were produced, 
yet the court was of opinion that the writ in the princi- 


| pal caſe, and the ſiperſedeas thereupon, was not war- 


ranted, but that the defendant, heing. named 7. S. the 


{s impriſonment ; be- 


3 from the Germ. ich-dien, i. e. I ſerye, Jt was 


4 


| younger, might have action of fa 
| cauſe 


” 
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cauſc the defendant, being named 7. $. without addition, | 4. One made. mad by drunkenneſs, which is called 
ſhall never be accounted the younger, but 'always the || Dementia effefata ; and tho', as has been ſaid, ſuch 4 
elder of the two of that name; but to avoid duplicity of |/perſon be not intitled to the proteCtion of the law, yet if 


ſuits, it was ordered that| the defendant in the former | a-perſon by the unſkilfulneſs of his phyſician, or by the 
action ſhould appear to the /c:. fa. in the 1dentrtate no- | contrivance of his enemies, eat or drink ſuch a thing ag 
minis, and plead, and go to trial, and if the defendant | cauſeth phrenzy, this puts him in the fame conditon with 
in the former ation was found to be the fame perſon, | any other phrenzy, and equally <:cuſeth him; alſo if h 
then the money remaining with the ſheriff to be delivered | one or more ſuch praQtices an habitual or fixed phrenzy 
to the now defendant, or if otherwiſe, then to the now be cauſed, tho' this madneſs was contradted by the vice 
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plaintiff, See 14 Vin. Abr. tit. [dentitate nomints. 
Jdeots and lunaticks. dev is a Greek word pro- | 


perly ſignifying a private man, who has no publick office. 
Among the Latins it is taken for /iteratus, imperitus, and 


in our law for non compos mentis, or a natural fool, The 


words of the ſtatute 17 Ed. 2. c. 9. are Rex habebit cu- 


todiam terrarum fatuorum naturalium, whereby it appears 


he muſt be a natural fool, that is, a fool a nativitate : 
for if he was once wiſe, or become a fool by chance or 
misfortune, the King ſhall not have the cuſtody of him, 
Staundf. Prerog. cap. 9. F. N. B. fel. 232. If one 
have underſtanding to meaſure a yard of cloth, number 
twenty, rightly name the days of the week, or to beget 
a child, he ſhall not be counted an get or natural fool, 
by the laws of the realm, See 4 Rep. Beverley's caſe. 
Cowell, edit. 1727. | 

The more general deſcription of a perſon, who, from 
his want of reaſon and underſtanding, comes within the 
proteCtion of the law, is that of won compos mentis, Co. 
Lit. 246. - 4 Co. 124. Skin. 177. | 
- There are, ſays my Lord Cee, four kinds of men 
who may be ſaid to be non compos: 1. An ideot, who is 
non compos from his nativity. 2. One made ſuch by fick- 
neſs. 3. Lunatick, gui aligquando gaudet lucids intervallis, 
who is non compos only for the time that he wants under- 
ſtanding. 4. One that is drunk; which laſt is ſo far 
fron coming within the proteftion of the law, that his 


drunkenneſs is an aggravation of whatever he does amiſs, 


Co. Lit. 247. 4 Co. 124. See 1 Hale Hift. P. C. 30] 


to 37+ Cd | 

1. An ideot is a fool or madman from his nativity, 
and one who never has any lucid intervals; therefore the 
King has the prote&ion of him and' his eſtate, during 
his life, without rendering any account; becauſe it cannot 
be preſumed that he will be ever capable of taking care of 
himſelf or his affairs: And ſuch a one is deſcribed a'per- 


ſon that cannot number twenty, tell the days of the 


week, does not know his father or mother, his own 
age, &c, But theſe are mentioned as inſtances only; 
for ideot, or not, being a queſtion of fact, muſt be tried 
by jury or, inſpetion. Dyer 25. Adoor 4. pi. 11. - Bro, 


tdeats. F. N.B. 23% — | | 
But tho' an ideot muſt be ſo a nativitate, yet if by 
Inquiſition it be found, that 4. is an ideot not having ; 


any lucid intervals per ſpatium oo annorum, this is a ſuf- 
ficient finding ; for the inquiſition having found the party | 


an ideot, the adding ſpatium offo annorum is ſurplufage, | * 
| into the Chancery; and thereupon a grant or commit- 
| ment of the party and his eſtate enſues: And in caſe the 


and ſhall be rejeted. 3 Mod. 43, 44. 2 Show. 171, 
Skin. 5.177. 8. C. Prodgers and Lady Frazier. 

2. One made ſuch by ſickneſs, which my Lord Hale 
calls Dementia accidentalis wel aduentitia, and which he 
again diſtinguiſhes into a total and a partial inſanity, : 
from its being more or leſs violent, is ſuch a madneſs as 
excuſeth in criminal cafes; and tho' the 'party alfo in 
every thing elſe be intitled to the ſame protection with an 
ideot; and tho” his diſorder ſeems permanent and fixed, 
yet as he had once reaſon and underſtanding,. and as the. 


law ſees no impoſſibility but what he may be reſtored to |, 
'them again, it makes the King only a truftee for the be- 
nefit of ſuch a one, without giving -him -any profit or 


intereſt in his eſtate. 1 Hale Hift. P. C. 30. | 

3- A lunatick; this is alſo Dementia accidentalis ve 
adventitia, and takes its name from the great influence! 
which the moon has in all diſorders of the brain; and; 


tho' ſuch a one hath intervals of reafon, yet during _ 


phrenzy he is intitled to the ſame indulgence as to his 
aQs, and ſtands in the ſame degree with one whoſe diforder 
is fixed and permanent. 4 Co. 125. Co. Lit. 247. 
3 Hale Hift. P. C. 31. 


and will of the party, yet this habitual and fixed phrenz 
thereby cauſed puts the man in the ſame condition: as if 
the ſame was coutracted involuntarily at firſt, Plow, 
19: = Crom, Fuſtice 29. a, Co. Lit, 247. 1 Hale Hit, 
is 0 . 32, 

But tho? this ſubje of madneſs may be-ſpun out to x 
greater length, and branched into ſeveral kinds and de. 
grees, yet it appears that the prevailing diſtintion herein 
In law ts between ideocy and lunacy ; the firſt a fatuity g 
nativitate, vel dementia naturalis, which excuſeth the 
party as to his acts, and intitles the King to the receipt 
'of the rents and profits of his eſtate \ forth his lite, - 
' without being obliged to render any account for the ſame; 
| the other accidental or adventitious madneſs, which, whe- 
ther permanent and fixed, or with lucid intervals, goeg 
| under the general name of lunacy, and equally exculeth 
\ with "__ as to afts done during the phrenzy ; but here- 
in they differ, that in the latter caſe the King, as has been 
ſaid, 1s only a truſtee for the lunatick, and accountable 
to him, if he happens to be reſtored to his underſtanding, 
or to his repreſentatives, if 2t happen otherwiſe. 3 Bac, 
| Abr. 80. 4 Co. 125: a, | 


I. Hnw ideots and lunaticks are to be found ſuch. 

2. Who hath an intereſt in, and juriſdiftion over them ; 
and of appointing them proper curators and committees, ond 
the power and duty of ſuch committees. 

3- How far the want of underflanding ſhall be ſaid to 
prejudice them in civil and criminal caſes. | 

4. How far their afts are good, void, or woidable; and 
how they are to ſue or defend. - 


1. How ideots and Junaticks are to be found fuch. 


Every perſon of the age of diſcretion is in law pre- 
ſumed to be of ſound mind and memory, unleſs the con- 
trary appear ; and this rule holds as well in civil as cti- 
minal caſes. 1 Hale Hift. P. C, 33: 

The trial of ideocy, madneſs-or lunacy in civil caſes, 
and in order to the commitment or cuſtody of the per- 
ſon and his eſtate, which belongs to the King, either to 
his own uſe and benefit, as in caſe of. ideocy, or to the 
uſe of the party, in caſe of accidental madneſs or Ju- 
nacy, is by writ or:commiſſion to the ſheriff or eſcheator, 
or particular commiſſioners both by their own inf] pection 
and by-inquiſition to-inquire, and return their inquifition 


_ 


party or his friends find themſelves injured by the finding 
him a lunatick or ideot, a ſpecial writ may iſſue to 
bring the party before the Chancellor, or before the 
King, 'to be inſpeted; and if, on examination, It ap” 
pear the party is no ideot, .the whole commiſſion an 
office ſhall be diſcharged without any traverſe or 1% 
flrans de droit. g Co. 31. a. 4 Co. 126. And for this 
writ of diota inquirendo, ſee Fitz. N. B. 232, 3: 

Alſo the party found an ideot or lunatick may traverſe 
the inquiſition, as may any other perſon having a title t0 
the land, and therefore it is ſaid, that by the ſtatute 16 
Hen..6. there ought to be a: month's time between the 


| return of the inquiſition and the grant of the cuſtody 


and lands, in order for the parties to come in and tender 
ſuch traverſe. Skin. 178. - ; , 

If by inquiſition a perſon be found a lunatick, ga 
the cuſtody granted to 7. S, and the party thus joun 
bring a ſcire facias to fet aſide the inquiſition, Ne 


committee of the lunatick cannot plead nor wo _— 
re facias z, for” no intereſt in 
in ſuch ſcire faczas;z, for he can have n RT 
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f the lunatick, being only in the nature of a bai- 
- -< King, and "theretore his duty is to inform the 
Kin ' Attorney General of the nature of the affair, 
who is the proper perſon to conteſt the matter in behalt 


kt. 

$0 if a perſon during his inſanity commits a capital of- 
fence, and recovers his underſtanding, and being indiQ- 
ed and arraigned for the ſame, pleads Not guilty, he 
ought to be acquitted ; for, by reaſon of his incapacity, 
he cannot a felle animo. 1 Hal, Hiſt, P. C. 36. 


2. Who hath an intereft in, and juriſdiction over them; 
appointing them proper curators and committees ; 


I 
and the power and duty of ſuch committees, 


It ſeems to be agreed at this day, that the King as 
parens patriee hath the proteQion of all his ſubjects, and 
that in a more peculiar manner he is to take care of all 
thoſe who, by reaſon of their imbecillity and want of 
underſtanding, are incapable of taking care of them- 

ſelves; this, in ſome books, is called a prerogative in the 
crown, and in others a regium munus, or duty which the 

ing owes to his ſubjeAs in return to their ſubjeion 
and allegiance to him. Staund. Prerog. cap. 9. fil. 33- 
2 Infl. 14. 4 Ce. 126. a: er 25. 

My Lord Coke in his 2 I»fi. is of opinion, that by 
fhe Common law the King had no prerogative in the 
cuſtody of an ideot's lands, , 36 that the ſame belonged 
to the lords of whom the lands were holden, and that 

t ſame was given to the King by ſome a& of parlia- 
ment after the making of Afagna Charta, and before the 

tute De Þreregativa Regis 17 Ed. 1. cap. 9. In 4 Ce. 

Beverley $ Caſe, he ſays, that this prerogative was by the 

, n law, and that the ſtatute De prerogativa Regis 

K only declarative thereof, 2 1n/?. 14. 4 Co. 126, 

ut howeyer that may be, now, by the ſtatute De 

ſeragativa Regis, or 17 Ed. 2. cap. 9. it is enacted, 

mat the King ſhall have the cuſtody of the lands. of na- 
tural fools, taking the profits of them, without waſte 
or deſtruQtion, and ſhall find them their neceflaries, of 
vols fees ſoever the lands be holden; and after. the 
yk of ſuch ideots, he ſhall render it to the right heirs, 

Pat fuch ideots ſhall not alien, nor their heirs ſhall be 
Winherited. | 

And cop. 10. of the faid ſtatute, © Alſo the King ſhall 
ide when any (that before time hath had his wit and 


memory) happen to fail of his wit, and there are ma 
antervalla, that their lands and tenements ſhall 
pt without waſte gnd deſtruction, and that 


lucida 
| Lafely ke 


'Vor, II, 


ſuch perſon ſhall be ſent to the place of his or her la 
legal ſettlement, as vagrants by this a&- are direQted to 
' be ſent, (whipping excepted) and ſhall be kept ſafely 
locked up or chained, as aforeſaid; and the charges'ogf 
keeping and maintaining ſuch perſon during fuchr 
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| | they and their houſhold ſhall live and be maintained com- 


petently with the profits of the ſame, and the reſidue, be- 
ſides their ſuſtentation, ſhall be kept to their uſe, to be 
delivered unto them when they come to right mind; ſo 
that ſuch lands and tenements ſhall in no wiſe be aliened, 
and the King ſhall take nothing to his own uſe; and if 
the party die in ſuch eſtate, then the reſidue ſhall be dif- 
tributed for his ſoul, by the advice of the ordinary,” 
This diſtinRion, eſtabliſhed by this ſtatute, between 
the King's intereſt in the lands of an ideot and luna- 
tick, is laid down and admitted in all the books which 
ſpeak of this matter ; and on this foundation it hath been 
reſolved, that the King may grant the cuſtody of an 
ideot and his lands to a perſon, his heirs and executom,. 
and that he had the ſame intereſt ſuch a one as he had in 
his ward by the Common law. Bro. 1deet, 4, 5. Dyer 


25. Moor 4. pl. 12. 1 And. 23. 4 Co. 127. Co. 
Lit. 247. | | 
But though a lunatick is by commiſſion to be under 


the care of the publick, and ſuch committee is to be 
appointed for him by the Lord Chancellor, whoſe aQts 
are ſubje& to the controul and correAion of the court of 
Chancery; yet ſuch a one, whether ſo appointed, or 
whether he of his own head take upon him the care and 
management of the eſtate of a lunatick, is but in nature 
of a bailiff or truſtee for him, and accountable to him, 
his executors or adminiſtrators. 4 Cs. 127, 2 Chan. 
Ca. 239. | 

And as the committees of a lunatick have no intereſt, 
but an eſtate during pleaſure, it has been ruled, that they 
cannot 'make leaſes, nor any ways incumber the luna- 
tick's eſtate, without a ſpecial order from the court of 
Chancery, where the profits are not ſufficient to main- 
tain the lunatick. 1 Yern. 262, Foſter v. Merchent. 

Alſo where a lunatick, before he became ſuch, made 
a mortgage of good part of his eftate for 50/. and the 
committee transferred this mprtgage, and took up 3 
or 400/. more upon it; and it was held by my Lord 
Keeper, that the mortgage ſhould ſtand but a ſecurity for 
the 50/. only. 1 Yern. 262, 263. 

And though the King, as has been faid, has the fole 
direction and management of ideots, &c. yet a private 
perſon may confine a friend who is mad, and bind and 
beat him, &c. in ſuch a manner as is proper in ſuch cir- 
cumſtances. 2 Roll. Abr. 546. 

And alſo by the 12 Ann. cap. 23; reciting, that 
whereas there are ſometimes in pariſhes, towns and places, 
perſons of little or no eſtate, who by lunacy, or other- 
wiſe, are furiouſly mad, and dangerous to be permitted 
to go abroad, and by the laws in being the juſtices of 
peace and officers have not authority to reftsain and con- 
fine them, it is enaRted, © That it ſhall and may be 
lawful for any two juſtices of the peace, where ſuch lu- 
natick or mad perſon ſhall be found, by warrant under 
their hands and ſeals, direfed to the conſtables, church- 
wardens and overſeers of the poor of ſuch pariſh, town' 
or place, or ſome of them, to cauſe ſuch perſon to be 
apprehended and kept ſafely locked up in ſuch place with- 
in the county where ſuch pariſh or town ſhall lie, as 
ſuch. juftices thall, under their hands and feals, direQ and 
appoint ; and (if ſuch juſtices find it neceſſary) to be 
'there chained, if the laft legal ſettlement of ſuch per- 
ſon ſhall be in any pariſh, town or place within ſuch 
county ; and if fuch ſettlement ſhall not be there, ie# 


aint, 
(which ſhall be for and during ſuch time only, as ſuch 
lunacy or madneſs ſhall continue,) ſhall be ſatisfied and 
paid by order of two or more juſtices of the peace for the 
county, town or place where ſuch ſettlement ſhall lie, 
out of the eftate of ſuch perſon, if ſuch perſon hath an 
eſtate to pay and. ſatisfy.the ſame, over and above what 
ſhall be ſufficient to maintain his wife and children if 
he hath any; and if he hath not ſuch an eftate, then 
the charges of the _—_— and maintaining ſuch perſon, 


during ſuch reſtraint, 
| Rrre 


be ſatisfied and paid by fuch 
Ways 


| 5b > i - 
wiys and means as the poor of ſuch pariſh, town or 


place, are by the laws in being to be provided for.” 
&« Provided, that this at, or any thing contained 


therein, ſhall not extend, or be conſtrued to extend, to | 


reſtrain or abridge the prerogative of the Queen, or the 
power or authority of the Lord Chancellor, Lord Keeper, 
or Commiſſioners of the Great ſeal for the time being, 
or of the Chancellor, or Vice-Chancellor of the County 
Palatine of Lancaſter for the-time being, or of the Cham- 
berlain or Vice- Chamberlain of the County Palatine of 
Cheſter for the time being, touching or concerning the 
premiſles.” | 


3- How far their want of underſtanding ſhall be ſaid to 


prejudice them in civil and crimmal caſes, 


Civil caſes. An ideot, or perſon Ten compos, may in- 
herit, becauſe the law, in compaſſion of their natural in- 
firmities, preſumes them capable of property. Co. Lit. 
2, 8. 

Alſo an ideot, or perſon of non-fane memory, may 
purchaſe, becauſe it is intended for their benefit; and 
if after recovery of their memory they agree thereto, they 
cannot avoid it ; but if they die during their lunacy, their 
heirs may avoid it, for they ſhall not be ſubje to the 
contracts of perſons who want capacity to contract; ſo if 
after their memory recovered, the lunatick, or perſon 
non compos, die without agreement to the purchaſe, their 
hcirs may avoid it. Co. Lit. 2. 2 Lent. 203. 

If an ideot or lunatick marry, and die, his wife ſhall 
be endowed ; for this works no forfeiture at all, and the 
King has only the cuſtody of the inheritance in one caſe, 
and the power of providing for him and his family in the 
other; but in both caſes the freehold and inheritance 1s 
in the ideot or lunatick ; and therefore if lands deſcend 
to an ideot or lunatick after marriage, and the King, on 
office found, takes thoſe lands into his cuſtody, or grants 
them over to another, as committee, in the uſual manner ; 
yet this ſeems no reaſon why the huſband ſhould not be 
tenant by the curteſy, or the wife endowed, fince their 
title does not begin to any purpoſe till the death of the 
huſband or wife, when the King's title is at an end. 
Co. Lit. 31. a. 4 Co. 124, 135. Yet ſee Plow. 263. b. 
1 Vern. 10. ip 

A lunatick ſhall be tenant by the curteſy, and ſhall 
bave dower; ſo tho' a woman, being a lunatick, kill 
her huſband, or any other, yet ſhe ſhall be endowed, 
becauſe this cannot be felony in her, who was deprived 
of her underſtanding by the a& of God. Perk. 365. 

If a perſon non compos be diſleiſed, and a deſcent caſt, 
this, it is ſaid, takes away his entry, but not the entry of 
the heir ; for regularly the on compos in this caſe cannot 
allege the diſability in himſelf, becauſe he cannot be ſup- 
poſed conſcious of it, nor is he allowed ever, at any time, 


to allege it, for when he is once non compos, there is no 
certain time when he can be adjudged to recover that | 


diſability, unleſs where he is legally committed, and then 
the acts during his lunacy will be ſet afide and diſcharged, 
and afterwards the commiſſion ſuperſeded; for in no 


other way can the non compos be legally reſtored to his | 


right, and to his capacity of aCting. Lit. /ef. 405. 
Co. Lit. 247. | 
A perſon non compos, being lord of a copyhold manor, 
may make grants of copyhold eſtates, for ſuch eſtates 
do not take their perfeCtion from any power or intereſt in 
the lord, but from the cuſtom of the manor, by which 
they have been demiſed and demiſable time out of mind. 
4 Co. 23. b, Co. Copyholder 79, 107. | 
Ideots and Junaticks are both by the Civil law, and 
likewiſe by the Common law, incapable of being execu- 
tors or adminiſtrators; for theſe diſabilities render them 
not only incapable of executing the truſt repoſed in them, 
but alſo by their inſanity, and want of underſtanding, 
they are incapable of determining whether they will take 
upon. them the execution of the truſt or not. Godolph. 
Orph. Leg. 86. | | 
Therefore it hath been agreed, that if an executor be- 


come 701 corps, that the ſpiritual court may, on account 
of this natural diſability, commit adminiſtration to an- 
ether. | | 


1 Salk. 30. 


| 


_— 
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» An ideot, or perſon 29: comps, being robbed "Iz 
bound by a fale of his goods in a market overt. 7 
713. | 
Criminal caſes. It is laid down as a 
ideots and lunaticks, being by reaſon of their natural diſ- 
abilities incapable of judging between good and evil, are. 


puniſhable by no criminal proſecution what, 
Hawk. P. C. 4 : NAME, 


And therefore a perſon who loſes his memory by ſick. 
neſs, oo or accident, and kills himſelf, is ng 
uſt. 54. 


general rule, that 


felo de ſe. 3 | 
So if a man give himſelf a mortal ſtroke while he is 
non compos, and recovers his underſtanding, aud then 
dies, he is not felo de ſe; for tho' the death compleat the 
homicide, the a& muſt be that which makes the offence 
1 Hale Hiſt. P. C. 412. 
But it is not every melancholy or hyrochondriacal dif. 
temper that denominatcs a man non c7:p35, for there are 
few who commit this offence, but are under ſuch ink. 
mities; but it muſt be ſuch an alienation of mind thar 
renders them to be madmen, or frantick, or deſlitute of - 
the uſe of reaſon. 1 Hale Hiſt. P. C. 412. 
And as a perſon non compos cannot be a fels de ſe by 
killing himſelf; ſo neither can he be guilty of homicide in 
killing another, nor of petit treaſon ; allo if one who is 
committed for a capital offence become 702 compos before 
conviction, he ſhall not be arraigned; and if after con- 
viction, he ſhall not be executed. 1 Hale Hiſt. P. C. 30. 
i Hawk. P.C. 2. | 
It ſeems to have been anciently holden, in reſpeR of that 
high regard which the law has Gr the ſafety of the King's 
perſon, that a madman might be puniſhed as a traitor for 
killing, or offering to kill the King ; but this is now 
contradicted by better and later opinions. Fitz, Cer, 
351. Regiſt. 309- 4 Co. 124. b. 1 Roll. Rep. 324. 
The great difficulty in theſe caſes is, to determine 
where a perſon ſhall be ſaid to be ſo far deprived of his 
ſenſe and memory, as not to have any of his aQtions im- 
puted to him ;z or where, notwihfinnding ſome defects of 
this kind, he ftill appears to have ſo much reafon and 
underſtanding as will make him accountable for his ac- 
tions, which my Lord Hale diſtinguiſhes between, and 
calls by the name of total and partial inſanity; and 
tho? it be difficult todefine the indiviſible line that divides 
perfe&t and partial inſanity, yet, ſays he, it muſt reſt 
upon circumſtances, duly to be weighed and conſidered 
both by the judge and jury, left on the one fide there be 
a kind of inhumanity towards the defects of human na- 
ture, or on the other ſide roo great an indulgence given 
to great crimes; and the beſt meaſure he can think of 
is this: Such a perſon, as labouring under melancholy 
diſtempers, hath yet ordinarily as great underſtanding as 
ordinarily a child of fourteen years hath, is ſuch a perſon 
as may be guilty of treaſon or felony. 1 Hale Hiſt. P.C. 


It hath been already obſerved, that he who is guilty of 
any crime whatſoever thro” his voluntary drunkeaneſs, 
ſhall be puniſhed' for it as much as if he had been ſober: 
Vide fupra. 
Alſo he who incites a madman to do a murder, oc 
-other crime, is a principal offender, and as much puniſh- 
able as if he had done it himſelf, Keikw. 53. Dat. 
cap. 05, 1 Hawk. P. C. 2. | 
And here we muſt obſerve a difference the law makes | 
between civil ſuits that are terminated in compenſationem 
damni illati, and criminal ſuits, or proſecutions, that are 
ad panam & in vindiftar1 criminis commiſp; and therefore 
itis clearly agreed, that if one who wants diſcretion com- 
mits a treſpaſs againſt the perſon or. poſſeſſion of another, 
he ſhall be compelled in a civil aRion to give ſatisfaction 
for the damage. 2 Rell. Abr. 547. Hob. 134« C0. Lit. 
247. 1 Hawk. P. C.2. 1 Hal. Hiſt. 15, 16, 3s. 


\ 4. How far their as are good, void, or voidable; and 
how they are to ſue and defend. 


| We muſt firſt diſtinguiſh betwgen a&s done by ideots 


and lunaticks in pais, and in a court of record 3 os - 


to thoſe ſolemaly acknowledged in a coutt of recot ; Han 


A 
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.ecoverics, and the uſes declared on them, the 
_ wor jen” can neither be avoided by themſelves nn 
Nie repreſentatives z for it is to be preſumed, that had 
they been under theſe diſabilities, the judges would not 
have admitted them to make theſe acknowledgements. 
Co, 124+ 2 And. 145. Co. Lit. 247. 3946] 
Therefore if a perſon 01 compos acknowledges a*fine, 
«+ ſhall ſtand againſt him and his heirs, for tho? the judges 
ought not to admit of a fine from a madman under that 
difability, yet when it is once received, it ſhall never be 
reverſed, becauſe the record and judgment of the court 
being the higheſt evidence that can be, the law preſumes 
the conuzor at that time capable of contracting; and 
therefore the credit of it is not to be conteſted, nor the 
record avoided by any averment againſt the truth of it. 
4 Co. 124+ 2 Int. 483. Bro. tit. Fines 75. Co. Lit. 


> in caſe of a fine levied by an ideot, it ſhall ſtand 
againſt him and his heirs; for no averment of ideocy 
can vacate the fine ; nor will an office, finding him an 
ideot a nativitate, be ſufficient to reverſe the fine, for 
that were to leſſen the credit of judgments in courts of 
zecord, by trying them by other uſes than themſelves. 
2 Andi 193 4 Co. 124. Pu.7 
As'to acts done by them #n pars, they are diſtinguiſhed 
into void and voidable, tho? as to themſelves they are 
arly unavoidable, becauſe no man is allowed to diſ- 
able himſelf, for the inſecurity that may ariſe in contracts 
from counterfeited madneſs and folly ; beſides, if the 
excuſe were real, it would be repugnant that the party 
ſhould know or remember what he did ; but their heirs 
and executors may avoid ſuch acts in pars, by pleading 
the diſability ; becauſe if they can' prove it, it muſt be 
preſumed real, fince no-body can be thought to counterfeit 
it, when he can expect no benefit from it himſelf. 4 Co. 
124-5. Beverley's caſe. Bro. tit. Fait 62. F. N. B. 
e02. Cro. Eliz. 398. | | 
If an ideot or Junatick enter into recognizance, or 
acknowledge a ſtatute, neither they themſelves, nor their 
heirs nor executars can avoid them; for theſe are ſecu- 
rites of a higher nature than ſpecialties and obligations, 
which yet they themſelves cannot avoid, and being mat- 
ters of record, and equivalent to judgment of the ſupe- 
nor courts, neither they themſelves, their heirs nor exe- 
cutors, can avoid them. 4 Co. 124. a. 10 Co. 42. b. 
2 Infl. 483. Bro. Fait Inrol. 14. £ 4; 
If parceners of non-ſane memory make partition, un- 
leſs it be equal, it ſhall only bind the parties themſelves, 
but not their iſſue : And the, reaſon it binds the parties 
themſelves is the ſame that all other contracts bind them, 
212. becauſe no man is admitted to ſtultify himſelf : And 
the reaſon their iſle may avoid ſuch partition is the ſame 
likewiſe for which they may avoid all other contracts made 
y ſuch anceſtors during their inſanity, viz. becauſe they 
nay be admitted to ſhew the incapacity of their anceſtors, | 
and fo ayoid all a&ts done by them during that time. | 
CG. Lit. 166. a. © * Ee a. +4 
, And altho', as has been obſerved, according to the 
ſrcict rules of Jaw no perſon is allowed to Rtultify hinaſelf, 
m t ſeems that even. at law the contracts of ideots and. 
unaticks, after office found, and the party legally com-! 
| nutted, are void, and it muſt be at the peril of him who, 
als with ſuch a one ;- and that if afterwards the com- 
mifou of lunacy be ſuperſeded or diſcharged, the non 
compox ſhall be reſtored to his legal right : But this, it 
leems, muſt be at the ſuit and application of his com- | 
y"ulce. '4 G..32% |: | | 
Alſo there are frequent inſtances in equity, where not 
only ide#ts and lunaticks, who come, within the: protec-/ 
un of the-law, but alſo perſons of weak underſtandings! 
ure been relieved, when they appeared to have been im-!| 
Poled upon in their dealings and unreaſonable purchaſes, 
and ſecurities obtained from them ſet aſide in their fa- 
Four, But for this ſee 1 Chan. Ca. 1 13, 153.; 1 Fern. 
55. 2 Vern. 189, 414, 678. and ſee tit.. Agreements; 
A bill was brought-by a lunatick and, his committee, 
to ſet afide a ſettlement which had been obtained, from; 


os 


| miſſion of hunacy, but ſubſequent to the time wherein by 


I DR 


the commiſſion he was found to. have been a lunatick, 
and the bill charged ſeveral a&ts of inſanity and diſtraction 
previous to the making of the.ſettlement, and the iſſuing 
out the cominiſlion ; and charged likewiſe, that the com- 
miſſion of lunacy was ſtill in force: To this-bill the de- 
fendant demurred, for that it was againſt a known maxim 
in law, that any perſon ſhould be admitted to ſtultify 
himſelf; becauſe during the continuance of the lunacy. 
he cannot be ſuppoſed to know what he did. But my 
Lord Chancellor over-ruled the demurrer, and ſaid, that 
rule was to be underſtood of as done by the lunatick to 
the prejudice of others; beſides, here the committee is 
likewiſe plaintiff, and the ſeveral charges of Junacy are by 
him in behalf of the lunatick; and it has been always 
held, that the defendant muſt anſwer in that caſe; and 
ſo he was ordered to do here, tho' the ſettlement was 
not unreaſonable in itſelf, being only to limit the eſtate 
in queſtion to the defendants the uncles, in caſe of failure 
of iſſue male of the lunatick, with power for the lunatick 
to charge the ſame with conſiderable portions for his 
three daughters, with a power of revocation, Abr. Eg. 
270. RidierV.. Ridber.” | 
Ideots, and lunaticks during their lunacy, are incapable 
of making any will or teſtament; as are alſo perſons 


actually drunk, if he be ſo drunk as to have loſt the uſe 
of his reaſon : But tho? a perſon who wants underſtanding 
cannot make a will, yet the rule herein is not to be taken 
from his not being able to meaſure an ell of cloth, tell 
twenty, or the like; but whether he has ſenſe enough to 
diſpoſe of his eſtate with underſtanding. Swinb. 71. 
Godelph. Orph. Leg. 25. ; | 

But every perſon making a will is preſumed to be of 
ſound underſtanding, _—_ the contrary be proved; ſo 
that the onus proband: lies on the other fide: If the teſ- 
tator uſed to have fits and lucid intervals, and it cannot 
appear whether the will be made in the lucid intervals, if 
there be no argument of folly in the will ; nay, tho” the 
teſtator had no Tucid intervals, yet if it can be proved 
that he was mad at the time of making the will, if the 
will be a ſenſible orderly will ; but the Jeaſt word of folly 
in ſuch a will will overthrow it : On the other hand, if 
one be a very ideot and make a good ſenſible will, yet 
the will ſhall not ſtand good. Swinb, 72. Godolph. 25. 
Dyer 203. \ 8 Co. 147... ; Ty 25 
| If a perſon of ſound memory makes his will, and after- 
wards, becomes nou @mpes,. this is. no revocation of the 
will; yet a bill will not lie in the life-time of the nor 
compos, to eſtabliſh the teſtimony of the witneſs n perpe- 
tuam rei memoriam to ſuch a will. Godolph. 26. 4 Co. 
126. 1 Fern. 105. 4 od 8. 

By the ſtat. 4 Geo, 2., cap. 10. it is enafted, © That 
it ſhall and may be lawful to and for any perſon or per- 
ſons. being ideot, lunatick or non compos mentis, or for 
the committee or committees of ſuch perſon or perſons, 
in his, her or their name or names, by the diretion of 
the Lord Chancellor. of , Great . Britain, or the Lord 
Keeper, or Commiſſioners of the Great ſeal for the time 
being, ſignified by an order made upon hearing all par- 


for whom ſuch perſon or.perſons being ideot, lunatick or 
non compos mentis, ſhall be ſeifed or polleſſed in truſt, or of 
the mortgagor or mortgagors,. or of the perſon or perſons 
intitled to To monies ſecured by or upon any lands, tene- 
-ments or hereditaments, whereof any ſuch perſon or per- 


| ſons being ideot, lunatick: or 707. compoes mentis, is or are, 


or ſhall be ſeiſed- or poſleſſed by way of mortgage, or of 
the perſon or perſons intitted to the redemption thereof, 
to convey-and aſſure. any ſuch lands, tenements or here- 
ditaments in ſuch manner as the Lord Chancellor, &-:. 
ſhallby ſuch order ſo to be obtained dire to any other 

rſon or. perſons; ſuch conveyance or aſſurance ſo to 
be had and made as aforeſaid, ſhall be as good and ef- 


| feRtual in law, to all intents and purpoſes whatſoever, as 


if the ſaid perſon or perſons being ideot, lunatick or nn 
campas mentis,. was Or were at the time of making ſuch 


lim by the defendant before the iſſuing out of the com-! 


conveyance or. aſluragce of ſane mind, memory and 
_ RG 7 _ underſtanding, 


grown childiſh by reaſon of extreme old age; ſo one. 
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ſe fo OONED 


ties concerned, on the petition of; the perſon or perſons 
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underſtanding, and not ideot, Tunatick or »4n comps 
| mentis, or had by him, her or themſelves executed the 
ſame; any law, &c. 
Andit is further enated, That all and every ſuch per- 
fon and perſons, being ideot, &c. and only truſlee or truſ- 
tees, mortgagee or mortgagees as aforeſaid, or the com- 
mittee or committees of all and every ſuch perſon and 
perſons being ideot, lunatick or on compos ments, and 
only ſuch truſtee or mortgagee as aforeſaid, ſhall and may 
be impowered and compelled, by ſuch order fo as afore- 
faid to be obtained, to make ſuch conveyance or con- 
veyances, aſſurance or afſurances as aforeſaid, in like 
manner as truſtees or mortgagees of ſane memory are 
compellable to convey, ſurrender or affign their truſt- 
eſtate or mortgages. 

When an ideot doth ſue or defend, he ſhall not appear 
by guardian, prochein amy, or attorney, but he muſt be 
ever in proper perſon. Co. Lit. 135. b. F, N. B. 
27. The ftatute of elm. 2. cap. 15. extends not to 
an ideot, 2 Inſt. 390. 

But otherwiſe of him who becomes non compos mentis ; 
for he ſhall appear by guardian if within age, or by at- 
torney if of full age. 4 Co. 124. b. Palm. 520. & 
vid. 2 Saund. 335. | 

If a treſpaſs be committed in the lands of a lunatick 
who is legally committed, the committee cannot bring 
an aCtion of treſpaſs ; but this muſt be brought in the 
name of the lunatick. 2 Sid. 125. 

If a lunatick be ſued, he muſt have a committee aſ- 
figned to him to defend the ſuit. 1 Vern. 106. | 

For more learning en this ſubjett, ſee 3 Bac. Abr, tit. 
Ideots and Lunaticks, See Lunaticks, 

* Jdeota inquirends vel examinands, Is a writ to 
the eſcheator or ſheriff of any county, where the Kin 
hath notice that there is an zdzot naturally born, ſo weak 
of underſtanding that he cannot govern or manage his 
inheritance, to call before him the party ſuſpeted of 
zdeocy, and examine him: and alſo to inquire by the 
oaths of twelve men, whether he be ſufficiently witted to 
diſpoſe of his own lands with diſcretion or not, and to 
certify accordingly into the Chancery ; for the King bath 
the proteCtion of his ſubjeQs, and by his prerogative the 
government of their lands and ſubſtance that are natu- 
rally defeCtive in their own diſcretion. Stat. de Prerog. 
Regis edit. 17 Ed. 2. c. 8. whereof read Staundf. 'Pre- 
rYog., cap. 9. and of this writ read F, N. B. 232. and 
Reg. Orig. fol. 267. | 

Tdes, (7dus) Are eight days in every month ſo called. 
In March, May, Fuly and O#teber, they begin at the 
eighth day of the month, and continue to the fifteenth 
in the reft they begin at the fixth, and end at the 1 my 
Bur here obſerve, that only the laſt day is called the [des 
the firſt being termed the _ Tdes, the ſecond, the 
ſeventh, that 1s, the eight or ſeventh before the des, and 
ſo of the reſt; and therefore when we ſpeak of the 7des * 
of ſuch a month, we muft underſtand it of the x5th or : 
13th day of that month. See Tilends. | | 

Jdoneunt ſe facere, fboneare (e, To purge himſelf 
by oath of a crime of which he is accuſed. Leg. H. vs. 
cap. 15. where the word 7doneus is taken for inuocens., 
But he is ſaid in our law to be idixers homo, who hath 
theſe three things, honeſty, knowledge, and ability z and 
if an officer, &c. be not idoneus, he may be diſcharged. 
8 Rep. 41. See Pyteflentation. f 

dumanus fluvius, Black-water in Eſſex. 

ejtnum, (Pargatio per jejuni.) "Tis mentioned 
in Leg. Canuti, cap. 7. apud Brompton, viz. Cum focus 
ſe purget wel jejunum neat, fi opus oft, &  applicatar ad 
corſuad, & fiat voluntas Des.. ae chat: VE M | 

Jeinan, Sometimes uſed for yerman. 'Corvell, edit. 
17 1 


27. Rs 
edfail, Is a compound of three French words Fe, ay 
wh Ego lapſus Jum, and in a legal ſenſe _— n 
n 


overſight in pleading, or other law proceedings ; touching 
' which you have a Fzeute 32 Hen. 8. 30. whereby it is 
enated, That if the jury ' have once pat npon the Po 
thaugh afterward there be found a jeofail in the pliadin 

' yet judgment ſhall likewiſe be given atcording t» the verdict 
of the jury. See Bro. tit. Reploader. The author of i, 


o 


| EW 
New Terms of Law faith, That a Jeofail is when ths 
parties to any ſuit have in pleading proceeded fo far that 
they have joined iſſue, which ſhall be tried, or is tried by, 
Jury, and this pleading or iflue is ſo badly pleaded or jont« 
ed, that it will be error if they proceed : then ſome of the 
ſaid parties may, by their counſel, ſhew it to the court 2; 
well after verdi& given and before judgment, as before 
the jury be wc op ; the ſhewing of which defects, before 
| the jury charged, was often, when the jury came into 
, court to try the iſſue; then the counſel which will ſhew 
| It, ſhall ſay, This inqueſt you ought nat to take ; and if it 
| be after verdi&t, then he may ſay, To judgment you ought 
not to go: And becauſe of this many delays grew in ſuis 
for the redreſs of which divers ſtatutes were made, rg 
32 Hen. 8. 30. before-mentioned, and others in Queen 
Elizabeth and King Fames his days, viz. 18 Eljz, 14, 
I2 Fac. 13. Cowell. See Amendment, 
erſey, See GtternCley, 

_ Felfle, A branch, or largecandleſtick of braſs branched 
into ſeveral ſconſes, and hanging down in the middle -of 


a Church or choir, to ſpread the light to all parts. This 


invention was firſt called Arbor Feffe and Stirps Feſſe, from 
the fimilitude to the branch or genealogical tree of Jeſs, 
This uſeful ornament of churches was firſt brought over 
into England by Hugh de Flory, abbot of St. Ju/tint in 
Canterbury, about the year 1100. as thus recorded by tha 
hiſtorian of that abbey: Pulpitum etiam in ecclefia fect, 
candelabrum etiam magnum in choro ereum, quod jefle v9= 
catur, " partibus emit tranſmarints, Chron. Will. Thorn, 
p- 1796. | 

etlam, Jetzon, and gotlen, (from the French 
Jetter, ejicere,) Is any thing. thrown out of a ſhip, being 
in the danger of wreck, and by the. waves driven to the 
ſhore. See Flotſam, and Co. &6. 5, fol. 16, 

Jews, (Fudz:,) Here in England, in former times, - 
the Fes and all their goods belonged to the chief lord 
where they lived; and he had ſuch an abſolute property 
in them, that he might ſell them; for they had not li- 
berty to remove to another lord without leave, This 
appears in att. Pariſ. pag. 521, 606. where we read 
that Hen. 3. ſold the Jews to Earl Richard his brother. 
for a certain term of years, that quas Rex excoriaverat, 
comes eviſceraret, They were diſtinguiſhed from the 
Chriſtians both living and dying ; for they had proper 
judges and courts, where their cauſes were decided ; and 
they wore a badge on their outward garments upon the 


| breaſt in the ſhape of a table, and were fined if they went 


abroad without ſuch badge. 'They were neyer buried in 
the country, but-brought up to Loxdon, and there buried 
without the walls. But #19. 1. gave leaye that they 
might be buried without the walls of any other city. 
And anciently we had a court of the wp" aſſigned for 
the government of the Jews, See 4 /n/f. fol. 254. Ren 
—vic. Wiger. ſalutem. Pracipimus tb quod clamart 
& obſervari facias per tetam ballrvam tuam, quod omnes 
Fudei deferant in ſuperiori indumento ſus ubicunque ambula- 


| verint vel equitaverint infra villam vel extra, quaſi duas 


tabulas albas in pedtore faetas de lines panne vel de "I - 
meno, ita quod per hujuſmodi fignum thanife/te © on 
di a Chriſtianis diſcerni. T. cortite apud Oxon, 
Marti. _ H. 3. þ. 1. 10. in Dore. 

Stat. 51 Hen. 3. A. 6. ſec. 1. called the Statute of | 
the Pillory, dire&s, among other things, That the jury 
therein mentioned ſhall inquire if atiy buy feſh of Jews, 


30 


[ and then ſell it to Chriſtians. In 9 £4. 1. A Jew had 


his trial per medietatem lngue, vis. Fudzmrum, and they 
were ſworn on the five books of Aofſes, held in thefr 
arm (braches) and by the name of the God of 7/-ae] who 
is rherciful, D. 144. pl. 59. mary. cites 9 £4. 1. f{t- 
13 Ed. 1. oi: 13 cap? 1. called the ftatute of Mer- 
chanits, is dire&ed to extend to all except Jews. _ 
A Jew born in England purchaſed land, and married 2 
Jeweſs ; he is converted to chriſtianity, but ſhe is nt 
converted; {he ſhall not have dower. Fenk. 3- Mare: 
cites it as the time of Ed. 1. and Parlithm. Rul. Kot. 1- 
The marrying a Jew, 'either by 'a Chriftian man 0 
Chriſtian woman, was anciently reckonet! felony, and the 
party offending to be-burnt Alive? ' 3 If. Bg. and cites 


Fita, 


i G N 


Plrta lib. 1. cap. 35+ that for ſuch a contract with 


ws or Jewelles 11 terra wvivi confodiantur, &c. Ibid. _ 
Ky aintiff had leave given him by the court to alter 
the Piſne from London to Middleſex, becauſe all the fit- 
tings in London were on 2 Saturday, and his witneſs was 
a ſew, and would not appear that day. 2 4d. 271. 
Mich. 29 Car. 2. Ci B. in caſe of Barker v. Warren. 

A Jew brou ht an aCtion, and the defendant pleaded 
that the plaintiff is a Jew, and that all Jews are perpe- 
tual enemies regis & reizgions;z judgment fa activ. But per 
cur, A Jew may recover as well as a villain, and the 
plea is but in diſability ſo long as the King ſhall prohibit 
them to trade z and judgment for the plaintiff, Z, P. 
R. 4. cites Mich. 36 Car. 2. B. R. | . 

A Jew was ordered to ſwear his anfwer upon the 
P-ntateuch, and that the plaintiff's clerk ſhould be pre- 
ſent to ſee him ſworn. Mich. 1684. Fern. R. 263. 


The Jews are here by an implied licence, but on a 
roclamation of baniſhment, *tis like a determination of 
ori of ſafe conduct to an alien enemy, that was here 
by virtue of ſuch letters before, &c. Arg. 2 Show. 371. 
in caſe of the Eaſt India Company v. Sands. 

By ſtat. 1 Ann. ft. 1. cap. 30. If any Jewiſh pa- 
rent, in order to the compelling his Proteſtant child to 
change his religion, ſhall Tefuſe to allow ſuch child a 
fiting maintenance, ſuitable to the. ability of ſuch pa- 
rent, and the age and education of ſuch child; upon 
- complaint, it ſhall be lawful for the Lord Chancellor to 
make ſuch order for the maintenance of ſuch Proteſtant 
child, as he ſhall think fit. wy 
A Jew's daughter turned Proteſtant ; the Jew died, 
leaving ſeveral legacies in charities, and his perſonal eſ- 
tate to his executor, but nothing to his daughter z ſhe 
petitioned the Lord Ch. Parker for a maintenance upon 
the ſtatute of Q, Ann. It was objected, that ſhe was 45 

ears old, and fo the care of her education over. 2dly, 

at ſhe is married, and not now to be called a child, 
but to be provided for by her huſhand, gdly, That the 
parent..is dead, and ſo cannot be ſaid to have refuſed, and 
therefore the power given by the a& at an end. But 
Lord Ch. Parker ſaid, that he inclined ſtrongly to think 
this caſe to be within the a&- for ſeveral reaſons there 
mentioned by him, and that poſlibly the charities given 
by the will may be under ſome ſecret truſt for the child 
If ſhe ſhould turn Jew, and therefore directed that the 
maſter inquire into it. J/m's Rep. 524. Hill, 1718. 
Vincent v. Farnandez. | pN hel 

By ſtat. ro Geo. 1. cap. 4. Whenever. any Jew ſhall 
preſent himſelf to take the oath of abjuration, in pur- 
ſuance of this at, the words (upon. the. true faith of a 
Chriſtian) ſhall be omitted out of the ſaid oath, in admi- 
niſtring it to ſuch perſons; andthe taking the ſaid oath 
by perſons profeſling the Jewiſh religion, without the 
ſaid words, in like manner as Jews are admitted-to give 
evidence in courts of juſtice, ſhall be deemed a ſufficient 
taking of the abjuration oath. 

Alterations of the abjuration oath in favour of Jews, 
to be. naturalized in 4merica, 1.3 Geo. 2. c. 7. ſeft. 3- 

- Bills.in parliament for naturalizing Jews, permitted, 
Geo 2, c, 26. repealed 27: Geo. 2. C1. | 

| Jewels, To be imported, duty free, 6-Geo. 2. c. 4 
 Ffungia, The fineſt white bread, formerly called 
coke bread. Cowell, edit. 1727. | 
| Ionis Judicium, Purgation-by fire,-or the old ju- 
dicial hery trial, 14. See Deal. | «ci 

Ignitegium, The eight a clock bell, ſocalled (as in 
old Engl. Curfew, Covrefeu, i. e. cover fire,) becauſe 
the Conqueror Jl. 1. ordered his ſubjeRs at that hour 
upon the ſignal of a bell, or other ſound, to put out 
their fires and lights. - When this cuſtom of extinguiſh- 


a” 


I 


ng did by degrees itſelf expire, yet the ringing of a bell at 


eight in the evenin , being ſtill kept up, -was long after 
called by the ſame _—_ yet in CEE and —_— 
of St. PouP's church in London, colleted by Ralph Baldock: 
dean, about the year 1300. it is ordained, Ut ſervientes 
oftia eccleſie claudent tempore yemali poſt initium pulſatio-' 


ms complitori ibidem, & tempore a/tivali poſi initium pulſa- | SF. | | 1F 
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tiomis i nite i  @pþud Stittum Martinzum, MS. Statuta 
Ecclef. Paulin. Cowell, edit. 17274. _ «TA It 


TJgnozamus, Is a word properly uſed by Grind 


and publick, and written upon the bill, when they miſ- 
like their evidence as defeRive, or too weak to rake 
good the preſentment; the effe& of which words ſo writ- 
ten is, that all farther inquiry upon that party for that fault 
is thereby ſtopped, and he delivered without further an- 
ſwer. It bath a reſemblance of that ancient cuſtom 
the Romans, where the judges, when they abſolved” a 
perſon accuſed, did write. A. upon a little table provided 
for that purpoſe, i. ab/olvimus ; if they judged him guilty, 
they wrote C, id Nt, condemnamus ; if they found the 
cauſe difficult and doubtful, they writ N. L. that is, non 
liguet. Aſconius Redianus in oratione pro Milone, Alexander 
ab Alexandro, Geneal. dierum, lib. 3. c. 14. Cowell. 
Fgnozan ce, ({gnorantia) Which is want of know- 
ledge of the law, ſhall not excuſe any. man from the 
penalty of it: And every perſon is bound at his peril to 
take notice what the law of the realm is; and ignorance 
of it, though it be invincible, where a man affirms that 


he hath done all that in him-lies, will not excuſe him. 


But though ignorance of the law excuſeth not, igno- 
rance of the fat doth; as if a perſon buy a horſe or 
other thing in open market, of one that had no property 
therein, and not knowing but he had right; in that 
caſe he hath good title, and the ignoratice ſhall excuſe 
him. But if the party bought the horſe out of the mar- 
ket, or knew the ſeller had no right, the buying in open 
__ would not have excule. Dog. and Stud. 5 
eb. 83, | Wu 
Jkenild-Street, Ts one of the four famous ways that 
the Romans made in England, called Stratum Icenorum, 
becauſe it took beginning ab [cents, which were the 


people that inhabited lag p<0y a and Cambrideefhire. 


Camd. Brit. f. 343. Leg. Edw, Conf. 6. 12. See 


Watling:Streer, 

Jlfozd:-Comb, See Harbours. 

Jlet, Alittle iſland. Corel, edit. 1727. | 
Jllevfable, That may or can not be levied, and there- 
fore nihil is a word ſet upon a debt i/leviable. 1d. ib. 


[{iterate. If I am a man illiterate or nor lettered, 
and I deliver a writing, which is read to me contrary ta 
that which is acknowledged in the deed; it is not a 
ood deed. 9 H. 6.59.4. 10 Hen. 6. 6. 10. 2 Rep. g. 
But if I can read, ſuch falſe reading will not be relieved, 


for it is my own folly. Skin. 159. | 
If agreement be to releaſe 20/7. and the other makes a 


general. releaſe, and he being not lettered, delivers it b 
agreement as a releaſe for 20/. only, this deed is void. 
47 Ed. 3. 3.6. 17. | a | 

If agreement be to releaſe all treſpaſſes, and in the deed 
is put a releaſe of land, and this is delivered by a man-nat 
lettered, as a releaſe only of treſpaſs, this deed is void. 
44 Ed. 3.23. 44 Aff. 30. | : 

So where there is not any agreement to make any re- 
leaſe, but a man comes to another not lettered, and 
prays him to ſeal a deed, ſaying, that. it ſball be ,no pre- 


-judice to him, and he ſeals it without hearing itz the 


deed.is a good deed, becauſe he did not pray to hear it. 


44 Aff. 30. 44 Ed. 3. 23. Dubitatur. 


If a man for great age cannot ſee toread, and ſeals an 
obligation upon falſe reading, he ſhall ayoid it. 3.4. 6, 


52. b. Mich. 9 Jac. in the Star-chamber, Shuter's: caſe, | 


cited 11 Rep. 28. Reſolved, though he was lettered ; for 
now. he has all his intelligence by hearing. 


If .a deed be read to a. man illiterate, to be upon | 


condition, where it is without condition, it 1s ' nat . his 
deed. 9 H.'6. 59. | 

If a deed be read to a man. illiterate, as a gift in 
tail, with a letter-of attorney, where it.is a\feoftment. in 
fee, it is good in all, as well in the eſtate as inthe let- 
ter of attorney ; for all is but one deed, and by the li- 
very ſecundum formam charte, nothing pales, . the deed 
being void. 3 Ed. 3. 31. 6. Curia, CA 


Inqueſt, impanelled in the inquiſition of cauſes criminal 
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If an obligation be read to a man illiterate, that he | 
binds himſelf by it in 5/7. where it is a 1oo/l, it is void 

In all. 3 Ed..3. 

If a man not letter'd will make a feoffment, and upon 
one parchment, &c. two feoffments are contained, and 
only one is read to him, yet the deed, for this feoffment 
which is read to him, 1s good. 3 Ed. 3. 32. 

Tf three diſtin obligations are written upon one piece 
of parchment, and one of them re fo read to the obligee, 
and he being a man not letter'd, ſeals and delivers the deed, 
this is good for that which was read, and void for the 
others. 11 Rep. 27. b. Piggot's caſe. 

- Jllumfnare, To illuminate, to draw in gold and co- 
lours the initial letters, and the ocaficadt pictures in 
manuſcript books——1ta ipſe epiſcopus libros ſcribere, illu- 
minare, & J/igare non faſiidirct. Brompton, y- anno 
1076, Thoſe perſons who particularly praQtiſed this art, 
were called i/liminatores, whence our [imners. 

mages, How to be defaced, 3& 4 E. 6. c. 10. 
mbargo, A ſtop or ftay, moſt commonly upon ſhips 
by publick authority. 18 Car. 2. cap. 5. See Merthants, 

Paaerogative. | 

_ ambezle, or Þ'1 befil, To waſte, ſcatter and conſume; 
as if a perſon intruſted with goods, waſte and diminiſh 
them, we fay he hath imbezi/”d the goods. 14 Car. 2. 
c. 31, See Felony, Sto2cs, Wool. | 

mbzacery. See Embzacery. 
mhbzocus, A brook, a gut, a water-paflage. Somner 
of Ports and Forts, p. 43%. © 
mpolvery. See Emb1oidery, 
mpalare, Toput in the pound. 
mmunities. See P2aerogatſve, London, 
'\mpanel, ( Impanulare,) To impanel a jury, is to 
Enter into a parchment ſchedule by the ſheriff, the names 
of the jury ſummoned to appear, for the performance of 
ſuch publick ſervice as juries are employed in. A privi- 
lege was ſometimes granted, that a perſon ſhould not be 

?mpanelled, or returned upon a jury. Non ponatur nec 
impanuletur in aliguibus aſſiſis, juratis, recognitionibus, &c. 
Paroch. Antiquit. pag. 657. See Kennet's Gloſſary. 

. Jmparlance, (/zterlocutio or znterloquela) Is a motion 
or petition made in court by the tenant or defendant, 
upon the count of the demandant, or declaration of the 
plaintiff; whereby he craves reſpite, or a'farther day to 
put in his anſwer. See Brook, tit. Continuance. Impar- 
lance is general or ſpecial. Special is with this clauſe, 
Salvis omnibus advantagiis, tam ad juriſdiftionem curie, 
quam ad breve & narrationem. Kitchin, f. 200. General 

'1s that which is made at Jarge, without inſerting that, or 
the like clauſe. Cowell. 

| After the declaration, and before the defendant can be 
compelled to plead, many times there is an imparlance 
which is a longer and further day given by the court, and 
uſually till the firſt day of the next term, upon a petition 
made by the - tenant or defendant, whereby he craveth 
Teſpite. And this ſeemeth to be ſpecial or general; ſpe- 

cial, as where this or the like clauſe is inſerted, Saving 

all advantages, as well to the ae) rogue of the court, as 
to the writ and declaration ; general, is conſequently where 

that or the like clauſe is not contained. Reg. Plactt. 55. 

Formerly the defendant in all cafes had an imparlance 
to the term next after the return of the proceſs, except 

the proceedings were by original, or for or againſt attor- 

nies or other privileged perſons, or againſt priſoners in the 
ruftody of the ata; in which caſes the defendant 
was bound to plead, without any imparlance, and the 
fame term the declaration was delivered, (if delivered four 


days before the end of the term) and except the proceed- | 


ings were by habeas corpus, or the proceſs was returnable 
the firft return of Eafizr or Michaelmas term, and the 
action laid in London or Middleſex ;* and in which laſt 
caſes, if the declaration was delivered before the eſfſoin 
day of Menſ. Paſ. or craſlinum animarum, the defendant 
'was to plead two days before the effoin day of the ſubſe- 
quent term. Mich. 5 Ann, But now, by a rule made 
in Trinity term 5 & 6 Geo. 2. upon all proceſs to be ſued 
out of this court, returnable the firſt or ſecond return of 
. any term, if the plaintiff declares in Loudon or Middleſex, 


Leg. Hen. 1.c.9.] 35 
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the declaration ſhall be delivered with notice to plead 
within four days after the delivery, and the defendant 
ſhall plead within the ſaid four days without imparlance: 
and in caſe the plaintiff declares in any other county Or 
the defendant lives above twenty miles from Londen 'the 
declaration ſhall be delivered with notice to plead within 
eight days after the delivery, and the defendant ſhall plead 
within the ſaid eight days without any imparlance; and 
in default of pleading in either of theſe caſes, Judgment 
may be entered. In both theſe caſes the declaration muſt 
be delivered at leaſt four days before the end of theterm 
excluſive of the day of the delivery, otherwiſe the defen. 
dant will be intitled to an imparlance. * 1 Att. Prag, 
K. B. 148, 149. 
The defendant may imparl if the plaintiff amend his 
declaration ; otherwiſe if he accepts of coſts, for by ſuch 
amendment it ſhall be accounted as a new declaration; 
but if the defendant accepts of coſts for ſuch amendment, 
it 1s intended that he is ſatisfied for what he is prejudiced 
by the amendment, and therefore it is reaſon he ſhould 
plead to the declaration ſo amended, and not imparl, 
2 L.P.R. 34, 35: cites Mich. 22 Car. 2, B. R, 
If the plaintiff declares, but proceeds no farther for 
three terms, defendant may imparl. 2 L£. P. R. 35, 
cites Hil. 23 Car. 
If the cauſe have proceeded to iſſue, and the defeudant 
amends his plea, he ſhall pay the plaintiff's coſts ; but 
the court will not grant an imparlance ; per Koll Ch. ]. 
I655. For after itſue joined, and warning given for a 
trial upon that iſſue, it 1s too late to imparl. 2 L. P.R. 


'The court would not grant the defendant an impar- 
lance, tho' he was ſued upon a bond of 28 years old, and 
could not ſee the bond ; but bid him pray oyer of it, and 
plead ; for the antiquity of the bond is no cauſe of im- 
= pgs 2 L. P. R. 35, 36. Paſch. 1656. YFohnſon's 
caſe. | 
Where the plaintiff ſues out a ſpecial origina], the de- 
fendant cannot imparl, but muſt plead as ſoon as the 
rules are out; becauſe, where the writ is general, the 
cauſe of aQion appears in the declaration, which the law 
allows the defendant convenient time to conſider of, and 
adviſe upon; but when the defendant is taken upon a 
ſpecial capias, there the declaration is mentioned in the 
writ itſelf; and the defendant ſees what the cauſe of ac» 
tion is, and may take a copy of it, and prepare his an- 
ſwer ready againſt the term by the times that the rules 
are out. ,2 E P. R. 36. | 
Imparlance is only to enable the party the better to in- 
form himſelf of the cauſe of a&tion, in order to his de- 
fence. 2 Show. 310. Trin. 35 Car. 2. B. R. Ano. 
A ſecond imparlance was moved for in a 90 warrants, 
and faid to have been granted, in the caſe of the city of 
London, but the court denied it; for A/try ſaid, that by 
the courſe of the court, they were to have but the com- 
mon imparlance,. And the court faid, that being ex 
gratia, they may grant or deny it as they pleaſe. Comb. 
12. Hill, 1 & 2 Fam. 2. Anon. Le TRI 
One pleaded a foreign plea after imparlance, which 
could not be; but it was objected, not to be after im- 
parlance, becauſe there was no entry of deſendit vim & 
injuriam ; but per cur. That is not neceſlary to an 1m- 
parlance. 13 Med. 307. Mich. rx W. 3. Lenore v. Bide 
ding tor. | 
Imparlances are allowed in general a&tions of treſpaſ*, 
but not in a ſpecial clauſum fregit. 3 Salk. 186, Hill, 
g W. 3. Ellis v. Thomas. oy 
No imparlance is allowed in an homine replegiando, Or 
in affiſe, unleſs upon good cauſe ſhewn ; becauſe it 13 
feſtinum remedium. 3 Salk. 186. Anon', See Pleaving» 
and 14 Vin. Abr. tit. [mparlance. lo 
Jmparſonee, As parſon imparſonee, p#rſona imparſs- 
nata, is he that is induRted, and in poſſef6on of a benehce- 
Dyer, fol. 40. num. 72. ſays a dean and chapter a? 
parſons imparſonees of a benefice appropriate unto them- 
Cowell, edit. 1727+ | | 
mpeachment, (from the Lat. impetere, ) Is the ac- 
cuſation and proſecution of a perſon for treaſon, or other 


and the defendant lives withia twenty miles of Loxdox, 


| 


crimes-and miſdemeanors. Any member af the houſe of 
commons 
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may not only impeach any ofie of their own | 


hs but alſo any lord of parliament, &c. and thereupon 
articles are exhibited on the behalf of the commons, 
and managers appointed to make good their charge 
and accuſation 3 which being done in the proper judica- 


ture, ſentence is paſſed, &c. And it is obſerved, that 
the ſame evidence is required in an impeachment in par- 
liament, as in the —_— courts of juſtice ; but not in 
hills of attainder. State rials, wol. 4. 311. vol. 1. 676. 
No pardon under the Great ſeal can be pleaded to an im- 
peachment by the commons in parliament. 12 W. 3. 


C2. = . 

Jmpeachment of waſte, ( Impetitio vaſt, from the 
French empechement, i. impedimentum) Signifies a reſtraint 
from committing of wa/?e upon lands and tenements ; 
and therefore he that hath a leaſe without impeachment of 
waſte, hath by that a property or intereſt given him in 
the houſes and trees, and may make wofte in them with- 
out being impeached for it, that is, without being queſ- 
tioned, or demanded any recompence for the waſte done. 
See Co. ib. 11. Bowle's caſe, fol. 82. See UWalte, 

Jmpechiare, (French empecher, Latin impetere,) To 
impeach, to accuſe and proſecute for felony or treaſon, — 
Et promifit Regi Navarre quod nunquam eum \mpechiaret 
pro morte difti Caroli de Hiſpania. Hen. de Knighton, ſub 
anno 1256. Spelman and Somner tell us, that it is derived 
from the Lat. 1mpetere, which is to accuſe, or in jus vs- 
care, from whence 7mpetitio ſignifies an accuſation, viz. 
ſme impetitione vaſti, 1s without impeaching or accuſing 
him of waſte, 

Ampedfarus, Expeditatus, impediati canes, Dogs lawed 
and diſabled from doing miſchief in the foreſts, and pur- 
lieus of them. Omnes canes infra fereſtam ſolebant Ed 
impediati aut amputati ſmifiro ortellls, Cowell, edit. 
1727, 

Jmpediens, A defendant, or deforciant. Cowell, edit. 
1727. | 

mpediments in law, Perſons under impediments 
are thoſe wichin age, under coyerture, non compos mentis, 
in priſon, beyond ſea, &c. who, by a ſaving in our laws, 
have time to claim and proſecute their right, after the 
impediments removed, in caſe of fines levied, &c. 1 
Ric, 3. cap. 7. 4 H. 7. cap. 24. See Limitation, 

Jmperiale, A ſort of very fine cloth, Cowell, edit. 
1727. | 

Jmpeſcatus, Impeached, accuſed. Burgenſes & p1iſ- 
cateres crvitatis noſlre London, ſuper illicitis negotiationibus, 
&c, calumpniati eſſent coram nobis & impeſcati, Pat. 18 
Ed. 1. þ. 1. m. 15, intus. | 

Jmpcritio, Accuſation or impeachment: As, /ine im- 
petitione wa/tz, or, ſme impedimento vaſit, i. e, without 
impeachment of waſte, the party ſhall not be queſtioned 
or accuſed for any waſte. Cowell, edit. 1727. | 

Imperratſon, ( Impetratio,) An obtaining by requeſt 
and prayer. It is uſed in our ſtatutes for the pre-obtain- 
ing of benefices and church offices in England, from the 


court of Rome, which did belong to the gift and diſpoſi- 


tion of our Lord the King, and other lay-patrons of this 
realm ; the penalty whereof was the ſame with proviſers. 
% £4. Z- See 38 Ed. 3. flat. 2. cap. 1. | 
_ Jmpierment, Signifies as much as impairing or pre- 


Judicing, For the words of the ſtatute 23 Hen. 8. c. 9. 


ae, To the impierment and diminution of their good name. 
Jmplead, (from the Fr. plaider,) To ſue, arreſt or 


Proſecute by courſe of law. 


Implements, (From the French word employer, to em- 
ploy; or the Latin imple, to fill up,) Is uſed for all 
things neceſlary for a trade, or furniture of. a houſhold : 
And in that ſenſe you ſhall often find the word uſed in 
roo and conveyances of moveables. Cowell," edit. 

Je h | x 

Implication, Is where the law doth imply ſomething 

that is not declared between parties in their deeds and 


Agreements: And when our law giveth any thing to a 


man, it giveth implicitly whatſoever is neccſlary for the 
yoying the ſame. Facob. | 
It is a general rule, that where an eſtate js to be raiſed 
' unplication, it muſt be a neceflary and inevitable im- 
PiCation, and ſuch as that the words can have no other 
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conſtruQtion whatſoever. Arg. Caſes in Chan. in Lord 
Talbot's time, 9 Mich, 1733. in the caſe of Lord Glener* 
chy v. Bofville. | e2in urs , 

An implication cannot be intended by deed, unleſs there 
are apt words, but otherwiſe in a will. Brewnl, x 53; 
Mich. 15 Fac. Nevil v. Nevil. 

An implied intent muſt not, without clear expreſſion, 
alter the equitable general law. Arg. Hill. 28 & 29 
Car. 2. 1 Chan. Caſes 297. in the caſe of Ford Lord Grey 
v. Lady Grey & al. | 

An eſtate by implication was never thought of in a_ 
deed, nor in a will but in caſe of neceflity. 4 Mod. 1 56, 
Mich. 4 W.& M. B. R. Davis v. Speed. | 

No implication ſhall be allowed againſt an expreſs 
eſtate limited by expreſs words. 1 Salk. 226. Hill. 5 IF. 
& 1. B. R. Goodright v. Corniſh. 

An expreſs eſtate for life cannot be enlarged by im- 
plication, but by expreſs words it may ;' per Wright K. 
and 2 Ch, J. and 1 J. Mich. 1703. 2 Fern. 449. Bam- 
field v. Popham. See Tail, wilt. x 

Jmpoſſibility. A thing impoſſible in law, is all one 
with a thing impoſſible in nature: And if any thing in a 
bond or deed be impoflible to be done, ſuch deed, &c. is 
void. 21 Car. 1. B. R. Yet where the condition of a 
bond becomes impoflible by. the a of God, in ſuch caſe 
it is held the obligor ought to do all in his power towards 
a performance; as when a man is bound to enfeoff the 
obligee and his heirs, and the obligee dies, the obligor 
muſt enfeoff his heir. 2 Ca. Rep. 74. 

Jmpoſt, (From the Lat. izpono, ) Signifieth the tax re- 
ceived by the Prince, for ſuch merchandiſe as are brought 
into any haven within his dominions from foreign na- 
tions. 31 Eliz. 5. It may in ſome ſort be diſtinguiſhed 
from cuſtom, becauſe cuſtom is rather that profit the 
Prince maketh of wares ſhipped out; yet they are fre- 
quently confounded. Cowell, edit. 1727. 

Jmp:eſt-money, Money paid at liſting of ſoldiers : 
from the prepoſition in, and Fr. preſt, paratus. | 1d. ib. 

Jmpzetiabilis, Is a word often mentioned in att. 
Pariſ. and it ſignifies invaluable. . | | 

mpzimery, A print, impreſſion; alſo the 'art of 
printing, and likewiſe a printing-houſe. Stat. 4 Car. 2. 
Ce 23, | 
mp!ifii, Thoſe who fide with, or take part with 
another, either in his defence or otherwiſe, Tis men- 
tioned in Matt.” We/tm. viz. furamentum ex parte Regis 
Anglorum fuerat violatum dum impriſii ſu: ob graviſſimam 
redemptionem ſunt redempti, pag. 282. So' in another 
place, Omnes homines & imprifii Domini Ludovic, &c. 
So in Matt. Pariſ. pag. 127. Duod nos erimus imprifii 
egjuſdem Regis, &c. 

Jmptiſonment, (mpriſonamentum,) Is the reſtraint 
of a man's liberty, whether it be in the open field, or in 
the ſtocks, or cage in the ſtreets, or in a man's own houſe, 
as well as in the common gaol. And in all theſe places, 
the party ſo reſtrained is ſaid to be a priſoner, ſo long as 
he hath not his liberty freely to go at all times, to all 
places whither .he will, without bail or mainprize. 
Cowell, edit. 1727. 

None ſhall be impriſoned but by the lawful judgment 
of his peers, or by the law of the land. 4. C.g H. 3. 
&.2% 2084: A. 5. $5: | M 
Bailifts accountant not having lands to be attached by 
their bodies, to render account. St, Marleb. 52, H. 3. 
Co 2J, | 
Lnecution againſt the body on a ſtatute merchant, Se. 
de Merc. 11 Ed. 1. | rr T0 SE 

The creditor on a ſtatute merchant to find his debtor 
in priſon with bread and water, St. de Merc. 11 Ed. 1. 
and to recover it in coſts, 1bid. | 

See Falle Jmpziſonment, Habeas Cozpus, 
[mp20p2iation, Is properly ſo called, when a benefice 
eccleſiaſtical is in the hands of a layman ; and appropria- 
tion when'in the hands of a biſhop, college or religious 
houſe, though ſometimes they are confounded, It is ſaid 
there are 3845 impropriations in England. 1d. ib. 

mp2ovement. See Appzovement. 
mpuiare, To improve land. [mpruiamentum, the 
improvement ſo made of it. 1d. 76. 1 
I 
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Att attter dzofr, In another's right ; as where execu- | 
tors or adminiſtrators ſue for a debt or duty, &c. of the 
teſtator or inteſtate. ſb 

Jnblaura, Profit or product of ground. Corwel!, 
edit. 1727. TUE | 
Inbozh and DOutbozh, Saxon. See Camder's Bri- ' 
tan. in Ottadinis, where he ſays, ſpeaking of Edeling- 
bam, the barony of Patrick Earl of Dunbare, which alſo 
was Inborow and Outborow between England and Scotland, 
as we read in the book of Inquiſitions, that is, (as he be- 
lieves) he was fo allow, and to obſerve in this part the. 
ingreſs and egreſs of thoſe that travelled to and fro be- | 
tween both realms; for Engli/hmen in ancient time called 
in their language an entry and fore-court or gate-houſe, 
inborow. Cowell, edit. 1727. 

ncaltellare, To reduce a thing to ſerve inſtead of a 
caſtle; the word is often applied to churches, as in Gerva/. 
Dorob. anno 1144. viz. Qui poſt mortem patris eccleſiam 
incaſtellatam retinebat, So in Malmſbury. Ecclefiam B. 
Marie genetricis Dei Lincoln. incaſtellaverat. | 

Jn caſu conſimili. See Caſu conſimili, 

In caſu pzoviſo. See Talu p1oyils., 

ncauſtum. See Encauſtum. 

Ancendiary, Sce Arſon, Burning. 

nception., The ſame perſon is patron and incum- | 
bent, and he deviſes the next avoidance it was objected, 
that by his death the church is void, and then the pre- 
ſentation is a choſe en ation, and not grantable, and the * 
deviſe takes not effect till after the death of deviſor, and 
| therefore void; but held a good deviſe, becauſe it has in- | 
ception in his life. Rel. Rep. 214. 13 Fac. B. R. in; 
caſe of Harris v. Auften. 3 Bulft. 42. S. P. 

The condition of a leaſe was, that if he alien to any | 
perſon during his life, the leſſor might enter. Leflee de-. 
vifes it to B. this does not take effect in his life, but. 
has inception in his life. Rel. R. 214. cites D. 45. 6. 
3 Bulſ. S. C. cited. 7 

Leaſe to 4. for life, remainder to the right heir of 4. 
this is a good remainder to veſt upon the death of A. for 
the inception in his life. Rol. R. 215. cites 7 H. 4. 

Inſtitution gives inception to a lay fee, fo that if 
a caveat be entered after to prevent induction, a pro- 
hibition ſhall be granted, 2 Rol. 294. Prohibition (M) * 
pl. 14. | 

nceſt, See Lewdneſs, | | 

nchantet, ( Fncantator) Is he that by charms or 
verſes conjures the devil. Dui carminibus vel cantiunculis 
dzmonem adjurat, The ancients called them carmina, 
becaule in thoſe days their charms were in verſe. 4 Par. 
ini. 44. See Witchcrafr, | 

Jnchantreſs, ( Incantatrix,) Is a woman that uſes 
charms and- incantations. See Jnchanter, 

Incharrare, To give any thing by an inſtrument in 
writing. Conceffit iþfi comiti terram ipſam & incharta- 
vit -poft aliquit annos, ut poſſeſſio fua fic firmius roboretur. 
Matt. Pariſ, Anno 1252. + : 

Fncident, Hadens, Signifies a thing neceſſarily de- 
pending upon” another as more principal. For example, 
2 court-baron is ſo incident to a manor, and a court of : 
' pye=powders to a fair, that they cannot be ſevered by | 
grant; for if a manor or fair be granted, theſe courts. 
cannot be ſevered. MKitchin, fol. 36. See Co. on Litt. 

ol. 151. | | 
£ The law gives to every tenant for life, as incident to 
his eſtate without proviſion of the party, three kinds of 
eſtovers, viz. houſebote, which is two-fold, viz. for. 
building and burning. Ploughbote, . that is eftover for. 
ploughing ; and 'hay-bote, that Is eftover for fencing 
and inclofing ; and theſe muſt be reaſonable, and leſſee 
may take them upon the land demiſed without any aflign- | 
ment, unleſs reſtrained by ſpecial covenant. And the 
fame of tenant for years. Co. Lit. 41. b. ] 
| If a man ſeiſed of land in fee, leaſes it for life or years 
{excepting all timber trees) and after the 'lefſor has an. 
intention to ſell the trees excepted; the law gives to 
him and ſuch as will buy them power, as incident to the | 
exception, to come upon the land of the Jeflor to ſhew. 
the trees, and the buyers to view them ; for without this 


ITY 


of neceſlary conſequence, gives you all 


[ef 2. 
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they cannot view them, Reſolved 11 Rep. 52. Lifard 
caſe, | | | 2 

Licence to lay pipes of lead in another's land to con. 
vey water to my ciſtern; I may enter and dig the ground 
to amend the ſaid pipes, though it be not expreſsly gran- 
ted; for it is incident to ſuch grant. Br, Incidents pl, 
8. cites 9 Ed. 4. 35. ak 

If licence be given to a duke to hunt in a park, the 
law gh renrtagon Tr gies ſuch attendance as are requiſite 
to the dignity of his eſtate. 9g Rep. 49. b. Trin. 8 © 
in the Earl o& Salep's caſe. eparojogs hs, JO 

Licence to erect a hay-ſtack, gives licence to incloſe, 
Admitted, Arg. 2 Rl. R. Hill. 17 Fac. B. R. in 
caſe of Webb v. Paterne/ter. 

At niſiprius, coram Holt, the queſtion upon evidence was, . 
whether every houſe in the market round, had fo many feet 
of ground toward the market belonging to it. Per Holt 
Ch. J. If the act for building of Looks orders a man 
to build his houſe contiguous to his neighbour's ſoil, it, 
eaſements over 
your neighbour's ſoil, as lights, paſſage, &c. without 
which you cannot uſe your houſe ; but thereby gives you 
no intereſt in the ſoil. And in this caſe a houſekeeper 
who pretended the like intereſt before his door, though he 
derived his title under another perſon, was denied to be 
a witneſs. 12 Med. 372. Paſch. 12 W. 3. Farmers of 
Newgate Market v. Dean and Chapter of St. PauPs. 

If a man, either by grant or preſcription, has a right 
to a wreck thrown on another's land, ' of neceſlary con- 
ſequence he has a right to a way over the ſame land to 
take it; and the very poſſeſſion of the wreck is in him 
before ſeizure. 6 44d. 149. Paſch. 3 Ann. B. R. Anm', 


'Dee I4 Vin. Abr. tit. Incidents. 


Jnclaudare, Is mentioned in the Mona/ticon, 2 tom. 
þ. 598. and ſignifies to fetter a horſe, viz. Et þ inclau- 
det palefridum Regis dabit ei palefridum 4. marcarum, &c. 

AJnclauſa, A home-cloſe, or incloſure near the 
houſe. Dicunt per facramentum ſuum, quod capitals 
meſſuagium valet per annum cum tata inclauſa 11 ſob 
Paroch, Antiquit. pag. 3I, 

Jncle, To what duties liable, 4 7. & M. c. 5. 
7 Ann. c@ 7. ſeft. 24. 12 Ann. ft. 2. c. 21. 

Jncloſures, Deftroying them in the night, to be 
made good by the neighbouring towns, 13 #4. 1. /t. 1. 
c. 46. 3&4 E4d.6.c.3. 6G 


09; -T. £210. 


_ © Throwing down incloſures in the night, to be puniſh- 


ed with treble damages, 3 & 4 Ed. 6. c. 3. ſed. 4 
22 & 23 Car. 2. @ 7. 

Perſons obtaining incloſures or waſtes diſabled, 9 & 10 
IW. 3. c. 36. ſet. 10. | 

Taking away gates, pales, poſts, ſtiles or hedge wood, 
or deſtroying them, how puniſhed, &c. 43 Eliz. c. 7. 
I5 Car. 2. c. 2. 3 W.& M. c. 10. f.'g. 5 Ga. b 
Cc. 15. fet?. 6, 6 Geo. 1. c. 16, - 

See Appzovement, Waſtes, 

| mpeg poorry See Lewdneſs, 

ncopolitus, A proctor or vicar : Prohibeo ne ſumme- 

neas monachos, &c. ut eant ad hundreda, nec ad firras, ſed 


incopolitos ſuos, vel unum ex bominibus ſuis mittant. Leg- 


H. 1. Monaſt. 1 tom. pag. 1023. 
Jnerementum,——Dea). B. quoddam incrementum 
terre mee apud D. &c. by which is meant a parcel of land 
incloſed out of common or waſte ground, But the word 
was more often uſed for advance in rent or other pay- 
ment. Reddendo antiquam firmam & de incremento 
xi 5. Paroch. Antiquit. pag. 164. Taxatio ſpiritualitatis 
una cum increments per relaxationem. Ibid. pag. 316. To 
which was oppoſed decrementum, abatement, whence d- 
crements in the buttery-books, on Accounts of Batteling 
in Oxford. Cowell, edit. 1727. 17 
Jncroach, ( Zzcreciare.) See Encroachment. Ad- 


-mirals and their deputies do incroach to themſelves jurit- 
ditions, &c. 15 R. c. 4. See 14 Vin. Abr. tit. I 


croachment. : 

Incumbent, (from the Latin verb inczmbo, to mind 
diligently,) Is a clerk reſident on his benefice with cure, 
Co. Lit. f. 119. and called incumbent of that church, be- 


cauſe he doth or ought to bend his whole ſtudy to charge 


Fi: $:- 
10 H, 6. 7. and 1& 2 Ph, & Ma. 17. 
cee Ecclefialtical courts, Daths, Muare impe- 


hjs Cure. 


” 


+ H(monys, Urare: {2507 pod ng 
NN ante. See Mozigage, Purchaſe, and 
Vin, Abr. tit. Incumbrance. , _ : . 
Jncurramentuin, Is uſed in Rot. Vaſe. 17 Ed. x. Ml. 
13. 'for incurring Aa penalty, or becoming ſubject to a 
Fne or amercement. So 7Ncarrs aircur to be liable to 
another's legal cenſure or puniſhment. As in the itat, 2 
Wiſe. © 37- Statutum eft quad ejuſmodi tenentes capitali- 
bus domints aut regt incurrantur, _ 32 ; 
Jndebirarus allumplit, ls uſed in declarations -and 
law proceedings, where .one is indebted unto another in 
any certain ſum 3 and the law creates it: It is alſo an 
ation thereupon. Prat. Attorn, And it has been 
held, that the aftion upon 71debitatus afſumpſit lies in" no 
caſe, but where debt will he for the ſame thing. 1 Salk. 
24 See Action, Alfumplit. * hs Pap 
Jndecimable, (Zndecimabilis) That is not tithable, 
or ought not to pay any tithe. 2 par. [n/t. 490. 
Indefeiſible, That cannot be defeated, undone, or 
made void : As a;good and indefeifible effate, &c. 
Tndefenſus, One that is impleaded, and refueth to 
anſwer, Et prediflus Tudeus mbhil ſeiſcit dicere contra 
feftam dicti Ricard, nec voluit ponere ſe in inquiſitionem 
aliquam. Conſideratum eſt, quod tanquam indefenſus fit in 
miſericordia, &c, Communia de Mich, $0 H. 3. Rot. 
. Intus. LES aKS: 
, Jndemnity, When a church is appropriate to an 
abbey or college, then the archdeacon for ever loſeth his 
induction money, in recompence whereof he ſhall have 
yearly out of the church ſo appropiate xit . 'or it 5. 
more or leſs, for a yearly penſion, as it is agreed at the 
time of the appropriating : And bis payments are called 
penſims or 'jndemnities, MS. in Bibl, Cott. fub effigie 
Cleopatrze. F. 1. fol. 84. a. 
General indemnities in time of infſurreQion, T1 Ed. 3. 


BE 6 1 #- $6 © 1486S $625 D'9-- 56 
R3f.1 c.6. 11R,®. <1; 21'R.2, £14. 7 
H. 4. c. 18. 1 H.5.c.6. 1 H. 7. c. 6. 12 Gar. 2. 


ei, 11. & M. fl. 2. +8. 2W:.& M.H. 2. 
© 1} 4&S 5W, & M. c. 19. 1G. 1. fl. 2. c. 39. 
I9 Geo, 2, c. 20, & 39. ſed. 18. | | 
Jndenture, (ndentura) Is a writing compriſing ſome 
contract, conveyance or covenant between two or more, 
and being indented in the top anſwerable to another part, 
which hath the ſame contents, it thence takes its name ; 
 anddiffers from a deed poll, which is a ſingle deed unin- 
dented, Coke on Lit. fol. 229. 
| If a deed or writing begins, This indenture, &c. and 
K not indented, it is no indenture ; but it may work as 
a deed poll: But if the deed is aQuually indented, and 
there are no words importing an indenture, it is never- 
theleſs an indenture in law. 7/o0d's Infl. 223. Cro. Elis. 
472. A dced of bargain and fale of freehold lands, &c. 
muſt be by indenture inrolled, &c, Stat. 17 H. 8. cap. 
16, Words in indentures, though of one party only, 
are binding to both parties. Cro. El:z, 202, 657. 
ndia Company. See Eaſt-Jndia Company, 
ndia goods, A duty upon 1ndia linens and filks 
exported, 1 Jac. 2. c. 5. 
All Zndia goods to be ſold by inch of candle, 9 & 10 
W.3. c. 44. f. 69. * | 
A duty of 5 cer cent. upon India goods, 9 & 10 IV, 
3 c 44+ ſer. 76, 
Additional duties on wrought filk, &c. 9 & 10 FF, 3. 
C. 44. ſet. 80. 11 & 121. % c. 3. als 24 
Made perpetual, 7 Ann. c. 7. and part of the aggre- 
Late fund, K5 Geo. Io Co 8. | 
rawback on exportation, 11 & 12 IF 3. c. 3. /. 5. 
Several India goods prohibited to be worn, or to be 


imported in any other port than Londen, 11 & 12 JF. 3. 


© 10. 10 Geo. I. c. 11. 
Wrought lilks, £&c. to be warehouſed till exported, 
1& 12.3. 10. |. 2. ET, 
Toe to lie on owner, 11& 12 //. 3. c. 10. /. 4. 
x. ' pony but the half ſubſidy, ir & 12//, 3. c. 10. 
The terms muſlins and painted callicoes explained, 12 


& 131F. 
"7a * C. II, ſef?, I. 
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Duties on japanned and lacquered goods to be paid ad 
valorem, 12 59 I377. 3. c. +3 oe ee 41; p 
- Unrated India goods to pay cuſtom as ſold at the fale, 
2 & 3 Ann, c. 9. feet. 6. $+- Ay SR... 5 
_-Security to be ,given for importing the goods to Great 
Britain, and paying the duties, 6 Ann. c. 3, _ ; 
. Bonds for exporting India goods. to be delivered up, if 
no proſecution within three years, 8 Ann. c, 13. [. 24. 

India goods to be carried to Ireland only from Eng- 
m— — 4-77: 5; | 
Printed ſilks, callicoes, &c, not marked forfeited, 5 
Geo, 1, c, 11, {. 15, | : 
| India goods carried to Ireland, Terſey, Guernſey, Alder- 
ney, Sark, or. Man, or the plantations, not ſhipped in 
Great Britain, forfeiture of ſhip and goods, 7 Geo. 1. c. 


EES hs. EL SL: FC &- . 
he time of ſale for unrated India goods, enlarged to 
three years, 7. Gez. 1. c. 79 © Ah: "Wy : 
The 11 & 12. 3. c. 10. ſhall not extend to any 
goods made up in furniture before the 2 5th of December 
1722, Io Ged. 1. c. 11. ; " 
Foreign goods may be taken out of warehouſes and 
refreſhed, 15 Geo. 2. c. 31. ſee. 8. | 
Unrated Ea/t- India goods to pay ſubſidy of 5 per cent. 
21 Geo. 2. c 2. ſeft. 2. IE. Fats 
Jiadicavir, ls a writ or prohibition that lieth for a pa- 
tron of a church whoſe clerk is defendant in court 
chriſtian, in ation of tithes commenced by another 
clerk, and extending to the fourth part of the church, 
or of the tithes belonging to it ; for in this caſe the ſuit 
belongeth to the King's court by the ſtat. I/7R. 2. c. 5. 
Wherefore the patron of the defendant, being like to be 
prejudiced in bis church and advowſon, if the plaintiff 
obtain in the court chriſtian, hath this means to remove 
it to the King's court. Reg. Orig. fol. 35. See Old 
Nat. Brev. fol. 31. and Britton, c. 109, | 
Remedy for the patron diflurbed by it, 13 Ed, 1. ft, 
I. C. 5, fett. 4. 


The eccleſiaſtical court may hold plea of tithes not 
amounting to, the fourth of the church, Sz. Circumſp, 
Agatis, 13 Ed. 1. ft. 4. 

| It ſhall not be granted ti!l the matter is conteſted in 

the ſpiritual court, 34 Ed. 1. fl.1. | 

Jndico and Jndigo, Reſtraints on exporting it from 
the plantations before it hath been in England, 12 Car. 
2. cap. 18. ſeft. 18. 15 Car. 2. c. 7. ſet. g. 

_ To what duties liable, 4 /. & M. c. 5. je. 2. 
Indico may be imported, 7 Geo. 2. c. 18, ; 
Jndicted, ( Þdifatus) When any one is accuſed by bill. 

or declaration, preferred to jurors at the King's ſuit, 
for ſome offence, either criminal or penal, he is ſaid 
to be indifed thereof. Cowell, edit. 1727. 

Jndictio, The ſame with indictment. Nonnunguam 
enim fiunt ws, 0 de foreſia, & indiftiones vulgariter 
/ic appellate, Du Freſne. | 

Jndicion, ( /ndi&is, ab indicends) The ſpace of fifteen 
years, by which account charters and public writings 
were dated at Rome, and anciently in England too, every 
year ſtill increaſing one, till it came to fifteen, and re- 
turning to one again ; which account of time began at 
the diſmiſſion of the Nzcene council, Anno 312. Fatta 
ſunt heac anno Dominice nativitatis 904, IndiQtione B, 
Regni vero Eadgari Anglorum Regis ſexto. Charta Ead-. 
gari Regis Ofwaldo epiſcopo Wergeceqſire. And a charter 
of King Hen. III. dated apud Chippenham, 18 die April. 
inditione mona, Anno Domini 1266, Cowell, edit. 
1727, . 
| *Jndictment, ( ndifamentum, from the French end:- 
tr, deferre nomen alicujus, indicare,) Is a bill or de- 
claration made in form of law, (for the benefit of the 
commonwealth) exhibited as an accuſation of one for 
ſome offence, either criminal or penal, unto jurors, and 
by their verdict found and preſented to be true, before an 
officer having power to puniſh the ſame offence. Tet 
ſeems to be an accuſation, becauſe the jury that inquireth 
of the offence, doth not receive it, until the party that 


| offereth the bill appearing ſubſcribe his name, and proffer 


oath for the truth of it. It is always at the ſuit of the 


and differs from an accuſation in this, that the 


preferror 


King, 
"= WY 
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preferroy is no way tied to the proof thereof upon any 


| penalty, if it be not proved, except there appear conſpi- 


racy. Covell, See Smith de Rep. Angl. lib. 2. cap. 19. 
Staundf. PI. Cor. lib. 2. cap. 23, 24. fic uſqs, ad 34+ 

An inditment is defined an accufation at the ſuit of 
the King, by the oath of twelve men, of the ſame county 
wherein the offence was committed, returned to inquire 
of all offences in general in the county, determinable by 
the court in which they are returned, and finding a bill 
brought before them to be true : But when ſuch accu- 
fation is found by a grand jury, without any bill brought 
before them, and afterwards reduced to a formed indict- 
ment, it is called a preſentment: And when it is found 
by the jurors returned to inquire of that particular offence 
only which is indicted, it is properly called an inquiſition, 
2 Hawk, P.C. 209. | 

An indictment is a brief narrative of an offence com- 
mitted by any perſon, which the publick good requires 
ſhould be puniſhed ; and therefore it is ſaid to be a pro- 
ſecution at the ſuit of the King merely. 2 Hal. Hit. 
P.C. 169. 2 Hawk. P.C. 210. 

Hence alſo, from its being the King's ſuit, it is every 
day admitted that the party, who proſecutes it, is a good 
witneſs to prove it. 2 Hawk. P.C. 210, 

And from its being the King's ſuit it is agreed, that no 
damages can be given the party grieved upon an indict- 
ment, or any other criminal prolecution ; notwithſtanding 
the King, by his commiſſion erecting a new court, ex- 
preſsly direct that the party ſhall recover damages by ſuch 
a proſecution. 2 Roll. Abr. 83. .Cra, Car. 531, $56. 
2 Hawk, P.C. 210. ; 

Alſo where by ſlatute damages are given to the party 
grieved by the offence intended to be redrefled, it ſeems 
that they cannot be recovered on an indictment grounded 
on ſuch ſtatute, unleſs ſuch method of recovering them 
be exprelsly given by the ſtatute ; but that they ought to 
be ſued for in an action on the flatute, in the name of 
the party grieved. 1 Jones 380. Cro. Car, 448, 1 
Rell, Abr. 220. 2 Hawk, P.C. 210. 

| But if a ſtatute prohibit any act to be done, and by a 


| ſubſtantive clauſe gives a recovery by action of debt, bill, 


plaint, or information, but mentions not indictment, 
the party may be indicted upon the prohibitory clauſe, 
and thereupon fined, but not to recover the penalty, as 
upon the ttatute of 3 Fac. cap. 5. prohibiting recuſants 
to baptize their children by a popiſh priett ; but then it 


| ſeems the fine ought not to excced the penalty. 2 Hal. 


Hiſt. P. C. 171. and fee Cro, Fac. 643-4. 

But if the act be not prohibitory, but only that if any 
perſon ſhall do ſuch a thing he ſhall forteit 5 /. to be re- 
covered by action of debt, bill, plaint, or information, 
he cannot be indicted for it ; but the proceeding mult be 
by aQion, bill, plaint or information. 2 Hal. Hift, P, 

71. | | 

Abd altho' damages cannot be recovered on an indict- 
ment, yet the court of King's Bench, having the King's 
privy ſeal for that purpoſe, may give to the proſecutor 
the third part of the fine aflefſed on a criminal profe- 
cution for any offenc tloever. 1 Keb. 487. 2 Hawk, 
P.C. 210. | 

Alſo it is every day's practice of that court, to induce 
defendants to make fatisfaRica to the proſecutors for the 
coſts of the proſecution, and alſo for the damages ſuſtained 
by the injury, whereof the defendants are convicted, by 
intimating an inclination on that account to mitigate the 
fine due to the King. 2 Hawk, P.C. 210, 


x. What matters are indiftable z where an indiftment is 
neceſſary, or the party may be tried for a capital offence 
avithout it. 


| 2. By whom an indiftment is to be found; who may and 
eught to be indifters; and whether the indiHors, or grand 
jury, may find part of a bill brought before them true, and 
tart falſe. | 
3. Within what place the offence inquired of muſt ariſe, 


4+ What ought to be the form of the body of an indiftment 
at Common law, and how it ought to ſet forth, 1. The 


ſub/tance and manner of the fa ; 2aly, The perſons men- | 


3 
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tioned or referred to in it; 2dly, The thing wheys: 
offence was committed ; and 4t bly » The oreamflancy y 


time and place. 


5. Where the offence indifted may be laid jrin 
where ſeverally, and where bath Jointly and fowalf re 


where the offences of ſeveral perſons may be [il ; . 
diftment. f ſe al perſc y be laid in one "A 


6. What ought to be the form of the caption of an indie. 


ment ; and where an indiftment may be quaſhed. 


1. That matters are indiftable ; where an indiftment i; 


neceſſary, or the party may be tried for a capital 
without it, | F OO 


Not only capital offenges, ſuch as treaſons 2nd felon; 
are indictable, but likewiſe a!l other crimes xg, 
publick nature, and mala in ſe, tho” of an inferior king 
as miſpriſions, and all other contempts, all diſturbances 
of the peace, all oppreſſions, and all other miſdemeaners 
whatſoever of a publick evil example againſt the Common 
law, may be indicted. 2 Hawk. P.C. 210. 

But no injuries of a private nature, unleſs they ſome 
way concern the King, can be puniſhed by way of indiQ- 
ment at Common law. 27 Af. pl. 20. Bro, Indiftmen 
ib, Carth. 277. Preſentment 26. 

Alſo generally where a ſtatute either prohibits a matter 
of publick grievance, or commands a matter of publick 
convenience, as the repairing the common ſtreets of a 
town, &c, every ſuch diſobedience of ſuch ſtatute is in- 
dictable; but if the party hath once been fined on an 
action on the ſtatute, ſuch fine is, it ſeems, a good bar to 
the indictment, becauſe by the fine the end of the ſtatute 
is ſatihed. 2 Inf. 55, 163. Cro. Jac. 577. 1 Mm, 
34. 1 $14, 209. ; 

_ Alfo if a ftatute extend only to private perſons, or 
if it extend to all perſons in general, but chiefly concern 


diſputes of a private nature, as thoſe relating to diſtreſles 


made by lords on their tenants, it is ſaid, that offences 
againſt ſuch ſtatute will hardly bear an inditment, Sid, 
209, 2 Med. 34. 1 Med. 71, 288. 1 Lev. 299, 
Raym. 205. 1 Vent, 104, 2 Int. 121, 232. 2 Hawk, 
P.C. 211. Kg 

Alſo where a ſtatute makes a new offence, which was 
no way prohibited by the Common law, and appoints a 
particular proceeding againſt the offender, as by commit- 
ment, or action of debt, or information, &c. without 
mentioning an indictment, it ſeems to be ſettled at this 


day, that it will not maintain an inditment, becauſe the 


mentioning the other methods of proceeding only ſeems. 
impliedly to exclude that of indictment. 1 Show. 398. 
3 Keb. 34, 273. Cro, Fac. 643, 644. 3 Med. 79. 
Yet it hath been adjudged, that if ſuch a ſtatute gives 
a recovery by action of debt, bill, plaint or information, 
ar otherwiſe, it authorizes a proceeding by way of in- 
dictment. Trin. 3 Geo. 1. Rex, v. Dixon. 2 Hawk, 
P. GC. 21; | 
Alſo where a ftatute adds a new penalty to an offence 
prohibited alſo by the Common law, it is in the election 
of the proſecutor to proceed either at Common law, or 


| on the ſtatute; and if he conclude his indictment contra 


formam flatuti, and cannot make it good as an indict- 
ment on the ftatute, yet if the indictment be good 3s 
an indictment at Common law, it ſhall ſtand as ſuch, 
and the words contra formam /tatuti ſhall be rejected. 
2 Hawk, P.C, 211. 

In all criminal caſes the moſt regular and ſafe way, 
and moſt conſonant to the Common law, and the ſtatutes 
of Magna Charta, cap. 29, & Ed. 3. cap.9. 25 Ed. 3. 
cap. 4. 28 Ed. 3. cap. 3. and 42 £4. 3. cap. 3. is by 
preſentment or indictment of twelve ſworn men ; yet at 
Common law there were ſeveral means of putting the 
party to anſwer for a criminal offence without any indidt- 
ment, ſome whereof are ſtill in force; and others either 
grown obſolete, or wholly taken away by ſtatute. 2 Hal. 
Hiſt. P. C. cap. 20, | 

I. If a thief or robber had, on freſh purſuit, been 
taken with the mainour, and the goods found upon bim 


brought into. the. court. with kim, he. might have vr 
; trie' 
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od | iately, without any indictment: And this is 
arp er bo the proper ied of proceeding in ſuch 
ors which had the franchiſe of infangthefe, but is 
obſolete at this day. 2 Hawk. P, C. 210, . ; 

2, Another kind of proceeding in caſes capital without 
:ndictments is, where an appeal is brought at the ſuit of 
the party, and the plaintiff is nonſuit upon that appeal, 
»t the offender ſhall be arraigned at the King's ſuit upon 


ſuch appeal 3 and fo it is in caſe the appellant die, or re- | 


Jezſe; and in ſuch caſe, altho' the party be indicted as 
well as appealed, yet upon the nonſuit of the plaintiff, 
the proceeding for the King ſhall not be upon the in- 
diament, but upon the appeal. 2 Hal. Hf. P. C. 
TY i perſon indicted of treaſon or felony confeſſes 
the fat, and accuſes others of being guilty of the ſame 
offence with him, by which he becomes and is admitted 
an approver, the parties accuſed may, on his appeal, be 
tried without other indictment or preſentment. 2 Hal. 
Hit, P. C. cap. 20. but for the learning hereof, ſee 
2 Hawk, P. C. 204, 225, &c. 

4. There were before the ſtatute of 1 7. 4. cap. 14. 
appeals by particular perſons, eſpecially of treaſon, in 
pacliament, which are ſaid to have been very frequent in 
ancient times, and eſpecially in the reign of Rvc. 2. but 
are now wholly taken away by the faid ſtatute ; and 
therefore where in the reign of Car. 2. the Earl of Bri/tal 


preferred articles of high treaſon, and other miſdemeanors, | 


againſt the Earl of Clarendon, it was reſolved by all the 
judges, that ſuch articles were within the ſaid ſtatute 1 
H.z. 2 Hal. Hijt. P.C. cap. 20. : 

But impeachments by the houſe of commons of high 
treaſon, or other miſdemeanors, in the lords houſe, have 
been frequently in praQtice, notwithſtanding the ſtatute of 
1H, 4. and are neither within the words nor intent of 
that ſtatute ; for it is a preſentment by the moſt ſolemn 
grand inqueſt of the whole kingdom. 2 Hal. Ht. P.C. 
cad. 2. 

6 If in a civil aQtion in the King's Bench de muliere 
ablufta cum bonis viri, upon Not guilty pleaded, the de- 
fendant be convicted and found guilty of having carried 
away the woman and goods with force and feloniouſly, 
he may be put to anſwer the felony without farther accu- 
ſation; for ſuch a charge, by the oath of twelve men, 
on their enquiry into the merits of a cauſe, in a court 
which has juriſdiction over the crime, is equivalent to an 
indictment ; and the King being always, in judgment of 
law, preſent in court, may take advantage of any matter 
therein properly diſcloſed for his benefit. 2 Haw#. P. C. 
211, and ſeveral authorities there cited. 2 Hal. Hift. 
ap, 20. 

. $0 if upon a ſpecial verdi, in a common action of 
treſpaſs brought in the King's Bench, it be found that 
the defendant took them feloniouſly, this may ſerve for 
an indictment, 2 Hawk, P, C. 211. 2 Hal, Hift. cap. 
Q, -- 

So if inan aRion of flander, for calling a man a thief, 
 thedefendant juſtifies that he ſtole goods, and iſſue there- 


upon taken, it be found for the defendant ; if this be in| 


the King's Bench,. and for felony in the ſame county 
Where the court ſits, or if it be before juſtices of aflize, 
who have alſo a commiſſion of gaol-delivery, he ſhall be 
forthwith arraigned upon this verdi&, as on an indic- 
ment ; and the reaſon is, becauſe here is a verdict of 
twelve men in theſe caſes, and fo the verdict, tho' in a 
Qvil ation, ſerves the King's ſuit as an indictment, and 

5 not contrary to the as of 25, 28, and 42 £4. 3. 
Which enat, That no man ſhall be put to anſwer, &c. 
* by indictment or preſentment. 2 Hal. Hift, cap. 
0 


But ſuch a finding, in. a court which hath not juri(- | 


tion, is of no force. 2 Haw#, P. C. 211. | 
Neither ſhall a jury's finding A. guilty on the trial of 
at indictment againſt B. amount to an indictment againſt 
5. becauſe the finding of one man guilty on the trial of 
another is extrajudicial, except only in the caſe of a coro- 
ner's inqueſt-of death, taken on view; for the finding a 
liranger guilty, upon the acquittal of a defendant, on the 
trial of ſuch an inqueſt, is not wholly extrajudicial, be- 
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| cauſe the jury acquitting the man on ſuch .an inqueſt, 
, muſt inquire what other perſon did the fat. 2 Haws, 
({P, C. 212, | | 
; Alfo if on a declaration in the King's Bench againſt A. 
|for having been guilty of a miſdemeanor /imul cum B. 
the jury find B, guilty ; it is ſaid, that ſuch a finding is 
equivalent to an indictment, becauſe it is not wholly 
extrajudicial, 2 Hawk. P. C. 212. 
6. If the ſheriff return a reſcue of a priſoner taken for 
felony, or a breach of priſon by one arreſted for felony, 
this is not ſufficient to arraign the party, nor doth it coun- 
tervail an indiftment, for it is not by the oath of twelve 
men. 2 Hal. Hift, P.C. cap. 20. 2 Hawk. P.C, 
214, 
And altho' informations are praQiiſed oftentimes in the 
Crown-office in caſes criminal, and by many penal fta- 
tutes, the proſecution upon themys by the aCts themſelves 
limited to be by bill, plaint, information, +or indictment, 
yet the method of proſecution of capital offences is ſtill to 
be by indictment, except in the caſes above mentioned, 


2 Hal. Hift. P. C. cap. 20. Sce 5 Med. 459, &c. 


2. By whom an indiftment is to be found ; who may and 
ought to be indittors ; and whether the indiftors, or grand 
Jury, may find part of a bill braught before them true, and 
part falſe, | 


Every indiAment is to be found by. twelve lawful liege 
freemen of the county wherein the crime was committed, 
returned by the proper officer, without the nomination of 
any other perſon, But for this ſee head of Juries. 

They muſt be prob: & legales homines ; therefore it is 
a good exception to one returned on a grand jury, that 
he is an alien or villain, attainted in a- conſpiracy, or de- © 
cies tantum, or of perjury, or outlawed, or attainted of 
felony or pramunire. 2 Hale Hiſt, P. C. 155. | 
_- It ſeems to be generally agreed, that a grand jury muſt 
find either billa vera, or ignoramus for the whole; and 
that if they take upon them to find it ſpecially or con- 
ditionally, or to be true for one part only, and not for- 
the reſt, the whole is void, and the party cannot be tried. 
upon it, but ought to be indicted anew, 2 Roll, Rep. 
52. 3 Bulſ. 206. 1 Roll, Rep. 407. 2 Hawk. P. GC. 
210. 

Hence it hath been held, that if a grand jury indorſe a 
bill of murder b:/la vera ſe defendendo, or billa vera for 
manſlaughter, and not for murder, the whole is void ; 
and the reaſon hereof given is, that the grand jury are 
not to diſtinguiſh betwixt murder and manſlaughter, for 
it is only the circumſtance of malice that makes the dif- 
ference, and that may be implied by the law without any 
fact at all ; and fo it lies not in the judgment of a jury, 
but of the judge ; alſo the intention of their finding in- 
diftments is, that there may be no malicious proſecution ; 
and therefore if the matter of the inditment be not 
framed of malice, but is veri/tm:ls, tho' it be not vera, 
yet it. anſwers 'their oaths to preſent it. 3 Bulſ. 206, 
2 Roll. Rep. 52. 1 Sid. 23. 2 Keb. 180. Keil. 5. © 

But it ſeems to be now agreed, that the grand jury 
may, -without ſubjeing themſelves to any puniſhment, 
find part of a bill true, and part falſe, and that againſt 
the direction of the court, See 2 Hal. 161. and ſee tit. 
Juries. | | 

And 'it is ſaid by Hale, that if a bill of indictment be 
for murder, and the grand jury return it bila vera guoad 
manſlaughter, and gnoramus quoad murder, the- uſual 
courſe is, in the preſence of the grand jury, to ſtrike out 
malitioſe, and ex malitia ſua precogitata, and murdravit, 
and leave in ſo much as makes the bill to be but bare 
manſlaughter. 2 Hal. H:ift, 162. i ign3-b. 
| But yet the ſafeſt way is to deliver them a new bill for 
manſlaughter, and they to indorſe it generally b:lla vera, 
for the words of the indorſement make not the- indit- 
ment, but only evidence the aſſent or diſſent of the grand 
jury; it is the bill itſelf is the indictment, when af- 
firmed. 2 Hal. Hift, 162. | 

But notwithſtanding this diſcretionary power in the 
grand jury, yet by the ſame author, if A. be killed by B.. 


| fo that it doth conftare de perſona occifi & occidentis, _ 
Ez 
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bill of murder be preſented to them, regularly they ought 


to find the bill for murder, and not for manſlaughter, or 
ſe defendendo ; becauſe otherwiſe offences may be ſmothered 
without due trial, and when the party comes upon his 
trial, the whole fa&t will be examined before the court 
and the petty jury ; and in niany caſes it is a great dil- 
advantage to the party accuſed ; for if a man kill B. in 
his own defence, or per infortuninum, or poſlibly in exe- 
cuting the proceſs of law, upon an afſault made upon 
- him, or in his own defence ipon the highway, or in de- 
fence of his houſe againſt thoſe who come to rob him, 
(in which three laſt caſes it is neither felony nor for- 
feiture, but upon Not guilty pleaded, he ought to be 


acquitted,) yet if the grand inqueſt find 7gnoramus upon | 


the dill, or find the ſpecial matter, whereby the priſoner 
is diſmiſſed and diſcharged, he may nevertheleſs be in- 
Cicted for murder ſeven years after. 2 Hal. Hiſt. 158, 

If the grand jury indorſe an inditment on the ſtatutes 
of falſe news billa vera, biit whether i/{a verba prolata fue- 
runt maliticſe, ſeditioſe, vel contra, ignoramus ; or if they in- 
dorſe an indictment of forcible entry and forcible detairier, 
| billa vera as to the forcible entry, and ipnoramns as to 
the forcible detainer z or if they indorſe, that if the free- 
hold were in F: $8. or the poſleflion were in F.S. then 
they find billa vera, the whole is void, Yelv. 99. 2 
Hawk, P. C, 210. | 


3. Within what place the offence inquired of mufl ariſe. 


The grand jury are ſworn ad inquirendum pro corpore 
cemitatus, and therefore by the Common law cannot re- 
gularly indict or preſent any offence which does not ariſe 
within the county or precinct for which they are return- 
ed. 2 Hal. Hiſt. P.C. 163. 2 Hawk. P. C. 220. 

And therefore it is a good exception to an indictment, 
that it doth not appear that the offence. aroſe within ſuch 
county or precinct. 2 Haw, P. QC. 220. and ſevetal 
authorities there cited, | 

Alfo it hath been holden, that the finding a collateral 
matter, expreſsly alledged in the indictment, in a different 
county or precinct is void. 1 Haw. P. C. 220. 

Alſo it hath been generally holden, that the want of 
ah expreſs allegation of the precin where the offence 
happened, is not ſupplied by putting it in the margent of 
the indictment, unleſs it go farther, as by adding in co- 
mitatu predifto, &fc. which ſeems to be ſufficient, where 
in the body of the indiftment no other county is named 
before. 2 Hawk. P. C. 220. ; 

Alſo if a fact be alledged in B. juxta D. in comtatu 


E. it is ſaid, that hereby it ſufficiently appears that B, 


is in the county of Z, Cro. Fac. 41. Bond's caſe, | 

So if an arreſt be alledged in the county of A. and one 
be indicted for reſcuing the party arreſted, without ſay- 
ing in what county, it ſhall be intended to have been in 
the county of 4. where the arreſt was. 2 Hawk, P.,C, 
22TI., | : 

It ſeems alſo, that by the Common law, if a fat 
done in one connty prove a nuſance to another, it may 
be indicted in either. 2 Hawk. P. C. 221. 

So if A. by reaſon of tenure of lands in the county of 
B. be bound to repair a bridge in the county of C. if the 
bridge be in decay, he may be indifted in the county of 
C. that he is bound ratione tenure of lands in the coun 
of B. to repair the bridge. 2 Hal. Hit. P.C. 164. 

Alfo by the Common law, if one guilty of larceny in 
one county carry the goods ſtolen into another, he may 
be indicted in either. 2 Hawk. P. C. 221. 

If a man marry two wives, the firſt in a foreign 
country, and the ſecond in England, he may be indicted 
and tried for it in England upon the ſtatute of 1 Fac. 1. 
cap. 11. which makes it felony, becauſe the ſecond mar- 
Tiage alone was criminal, and the firſt had nothing un- 
lawful in it, and was merely of a tranſitory nature ; and 
by Hawkins, if the ſecond marriage had been in a foreign 
country, the party might have been indicted here within 
the purview of the ſaid ſtatute 1 Fac. 1, 2 Hawk. P, C. 
221. 1 Hawk, P.C, 111, But for this ſee 1 Sid, 171. 
Kel. 79. 
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Alſo if a woman be taken by ſoſte in one county: 
ang carried into another, and there married, the ol. 
der may be indifted, &c. in the ſecond county on the 


ſtatute of 3 Hen. 7. cap. 2. becauſe the continuance of 
the force amouints to 4 forcible taking. 2 Hawk, P, 


221. 

But if an offence in ſealing a record, &+c, contrars 
to 8 H. 6. be committed, partly in one county, and 
partly in another, fo as not to amount to a complete of. 
fence within the ſtatute in either, it is ſaid, that the 
party cannot be indicted for a felony in either, but 
= for a miſpriſion. 2 Hawk, P.C. 221, : 

ut notwithſtanding. the above inſtances, it ſeems 
agreed as a general rule, that let the nature of the offence 
indicted be what it will, if it appear upon Not guilt 
to have been committed in a different county from that 


| in which the inditment was found, the party fliall be ac. 


quitted, 2 Hawk. P. C. 220, 
And therefore at the Common law, if a man had 

died in one county of a ſtroke received in another, it - 

was holden, that the homicide was indiQable in neither; 


| becauſe the offence was not complete in either ; to re. 


medy this inconvenience, it is enated by 2 & 2 F4, 6, 
cap. 24. ** That where any one ſhall be feloniouſly 
ſtricken or poiſoned in one county, and die thereof in 
another, an indiftment thereof found by the jurors of 
the county where the death ſhall happen, whether before 
the coroner on view of the body, or whether before juf- 
tices of the peace, ot other juſtices; &c. ſhall be as ef- 
fetual,” as if the ſtroke, Ec, had been in the coun 
where the party ſhall die, or where the indictment ſhall 
be ſo found,” 

So if 4. committed a felony in the county of D, 
and B, had been acceſfſary before or after in the county 
of C. B. could not have been indited as acceffary in 
either county at Common law ; but by the above fta- 
tute he is indiftable; and fhall be tried in the county 
where he ſo became acceſlary. 2 Hl. Hift, P. C. 163, 
but for this ſee tit. Accef(ary. | 

It appears to have been a great doubt at Common 
law, how treaſon done out of the realm was triable ; 
ſome holding, that it was only triable by appeal before 
the conſtable and marſhal ; others, that it was indiQable 
in any county where the King pleaſed ; and ſome, that 
it was indiQtable where the oftender had lands : But for 
a plain remedy, order and declaration of this matter, it 
is enacted by 35 en. 8. cap. 2. © That all offences 
then or after made or declared to be treaſons, miſpri- 
ſions of treaſon, or concealments of treaſons, done out of 
this realm of England, ſhall be inquired of, heard and 
determined by the King's Bench, by lawful men of the 
ſhire where the ſame bench ſhall fit; or elſe before 
ſuch commiſſioners, and in ſuch ſhire of the realm, as ſhall 
be aſſigned by the King's commiſſion, and by lawful 
men of the ſame ſhire, in like manner to all intents and 
purpoſes, as if ſuct treaſons, &c. had been done within 
the ſame ſhire, where they ſhall be fo inquired of, &c. 

In the conſtrution of this a& it hath been reſolved, 

That if after an inditment has been taken in pur- 
ſuance to this ſtatute, the court, or commiſſioners ap- 
pointed by the King, remove into a different county, 
the trial ſhall be by jurors returned from the firſt coun- 
ty, being moſt agreeable to the general courſe of the 
Common law, which requires that indiatments ſhall be 
tried by jurors of the ſame county in which they 
were found. 2 Hawk. P. C. 223. 3 Inſt. 24. HP 
C. 204. Stamf. P. C. go. Dyer 286. £ 

That the commiſſioners and county for the trial are 
well aſſigned by the King's writing his name to. the 
commiſſion, or by his ſigning the warrant for it. 3 
Int. 11. 2 Hawk. P. C. 223. | B's | 

That an offence in Ireland, that is treaſon here as 
well as there, is triable here by virtue of this ſtatute, 
unleſs it were committed by a peer of Zreland, in which 
caſe it is not triable here, becauſe the party would loſe 
the benefit of a trial by his peers. 2 Hawk. P. C. 223- 


That this ſtatute is not repealed by x & 2 Ph. & M. 
| which enacts, That all trials for treaſon ſhall be _— 
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ding to the Common law. 2 Hawk. P. C. 205. 2 Hal. 
Bijt. P. C. 104. | bad or reds 

"By the 28 Hen. B. cap. 15. It 1s enacted, © That 
treaſons, felonies and robberies, &c. upon the ſea, &c. 


ſhall be inquired, &c. in ſuch places in the realm as ſhall | 


he limited by the King's commiſſion, in like manner as | itſeIf, as the erecting of an inn, &c. and only becomes 


ſuch offences had been committed on the land. But 
for this vide tit. Piracy, and 11 & 12 I, Z+ Cap. 7. 

By the 27 Hen. 8. cap. 6. for the puniſhment and 
ſpeedy trial, as well of the counterfeiters of any, coin 
current within this realm, as of all felonies and acceſſa- 
ries of the ſame, and other offences felonioufly done 
within any lordſhip marchers of 7/ales; the juſtices of 
gaol-delivery and of the peace in the ſhire or ſhires of 
England, where the King's writ runneth, next adjoining 
to the lordſhip marchers, or other place in J/ales, where 
ſuch counterfeiting, &c. ſhall be committed, ſhall have 

wer, at their ſeſſions and gaol-deliyery, to inquire by 
verdict of twelve men of the ſame ſhire, &c. in Eng- 
lind, there to cauſe all ſuch counterfeiters, &c. to be 
indicted, &c. in like manner as if the ſame petit trea- 
ſons, &c. had been done within any of the ſaid ſhires 
within the ſaid realm; alſo ſuch juſtices ſhall try all 
foreign pleas pleaded by ſuch offenders ; neither ſhall an 
acquittal, &c, or fine-making in the lordſhips marchers, 
be a bar for a perſon indicted in the ſaid ſhire within two 
years after the felony, ; 

By the 27 Eliz. cap. 2. Treaſons by prieſts or jeſuits 
coming into England, and felony for receiving them, 
are inquirable and determinable where the offender is ap- 


prehended. 2 Hal. Hift. P. C. 164. 


4. What ought to be the form of the body of an indi- 
ment at Common law, and [7 "YL to ſet LA 1/t, The 
ſubſlance and manner of the off 2dly, The perſons men- 
tioned or referred to in it ; 3dly, The thing wherein the of- 
fence was committed ; and 4thly, The circumſtances of time 
and place. 


I. Subflance and manner of the fat, An indiament, 
as defined by my Lord Hale, is nothing elſe but a plain, 
brief and certain narrative of an offence committed by 
any perſon, and of thoſe neceſſary circumſtances that 
concur to aſcertain the fact, and its nature, in which, in 
favour of life, great ſtritneſles have at all times been re- 
quired, 2 Hat, Hift. 169. 

And therefore it is laid down as a good general rule, 
that in inditments, as well as in appeals, the ſpecial 
manner of the whole fat ought to be ſet forth with ſuch 
certainty, that it may judicially appear to the court that 
the indiftors have not gone upon inſufficient premiſles. 
Gro. Eliz, 147, 201. 2 Hawk. P.C. 225. 

Hence it hath been held, that no periphraſis, or cir- 
cumlocution whatſoever, will ſupply thoſe words of the 
a&t which the law hath appropriated for the deſcription 
of the offence ; as murdravit in an inditment of mur- 
der, cepit in an indiAment of larceny, mayhemavit in 
an indictment of mayhem, burglariter or burgulariter, or 
elſe burgalariter, in an indictment of burglary, felonic; 
. Man inditment of any felony whatſoever, proditorie in 

an indictment of treaſon, contra ligeantie ſue debitum 
Of treaſon againſt the King's perſon. 2 Hawk. P. C. 

224. and ſeveral authorities there cited, 2 Hal. Hift. P. 
C. 183, 184. accord. | xs | 

But in an indiment, or appeal of rape, the ſame is 
Tufficiently ſet forth by the words felonice rapuit, without 
adding carnaliter cognovit, or ſetting forth the ſpecial 
manner of the terror or violence, and then concluding 
__ the defendant fic felonice rapuit. 2 Hawk. P. C. 

24, 

_ And from this certainty required in inditments, it 
hath been held, that an indiftment for a felonious breach 
of priſon, without ſhewing the cauſe of the impriſon- 
Ment, is not good, 2 Hawk. P. C. 225. 

So of an indictment for refuſing to ſerve the office of 
conſtable, being legitimo. modo eleftus; without ſhewing 


the manner of the election. Allen 78. 1 Mod. 24. 5 
| 


2d. 96, 129, 
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So it hath been adjudged, that an indiAtment for bur- 
glary is inſufficient, without ſhewing that it was nofan- 


ter. Cro. Eliz. 483. pl. 12. 


Alſo it is agreed, that an indiftment, charging a man 
with a nuſance, in reſpe& of a fat which is lawful in 


unlawful from particular circumftances, is inſufficient, 
unleſs it ſets forth ſome circumſtances that make it un- 


lawful. 2 Rel. Rep. 345. Palm. 368, 374. 


So it hath been adjudged, that an indiQtment for trai- 
terouſly coining Alkemy like to the King's money, with- 
out ſhewing what money, viz. whether gold, filver or 
copper, is inſufficient; for if the latter of theſe, the 
oftence could not amount to treaſon. 2 Hawk. P, C. 
225, | . 

So an indidtment of perjury, not ſhewing in what man- 
ner, and in what court the falſe oath was taken, is inſuſi- 
cient z becauſe, for ought appears, it might have been 
extrajudicial. Cro, Eliz. 137. LY Ho TUDg 

But an inditment of extortion charging F. $. with 
the taking of 50s. as bailiff of an hundred, colore officit, 
without ſhewing for what he took it, is good, at leaſt 
after verdict ; for perhaps he might claim it generally, as 
being due to him as bailiff, in which caſe the taking could 
not be otherwiſe expreſſed, 1 $:4. 91. 1 Hawk. P. C, 
225. | ] | 

An indictment charging a man disjunCtively is void 
as murdravit, vel murdrari cauſavit, or that A. verbera- 
vit B, vel verberart cauſavit, or that A.. fabricavit talem 
chartam, vel fabricari cauſavit, &c. for here are diſtin 


offences, and it appears not of which of them the party 


is accuſed. 5 Med. 137, 138. Salk. 371. pl. 8, 2 
Hawk. P. C. 225. ie | as | 
 Alfo an indidtment accuſing a man in general terms, 
without aſcertaining the particular fac laid to his charge, 
is inſufficient; for no one can know what defence to - 
make to a charge which is uncertain, .nor can plead it in 
bar or abatement of a ſubſequent proſecution ; neither 
can it appear that the fats given in evidence againſt a 
defendant on ſuch a general accuſation are the ſame of 
which the indictors have accuſed him ; nor can it judici- 
ally appear to the court what puniſhment is proper for an 
oftence ſo looſely expreſſed. 7 Lev. 203. 1 Keb. 278. 
1 Show. 389. 2 Hawk. P. C. 226. 

As where the inditment charges the party with ha- 
ving ſpoken divers falſe and ſcandalous words againſt 
7. 8. being mayor of A. &c. or with being a common 
defamer, vexer and oppreflor, &c. or with being a com- 
mon diſturber of the peace, and having ſtirred up divers 
quarrels amongſt his neighbours, or with being a perſon 
of evil behaviour, a common deceiver, or a common 
publiſher .of the King's ſecrets, &c. or with being a 
common foreſtaller, a common thief, a common cham- 
pertor, &c. 2 Hawk. P. C. 226. and ſeveral authori- 
ties there cited. 


But barretry being an offence of a complicated na- 
ture, conſiſting in the repetition of frequent acts, all of 
which it would be too prolix to enumerate, experience 
has ſettled it to be ſufficient to charge a man in general 
as a common barretor. 2 Hawk, P. C. 226. See 
Barretry, | | 

And for the ſame reaſon an inditment againſt a com= 
mon ſcold is ſufficient, without ſhewing any particulars 
2 Hawk. P. C. 227. = 

Neither is it neceſſary, for an indiftment of either of 
theſe two laſt-mentioned offences, to conclude in nocu- 
mentum omnium ligeorum, &c, for it appears from the 
nature of the thing, that it could not but be ſo. 2 
Hawk. P. C. 227. 


An indiament muſt lay the charge againſt the defen- 
dant poſitively, and not by way of recital, as with a 
quad cum, &c. and it muſt expreſsly alledge every thing 
material in the deſcription of the ſubſtance, nature and 
manner of. the crime; for no intendment ſhall be ad- 
mitted to ſupply a defeCt of this kind. Salk. 371. Cre. 
Fac. 20. 4 Co. 42. 5 Co. 150. 2 Hawk. P. C. 227. 

Therefore if an inditment of murder want the words 


ex malitia precogitata, it is no anſwer that it has the 
uu words 


| ſon, and commanding 7 
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words felonice murdravit, which imply as much. Dyer | 
99. pl. 63. 2 Hawk, P. C. 227 

So if any inditment of death want an expreſs allega- 
tion, that the party received the hurt laid as the cauſe of 
his death, and alſo that he died thereof, no implication 
will help it. 2 Hawk. P. C. 227. 

Alſo if an indictment for a feloniouſly breaking of pri- 
. S, there impriſoned, &c. to 
eſcape, do not exprelsly allege that F. 8. did eſcape, it 
is no anſwer that it is fully implied in calling the offence 
a felonious breaking. Kei. 87. 2 Hawk. P.C. 227. 

Yet ſtrained and over nice exceptions of this kind are 
not tobe regarded ; as that an indiftment of death, Jaying 
the aſſault to have been with malice prepenſe, doth not 
expreſsly repeat it [in the clauſe immediately — 
and joined with a copulative ſhewing the giving of the 
wound at the ſame time and place. 4 Co. 41, 2 Hawk, 
P.: C.. 227. | 

Or that an indictment, ſetting forth that 7. S. was 
lawfully arreſted by virtue of a plaint before ſuch a ſheriff, 
&c. doth not expreſsly ſhew that there was a good war- 
rant. Cro. Fac. 473. 2 Hawk. P. C. 227. 

Or that an indictment ſetting forth an arreſt in ſuch 
a pariſh and ward in London, by virtue of a warrant, to 
arreſt the party within the liberties'of London, doth not 
expreſsly lay ſuch pariſh and ward within the liberties of 
London. © Co. 67. 5 Co. 150. 2 Hawk. P. C. 
227. 


Or that an indiAment finding that F. S. exi/tens of 7 


ſuch a trade, &c. as will bring him within the law 
whereon the indi&ment is founded, committed ſuch a 


fact, does not expreſsly allege that he was of ſuch trade, 


&c. at the time of the fact; for it fully appears from the 
natural conſtruion of the participle ex;/tens going before 
the verb, to which it is the nominative caſe. Cro. 15 
bio. 2 Med. 128. 2 Roll. Rep. 226. Mer 606, 
2 Lev. 229: Raym. 378. 1 Keb. 852, 

Yet it is a good exception to an inditment of forcible 
entry, finding that A. diffeiſed B. of ſuch land exi/tens 
Lberum tenementum of B. that it is not exprefſed at what 
time it was his freehold ; for it Rands indifferent, accor- 
ding to the common rules of conſtruction, whether it 
was his frechold at the time of the diſfeiſin, or at the 
time of finding the indictment, the word exi/ens being 
applied only to the thing which was the ſubject of the 
action, and not being the nominative caſe of the verb, 
as in the former caſe. Cro. Fac. 610. 2 Roll. Rep. 226, 
2 Lev. 229. 2 Mod. 129, 2 Hawk, P. C. 228. 

If one material part of an indictment be repugnant to 
another, or if the faCt as laid be impoſlible or abſurd, the 
indictment is void; as where one is indicted for having 
forged a writing, in which 4. was bound to B. which is 
impoſlible if the writing were forged ; or for having diſ- 
ſeiſed F. S, of Jand, wherein it appears, by the indict- 
ment itſelf, that he has no freehold ;-or for having entered 
peaceably on F. 8. and then and there forcibly diſſeiſed 
him, or for having difleiſed him of land then being, and 
for ever ſince continuing to be, his freehold, or for ha- 
ving murdered F. S. at B. where by the indictment it 
appears that f S. was only wounded at B, and died at 
C. or for ſelling iron with falſe weights and meaſures, 
which is not only abſurd, as ſuppoſing that iron could be 
ſold by meaſure, but inconſiſtent, in ſuppoſing that it was 
ſo ſold, and yet at the ſame time fold by weight; or for 
being abſent from church ſix months, between ſuch and 


ſuch a time, which appears to have contained only the ! 


ſpace ofeleven days; or for feloniouſly cutting down trees, 
&c, yet where the ſenſe is clear, a ſmall impropriety may 
be diſpenſed with; as where one is indicted for having 
mowed unam acram fant, which is ſaid to be ſufficient, 
and yet that which was mowed could not, at the fame 
time of the mowine, in ſtrineſs be called hay, but graſs 
only. 2 Hawk. Þ. C. 228-9. and ſeveral authorities 
there cited. 

Alſo a repugnancy in an indiQtment in ſetting forth 
the offence of the acceſſory, is as fatal as it is in ſetting 
forth that of the principal ; as where an indictment of 
death having laid the ſtroke on one day, and the death at 

I ? 


ſentence. 2 Hawk. P. C. 230. and other authorities 
there cited, | 


altered by the fiatute 1 Hen, 5. cap. 5. which roqurent 
| t 


x 
.* 
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another, charges the acceſſory with having 


inci abet 
principal at the time of the felony only. etted the 


2 Hawk. P, C 


229. 

But where ſeveral are preſent and abet a faQ, ang 
one only actually does it, an inditment may, in the 
ſame manner as an appeal, either lay it as done by th 
one, and abetted by the reſt. 9 Co. 67, Plno. £ : 
But 5 it OT Og a man with having been #1 
it is void; becauſe a man may be pref, + 
Hd P Cog y ve prelent innocently, 2 

An indictment of F. S. as acceſſory to four 
words, Sciens ipſos pÞ io feloniam procdiey fret 2k 
felonice receptavit, without adding eos, is naught; for it 
appears not clearly how many of them he is charged 6 
have received. 2 Hawk. P, C. 229. ” 

Alſo an inditment of a conſtable for having voluntaril 
and feloniouſly ſuffered a perſon arreſted by him on ſuf. 
picton of felony to eſcape, without ſhewing what the 
felony was, and that it was actually committed, is ſaid 
to be void by the uncertainty : But an indiament for 
knowingly ſuffering perſons convitted of felony to eſcape 
is ſaid to be good, without finding expreſsly what the £. 
lony was, or that it was committed, if the record of 
conviction be ſet forth with convenient certainty; for 
that ſhews what the felony was, and that it was com- 
rnnenggy 2 Hawh. P. C. 230. and other authorities cited 

ere. 

It is holden by ſome, that an indiAment findin 

. 8, ſcienter receptavit F. D. being a felon, is not ory 
without expreſsly finding that he knew him to be a felon: 
but by others, ſuch indictment is.good, becauſe the plain 
conſtruction of the word ſcienter carries it thro” the whole 


2dly, The indietment muſt ſet forth with certainty the 
perſons mentioned or referred to in it, The name and 
addition of the party indifted ought regularly to be 
inſerted, and inſerted truly, in every Ys at but 
if the party be indicted by a wrong Chriſtian name, 
ſurname or addition, and he plead to that indiament 
Not guilty, or anſwer to that indictment upon his ar- 
raignment by that name, he ſhall not be received after 
to plead miſnomer or falſity of his addition; for he is 
concluded and eftopped by his plea by that name, and 
of that eſtoppel. the gaoler and ſheriff that doth execution 
ſhall have advantage. 2 Hal, Hiſt. P, C. 175. 

But it is ſaid, that an inditment that the King's high- 
way in ſuch a place is in decay, thro the default of the 
inhabitants of ſuch a town, is good without naming any 
perſon in certain, 2 Roll. Abr. 79. 2 Hawk. j C, 
2.30, | 

Alſo it is ſaid, that no indictee can take any advantage 
of a miſtaken ſurname in the inditment, either by plea 
in abatement, or otherwiſe, notwithſtanding ſuch ſurname 
have no manner of affinity with his true one, and he 
was never known by it. 2 Hawk. P, C. 230. 


And in this reſpect an inditment differs from an appeal, 
whereof it is certain that a miſnomer of a ſurname may 
be pleaded in abatement as well as any other miſnomer 
whatſoever, 2 Hal, Hifl. P. C, 176, 2 Hawk. P, C. 
2.30. | Wo 

Not only the miſnomer of the name of baptiſm will 
abate an inditment, but alſo the naming the defendant 
Knight, &c, who is a baronet, and no knight, &:. or 
the omiſſion of a name of dignity ; as where Garter King 
at arms is not named Garter in the inditment; and fo 
of any other name of dignity, if proceſs of outlawry lie 
upon it, 2 Hawk, P. C. 230. and ſeveral authorities 
chere cited, | 

By the Common law, the party indited could not 
take advantage of a miſnomer or the want of addition, 
becauſe the fat being ſworn againſt the party preſent, 
and appearing to their view, there could be no injury by 
the miſnomer ; alſo as felons generally go by no certain 
name, and have no fixed habitation, it was thought hard 
to find out their real names or profeſſions; but this was 


at 
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that in all inditments, &c. the party indifted ought to 
havethe addition of his myſtery, degree, place and county. 
I Hal. Hift. P. ' 176. . 

The additions required by the ſtatute are, that of his 
degree as yeoman, gentleman, eſquire z of his myſtery, 
:; huſbandman, ſailor, ſpinſter, &c. therefore if the ad- 
dition be only general, as ſervant, farmer, citizen, &c, or 
of crimes and miſdemeanors only, as extortioner, vaga- 
bond, heretick, &c. theſe are no good additions. 1 Hale 
Hiſt. 176. But for this ſee 2 Hawk. P. C. 187-8. 

Ne addition ought to be to the ſubſtantive name, and 
not to that which comes after the alias difus, becauſe 
regularly the addition refers to the laſt antecedent, 2 
Hale Hiſt. P. C. 177. © 2 Hawk. P. C. 231 

If ſeveral perſons be indicted for one offence ; miſno- 
mer, or want of addition of one, quaſheth the indict- 
ment only againſt him, and the reſt ſhall be put to an- 
fer; for they are in Jaw as ſeveral inditments; and 
ſo in treſpaſs. 2 Hale Hiſt. P.C. 177. But in 2 Hawk. 
P. C. 231. it is ſaid, that where ſeveral are indicted, and 
there is an omiſſion of an addition as to one, it makes the 
indictment vicious as to all ; for which is cited 1 Bulſt. 


Not only the defendant, but regularly all other perſons 
alſo mentioned in an indictment, muſt be deſcribed with 
convenient certainty; and therefore it ſeems to be ge- 
nerally agreed at this day, that an indictment for ſuffering 
divers bakers to bake, &c. againſt the aſfiſe, or for di- 
ftraining divers perſons without cauſe, or for taking di- 
vers ſums of money of divers perſons for ſuch a toll, &c. 


without naming any bakers, &c. in particular, is inſuffi- 


cient, 2 Hawk. P. C. 231. | 

But an indictment for murder cju/dam rgnott is good ; 
and ſo for ſtealing the goods cjuſuam ignott; fo of an 
aſſault in quendam ignotum; and if he be acquitted or 
conviaed, and be afterwards indicted for an aflault or 
murder of ſuch a man by name, he may plead the former 
conviction or acquittal, and aver it to be the ſame perſon. 
Plow. 85. b. Dyer 285.4. 2 Hal. Hiſt. 181. 2 Hawk, 
272. 

"But an inditment guod invenit quendam hominem mor- 
tuum, ac felonice furatus eſt duas tunicas, without ſaying 
de bonis & catallis cujuſdam ignoti, is not good. 2 Hal, 
Hiſt. P. C. 181. 

If the goods of a chapel be ſtolen, the inditment ſhall 
ſay bona & catalla capelle in cuſtodia prepoſitorum ; if it 

done in time of vacation, bona & catalla capelle tem- 
pore vacationis ; but if the goods of a pariſh-church be 
ſtolen, as the bell, the books, &e. it ſhall run bona pares- 
chianorum de $. in cuſtodia gardianorum eccleſie, and ſhall 
not ſuppoſe them bona eccleſix. 2 Hal. Hift. P. C, 181. 

If the goods which . hath as executor of B. be ſtolen, 
the offender may be indiQed quod bona teſtatoris in cuſtodia 
A. executoris ejuſdem B, or it may be general bona ifp/mus A. 
2 Hal. Hiſt, P. C. 181. 

Tf A, dying be buried, and B. opens the grave in the 
night-time, and ſteals the winding-ſheet, the indictment 
cannot ſuppoſe them the goods of the dead man, but of 
the executors, adminiſtrators, or ordinary, as the caſe 
falls out. 2 Hal. Hiſt. P. C. 181. 

An inditment quod felonice, &c. cepit quandam peciam 
farm cujuſdam F. $8. without ſaying de bonis & catallis 
ayuſdam F, 8. was therefore quaſhed. Cro. Eliz. 490. 
2 Hal. Hiſt, P. C. 182. | 

There is no need of an addition of the perſon robbed 
or murdered, &c. unleſs there be a plurality of perſons of 
the ſame name; neither then is it efſential to the indiQ- 
ment, tho' ſometimes it may be convenient, for diſtinction 
ſake, to add it; for jt is ſufficient if the inditment be 
true, v2. that F. $. was killed or robbed, tho" there are 
many of the ſame name. 2 Hal. Hiſt. P. C. 182. 

And it hath been adjudged, that an indictment of an 
aſſault on Fohn, pariſh-prieſt of D. in the county of C. 
i5 good without mentioning his ſurname; for the cer- 
tainty of the perſon ſufficiently appears. Kerhv, 25. 
Lyer 285. pl. 38. 2 Hawk. P.C. 232. | 

'But it feems that if ſuch indictment had only deſcribed 


him by his name of baptiſm without any farther addition, 


| will vitiate an inditment ; 


| cited. 


| Maii apud D. he made an aflault upon B. 
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it had been too uncertain ; yet the conttary ſeems to 
held in oor : However, ie Gemma ond; He a fo 
nancy or abſurdity in the deſcription of the perſon injured 
as where one is indicted for 
ſtealing bona predit? F. 8. where no F, S. was men- 
mw before. 2 Hawk, P. C. 232-3. Moor 466. pl. 

2, 

It is not neceſſary to allege in an indi&ment of death, 
— party was killed in the peace of God. 2 Haws, 

. C.:233. 
3dly, An inditment muſt ſet forth the thing wherein 
the offence is committed, An indictment which doth not 
with ſufficient certainty ſet forth the thing wherein the 
offence was committed, is inſufficient; as where one is 
indicted for having forged a leaſe of certain lands, without 
naming ſome one certain parce], or for having ſtolen 
bona & catalla F. $8. without ſhewing any in particular, 
or for having treſpaſſed on two cloſes of meadow or pa- 
ſture, or for having diverted guandam partem aqua” run- 
ning from ſuch a place to ſuch a place, without any far- 
ther deſcription, or for having ingroſſed magnam guan- 
titatem ſtraminis & fam, or diverſos cumules tr itici, without 
ſhewing how much of each, or for having carried away 
duas centenas caſet, without adding [bras or uncias, &c. or 
for having erected ſeveral cottages contra fermam ſtatuti, - 
without ſhewing how many. 2 Hawk. P. C. 233-4. 
2 Hal, Hiſt. P. C. 182. accord. $2 

It is faid to be moſt proper, in indictments of larceny 
and treſpaſs on a living thing, to ſhew to whom the pro- 
perty of it _— by calling it the ox or horſe, &c. of 
F. 8. without uſing the words bona & catalla; yet there 
are many precedents in books of good authority wherein 
this nicety is not obſerved. 2 Hawk. P. C. 234. 

If theft be alleged in any thing, the indictment muſt 
ſet down the value, that it may appear whether it be 
grand or petit larceny. 2 Hal. Hiſt. P. C. 183. 

If the thing be moveable, as a horſe, cow, &c. it is 
ſaid to be moſt proper to ſhew its worth by the word 
pretium ; but if the thing be immoveable, and conſiſts of 
divers dead things, it ought to be ad valentiam ; yet this 
nicety ſeems not neceſlary ; neither is it clear that the 
worth of the thing ſtolen is required to be ſet forth in 
an indictment of larceny for any other purpoſe, than to 
ſhew that the crime amounts to grand larceny, and the 
better to aſcertain the crime, in order for a reſtitution, 
or in an indictment of treſpaſs, for any other purpoſe, 
than to aggravate the crime, 2 Hawk. P. C. 234. 

An indictment guod felonice cepit 20 oves, matrices && 
agnos, or matrices & werveces, is not good, becauſe it doth 
not appear how many of one ſort, and how many of an- 
other; but 20 oves generally might have been good with- 
out diſtinguiſhing matrices & wverveces, as in caſe of re- 
plevin or treſpaſs. 2 Hal. Hil. P. C, 183, 

But an indiatment de quatuor / & ciſtis, Anglice 
cheſts and coffers, is good, becauſe ſynonymous, 2 Hat, 
Hiſt. P. C. 183. 

4thly, Indittment muſt ſet forth circumſtances of time 
and place, It is laid down as an undoubted principle in 
all the books that treat of this matter, that no indi- 
ment whatſoever can be good without preciſely ſhewin 
a certain year and day of the material facts alleged in 
it, 2 Hawk, P. C. 235. and ſeveral authorities there 


As if an indictment of death laying the aſſault at a 
certain time, &c. do not appear in the clauſe of the 
ſtroke, or if it do not ſet forth the time of the death as 
well as of the ſtroke. 2 Hawk. P. C. 235. 2 Hal. 
Hiſt. P. C. 178. | 
o if any inditment lay the offence on an impoſlible 
day, or on a day that makes the indictment repugnant to 
itſelf, or if it lay one and the ſame offence on different 
days, it is inſufficient, 2 Hawk. P. C. 235. 
As if 4. be indicted quod primo die Mai & f pon die 
quandam 
togam ipſrus B, adtunc & ibidem invent” felonice cepit, &c, 
this indictment is not good, becauſe there are ſeveral days 
mentioned before, and it is uncertain to which the felo- 
nious taking ſhall relate. 2 Hal. Fift, P. C. 178, X 
| OY 
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Fo if A. be indicted that he fe/fo Sand Petri anno 20 
Car. killed F. S. this is not good, becauſe there are two 
feaſts of St. Peter, and neither without addition, viz. 
Se. Peter ad vincula, and St. Peter in cathedra. 2 Hal. 
Hiſt. P. C. 178. | 

The words adtunc & :bidem in the ſubſequent part of an 
indictment, are as eftectual as if the year and day men- 
tioned in the former part had been expreſsly repeated. 
2 Hawk. P. C. 235-6. 

Alſo if it lay the fact on the Thu: /day after the feaſt of 
Penteceft in ſuch a year, or on the wtas of Eafter, &c, 
(which ſhall be taken for the eighth day after the feaſt) 
or on the tenth of arch laſt, (being aſcertained by the 
ſtile of the ſeſſions, &c.) it is as good as if it had expreſsly 
named the day of the month, &c. 2 Hawk. P. C. 236. 

Alfo if an indictment charge a man with an omiſſion, 
&c. as not ſcowring ſuch a ditch, it needs not ſhew 
any time. 2 Hawk. P. C. 236. | 

So if an indictment charge a man with having done 
ſuch a nuſance ſuch a day and year, and on divers other 
days, it is void only as to the facts alleged on the days 
uncertainly ſet forth ; but if it charge a man generally 
with ſeveral offences at ſeveral times between ſuch a day 
and ſuch a day, without laying any one at a certain day, 
it hath been adjudged to be wholly void. 2 Hawk. P. C. 
'2 6, 

oO it hath been ſolemnly adjudged, that a conviction 
of deer-ſtealing, ſetting forth the offence between the 8th 
and 12th of ful, &c. is ſufficient, 2 Hawk. P. C:. 
230. | | ; 

Ng in theſe caſes it is ſaid to be moſt regular to ſet 

forth the year, by ſhewing the year of the King; yet this 

_ may be diſpenſed with, for ſpecial reaſons, if the very 
year be otherwiſe ſufficiently expreſſed, for that only is 
material. 2 Hawk. P. C. 236. F 
_ Every indiftment at Common law muſt expreſsly ſhew 
ſome place wherein the offence was committed, which 
muſt appear to have been within the juriſdiction of the 
court in which the indiftment was taken, and muſt be 
alleged without any repugnancy ; for if one and the ſame 
offence be alleged at two different places, or at B. afore- 
ſaid, where B. was not before mentioned, or if the ſtroke 
be alleged at A. and the death at B. and the indictment 
conclude that the defendant /i: felonice murdravit the de- 
ceaſed at A. the inditment is void. 2 Hawk, P, C. 
236. | 
, it is alſo, if it lay not both a place of the ſtroke and 
death, or if any place fo alleged be not ſuch from whence 
a viſne may come z as to which it hath been adjudged, 
that if a faCt be alleged in a pariſh in London, with ſome 
other addition which ſufficiently aſcertains it, -or in the 
pariſh of St. Lawrence Fewry, it needs not ſhew the ward. 
2 Hawk. P. C. 236. 9 Co. 66. | 

Alſo in ſome crimes no vill need be named, as upon 
an inditment of barretry, becauſe he is a barretor eve 

: where, and it ſhall be tried de corpore comtatus. 2 Hal. 
Hiſt. P. C. 180. 

Suff. in the margin, the indiAtment ſuppoſing a fat 
done apud S. in com” pradit?”, is gods for it refers to the 
county in the margin. 2 Hal. Hift. P. C. 180, 

But if there be two counties named, one in the margin, 
another in the addition of any part, or in the recital of 
an a of parliament recited inthe premiſſes of the indidt- 
ment, ' the fa& laid apud S. in com” pred? vitiates the 
inditment; becauſe two counties are named before, and 
it is uncertain to which it refers. Cro. Eliz. 739. 2 
Hal. Hiſt. P. C. 180. | 

Indictment againſt A. B. that he apud N. in com” pre- 
di? made an aſſault upon C. D. of F. in com' predic?” 
& ipſum adtunc & ibidem cum quodam gladio, &c. percuſſit, 
&c. this indiAtment is not good, becauſe two places named 
beforez and if it refers to both, it'is impoſſible; and if 
only to one, it muſt refer to the laſt, and then it is in- 
ſenſible. 2 Hal. Hift. P. C. 180. 
\ Tt hath been holden, that an inditment on a ſta- 
tute, prohibiting ſuch and ſuch perſons to do ſuch a 
thing, need not ſhew where the facts happened which 
bring the defendant within the prohibition; as where it 
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is enacted, that it ſhall be treaſon for a perſon born with 


in the realm, and in popiſh orders, to remai - 

in which caſe it is ſaid, that the indidment 0 Hs 
ſhew a viſne for the birth or ordination. 2 Haw; 3 
C. 237. - Dy 

Alſo a miſtake in evidence of the place laid is 

material, on Not guilty pleaded, if the fact be ax To 
any other place in the county ; but if there be no ſuch 
place in a county, as that wherein an offence is 1aiq in 
an appeal or indictment, all proceſs thereon is void, þ 

the ſtatutes of 9 Hen. 5. cap. 1. and 18 Hen, 6 bg 
12. 2 Hawk. P. C. 237. DOM 


5. Ihere the offences indifted may be laid jcint! 
where ſeveralh, and where bath jointly and ſcueralh, an 


where the offences of ſeveral perſons may be laid in on iv. 
arttment. Es 


Although the offences of ſeveral perſons cannot but he 
ſeveral, becauſe one man's offence cannot be another's. 
but every man muſt anſwer for himſelf; yet if it wkotl, 
ariſe from a joint att, which is in itſelf criminal = 
where ſeveral join in keeping a gaming-houſe, or in "Say 
ſtealing, or maintenance, &c. the defendants may be 
indicted jointly and ſeverally; as thus, Puod cuſtedive- 
runt & uterque eorum cuſtadivit, or jointly only; for it 
_ appears, that if all are joined in ſuch aR, 
each muſt be guilty; and therefore ſome of them may 
be convicted, and ſome acquitted. 2 Hawk, P. C, 240, 

But where the offences ariſe from a joint at, which 
in itſelf is not criminal, but may be ſo by reaſon of 
ſome perſonal defect peculiar to each defendant, as where 
divers follow a joint trade, for which the law requires "Y 
ſeven years apprenticeſhip, in which caſe each trader's 
particular defect, and not the joint a&t makes him guile 
ty, it ſeems moſt proper to indict them ſeverally, and nat 
jointly, becauſe each man's offence is grounded on a deſe&t 
peculiar to himſelf. 2 Hawk. P. C. 240-1. 2 Hall, 
Hift. P. C. 174 accord, | 

And for this reaſon indictments have been quaſhed for 
Jointly charging ſeveral defendants for not repairing the 
ſtreets before their houſes, or for taking inmates, or for 
negleCting a day of faſting appointed by proclamation ; 
and this is agreeable to the rule of law as to bringing ac- 
tions on penal ſtatutes, wherein ſeveral defendants thall 
not be joined, except it be in reſpect of ſome one thing 
in which all are jointly concerned; as where ſeveral join 
in 2 ſuit in the Admiralty on a contra& on land, or in 
procuring or giving an untrue verdict, &c, 2 Hauk 
P. C. 241. and ſeveral authorities there cited. 

But yet where 4. B. C. and D. were indicted for 
erecting four ſeveral inns ad ecmmung nocumentum, it was 
ruled, that for ſeveral offences of the ſame nature ſeveral 
perſons may be indicted in the ſame inditment ; but then 
it muſt be laid ſeparaliter erexerunt, and for want of that 
word (/ſeparaliter ) the indictment was quaſhed. 2 Hal. 
Hift, P. C. 174. 

Alfo it is faid in Hale to be common experience, that 
20 perſons may be indicted for keeping diſorderly houſes 
or bawdy- houſes, and they are daily convict upon ſuch 
indictments, for the word ſeparaliter makes them ſeveral 
indictments. 2 Hal. Hift. P. C. 174. 

Inditment ſetting forth, that the defendant made an 
aſſault upon Sarah the wife of William Beatniff, and 
Elizabeth Cooper, and did them beat, wound and evil 
intreat. "After verdi&t pro rege, it was moved in arreſt 
of judgment, that there were two diſtin& offences, and 
therefore could not be laid in the ſame inditment; and 
of that opinion was the court, and the judgment was ar- 
reſted. Stran. 870. Trin. 4 Geo. 2. Rex v. Clendon. 

Six perſons were indicted in one inditment for per- 
jury, and four of them pleading were convicted. It was 
then moved in arreſt of judgment, that crimes (eſpecially 
perjury) were in their nature ſeveral, and two cannot bs 
indicted together. And Palm. 535. 6 Med. 210, 2 


Rol. Abr. 81. pl. 6. Salk. 382. Paſch, 11 Geo. 1+ Rex 
v. Weſton & al, ante 623. Trin. 4 Geo, 2. Rex v. Cier- 


don, ante 87. 1 Kb. 585, 612, 635. were cited- 
| contre 
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were cited Salt 382. in extortion z Trin. 10 An. 


contra : _ ; 
Regina Ve Marſhal againit two for receiving itolen goods, 


Vo 20; 2» Keb. 700. For maintenance. 2 Kol. 
apts Pain. $69. Salt, ZÞ4+ Againſt husband 
and wite for keeping A dilorder!y houſe, and Regina V. 
Dixon & ul Sti, 312. Cro. Eliz, 230. '3 
Where this exception was not taken in perjury. CUro, 
Car. 380. Sed per curiam; There may be great 1ncon- 
veniences if this is allowed : One may be delirous to have 
a certiorari and the other not z the jury on the trial of 
all may apply evidence to all, that 1s but evidence againſt 
one. The caſes cited are all of that waich may be joint, 
as extorſfion, maintenance, &c, but purgery is a ſeparate 
act in each. And Trin. 6 Ann. Regina v. Hodſon & al”, 
two were indicted for being ſcolds, and compared to bar- 
retry, and held not to liez the judgment was arreſted, 


$tran. 921. Mich. 5 Geo. 2. Rex v. Philips & af, 


6 That ought to be the form of a caption of an indiet- 
ment, and where an indiftment may be quaſhed. 


Thecaption of the indiAment is no part of the indiCt- 
"ment itſelf, but it is the Nile or preamble, or return that is 
made from an inferior court to a ſuperior, from whence 
2 certiorari iſſues to remove. it, or when the whole record 
is made up in form; for whereas the record of the in- 
dictment, as it ſtands upon the file in the court wherein it 
is taken, is only thus: Furatores pro Domino Rege ſuper 
ſacramentum ſurm prelentant ; when this comes to be re- 
turned upon a certzorart, it is more full and explicit, 2 
Hal. Hift. P. C. 165. 

Every caption of an indictment muſt ſhew that it was 
taken before a court which has a proper juriidiction z and 
therefore if it ſhew only that it was taken before 7. 8. 
fteward, without ſhewing to whom or in what court; 
or if the ception of an inquiſition, /zper viſum corporis, 
ſhew only that it was taken before 7. S. Mayor of Lon- 
din, without aiding that he was a Coroner; or if it 
barely call him coroner, without ſhewing that he was 
ſuch for the diftiict in which the inquilition was taken, 
it is inſufficient; but if it ſhew that he was a coroner in 
the county, it ſufliciently ſhews that he was a coroner for 
the county ; and if the caption of an indictment ſhew 
that it vas taken at the ſeſſions of the peace of ſuch a 
county, it ſufficiently ſhews that ſuch ſe{lions was holden 
for the county; but if _it only ſhew that it was holden 
in the county, it is ſaid to be inſufficient; ſo it is alſo if 
it omit the clauſe nec non ad diverſas felonias, &c. or if it 
barely ſhew that the indictment was taken at a ſeſſions of 
the peace, without ſhewing before whom, or without 
naming of the juſtices, or ſhewing for what place they 
were juſtices ; or if in deſcribing them as juſtices ad 
pacem, &c., conſervand. it omit the word afſiznat. but if 
it ſufficiently ſhews that ſome of them were of the gys- 
rum, by ſhewing that the indictment was taken at a ge- 
neral ſeſſions, and if it ca}l them juſtices of peace, it 
needs not any farther to ſhew that they were juſtices of 
the King's peace, 2 Hawk, P. C. 253. 

The caption of an indictment ad magnam curiam cum 
leta tent. is infuſficient; but if it be ad magnam curiam 
& ad letam, or ad wif. franci pleg. cum cur. baron' tent. 
Juriſdiction over criminal matters, and the caption in 
theſe lait caſes is not expreſs, that the indictment was 
taken at it, as it is in the firſt caſe, the court will intend 
that it was at the lect, which alone had power to take it, 
2 Hawk. P, C. 254. 

The not ſhewing in the caption of an indictment at a 
leet, whether the court were holden by charter or pre- 
ſcription, is helped by the multitude of precedents. 
2 Hawk, P. C. 254. 

_ Every caption of an indictment ought to ſhew that the 
Indictors were of the precinct for which the court was 
holden, and that they were twelve in number, and that 
they found the indictment on their oaths; allo in- 
dictments have been quaſhed for an omiſſion of the names 
of the jurortz; and others for want of the words pro- 
birum & legalium hominum ; and others for want of the 


meg adiunc & ibidem before jurat' & onerat'; and 
+} wg 5 © 


\ 3 Leon. 230. | 


perhaps it is ſuſficientz for ſince the court-baron has no 


| 
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others for want of the words ad inquirend. prod Deming 
Rege & pre corpore comitatus z yet of inte years exceptions 
of this kind have not been much favoured, eſpecially if 
the indictment. were in a ſuperior. court, and that which 
is omitted be, in common underſtanding, implied in what 
is exprelied. 2 Ziawk. P, C. 254. [Et 

* Every caption mult ſhew a certain day and year when the 
indictment was found, and mult record it in the preſent 
tenſe; but it it deſcribe the court as holden die Adartis 
& die Mercuri, or on ſuch a day in ſuch a vear of the 
King, without ſhewing what King z or if it ſhew the 
day or year in_ figures, which are not Roman, it is in- 
ſufficient; yet it needs not add the year of the Lord: 
and the multitude of precedents have made good the uſe 
of extitit prefentat. inftead of extjitty, Fc, 

Every ſuch caption mutt alſo ſhew where the indi&- 
ment was found, that it might appear to have been at a 
place within the juriſdiction of the court; and therefore 
if it ſet forth, that the indictment was taken at a ſeflions 
of the peace, holden for fuch a county at B. without 
ſhewing in what county B. lies, otherwiſe than by put- 
ting the county in the margent, it is inſufficient z but 
if an inqueſt of death be ſet forth as taken at B. before 
the coroner of the liberty of B. it needs not expreſs that 
B. is in the liberty of B, for it cannot but be intended, 
2 Hatok, P. C. 255. 

By the Common law the judges may in diſcretion 
__ an indictment for any ſuch infufficiency in the body 
or caption .of it, as will make a judgment given on it 
againſt the defendant erroneous ; but they are in no caſe 
bound fo to do ex debito juftitie, but may oblige the de- 
fendant to plead or demur; and this they generally do 
where the offence is of an enormous or public nature, 
or where the indictment has bcen removed by certiorarr, 
and a recognizance for procurivg the trial of it has been 
forfeited. 2 Hawk. P. C. 258. 

By the 7 /F. & MM. cap. 3. No indictment for high 


trealon or miſpriſion thereof, (except indictments tor 


counterfeiting the King's coin, cal, fign or fignet,) nor 
any proceſs or return thereupon, ſhall be quaſhed for 
miſreciting, miſpelling, falſe or improper Latin, unleſs 
exception concerning the ſame be taken and made in 
the reſpetive court where the trial ſhall be, by the pri- 
ſoner or his counſel] aſſigned, before any evidence given 
in open court on ſuch inditment ; nor ſhall any ſuch 
miſreciting, miſpelling, falſe or improper Latin, after 
conviction on ſuch indictment, be any cauſe to ſtay or 
arreſt judgment z but nevertheleſs any judgment on ſuch 
indictment ſhall be liable to be reverſed on writ of error 
as formerly, | | 

For more learning on this ſubjcft, ſee 14 Vin. Abr, 
and 3 Bac, Abr. tit. Indictment. 

'ndico2, Is he that 7ndi&erth another for any offence, 
1 £4. 3. c. 11. and indifee is he that is indiffed, 21 
Fac. cap. I. 

Jndiſtancer, Without delay. Matt, /Peim. Anna 
I244. Indifianter remeauv:t, 

Jndiviſum, 1s uſed for that which two hold in com- 
mon, without partition. Kitchin, fol. 421. in thele 
words, He holds pro ind:viſo, Fc. 

_ Indolis, A ſtudious young man, or a youth. Ego 
Edgar indolis Clito conſenſi. on. Ang]. 3 tom. p. 120. 


Jndowement, ( Indorſamentum,) Is any thing written 


on the back of a deed, as a condition written on the back 
of an obligation is commonly called an indor/ement. 
Weſt, 6ymbol. part 2, ſe. 157. 

Where *tis written on the back of an obligation, (re- 
ceived 10/7. in part of payment) it may be pleaded ; per 
Browne, Duere. Br. Faits, pl. 32. cites 21 Hen. 6. 5. 

And upon a ſheriff's bond of 20/: indorſed thus, to 
ſave the ſheriff harmleſs, he ſhall plead it as a condition, 
Br. Pleadings, pl. 23. cites 21 Hen. 6. 51. 

If a man delivers a fingle obligation to F. N. and 
aſter F, N, indorſes a condition upon it, this ſhall ſerve 
the obligor to plead ; per three juſtices ; guod nota. Br, 
Obligation, pl. 2. cites 2 Hen. 8. 9g. 

An indictment for forcible entry was preferred to the 
grand jury, who returned thus, (viz.) As to the entry 
with force, ignoramus;z as to the detainer with force, 
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billa vera. But this indorſement not being ſpyed, but 
being taken by the juſtices of the peace for a full indict- 
ment 10 both points, they award reſtitution ; but upon 
certifying this indictment in B. R, by certiorari, and the 
indorſement returned as above, they award re-reſti- 
tutition, It was moved that they ought not to regard 
the indorſement, for the court did not ſend for that, 
but only for the indictment; and this indorſement 
makes it to be no indictment at all, and lo the clerk 
of the peace has done more than he was comman- 
ded to do But per cur. The indorſement is parcel 
of the indictment, aid the perfection of it, and the 
court ſent for the indictment, cum omnibus id tangent”, 
and the ingorſement touches it principally ; for it is the 
life of it, And per cur. after ſuch finding, the profecu- 
tor ought to have preferred a new indictment for the 
forcible detainer only ; for now, being made one intire 
indictment, and the jury finding only the. laſt, it is no 
indictment at all. Yeiv. gg. The King v. Ford & ab. 

A leaſe may be determined by force of a condition in- 
dorſed on the backiide thereof, if it be before the enſealing 
and delivery, as well as by force of a condition within the 


deed, Cro. Fac. 456. Mich. 15 Fac, B. R. Griff v. 
Stanh: pe. 


A deviſed lands to truſtees for a term of 60 years, to 
pay legacies, remainder to B, his daughter in tail, &c. 
7. $8. with conſent of friends, married B. at 16. By 
marriage-articles F. 8. covenanted to pay the legacies, 
being 1500/7. within fix months after the marriage. 
And B's triends covenanted on her behalf, that B when 
of age ſhould ſettle her eſtate on F. S. for life, &c. And 
7. S. gave a ſtatute and alſo a mortgage of his own 
eſtate to ſecure payment of the legacies, and by indorle- 
ment on the mortgage the ſame was to be void, unleſs 
Z's eſtate was ſettled on F. 8. afterwards B. died an in- 
fant, the legacies not paid, It was held that the in- 
doiſfement on the mortgage only was ſufficient to diſcharge 
the ſtatute and articles alſo, all being executed at one 
and the ſame time, the ſame witneſſes, and part of the 
ſame agreement, and all to be looked upon as but one 
conveyance. Fl. 1703. 2 Vern. 457. Lawrence v. 


Blaichferd. For indorſement on notes and bills of exchange, 


ſee Lills of exchange, 

ndowment of a church, &c. ſee Endowment, 

nducement, Is what is alleged as a motive or in- 
citement to a thing; and in law is uſed ſpecially in 
ſeveral caſes, viz. there is inducement to actions, to a 
traverſe in pleadings, a fact or offence committed, &c. 
Inducements to actions need not have ſo much certainty 
as in other caſes: A general indebitatus is not ſufficient, 
where it is the ground of the action ; but where it is the 
inducement to the action, as in conſideration of forbearing 
a debt till ſuch a day, (for that the parties are agreed 
upon the debt) this being but a collateral promiſe, is good 
without ſhewing how due. Cro. Fac. 548. 2 Mod. 
70. | 
' In an action of falſe impriſonment in London from the 
10th to the 29th of Seprember, defendant juſtifies that he 
was mayor and juſtice of peace in P. and that a robbery 
was done ih©:2, and the plaintiff ſuſpected and brought 
before hin, and becaute he feem'd ſuſpicious, he detain'd 
him in his houſe, during the time in the declaration men- 
tioned, to examine him and one F. 8, who was not. ap- 
prehended, concerning the ſaid robbery, and afterwards, 
upon the 2gth.of September, deliver'd him over to the 
new mayor, and traverſeth the impriſonment in London ; 
and adjudged upon demurrer, that the inducement to the 
traveric was not good ; for a juſtice of peace cannot detain 
in priſon a perſon ſuſpected, but during a convenient time 
only, to ex3mine him, which che law intends to be 
three days, and within that time to take his examination, 
and fend him to priſon, and ought not to detain him as 
long as he pleaſes, as here he did 18 days; neither ought 
he to detain him in priſon in his own houſe, but to com- 
mit him to the common gaol of the county ; for other- 
wiſe, when the juſtices come to deliver the gaol, he is 
not in the gaol, and may not be delivered, and fo ſhould 
lie longer than is reaſonable, See the ſtat. of 5 Hen. 4. 10. 
2 £4, 4. 8. and here he took not an examination, but 
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delivered him over without, which was not lawful - and 
therefore adjudg'd for the plaintiff, Cyo. EL. 829. Paich 

ch. 
43 Eliz. C. B. Scavage v. Tatcham, 

In /cri. fa. upon a recognizance of bail on a writ of 
error of a judgment in debt given in C. B. conditioned 
that if the plantiff be nonſuit, the writ of error difon. 
tinued, or it judgment affirmed, then he ſhould pay, &c. 
defendant prayed oyer, and pleaded that the plaintiff in 
error did profecute the writ of error, and affigned errors 
ot quod placitum ſuper predic?” breve de errore adhuc pendet 
mdeterminatum, &c. the plentiff replied, that the judo. 
ment was affirmed, ab/que hoc qrod placitum pendet inde- 
terminatum, &c. defendant demurr'd, and adjulg'd for 
the plaintiff in C, B. but upon error brought in B, R. 
the court held the replication naught ; becauſe it makes 
that a matter of inducement, which ſhould have been the 
point in iſſue; and allo, becauſe the traverſe puts a 
matter in iſſue to be tried by the country ; and was Zoing 
to reverſe the judgment, but an exception was {tarted to 
the writ of error, for which it was quaſhed. 2 Salk. 529, 
Paſch. 4 Ann. B. R. Fanſhaw v. Morriſon. Sec Pleading 
and 14 Vin, Abr. tit. Inducement. | : 
_ Jnduction, ([ndu@,) A leading into. It *; moſt 
commonly taken from the giving potleflion to an incum- 
bent of his church, by leading hum into it, and delivering 
him the keys by the commiſſary, or biſhop's deputy, and 
by his ringing one of the bells. Crote Rep, 3 part, fol. 
251, See Beneclice, 

Jn elle, (mentioned in ſtat. 21 Fac. cap. 2.) In being, 
The learned make this diftcrence between things 77 eſe, 
and things in poſſe, or potentia ; but a thing apparent and 
viſtble, they ſay, is zz eſſe, that is, has a rcal being e 
inſtanti, whereas the other 1s caſual, and but a poſlibility, 
As a child before he is born, or even conceived, is a 
thing 2 poſſe or which may be ; after he is born, he is 
ſaid to be zn eſe, or actual being. Cowell, edit. 1727. 

Jnewardus (wardus,) A guard, a watchman, one ſet 
to keep watch and ward. —/n Limunare Left in Breſen- 
net habet Rex conſuctudinem ſcil. 11, caretas, & 11 flicas An- 
guiilarum pro uno inewardo & de uno ingo de Northbynge 
x11 denarios aut unum inewardum & de Dena xv11i denarios, 
& de Garra unum inewardum. Lib. Domeſday Chenth, 
Duando Rex venatui in/tabat de unaquaq ; domo par conſuetus 
dinem ibat unus homo ad ſlabilitionem in ſilva, Alii homines 
non habentes integras maſuras inventebant inewardos, ad 
aulam quando redierant in civitate, =Lib Domeſday, Here- 
fordſhire. 

Jnfaliſtatus, This word occurs only in Ralph 4: 
Hengham, Summa parva, cap. 3. Vir commiſit faloniam ob 
quam fuit ſuſpenſus, utlagatus, vel alio modo mart! damnatus, 
vel demembratus, vel apud Winton demembratus, vel de- 
capitatus, ut apud Northampton ; vel in mari ſuperundatus, 
ficut in alits partibus portuum. Mr, Sel/den, in his notes 
on that author, ſays thus, © It appears that ſeveral cu- 
toms of places made in thoſe days capital puniſhments. 
ſeveral. But what is nfaliftatus? In regard of its being 
a cuſtom uſed in a port town, I ſuppoſe it was made out 
of the French word falize, which is fine ſand by the water 
fide, or a bank of the ſea. In this ſand or bank it ſeems 
' their execution at Dover was.” The elaborate Du Freſne 
condemns this derivation and this ſenſe of the word, but yet 
gives no better. And therefore, till we have more au- 
thority, we may conclude that znfal;ftatus did imply ſome 
capital puniſhment inflicted on the ſands or fea- ſhore : 
Perhaps infali/tatia was expoſing the maleſaQor to be laid 
bound upon the ſands, till the next full tide carried him 
away ; of which cuſtom, If I forget not, there is ſome 
dark tradition. However, I believe the penalty took. 
name from the Norman faleſe, fale/ia, which fignified 
not only the ſands, but rather the rocks and cliffs adjoin- 
ing or impending on the ſea-ſhore. Cowell, edit. 1727» 
See the like uſe of fale/ia in Mon. Angl. tom. 2. p. 165.6. 

Jntamy, Which extends to forgery, perjury, grols 
cheats, &c. diſables a man to be a witneſs or juror ; but 
a pardon of crimes reſtores a perſon's credit to make him 
a good evidence. 2 Haws#. P. C. 432, 433- Judgment 
of the pillory makes infamy by the Common Jaw ; but 


— 


| by the Civil and Canon law, if the cauſe for which the 


perſon 
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rſon was convicted was not infamous, it infers no in- 


famy. 3 Lev 420. 
Jnlangethefe, Hinkangthefe, or Jufangtheof, 1s 

compounded of three Saxon words ; the prepolition 2, 
ang or fong, to take or catch, and zhefe a robber : It 
Gonifieth 2 privilege or liberty granted unto lords of ma- 
nors to judge any thief taken within their fee, Braton, 

ib. 3. tract 2. cap. 35 faith, Dicitur infangthefe latro 

captus in terra alicujus de hominibus ſuis proprits, ſeiſitus 

latraciniz. Utfangthefe vero dicitur latro extraneus, veniens 

aliunde de terra aliena & qui captus fuit in terra ipfius, qui 

tales habet libertates, &c. In the laws of King Edward 

the Confeor, ſet out by Mr. Lambard, cap. 26. you have 

it thus deſcribed : Infangthefe, ju/t1tia cognoſcentis latronts 

ua eft, de homine ſus, }t captus fuerit ſuper terram ſuam : 

Illi vers qui non babent has conſuetudines coram jujtitia Regia 

rectum factant in hundredis, &c. Infangthef, i. e. quod la- 

trones capti in Domino vel feodo prioris, & de latrocinia 

comvieti in curia Domini pruoris judicentur, & ad furcas 

ejus ſuſpendentur, Ex. Reg. Priorat. de Cokesford, So 

that it was neceſſary the thief ſhould be taken in his lord- 

ſhip, and with the goods ſtolen, otherwiſe the lord had 

not juriſditon to try him in his court; but by the Jaws 

of Edward the Confelſor, he was reſtrained to his own 

people or tenants, but he might try any man who was 

thus taken in his manor : the definition hereof ſee alſo in 

Britton, fol. 99. and Reg. Hoveden, part. poſter. ſuor. 

Anal. fel. 345. And Skene de verb, ſignif. who writeth 

of it at large, reciting diverſity of opinions touching this, 

and outfangtheſe. Fleta, lib. 1. cap. 47. ſays, Infangthefe 
(for ſo he writes it) dicitur latro captus in terra alicujus, 
ſeifitus aliquo latrecinio de ſuis proprits haminibus, Stat 1. 

& 2 P,&, M. cap. 5 

Jnfant, (zfans) Before the age of one and twenty 

ears, a man or woman is called an fant in the law, 

Co. on Litt. ib. 1. cap. 21. and /:b. 2. cap. 28. An in- 
fant of eight years of age or above, may commit homicide, 

and bz hanged for it, v:z, if it may appear by hiding the 

perſon, by excufing, or by any other act, that he had 

know!e:ige of good and evil, and of the danger of the 

offence, for here malitia ſupplebit &tatem, 1 Hal, Hiſt. 

27. Yet Cs. upon Litt. ſett. 405. ſaith, "That an infant 

ſhall not be puniſhed till the age of fourteen, which, 
ſays he, is the age of diſcretion. Cowell, edit. 1727. 


I. The ſeveral ages and periods diſtinguiſhed by the Iaw 
for ſeveral purpoſes, | | 

2. Who are to be conſidered as minors ; and how far the 
law regards and takes notice of infants in ventre ſa mere. | 


3- How infancy is to be tried; of what public offices and 


truſts an infant is capable ; and of what things he 1s capable 
for his own advantage. 


' 4. Of the afts of infants as they are good, void, or woid- 


able, viz, contratts for neceſſaries, judicial atts, and atts 
in pais, 


I. The ſeveral ages and periods diftiniguiſhed by the law 
far ſeveral purpoſes. | 


From the obſervations made on the daily ations of in- 
fants, as to their arriving to diſcretion, the laws and: 
cultoms of every country have fixed upon particular 
periods on which they are preſumed capable of aCting with 
reaſon and diſcretion; in our law the full age of man 
or woman is twenty one years. 43 Bac. Abr. 118, 

Therefore if one under the age of twenty-one years 
makes his will, and thereby deviſes his lands, and after 
attains the age of twenty-one years, and dies, without 
making a new publication thereof, this deviſe is void. 
Dyer 143. Raym. 84. 1 Sid. 162. 

| But tho? a perſon under the age of twenty-one cannot 
diſpoſe of his lands, yet it is ſaid, that one under that age 
may, purſuant to the ſtatute of 12 Car, 2. cap. 24. 
diſpoſe of the cuſtody of his infant child, and that ſuch 
diſpoſition draws after it the land, &c. as incident to the 
cuſtody. Laugh. 178. 

Alſo it ſeems, it was agreed, that an infant male at 
fourteen, and female at twelve, may diſpoſe of their per- 
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ſonal eſtate at thoſe ages: For herein the Common law 
has appointed no time, being a matter cognizable in the 
ſpiritual court, which herein proceeds according to the 
Civil law, by which law infants at thoſe ages are pre- 
ſumed to have ſufficient diſcretion to make ſuch diſpo- 
ſition; and! therefore their teſftaments in theſe caſes are 
not to be ſet aſide, or controlled in Chancery or the tem- 
poral courts. 2 Mod. 315. 2 Fones 210. Comb. 50. 
1 Vern. 469. Preced. Chan. 316. 

The age of conſent to a marriage in an infant male is 
fourteen, and in a female twelve ; but they may marr 
before, and if they agree thereto when they attain theſe 


ages, the marriage is good ; but they cannot diſagree bes - 


fore then; and if one of them be above the age of con- 
ſent, and the other under ſuch age, the party ſo above 
the age may as well diſagree as the other ; for both muſt 
be bound, or neither. Co. Litt. 33, 78, 79. 2 Infl. 
434- 3 Inſt. 88, 89. 6 Co, 22. 7 Co. 43. 1 Roll, 

br. 340, 341. | 

But tho” the party above age may as well diſagree as the 
other, yet it is ſaid that the party cannot do it before the 
other arrives at the proper age: Allo it is faid to have 
been adjudged, that if a man marries a woman that is 
within the age of twelve years, and after the woman at 
eleven years of age diſagrees to the marriage, and aſter 
the husband takes another wife, and hath ifſue by her, 
that this is a baſtard; for the firſt marriage continues not- 
withſtanding the diſagreement of the woman ; for ſhe 
cannot diſagree within the age of twelve years, and fo 
her difagreement is void. Co. Lit. 79. 1 Roll. Abr, 

41. 
: If a man marries a woman that is within the age of 
twelve years, and after the feme covert within the age of 
conſent diſagrees to the marriage, and after the age of 
twelve years marries another, now the firſt marriage is 
abſolutely diſſolved, ſo that he may take another wife z 
for tho' the diſagreement within the age of conſent was 
not ſufficient, yet her taking another husband after the 


age of conſent affirms the diſagreement, and fo the mar-_ 


rage avoided ab initi9, 1 Rol, Abr. 341. 
ut for the better explication hereot it may not be im- 
proper to inſert a caſe determined before the delegates, 
which was thus. : 
Mrs. K, Fitzgerrard was married to my Lord Dectus, 
ſhe being of the age of twelve years and a half, and he of 
the age of eight ; afterwards, ſhe being thirteen years old, 
diſagreed from this marriage, and married Mr, Fillers ; 
and upon ſuit in the ſpiritual court the ſecond marriage 
was affirmed: The Lord Decius appealed to the delegates, 
and it was argued by Civilians and Common Lawyers be- 
fore the biſhops of London and Rochefter, North Ch. }. 
Littleton Baron, Jones and Atkins Juſtices, and ſeveral 
Doors of the Civil law: The Civilians faid, that minors 
could not contract matrimony, but only ſporſalia de futuro 
and therefore tho' they bind themſelves per verba de pres 


ſenti tempore, yet the law, by reafon of the incapacity of 


the parties, would make ſuch a conſtruQtion that it ſhall 
only be a contraCt de futuro, In this caſe indeed, one of 
the parties is of age of conſent, but that makes no di- 
verſity; for a contract of matrimony is utringue obligatorius, 
and reciprocal in its nature. On the other fide it was 


\ aid, that ſuch a contraCt as this betwixt perſons of un- 


equal ages might as well claudicate as other contracts, 
which are alſo utringue obligatorit 5 they ſaid, that a con- 
traft of marriage carries a relation in itfelf, and is reci- 
procal, but that in ſome caſes this may fail, by reaſon of 
an accident or circumſtance in the perſons, notwithſtanding 
which the nature of the thing will remain to be ultra 
catroque obligatory, as we ſee in other contracts ; but ar- 

uments from the definition of civil affairs are not cogent z 
- no law can be framed to meet with all emergencies 
and circumſtances, but ought to be differently applied ac- 


cording as the particular circumſtances require, The law 


does not make contraQts per verba de preſenti tempore to 
be contraQts de futzro, but in caſes of minors, and they 
cannot ſhew any texts that contracts per verba de pret- 
ſenti by majors, ſhall be by conſtruction made contracts 
de futuro, The laws of God and nature require perfor- 
mance of promiſes and agreements; and the woman, 

in 
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in the preſent caſe, cannot diſſent before the husband come 
to the age of conſent, beczule till then he cannot dil- 
ſent no more than he can aſſent, Serjeant Jaynard; In 
our law, marriage betwixt minors has the effect of a 
marriage till it be annulled: If the woman be nine years 
old ſhe ſhall be endowed, be the huſband of what age 
ſoever, and dower can never be, but where there was a 
precedent marriage, poſits effeftu ponitur cauſa; ſuch a 
wife ſhall have an appeal of the death of her husband, 
and the husband in ſuch a caſe ſhall have a writ de uxore 
ebdufta cum bonis viri, If tenant by knight ſervice die, 
his heir within age of conſent, and married, the lord can- 
not tender him to marriage, upon a diſagreement, he within 
age. Lee and Aſhton, 5 Fac. 1. Where two within age 
had contracted matrimony, and the parent of. one was 
bound to give ſo much at their age of conſent, if they 
would agree to this marriage: An action was brought 
for this money, and it was found that within age they 


diſagreed, but at their full age agreed; and judgment | 


was for the plaintiff, becauſe the diſagreement was 
not material. 1 Inf. 79. Banifters verſus Offfey. Our 
law calls it matrimnium, although the term of ſponſalia 
js not unknown to us ; we find it in Glanvil, lib. 6. and 
Littleton calls it an affiance; to ſhew what regard our 
law has to ſuch a marriage, he cited 1 /n/?. 33. 1 Rol. 
Abr. 340. Dyer 369. 
conſent no agreement or diſagreement can be, Moor 575. 
1 Rol. Abr. 341. 1 [/2. 79. and in the pleadings in 
7 Co. Keen's caſe, and b Co. Ambroſia George's caſe. 
Thurſby cont'- Our law gives ſuch credit to this in- 
choate marriage, that if the parties die before it be 
avoided, the law will not fay that it was null and void 
and upon this ground are the caſes of dower and appeal 
which have been cited. "The cale in Dyer 369, is for 
the decree; for there, by the opinion of many doctors, 
guamvis alia ſunt ſponſalia de futuro, tamen in cauſa dotis 
extenduntur ad verum matrimonium ratione privilegu: He 
Cited 7 H. 6. I1. 6 Co. 22. And the ſentence given in 
the ſpiritual court was affirmed. 93 Bac. Avr. 119, 120. 

And as the age of fourteen is the age of conſent to a 
marriage in an infant male; fo by law hath he ſeveral 
other ages aſſigned him to ſeveral purpoſes, viz. at the 
age of twelve, to take the oath of allegiance in the tourn 
or leet; at fourteen to be out of ward of guardian in ſo- 
Cage, to chuſe a guardian, and this is alfo accounted his 
age of diſcretion; fifteen to have had aid pur fair Fitz. 
Chevalier, Co. Lit. 98. b Hob. 225. | 

The authority of a guardian in chivalry did not de- 
termine till the heir, if a male, came to the age of 
twenty-one years; becauſe it was preſumed that till that 
age he was not capable of doing knight's ſervice, and at- 
tending the lord in his wars. "The guardianſhip of an heir 
female determined at fourteen at Common law, but 
by ſtat. ///tmin/ter the firſt, the lord had the wardſhip til 
ſhe attained the age of ſixteen, to tender her convenable 
marriage; but the authority of. a guardian in ſocage, as 
has been ſaid, ceaſes at the age of fourteen, at which age 
the infant may ca!] his guardian to an account, and may 
chuſe a new guardian, Lzt. ſe. 103Z. Co, Lit. 75, 2 
Infl. 135. Hh 

One within the age of twenty-one years may do ho- 
mage, but cannot do fealty ; becauſe in doing of fealty 
he ought to be ſworn, which an infant cannot be, Cy, 
Lit. 65.b. 2 Inſt, 11. 

An infant at the age of ſeventeen may be a procura- 
tor or executor ; and in this both the Civil and Common 
hs 5 Co. 29. b, Off Ex. 307. 1 Hal. Hift. 

- G19 | 

| lan is a good cauſe of refuſal of a. clerk; alſo by 
the ſtatutes 13 Eliz. cap. 12, and 13 & 14 Car. 2, 
none is to be admitted a deacon unleſs he be twenty-three 
at leaſt, nor a prieſt unleſs he be twenty-four. Comp. 


Incumb. 142, 214. Gibſ. Cod. 168 3 Med. 67. 


By the cuſtom of Gavel-kind an infant at the age of 


fifteen is reckoned at full age to ſel] his lands; and this 
ſeems to have been taken from the Civil law, which 
reckons fourteen the tas pubertatis ; for they reckoned 
that though the infant had ended his years of guardian- 
ſhip at fourteen, yet he migkt not have completed his 
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account with his guardian till the age of fifteen, and that 
-was eſteemed to be the age when he was completely out 
of guardianſhip ; and therefore at this age he was x Frm 

ed to fell the lands deſcended to him ; But In this the 
cuſtoms of England differ from the Civil law; for th 

Civil law does not allow of his diſpoſi:ions till the ave 5 
twenty-hve z therefore this muſt have been allowed 
by the old Saxon law, becauſe they thought that a oreat 
deal of time was lot, if the infant could only wy, TY 
own without being able to diſpoſe of it in a way of traf- 
fick, or in marriage, till twenty-five; and therefore 
they allowed the infant to ſell, but under oreat limita- 
tions and reſtrictions, that he might not be defrauded ; 
and by this means they thought there was ſufficient ag 
viſion made for the neceſlity of commerce, which Apr 
ſmall divided ſhares was abſolutcly neceflary, Land 

624, 625. and fee Gavel:kind. 

Alſo by cuſtom in fome places, an infant ſeiſed of 
lands in ſocage may at the aje of fiſtzen years make a 
leaſe for years, which ſhall-Þind him after he comes of 
age; for.the cuitom makes fifteen his full a2 to that 
purpoſe. Co. Lit. 45.6. ty 

Alſo by the cuſtom of London, an infant unmarried 
and above the age of fouricen, though under twenty- 
one, may bind nhimielf apprentice to a freeman of I on- 
don by indenture, with proper covenants; ' which cove- 
nants, by the cuſtom of Londen, thall be os bindino as if 
he were of full age, JAZoor 134. 2 Pl; 192, 2 Ra. 
Rep. 305. Palm, 301, 1 Med. 271. 

As tv capital oftences, in which the law is the ſame 
with regard to the male and female ſex, the age of four- 
teen is the common ſtandard, at which- both males :nd 
females are, by our law, obnoxious to capital punith- 
ments ; for this being the @tas pubertatis, or age of dit- 
cretion, the law preſumes them at thoſe years to be dal; 
capaces, and-capable of diſcerning between good and evil; 
and therefore ſubjects them to capital puniſhments as 
much as if they were of full age. F. N. B. 202. Ca, 
Lit. 247. b. Dalt. cap. 95. and 104, 1 Hal. Hiſt, 
FE. Go 286: 3 amet; Pu GS. 

But though the age of fourteen be the ztas pubertatis, 
before which our laws do not preſume the party to be 
doli capax, and therefore that a party indited for a capi- 


tal oftence committed before theſe years is to be found 


Not guilty, yet hath this general rule the following tem- 
peraments. 1 Hal. if, P. C. 26. 

1. That if the party be above twelve, tho? under 14, 
and appears to be ds/: capax, and could diſcern between 
good and evil at the time of the offence committed, he 
may be convicted, and undergo judgment and execution 
of death, tho” he hath not attained the age of fourteen; 
but herein, according to the nature of the offence an4 
circumſtances of the caſe, the judge may or may not in 
diſcretion reprieve him, before or after judgment, in or- 
der to the obtaining the King's pardon, 1 Hal. Hit, 
P, .C. 26. | 
*..2. If aninfant be above feven, and under twelve years, 
and commit a capital offence, prima facie he is to be 
Judged Not guilty, and to be found ſo; becauſe he is {ip- 
poſed not of diſcretion to judge betwcen good and evil: 
But yet if it appear, by ſtrung and pregnant evidence and 
circumſtances, that he had diſcretion to judge between 
good and evil, judgment of death may be given againft 
him ; ſor malitta ſuppiet atatem ; but herein the circum- 
ſtances muſt be enquired of by the jur;, and the infant 
is not to be convict upon his conkelbon © Allo herein, 
my Lord Hale ſays, that it is prudence after convicion 
to reſpite judgment, or at leaſt exccution 3 but he ſays, 
that if he be convicted the judge cannot diſcharge, but 
only reprieve him from judgment, and leave him in cut- 
tody till the King's pleaſure be known. 1 Hal. it. 
P. CG: 27. 

3. If an infant within age be in/ra annzs infantie, V2. 
7 years old, he cannot be guilty of felony, whatever cir- 
cumſtances proving diſcretion may appear ; for ex fre- 
ſumptione Juris he cannot have diſcretion, and no aver- 


ment ſhall be received againſt that preſumption, 1 Hal. 
Hijt, P. C. 27, 28. Pl. 19 a. # 
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At Bury ſummer aflizes 1748, I/iliam York, a boy of | 
ten cars of age, was convicted before Lord Chief Juſtice 
ji7.-s, for the mutder of a girl of about five years of age, 
and received ſentence of death. But the Chief Juſtice, 
cut of regard to the tender years of the prifoner, reſpited 
execution, till he ſhouid have an opportunity of taking 
the opinion of the reſt of the judges, whether it was 
proper to execute him or not, upon the ſpecial circum- 
jtances of the caſe; which he reported to the judges as 
follows: The boy and girl were pariſh children, but under 
the care of a pariſhioner, at whoſe houſe they were lodged 
nd maintained. On the'day the murder happened, the 
man of the houſe and his wiſe went out to their work 
carly in the morning, and lett the children in bed toge- 
ther, When they returned from work, the girl was 
miſinz; and, the boy being asked what was become of 
her, anſwered, that he had helped her up, and put on hei 
clouths, and that ſhe was gone he knew not whither, 
Unon this, ſtrift ſearch was made in the ditches and | 
pools of water near the houſe, from an apprehenſion that 
the child might have fallen into the water. During ſuch 
(earch, the man under whole care the children were, ob- 
{crved that a heap of dung near the houſe had been newly 
turned up. And upon removing the upper part of the 
heap, be found the body of the child, about a foot's 
depth under the ſurface, cut and mangled in a moſt bar- 
barous and horrid manner. Upon this diſcovery, the 
boy, who was the only perſon capable of committing the 
fact, that was left at home with the child, was charged 
with the fact, which he ttifly denied, When the coro 
ner's jury met, the boy was again charged, but perſiſted 
{fi!] to deny the fact. At length, being cloſely interro- 
cated, he fell to crying, and faid he would te!l the whole 
truth. He then ſaid, that the child had been uſed to foul | 
herfel; in bed ; that ſhe did ſo that morning (which was 
not true, for the bed was ſearched, and found to be clean); 
that thereupon he took her out of the bed and carried her 
to the dung heap; and with a large knife, which he 
found about the houle, cut her in the manner the body 
appeared to be mangled, and buried her in the dung heap; 
placing the dung and ſtraw that was bloody under the 
body, and covering it up with what was cleanz and 
having-ſo done, he got water and waſhed himſelf as clean 
as he could, The boy was the next morning carried 
before a neighbouring juſtice, before whom he repeated 
his confeſſion, with all the circumſtances he had related 
. to the coroner and his jury, The juſtice very prudently 
deterred proceeding to commitment, till the boy ſhould 
have an opportunity of recollefting himſelf, Accor- 
dingly he warned him of the danger he was in, if he 
ſhould be thought guilty of the fact he ſtood charged with, 
and admonifhed him not to wrong himſelf; and then or- 
dered him into a room ; where none of the crowd that 
attended ſhould have acceſs to him. When the boy had 
been ſome hours in the room ; where victuals and drink 
v<cre provided for him, he was brought a ſecond time before 
the juſtice, and then he repeated his former confeſſion :_ 
upon which he was committed to gaol. On the trial 
evidence was given of the declarations before mentioned 
to have been made before the coroner and his jury, and 
before the juſtice ; and of many declarations to the ſame 
purpoſe, which the boy made to other people after he 
. came to gaol, and even down to the Cay of his trial, 
For he conſtantly told the ſame ſtory in ſubſtance, com- 
monly adding that the Devil put him upon committing. 
the tact, Upon this evidence, with ſome other circum- 
ſtances tending to corroborate. the confeſſion, he was 
convicted. Upon this report of the Chief Juſtice, the 
judzes having taken time to conſider of it, unanimouſly 
agrecd, 1. That the Ceclarations ſtated in the report were 
evicvence proper to be left to the jury. 2. That ſuppoſing 
the boy to have been guilty of this fa&t, there are ſo many 
circumſtances ſtated in the report which are undoubtedly 
tokens of what Lord Chief Juſtice Hale ſomewhere calleth 
a miſchievous diſcretion, that he is certainly a proper ob- 
ject for capital puniſhment, and ought to ſuffer. For it 
would be of very dangerous conſequence to have it 
tought, that children may commit ſuch atrocious crimes 


wed impunity, There are many crimes of the moſt 
OL, II, 
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acinous nature, ſuch as in the preſent caſe the murder of 
young children, poiſoning parents or maſters, burnin 

houſes, and the like, which children are very capable k 
committing, and which they may in ſome circumſtances 
be under ſtrong temptations to commit ; and therefore, 
tho' the taking away the life of a boy of ten years old 
may favour of cruelty, yet as the example of this boy's pu- 
niſhment may be a means of deterring other children from 
the like offences, and. as the ſparing this boy merely on 


account of his age will probably have a quite contrary 


tendency, in juſtice to the publick, the law ought to 
take its courle, unleſs there remaineth any doubt touch= 
ing his guilt, In this general principle all the judges con- 
curred, But two or three of them, out of great tender- 
neſs and caution, adviſed the Ch. Juſt. to ſend another 
reprieve for the priſoner ; ſuggeſting, that it might poſhbly 
appear on further inquiry, that the boy had taken this 
matter upon himſelf, at the inſtigation of ſome perſon or 
other, who hoped by this artifice to ſcreen the real of- 
fender from juſtice. Accordingly, the Chief Juſtice did 
grant one or two more reprieves; and deſired the juſtice 
who took the boy's examination, and alſo ſome other 
perſons in whole prudence he could confide, to make the 
itricteſt inquiry they could into the 2ffair, and make re- 
port to him. At length he received no further light, 
determined to ſend no more reprieves, and to leave the 
priſoner to the juſtice of the law at the expiration of the 
laſt. But before the expiration of that reprieve, execu- 
tion was reſpited ti]l further order, by warrant from one 
of the Secretaries of State, And at the ſummer aſlizes 
1757, he had the benefit of his Majeſty's pardon, upon 


condition of his entering immediately into the ſea-ſervice 
Poſler's Crown Law 70. ie) 


2. IV ha are to be conſidered as minors ; and haw far the 
law regards and takes notice of infants in ventre ſa mere, 


The privilege of infancy does not extend to the King ; 
for the political rules of government have thought it ne- 
ceſlary, that he who is to govern and manage the whole 
kingdom, ſhould never be conſidered as a minor, inca- 
paple of governing himſelf and his own affairs. Co. Lit, 
43. Dyer 209. 6b. 

Therefore if the King within age make any leaſe or 
grant, he is bound preſently, and cannot avoid them, 
either during his minority, or when he comes of full age. 
Plow. 213. a, 5 Co. 27. 7 Co. 12, | 

So if the King conſent to an act of parliament during 
his minority, yet he cannot after avoid this at ; becauſe 
the King, as King, cannot be a minor; for as 
King he is a body politick. Co. Litt, 43. 1 Roll. 
Abr. 728. 

Alſo the aQts of a mayor and commonalty ſhall not be | 
avoided, by reaſon of the nonage of the mayor. Cro. Car, 
$57.5 (0:27. : - | 

Altho' a Duke, Earl, or the like, be but a minor, or 
not above ten years of age, in the cuſtody and in the fa- 
mily of another nobleman, who may and doth retain. 
chaplains, yet he may qualify chaplains to be diſpenſed 
withal to hold two benefices with cure in like fort as if 
he was of full age. 4 Co. 119. Comp. Incumb. 22. 

An infant in gavelkind ſhall have his age, and all 
other privileges of the infant at Coinmon law ; becauſe 
tho* he hath the privilege of alienation at fifteen, 
yet that doth not take from him any privilege he had 
before at Common law. 1 Roll. Abr. 144. 

A baſtard being impleaded ſhall have his age ; for the 
dilatory plea muſt be determined before the pleas in chief 
can come on; ſo that the plea of infancy will ſtay the ſuit, 
before it can be inquired whether he is or is not a battard, 
Co, Lit, 244. b, 

A child in wventre ſa mere may be appointed exe- 
cutor, or may take a legacy; alſo if there are two 
or more at a birth, they ſhall be joint executors 
or joint legatees of the 'thing bequeathed; for the 
Civil law, for the benefit of the infant, reputes 2 
child in his mother's womb in the ſame condition 
as if it were born, Godpolph. Orph. Leg. 102, 
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If there be baſtard ezgne and multer priiſne, and the 
baſtard enters, and dies leifed, his iſlue ſhall inherit the 
lands, and exclude the mulzer for ever; but in this cale if 
the baſtard had died leaving iſſue i» entre ſa mere, and the 
mulier had entered, and then a fon is born, yet cannot 
he enter upon the zmulier: And herein our law differs 
from the Civil law; for our law requires an immediate 
deſcent, which cannot be before the perſon is zn e//e ; allo 
by our law the freehold cannot be in abeyance. Co. Lit. 
244. 

It appears to have been a matter of much controverſy, 
whether a deviſe of lands to an infant zn ventre ſa mere 
be g00d, becauſe not in being to take at the time of the 
death of the deviſor; and ſince, as ſome ſay, by the de- 
viſe the perſon is to take immediately after the death of 
the devifor, the freehold cannot be put in abeyance by the 
act of the parties; but others hold, that ſuch deviſe is 
good, tho* the infant be not 2772 eſe at the death of the 
deviſor, and that the freehold ſhall not be in abeyance, 
but ſhall deſcend to the heir at law-in the mean time. 
11 Hen. 6. 13. Bro. Deviſe 32. Mow 177, 637. 
2 Bulſ. 273. Cro. Eliz, 423. 1 Lev. 135. 1 Sid, 153. 
Raym. 163. 1 Keb. 85. 1 Salk. 231. 2 Med. g. 

But however all the books agree in this,” that a deviſe 
to an infant when he ſhall be born, or when God ſhall 
give him birth, is good as an executory deviſe, and that 
the freehold ſhall deſcend to the heir at law in the mean 
time, 1 Sid. 153, 1 Lev. 135. MKaym. 163. 8s. C, 
Snow and Cutler, 

So it is clear, that if Jand be deviſed for life, the re- 
mainder to a potthumous child, that this is a good con- 
tingent remain ler ; becauſe there is a perſon in being to 
take the particular eſtate z and if the contingent remainder 
veſts during the continuace of the particular eſtate, or eg 
in/tante that it determines, it is ſufficient. Moor. 637. 
Church and IViat. 23 Lev. 458. 4 Med. 359. 1 Salk. 
227. Carth. 3209, Reeve and Long ; and ſee 10 & 11 
It”, 3. cap. 16, and Remainders, 

Allo it ſeems agreed, that a man may ſurrender copy- 
hold lands immediately to the uſe of an infant z ventre 
fa mere; for a ſurrender is a thing executory, and nothing 
veſts before admittance ; and therefore if there be a perſon 
to take at the time of the admittance, it is ſufficient, and 
not like a grant at Common law, which putting the eſtate 
out of the grantor muſt be void, if there be no-body 
to take, 1 Rll. Rep. 109, 138. 2 Bui}. 273. Co. 
Copyh. 9. and fee Moor 637, 

If an uſurpation be had on one in ventre ſa mere ; at 
the next turn after his birth, he ſhall be relieved on the 
ſtatute of //:/?m. 2. cap. 5. Hob. 240. 


3. Hm inſiancy is to be tried; of what public offices and 
trujls an infant is capable ; and of what things he 15 capable 
for his own advantage, 


Infancy i: to be tried by inſpeion of the court, or 
by jury: And herein it is laid down as a rule in ſome 
books, that whereſoever it is alledged upon the pleading, 
that the party was and yet is under age, there it ſhall be 
tried by inſpection ; but where the infant is of full age 
at the time of the plea, there it ſhall be tried per pars. 
So 142. 1 Sid. 321. 1 Keb. 796, Cro. ſac. 59. 

[, X 
: But here we muſt obſerve, that as to judicial ads, or 
acts done by an infant in a court of record, and which 
he is allowed to avoid, the trial thereof muſt be by in- 
ſpeQtion ; and therefore if an infant levies a fine, he muſt 
reverſe it by writ of error; and this mult be brought du- 
ring his minority, that the court may by inſpection de- 
termine the ave of the infant; but the judges, as by 
adjuntta, may in ſuch caſes inform themſelves by wit- 
neſſes, church books, &c. Co. Lit. 380. Moor 76. 
2 Rial. Abr. 15. 2 Infl. 483. 2 Bul/. 320. 12 Co. 
I27. | 

If an infant brings a writ of error to reverſe a fine 
for his non-age, and, after inſpeRtion and proof of in- 
fancy by witnefles, dies before the fine is reverſed, his 
heir may reverſe it; becauſe the court having recorded 
the non-age of the conuſor, ought to vacate his contract 
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when he appeared to be under a diſability at the time he 
eejerga into it, Co, Lit, 380, Mor 884. Keckhwicy's 
caſe. 

An infant acknowledged a fine, and the' conuzees 
omitting to have the fine ingrofled till he came of ave 
in order to prevent the infant from bringing a writ of er- 
ror ;z yet the court upon view of the conuzance pro= 
duced by the infant, and upon his prayer to be inſpected 
and his age examined, recorded his non-age, to give his 
the benefit of his writ of error, which he muſt otherwiſe 
loſe, his non-age determining before the next term, 
Moor 189. & vide Cro, Fac. 230, 1. | 

So if an infant ſuffer a common recovery by appearing 
in perſon, this muſt be reverſed during his minority by 
inſpeion of judges. _. 

But it is ſaid, that if an infant ſuffers a recovery, in 
which he appears by attorney, he may reverſe it after his 
full age, as it may be diſcovered whether he was within 
age when the recovery was ſuffered ; becauſe ir may be 
tried per pars whether the warrant of attorney was made 
by him when he was an infant, 1 $4, 321. 1 Lev, 
142. 

It is ſaid, that in al] caſes where the party pleads that 
he was within age at B. and alledges a place, that there 
the trial may be well enough where it is alledged ; where 
no place is alledged, there in perſonal attions where the 
writ is brought, and in real actions where the right of 
the land depends upon infancy, there the trial is to be 
where the land lies, and if not, where the action is 
brought. Skin, 10, 11. Cro. Eliz. 818. S. P, | 

An infant entred into a recognizance of 1co/. as bail 
to F, $. which became forfeited, and he taken in execu- 
tion; whereupon he brought an audiza querela, ſug- 
geſting his infancy, and the writ being brought into 
court, he appeared zn propria perſona; and it was moved, 
that he might be inſpected, and his witneſles examined ; 
and thereupon his mother peremptorily depoſed, that at 
that very time he was twenty years old, and no more, 
and a maid ſervant gave circumſtantial evidence to the 
ſame purpoſe; and it was moved, that he might be 
bailed : But per curiam, It is a matter of diſcretion either 
to admit him ta bail, or to refuſe it, he being in execu- 
tion; but if he had brought his aud:ta grere/a before he 
had been taken in execution, he muſt have had a ſuper- 
ſedeas of courſe; and the court would not bail him, tho? 
the long vacation was near, but required the evidence to 
=as ſtrengthened by a copy of the regiſter where he was 
born, which being in Yor4fire, he appeared again in 
Michaelmas term in cuſtody, and a copy of the regiſter 
was produced and ſworn to be a true copy, and the 
mother and the maid being again ſworn, and all agreeing 
in the ſame thing, he was diſcharged by the court. Carth, 
278. Trin, 5 WW. 3. Lloyd v. Eagle. pl 

As to what Offices and truſts an infant is capable ; he 
ſeems capable of ſuch offices as do not concern the admi- 
niſtration of juſtice, but only require ſkill and diligence ; 
and there it ſeems he nay either exerciſe himſelf when 
of the age of diſcretion, or they may be exerciſed by 
deputy ; ſuch as the offices of park-keeper, foreſter, 
gaoler, &c, Plow. 379, 381. 9g Co. 48, 97. vce 

But it is ſaid, that an infant is not capable of the 
ſtewardſhip of a manor, or of the ſtewardſhip of the 
courts of a biſhop ; becauſe by intendment of law he 
hath not ſufficient knowledge, experience and judgment 
to uſe the office, and alſo becauſe he cannot make a de- 
puty. Co. Lit, 3.6. 1 Rol. Abr. 731. 2 Roll. Abr. 
153. March 41, 43. Cro. Eliz. 636. Cro. Car. 556. 

An infant cannot be an attorney, bailiff, factor or 
receiver. F. N. B. 118. 1 Rel. Abr. 117. Co Ltt. 
172, Cre. Eliz. 637. : 

If an infant, being maſter of a ſhip at St. Chriflopher's 
beyond ſea, by contra with another, undertakes to 
carry certain goods from St. Chriftepher”s to England, 
and there to deliver them ; but does not aftei wards deli- 
ver them according to agreement, but waſtes and con- 
ſumes them, he may be ſued for the goods in the court 


of Admiralty, though he be an infant ; for this ſuit 1s 


but in nature of a detinue, or trover and converſion * 
the 
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the Common law. 1 Rol. Abr. 530. PFurnes and Smith, 
and a prohibition denied to the court of Acmiralty, 

If an infant keeps a common inn, an action on the 
caſe upon the 'cultom of inns will not lie againſt him. 
1 Roll, Abr. 2. Carth. 161. cited, 

So if an infant draws a bill of exchange, yet he ſhall 
not be liable on the cuſtom of merchants, but he may 
plead infancy in the ſame manner that he may to any 
other contra of his. Carth, 160, Willams v, Harriſon. 
Adjudged on demurrer. | a 

An infant cannot be a juror ; and it is ſaid by Hobart, 

that by the wiſdom of the Common law a perſon under 
forty-two could not be on a trial de etate probanda, be- 
cauſe he then tried a matter which might have happened 
before he was twenty-one. Fc. 325. 
An infant, or one under the age of twenty-one years, 
cannot be elected a member of the houſe of commons ; 
nor can any lord of parliament fit there until he be of the 
full age of twenty-one years. 2 Inſt. 47. 

An infant is capable of inheriting, for the Jaw pre- 
ſumes him capable of property ; alſo an infant may pur- 
chaſe, becauſe it is intended for his benefit, and the free- 
hold is in him till he diſagree thereto, becauſe an agree- 
ment is preſumed, it being for his benefit, and becaule the 
freehold cannot be in the grantor contrary to his own a, 
nor can be in abeyance, for then a ſtranger would not 
know againſt whom to demand his right; and if at his 
full age the infant agrees to the purchaſe, he cannot 
afterwards avoid it; bur if he dies during his minority, 
his heirs may avoid it; for they ſhall not be bound by 
the contracts of a perſon who wanted capacity to con- 
tract. Co, Lit. 2. 8. 2 Inſt. 203. 

If an infant takes a leaſe for years rendering rent ; if 
he enters upon the land he ſhall be charged with an 
ation during his minority, becauſe the purchaſe is 
intended for his benefit; but he may wave the term, 
and not enter, and if more rent be reſerved upon the 
leaſe than the land is worth, he may avoid it, 2 
Bulſ. 69. | | 

If an infant be lord of a copyhold manor, he may 
grant copyholds notwithſtanding his non-age ; for theſe 
eſtates do not take their perfection from the intereſt or 
ability of the lord to grant, but from the cuſtom 
of the manor, by which they have been demiſed, and 
are demiſable time out of mind. 4 Co. 23. b, Co, Copy- 
holder 79, 107. Neoy 41. 8 Co. 65. 

An infant may preſent to a church ; and here it is 
ſaid, that this muſt be done by himſelf, of whatſoever 
age he be, and cannot be done by his guardian, for the 
guardian can make no advantage thereof, and conſe- 
quently has nothing therein whereby he can give an ac- 
count, and therefore the infant himſelf ſhall preſeat. 


Co. Lit. 17. b. 89.a, 29 Ed. 3.5. 3 Inſt. 156, 


4. Of the atts of infants as thiy are good, void or votd- 
able, viz, contratts for neceſſaries, judicial afts, and as 
In pais. | 

Contradts for neceſſaries. Here we muſt obſerve, that, 
ſtrialy ſpeaking, all contracts made by infants are either 
void or voidable, becauſe a contract is the act of the un- 
derſtanding, which during their ſtate of infancy they are 
preſumed to want ; yet civil ſocieties have fo far ſupplied 
that defect, and taken care of them, as to allow them 
to contract for their benefit and advantage, with power, 
In moſt caſes, to recede from and vacate it when it may 


prove prejudicial to them z but in this contract for necel- | 


{aries they are abſolutely bound, and this likewiſe is in 
benignity to infants, for if they were not allowed to bind 
themſelves for neceſſaries, nobody would truſt them, in 
Which caſe they would be in worſe circumſtances than 
perſons of full age. 10 H. 6. 14. 18 Ed. 4. 2. 1 
Kel. Abr.. 729. 

Therefore it is clearly agreed by all the books that 
ſpeak of this matter, that an infant may bind himſelf to 
Pay tor his neceſſary meat, drink, apparel, neceſſary phy- 
lick, and ſuch other neceſlaries, and likewiſe for his 
£00d teaching and inſtrution, whereby he may profit 
himſelf afterwards. Co. Lit. 172. as &c, 
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But it muſt appear that the things were aQtually tie- 
ceſlary, and of reaſonable prices, and ſuitable to the in« 
fant's degree and eitate, which regularly muſt be left ta 
the jury; but if the jury find that the things were ne- 
ceſſaries, and of reaſonable price, it ſhall be preſumed they 
had evidence for what they thus find; and they need noc 
find particularly what the neceflaries were, nor of what 
price each thing was; alſo if the plaintiff declares for 
other things as well as neceſlaries, or alledges too high a 
price for thoſe things that are neceſſary, the jury may 
conſider of thoſe things that were really neceſfaries, and 
of their intrinſick value, and proportion their damages 
accordingly, Cro, Fac. 360. 2 Rol. Rep. 144. Poph. 
I5l. Palm, 361. Goulſ, 168, Godb. 219. 1 Leon, 
14+ 

If an infant promiſes another, that if he will find 
him meat, drink and waſhing, and pay for his ſchooling, 
that he will pay 7 /. yearly ; an ation upon the caſe lies 
upon this promiſe; for learning is as neceſſary as other 
things, and though it is not mentioned what learning this 
was, yet it ſhall be intended what was fit for him, 
till it be ſhewn to the contrary on the other part; and 
though he to whom the promiſe was made does not in- 
ſtruct him, but pays another for it, the promiſe of re- 
payment thereof is good; and it appears that the learn- 
ing, meat, drink and waſhing, could not be afforded for 
a leſs ſum thang 4 1 Rel Abr. 729. Palm, 528, 
1 Fon. 182. S. C. Pickering v. Guning, adjudged on a 
motion on an arreſt of judgment. 

Aſſumpjit for labour and medicines in curing the 
defendant of a diſtemper, &c. who pleaded infra atatem 
viginti & unius annorum; the plantiff replied, it was for 
neceſſaries generally ; and upon a demurrer to this replica- 
tion it was objected, that the plantiff had not aſſigned in 
certain how or in what manner the medicines were ne- 


ceſlary ; but it was adjudged, that the replication in this - 


general form was good, Carth 110. Huggins and Wiſe+ 
man. 

If an infant be a mercer, and hath a ſhop in a town, 
and there buys and ſells, and he contraQts to pay a cer- 
tain ſum to 7. $- for certain wares ſold to him by F. 8. 
to re-ſe]l, yet he is not chargeable upon this contract, 
for this trading is not immediately neceflary ad vittum & 
ve/litum ; and if this were allowed, infants might be in- 
finitely prejudiced, and buy and fell, and live . by the 
loſs. 1 Rel. Abr. 729. Cro. Jac. 494. 2 Rul. Rep. 
45. S. C. adjudged between Hl and Whitingham. 

And as the contra&t of an infant for wares, for the 
neceſſary carrying on his trade whereby he ſubſiſts, ſhall 
not bind him; A neither ſhall he be liable for money 
which he borrows to lay out for neceſlaries; and there- 
fore the lender muſt, at his peril, lay it out for him, or 
ſee that it is laid out in neceſlaries. 5 Mod. 368, 1 
Salk 386-7. 

As in debt under a ſingle bill, the defendant pleaded 
that he was within age; the plantiff replied, that it was 
for neceſlaries, viz. 10/4. for cloaths, and 15 /. money lent 
pro & erga his neceſſary ſupport at the univerſity ; the de- 
fendent rejoined, that the money was lent him to ſpend 
at pleaſure; ab/que hoc, that it was lent him for neceſla- 
ries; and iſſue hereupon was found for the plaintiff, who 
had judgment in C. B. but was reverſed in B. R. on a 
writ of error ; for the iſſue, only being, whether this 
money was lent the infant for neceflaries, not whether 
it was laid out in neceſflaries, it cannot bind the infant 
which ever way it is found; for it might have been 
borrowed for neceſlaries, and laid out in a tavern ; and 
the law will not intruſt the infant with application and 
laying of it out. 1 Salk. 386. Earl v. Peale. 

So if one lends money to an infant who aQually lays it 
out in neceſlaries, yet this will not bind the infant, nor 
ſubje&t him to an aCtion ; for it is upon the lending that 
the contract muſt ariſe, and after that time there could 
be no contract raiſed to bind the infant, becauſe after that 
he might waſte the money, and the infant's applying it 
afterwards for-neceſfaries will not by matter ex po/? facto 
intitle the plaintiff to an ation. 1 Salk. 279. 

Altho” an infant ſhall be liable for his neceſlaries, yet 


{ if he enters into an obligation with a penalty for payment 


thereof, 
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thereof, this ſhal] not bind him ; for the entering into a 
penalty can be of no advantage to the infant, Cro. E1. 
920. Moor 679. pl. 929. Ch. Lit, 172. 1 Roll. Abr. 
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i is alſo ſaid, that an infant cannot either by parol 
contract or a deed bind himſelf, even for neceilarics, in a 
' ſum certain, and that ſhould an infant promile to give an 
unreaſonable price for neceſſaries, that would not bind 
him ; and that therefore it may be ſaid, that the contract 
of an infant for necellaries, quarters a contratt, does not 
bind him any more than his bond would ; but only f{ince 
an infant mult live as well as a man, the law gives a 
reaſonable price to thoſe who furniſh him with necellaries. 
Caſes in Law and Equity B85. 

Yet it hath been adjudged, and is admitted in ſeveral] 
other books, that if an infant contracts for neceſfaries, 
and enters into a ſingle bill for payment, that this thall 
bind him, and that an action of debt will lie on ſuch ob- 
ligation. 1 Lev. 85. Ruſſel and Lee, adjudged. 1 £6. 
382, 416, 423. 8. C. Co. Lit. 172. S. P. 

So an infant may bind himſelf in an aſſump/it for pay- 
ment of neceſlaries, and an ation upon the cale lies againlt 
him upon the promiſe for this, but in nature of an action 
of debt; and therefore where debt lies, an action on the 
caſe lies againſt him. 1x Roll, Abr. 729, Noy 85. 
Latch 157. and fee Bul/ſ. 188, 1 Roll. Rep. 382. 

Alfo it ſeems clear, that if an infant becomes indebted 


for neceſlaries, and the party takes a bond from the in- 


fant, that this ſhall not drown the ſimple contract, be- 
cauſe the bond has no force. Cre. Ez. 920. 

But it is agreed, that an in/imul computaſſet will not lie 
againſt an infant, tho? it be for neceſlaries; for he not 
having diſcretion, is not to be liable to falſe accounts. 
Co. Lit. 172, Lamb. 169. Ney 87. 

If an infant comes to a ſtranger, who inſtructs him in 
learning, and boards him, there is an implied contract in 
law, that the party ſhall be paid as much as his board 
and ſchooling are worth; but if the infant at the time 
of his going thither was under the age of diſcretion, or it 
he were placed there upon a ſpecial agreement with ſome 
of the chily's friends, the party that boards him has 
no remedy againſt the infant, but muſt reſort to them 
with whom he agreed for the infant's board, &c, Allen 
94. Duncomb and Tickeridge. 

Fudicial acts, or acts done in a court of record. As to 
judicial acts, and acts done by an infant in a court of re- 
cord, they regularly bind the infant and his repreſentatives, 
with the following ſavings and exceptions as if an infant 
levies a fine, tho” the judges ought not to admit the ac- 
knowledgment of one under that diſability ; yet having 
once recorded his agreement as the judgment of the court, 
it ſhall for ever bind him and his repreſentatives, uniels 
he reverſes it by writ of error, which muſt be brought by 
him during his minority, that the court by inſpection 
may determine his age. Co. Lit. 380. Mor 76. 2 
Roll. Abr. 15. 2 Injt. 483. 2 Bulſ. 320, 12 Co. 122. 
Yelv. 115. 3 17d. 229, 

So if an infant levies a fine, he is enabled by Jaw to 
declare the uſes thereof, and if he reverſeth not the fine 
during his nonage, the declaration of uſes will ſtand good 
for ever, for tho' that be a matter zz pazs, and all ſuch 
acts an infant may avoid at any time after his full age, if 
he do not conſent; yet being made in purſuance of the 
fine levied, which fine muſt ſtand good for ever, (unleſs 
reverſed in the manner as had been mentioned,) fc will 
the declaration of uſes too. 2 Co. 58. a. 


go. Winch 103. 
If there be tenant for life, the remainCer to an infant 


in fee, and they two join in a fine, the infant may bring | 


a writ of error, and reverſe the fine as to himſelf; but it 
ſhall ſtand good as to the tenant for life ; for the diſability 
of the infant ſhall not render the contract of the tenant 


for life, who was of full age, ineffeQtual. 1 Leen, 11 5, 


317. 2 Sid, 55, 2 TFones 182. 

If an infant brings a writ of error to reverſe a fine for 
his nonage, and his nonage, after inſpection, is recorded 
by the court, but before the fine reverſed he levies another 
fine to another, the ſecond fing ſhall hinder him from 


3 


10 Co." 42. 
Moor 22, Dalſ. 47. 2 Leon, 159. Goulf, 13. 1 Jones | 
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reverſing the firſt ; becauſe the ſecond havins 
varred him of any right to the land ir 
him of all remedies w! 
1 Al, Abr. 588. 

| It an infant levies a hne, and the conuzee renders to 
aim either for lite or in tail, it is ſaid that he { 
no wit of err ts avoid this ez becauſe the revert 

: e Lcing only to reitore him to the land hs parted 
with by the tine, it would be fruitleſs to give him a writ 
of error, ſince he could not thereby be reltored to the 
land which the five i:ſelf, which he would endeavour tg 
reverſe, had before given him. MAzr 74. but autre. 
 Asto recoverics luikered by infants, when theſe were 
Improved into a common way of conveyance, it was 
thought realonable that thufe, whom the law had Judacd 
11Capabie io act for their own iatercit, ſhou!d not be bound 
by the judgment given in recoveries, thy* it was the fo- 
lemn act of the court; for where the defendint vives 
way to tne jud;rment, It is as much his voluntary act and 
conveyance, as if he had transferred the land by livery 
or any other act i pars; and thereto;e it an intant Culficn 
a recovery, he may reverſe it as he may a fine, by writ 
of error, during his minority; And this was formerly 
tziken to be law, as well where the infant appeared by 
guardian as by the attorney, or in perſon: But now the 
diſtinction turns upon this point, that it an infant ſuffers 
a recovery in perſon, 1t 18 erroneous, and he may reverſe 
it by writ of eiror ; but even in this cale the writ of error 
muſt be brought during his minority, that his unfancy 
may be tried by the inſpection of the court; for at his 
tull age it becomes obligatory and unavoidable; but in 
Caſes of neceſlity the court has admitted the inſant to 
appear by guardian, and to ſutter a recovery, or come in 
as a vouchee ; but this too is ſeldom allowed by the court 
unleſs it be upon emergencies, when it tends to the im= 
provement of the infant's aifairs, or when lands of equal 
value have been ſettled on him, and when he has had 
the King's Privy Seal for that purpoſe ; and thoſe recg- 
verics have been allowed and ſupported by the judges, 
and the infant could not ſet them alide or ſhake them; | 
beſides, if ſuch recoveries be to the prejudice of the in- 
fant, he has his remedy for it againtt his guardian, and 
may reimburſe himfelt out of his pocket to whom the. 
law had committed the care of him, 1 Rell. Abr, 731, 
742. Co, Lit. 381. b, 2 Roll. Abr. 395. 10 Co. 43. a. 
Cro. El. 471. tb. 196-7. Cre. Car. 307. 2 Bull. 
235. 1 Sid. 321-2. 1 Lev. 142. 2 Sand. 94. 1 Fan, 
401. 2 Salk. 567. 

Partition by writ De partitione ſacienda binds infants, 
becauſe by judgment in a court of julitice, to which no 
partiality can be imputed. Co, Lit. 171. 6. 

If an infant acknowledge a recognizance or ſtatute, it 
it is only voidable ; and the infant at his peri] muſt avoid 
tnem by azudita guerela, as he mult a fine or recovery by 
writ of error during his minority ; for ſuch cunveyances 
or other aCts of record become obligatury and unavoid- 
able, if they be not ſet aſide before the infant comes of 
azez the rezſon is, becauſe theſe contracts being entered 
into under the inſpection of the judge, who is ſuppoſed 
to do right, the infant cannot againit them aver his dit- 
ability, but muſt reverſe them by a judgment of a ſupe- 
rior court, who by inſpection has the ſame means to de- 
termine whether the interior jurildiction has done right, 
that firſt received the contratt, Acer pl. 200, 2 Inf. 
483, 673. Co. Lit. 380. Kelw, 10. Reg. 149. 19 
Co. 43. A | 

It an infant bargain and fell his land by deed indented 
and inrolled, yet. he may plead non aye; for notwitt- 
ſtanding the ſtatute 27 Hen. 8. cap. 10. makes the 1n- 
rolment in a court of record necelfary to compiete 
the conveyance z yet the bargainee claims by thz dozd 
as at Common law, which wa*, and therefore 13 
{till defeafible by non-age. 2 {»/f. 673. 


| intirely 
mult alto deprive 
hich would re{tore him to the land, 


all have 


Acts in pais, Infants are regularly ailowed to retciad 
and break through all contrafts in pais made during mt- 
'nority, except only for {chovling and neccitarizs, be they 
never ſo much to their advantage; and the reaton here- 
of is, the indulgence the Jaw has though: fit to give 11+ 


| fants, who are ſuppoſed to want juigment and dilcre- 
ton 
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en in their contraQts and tranſaQions with others, and 
he care it takes of them in preventing their being im- 

ſed upon, or over-reached by perſons of more years 
and experience. 39 £d. 3. 20 6, 1 Rel. Abr, 729. 
Co. Lit. 172, 381+ | | 

And for the better ſecurity and proteQtion of infants 
herein, the law has made ſome of their contracts abſo- 
Jutely void z z. e. all fuch in which there is no apparent 
bencfit or ſemblance of benefit to the infant ; 'but as to 
thoſe from which the infant may receive benefit, and 
which were entered into with more folemnity, they are 
only voidable z that is, the law allows them when they 
come of age, and are capable of conſidering over again 
what they have done, either to ratify and affirm ſuch con- 
tracts, or to break through and avoid them. Cro, Car. 
502. 1 Fones 405. 3 Ad. 310. 

Hence it hath been agreed, than an infant may pur- 
chaſe, becauſe it is intended for his benefit, and that at 
his full age he may either agree or diſagree to the ſame. 
Co. Lit. 2, 8. 2 Fern. 203. 

Aiſo the feoffment of an infant is not void, but only 
voidable, not only becaufe he is allowed to contract for 
his benefit, but becauſe that there ought to be ſome act 
of notoriety to rettote the potlefſion to him, equal to 
that which transferred it from him, C9, Lit, 380. 
Dyer 104. 2 Rel. Abr. 572. 4 Co. 125. as 

Theretore if an infant make a feoftment and livery in 
perſon, he ſhall have no affife, &c. but muſt avoid it 
by entry ; for it is to be preſumed in favour of ſuch fo- 
lemnity, that the aflembly of the p2:s then preſent would 
have prevented it, if they had perceived his non-age, and 
therefore the feoffment {hall cominue till defeated by en- 
try, which is an act of equal notoriety, & Co. 42, Bro. 
tit. Diſſcr/in 63. 

But if the infant had made a letter of attorney to de- 
liver ſeifin, he might have an aſliſe, &:c, becauſe the 
letter of attorney, like all other acts or agreements made 
by an infant to his prejudice, muſt be void z and there- 
fore whoever claims under it, or by virtue of its autho- 
rity, muſt be a wrong-doer. 2 Rob, Abr. 2, 
Palm. 2.37. | 

Alſo as to the aQs of infants being void or voidable, 
there is a diverſity between. an actual delivery of the 


Noy 130. 


thing contracted for, and a bare agrecment to deliver it | 


only; that the firit is voidable, but the laſt abſolutely 
yoid; as if an infant deliver a hotſe for a ſum of monty 
with his own hands, this is only voidable, arid to be re- 
covered back in an action of account, Perk, ſed. 12, 
I9. 1 Rol. Abr. 730. 2 Rol. Rep, 408. Latch 10. 
But if an infant agrees to give a, horſe, and does not 
deliver th- horſe with his hand, and the donee take the 
horſe by force of the giit, the infant ſhall have an aRion 
of treſpaſs ; for the grant was merely void, Perk. ſec, 
I2, 19. 1 4d. 137. | 
Intreſpaſs quare vi & armis inſultum fecit, & totum crinem 
capitts ipſius Anne abſcindit, the defendant as to all the 
treſpaſs preter tonſuram crints pleads Not guilty, and as 
to that, pleads that the plaintiff was of the age of fix- 
teen years, and for a certain ſum of money /icentravit 
the defendant duas uncias crins difte Anne deitindere & 
abſcindere ; and upon the demurrer to this plea the court 
held, that the contraft was abſolutely void, and conſe- 
quentiy the tonfure unlawful, and gave judgment ac- 


cordingly for the plaintiff, A:ch. 26 Car. 2. Anna Se- | 


chroghan per Guardianum v. Stuartſin. 3 Keb. 369. S. C. 
_ And as an infant is not bound by his contract to de- 
liver a thing ; ſo if one deliver goods to an infant upon 
a contract, &c. knowing him to be an infant, he ſhall 
not be chargeable in trover and converſion, or any other 
action for them; for the infant is not capable of any 
contract, but for neceſlaries ; therefore ſuch delivery is a 
gift to the infant : but if an infant without any contra 
wilfully takes away the goods of another, trover lies 
againſt him ; alſo it is ſaid, that if he take the goods 
under pretence that he is of full age, trover lies ; becauſe 
It is a wilful and fraudulent treſpaſs. 1 Sid. 129. 1 
Lev. 169. 1 Keb. gos, 913. 

Alſo it ſeems that if an infant, being above the age of 


diſcretion, be guilty of any fraud in aftirming himſelf to 
Vor. Il. 
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| be of full age, or if by combination with his guardian 
&c, he make any contra& or agreement -with an intent 
afterwards to clude it, by reaſon of his privilege of in- 
fancy, that a court of equity will decree it good againft 
him according to the circumſtances of the fraud ; but in 
what caſes in particular a court of equity will thus exert 
itſelf is wot eaſy to determine, FVide 1 Vern, 3.4 
Vern. 224-5. 

Alſo notwithſtanding the diſability of an infant to 
contract, by the 7 Ann. cap. 19. it is enated, < That 
it ſhall and may be lawful for any perſon under the age 
of twenty years, by the direftion of the High court of 
Chancery, or the court of Exchequer, ſignified by an 
order made upon hearing all parties concerned, on the 
petition of the perſon or perſons for whom ſuch infant or 
infants ſhall be ſeiſed or poſleſſed in truſt, or of the 
mortgagor or mort2agors, or guardian or guardians of 
(uch infant or infants, or perſon er perſons intitled to 
the monies ſecured by or upon any lands, tenements or 
hereditai:zcnts, whereof any infant or infants are or ſhall 
be ſeiſed or poſletled by way of mortgage, or of the per- 
ſon or perſons intitled to the redemption thereof, to con- 
vey and affure any luch lands, tenements or hereditaments 
in ſuch manner as the ſaid court of Chancery, or the 
court of Exchequer, ſhall by ſuch order ſo to be ob- 
tained direct, to any other perſon or perſons ; and ſuch 
conveyance or afturance ſo to be had and made, as afore- 
ſaid, {hill be as good and effeQual in law to all intents 
and purpoſes whatſoever, as if the faid infants or 
infant were, at the time of making ſuch conveyance 
or allurance, of the full age of tweaty-one years ; any 
law, &«, | : | 

And it is further enaQted by the ſaid ſtatute, 4 "That 
all and every ſuch infant and infants, being only truſtee 
or truſtees, mortgagee or mortgagees, as afutefaid, thall | 
and may be compcellable, by ſuch order fo as aforeſaid 
obtained, to make ſuch conveyance and conveyances, aſ- 
{urance or aſſurances as afcretad, in like manner as truſ-. 
tees or mortgagees of full age are compellable to convey 
or afſign their truſt, eſtates or mortgages,” 

Hovr an infant is to bind himſelf by a contract to 
ſerve in the plantations, 4 Geo, 1..c. 11. ſef?. 5. See 
Blantattons, | 
' How an infant is to be admitted to a copyhold, and 
how compcllable to pay his fine, g Geo. 1. c. 29. See 
Copyyoly, 

Fir more learning on this ſubjeft, ſee 3 Bac, Abr. tit. 
Infancy and Age, and 9g Vin. Abr. tit. Enfant, 

Jniants, when of age. An infant has been adjudged 
of age the day before his birth-day, for the law will not 
make a fraction of a day; and therefore where a perion 
was born the third of September, and the ſecond of 
September twenty-one years after he made his will, it 
was held good ; and that he was then of age to Geviſe _ 
his hands. £Zd. Raym. 480. And it is held, that fuch 
will ſhall take ef. ct though the deviſor dies by fix at 
aight of that day. Z4. Raym. 1096. 

Tniection, By ſtat. 12 Ric. 2. cap. 3. Proclamation 
ſhall be made as well in L:ndn as in other cities and 
towns, that none caſt any annoyance, dung, intrails, 
nor any other ordure, into the ditches, rivers, Watcrs 
and other places to corrupt and infect the air : and if any 
do, he ſhall be called by writ before the Chancellor, at 
his ſuit that will complain; and if he be found guilty, he 
{hall be puniſhed after the diſcretion of the Chancellor. 

Jnferio2 courts, No foreigner ſhall be d;ſtrained in 
any city, &c. for debt, wheregf he is not debtor or 
pledge, St. Weſtm. 1: 3 Ed. 1. c. 23. 

Lords or their bailiffs not to arrc{t on foreign pleas, on 
pain of double damages, St. He/tm. 1. 3 Ed. 1.c. 25, 

Stewards, &c, ſhall pay treble damages for diſtraining 
on ſuits procured by them, St. J/e/im. 2. 12 £4. I. 
£20. , 

No diſtreſs ſhall be taken but by bailiff ſworn and 
known, Stat. I/e/Im. 2. 13 Ed. 1. c, 37. 54 3 

Abbots may make attorneys in the courts of £tainclife 

and Frendleſs, 3 Hen. 5. c. 2, 


A]l perſons may make their attorneys in county courts 


| and courts baron, 5 Hen. 5. 
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In courts of piepowder the plaintiff ſhall ſwear that 
the cauſe of ation [accrued within the time and jurifdic- 
tion of the Fair, 15 £4. 4:7. 2. 1 Ktcc.3,.<« ©. 

The conſideration of a//rmpfit mult by 1aid within the 
jurildiction of an inferior court, but the promiic need 
not. [Z14. Razm, 211. | 

In a fcire factas on a judgment of an inferior court, 
removed by certiorari, the p'aintft muſt pra V CXCCUNON 
within the limits, otherwi fe on a writ of error. . Ld. 
Reoym. 216. 

Juſtification by proceſs of + an inferior court, is not 
avoided by replication that the caule of action aroſe out 
ot the juritdiction, Ld. Raym. 239. 

No prohibition to an inferior court for procee: ling in a 
cauſe irifing out of their jurifdiCtion, till that © matter has 
been pl-aded, Ld. Raym. 346. 

An inferior court reiu'es to give. coſts of a nonſuit ; 
the remedy is by writ De.execut fione judicii, and not by 
mandums, 1d, Ram. 348. 

Miſcemzanors in infeiior courts are puniſh.ble 
B. R:; £d. Raym. 559% 

Atta hinent. oainft a ſteward for fitting judge in his 
own cauſe, .or for miſlemeaning himleli between partics, 
Ld. Ki NN. 766. 

In ca/e for negligently keeping a horſe within the ju 
riſdiction, by which he was abuſed, the abuſe need nt 
be thewn to have been within the juriſdiction. Ld. Raym, 

790, 1040, 

Ought to give juJgment expreſs upon the point in 1{- 
ſue, that the plea is ſuficient, &c. Ld. Raym. 822. 

The ſeveral forts of titer jor juriſdiction, conuſance of 
pleas, and excmpt juriſdiction, £4. Roy, 839, 837. 

The judgment of an inferior court mult be entered, 
per eanden curiam. Ld. Raym. 895. 

A habeas cr pus does not remove the cauſe, 'as a recor- 
dari or certiorari do, ani the plaintiff may vary in his 
declaration, but then he diſcharges the bail. £Zd. Raym, 
I102, 

Judgment of an inferior court reverſed for want of 
the averment, that the cauſe was within the juriſdiction, 
£4. Raym. 1310. 

A court hel before the under-fteward /ccrn dum confue- 
tudinem, &c, without ſetting - forth the cuſtom, and 

well. £4. Reym. 1543. 

The value received in a promiſſory note need not be 
averred within the juriſ{JiQion, nor the monies due In a 
{tated account. £d, Razm. 1555. 

Inferior courts cannut grant a new trial, Stran, 113, 
392+ 
- Have bcen allowed juriſition in caſes fimilar to thoſe 
where they have juriſdiAion. Sran. 2.56. 

May ict afide proceedings for irregularity or ſurprize. 
Stran, 292, 

May "et aſide a verdict for irregularity. Stran. 499. 

'The King's Bench cannot reverſe a fine ſet by an in- 
ferior court. Stran, 7586. 

The King's Bench cannot ſet a fine on a conviction by 
Juſtices of the peace. Sfran. 794 

The 7zems in a ſtated account need not be Jaid zufra 
Jurifdidtiz nem. Stran. 627 

It is not a cond cuſtom. for an inferior court to award 
a talrs de circumMantibus.  Stran. 841. 

The King's Bench will not pumſh by attachment a 
contemyt of an inferior court. Stran. 567. 

Judgment reverſed, becauſe the an or appeared to be 
intereſted. Stran, 62 

Anfkidcts, (Infidel, Heathens ; who may not be 
witnelles by the laws of this king%om, becauſe they be- 
lieve neither the Old or New 'Feſtament to be the word 
of God, on one of which, oaths mult be taken, -1 nf, 
6. .' 2: Hatvh, PF; 5 424+ S-oe UUlitnets 

Titinity of actions, The lord of the foil may have a 
ſpec a] ation againſt him who ſhall dig ſoil in the King's 
highway, But one {ubj:ct cannot have his aQtion againſt 
another for common nufances ; for it he ni2ht, "then 
every man would have it, and fo the actions would be in- 
finite, Wc; 2 Co. Inſt. 55, 9 Rep. 113- 

STACY, (Jnfirmaritns) + In wag ws tnerc was 
an apartment 4 allotted for infirm or fick perions 3 and he | 


INF 


who ha F the care or cuſtody of this 7»; fir mary, was called 
Infirmarius, No Matt. Par. ſub ann) 1252. 7 2m, Stubb, 
fb _ anno 1285. Will. Thorne, ſub anno 112.8, &c, 

IJ11 £291 31a pauperis. When any man that h as 2 juſt 
caule of fuit either in the Chancery, or any other the 
courts of Common law, will come either belc, re the Lod 
Keeper. Maier of the Rolls, either of the L bicf ſuttices 
or Chet Baron, ani make oath, that he is not 4 yorth 
hve pounds, his debts paid z CIP of the ſaid jud; on 
ee T7 da Wi) pro By ET SO ;t him to ſuc * 12 forma 
PÞ uperis, and ne thail have counſel, cicrk or attor; ey ale 
hzned aTey to do his -putneſs; Witnout payi: 1s any ices, 
C27ve tl, _ 2 hed Z EC JPat TY CE 

Ji Nt Nis T1101 for the King, , (inform atrg 's Rege J-1 
tie fame Kat jOr a COMMON 'verf n we © all. a « dr. 
and. is not : Tways done direct! '\ by t I” Rs ing or his Reg 
nev, but ſometimes by vane. ee? / auitur Pam pro Do- 
min Rege quam pro ſeipfe. upon the beach of " ſome penal 
law or itatute, wherein a pena *o 4s given to the paity 
that will ſve for the ſame, and m. y be either by «Cuon of 
debt or information, Cowell, edit. 1727. 

An information may be dehned, an ACcuſatiin or 
complaint exhibited avainft a perſon for fore crminal 
oftence, eiither 1nnme: ately againſt the King, or againſt 
a private pciſon, vic h from its enormity or dangerous 
tendency, the publick vood require: {ould be reltraincd 
and puniited, and differs principal, irom an indictment 
in this, that an indiament is an accufation found by the 
oath of twelve men, whereas an mniozmation is only the 
allegation of the oficer who exhibits it, 3 Bac, Abr, 
104. 

This difference between inform1tions and indiaroents 
has made ſome men conceive, that this kind of proceed- 
ing was utterly unlawful, as not being only contrary to 
the original frzme and nature of our laws, but-alſo con- 
trary to Atagna Charta, and ſevera] other Rututos, which 
require that no man ſhall be put to anſwer, We, but upon 
indictment or preſentment. 3 Bac. Abr. 165. See Sir 
Proncis Il inington's argument, 5 #1:d. 456. and 1 Shzz 
105, &c. 

But tho', as my Lord Hale obſerves, in all criminal 
caſes the moſt regular and ſafe way, and moſt conſonant 
to the ſtatute of IM: Charta, &c. is by preſentment 
or indictment of twelve ſworn men, yet he admits that 
for crimes inferior to capital ones the proceedings may be 
by information 3 and this, from the long and frequent 


practice, is now certainly eſtabliſhed as part of the la 


of the land ; and therefore at this day the following kinds 
of informations may be exhibited, wherever the nature 
of the offence deſerves ſuch a proceeding. 2 ZFal. Hiſt. 
3 to cap. 8. 

iſt, For an offence principally and more immediately 
againſt the King, an information may be exhibited in the 
name of tne Attorney general, and ſuch information may 
be filed without any application or leave of the court, 
and the party ſhall be obliged to anſwer the ſame ; allo 
the ſtatute 4 & 5 /. 3. which requires a, recogn!zance 
for payment of colts from perſons exhibiting and proſe- 
cuting informations, does not extend to informations. 
filed by the King's Attorney genera!, and it is faid that 
the court will not quath ſuch information on motion, 
but will oblige the party to. demur or plead thereto. 2 
Flawk, P.C. 260. and fee Carth. 465 6, that no ſuch 
information can be brought on a Denal {tatute, 1 Saik, 
372. 
2dly, On application, and leave of the court, grounded 
on motion and affidavit of ſume miſicmeenor, which if 
true, doth from its evil tendency merit ſuch prolecu- 
tion, the courrc allows of the filing of an information in 
the name of the Maſter of the Crown-office ; - and of ſuch 
kind of informations there are numberleſs precedents in 
the Crown- office, 2 Hawk. P. C. 261. 2 Hal. Rift 
P. C. cap. 20. 

2dly, Where by many penal ſtatutes the proſecution 
upon them is by the acts themſelves linited to be by billy 
plaint, information or indictment, there, without doubt, 
the proſecution may be by information as well as by any 
other of theſe methods; alſo of common right ſuch 2 
information, or an action in the nature thereof, may ” 


brought 
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brought for offences againſt ſtatutes, whether they be 
mentioned by ſuch ſtatutes or not, unleſs other methods 
of proceeding be particularly appointed, by which all 
others are impliedly excluded. But for this ſce Attions 
qui tain, or Actions on penal Tarutes, 

4hly, [Informations in nature of a guo warranto may 
be, and frequently are exhibited, with leave of the court, 
for uſurping privileges, franchiſes, &c. which in ſome 
reſpects 1s a civil ſuit, AS It 18 uſed as a proper means to 
try a right, tho' It puniſhes the miſdemeanor, tuch as the 
ulurpation, &c. 


1. In what caſes an information will lie, 
2. Of filing an information ; how it is to be laid; the 
raceedings thereon, and the proviſion made relative thereto 


by ſtatute. 


1. In what caſes an information wi!l lie, 


Here we ſhall lay down what hath been colleRQed by 
ſerjcant Hawkins, and is, as be ſays, every day's practice, 
agreeable to numberleſs precedents, viz. either in the 
name of the King's Attorney general, or of the Maſter 
of the Crown-office, to exhibit informations for bat- 
teries, cheats, ſeducing a young man or woman from 
their parents, in order to marry them againſt their con- 
ſent, or for any other wicked purpoſe, fpiriting away a 
child to the plantations, reſcuing perſons from legal ar- 
reſts, perjuri-s, and ſubornations thereof, forgeries, con- 
ſyiracies, (whether to accuſe an innocent perſon, or to 
impoveriih a certain ſet of lawful traders, &c, or to 
procure a verdict to be unlawfully given, by cauſing 
perſons bribed for that purpoſe to be ſworn on a zales, ) 
and other ſuch like crimes, done principally to a private 
perſon, as well as for offences done principally to the 
King; as for libels, feditious words, riots, falſe news, 
extortions, nuſances, (as in not repairing highways, .or 
obſtructing them, or ſtopping a common river, &c.) 
contempts, as in departing from the parliament without 
the King's licence, diſobeying his writs, uttering money 
without his authority, eſcaping from legal impriſonment 
on a proſecution for a contempt, neglecting to keep 
watch and ward, abuſing the King's commiſſion to the 
oppreſſion of the ſubject, making a return to a mandamus 
of matters known to be falſe, and in general any other 
offences againſt the publick good, or againſt the firſt and 
obvious principles of juſtice and common honeſty, 2, 
Bac. Abr. 166. 2 Hah, P. C, 260. and ſeveral au- 
thorities there cited. 

An information was exhibited againſt D. an attorney 
of C. B. for ſpeaking ſcandalous and reproachful words of 
dir John Kay, knight of the ſhire for the county of York, 
and a juitice of peace, &c. concerning his ſaid office of 
Juſtice of the peace, and the exerciſing thereof ; and upon 
demurrer to this information it was argued, that it would 
not lie for ſcandalous words ſpoken only of a particular 
perſon, becauſe he might have an action on the caſe to 
recompence him in damages z tho' it was admitted, that 
ſuch a proceeding might be warranted for libels, or for 
diſperſing defamatory letters, becauſe by ſuch means the 
publick peace might be diſturbed, and diſcords fomented 
among neighbours, which might at laſt be a publick in- 
Jury, but that there was no ſuch miſchief in the preſent 
cale. On the other ſide it was inhilted, that this infor- 
mation was founded on ſufficient matter, becauſe this pro- 
ſecution is not only as it reſpeRs the perſon of Sir Fobn 
Kay, but it relates to him as he is a publick magiſtrate, 
and one who is ſubordinate to the government, and there- 
fore ſuch deſamatory words are a reproach to the ſupreme 
governor, by whom magiſtrates are entruſted, and from 
whom they derive their authority, and it will not be de- 
nied but that words reflefting on the publick govern- 
ment are puniſhable at the ſuit of the King by informa- 
tion; and for this reaſon the court held that an informa- 
tion would lie, and thereupon gave judgment againſt the 
defendant, and fined him an hundred marks. Carth, 
14, 15. The King v. Darby. 

An information was exhibited by the Attorney general 
for conſpiring to deſtroy the King's revenue of the exciſc ; 
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| and whereas the King by indenture, &c. prol2t', had 


farmed the exciſe of London, AMTiddiefex, and Southwark, 
to A. ÞB. and C. rendering 118001. per ann. monthly, 
Sc, that the defendants and others jgnot”, tc. illicite, 
Jattioje, & ſeditioſe conſultaverunt & conſpiraverunt ad we- 
firuend” & depauperand” fer marios exaſe predif, &c, 
and many other faQs were laid in the information tending 
to the deltroying the exciſemen, depauperating them, de= 
ſtroying the King's revenue of exciſe, pulling down the 
exciſe-houſe, raiting a tumult amongſt the poor people, 
Sc. But the jury that were to try the iſſue were un= 
willing to find this matter, tho expreſly proved, fearing 
it might be conſtrued no lefs than treaſon, and fo would 
only {1nd that ſuch and ſuch of the defendants cite, 
factioje, & ſeaiticfe ſe af}: mblaverunt, & illicite, faftioje & 
leditisje conjullaverunt, & canſpiraverunt ad depanperand 
fermartos Dom” Regis exciſe predit, prout pred” attare 
nat gen” Dom' Regis, &c. & guzad totam aliam materiam 
in informatione contentam ind them Not guilty, and find 
7. $. Not guilty of the whole, It was moved in arreſt 
of juioment, that here is no offence at all found; for to 
conſpire to depauperate the King's farmers is no olfence, 
for it may be done by lawful means ; and that they are 
laid to be the King's farmers is but a deſcription of their 
perſons, not thit it was at the King's revenue of exciſe 
the conſpiracy ſtruck, and the af/emblaveriunt is not the 
charge, for then it ought to have been laid r:otoſe & rou- 
toſe, but only leading to the confpiracy. It was anſwered 
by the King's council, that the z{{icrte affeniblaverunt is 
an offence again(t the law, and as properly and fully laid 
as could be; for r1i-tcſe is where the aflembly is with 
intent to commit a riot, and route for a rout; but an 
allembly may be iJlegal and puniſhable, and yet the in- 
tention of that aflembling may be good, as 21 Hen, 7. 
Bra. tit. Riots 1. per Fineux ; as if men meet to prevent 
the breach of the peace between /. and B. 4. going to 
market, and B, threatening to beat him there, an4 to this 
aſtembly no properer epithet could be given than z/{zcrte 
but beſides, all manner of combinations and confederacies 
are unlawful without reſpect to their end, 27 A/7. 44 Moor, 
Lord Gray's cale, and Cro. Jac. thecale of the puritans peti- 
tioning z but this conſpiracy being to depauperate another 
man, is unlawful in'its end ; and to anſwer the objection 
that hath been made, it might be ſaid, that although the 
depauperating of another man may be by lawful means, 
and the conſequence of a lawful a&t, yet that is becauſe 
it is not in the intention of the party, but it is damuum 
abſque injuria ; but for a number of men to delign and 
conſpire the depauperating of another, cannot certainly 
be lawful, for there the damage to the third party 1s 
their only aim and end, and it is as well againſt the law 
of charity and common ſociety ; and this mizht be ſaid 
if there were nothing of the King's farmers in the caſe ; 
but here the inducement to the whole charge in' the in» 
formation is, that the defendants, &c., MAfachinantes de- 


fraudere & deprivare dictum Dom” Regem de redditu ſus 


predift, & prediftss fermarics, &c. deſtruere & depans 
perare, did ſo and fo; now this inducement in the whole 
is applicable to every branch of the charge, and the jury 
having found thoſe charges as they are laid, /c:/rcet, modo 
& forma prout, &c, they have found conſequently that 
it was done by the defendants, machinantes, &e. which 
makes it in their intention to ftrike at the King's reve- 
nue, as well as in conſequence. It was alſo urzed for 
the defendants, that for a bare conſpiracy, without any 
at done in proſecution of it, no information would lie; 
But curia con. for though there muſt be ſome fat to be 
as evidence of the conſpiracy, as 9 Co. Poulter's Caſe, 
yet it is the conſpiracy that is the crime, and that being 
found, it is enough, It was alſo urged by the King's 
counſel, that the mods & forma prout in the verdict ex- 
tends to all the charges of the act that were done in proſe- 
cution of this conſpiracy, and the acquittal gzazd tor” al” 
materiam, &c. extends to the diſtin charges of facts 
that have no relation to this conſpiracy : But J/indham 
juitice ſaid, the modo & forma prout could by no means 
make the verdict comprehend other matters of fat than 
were expreſsly found. It was moved by the King's 
counſel, that they might inform the court of the het- 

nouſne.'s 
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the lite; and the cale of Afachin and Tully was cited, 
where a battery being found by n/7 privs againſt them, 
the cout informed themſelves of the heinouſnels of «fx 
ta dJavit, and thereupon vacated a hne that was ſet'in a 
ulze's chamber, and (et a high fine upon the defen- 
Pans: But the court refuſing it ſaying, that were a way to 
ein thoſe maiters, of which the jury has acquitted them, 
by ſuffering atidavits to be male; but in Aachin's caſe the 
jury found the defendants guily of the whole 3 and what 
needs aggravation of this, which appears fo foul as It 1s 
found? LVhe court aſter unanimouſly concurred, that 
judgment ouvzht to be given for the King, though as to 
the cftence found there was fome variety of opimion : 
ITlin am dltinguitned betwixt a confederacy and a con- 


ſpiracy, that ſor 2a conſpiracy there ought to be ſome fact 
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Gone in exccution of it; fo an indictment cannot be. 


maint2ined of a man as a common thief, or champerter, 
or {oreitaller, without laying ſome f:E&t of thoſe offences ; 
and in this he grounded himfelf upon 29 AY. 45. but 
he hel!!, that here the defendants are found guilty of a 
ch is not a word of art, but may be 

exprefied 1n other terms,. and- ſuch an offence will this 
matter found amount untoz he held the information as 
to the unlawful affemb!y not good, becauſe it wanted 
'& ens; as to all the ſubſequent fats, he held the 
1d 41 acquitted; and asto the intention of defrauding 
the King of the ront, fe. he held the acquittal did extend 
to-it, becauſe they were acquitted of the facts to which 
that was to be applie2 ; but as to the confederacy the ver- 
dict has ſound enough, and though it were to a private 
ent it were unlawſul; but here it is more, and that 
whick will azoravate it highly ; for the cuſtomers of the 
Kin are publick perſons, as the King's revenue is of a 
publick concern; and itis ſet forth in the information that 
theſe were farmers of a very greaf value; it is one thing 
to beat a private man, and another thing to beat a pub- 
lick officer, or the Kine's ſervant; if a man ſhould 
frike the ſheriffthat has the charaQter of a publick officer, 
it would be a hich offence. Twiſden held, that vi & armis 
was not neceffary, and that they were found guilty of an 
unlawful aſſembly, and in that my Ld. Ch. Juſt, con- 
curred; as allo that the intention of defrauding and de- 
piiving the King of his ſaid rent is implicitly found with- 
in the mods & ferma prout, &c. for ſo ſhall the machi- 
nantes, &c. be applied. Tivijden and Keeling concurred, 
that for a confpiracy alone, without any proſecution, in- 
formation lay ; and they all agreed, that the King's reve- 
nue being concerned did highly aggravate the offence ; 
2 Hen 4. 7. and 8 Hen. 5, b. were cited, that for main- 
tenance of that a monk ſhould be able to contract, and 
probi h:mines de Dale ſhould be a corporation. Lord 
Chief Juſtice cited Old fa7na Charta where there is a 
ſtatute againſt ſuch as would undervalue lands in the 
King's hands, So judgment was given for the King ; 
but the ſettling of the fine was reſpited, becauſe they 
would conſider as well gralitatem delinquent!s as quantt- 
tatem delifii. In this caſe ' were cited 3 Ed. 3. 19. 


43 Af. pl. 38 afterwards, the ſame term, Starling was 


fined 3co marks, and the re{t of the brewers 100 marks 
apicce, but with fome apology by the court for the [malt- 
neſs of the fine, 1 Lev. 125. 1 6:d. 174. 1 Keb. 650. 
Hil. 15 & 16. Car. 2. in B. R. Rex v. Starling, and 
other brewers in London, | 

A coroner haying ſworn the jury to inquire of the 
death of one ſuppoſed a felb d2 ſe, and finding the evi- 
dence very ſtrong took off ſome of the inqueſt ; and tho' 
it was faid that this coroner was a weak filly man, yet 
El:lt ſaid there was no reaſon why an information ſhould 
not be againſt him. 
The King v. Siukely, 

An information was granted againſt one for counter- 
ſeiting or pretending hunſelf to be bewitched by a poor 
woinan, who was thereupon indicted for witchcraft, and 
acouitted, and the whole difcovered to be a cheat. 
12 47d. 550. ich, 13 TY. 4. B. R, Hathaway's caſe. 
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12 Med. 493. Paſch. 13 W. 3- 
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An information was filed againſt a gaoler for ſufferin 


one taken upon an excom. capiend 
Md. 434+ Mich, 12 IV, 3. Anon, 
I A med againſt certain perſons Tor 

V, ies, ec, to the government, hired a 
boat during a war with France, in order to £0 thither 
intending to aid and affiſt the King's enemies, though 
they did not aCtually go thither, but only intended it 
Skin. 637, Paſch. 8 I. 3. B. R. The King v. Cooper 
and aP, 

Upon a motion to file an information againſt a juſtice 
of peace for ſending the proſecutor to the houſe of cor. 
rection without ſufficient cauſe ; upon a rule to ſhew 
cauie, he ſhewed that the proſecutor's maſter complained 
to the defendant that his ſaid ſervant was laucy and gave 
his (the maſter's) horſes too much corn ; but the court 
holding this not a ſufficient cauſe for ſending a man to the 
houte of correction, leave was given to file 2n information. 
S 47:4. 45. Paſch. 7 Geo. The King v. Okey. 

An information was filed again{t one for killing a no- 
bleman's dog, ſetting forth, that Lord $, was riding in 
tne vill of D. in com. Middleſex, and that his greyhound 
being then and there following him, the d:ſendant drew © 
his ſword, and then and there killed the dog. 12 Med, 
377+. Paſch. 12 W. 43. The King v. Cholloney, 

Information was filed againit one for building cf lacks 
in the river Thames to the obſtruction of navigation, 
12 Med. 615. Hill 13 1, 3. The King v. Clark. © 

Information for a ſcandalous narrative licenſed by the 
defendant, Speaker of the houſe of commons, being Dan- 
gerfields narrative, reflecting on a nobleman, (the F. of 
Peterborough) ; the defendant pleaded, tiat he did it by 
order of the houſe of commons, and demanded juirment 
if this court would take conuſance of it. "The fiturney 
general demurred, and afterward the defendznt pleaded 
the common plea, quod non vult contenders cum"Deming 


Rege, and was fined 10,000 C— 18, Paſch. 2 Fac. 2. 


to go at large, 13 


B. R. The King v. William 

For ſcandalous words of A juſtice ofqpeace, concerni 
his office and exerciſe of it; for it glan on the go 
vernment, and defendant was fined 196/ Carth, A! 
K. v. Darby, \ 

In an information for ſpiriting away a child, and car- 
rying him to Famaica; Pemberton Ch, Juſt. declat'd the 
law to be againſt him, it not being lawtgl to take a child 
under age, tho* he pretend to have no friends, &c. and 
carry him away ; for that the pariſh might have bound 
nim out, and he may have a maſter ; and if not, he ought 
to be bound by a juſtice of peace, and for a reaſonable 
time, Skin. 47. Paſch, 34 Car. 2. The King v, Will 
mare. FEES, 

Leave was given to file an information againſt the de- 
fendant, 'by whom the plaintiff's wife was inveigled 
away, and who procured merchants and tradeſmen to {ell 
zoods to her, in order to ſaddle the huſband with the debt, 
he agreeing with the ſellers to deliver the goods back. 
again. 12 Mod. 454. Paſch. 13 W. 3. -Pocock v, Thar- 
nicroft. | | 

Leave was moved for to file an information againſt the 
defendant for theſe words ſpoke of a juſtice of peace, v!2, 
He is an 61d rogue for ſending his warrant for nie. Halt 
Ch. J. ſaid, that he deſerved to be bound to his good 
behaviour, tho” it be not proper for that juſtice to do it 
but rather to get one of his brothers to do it for him ; and 
leave was denied ; the court defiring them to go by way 
of indictment if they would. 12 Med. 514. Paſch. 13 
IV. 3. The King v. Lee. 

On motion for an information, it appeared, that the 
defendants contrived to get a young lady out of the 
cuſtody of her guardian affigned in Chancery, and marry 
her, and that a coach, &c. was prepared, into which ſhe 
voluntarily went, and was carried into Su//zx, and there 
married,  Stran, 1107. Hill. 12 Gee. 2, Rex v. Lord 
Ofjul/ton et aP. 

The court was moved for an information againſt a 
churchwarden, for refuſing to colle& money on a brief 
for fire, according to the aCt 4 Ann, cap, 14. and the caſe 


of informations granted for not burying in —_ 
Cited, 
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cited, Sed per curiam ; That is of a publick nature, and 
wherein the: revenue is concerned : and beſides, in this 
caſe there is a penalty given, and a method for obtaining 
$t, So no rule was made. Stran. 1130. Eaſt, 13 Geo, 2. 
Rex v. Ford. 
The defendant |was one of the diſſenters wha was 
choſen ſheriff of London and Middleſex,, and refuſed to 
take upon him the office > for which an information was 
moved for againſt him, as it is an office in which the 
publick are intereſted, and therefore not to be compen- 
ſated by a pecuniary fatisfaCtion to the city, But upon 
ſhewing cauſe, the court diſcharged the rule, it appearing 
there were aCts of common council that had provided 
penaities upon refuſers, which is the proper remedy ; 
eſpecially where it is iz dubio, whether the refuſal is a 
crime or not, which has never yet been ſettled. In this 
caſe the faCts are agreed, and the only doubt is in point of 
law; and therefore more proper for a civil ſuit: And fo 
' was the opinion of the court in the cafe of Sha#leton of 
Yirk in Lord Hardwick's time, However they declared, 
that if after the point was determined againſt the diſ- 
ſenters, others ſhould refuſe ; it might be a foundation to 
aſk for an information. Stran. 1193. Trin, 16 Geo, 2. 
Rex v. Groſvenor. 


2. Of filing an information ; how it is to be laid; the 


proceedings thereon, and the proviſion made relative thereto 
by /latute. s 


It ſeems to be the eſtabliſhed praQtice at this day, not 
to admit of the filing of an information (except thoſe ex- 
hibited in the name of his Majeſty's Attorney general, ) 
without firſt making a rule on the perſons complained of 
to ſhew cauſe to the contrary; which rule 1s never 
granted but upon motion made in open court, and 
grounded upon afftJavit of ſome miſdemeanor, which, if 
true, doth either for its enormity or dangerous” tendency, 
or other ſuch like circumſtances, ſeem proper for the 
molt publick proſecution; and if the perſun, on whom 
ſuch rule is made, having been perſonally ſerved with it, 
do not at the day given him for that purpoſe, give the 
court good ſatisfaction by affidavit, that there is no rea- 
ſonable cauſe for the proſecution, the court generally 
grants the information ;: and ſometimes, upon ſpecial cir- 
cumſtances, will grant it againſt thoſe who cannot be 
perſonally ſerved with ſuch rule; as if they purpoſely ab- 
lent themſelves, &:. 2 Hark. P. C. 262. 

But if he ſhew good cauſe to the contrary, as that he 
has been indicted for the ſame cauſe, and acquitted, or 
that the intent is to try a civil right which has not been 
yet determined, or that the complaint is trifling or vexa- 
tious, Sc, or where the motion is for an information in 
the nature of a guo warrento, if he can ſhew that his 
right hath been already determined on a mandamus, or 
that it hath been acquieſced in many years, or that it 
depends upon the right of his. voters, which hath not 
been tried, or that it doth not concern the publick, but 
is waolly of a private nature, the court will not grant 
the information without ſorne particular circumſtances, 
ar judgment whereof lies in diſcretion. 2 Hawk. P. C. 
262-3, | 

Regularly, the ſame certainty that is required in an in- 
dictment, is in like manner required in an information; 
but it has been held not .to be neceſſary to repeat the 
words dat cur” hic intelligi & informari in the beginning 
of every diſtin clauſe, if the want of them may by ſup- 
plied by a natural and eaſy conſtruction. See tit. /rdic?- 
ment. 1 Salk, 375. Raym. 34+ 2 Hawk, P.C.261. 

In an information againſt Roberts the ferryman over 
the river Mercy, which parts Angleſea from Carnaryon- 
ſhire in Wales, it was laid generally, viz. That this was 
an ancient ferry time out of mind, and that 14, was the 

uſual rate for the paſſage of a man and horſe, 7 d. for 
29 cattle, 2d. for 20 ſheep, &c. that Roberts being the 
common ferryman, between the 7th Septembris Anno 2. 
and the day of exhibiting this intormation, mju/te, o- 
preſſive, & deceptive cepit & extorſit de diverſis ligets & 
ſubditis Domini Regis ignatis to the Attorney general, 
paſſing that way, diverſas denariorum ſummas exceden” an- 


Vor. 1I, 


va 


INF. 


- 


& averiorum ſuorum, videlicet, pra paſſagio & tranſpor- 
taltone conjuſlibet perſon cum equo ſur 24. & pro quibuſlibet 
20 catallis 2.5. & fic ſeeund ratam predi? pro majors 
vel minori numero averiorum, &c, The defendant was 


that the information was too general and uncertain, be- 
cauſe it did not allege that any particular perſon, or any. 
certain number of cattle, were ferried over within the 
time laid in the information ; neither 4d it mention any 
particular perſon from whom the extorted rates were ta- 
ken, which It ought to do, that the ſingle offence might 
certainly appear to the court ; and after great deliberation, 
the whole court was of that opinion; and per Holt Chief 
Juſtice, In every ſuch informatica a fingle offence ought 
to be laid and aſcertained, becauſe every extortion trom 
every particular perſon is a ſeparate and diſtin offence ; 
and therefore they ought nat to be accumulated under a 
general Chaige, as {tis done in this caſe, becauſe each of- 
tence requires a ſeparate and diſtin puniſhment, accord- 
ing to the quantity of the offence; and it is not poflible 


to if, unicts is is fingly and certainly laid. Carth. 226. 
The King v. Roberts, 

As to the proviſion made herein by ſtatute, by the 4 & 
5s WW. & M. cap. 18. reciting, That divers malicious and 
contentivus perſons had, more of late than times paſt, 
procured to be exhibited and proſecuted informations in 
their Majeties courts of King's Bench at I/e/tminſter, 
againſt perſons in all the counties of England, for tre(- 
paſles, batteries and other miſdemeanors ; and after the 
parties ſo informed” againſt had appeared to ſuch. infor- 
mations, and pleaded to iflue, the informers had very ſel- 
dom proceeded any farther, whereby the perſuns ſo in- 
formed againſt hath been put to great charges in their de- 
tence; and altho* at the trials of ſuch informations ver- 
dicts had been given for them, or a nl: proſequi entered 
againſt th2m, they had no remedy for obtaining coſts, 
againſt ſuch informers ; it is enaQted, "That after the 
firſt day of Eafter term in the year 1693, the clerk of 
the Crown in the ſaid court of King's Bench for the time 
being ſhall not, without expreſs order to be given by the 
ſaid court in open court, exhibit, receive, or file -any 
information for any of the caufes aforeſaid, or iſſue out 
any proceſs thereupon, before he ſhall have taken orfſhall 
have delivered to him a recognizance from the perſon or 
perſons procuring ſuch information to be exhibited, with 
the place of his, her, or their abode, title or profeſſion, 
to be entered, to the perſon or perſons againſt whom ſuch 
information or informations is or are exhibited, in the 
penalty of twenty pounds, that he, ſhe, or they will ef- 
feCtually proſecute ſuch information or informations, and 
abide by and obſerve ſuch orders as the ſaid court ſhall 
direct ; which recognizance the ſaid clerk of the Crown, 
and alſo every juſtice of the peace of any county, city, 
franchiſe, or town corporate, (where the cauſe of any 
iuch information ſhall ariſe,) are by the ſaid ſtatute im- 
powered to take ; after the taking thereof by the ſaid 
clerk of the Crown, or the receipt thereof from any 
juſtice of the peace, the ſaid clerk of the Crown {hall 
make an entry thereof upon record, and ſhall file a me- 
morandum thereof in ſome publick place in his office, 
that all perſons may reſort thereunto without fee: And 
in caſe any perſon or perſons, againſt whom any infor- 
mation or informations for the cauſes aforeſaid, or any 
of them, ſhall be exhibited, ſhall appear thereunto, and 
plead to iflue, and that the proſecutor or proſecutors of 
ſuch information or informations ſhall not at his and their 
own proper coſts and charges within one whole year 
next after iſſue joined therein procure the ſame to be tried, 
or if upon ſuch trial a verdict paſs for the defendant or 
defendants, or in caſe the ſame informer or inſormers 
procure a noli proſequi to be entered, then in any of the 
{aid caſes the ſaid court of King's Bench is authoriſed to 
award to the ſaid defendant or defendants his, her, or 
their coſts, unleſs the judge, before whom ſuch infor- 
mation ſhall be tried, ſhall at the trial of ſuch information 
in open court certify upon record, that there was reaſon- 


| able cauſe for exhibiting ſuch information ; and in caſe 
4 A | | the 


tiguam ratam & pretium pro paſſagio & tranſportatune ſuis | 


tound guilty, and it was moved in arreſt of judgment, 


for the court to proportion the fine or other puniſhment 
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the ſaid informer or informers ſhall! not, within three 
months after the ſaid coſts taxed, and demand made 
thereof, pay to the faid defendant or defendants the ſaid 
colts, then the ſaid defendant and defendants ſhall have 
the benefit of the ſaid recognizance to compel them 
thereunto,” 

« Provided, That nothing herein ſhall! extend or be 
conſttued to extend to any other information than ſuch 
as ſhall be exhibited in the name of their M.jelties coro- 
ner, or attorney in the court of King's Bench for the 
_— being, commonly called the Maiter of the Crown- 
office,” 

In the conſtruction hereof it hath been holden, 

I. That if proceſs be iſſued on ſuch information be- 
fore ſuch recognizance is given as the ſtatute directs, the 
fame may be ſet aſide and diſcharged on motion. 2 
Hawk. P. C. 263. 

2. That this ſtatute extends to all informations, except 
thoſe exhibited in the name of his Majeſty's Attorney 
general, ſo that an information in nature of a gus war- 
ranto, tho' a proper remedy to try a right, in reſpect of 
which it may nut in {triftneſs come within the words 
treſpaſſes, &c. yet being alſo intended to punith a miſ 
demeanor, and alio as the proceedings therein may be as 
vexatious as in any Gther, the fame is within the pur- 
view of the ſtatute, which being a remedial law, ſhall 
receive «$ large a conſtruction as the words will bear. 
Carth. 503. The King v. The town of Heriford. 1 Salk. 
376. S. C. adjudyed. 

 3- That no coſts can be had on this ſtatute on an ac- 
quittal at a trial at bar, not only becauſe the clauſe that 
ives colts, unleſs the judge certify a reaſonable caule, 
eems only to have a view to trials at nj prius, but alſo 


| becaule a cauſe, which is of ſuch conſequence as to be 


thought proper for a trial at bar, cannot well be thought 
within the purview of the ſtatute, which was chiefly de- 
ſigned. againſt trifling and vexatious proſecutions. 2 
Hawk. P. C. 263. | | 

4. Th.t if there be ſeveral defendants, and ſome of 
them acquitted, and others convicted, none of them can 
have coſts. _ 1 Sa/k. 194. 

5. That wherever a defendant's caſe is ſuch as autho- 
rizes the court to award him his coſts, he has a right to 


- them ex debito ju/iitie; for it ſeems a general rule, that 


where judges are impowered by ſtatute to do a matter of 
juſtice, they ought todo it of courſe, 2 Chan. Caſes 191. 
2 Hawk. P. C. 263. 

By the 9 Ann. cap. 20. it is enacted, ** That in caſe 
any perſon. or perſons ſhall uſurp, intrude into, or un- 
lawfully hold and execute the office or franchiſe of mayor, 
bailiff, portreve or other office within a city, town cor- 
porate, borough or place in England or I/ ales, it ſhall and 
may be lawful to and for the proper officer of the court of 
Queen's Bench, the court of ſeſſions of countics pala 
tine, or- the court of grand ſeſſions in ales, with the 
leave of the ſaid courts reſpeCtively, to exhibit one or 
more information or informatious in the nature of a gus 
warrants, at the relation of any perſon or perſons defiring 


| to ſue or proſecute the ſame, and who ſhall be mentioned 


in ſuch information or informations to be the relator or 
relators again{t ſuch perſon or perſons ſo uſurping., in. 
truding imo, or unlawfully holding and executing any 
of the ſaid offices or franchiles, and to proceed therein in 
ſuch manner as is uſual in caſes of informations in the 
nature of a quo warrants ; and if it ſhall appear to the 


ſaid reſpective courts, that the ſeveral rights of divers 


perſons to the ſaid offices or franchiſes may properly be 
deterinined on one information, it ſhall and may be Jaw- 
ful for the ſaid reſpeRive courts, to give leave. to exhibit 
one ſuch information againſt ſeveral perſons, in order to 
try their reſpeRive rights to ſuch offices or franchiles ; 
and ſuch perſon or perſons, ag-in{t which ſuch informa- 
tion or informations in nature of a guo warrants ſhall be 
ſued or proſecuted, ſhall appear and plead, as of the 
ſane term or (cfhons in which the ſaid information or in- 
formations ſhall be filed, unleſs the court where ſuch in- 
formation ſhall be filed ſhall give further time to ſuch 
perſon or perſons, againſt whom ſuch information ſhall 
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ve exhibited, to plead ; and ſuch perſon or perſons, who 
ihall ſue or proſecute ſuch information or informations in 
the nature of a guo warrants, ſhall proceed tiereupgn 
with the molt convenient ſpeed that may be. 

« And it is further en.Qed, "That in caſe any perſon 
or perſons, againſt whom any information or informa- 
tions in the nature of a guo warrants ſhall in any of the 
{aid cafes be exhibited in any of the ſaid courts, ſhall He 
tound or adjudged guilty of any uſurpation or intruſiun 
into, or unlawtully ho!ding and executing of the {aiq 
othces or franchiſes, it ſhall and may be Jawful to and 
for the ſaid courts reſpeCtively,' as well to give judgment 
of oulter againſt ſuch perſon or perſons of and han any 
of the faid offices or franchiſes, as to fine ſuch perivn vr 
perſons reſpeRively for his or their uſurping, &c and 
alſo to give judgment that the relator or relators in ſuch 
information named, ſhall recover his or their coſts of tuch 
proſecution ; and it judgment ſhall be given for the defcn-, 
dant or defendants in ſuch information, he or they, for 
whom ſuch judgment ſhall be given, ſhall recover his oc 
their coſts therein expended, againſt ſuch relator or rela- 
tors ; ſuch coſts to be levied by capias ad fatisfactendum, 
feert factas or elegit. | 

© And it is further enated, T hat the ſtatute for the 
amendment of the law, and all the ſtatutes of Fezfails, 
{hall be extended to informations in nature of a gus wwar- 
rante, and proceedings thereon, for any the matters in the 
ſaid at mentioned.””? | 

An information was moved againſt a clergyman for 
perjury and his admiflion to a living, upon an affidavit 
that the preſentation was fimoniacal. But the court re- 
fuſed to grant it, til] he had been convicted of the ſimony. 
Stran. Mic. 4 Ges. 1. Rex v. Lewis. 

Defendant came up on a haveas corpus from the Savoy, 
to which it was returned, that for ſeveral years laſt palt the 
African company have been a budy corporate, and re- 
tained the defendant in their ſervice, and ſent him to the 
Savoy to be provided with necetfaries, till he ſhould im- 
bark for Africa, & haec eff cauſa, &c. The court diſ- 
charged the defendant for the intufficiency of the return, 
and ordered an information againit the colonel who liſted 
the men, and the keepers of the Savoy, Stran, 404. 
Mich. 5 Geo. Rex v. Drew. 

On a motion for an information for -a libel, in adver- 
tiſing that one adex an apothecary had perionated Dr. 
Crew a phyſician, and wrote and took his fee (which the 
apothecary did not pretend to deny,) the Chiet juſtice de- 
clared, that though truth be no juſtification for a libel, as 
it is for defamatory words, yet it will be ſufficient cauſe 
to prevent . the interpoſition of the court in this extraor- 
dinary manner, and induce them to leave it to the ordi- 
nary courſe of juſtice before a grand jury. Whereupon 
the rule for an information was diſcharged. Sr an, 498. 
Hil. $ Geo. 1. Rex v. Bickerten. See 14 Fin. Abr. tit. 
— ng and for infor matiens en penal flatutes, jes 

tion. 

ons non ſium, or more properly, 97 um 
informatus, Is a formal anſwcr made of courle by an 
attorney that is commanded by the court to ſay what 
he thinketh good in defence of his client, who being not 
inſtruRed to ſay any thing material, ſays, He is not - 
formed ; by which he is deemed to leave his chent unde- 
fended, and fo judgmeat paſleth for the adverſe party. 
Cowell, | | 

Jnfouncr, ( /iformator ), Is any one who rnformms or 
prolecutes in any of the King's courts of Common Jaw, 
viz. Exchequer, Ki2z2's Bench, Common Pleas, Atfiſes 
or Seſſions, thoſe that offend againſt any law, or penal 
ſtatute ; Theſe in ſome caſes are called prometers ; the 
Civilians term them delatores. Cowell. : 
 IJnfoztiatum, ls one part of the digeſts of the Civl 
law, and was ſo called by Rebert Swapham, in a chro- 
nicle of the monaſtery of Peterborough, who lived in the 
reign of Hen, 3. who tells us, that Fenedi&, 2n abbot of 
that monaſtery, who died in the year 1194, deſcribed (e- 
veral law books, amoneſt the reſt, the In/?:2utions of Fuj- 
tinian, with the Authenticks, the Infortiatum, the old 
Dige/t, &c. Cowell, edit. 1727. 


3 Fnfugare, 
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Jncfugare, To put to flight : 'Tis mentioned in Leg. 
Conti, cap. 32+ viz. Qui forijoanmtum pauverit, wel et 
raiationrm altquam exhibuerit, emendet Regt 5 lib. niſi ſe 
adlegiet quod iugatum enum neſciebat. ; 

\ nfala, Was the garment of a prieſt, like that which 
we now call a cafluck ; ſometimes it ſignifies a coif. 
Cruel, edit. 1727+ : 

Jnge : This {yllable, in the names of places, ſigni- 
fer a meadow or paſture. From the Sax, [ng. 1. e. 
pratums and in the n9rth, meadows are called inges. 

Jngenium, An engine, inſt:ument or device. 
Exj-runt enim jam ſepius de caſtello, & ingenia ejus vel 
fuccidernnt vel incenderunt. Flor. Wigorn, contin. ſub 
ann 1138. {onant burracas ſuas & al:a ingenia ubi- 
ang; vauerint ad captendss pijces. Cirtular. Abbat Ra- 
dinzel. M5. f. 55. b. It is otten taken for an inſtrument 
uied in war, arte & ingenio confeum, from whence we 
derive the word engine. Ingenia vero & pararia Chrijſiia- 
nrum ita retro foſſata erant, quod nullus ex parte adverſa 
foterat 015 Nacere. Brompton, pag. 1166. Cowell, eat. 

ry 
/Jngenuitas, Liberty given to a ſervant by manumiſ- 
fv. Leg. H. 1. cap. 89. Si guis per chartam ingenuus 
dimi/lies Fuerit, & a quolibet hamine ad ſervitium interpella- 
tus fuerit, Ec. ; : 

{ke nuitas Regni, Ingenu?, liberi & lenales homines, 
Freebolders, commonalty of the kingdom. Nut that the 
word was reſtrained to yeomen or plebeians. For it was 
ſometimes given to the chief barons, as in the reign of 
Hen. 1. Anſilmus Archiep. Cant. in paſcha curiam venit, 
Regii ingenuitatem praſens confultt, 1. e. the great Jords 
and King's common council. Fadmer. Hiſt. Nov. fol. 


0. 
{ Jngreſs, egreſs, and regreſs, Words in leaſes of 
Jands, to ſgnity a free entry into, going out of, and re- 
turning from fome part of the lands let; as to get in a 
crop of corn, &c. after the term expired. Taceb. 

Inxrefſu, ls a writ of entry, whereby a man ſeeketh 
entry into lands or tenements : It lies in many caſes, 
and hath many ſeveral forms. See Entry. 1 his writ 
is alſo called in particular, precipe gud reddat ; becauſe 
thoſe are formal words in writs of entry. "The writs, as 
they lie in divers cafes, are theſe, ſet down in the 
Old Nat. Brev. viz. Ingreſſu ad terminum qui preterit, 
fil. 121. Reg. Orig. fel. 227. which lieth where the 
lands or tenements are Jet to a man for term of years, 
and the tenant holdeth over his term. Ingreſſu dum non 
fuit compos mentis. Reg, Orig.* 218. which lies when a 
man ſelieth land or tenement, being out of his wits, &c. 
Ingreſſu dum fuit infra &tatem. Old N. B. fol. 123. 
Reg. Otig. fol. 228. lies where one under age ſells his 
lands, &c. Ingreſſ« ſuper diſſeiſina in le quibus. Old NN. 
B. 125. Reg. Orig. 229. lies where a man is diſſeiſed, 
and dieth, for his heir againſt the diſleiſor. Jngreſſu in 
le per. Old Nat. Brev. 126. Reg. Orig. fol. 229. 
Ingreſſu ſur cui in vita. Vet. N. B. 128. Reg. Orig. 230. 
both which ſee in Entry. /ngreſſu cauſa matrimonii pre- 
Feuti., Vet. N. B. fol. 230. Reg. Orig. 233. which 
ſee in Caula matrimonii praclocuti. /ngre//u in cauſa 
proviſo. Vet. N. B. 132. Reg. Orig. 235. which ce 
in Caſu pyovilo, ngreſſu cur ante divortium. Vet. 
N. B. fol. 130. Reg. Orig. 233. for which ſee Cui 
ante divtium, . /ngreſſu in caſu conſinuli, for which ſee 
Caſu conſimili. Ingreſſu fine aſſenſu capituli. Reg. 

ng. fol. 230. It is a writ given by the Common law 
to the ſuccetlor of him that alienated ſine aſſenſu capituli, 
&c. and is ſo called from thoſe words contained in the 
writ, Ce. on Litt. fol. 325. And Ingreſſu ad commu- 
nem legem. | Vet. N. B. 132. Reg. Orig. 234. which 
lies where the tenant for term of life, or of an- 
other's life, tenant by curteſy, or tenant .in dower, 
maketh a feoffment in fee, and dieth : He in the rever- 
lion ſhall have the aforeſaid writ againſt whomſoever that 
is in the land, after ſuch feoffment made. Cowell, edit. 
1727. | 

Jngreſſus, The relief which the heir or ſucceſſor at 
full age paid to the prime lord, for entering upon the 
fre or lands which were fallen by the death or forfeiture 
vi the farmer feudatary. This relevium relevamentum or 


oh 0 


, . . . 
| reevatio, was ſometimes called ingre/ſus, and ſometimes 
mtroitu;, being but a cuſtomary 


due (as at firſt onl 
bonorary preſent) to the lord fro A008 24 "hy 


? m his new vaſlal, for his 
entry or ingreſs upon his land or fee. Covell, edit. 
I727. | 


ngroſſato2 magni rotuli. See Clerk of pe 
Jn grols, 1s that which belongs to the whe rhe 
lord, and not to any manor, lands, &c. As villain in 
groſs, advowlon in groſs, &c. Co. on Lit. fo. 126, 
Jngrofler, (Tngroater, from the French groſier, 
that is, ſo!/tdarius venditor,) Is one that buys corn grow- 
ing, or Gead victuals to fell again, except barley for malt, 
oats for oatmeal, or victuals to retail ; badging by li- 
cence, buying of oils, ſpices and victuals, other than fiſh 
or falt, Anno 5 Ed. 6. cap. 14. 5 Eiiz. 14. 13 Els, 
25. But IVe/t. Syn.bol. part 2. tit. Inditments, feet. 
64. fays, This definition rather doth belong to unlawful 
Haley” 16g than to the word in general, See 3 par. Inſt. 
fol. 195. Ingreſjer is alſo a clerk that writes records "or 
inttruments of law in ſkins of parchment ; As in Henry 
the Sixth's time, he who is now called the Clerk of the 
Pipe, was called /agrefſator magni rotuli ; and the Comp- 


troller of the Pipe, was called Duplex ingreſſator. Spelm. 
See Foteltalling, 

Jagrofling of a fine, Is making the indentures by 
the Chirographer, and the delivery of them to the party 
unto whom the cognilance is made. F, N. B. f. 147. 

Jnhabitant, 1s a dweller or houſholder in any place ; 
as inhabitants in a vill, are the houſholders in the vill. 
2 int. 703- -- 

he word (inhabitants) includes tenants in fee-ſimple, 
tenant for life, years, by elegit, &c. tenant at will, and 
he who has no intereft but only his habitation and dwel- 
ling. 6 Rep. 60. a. Hill. 4 Fac. C. B,. Gateward's 
caſe. | 

He that hath a houſe in his hands in a town may be 
faid to be an inhabitant; Tirrel J. Carth. 119. Mich. 
18 Car. 2. C. B. 

Inhabitants of a vill, without any cuſtom, may make 
ordinances and by-laws for reparation of the church, or 
of a oe mag or any ſuch thing as is for publick good 
generally, and in ſuch caſe the major part ſhall bind 
all others without any cuſtom. $5 Kep. 63. Mich. 32 
& 33 Eliz. B. B. in the Chamberlain of London's caſe, 
cites 44 Ed. 3. 19. 

In treſpaſs ; the defendant juſtified that every inhabi- 
tant in any ancient meſfuage within the vill, by reaſon of 
his commorancy therein hath uſed to have common in 
the place where, for all his great beaſts at all times of the 
year, &c. and fo juſtified as an inhabitant, It was re- 
ſolved, upon demurrer, not to be a good preſcription ; 
for inhabitants, unleſs incorporated, cannot preſcribe to 
have profit in another's ſoil, but only in matters of eaſe- 
ment, as in a way or cauley to church, &c. So in mat- 
ters of diſcharge of toll or tithes, or in modo decimandi, 
Cc. but not to have intereſt ; for that muſt be by perions 
enabled who are always to have continuance ; for ſhould 
ſuch preſcription be, then it any of the inhabitants depart 
from their ancient. houſes, and ſuch houſe continues 
empty, the inheritance. of the common ſhould be ſuſ- 
pended, which cannot be, nor can ſuch common be re- 
leaſed ; for tho' one inhabitant ſhould releaſe, a ſucceeding 


that an inhetitance in a profit ſhould not be (capable of 
being) diſcharged ; and by ſuch preſcription a maid ſer- 
vant or child, who refides in the houſe, is ſaid to be an 
inhabitant, and to have the benefit of common, which 
would be inconvenient ; and refolved by all, that ſuch a 
cuſtom alleged by way of uſage (not otherwiſe) is not 
good ; and judgment for the plaintiff, Cre. Fe 152+ 
Hill. 4 Fac. B. R. Smith v. Gatewood. | 

Inhabitants have not capacity to take an inheritance, 
as in 15 Ed. 4. to have common. 12 Rep. 120. Paſch. 
12 Fac. in Dugannon's caſe. 

A grant was made ſome hundred years ago of land to 
truſtees and their heirs, that as many inhabitants of D. 
as were able to buy three cows might turn them to com- 
mon in the ſaid lands from ſuch a time to ſuch a time ; 
decreed that if this-had been by preſcription, or uſage, 


none 


one might claim it, which is againſt the rules of law, 
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none but inhabitants of ancient meſſuages could be inti- 
tled to it ; but here 'tis otherwiſe appointed by the grant, 
and every inhabitant that has theee cows may put them 
to graſs in theſe lands as in the original grant. Mich. 
10 Gea, qo Mod. 65, Wright v. Hobert. 

Jnher:ta ce, ( Hereditas, ) Is a perpetuity in lands or 
tenements to a man and his heirs : For Littleton, (ib. 1. 
cap. 1. hath theſe words : This word zaberitance is not 
only underſtood where a man hath inheritance of lands 
and tenements by a deſcent of heritage, but allo every fee- 
ſimple or fee-tail that a man hath by his purchaſe, may 
be ſaid to be by inheritance, for that his heirs may iherzt 
after him. Several inheritance is that which two or move 
hold ſeverally; as if two men have land given them, to 
them and the heirs of their two bodies ; theſe have joint. 
eſtates during their lives, but their heirs have ſeveral 
inheritance. Kitchin, fol. 155. Cowell. See Melcent, 
Eltate. | 

'nhewardus, One attending the King in Hereford 
and Cambridge ſhires Domeſday, Cowell, edit. 1727. 

Jnhibition, ( /bib:tiz,) Is a writ to inh1b3z or forbid 
a judge from tarther proceedings in the cauſe depending 
before him. See F. N. B. fol. 39. where he putteth 
provibition and inhibition together. Inhibition is moſt com- 
monly a writ iſſuing out ot a higher Court Chriftian to a 
lower and inferior, upon an appeal. Stat. 24 Hen. 8. 
cap, 12, and 15 Car, 2. cap. 9. and prohibition out of the 
King's court to a Court Chriſtian, or to an inferior tempo- 
ral court, Cowell, 

An inhibition is either hominis or juris ; *tis ne vi/ita- 
ti:nem facias, vel aliguam juriſdiftionem eccleſiaſticam com- 
 tentioem vel uvoluntariam habeas, Thus, when an arch- 
biſhop vitits, he inhibits the biſhop ; when a biihop viſits, 
he inhibits the archdeacon ; and the reaſon is to prevent 
ſcandal and detraQtion ; and this continues till the relax- 
ation of the inhibition, which is not till the laſt pariſh is 
viſited, and then it is entered nulla parochia reftat wiſt- 
tanda, for he may hear of no faults till he come to the 
very laſt pariſh, 3 Salk. 201. cites P. 13 Car. Lunne v. 


—_ 

ow after ſuch an inhibition upon a metropalitical vi- 
ſitation, if a lapſe happens, the biſhop cannot inſtitute, | 
becauſe his power is ſuſpended, and therefore the arch- | 
biſhop is to inſtitute; for it is not only penal in the biſhop 
ſo to do, but the inſtitution itſelf is void, becauſe it isan 
aCt of juriſdiction from which he was ſuſpended. 3 Salk, 
201. pl. 2, | 

But it may be a queſtion, in the caſe of collation, 
whether, if a lapſe happen, the biſhop may collate ? be- 
caule it is a kind of title; but the better opinion is, he' 
-cannot ; becauſe it is not by way of intereſt, but by way 
of proviſion for the cure, and to ſupply the negligeace of 
the patron ; this appears, becauſe the patron may preſent 
at any time after a lapſe, and before collation. 3 Salk. 
202. pl. 3. 

Inhoc, This word was neither interpreted nor men- 
tioned in any Gloſſary before the publication of Kennet's 
Parachial Antiquities. It properly ſignifies any corner or 
out-part of a common field ploughed up and ſowed 
(commonly with oats or tares), and ſometimes fenced off 
with a dry foot hedge, within that year wherein the reſt | 
of the ſame fheld lies fallow and common. It is now 
called in the North an Intock, and in Oxfrdfhire a 
Hitchinne, or Hitching. It ſeems derived from the Saxon 
inge, a field or meadow, or rather ine, within, and 
hike, a corner or nook. The making of ſuch zhoke, or 
ſeparate incloſure by any one lord or tenant, was a pre- | 

Jjudice to all who had a right of common, Frater | 
Halterus Prior Berenceſtrie fieri fecit quoddam inhoc in 
campo waratibili utriuſque ernicote in Muclecreft, ſub curia 
euſa-m prioris, per guod abbas Oſen dicebat ſe de communi 
pajtura ibidem diſſetſiri.—Paroch. Antiq. p. 297. Noverit 
untverſitas veſtra nos fecifſe quoaddam inhokium 11 campo de * 
 Dunthorp fine ofenſe & wvoluntate primris & conventus de 
Cold Norton Inde quorundam fratrum & aliarum amt- 
corum freti confilis prediftum inhokium volunt depaſcere. b. 
f. 298. "This treſpaſs or encroachment was expreſsly 
prohibited in ſome charters.— Hac ratione gurd Dominus 
hayam nec paſluram ſeparabilem faciat ab hoaninibas infra | 
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campum warefabilem. Ibid. pag. 496. And therefore 
no ſuch h:tchinne is now made without the joint conſent 
of all the commoners, who in moſt places have their ſhare 
by lot in the benefit of it ; except in ſome manors where 
the lord bas a ſpecial privilege of ſo doing. Cowell, edit 
1727. See Kennet's Gloſſary. | | ; 

Tnjunction, ([jun&,) Is a writ grounded upon an 
interlocutory order in Chancery, ſometimes to give poſ- 
ſeſhon to the plaintiff, for want of the defendant's ap- 
pearance ; ſometimes to the King's ordinary court, and 
ſumetimes to the Court Chriſtian, to ſtay proceedings in a 
cauſe upon ſuggeſtion made, that the rigour of the law, if 
it take place, is againſt equity and conſcience in that caſe. 
Cowell, IWWeft. Symbol. part, 2. tit. Proceedings in Chan- 
cery, ſeft. 25. 

An injunction is a prohibitory writ, reſtraining a per- 
ſon from committing or doing a thing, which appears to 
be againſt equity and conſcience, 3 Bac. 4b, 172. 


1. The ſeveral kinds of injuntions, and when to be 
granted. | 


2. What ſhall be a breach of on injurtion, and by: 
puniſhed, | | 
3. How an injundtion hall be diſſolved. 


I.. The ſeveral kinds of injunitioms, and when tz be 
granted. 


| InjunRions iflue out of the courts of equity in ſeveral 
inſtances ; the moſt uſual injunQion is, tv ſtay proceedings 
at law; as if one man brings an action at law againſt 
another, and a bill is brought to be relieved either againſt 
a penalty, or to ſtay proceedings at law, or ſome equi- 
table circumſtances, of which the party cannot have the 
benefit at law; in ſuch caſe the plaintifF in equity may 
move for an injunction either upon an attachment, or 
praying a dedimus, or praying a further time to anſwerz _ 
for it being ſuggeſted in the bill, that the ſuit is againt 
conſcience, if the defendant be in contempt for not an- 
{wering, or pray time to anſwer, it Xs contrary to con- 
ſcience to proceed to law in the mean time ; and there- 
fore an injunction is granted of courſe ; but this injunc- 
tion only ſtays execution touching the matters in.queltion, 
and there is always a clauſe giving liberty to call for a 
plea, to proceed to trial, and for want of it, to obtain 
judgment ; but execution is ſtayed till anſwer or farther 
order. 3 Bac. Abr. 173. Gilb. Hift. Chan. 194. 

Where tenant for life is committing waſte in cutting 
down young timber, or breaking up or ploughing, an- 
tient meadow or paſture, or doing other waſte, the te- 
nant in tail ſhall have an injunCion upon a certificate of 
filing of the bill, and ſhewing an affidavit of waſte com- 
mitted, and this till anſwer and further order ; for timber 
once cut down cannot be ſet up again. 3 Bac. Abr. 173 
Gb. Hiſ. Chan. 193. Hard. 9g. 1 Vera. 23. 

So if a man be tenant for life without impeachment of 
waſte, with remainder to his firſt and every ſon in tail, 
tho* by virtue of that clauſe without impeachment of 
waſte, he may fell timber, and alter any rooms of the 
houſe at his pleaſure; yet if he ſhould pull down the 
houſe, or any part of the bui}dings thereunto belonging, 
equity would injoin him z but not if he pull down to re- 
build ; for tho” the clauſe without impeachment of waſte 
gives an abſolute property in the timber, that he may do 
therewith what he will, yet he is but tenant for life of 
the lands and houſes; and therefore if he pulls them 
down in order to vex a ſon that has diſobliged him, be 
acts with an ill conſcience, and ought to be reftrained in 
equity, See Lord Baruard's Caſe, 2 Vern. 339, 738. 
I Sal#, 161. Preced, Chan. 454. 7 

Alſo it is every day's practice to grant an injunction 
for building on another man's ground, and ſuch injurC- 
tion ſhall go to ſtay that new buildino till anſwer 2nd 
further order; and ſo in the caſe of ſtypping up ancient 
lights. 3 Bac. 4b. 174. Gilb. Aijt. Chan. 193- 

So injunRions have frequently been graated to ſay 
the printing and ſelling almanacks, bibles and other 


books, in behalf of patentees and owners of ſuch Rs 
ut 
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but the patent under ſeal is eyer produced in open court, 
Show. 2060. | 

b TRE is alſo an injunction granted to ſtay trial at 
law; this is never granted but upon notice ; as where 
one files his bill, and it appears to the court that the 
ntiff's equity muſt ariſe out of the defendant's anſwer, 
*1 this caſe the court will, and often does grant an in- 
jun&tion, and that the ſame may extend to ſtay trial. 3 

Bac. 174+ Gilb, Hit. Chan. 194. 
There is an injunction called a perpetual injunction, 
for quieting a man in the poſleflion of his eſtate ; this is 
nerally either upon a plain equitable title, or where one, 
two or more verdicts have been given againſt a man ; this 
injunCtion 1s to quiet the plaintiff and his heirs for ever, 
and all claiming by, from or under him; and this is very 
often granted, and in many inſtances the juſtice of the 
court calls for it, 3 Bac. Abr. 194. Gilb. Hift. Chan. 


Aſo it has been attempted in chancery, aſter three 
or four ejements, by a bill of peace to eſtabliſh the pre- 
vailing party's title ; but this has been conſtantly denied, 
where the title was merely at law ; and my Lord Cowper's 
reaſons herein were, that it would be too great arrogance 
in him to alter the courſe of the law; for that every 
termor may have an ejectment, and every new ejectment 
ſuppoles a new demiſe, and the coſts in ejectment are a 
recompence for the trouble and charges to which the pol- 
ſeſlor is put 3 but where the ſuit begins in Chancery for 
relief touching pretended incumbrances on the title of 
Jands, and the court has ordered the plaintiff to purſue an 
ejectment at law, there aſter one or two ejectments 
tried, and the right ſettled to the ſatisfaQtion of the court, 
the court bath ordered a perpetual injunQion againſt the 
defendant, becauſe there the ſuit is rt attached in that 
court, and never began at law; and ſuch precedent in- 
cumbrances appearing to be fraudulent and inequitable 
againſt the pofleſlor, it is within the compaſs of the 
court to relieve againſt it, Preced. Chan. 261, Lord Bath 
V. Sherwin, | 

A truſtee having contrated to ſell an eſtate to one 
perſon, and the ce/{ui que truſt having aRually ſold it to 
another, who moved for an injunction to quiet him in 
the poſieiſion, being diſturbed by the truſtee ; it was held 
by my Lord Keeper, that an injunRion for quieting the 
policifion is only grantable where the plaintiff has been in 
poljeſhon for the ſpace of three years before the bill 
exhivited, upon a title yet undetermined, or in caſe the 
cauſe hath been heard, and judgments paſſed upon the 
merits of the cauſe by the court. 1 ern. 156. Lady 
Poines's caſe, 

There is an injunction to- prevent a multiplicity of 
ſuits ; as where many ſuits are depending, and are likely 
to happen from one and the ſame thing, the court wil] 
here interpoſe and grant an injunction ; they will direct 
a proper iſſue to try the whole, and all the reſt ſhal] be 
bound by the verdict, or elſe there might be twenty ac- 
tions, and as many verdicts; where one proper direction 
or iſſue ends the whole, and it is only directing one iflue 
. to prevent many more. 1 ern. 22, 308. Show P. C. 

I7. | | | 
If a perſon is ſued at law for irregularly ſerving the 
proceſs of the court of Chancery, it is ſaid that an in- 
| Junction will be granted to ſtay the proceedings at law ; 
for the irregularity is only puniſhable in that court, 1 
Vern. 269. | | 

Where two courts have a concurrent juriſdiction of 
the ſame thing, that court ſhall retain the cauſe which is 
fift poſlefied of it ; as between the Exchequer and Chan- 


cery, the County Palatines and Chancery ; but if lega-- 


cies are given to infant children by a ſtranger, and their 
father being appointed their guardian by the ſpiritual 
court, fues the executor there for recovery of them, 
Chancery will grant an injunction againſt his proceed- 
Ing in that court; becauſe the ſpiritual court cannot or- 
der the legacies to be put out at intereſt for the childrens 
benefit, as the Chancery may do, though they may com- 
pel the father to give good ſecurity with two ſureties ; 
ſo where a husband ſues in the ſpiritual court for a legacy 


given his wife, an injunction will be awarded, be- 
Vo. Il. | ; 
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not compel to make an adequate 


n for his wife; but if the executor 
be ordered by ſuch a time to bring in the money,. which 


i 
wars, arr » a6, * injunction will be granted, becauſe 
gt e been brought only for delay, and the 
executor might at any time he pleaſed to dimiſs his 
own bill. 3 Bac. Abr. 175. Preced. Chan. |» 
There are other injunctions which are never denied ; 
as 1n an ejectment where the party agrees to give judg- 
ment in ezectment to prevent trial, to give a releaſe of 
errors, ard to conſent not to briny a writ. of error, 
and to this it is ſometimes added to deliver poſleflion, as 
the court upon hearing ſhall direct; this forwards the 
defendant at law, and he could have no more if he were 


to proceed to trial, 3 Bac. Abr, 175, Gilb. Hiſt. Chan. 


195. 

Where a mortgagee brought a bill to forecloſe, and 
pending the fuit an advowſon appendant to the mortga - 
ged manor became void, and the mortgagee being hin- 
dered from preſenting, brought his guare impedit ; and 
the court granted an injunction, though he had no bill 
fled. 2 Vern, 401, | 

Where a cauſe abated by the death of the Lady Ge- 
rard, and the defendant was her executor, who being 
ſerved with a copy of the bill of revivor, and my Lord 
Keeper's letter, would not appear, being in ptivilege 3 
and upon motion an injunEtion was granted, though the 
cauſe was rot revived; and the cafe of Armſtrong and 
Jackſon was cited, where before a demurrer determined 
the plaintiff had an injuntion on motion. br. ' Eg. 
285, Duke Hamilton verſus Macclesfield. _ 

' So where the Lord J/harton had an injunction to quiet 
him in the poſſeſſion of the mines in queſtion, and upon 
hearing of the cauſe an iſſue was directed to try, whether 
the mines in queſtion were within the plaintiff's or de- 
fendant's manor ; the iſſue was tried at bar, and found . 
for the plaintiff, then the plaintiff died, and a bill of 
revivor was brought, and before the time for anſwering 
was out, or the cauſe revived, the plaintiff moved for an 
injunction to ſtay the Lord Fharton's working the mines, 
having affidavit that fince the verdi& againſt him he 
had trebled the number of workmen, and between 
that and Candlemas would work out the mines ; and an 
injunction was granted, though the cauſe was not revived. 
Abr. Eq. 285. Robinſon v Ld. Wharton. | 


cauſe that court can 
ſettlement or proviſio 


2. That ſhall be a breach 
puniſhed. 


If there be a ſuit in equity concerning title to a cloſe, 
and thereupon an order is made, that the defendant ſhall 
ſuffer the plaintiff to enjoy the cloſe till, Sc. and not- 
withſtaning the defendant upon a title of common puts in 
his cattle, this is no breach of the injunction; for the 
common was in queſtion by the bill. Lane gb. Bent's caſe. 

A. obtain judgment againſt B. but was hung up 
from taking out execution for a year and a day by in- 
junQion out of Chancery ; and the queſtion was, whe- 
ther he could: after take out execution without a /cire 
facias ; and it was held, that he could not; 1ſt, Be- 
cauſe the Common law court cannot take notice of 
Chancery injunions. 2dly, Becauſe it had been no 
breach of the injunction to have taken out a writ of exe- 
cution, and to have continued it by wicecomes nen mijit 
breve. 1 Salk. 322. Booth and Booth, 6 Mod, 288. 
S, C. 1 B. R. | 

Where a defendant having taken out execution in 
breach of an injunCtion of the court of Chancery, and 
ſome of the bailiffs who ſerved the execution having, as 
was alleged, found out a-place in a wall in the plaintiff's 
houſe that was made up again with bricks, wherein was 
hid 1507. and having taken away the money, and 
done great ſpoil to the plaintiff's goods, it was ordered by 
the Lord Chancellor, that the defendant ſhould make 
good this money to the plaintiff, and ſhould ſatisfy al! 
other damages which the plaintiff would ſwear he had 
ſuſtained; and this «rder was confirmed by the ſucceed- 


of an injun&tion, and hw 


| ing Lord Keeper ; though it was objected, that the order 


was unrezſonable, in making the plaintiff judge of the Ja- 
4B | maye, 
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mage, that the defendant came into poſſeſſion by courſe 
of Jaw, and the bailiffs were legal officers, who, if they 
did any thing amiſs, the party ought to take his remedy 
at law againit them, and the defendant op not to be 
anſwerable for their miſdemeanors; for the Lord Keeper 
held the order to be juſt, and he thought it an idle prac- 
tice in the court to put a thief to his oath to accuſe him- 
ſelf; for he that has ſtolen will not ſtick to forſwear it ; 
and therefore in odium ſpoliatoris the oath of the party 
injured ſhould be a good charge upon him that has done 
the wrong. Vern. 207. Childrens v. Sareby. 

As concerning the breach of injunctions, it hath been 
of late practiſed to commit the party on affidavit of the 
breach and perſonal notice given to him, but never on 
notice to his clerk; whereas by the antient rule where 
a man is guilty of the breach of an injunction, upon an 
aftidavit made thereof, the plaintiff”s clerk in court ifſues 
out an attachment againſt him of courſe ; he is arreſted 
thereon, gives bail to the ſheriff, enters his appearance 
with the regiſter; ſo the court has hold of him ; the 
plaintiff files interrogatories in the Examiner's office to 
examine him ; the interrogatories are verbatim according 
to the affidavit; and if the party does neglect to attend 
and be examined, it is a motion of courſe to examine 
him in four days, or ſtand committed ; if he confeſſes 
the contempt, he muſt ſubmit, own his fault, beg par- 
don, and pay coſts ; but if he denies it by his examina- 
tion, the plaintiff deſcends to prove it upon him ; then 
the plaintiff moved to refer it to a maſter, to ſee whether 
the party is guilty of the contempt laid to his charge or 
not ; here again he hath liberty to be heard, and may 
except to the reports, and bring it on for the judgment 
of the court; and if the court is of opinion that he 1s 
ouilty of the contempt, he muſt ſtand committed, and 
pay the coſts; but if the court is of a contrary opinion, 
(as it ſometimes happens) he is acquitted with coſts, 3 
Bac. Abr. 176, 177. Gilb. Hijt. Ch. 198, 199. 


3: How an injun&tion ſhall be diſſolved. 


The methods of diſſolving injunCtions are various ; 
when the anſwer comes in, and the party hath cleared 


his contempt by paying the coſts of the attachment, (if 


there is one,) he obtains an order to diſlolve 2/4, and 


ſerves it on the plaintiff's clerk in court; this order takes 
notice of the defendant's having fully anſwered the bil], 
and thereby denied the whole equity thereof, and being 
regularly ſerved, the plaintiff muſt ſhew cauſe at the 
day, or the defendant's counſel, where there is no pro- 
bability of ſhewing cauſe, may move to make the order 


abſolute, unleſs cauſe, fitting the court. 3 Bac. Abr, 
177: G:lb, Hiſjt. Chan. 196. 
*he 


 plaintift muſt ſhew cauſe either on the merits, or 
upon filing exceptions ; if upon the merits, the court may 
put what terms they pleaſe on him; as bringing in the 
money, or paying it to the parties, ſubject to the order 


of the court, or giving judgment with a releaſe of errors, 
and conſenting to bring no writ of error, or to give ſe- 


curity to abide the order on hearing, or the like ; and to 
this order is generally added a clauſe, that the plaintiff 


ſhall ſpeed his cauſe to a hearing. 3 Bac. Abr. 177. 
Gilb, Hiſt. Chan. 196. 
If the plaintiff ſhews cauſe upon exceptions filed, he 


muſt procure the report in four days of the inſufficency of 


the anſwer; and if the motion is made at either of the 
laſt ſeals after Hilary or Trinity term, the court ſometimes 
puts the plaintiff upon opening the exceptions, and they 


judge whether they are material, or not; the reaſon of 


this is, becauſe the defendant, if the motion ſhould be re- 
ported ſufficient, hath no opportunity to move the court 
till the ſeal beſore the next term, and is thereby very 
greatly delayed; if the court think the exceptions mate- 
rial and neceſflary, they will grant the motion; if other- 
wiſe, they will deny it, as the caſe appears; and to this 
is ſometimes added a clauſe to the other, eſpecially when 
the motion is made at the laſt ſeal, and the plaintiff ſhall 
procure the report in four days, or his injunction to ſtand 
diſſolved without further motion ; whereas it is not fo in 
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open term, or at any of the ſeals ſave the laſt j 
clauſe being added, _ court needs not to ores _ 
ceptions opened, which oftentimes take up too much 
time. 3 Bac. Abr, 177. Gilb. Hiſt. Chan. 196, 197 

; If the maſter reports the anſwer {ufficient, it is a AY 
tion of courſe to diffolve the injunQion on the anſwer's 
being reported ſufficient ; but yet the plaintiff may ſhew 
cauſe on the merits ; for there are many inſtances where 
the plaintiff's counſel may think the anſwer not full, ang 
yet may be miſtaken, and notwithſtanding this the plain- 
tiff may have good cauſe on the merits for continuance of 
his injunCtion ; and it ſcems reaſonable that he have libert 
to do it ; but this muſt be done on notice given to the 
other ſide ; he cannot do it when the defendant's counſe] 
come to move to diſſolve the injunction, on the anſwer's 
being reported ſufficient ; becauſe, as this is a motion of 
courſe, the party is not prepared to ſpeak to the merits: 
but he may have liberty on notice given, 3 Bac, Abr. 
177. Gub. Hit. Chan. 197. 

If the plaintiff who hath an injunCion dies pending the 
ſuit, in riftneſs the whole proceedings are abated, and 
the injunction with them ; but even in this caſe the party 
{hall not take out execution without ſpecial leave of the 
court ; he muſt move the court for the plaintiff to revive 
his ſuit within a time Jimited, or the injun&ion to Rand 
diffolved z and as this is never denied, ſo if the ſuit is 
not revived, the party: takes out execution, There are 
ſome inſtances where a plaintiff may move to revive his 
injunction; but as that rarely happens, ſo it is rare] 
granted, eſpecially where the injunction hath been before 
difſolved: But where a bill is diſmiſſed, the injunRion 
and every thing elſe is gone, and execution may be taken 
out the next day. 3 Bac. Abr. 177, 178. Gilb. Hij, 
Chan. 198. 7 

For more learning on this ſubjeft, ſee 3 Bac. Abr, and 
14 Vin. Abr. t#. Injunction. 

Jnjury, (juria,) Is a wrong or damage to a man's 

perſon or goods, The law will ſuffer a private injury 
rather than a public evil; and the a&t of God, or of the 
law, doth injury to none. 4 Rep. 124. 
. Jnlagation, (Zz/agat/o,) Is a reſtitution of one out- 
lawed, to the protection of the law, or to the benefit or 
liberty of a ſubject. From the Sax. inclagiam, i. e. Inla-. 
gare. Etex eo ſeipſum legis patrocinii adeo capacem reddat, ut 
ad compenſationem admittatur, LL. Canuti Reg. par 1, 
CaP. .2, 

Jnlagare, To reſtore to the benefit of the law, — 
Edgarus puer ventens ad eum a Scotia, & Rex eum inla- 
gavit & omnes homies ſuos. Annal Waverl. ſub anno 


1074. 

 Jnlagh, or Jnlaugh, (7:lagatus, vel homo ſub legs,) 
Signifies him that is in ſome frank-pledge, and not out- 
lawed ; of whom take Bra#on's words, lib. 3. tra. 2, 
cap. 11, Minor vers, & gui infra etatem duodecim annorum 
Fuerit, utlagari non poteſt nec extra legem pont ; quia ante 
talem etatem non eſt ſub lege aliqua nec in decenna, non 
magis quam femina, que utlagari non poteſt, quia ipſa non 
e/t ſub lege, i. inlaugh Anglice, ſc. in franco plegio ſroe de- 
cenna ficut maſculus duodecim annorum & ulterius, &c. In- 
laughe /ignificat hominem ſubjeftum legi. Fleta, lib. 1. 
cap 47- h 

Jiland, ( Inlandum, terra dominicalis, pars manerit d- 
minica, terra interior,) For that which was let out to 
tenants was called Ut/and. In the teſtament of Br:the- 
ricus, in Itinerar. Kantii; thus, To Wulfege that inland, 
to Mlfege that utland, i. e. Lego terras dominicales W ulfego, 
tenementales F\fego. Thus eng'iſhed by Lambard, To Wul- 
fee (1 give) the infand or demeans, and to ZXlfey the outland 
or tenancy. Ex dono Will. de Ejion 50 acras de inJanda 


ſua. Rot. Chart. 16 Hen, 3. m. 6. "This word is often 


found in Domeſday, The Saxon Thanes, who poſleſſed 
bocland or hereditary lands, divided them according to 
the proportion of their eſtates into two ſorts, inland and 
outland. The inland was that which lay next or moſt 
convenient for the lord's manfion-houſe, as within the 
view thereof, and therefore they kept that part in their 
own hands, for the ſupport of their family, and hoſpi- 
tality . The Nermani afterwards called theſe lands Terra 

| | dominicales, 
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Jeminicales, the demains of the lord's lands : The Ger- 
mans Terras indominicatas : The Feudiſts, Terras curias 
ac intra curtem, Lands appropriated to the court, houſe of 
the lord. See Kennet's Gloſſary in Ireland. 
nland bills. See Bills of erchange, 
nlantal, Jnlantale, Demeſne or inland, to which 
was oppoled delantal, land tenanted or outland. Cowell, 
t. 1727» | 
* Jnleaſed, From the French enlaſs, intangled or in- 
ſnared; the word we may read in the Champion's oath, 
Co. Inft. 2 par. fol. 247. | 
Jnlegiare. When a delinquent has ſatisfied the law, 
and is again redtus in curia, he is ſaid ſe inlegiare. Swunt 
alia quedam placita Chriſtianitatis in quibus Rex partem 
habet hoc mado. Si Rex patiatur ut qui in eccleſia fecerit 
hamicidium, ad emendationem ventet, prim® epiſcope & Reg: 
pretium nativitatis ſue reddat, & ita ſe inlegiet, deinde 
componat de pace eccleſia. 5 lib, &c, Leg, Hen, 1. cap. 
* 11» 


Jnmates, Are thoſe that are admitted to dwell jointly | 


with another man, tho? in ſeveral rooms of his manſion- 
houſe, paſſing in and out by one door, and not being able 
to maintain themſelves; which are inquirable in a leet. 
Kitchin, fol. 4.5. where may be read who are properly 
inmates, and who not, in the intendment of law. Cowell. 
oee Cottage. | 
Jnnamum for Namium, A pledge. Innama nz: 
capiantur nift per communem aſſenſum. Du Cange, 
Jnanaturalitas, Unnatural uſage. Et ibidem im- 
perator coram omni populo congregato oftendit & notficavit 
omnibus innaturalitatem & znobedientiam ac improbitatem, 
uam Rex Francie ei fecerat, & ibidem Regem Francia 
diffdabat, &c. Hen. de Knyghton, in Edw. 3. p. 2572. 
Jnnings, Lands recovered from the ſea by draining ; 
as in Romney-Marſh, old records make mention of the 7x- 
nings of archbiſhop Becket, Baldwine, Boniface, and 
Beckham ; and at this day Elderton's innings, &c. 
Jnnonia, An incloſure : From the Saxon innan, intus. 
In an ancieat charter mentioned in Spelman's Glrſjary we 
read ; Sciatis me conceſſiſſe totum illud meſſuagium in Baron 
Benedich, & unum croftum & duas innonlas aut incloſuras, 
vocat. inholmes, &c. | t 
 Jnnoteſcimus, Letters patent ſo called, which are 
always of a charter of feoffment, or ſome other inſtru- 
ment not of record ; and ſo called from the words in the 
_ concluſion ; Innoteſeimus per preſentes. An innoteſcimus 
and vidimus are all one. See Page's caſe, 5 Rep. 
Jnnoriare, To clear one of a fault, and make him in- 
nocent : $87 guis furem innoxiare velit unum dretum in 
vadio ponat, Leges Ethelredi, cap. 10. apud Brompton. 
Jnns and innkeepers, Common 2721s are inſtituted 
for paſſengers ; for the proper Latin word is diverſorium, 
becauſe he that lodgeth there is quaſi divertens ſe a via 
and therefore if a neighbour who is not a traveller, as a 
friend at the requeſt of the inn-keeper lodge there, and 
his goods are ſtolen, he ſhall not have an aCtion, for the 
words of the writ are, oſpitandos homines per partes, ubi 
hujuſmodi hoſpitia exiſtunt tranſeuntes & in eiſdem hoſpi- 
tantes. Co. 8 Rep. Cayle's cate. Neither ſhall the inn- 
keeper anſwer for any thing that is out of his inn, but 
only for ſuch things as are 7fra hoſpitium ; the words are 
Eorum bona & catalla infra hoſpitia la exi/tentia. Cowell, 
edit. 1727, | 


I. Who may ſet up an inn; who deemed a common inn- 
keeper, and the privileges allowed him by law. 

2, of the duties enjoined innkeepers ; and of offences com- 
mitted by them in ſelling corrupt commodities, or at exorbitant 
prices, and in refuſing to harbour or entertain gueſts. 

3. In what caſes an innkeeper is chargeable for things 
ſtolen or "of 3 whois ſuch a gee as may charge an innkeeper ; 


and in what manner he is to be charged. 


| 4+ Of the innkeeper”s remedies againſt his gueſts. 
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I. Who may ſet up an inn; who deemed a common inn« 
keeper, and the privileges allowed him by law. 


It ſeems to be agreed at this day, that any perſon may 
ſet up a new inn, unlels it be inconvenient to the pub- 
lick, in reſpe& of its ſituation, or to its increafns the 
number of inns, not only to the prejudice of the publick, 
but alſo to the hinderance and prejudice of other ancient 
and well-governed inns : for the keeping of an inn is ng 
franchiſe, but a lawful trade, open to every ſubject, and 
therefore there is no need of any licence from the King 
tor that purpoſe. 2 Roll Abr. 84. Palm. 367. 1 Bulf. 
109. Godb. 345. 2 Roll. Rep. 345. 2 Kb. 506. 
Salk. 45. 

But as inns from their number and fituation mav be- 
come nuſances, they may be ſuppreſſed, and the 7:2: ties 
keeping them may at Common law be indited 24d fined, 
as being guilty of a publick nufance; and in like manner 
may they be dealt with, if they uſually harbour thieves, or 
perſons of ſcandalous reputation, or ſuffer frequent dif- 
orders in their houſes. Cr9. Car. 549. Dalt. Fuftice, 
cap. 7+ 

He who has an inn by preſcription may lawfully en- 
large it-upon the ſame land which has been uſed with it, 
either by erecting new buildings thereon, or turnin» ſtables 
into chambers of entertainment ;z and he ſha!! have the 
ſame privilege in ſuch new part, as in any other part of 
his houſe. 2 Roll. Abr. 84. | 

Alfo it is agreed, that the flatute of 5 & 6 77, 6. cap. 
25, and other ſtatutes concerning the licenſing ot ale- 
houſes, &c. do not extend to inns, unleſs an inn dege- 
nerate into an alehouſe by ſuffering diſorderly tipling, &c. 
in which caſe. it ſhall be deemed as ſuch. [Hutt 99» 
I Salk, 45. 

A perſon who makes it his buſineſs to entertain tra- 


| 


ries for them and their horſes and aitendants, is a com- 
mon inn-keeper; and it is no way material whether he 
have any ſign before his door, or not. Palm. 374. 2 
Ral. Rep, 345. _ | 

But though it be the entertaining of paſſengers that 
makes a man an inn-keeper, ov it is ſaid, that if a 
perſon having put up a ſign before his door, afterwards 
pull it down, he thereby diſcharges himſelf of the bur- 
then of an inn-keeper ; but if after the taking down his 
ſign he uſes to harbour men, it is as much a common 
inn as if he had a ſign. Palm. 374. .Godb. 346, 

It hath been adjudged, that a perſon living at Epſom, 
and lodging ſtrangers for drinking the waters in the ſea- 
ſon, and (clling them viRtuals and beer, ,and to no other 
perſons except ſuch lodgers, is not an inn-keeper, ſo as 
to have ſoldiers quartered on him, purſuant to the ſtatute 
4& 5 IW. 3. cap. 13. for he is not ſuch an hoſpitator 
againſt whom an action lies for refuſing to entertain a 
gueſt; alio in this caſe lodgers have ſuch an intereſt-in 


will. Carth. 417. 1 Salk. 387. 5 Md. 427. 8. C. 
Parkhurft and Fojter, adjudged. | 

A perſon who receives cattle to agiſt, on an agree- 
ment to pay ſo much a week for them, cannot retain 
them for payment, as an inn-keeper may the horſe of his 
gueſt, unleſs there be a ſpecial agreement to that pur- 
| poſe. Cro. Car. 271. Chapman Vv. Allen. 

An inn-keeper is diſtinguiſhed from other traders, in 
that he cannot be a bankrupt ; for though he buys pro- 
viſions to be ſpent in his houſe, yet he does not properly 
ſell them, but utter them at ſuch rates as he thinks rea- 
ſonable, and the attendance of his ſervants, furniture of 
his houſe, &c. are to be conſidered; and the ſtatutes of 
bankruptcy only mention merchants that uſe to buy and 
ſell in groſs, or buy retail, and ſuch ag get their living by 
buying and ſelling ; but the contracts with inn-keepers 
are not for any commodities in ſpecie, but they are con- 
tracts for houſe room, trouble, attendance, lodging and 
neceſlaries, and therefore cannot come within the deſign 
of ſuch words, ſince there 15 NO trade carried on by buy- 
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their rooms that they may maintain an action of treſpaſs 
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ing and bartering commodities. Cro. Car. 549. 1 
Fones 4.37. March 35. S. C. Criſp and Prat. 

But where an inn-keeper is a chapman alſo, and buys 
and ſells, he may on that account be a bankrupt, tho! 
not barely as an inn-keeper, and this has been frequently 
ſeen. 7 Vin. Abr. 57, 

For the ſecurity and proteQtion of travellers, inns are 
allowed certain privileges, ſuch as that the horſe and goods 
of a gueſt cannot be diſtrained, &c. 3 Bulſ. 270. 
Co. Lit. 47. 2 Vern. 129. 

Alſo the law takes care of the reputation of an inn- 
keeper; and therefore where in cafe for words the plain- 
tiff declared, that he was poſleſſed of certain ſtables 7 
guodam loco vocat” Bell-Savage Inn, that he had accommo- 
dation for travellers, and that he got his living by the 
exerciſing of that faculty ; that the defendant was pol- 
ſeſled of another inn, and that a perſun not known in- 
quiring for the Bell-Savage Inn, (whither he was direc- 
red to ſet up his horle,) he ſaid theſe words, "This is 
Bell-Squaze Inn: And at another time he ſaid to another 
perſon, You have nothing to do there, he is broke and 
run away, there is no entertainment for man or horle; 
by reaſon of which words he loſt his cuſtomers; and on 
Not guilty pleaded, the jury having foupd for the defen- 
dant as to the firſt words, and as to the laſt for the plain- 
tiff, it was adjudged clearly for the plaintiff ; and Hale 
Ch. J. held farther, that if a man keeps an inn, and 
another that lives juſt by him, deſigning to get away his 
cuſtomers, tells a perſon who inquires for ſuch inn, that 
no one lives there, this is actionable ; alſo it was ſaid 
by Hale to have been adjudged aCtionable to diſſuade a 
perſon from going to an inn, by telling him the ſmall- 
pox was there. Hill 25 & 26 Car. 2. Southwell and 
Allom. Raym. 231. 8. G, 


2, Of the duties enjoined inn-keepers ; and of offences 
committed by them in ſelling corrupt commodities, or at ex- 
orbitant prices, and in refuſing to harbour or entertain 
gueſts. | 


The duty of inn-keepers extends chiefly to the enter- 


taining and harbouring of travellers, finding them vic - | 


tuals and lodgings, and ſecuring the goods and effects of 
their gueſts ; and therefore if one who keeps a common 
inn refuſes either to receive a traveller as a gueſt into his 
houſe, or to find him viduals or lodging, upon his ten- 
dering him a reaſonable price for the ſame, he is not only 
liable to render damages for the injury in an aCtion on 
the caſe, at the ſuit of the party grieved, but alſo may 
be indited and fined at the ſuit of the King. 9g C. 87. 
Dyer. 158. Bro. Action ſur Caſe 16, 92. 

For he who takes upon himſelf a publick employ- 
ment, mult ſerve the publick as far as his employment 
goes ; therefore an inn-keeper ſhall not only anſwer for 
his own neglects, but alſo for the neglects of thofe who 
act under him, though he ſhould expreſsly caution againſt 
it. 1 Salk 18. | 

But the duty of an inn-keeper does not extend to the 
finding of gueſt with clothes or wearing apparel. 2 Roll 
Rep. 79. | 
Nu if the gueſt be aſſaulted and beat within the inn, 
he ſhall have no aCtion againſt his hoſt ; for the charge of 
the hoſt extends to the moveables only, and not the per- 
ſon of the gueſt. 8 C9. 32. in Calye's caſe, 

If a man comes to a common inn to harbour and 
deſires that his horſe be put to graſs, and the hoſt put 
him to graſs accordingly, and the horſe is ſtole, the hoſt 
ſhall not be charged ; becauſe by law the hoſt is not 
bound to anſwer for any thing out of his inn, but only 
for thoſe things that are infra hoſpitium. 8 Cy. 32 b. 
Calye's caſe, adjudged. 4 Leon. 96. S, P. adjudged, 2 
Brewnl. 255. S. P. per cur”. | 

But if the owner does not require the hoſt to put his 
horſe to graſs, but the hoſt does it of his own head, if 
the horſe be ſtole, he ſhall anſwer for it, 8 Cs, 32. 6. 
4 Leon 96. 2, Brownl, 255. 8. P. per cur, 

Alio if the hoſt upon the command of the gueſt puts 
the horie to graſs, and by the voluntary and wilful neg- 
ligence of the hoſt the horſe is ſtole, as if the hoſt vo- 
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luntarily leaves open the gates of the cloſe, by which 


means the horſe ſtrays out, and fo is ſtolen or loſt : an 
aQtion on the caſe lies againſt the hoſt, x1 Rot. A4by 
Maſley and Feſſet. A 

1nnholders are reſtrained from ſelling at exorbitant 
prices, and may be indicted if they extort any greater or 
larger ſums than thoſe rates and prices that are impoſed 
on their commodities. Carth. 150, Shin, 291. 

And to this purpoſe it is enacted by 21 For I. @ 
2I. * That all hoſtlers or innholders ſhall fell their 
horſe-bread and their hay, oats, beans, peaſe, provender 
and all kind of vi&tual both for man and beaft for reaſo. 
nable gain, having reſpe& to the gain for which the 
ſhall be ſold in the markets adjoining, without taking an 
thing for litter, And is is further enacted by the (aid fta- 
tute, That every hoſtler and inn-keeper dwelling in any 
town or village, being a thorough-fair, and no cit 
town corporate or market town, wherein any certain 
baker, having been an apprentice to the trade for ſeven 
years, is dwelling, may make within his houſe hotſe--bread 
ſufficient, lawful, and of due afliſe according to the price 
of grain and corn, And it is further enacted, That if 
the horſe- bread which any of the ſaid hoſtlers or inn- _ 
holders ſhall make be not ſufficient, lawful, and of due 
aſiſe according to the price of grain and corn as aboye- 
{aid, or that if any of them ſhall offend in any thin 
contrary to this aQ, the juſtices of aſliſe, juſtices of 
oyer and terminer, juſtices of peace in every ſhire, li- 
berty or franchiſe within this realm, ſheriffs in their 
turns, and ſtewards in their leets may enquire, hear and 
determine the ſaid offences of the ſaid hoſtlers and inn- 
holders, who ſhall be fined for the firſt offence, accor- 
ding to the quantity of the offence : And for the ſecond _ 
offence ſhall be impriſoned for one month, and for the 
third offence ſhall ſtand upon the pillory.” 

If an inn-keeper ſell corrupt wine or viftuals, an ac- 
tion lies againſt him, alſo if his ſervant ſell ſuch cor- 
rupt wine or victual, an aCtion on the caſe lies againſt 
the maſter, though he did not order the ſervant to 
by it to any particular perſon, qg Hen. 53. 1 Rol, 

r. 95. | 
It has been already obſerved, that if one who keeps a 
common inn refuſe either to receive a traveller as a gueſt 
into his houſe, or to find him viftuals or lodging, upon 
his tendering him a reaſonable price for the 1 he is 
not only liable to render damages for the injury in an 
action on the caſe, at the ſuit of the party grieved, but 
may alſo be indited and fined at the ſuit of the King. 
Dyer 158. pl. 33. 2 Brownl. 254. 2 Roll, Rep. 345 
Kelw. 50. Palm. 367. Godb. 346, 1 Salk, 388. 
Carth. 150. S., P. admitted. 

Allo it is ſaid, that an inn-keeper may be compelled by 
the conſtable of the town to receive and entertain a perſon 
as his gueſt. 5 Ed. 4. 2. b. Dalt. cap. 75. 1 Show. 268. 

Alſo an inn-keeper, or a perſon keeping a livery-ſtable, 
is obliged to receive a horſe, tho' the owner th not 
lodge in his houſe ; for by taking upon him a publick 
employment, he is obliged to ſerve the publick as far as 
his employment extends, Mor 867. pl. 1229. 


3. In what caſes an inn-keeper tis chargeable for things 
flelen or af 3 who is ſuch a gas | as may charge an innkeeper ; 
\ and in What manner he is to be charged. 


Innkeepers are clearly chargeable for the goods of gueſts 
ſtolen or loſt out of their inns, and this is without any 
contraQs or agreement for that purpoſe; for the law makes 
them liable in reſpect of the reward, as alſo in reſpect of 
their being places appointed and allowed of by law, for 
the benefit and ſecurity of traders and travellers. Dyer 
266. 8 Co. 32a. Poph. 178. Noy 79. Latch 179. 

And this duty and burthen, enjoined innkeepers by 
law, they cannot diſcharge themſelves of, under pretence 
of ſickneſs, want of underſtanding, abſence from their 
houſes, &c. Fitz. Hoſtler 5, Bro. Aion ſur le caſe 41. 

But if a perſon comes to an inn-keeper, and defires to 
be entertained by him, which the innkeeper refuſes, be- 


cauſe his houſe 1s alrcady full ; whereupon the party ſays, 
he will ſhift among the reſt of his guelts, and there ” : 
- robbe 
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"obbed, the hoſt ſhall not be charged. Bend. 60, pl. Pen | 


- 1 And 29. adjudged, | 

Dis hy in Dyer, that if the hoſt require his gueſt to 
ut his goods in ſuch a chamber under lock and key, and 
that then he will warrant their ſafety, or elſe not, and 
notwithſtanding the gueſt ſuffers them to lie in an outer 
court, where they are ſtole, no aCtion lies againſt the 
hoſt ; for they were not loſt through the neglect of the 
hoſt, but of the gueſt, Dyer 266. Spencer”s caſe, 

If the gueſt 1s robbed by his ſervant, or by one that 
comes with him, or by one that defires may be lodged 
with him, he ſhall have no aCtion againſt the hoſt ; for 
it was the folly of the gueſt to keep ſuch a ſervant or 
company, and their is no default of good cuſtody in the 
hoſt. $8 Co. 334. in Calys caſe. Cro, Eliz, 285. 
Fitz. Hoſtler I, 2. 8... 

It ſeems the hoſt is anſwerable, tho' the gueſt does not 
acquaint him what goods, &c. he has. 8 9. 33+ 4. 

If an hoſt invites one to ſupper, and the nigac being far 
ſpent, invites him to ſtay all night, if he is after robbed, 

« ſhall the hoſt be charged ; for this gueſt was no tra- 
veller. 2 Brownl, 214. 8 Co. 33. 6b. 1 Roll, Abr. 3. 
9, P, . . o . 

If a man comes to an inn with a hamper, in which 
he hath ſeveral goods and goes away, leaving this with the 
hoſt, and two drys after comes again, but in the mean 
time of his abſence this is ſtole, he hall have no action 

ainſt the hoſt; for at the time of the ſtealing he was 
not his gueſt, and by the keeping the hamper the hoſt 
had no benefit, and therefore ſhall not be charged with 
the loſs of it in his abſence. 1 Roll. Abr. 3, 338. Cre. 
Jac. 188, Ney 126. S. C. adjudged between Folly and 
Clark. 

But if A. comes with goods to an inn in Londen, and 
ſtays there for a week, month, or longer, and is there 
robbed of them, he ſhall have an action againſt his hoſt ; 
tho' perhaps being at the end of his journey, he cannot 
© then be ſaid zranſeuns according to the writ in the Regifeer. 
| Latch127, Poph, 179. Dyer 158. b. im margin. 

But if ati attorney hires a chamber in an inn for the 
whole term, he is gua/i a leflee, and if robbed, the hoſt 
not anſwerable. AZoor 877, 


$0 if a man upon a ſpecial agreement boards or ſojourns 


in an inn, and is robbed, the hoſt ſhall not anſwer for it. 
Latch 127. Heiley 49. 

So if the gueſt deliver the goods to the hoſt upon an- 
other acount, he ſhall not be charged if loſt or ſtolen, 
yy 4 OLE 

If a man comes to an inn with a horſe which he rides, 
and leaves it with the hoſt, and goes away from the inn 
for ſeveral days, and in his abſence: the horſe is ſtole, 
et ſhall the hoſt be charged for it, becauſe he had benefit 
by the continuance of the horſe with him, inaſmuch as 
he is to be paid for-it, and ſo the owner is a ſufficient 
=; to maintain an action, x Roll. Abr, 33 Moor 877. 

oy 126. 1 Salk. 388. F; 
| Tfa man's ſervant, travelling on his maſter's buſineſs, 
comes to an inn with his maſter's horſe, which is there 
ſtole, the maſter may have an action againſt the hoſt, 
becauſe the abſolute property is in him. Cro. Fac. 224. 
7 162, Dyer. 158. inthe margin, Noy 79. 1 Rull. 

"= 


So if A. ſends money by his friend, and he is robbed in 
his inn, A. ſhall have the ation. Yelv. 162. 

Tf one joint-tenant of goods is robbed, both may have 
the ation. Latch 127. Poph. 179. 

The form of the writ is. thus : H/hereas according to 
the law and cuſtom of cur realm of England, innkeepers, 
who keep common inns to entertain men ' paſſing by the place 
where ſuch inns are, and the gueſs lodging in the ſame, 
and their goods being in thoſe inns without ſubſtratton to 
keep night and day are bound, ſo that for default of them the 
mnnkeepers or their ſervants damage may not come in any 
manner to ſuch gueſts: Certain malefaftors took and led 
away a certain horſe of the price of forty ſhillings of him the 
\faid A, entertained within the inn of the aforeſaid B. at 8, 
found, for default of him the ſaid B. and other wrongs, &c. 
to eron damage, &c. and have &c, Witneſs, &c, 

OL, II. | 


Aorris, adjudged. 
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| The writ need not mention that the defendant keeps 
a common 1nn, for it mult be ſo intended ; for the re- 
cital of the writ is, Innkeepers who keep common inns, &c, 
and the latter words depend upon the former ; but the 
plaintiff ought to count that he kept a common inn. 
8 Co. 32.4. 

It in ſuch an ation brought by the maſter for goods ſtole 
from his ſervant, the plainti7 lays the cuſtom that inn- 
keepers ought ſafely to keep the gods of their gueſts, and 
all other goods into their inns brought; the cuſtom is 
ſufficiently alleged to maintain the aCtion, notwithſtanding 
It was objected, there was no ſuch cuſtom to keep the 
ods of others ſafely. Cro. Jac. 224. Beadle and 
Yelv. 162. S. C. 


If in his declaration the plaint' lays the cuſtom for 


| common inns, and then lays that he was h2//ratus in 


hojpitio, &c. this is well enough; for it muſt be intended 
that it was commune, elſe it is domu* & non hoſpitium. 
Heb. 245. and ſec Raft. Ert. 405. Kob, Ent. 22. 
'The declaration againft an innkeeper was thus : Pred' 
D. con” hoſpitat” adtunc & ibidem ex:/ten* in flabulun deli- 
berguit a certain gelding, to be by him fafely kept, at a 
reaſonable rate, and to be by aim ſafely re-d:livered to 


the plaintit; and after verdict for the plaintiff, it was 


objected, that fur aught appears the horſe was put into 
the defendant's ſtable without his privity, in which caſe 
he is not bound to take any care of it; for the words 
being Pred' D. com hoſpitat exiſien' may as well be 
taken in an ablative as dative caſe; but the court held, 
that the words being indifferent to an ablative or Cative 
caſe, they ought to be taken in that caſe which makes 
the declaration good, and therefore gave judgment for 
the plaintiff, 6 442d. 223. Stanyon and Davis, 1 Salk, 
404. 9. C. but not S, P. | 


4. Of the innkeeper*s remedies againſt his gueſts, 


Innkeepers may detain the perſon of the gueſt who 
eats, or the horſe which eats, till payment, and this he 
may do without any agreement for that purpoſe ; for 
men, that get their livelihood by entertainment of others, 
cannot annex ſuch diſobliging conditions that they ſhould 
retain the party's property in caſe of non-payment, nor 
make ſuch diſadvantageous and impudent a ſuppoſition, 
that they ſhall not be paid; and therefore the law annexes 
ſuch a condition without the expreſs agreement of the 
parties. 39 7, 6. 18. 5 H. 7. 15. 2 Rell. Abr. 85. 
Cro. Car. 271. Carth. 150. 1 Salk. 388. May detain 
the perſon of his gueſt. 1 Shaw. 269. 

If A. injuriouſly take away the horſe of B. and put him 
into an inn to be kept, and B, comes and demands him, 
he ſhall not have him until he is ſatisfied for his meat ; for 
when an innkeeper takes a horſe into his keeping, he is 
not bound to inquire who is the owner of the horſe, 
which he is obliged to keep, let him belong to whom he 
will, and therefore no reaſon that the innkeeper ſhould 
be obliged to deliver him till he is ſatisfied, Yelv. 67. 
3 Bulſ. 369, 270. 2 Roll, Abr. 85. Poph. 128, 179. 

If A. deliver a horſe to an innkeeper, and B. promiſes 
that in conſideration that the innkeeper will deliver over 
the horſe to 4. that he, viz. B. will ſatisfy him for his 
meat, this is a good promiſe; for here is a good conſide- 


ration, inaſmuch as the innkeeper loſes the detainer which 


is a damage, and A. regains his horſe, that is to his ad- 
vantage, Hutton 101. 

An innkeeper that detains a horſe for his meat cannot 
uſe him, becauſe he detains him as in the cuſtody of the 
law, and by conſequence the detention muſt be in the 
nature of a diſtreſs, which cannot be uſed by the diſtrainer, 
Moor 877. 2 Roll. Rep. 438. FA, 

By the cuſtom of London and Exeter, if a man com- 
mit an horſe to an hoſtler, and he eat out the price of his 
head, the hoſtler may take him as his own, upon the rea- 
ſonable appraiſement of four of his neighbours ; which 
was, it ſeems, a cuſtom ariſing from the abundance of 
traffick with ſtrangers, that could not be known, to 
charge them with the aQtion ; but the innkeeper hath no 
power to ſell the horſe, by the general cuſtom of the 

4 C whole 


canes. GO 
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whole kingdom. Afr 876. 4 Bulſ. 2571, Yeu. 67. 
1 Roll. Rep. 449. 1 Vent. 71. S. P. 

But if 4. commit the horſe of B. to a hoſtler in Lon- 
din, and he eat out his head, yet cannot the hoſtler ſel] 
him ; for all cuſtoms being derogatory to the Common 
Jaw, are to be taken ſtritly ; and there-is no cuſtom of 
London that hath gone ſo far as this caſe, to authoriſe one 
_ to ſell and convey the property of another. 2 Roll, 

br. 85. | 

If ns commit his horſe to an innkeeper, and he 
put him to paſture, he may detain the horſe until he is 
ſatisfied for the meat ; for the paſture of ſuch perſons, ſet 
up by the law for entertainment, hath the ſame pri- 
vilege with the ſtables. 2 Roll. Abr. 85. 

If a horſe be committed to an innkeeper, it may be 
detained for the meat of the horſe, but not for the meat 
of the gueſt ; for the chattles are only in the cuſtody of 
the law for the debt that ariſes from the thing itſelf, and 
not from any other debt due from the ſame party; for 


the law is open for all ſuch debts, and doth not admit | 


private perſons to take reprifals. 2 Roll. Rep. 4.38. and 
ſee 2 Rell. Abr. 85, | | 

If an horſe be committed to an innkeeper, and be de- 
tained by him for his meat, and the owner take him 
away, the innkeeper muſt make freſh purſuit after him, 
and retake him, otherwiſe the cuſtody of him is loſt ; for 


| he cannot retake him at any'other time: For if a diſtreſs 


be reſcued, and the party upon freſh purſuit do not re- 
take it, the diſtreſs is loſt; for no man that has only a 
naked cuſtody can make a repriſal, when the thing is out 


- of his cuſtody ; for it is the power of an owner and pro- 


prietor, and of him only, to retake ſuch his property, 
wherever he finds it. 2 Roll. Rep. 438. 

But if an horſe be committed to an hoſtler, and he 
detain him for his meat, and after the owner comes to 
an agreement that the hoſtler ſhall retain him till he is 
ſatislied, here he hath not only the cuſtody of him as a 
diſtreſs, but alſo the property in him as a pledge ; and if 
the owner take it from him, he ſhall not only retake it 
upon freſh purſuit, but wherever he meets it ; becauſe 
he had a property by ſuch contra&t, and a man that hath 
a property may retake his own where he meets with it. 
2 Roll, Rep. 438. | | 

Upon evidence the caſe was: A man had an horſe in 


an inn, and came thither, and directed that the innkeeper 


ſhould not give him any more food, for he would not be 
reſponſible for it ; and the queſtion was, whether for the 
food, after this direCtion given, by the innkeeper to the 
horſe, he who brought the horſe thither ſhall be charged, 
or not; and Hzlt Ch. J. at firſt inclined that this is a 
diſcharge, and that the horſe (tho' he might be retained 
by the innkeeper,) yet is but in the nature of a diſtreſs, 
and it being in the cuſtody of the innkeeper in his inn, 
this is a pound covert, and the horſe afterwards ought to 
be found and maintained at the peril of the innkeeper ; 
but after, mutata £pinione, he directed, that this was not 
a diſcharge ; for then any innkeeper might be deceived, 
and it is the leſſening of the ſecurity of an innkeeper, 
who may detain, and, by the cuſtom of London, ſell the 
horſe for his keeping. Skin. 648. Gelber v. Berkeley. 

In trover for three horſes the defendant pleaded, that 
he kept a publick inn at G/a/tenbury, and that the plain- 
tiff was a carrier, and uſed to ſet up his horſes there, 
and 36 /. being due to him for the keeping the horſes, 
which was more than they were worth, he detained and 
ſold them, prout ei bene licuit : And on demurrer judg- 
ment was given for the plaintiff; an innkeeper having 
no power to fell horſes, except within the city of Lon- 
don. 2 Roll, Abr. 85, 1 Vern. 71. Mo. 876, Nel, 
67. And beſides, when the horſes had been once out, 
the power of detaining them for what was due before 
did not ſubſiſt at their coming in again, Stan. 556. 
Eaſt. 9 Geo. 1. Fones v. Pearle. 

For more learning en this ſubjef?, ſee 3 Bac. Abr. 
and 14 Vin. Abr, tit, Inns and Inn-keepers. And ſee 
Alehoutes., 

Jnns of court, (H/pitia curiz,) Are ſa called, be- 
caule the ftudents therein do ſtudy the law, to enable 
them to practiſe in the courts at /Y:/lminſter, or elle- 


| 


| 


where; and alſo becauſe they uſe all other genti] M 
; e exer. 
ciſes, as may make them more forvictuble ts the Kin 


jeants-Inns, and eight [nns of Chancery an dir Edward 
1 


| Smith de Rep. Angl. lib. 2. cap. 19. 
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in his court. PForteſcue, cap. 49. of theſe there 
well known, viz, The Fndl-Timple | wat ">lot 
Lincoln's-Inn and Gray's-Inn, which with the two Ser 


Coke ſays) make the moſt famous univerſity for t 
teſſion of the law only, or of any one 8 Flr 
the world ; concerning which ſee Dugdale's Origines Fu 
ridictales, Cowell, eCit I727. 

Jnnuendo, (From zu, to beckon or nod with the 
head) Is Aa word frequently uſed in writs, declarations 
and pleadings, and the office of it.is only to declare and 
aſcertain the perſon or thing which was named or left 
doubtful before ; as to ſay, He (innuends the plaintiff) 
is a thief, where there was mention before of another 
perſon ; but this !nnvendo muſt neither enlarge the ſenſe 
of the words, nor make a ſupply, or alter the caſe where 
the words are defeftive, See Hutton's Rep. ful. 44. 

[nnuendo can't reduce to a particular, that which be. 
fore would bear a more large conſtruction. Per Helt, 
Comb, 460. The King v. Greep. ; 

In every Innuendo, there muſt be ſomething precedent 
to induce it, ſomething whereby it may be applied, that 
the man meant ſo as the innuendo would have him. Per 
Holt. Comb. 460. The King v. Greep cites Hob. 6, 
Miles v. F hace 4 Rep. 17. 

Innusndo may ſerve for an explanation, where there is 
precedent matter, but never for a new charge ; it may 
apply what is already expreſſed, but cannot add or en- 
large the importance of it. 2 Salk. 513, Mich. g I, 3, 
B. R. The King v. Greep. See 1 Vin. Abr. þ. 524. 

Jnoperario, Is one of the lawful excuſes to exempt 
a man from appearing in court. r: Leg, H. 1. cap, 
61. Cauſe gue ad excuſationem ſufficiunt, &c. hoc efl, vel 
infirmitatis, vel domini JR Pd vel contramandationis, 
vel regis implacitationts, vel inoperationis cauſa, that is, on 
the days in which all pleadings are to ceaſe, or in aiebus 
non juridicis. | 

_ Jnodinatus, Is one who dies inteſtate : *Tis men- - 
tioned in Matt. Wim. 1246. and in I. Tyrius, lib. 12. 
cap. 25. viz. Ordinatus vel inordinatus, quod nos ſine lin- 
gua dicimus, obterit. 

Jnpeny and Dutpeny, In the regiſter of the priory of 
Cokesford, page 25. thus, De inpeny & outpeny conſue- 
tudo talis eft in villa de Eaſt Radham, de omnibus terris 
que infra Burgagium tenentur ; viz. Yuod ipſe, qui vendi- 
derit diftam tenuram alicui, dabit pro exitu ſuo de eadem 
tenura unum denarium, & ſimile pro ingreſſu alterius. Et 
ft prediati denarii aretro fuerint, Ballivus domini diſtringet 
pro eiſdem denariis in eadem tenura. "Theſe words and 
cuſtom are alſo mentioned in the rolls of a court there 
held, about the feaſt of Epiphany, Anno 12 Ric. 3 
Spelm, 

Jnpiiſii, Adherents or accomplices. Sciatis quod 
recepimus in gratiam noſtram Gilbertum Mareſchallum, & 
omnes qui fuerunt impriſii Richardi Mareſchalli.——Claul. 
18 H. 3. in Brady Hift, Engl. Append. pag. 180. 

Inqueſt, ( 7:guzfitzo) Is an inquifition by jurors, or 4 
jury, which is the moſt uſual trial of all cauſes both ci- 
vil and criminal within this realm; for cauſes civil, af- 
ter proof is made on either fide, of ſo much as each 
party thinketh good for himſelf; if the doubt be in fact, 
it is referred to the diſcretion of twelve indifferent men, 
impanelled by the ſheriff for that purpoſe, and as they 
bring in their verdi, ſo judgment alleth ; for the judge 
faith, the jury findeth the fat thus, and the law is 
thus : For the inqueſt in criminal cauſes, ſee Jury, and 
An inqueſt is either 
ex officio, of office, or at the miſe of the party. Staundf. 
pl. cor. lib. 3. c. 12. The word is uſed in the ſtatutes 
of 25 Ed. 3. c. 3. 28 Ed. 3. c. 13. and almoſt in all 
ſtatutes that ſpeak of trials by jurors. Coweff, See 


ury., 

Jnquirendo, Is an authority given to a perſon or per- 
ſons, to inquire into ſomething for the King's advantages 
which in what caſes it lieth, he Reg, Qrig. fol. 72, 95» 


124, 265, 266, 267. Inquiſirion 
| H 
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n, Is a manner of proceeding by way of 
OL an, and uſed in the King's behalf in 
temporal cauſes and procels z in which ſenſe it Is COn- 
founded with office. Staundf. Prerog. 51. This in- 
aifition is upon an outlawry found, in caſe of treaſon 
and felony committed ; upon a felo de ſe, &c. to intitle 
the King to a forfeiture of lands and goods : And there 1s 
no ſuch nicety required in an inquiſition as in pleading z 
becauſe an inquitition is only to inform the court how 
proceſs ſhall iflue for the King, whoſe title accrues by 
the attainder, and not by the inquiſition and yet in the 
caſes of the King and a common perſon, inquiſitions 

have been held void for incertainty. Lane 39. x 

It is ſaid there are two ſorts of inquilitions, one to in- 
form the King, the other to veſt an intereſt in him ; the 
one need not be certain, but the other muſt; and where 
an inquiſition finds ſome parts well, and nothing as to 
others, it may be helped by melius inguirendum. 2 Salk. 
497: uiſtion de vita vel membris ſhall be granted free, 
M.C. 9 H. 3. c. 26. 

All of the townſhip of twelve years old, ought to come 
to inquiſitions of the death of a man, Sz. Marleb. 52 
H. 3. c. 
Shall 
I. c. II. FR 

Articles to be inquired of concerning the King's lands, 

enta manerii, 4 Ed. 1. ft. 1. | 
 laquifitons _ arr act ſhall be taken by twelve 
men who ſhall put their ſeals to them, Sz. Jem. 2. 
13 Ed. 1.c. 13. _ zo 

Bondmen may be ſworn of inqueſts for want of free- 
men, St. Exon. 14 Ed. 1. | LE 

[nguiſitions to be taken before the granting liberties, 
St. de Libert. Perquir. 27 Ed. 1. ft. 2. 

Commiſſions of general inquiry ſhall not be granted, 
34 £4. 3. c. TI. Ls 

Traveries of offices found before eſcheators to be tried 
in the King's Bench, 34 Ed. 3. c. 14. | 

Commiſſions to inquire of certain articles ſhall be gran- 
ted to the judges, &c. 42 Ed. 3. c. 4+ : 
Commiſſions ſhall take inqueſt by men impanelled 
by the ſheriff, 8 H. 6. c. 16. | 

Lands ſeiſed into the King's hands upon office found, 
ſhall be let to farm to him that tenders a traverſe, 8 ZH. 
6. c. 16. 1 H.8. c. 10. We 

Offices found before eſcheators ſhall be returned within 
a month, 8 H. 6. c. 16. 18 Fl. 6. c. 7. , 
| No lands ſhall be granted by patent till the King's title 
be found, 18 H. 6. c. 6. YE Rs 

Juſtices of peace may take an inqueſt, to inquire of 
the concealment of other inqueſts, 3 H. 7. c. 1. 

The qualification of commiſſioners to inquire of lands, 
x H. $.c. 8. ſet. I, 2. | 

How inquiſitions ſhall be taken and returned, x Z. 8. 
6 $ 

How they ſhall be traverſed, 2 & 3 E4. 6. c.8. 

Lefſees, copyholders, &c. not to loſe their intereſt, 
though omitted in an office, 2 & 3 £4. 6. c. 8. 

The intereſt of ſtrangers ſaved, though not found by 
the inqueſt, 2 & 3 E4. 6. c. 8. ſet. 3. 

For other niatters, ſee Cooner, Elcheatoz, 

Jnquiſito)s, ( {nqui/itores) Are ſheriffs, coroners, ſ#- 
per viſum corporis, or the like, who have power to in- 
quire into certain caſes. Statute of Marlbridge, cap. 
18. Britton, fol. 4. and Weſtm. 1. Enquirors or inquiſe- 
tors are included under the name of mn/tri. 2 par. 
Inſt. fol. 211. AE 

Jnrollment, (rrotulatio,) Is the regiſtring, recor- 
ding or entring of any lawful a& in the rolls of the 
Chancery, as a recogniſance acknowledged, or a ſtatute, 
or a fine levied, or in the rolls of the Exchequer, 
King's Bench, or Common Pleas, or in the hu/tings of 
London, or by the clerk of the peace in any county, as 
a ſtatute or recogniſance acknowledged, or a deed of 
purchaſe enrolled. See of wy Symbol. part. 2. tit. Fines, 
fett. 133. and 27 H.B. c. 16. 

By fiat, 27 H. 8. cap. 16. ſeft. 1. No Jands or he- 
reditaments ſhall paſs whereby any ſtate of inheritance | 


24. 
be of ſufficient men, &c. St. We/tm. 1. 3 Ed. 


( 


% 


| 
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or freehold ſhatl be made, or any 


ſon only of any bargain and ſale, except the bargain 
and ſale be made by writing indented and inrolled in one 
of the King's courts of record at Weftmin/ter, or within 
the county where the lands lie, or before the c 05 rY6- 
tulorum and two juſtices of peace, and the x of 
the peace of the county, or two of them, whereof the 
clerk of the peace to be one; and the ſame inrolment 
to be made within ſix months after the date of the 
writings ; the cu/?os rotulorum, or juſtice of peace and 
clerk, taking for the inrolment, where the land exceeds 
not the yearly value of 40s. 2.5. viz. 124. to the juſ- 
tices, and 1249. to the clerk ; and for the inrolment of 
luch writing wherein the land compriſed exceeds 405. 
in the yearly value, 5s, and the clerk of the peace ſhall 
inrol the deeds, and the rolls thereof at the end of every 
ap ſhall deliver unto the cos rotulorum, to remain in 
is cuſtody among other records of the counties. 

Sea, 2, This a&t ſhall not extend to lands within 
any city, borough or town corporate, wherein the 
mayors, recorders or other officers, have authority to 
inrol deeds, | 

dtat. 34 & 35 H. 8. cap. 22. All recoveries, deeds 
inrolled, and releaſes to be taken and acknowledged be- 
fore the mayors, recorders or other head officers, as well 
of the city of London as of any other city, borough or 
town corporate, having power to receive the ſame ac- 
cording to the cuſtoms of the ſaid cities, &c. ſhall be of 
like force as they were before the making of the at 32 
HT. 8. cap. 28, which ſee in Leaſes, 

Stat. 5 £/iz. cap. 26. ſet. 1, All inrolments of wri- 
tings indented, mentioned 27 7. 8. cap. 16. of any 
bargain and ſale of lands or hereditaments in the coun- 
ties of Lancaſter and Durham, being made and inrolled 
within ſix months after the date in the Queen's court of 
Chancery at Lancaſter, or before the Queen's juſtice of 
aſſiſe at Lancaſter, concerning lands within the count 
of Lancaſter, or in the Queen's court of Exchequer at 
Cheſter, or before the Queen's juſtice of afliſe at Cheſ- 
ter, concerning lands within the county of Che/ter, or in 
the court of Chancery at Dureſme, or before the juſtice 
of aſliſe at Dureſme, concerning lands within the county 
of the biſhoprick of Dureſme, ſhall be as good in Jaw as 
if the ſame had been inrolled in any of the Queen's 
Courts at We/tmin/ter, 

See, 2. This aft ſhall not extend to lands within any 
city or town corporate wherein the mayors or other of- 
ficers have authority to inrol deeds, 

Stat. 10 Ann, cap. 18. ſet, 3. Where in any decla- 
ration, avowry, bar or other pleading, any indenture of 
bargain and fale inrolled ſhall be pleaded with a profert in 
curia, the perſon ſo pleading may produce, to anſwer ſuch 
profert, as well againſt her Majeſty as againſt any other 
perſon, a copy of the inrolment of ſuch bargain and ale ; 
and ſuch copy examined and ſigned by the proper officer, 
and proved upon oath to be a true copy, ſhall be of the 
—_ force as the indentures of bargain and ſale ſhould 
be of, | 

Inrolment of a deed is to no other purpoſe, but that 
the party ſhall not deny it afterwards ; but if he wants 
the deed to plead it, and loſes it, he ſhall not plead the 
inrolment ; for he ought to ſhew the deed itſelf ; per 
Newton ; quod tota curia conceſſit. Br. Faits Enrol. pl. 4. 

If a deed be loſt, yet the inro]ment is good evidence, if 
it can be proved to a jury by circumſtances, that there 
was ſuch a deed ; for the loſs of a record or deed is not 
the loſs of a man's title, if it can be otherwiſe proved, 
2 Lil. P. R. 68. | | 

If a deed be inrolled according to the ſtatute 27 H. 8. 
cap. TO. it muſt be in parchment for the ſtrength and 
continuance thereof, and not in paper ; and ſo it was re- 
ſolved in parliament by the judges, 77 anno 23 Eliz. Co. 
| Lit. 35. b. 36. a. 2 1nft. 673. ſays, that ſo much is 
imply'd when the inrolment is in any of the King's 
courts of record at H/e/tminfter, viz. that the inrolment 
ſhall be in parchment, and that ſo it was adjudged, as 
Mr. Plowden cited it, before the lords in parliament, 
anno 2.3 Eliz. in the great caſe between Robert and Yer- 
non, which Lord Coke ſays he heard and obſerved. 


uſe thereof, by rea- 


An 
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An indenture of bargain and fale was inrolled in Chan- | 
cery, exemplified under ſeal, and at the end was a me- 
morandum, v2z. that the plea was inrolled, but no time 
mention'd when the ſame was done, but plaintiff offered 
to prove by circumſtances, that it was inrojled within the 
fix months ; upon which great debates aroſe ; but a clerk 
being ſent by the court of B. KR, to the inrolment-office 
to know their uſage and cuſtom, as to the inſerting the 
time of the inrolment, he certified the court upon his oath, 
that they inform'd him, that before the 16 El:z, at which 
time the inrolment-office was erected, they did not uſe to 
inſert the time, but they uſe to do otherwiſe now. 
2 Roll, R. 119, 120. Mich. 17 Fac. B, R. Worſeley v. 
Filter. 

In 2 Lil, P. R. Inrolment 68. it is ſaid, that, before 
the 2oth year of Queen Fl:zabeth it was not uſed to 
indorſe the inrolments of deeds upon the back of them, 
as it is now uſed to be done, Cites ich. 23 of Car. 1. 
B. R, but adds, that now it is conſtantly uſed, and to 
good purpoſe, in reſpe&t of the more eaſy and readier 
proof of the inrolment upon any occahion ; for credit is 
given to that indorſement without any farther proof, as 
being made by a known officer, and intruſted for that 
purpoſe. 

In caſe of an inrolment for ſafe cuſtody, the deed may 
be ſaid to be recorded ; but where a bargain and fale is 
incolPd purſuant to the ſtatute, the inrolment is a record, 
ſo that the copy of it may be read in evidence; per 
Mafter of the Rolls. Note ; Afterwards upon a re- 
hearing, an iſſue at law was direted whether ſuch deed 
of uſes was executed ; and upon the trial, a copy of the 
deed was allow'd to be read as evidence on the trial. 
Mich. 1704. 2 Vern, 471. Combes v. Spencer. Ibid, 591. 
Combes v. Dowell, S.C. 

A. in conſideration of blood, covenants to ſtand ſeiſed 
to the uſe of B. his ſon, and the heirs of his body, and 
in default of ſuch iſſue, then to the uſe of d S. in con- 
fideration of 1007. B. died without iſſue, *The deed was 
not inrolled ; guere if the uſes ariſe partly by covenant 
to ſtand ſeiſed, and partly by bargain and ſale, or whe- 
ther it muſt ariſe wholly one way, or wholly the other, 
and not by fraftions? Bridgman Ch. J. ſaid, in this caſe, 
that there was a mixt conſideration, and there needed 
no inrolment. See Carth. 144. Trin, 2 1/, & M, B. KR. 
Garniſh v. Wentworth. 

If land be convey'd in. a deed for money only, then 
the deed muſt be inroll'd, elſe, the land will not paſs by 
the deed. But if land be convey'd in conlideration of 

money paid, and alſo in conſideration of natural love 
and affeCtion to a wife, child, or'relation, there it is not 
neceſſary to inrol the deed, but the lands will paſs, tho' 
the deed be not inrolled ; for in the former caſe it is a 
mere deed of bargain and fale, which paſleth nothing 
without inrolment; but in the latter caſe, the land will 
paſs by way of uſe. 2 L.P. R. 69. | 

See 14 in. Abr, tit. Inrollment, | 

Jnſcriptiones, Were thoſe written inſtruments of 
charters by which any thing was granted, Un Conc, 
Clwveſhoe anno 8090. Hes diftis prolate ſunt inſcriptiones 
monaſterii, &c. terrarumgue {ibi adjacentium. 

Jnſecato2, A proſecutor or adverſary at law.— 
Duod etiam ejus inletatores parvo poſt tempore duraverunt, 
1mo dira morte perierunt, Paroch, Antiq. pag. 388. 

nſervire, To reduce to ſervitude. $i ingenuus an- 
cillam uxarem, & i ſa poſtea fuerit inſervita, Du Cange. 
So znſervire tenementa is to ſubject them to ſervices. 
Bratton, cap. 54. | 

Inſetena, (Sax.) An inditch. [tem ordinaverunt guod 
quelibet acra pro wallts, inſetenis & watergangits age v3 
pro 40 ſol. Ordinatio Romeneienſis Mariſci, p. 73. 

Jnlidiae, The ſame with Yigiliz or Excubie, Fleta, 
lib. 2, cap. 4. par. 3. Inſidias autem nofFurnas non tenetur 
6s fed fmagulis nafibus in crepuſcula inſidias afſidebit, 

c ; 


Jnſidiatozes viarum, Way-layers, or ſuch as lie in 
wait, are words which by the 4 Hen. 4. cap. 2. are not 
to be put in indictments, arraignments, appeals, &c, 


—_—_— 
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Inſilium, 11! advice, or pernicious counſel, —R,, 

anorum Swanus per infilium, in curiam & traditiongm 
Normanicti comitis, Crvitatem E xceſtram infregit, ſpa- 
liauit, Sc. multaque Regi infilia adverſos Anglos dederunt, 
Sim. Dunelm. ſub anno 1003. whence in/il:arins, an evi] 
counſellor. Filius Regis Athenulphi cum omnibus ſuis con. 
ſiliariis imo infſiliariis, tantum facinus perpetrare aufi ſunt 
ut Regem a regno proprio repellerent, Flor. Wigor. ſub 
anno 855. | 

Jnſimul computaſſent, Is a writ or aQion of ac- 
count which lies not for things certain, but only for 
things uncertain. Bro. Acc. 81. The common declara. 
tion upon an n/imul computaſſent is to ſay, that the plain- 
tiff and defendant ſuch a day, year and place, accounted 
together between themſelves of and concerning divers 
ſums of money, &c. 
_ Jnlmul tenuitr, Is one ſpecies of the writ called a 
formedon. See Founedon. 

Jnſiniation, (//inuatio,) Is a covert, and cunning 

creeping into a man's favour ; mentioned in ſtat. 21 Hen, 
8.c. 5. Inſinuation of a will is, among the Civilians, 
the firſt produCtion of it, or the leaving it penes regi/t14- 
rium, with the regiſter, in order to its probate, Cowell, 
edit. 1727. 
Infolvent, Ti!) of late the Chancery would not put 
out an inſolvent truſtee; for that he was intruſted by 
the donor ; per Eyres J. Comb. 185. Mich, 3 W, & 
M1. B. R. in caſe of Hull v. Mills. 

An inſolvent perſon made executor cannot be put out 
by the ordinary; for he is intruſted by the teſtator, 
Comb. 185. in caſe of Hill v, Mills. Carth. 457. King 
v. Rayues. 

But Chancery granted an injunQtion againſt him, not 
to intermeddle with the aſflets any farther than to fſatisf 
the legacy given to himſelf; for in equity he is but a 
truſtee for the other legatees (infants), and where a truſ- 
tee is inſolvent, the court of Chancery will compel him 
to give ſecurity before he ſhall enter upon the truſt, 
Carth. 458. Mich. 10. 3. B. R. 

Jnlolvent debto2s, relieved, x Arn. /2. r. c. 25. 2 
& 3 Ann, c. 16. #0. I. 22. IT Go.' Ic 'c 21; 
2 Geo. 2, C. 20, 22. 21 Geo. 2. Cc. ZI, 
13. 29 Geo. 2, c. 18. 
c bI. | 
Jnipetion. See Jnlancy and age, Trial. 
nſperimus, Letters patent ſo called, and is the ſame 
with exemplification, which begins thus, Rex omnibus, &c. 
Inſpeximus :rrotulamentum quarund. literarum patent', &c, 
It is called /n/peximus, becauſe it begins after the King's 
title, with this word [n/peximus. See Page's caſe, 5 Rep. 
nſtallment, A ſettlement or ſure placing in ; as in- 
ſtallment into dignities, &c. 20 Car. 2. c. 2. | 


Jonas (Latin, infant, ) Is detined by the Logicians, 
to be Unum indiviſibile in tempore, quod non «ft tempus, 
nec pars temporis, ad quod tamen partes temparis copulaniur, 
and is much conſidered in law ; and though it cannot be 
actually divided, yet in conception it may, and applied to 
ſeveral purpoſes, as if they were ſeveral times. W nere- 
of ſee in Plowden's Commentaries, Fulmerſton and Stuard's 
caſe, where the ſtatute of 31 Hen. 8. is expounded 
concerning an abbot's letting of lands, &c. and there it 
is debated, that when the termor takes the ſecond leaſe, 


28 Geo. 2. c. 
I Geo. 3. c& 17. 5 Geo. 3+ 


L-- ſurrenders his former term ; and ſo at the ſame 1n- 


/lant of taking the ſecond leaſe, the former is expired. 
And in the caſe between Petit and Hales, he who kills 
himſelf commits not felony till he be dead, and when 
dead he is not in being, ſo as to be termed a felon ; but 
he is ſo adjudged in law co inftante, at the very in/tant of 
the fat doing ; and there are many other cauſes in law, 
where the ”"— time, that is not devidable in nature, 
in the conſideration of the mind is divided. Cowell. 

An inſtant is not to be conſidered in law as in 1o- 
gick as a point of time, and no parcel of time; but in 
our law things which are to be done in an inſtant, 
have in conſideration of law a priority of time 1 
them; as leflee for life makes a leaſe for years, they both 
ſurrender to him in reverſion, though *tis made in an 


| inſtant, yet it ſhall be underſtood to haye degrees, ſcilicet, 


the 
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the ſurrender of the leſlee for yon ro tenant for life, and 
0 


then the ſurrender of tenant for life. Arg. Mich, 32 El. 
'B. R. 3 Le247. Co. Lit. 185 b. S. P.in caſe of a 
deviſe by one joint tenant of his part ; for no deviſe can 
take effe but by the death of the deviſor, and by his 
death all the land comes immediately to his companion 3 
and there takes notice, that Litt/eton by the words poſt 
mortem & per mortem (/. 267.) though they jump at 
one inſtant, yet alloweth priority of time in the inſtant, 
which he diſtinguiſhes by per & po/t, and ſays, that the 
reaſon of the priority is, becauſe this ſurvivor claims b 

the firſt feoffor. And in ſeveral caſes a difference is 
allowed in our law in an inſtant, as per mortem & poft 
mortem, &c, Arg. Show. 415. in the caſe of The King v, 
Dr. Birch and the Biſhop of London, | 

So, deviſe of a term to his ſon, and that his wife 
ſhall have it during the minority of his ſon 3 this ſhall be 
conſtrued firſt a deviſe to the wife, and after to the ſon 
when he comes of age, Fin. Law 18. a. | 

So where a man grants his reverſion of Jand to A. and 
by the ſame deed grants a rent out of it to B. and de- 
livers the deed to both at one and the ſame time z this 
ſhall enure as to the rent firſt. 7b1id. 

Jnſtaurum, Is uſed in deeds for a ſtock of cattle. 
Ttrm manerium illud nullum habet pratum. Mon. Ang]. 
I part. f. 548. b. We read alio in the ſame ſenſe fau- 
rum, in/tauramentum, properly young beaſts, ore of 
breed, —— Et de infſtauramento tria jumenta, 1. e, three 
ſtore cattle. Paroch. Antiq. p. 288. Inſtaurum was 
commonly ufed for the whole ſtock upon a farm, 
Cattle, waggons, ploughs and all other implements of 
huſbandry ,— [ngquirere debet de inflaurs in quolibet ma- 
neris exitente. Vieta, lib. 2.c. 72. fed. 7. So ihftau- 
rum ccclefize is uſed for the books, plate, veſttments atrd 
all other utenſils belonging to a church, by the ſyriod of 
Exeter, Anno 1287. can. 12, 44, 53. So terra in/tau- 
rata was land ready ſtocked or furniſhed with all things 
necefſary to carry on the uſe or occupation of a farm, 
As in the Magna Chartd of King Fohn, Anno 1215. Et 
reddat haredi, cum ad plenam etatem venerit, terram ſuam 
inftauratam de carucis & omnibus altts rebus. Inſtauratis 
in our hiſtorians and MS. is taken in the ſame fenſe as 
m/taurum. Cowell, edit. 1927. 

Jaſtirpare, To plant or eſtabliſh : Non ſecurum 2/7 
gentem externam & turbidam inſtirpate, Brompton, pag, 


"> aftiturion, ( Inſlitutio) Is, wheti the bifhop ſays to 
a clerk who is preſented to a benefice, 1n/tituo te reftorem 
talis eccleſie cum cura animarum, & accipe curath tram & 
mam, Every reQory conſiſts of a ſpirituality and tem- 


frrality, As to the ſpirituality, wiz. Cura animarum, he 


is a complete parſon by in/titution. But as to the ftem- 
poralities, as glebe-land, &c. he has no frank-tenement 
therein til} induction. C9. 4. Rep. Digby's cafe. The 
firſt beginning of in/titxtions to benefices was in a na- 
tional ſynod held at JYe/tminſter by John de Crema, the 
pope's legate, Anno 1124. which fee in Selden's Fliftory 
of Tithes, pag. 375. See Denetice. 
 Jifuper, 1s a word uſed by Auditors int their accounts 
in the Exchequer, when they fay ſo much remains nfuper 
to ſuch an account, that is, fo much remains due upon 
| fuch account, Stat. 21 Fac. cap. 2. 
 Jnfirance or A\ſirance, Signifies a fecurity given, 
in confideratiort of a ſum of money paid in hand of 
much per cent. to an affurer or inſurer, to inderm- 
nify the inſured from fuch- Jofſes as fhall be ſpecified in 
the policy or inſtrument of affurance, ſubſcrib:d by the 
mſurer or inſurers for that purpofe. Di&?. Tr. and Com. 
135. Savary's Di#. tit. Aſſurance and Police d' Aſſurance. 
It is conceived by Suetonius, that Claudius Cajar was 
the firſt who brought in this cuſtom of aflurance ; by 
which the danger and adventure of voyages is divided, 
repaired and borne by many perfons, who for a certain 
lum, by the Spaniards called premio, aflure ſhips or goods, 
or both, or a proportion, according as the policy is. 
a b. 2, c. 7. ſett. 1, Malyne's Lex Mercatoria, ed, 
1056. þ. 104. 
Mr, , Joke of in his Di&ionaire de Commerce, tit. Aſus 
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Jews in the year 1182; but whoever wis the firſt eof- 


triver or mY inventer of this uſeful branch of bufinefs, 
it has been for many ages praQtifed in this kingdom, and 


is ſuppoſed to have been introduced here by fome /ta/iajs 


from Lombardy, who at the Tame time came to ſettle at 
Antwerp and among us: And this being prior ts the 
building of the Royal Exchange, they uſed to meet in a 
place where Lombard Street tiow is, at a hoſe they had 
called the Pawn Houſe or Lombard, for tranſaQing buſi» 
neſs; and as they were then the fole negotiators in ins 
ſurance, the policies made by others in ajrer-tinijes had a 


clauſe inſerted, that thoſe latter ones ſhould have as 


much force and effeQ; as thoſe formerly made in Loms 
bard Street. Lex Metcatoria Rediviva 2671. 

Aſſurances ate of various forts, ſome being to places 
certain, others gehieral. "Thoſe that are made to places 


| certain, are comfhonly upon [por laderi or to be laden 
e ſh 


abroad outward, and until the ſime adveritire ſhall be 
landed at ſuch a pott ; or upoh goods laden or to be las 
den homeward in ſuch a ſhip, till the adventure ſhall 
likewiſe be landed ;z or elfe upon goods out ahd in, with 
_— to touch at all potts that are mentioned in the 
policy. 

So likewiſe on ſhips that go trading voyages, as round 
to Cadiz; atid that it ſhall be lawful, after the ſhip's 
delivery there, to take in af the ſame port another cargo, 
and with that ptoreed to the Ye? Thdivs of othet ports, 
and back again to Cadiz, and from thehce to London ; 
this policy being genefal and dangerous, ſeldoni procures 
ſubſcriptions, ot at leaſt very thargeable ones; | 

As goods and merehandize are comfhonly infuted, 
ſo likewiſe are the ſhip's tackle ahd furfiiture; but in res 
gard there ſeldom happens a voyage but forntwhat is 
miſſitig of loſt, the premium commonly runs higher than 
for merchandize. 

Aſſurances may be made of! goods fent by land; fo 
likewiſe of hoys and the like; and tnay be made on the . 
heads of ten; as if a man is going for the Streights, 
and perhaps is in foie fear that he miay be taken by the 
Mor or Turkiſh pitates; and fo thade a ſlave, fot the | 
demption of whorii a ranſor muſt be paid; he may ad- 
vance a premito accordingly upon a policy of aſſurance ; 
ahd if there be a caption, the aſſurer muſt anſiyer the 
ranſom that is ſecured to be paid ot: the policy. Maſs, 
b. 2. c. 7: ſeft. 4. cites Mich, 29 Car. 2: in By R. Liſle 
v. Sedgwick. | | 

The policies now-a-days are fo large, that almoſt all 
thoſe curious queſtions that former ages, and the Civi- 
lians according to the law marine, nay and the Cotnrion 
lawyers too, have controverted, are now out of date, 
Seafce any misfortune- that can happen, or proviſion to 
be made, but the fame is provided for in the policies that 
#re tow uſed; for they inſure againſt heaven and earth, 
ſtreſs of weather, ftorms, enemies, pirates, rovers, &c, 
or whatſoever detriment ſhall happen or come to the 
thing infured, &:, Molloy, b. 2. c. 7. ſet. 7. 


I. Statutes concerning inſurance; | wy 

2. What ſhall be Aterhed baratry and deviation ; and of 
tharging and diſcharging the infitrer thereon. | 

3- Of the conſtruftion of policies, having the words war- 
ranted to depart with convoy. 


1. Statutes concerning inſurance. 


Stat. 6 Geo. 1. cape 18+ ef, 5. It ſhall be lawful 
for his Majeſty by two charters, ts grant that fuch 
perſons (Who hall be nated therein) and admitted 
25 members into the' Royal Exchange affurance and Lon 
din 2ffaratice company, fhall be each a feparzte body 
politick and corporate for the aſſurance of ſhips and 
rfiercharidizes at ſea, or goitig to fea, or for lending 
money uport bott6triry. And the ſaid corporations: 
fhalt have power to chooſe their governors; direftors 
and other officers; and the governors and direCtors ſhall 
continue in their offices for three. years; and in caſe of 
death of removal be ſupplied;- av fhalt be preferibed in 


rance, thinks this cuſtom was firſt introduced by the the charters; arid each- of the faid corporations ſhall be 
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capable in law to purchaſe lands not exceeding 1c00 /. 
ann. 

Se. 4. Each of the two corporations ſhall be obli- | 
ged to cauſe ſuch ſtock of ready money to be provided, 
as ſhall be ſufficient to anſwer all juſt demands for loſles, 
and ſhall ſatisfy all ſuch demands; and in caſe of refuſal 
or neglect, the parties aſſured may bring aCtion of debt, 
&c. in any of his Majeſty's courts of record at /e/tmin- 

feer, in which the plaintiffs may declare that the lame 
corporation is indebted to them in the monies demanded, 
and have not paid the ſame according to this act. 

Set. 6. The corporation in general courts may raiſe 
ſuch capital ſtocks, either by taking ſubſcriptions of par- 
ticular perſons, or by call of money from their mem- 


- bers, or by ſuch other ways, as to ſuch general courts 


ſhall ſeem expedient ; and all ſubſcribers ſhall have a 
ſhare in the capital ſtock, and ſhall-be admitted mem- 
bers ; but no perſon ſhall be intitled to any greater ſhare 
in the ſtock than the money which they ſhall have paid. 

$24, 5. The corporation ſha]l have power in their 
general courts to call in from their members any farther 
ſums as ſhall be judged neceſſary; and in caſe any 
member ſhall refuſe to pay his ſhare at the times ap- 
pointed by notice in the Ganente, and upon the Royal 
Exchange, the corporation may not oply ſtop tne divi- 
dends payable to ſuch member, but alſo ſtop the transfers 
of the ſhares of ſuch defaulter, and charge him with in- 
tereſt at 8. per cent. per annum. and if the principal 
and intereſt ſhall be unpaid three months, the corpora- 
tions, or their courts of diretors, may authorize perſons 
to ſell ſo much of the ſtock of ſuch defaulter as will ſa- 
tisfy the ſame ; and the money ſo called in ſhall be deemed 
capital ſtock. Nevertheleſs the corporations in a general 
court, may cauſe any ſums called in to be divided 
amongſt the then members, and the ſhares in the capital 
ſtock ſhall be proportionably abated. 

$:4. 8. For enabling the corporations to lend money 
on parliamentary ſecurities, they ſhail have power to 
borrow money upon bonds, under their common ſeal, at 
ſuch intereſt, for any time not leſs than ſix months, as 
they ſhall think fit, ſo as the principal ſhall not exceed 
the principal monies then owing to them on ſuch parlia- 
mentary ſecurities ; and ſuch bonds ſhall not be charge- 
able with ſtamp duties. 

Se. 9. The ſhares in the capital ſtock ſhall be tranſ- 
ferrable and deviſable; and their bonds ſhall be aſſignable 
and recoverable as his Majeſty by the charters ſhall pre- 
ſcribe; and the capital ſtock ſhall be adjudged a perſonal 
and not a real eſtate, and ſhall go to the executors, and 
not to the heir. 

Se. 10. The ſtock ſhall be exempted from taxes ; 
and no governor, direCtor or other officer of the corpo- 
rations, ſhall for that cauſe be diſabled from being a 
member of parliament, nor in reſpeQ of ſuch ſhare be 
liable to be a bankrupt ; and no ſtock in the corporations 
ſhall be ſubject to foreign attachment by the cuſtom of 
London or otherwiſe. 

Se. 11. His Majeſty by the ſaid charters may grant. 
to each of the corporations power to make by-laws, and 
ſuch farther powers relating to the aſfurance of ſhips, &c. 
or lending money upon bottomry, as to him ſhall ſeem 
meet. | 

| Se. 12. All other corporations, and all partnerſhips 
for aſſuring ſhips or merchandizes at ſea, or for lending 
money upon bottomry, ſhall be reſtrained from under- 
writing any policies, or making any contraQts for aſſu- 
rance of ſhips or merchandizes at fea, or going to ſea, 
or for lending money by way of bottomry. And if any 
corporation, or perſons aCting in ſuch patnerſhip (other. 
than one of the two corporations to be eſtabliſhed) ſhall 
underwrite any ſuch policy, or make ſuch contract for 
aſſurance of ſhips, &c. or agree to take any premium for 
ſuch policies, every ſuch policy ſhall be void, and every 
policy ſo underwritten ſhall be forfeited, and may be re- 
covered, one moiety to the uſe of the Crown, the other 
to the perſon who ſhall ſue for the ſame in any court of 
record at Weſtminſter ; and if any corporation, or perſons 
ating in ſuch partnerſhip, agree to lend money by way 


of bottomry contrary to this a, the ſecurity ſhall be | 


| either of the ſaid corporations, during the time he ſhall 


be reckoned from the dates of the two charters, and upon 


of houſes and goods from fire, having done the like, the 


I NS 
void, and ſuch agreement ſhall be adjudeed an uſur; 
contract : Nevertheleſs any particular pn. ſhall be at 
liberty to underwrite policies, or may lend money by wa 
of bottomry, ſo as the ſame be not on the account or 
al of a Corporation, or of perſons aQting in partner- 

Ip. | 
| See?. 13. If any perſon ſhall forge the common ſeal of 
either of the corporations, or counterfeit or alter an 0. 
licy or obligation under the common ſeal, or ſhall offer 
to diſpoſe of or pay away any ſuch counterfeited or al- 
tered policy, &c. knowing the ſame to be ſuch ; or ſhall 
demand the money therein contained of either of the 
corporations, knowing ſuch policy, &c. to be counter. 
feited, &c, with intent to defraud the corporation, or 
any other perſon ; ſuch offender being convitted ſhall be 
guilty of felony without benefit of clergy. 
Sef?. 14. No perſon ſhall be pane, of being eleed 
governor, fub- governor, deputy governor or direQor, of 


be governor, &c. of the other corporation ; and if an 
governor, &c, or member of either of the ſaid copora- 
tions, having any ſhare in the capital ſtock of that cor- 
poration, ſhall in his own name, or in the name of any 
other, purchaſe any ſhare in the ſtock of the other cor- 
poration, the ſhare ſo purchaſed ſhall be forfeited, one 
moiety to the uſe of his Majeſty, the other to the pro- 
ſecutor, to be recovered as before mentioned. 

Sef. 15. Upon three years notice to be printed in 
the Gazette, and affixed upon the Royal Exchange, by 
authority of parliament, at any time within 31 years, to 


payment by parliament tothe corporations of the ſum of 

00,000 /. which the corporations: were to pay to his 

ajeſty without intereſt, the corporations ſhall ceaſe : 
and any vote of the houſe of commons, ſignihed by the 
ſpeaker in writing, to be inſerted in the Gazette, and 
affixed on the Royal Exchange, ſhall be deemed ſuffi- 
cient notice, 

Se. 16. If after the expiration of 31 years, his Ma- 
jeſty ſhall judge the farther continuance of the ſaid cor= 
porations to be hurtful to the publick, it ſhall be lawful, 
by letters patent under the Great ſeal, to make void the 
ſame corporations; and the ſame ſhall become void ac- 
cordingly, without any inquiſition, ſcire facias, &c. 

Seet. 17. In caſe the corporations ſhall be redeemed 
within 31 years, or be revoked by letters patent after 3c 
years, the ſame corporations, or any corporation with like 
powers, &c. ſhall not be grantable again. 

Sea. 26. It ſhall be lawful for the South- Sea company, 
and for the Ea/t-India company, to lend on the bottom 
of any ſhip, and on the goods on board any ſhip, in the 
ſervice of the ſaid companies reſpeQively, to any captains 
or other perſons employed in the ſervice of the companies, 
any money by way of bottemry, this at notwith- 
ſtanding. 

Seat. 29. If any governor or member of either of the 
corporations ſhall, on account of the ſaid corporations, 
lend to his Majeſty money by way of loan or anticipation, 
or any part of ihe revenues, other than ſuch funds on 
which a credit of loan ſhall be granted by parliament, 
the ſaid governors, &c. or other members conſenting to 
ſuch loan, being convicted thereof, ſhall forfeit treble the 
value of the ſums ſo lent ; one fifth part to the informer, 
to be recovered in any court of record at J/e/tmin/ter by 
ation of debt, &c. and the reſidue to be di\poled of to 
publick uſes, as ſhall be direted by parliament. 

Stat. 7 Geo. 1. cap. 27. ſe. 26. The corporation called 
The London affurance having paid into the Exchequer 
I11,250/. in part cf 300,0c01, and having covenanted 
to pay 38,750. farther part thereof in three months ; 
and the corporation called The Royal Exchange affurance 


reſidue of the ſaid ſums amounting together to 300,000 b 
ſhall be releaſed. | | 

Stat. 8 Geo. 1. cap. 15. ſe. 25. Where the Royal 
Exchange aſſurance, and the London aſſurance, are ſubject 
to pay double damages beſides coſts, the plaintiff ſhall 
recover againſt them only ſingle damages and cots. 


Stats 


INS 

Stat. 11 Geo. I. cap. 3ZO. ſet. 43. On all aQions of 
dbt againſt either of the corporations called "The Royal 
Exchange aſſurance, and the London aſſurance, upon any 
policies under the common ſeal for the afluring of an 
ſhip or merchandizes at ſea, or going to ſea, it ſhall be 
lawful for the ſaid corporations to plead generally, that 
they owe nothing to the plaintiff; and in all aftions of 
covenant againft either of the ſaid corporations upon any 
policy under the common ſeal for the aſluring any ſhip 
or merchandizes at ſea, or going to ſea, it ſhall be law- 
ful ſor each of the corporations to plead generally, that 
they have not broke the covenant in ſuch policy con- 
tained; and if thereupon iſſue be joined, it ſhall be lawful 
for the jury to give ſuch part only of the ſum demanded, 
if it be an ation of debt, or ſo much in damage, if it be 
an action of covenant, as it ſhall appear upon the evi- 
dence that the plaintiff ought in juſtice to have. 

$22. 44. When any veſle] or merchandizes ſhall be 
inſured, a policy duly ſtamped ſhall be iflued or made out 
within three days at fartheſt ; and the inſurer negleRing 
to make out ſuch policy ſhall forfeit 100 /. to be recovered 
and divided as other penalties may be by the laws relating 
to the ſtamp duties; and all promiffory notes for aſſu- 
rances of ſhips or merchandizes at ſea, are declared void. 

Stat. 19 Geo. 2. cap. 37+ ſect. t. No aſlurance ſhall 
be made by any perſon or bodies corporate on any ſhip 
belonging to his Majeſty or any of his ſubjects, or on 
any goods on board any ſuch ſhip, intereſt or no intereſt, 
or without further proof of intereſt than the policy, or 
by way of gaming or wagering, or without benefit of 
ſalvage to the afſurer; and every ſuch afſurance ſhall be 

 yoid.. | 

$28. 2. Aſſurance on private ſhips of war, fitted out by 
his Majeſty ſubjects ſolely to cruize againſt his enemies, 
may be made by or for the owners, intereſt or no intereſt, 
free of average, and without benefit of ſalvage to the 
aſſurer, 

Seat. 3- Any merchandizes or effefts from any ports 
in Europe or America, in the poſſeſſion of the Crowns of 
Spain or Portugal, may be aſſured in ſuch manner as if 
this at had not been made. 

Sed. 4. It ſhall not be lawful to make re-aſſurance, 

unleſs the aſſurer be inſolvent, become bankrupt, or die; 
in either of which caſes ſuch aſlurer, his executors, ad- 
miniſtcators or aſſigns, may make re-afſurance, to the 
amount of the ſum before by him aſſured ; provided it be 
expreſſed in the policy to be a re-afſurance. 
* Se. 6. In all ations brought by the aſſured upon any 
policy of aſſurance, the plaintiff or his agent ſhall, within 
fifteen days after he is required ſo to do in writing by the' 
defendant or his agent, declare in writing what ſum he 
hath aſſured in the whole, and what ſums he hath bor- 
rowed, for the voyage or any part of the voyage in 
queſtion. et | 

See. 7. It ſhall be lawful for any perſon or body cor- 
porate, ſued on any policy of aſſurance, to bring into court 
any ſum of money; and if any ſuch plaintiff refuſe to 
accept ſuch ſum with coſts to be taxed in diſcharge of 
ſuch aQtion, and afterwards proceed to trial, and the jury 
aſſeſs not damages exceeding the ſum brought into court, 
ſuch plaintiff ſhall pay to ſuch defendant coſts to be taxed. 


See Bottomry. 


2. What ſhall be deemed baratry and deviation ; and of 
charg:ng and diſcharging the inſurer thereon. | 


Baratry is when the maſter of a ſhip, or-the mariners 
cheat the owners or inſurers, whether by running away 
with the ſhip, ſinking her, deſerting her, or imbeziling 
the cargo. Di#. Tr. and Com. 214. | 
|  Baratry of the mariners is a diſeaſe ſo epidemical on 
' ſhipboard, that it is very rare for a maſter, be his induftry 
never ſo great, to prevent it ; a ſpan of villainy on ſhip- 
board ſoon ſpreads out to a cloud, for no other cauſe but 
| that of the circular encouragement that one knaviſh ma- 
riner gives another. However the law does in ſuch caſes 
impute offences and faults committed by them to the 
negligence of the maſter ; and were it otherwiſe, the 
merchant would be in a very dangerous condition. 'The 
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reaſons why he ought to be reſponſible are, that the 
— are of his own chuſing, and under his correc- 

Mm ana government, and know no other ſuperior 
ſhipboard but himſelf; and if they are oops he may 
correct and puniſh them, and juſtify the ſame by law : 
And likewiſe, if the fact is apparently proved againſt 
_ _ reimburſe 4% out of orgy, wp Molly, 

« I. . 3. ſect. 13. cites Roll, Abr, 523. . 6 
in B. R. Horn. Smith, WO 

And therefore, in all caſes whereſoever the merchant 
loads abroad any goods or merchandize, if they be loſt 

. , M 5 
imbeziled, or any other way damnifted, he muſt be re- 
{ponſible for them ; for the very lading them abroad 
makes him liable, and that as well by the Common law 
as the law marine. Molloy, b. 1. c. 3. ſee. 14. cites 
1 Vern. 190, 238. 1 Mod. 85. 2 Lev. 69. 

Nay, if his mariners go with the ſhip-boat to the quay 
or wharf to fetch goods on ſhipboard, if once they have 
taken charge of them, the maſter becomes immediately 
reſponſible, if they ſteal, loſe, damnify or imbezil them. 
Molloy, b. 1. c. 3. ſect. 15. | 

Where a ſhip was inſured againſt the baratry of the 
maſter, &c. in an ation brought thereupon, the jury 
found that the ſhip was loſt by the fraud and negligence 
of the maſter : The court held, that if the maſter run 
away with the ſhip, or imbezil the goods, the merchant 
may have an aCtion againſt him ; for it is reaſonable that 
merchants who hazard their ſtocks in foreign traffick, 
ſhould ſecure themſelves in what manner they think pro- 
per, againſt baratry of the maſter and all other frauds 
and this muft be intended fraud in the maſter ; not a 
bare negleft: and they all agreed that fraud is baratry, 
tho' not named in the covenant ; but negligence might 
not. 1 Med. c. 230, 231. 

Cambridge brought a writ of error upon a judgment 
given againſt him in the Common Pleas, in an ation 
brought by the plaintiff upon a policy of inſurance of the 
ſhip Riga Merchant, at and from Port Mahon to Londen. 
And ſerjeant Braithwaite for the plaintiff in error in- 
ſiſted, that the judzment was erroneous, becauſe the 
breach was ill afſigned : becauſe the policy was, that the 
defendant Cambridge ſhould inſure the ſaid ſhip, amon 
other things, againſt the baratry of the maſter, and al 
other dangers, damages and misfortunes, which ſhould 
happen to the prejudice and damage of the ſaid ſhip ; and 
the breach aſſigned was, that the ſhip, in the ſaid yoyage, 
per fraudem & negligentiam magiſtri navis predicte depreſſa 
& ſubverſa fuit, & totaliter perdita & amiſſa fuit, & 
nullius valoris devenit, This, be inſiſted, was not within 
the meaning of the word baratry ; but the breach ſhould 
have been expreſs, that the ſhip was loſt by the baratry of 
the maſter. Beſides, the owner of the goods has a re- 
medy againſt the owners of the ſhip, for any prejudice he 
receives by the fraud or neglect of the maſter; and, 
therefore, there is the leſs reaſon the inſurer ſhould be 
liable. Beſides, if the word baratry ſhould import fraud, 
yet it does not import neglect ; and the fact here alleged 
is, that the ſhip was loſt by the fraud and neglect of the 
maſter. But the court was unanimouſly of opinion, 
that there was no occaſion to aver the fa&t in the very 
words of the policy ; but iſ the fact alleged came within 
the meaning of the words in the policy, it is ſufficient. 
Now baratry imports fraud, ( Du Freſne Gleſjar. verbo 
Barataria, fraus, dolus, ) and he that commits a fraud 
may properly be ſaid to be guilty of a neglect, w1z. of his 
duty. . Baratry of a maſter is not to be confined to the 
maſter's running away with the ſhip; and the general 
words of the policy ought to be conſtrued to extend to 
lofſes of the like nature as thoſe mentioned before. Now 
lofles ariſing from the fraud of the maſter, are of the 
ſame nature as if he had run away with the ſhip, ſup- 
poſing baratry was to be confined to that which it is not, 
becauſe it imports any fraud. And the judgment was 
afirmed, April 27, 1724. Ld. Raym, 1349. Knight v. 


| — Stran. 581. 5. C. 


The ſhip the Gothic Lyon being advertiſed to be going 
to Marſeilles, goods were ſhipt on board her on behalf of 
the plaintiff, and a bill of lading ſigned by the maſter, 
whereby he undertakes to go 4 dreite route a Marſeilles _ 
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the defendant under-wrote a policy from Falmouth 
(where the goods were taken in) to Marſeilles. Before the 
thip departed from the port of London, another advertiſe- 
ment was publiſhed for goods to Genoa, Leghorn and 
Naples; and the plaintiff's agent was told, it was inten- 
ded to go to thole ports firſt, and then to come back to 
Marſeilles : But he inſiſted that his bargain was to go 
firſt, or direAly to Marſeilles, and he would not conſent 
to let her paſs by 1Z7i-4lles, or alter his inſurance. The 
ſhip however did paſs by Aarſei/les, and after delivering 
her cargo at the other ports, ſet out on her return for 
Marſeilles with the plaintiff's goods ; but in her voyage 
thither, was blown up in an engagement with a Span 
ſhip. And in an action upon the policy, the breach was 
ailigned of a loſs by the baratry of the maſter. And 
the plaintiff inſiſted, that any fraud or malverſation of 
the maſter was within the meaning of the word baratry. 
Du Freſjne terms it dolus qui fit in contrattibus; and fo do 
all the dictionaries, as Floris's Italian Diitionary verbo 
Baratria, Minſheu, Furetier, &c. And that in the caſes 
of Knight and Cambridge (the preceding caſe) and Knight 
and Dodd, where the loſs was laid to be per fraudem of 
the maſter, the court held it a good affignment of a 
breach, there being the word baratry in the policy. The 
defendant's counſel inliſted, this was wo more than a 
deviation, in which caſe the inſurer was diſcharged, and 
the plaintiff's remedy is againſt the owners or maſter. 
That this cannot be called a crime in the maſter, when 
he is acting all the while for the benefit of his owners, 
The Chief Juſtice in his direQion to the jury told them, 
that this being againſt the expreſs agreement to go fir{t 
to Marſeilles, feemed to be more than a common de- 
viation, being a formed deſign to deceive the contrac- 
tor; and compared it to the caſe of ſailing out of port 
without paying duties, whereby the ſhip was ſubjected to 
forfeiture, and which has been held to be baratry. The 


jury ſtaid ſome time, and, upon their return, aſked the 


Chief Juſtice, whether if the maſter was to have no be- 
nefit to himſelf by paſſing by Mar/ez/les, and went only 
for the benefit of his owners, that would be a baratry !? 
And the Chief Juſtice anſwering, no, they found for 
tne defendant. And now a new trial being moved for, 
the caſe was argued; and all the court was of opinion 
that the verdict was right. For the maſter has acted con- 
ſiſtent with his duty to his owners, and the plaintiff's 
agent knew of the intended alteration before the goods 
were put on board, and might have refuſed to fhip 
them, or have altered the inſurance. To make it ba- 
ratry, there muſt be ſomething of a criminal nature, as 
well as a breach of contract; and that here the breach 
being aſfigned only on the baratry, was not ſupported by 
the evidence. So the defendant had judgment. Stran, 
1173. 16 Geo. 2. Stamma V. Brown, 

"he inſurance was from Carolina to Liſbon, and at 
and from thence to Bri/ts/ - It appeared the captain had 
taken in ſalt, which he was to deliver at 'Falmoauth be- 
fore he went to Bri/tol; but the ſhip was taken in the 
dire&t road to both, and before ſhe came to the point 
where ſhe would turn off to Falmouth, And it was 
held the infurer was liable ; for it is but an intention to 
deviate, and that was held not ſufficient to diſcharge the 
under-writer. In the caſe of Carter v. The Royal Ex- 
change Ajſjurance Company, where inſurance was from 
Heinduras to London, and a conſignment to Amſterdam ; a 
loſs happened before ſhe came to the dividing point be- 
tween the two voy1ges, which the inſurers was held to 
pay for. S:ran. 1249. 19 Ger. 2. Foſter v. I ilmor. 

'The ſhip Mediterranean went out in the merchants 
ſervice with a letter of marque, and being bound irom 
Briſtol to Newfoundland was inſured by the. defendant, 
In her voyage ſhe took a prize, and returned with it to 
Briſtol, and received back a proportional part of the pre- 
mium. "Then another policy was made, and the ſhip let 
out with expreſs orders from the owners, that if they 
took another prize they ſhould put ſome hands on board 
ſuch prize, and ſend her to Brifol; but the ſhip in queſ- 
tion ſhould proceed with the merchants goods. Another 
prize was taken in the due courſe of the voyage, and 
the captain gave orders to ſome of the crew to carry the 
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prize to Bri/ol, and deſigned to go on to Newf-undlan. 
but the crew oppoſed him, and inſiſted he” ſhould o. 
back, though he acquainted them with the orders: v - 
which he was forced to ſubmit, and in his return his Gy 
ſhip was taken, but the prize got in ſafe. And now in 
an aCtion againſt the inſurers it was inſiſted, that this 
was ſuch a deviation as diſcharged them. But the Court 
and jury held, that this was excuſed by the force upon 
the maiter, which he could not refift ; and therefore fell 
within the excuſe of neceſſity, which had always been 
allowed. The plaintiff's counſel would have made 
baratry of it, but the Chief J. thought it did not amount 
to that, as the ſhip was not run away with in order to 
defraud the owners. So the plaintiff had a verdi& for 
the ſum inſured. Stran. 1204. 2 Geo. 2. Eltin v 
Brogden. : 

Caſe upon a policy which was to inſure the J/jj- 
liam Galley in a voyage from Bremen to the port of 


| Lendim, warranted to depart with convoy : The caſe 


was, the galley ſet fail from Bremen under convoy of a 
Dutch man of war to the #16, where they were joined 
with two other Dutch men of war, and ſeveral Dutch 
and Englih merchant-ſhips; whence they failed to the 
Texel, where they found a ſquadron of Engliſh men of 
war and an admiral: After a ſtay of nine weeks they 
ſet out from the Texel, and the galley was ſeparated 
in a ſtorm, and taken.by a French privateer, taken again 
by a Dutch privateer, and paid 80/. ſalvage. And it 
was ruled by Hz/t Ch. ]. that the voyaze ought to be 
according to uſage, and that their going to the Eb, 
thouzh in fact out of the way, was no deviation ; tor 
till the year 1702, there was no convoy for ſhips di- 
retly from Bremen to London : And the plaintiff had a 
verdia., 2 Salk 445. Feb. 14, 1704+ Bond v. Gonjales, 

If after a policy of inſurance a damage happens, and 
afterwards in the ſame voyage a deviation, yet the affured 
ſha!l recover for what happened before the deviation ; 
for the policy is diſcharged from the time of the devia- 
tion only, Vid. Shower 129. Kemp and Andrews. 2 
Salk. 4.44. 


3. Of the conflruftion of palicies, having the wards war 
ranted to depart with convoy, | | 


The plaintiff inſured on goods in the John and Jane 
from Gottenburgh to Londin with a warrantry to depart 
with convoy from Flechery. In Fuly 1744, the ſhip failed 
from Gottenburgh to Fleckery, and there the waited fer 
convoy two months. On the 21it of September at nine 
in the morning three men of war, who had an hundred 
ſhips in convoy, ſtood off Fleckery and made a fignal for 
the ſhips there to come out, and likewiſe ſent in a yawl 
to order them out, "There were fourteen ſhips waiting, 
and the Fohn and Fane got out by twelve o'clock, and 
one of the firſt, the convoy having failed gently on, and 
being two leagues a-head. Tt was a hard gale, and by lix 
in the afternoon came up with the fleet, but could not 
get to either of the men of war for ſailing orders, on ac- 
count of the gale of wind. It was ſtormy all night, and 
at day-break the ſhip in queſtion was in the midſt of the 
fleet, but the weather was ſo bad that no boat could be 


ſent for failing orders. A Prench privateer had failed 


amongſt them all night, and the 22d, it being foggy, at- 
tacked the Fobn and Fane about two, who kept a run- 
ning hght till dark, which was renewed the next morn- 
ing, when ſhe was taken. For the defendant it was in- 
ſifted, that this ſhip was not under convoy, nor is ever 
conſidered fo till they have received failing orders ; and 
if the weather would not permit the captain to get themy 
he ſhould have gone back. But the Chief Juſtice and 
jury were both of opinion, that as the captain had cone 
every thing in his power, it was a departing with convoy 
and theſe agreements are never confincd to preciſe words z 
as in the cale of departing with convoy from Loudon, 
where the place of rendezvous is Spzhead ; a loſs in going 
thither is within the policy. So that the plaintiff reco- 
vered. Stran, 1250. 19 Geo. 2. Vitturin v. Cleve. 
On an inſurance from Londen to Gibraltar, warranted 
to depart with convoy, it appeared there was a convoy 
| appointed 
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Ld for that trade at Spzthead, and the ſhi p Ranger 
rg for convoy " the Downs, proceeded for 
Spithead, and was taken in her way thither, The in- 
:rers inſiſted that this being the time of a French war, 
the ſhip ſhould not have ventures through the chanrel, 
but have waited in the Downs for an occaſional convoy. 
And many merchants and office-keepers were examined 
to that purpoſe. But the Chicf Juſtice held that the ſhip 
was to be conſidered as under the defenJant's inſurance to 
a place of general rendezvous, according to the interpreta- 
tion of the words warranted to depart with convoy, Salk. 
443» 445 And if the parties meant to vary the inſu- 
rance from what is commonly underſtood, they ſhould 
have particulariz'd her departure with convoy from the 
Downs. The juries were compoſed of merchants, and in 
both caſes found for the plaintiffs upon the ſtrength of 
this diretion. Stran. 1265. 2 Geo. 2. Gordon v Morely, 
and Cambel v. Bordieu. 

AQion on a policy of inſurance ; the defendant pleaded 
mn aſſumpſit, and the jury found the policy, by which 
the inſurers undertook againſt the perils of the ſea, pirates, 
enemies, &c. from London to Venice, warranted to depart 
with convoy. Et per cur, The words warranted to de- 
part with convoy, mean only that he will leave the port, 
and fail with the convoy without any wiltul default in 
the maſter ; therefore, it by default of the maſter, the 
ſhip is ſeparated and taken, the inſurers are not liable ; 
but if there be no default, the maſter having done all that 
could be done, and the ſhip is taken, they are liable : So 
if the ſhip be loſt by ſtreis of weather; for they inſure 
azainſt theſe by their own agreement. 2 Salk, 443. Hi! 
2W.& M. in B. R, Jefferies v. Legandra, 8. C. 3 
Lev. 320. 4 Med. 58. 1 Shaw, 320. Carth. 216. 
Holt's Rep. 465. 

AQtion on a policy of inſurance by the defendant at 
London, inſuring a ſhip from thence to the Za/t-Indies, 
warranted to convoy ; and ſhews that the ſhip went from 
London to the Downs, and from thence with convoy, and 
was loſt. After a frivolous plea and demurrer, the caſe 
ſtood upon the declaration ; to which it was objected, that 
there was a departure without convoy. Et per cur. The 
clauſe warranted to depart with convoy, mult be conſtrued 
according to the uſage among merchants, z. e. from ſuch 
place, where convoys are to be had, as the Downs, &c. 
Helt Chief Juſtice contra; We take notice of the Jaws of 
merchants that are general, not of thoſe that are particular 
uſages, It is no part of the law of merchants to take 
convoy in the Downs. 2 Salk. 443. Mich. 4 W. & MM. 
in B. R. Lethulier's caſe. 

The Words warranted to depart with convoy have been 
reſolved to import, by the uſage of merchants, a conti- 
nuance with that convoy as long as may be. Luc. Rep. 
287. | 

The plaintiff being ſued at Jaw upon a policy of inſu- 
rance of a ſhip, and againſt the baratry of the maſter, 
which was affigned in the declaration, brought his bill in 
Chancery to be relieved; and moved for an injunction 
charging that one Mattheros the maſter, and alſo owner 
of the ſhip, had, before the voyage, entered into a bot- 
tomry bond to the defendant for 200 /. and that after, by 
bill of ſale, he aſſigned over his intereſt in the ſhip to the 
defendant as a ſecurity for this 2007. and infifted that 
Matthews was nevertheleſs in equity to be conſidered as 
owner of the ſhip, tho” in Jaw the ownerſhip and property 
would be looked upon to be in the defendant, and in- 
liſted, that the owner of a ſhip could not, either in law 
or equity, be guilty of a baratry concerning the ſhip, and 
therefore prayed an injunRion, and that the policy might 
be delivered up. The voyage inſured was from London to 
Marſeilles, and from thence to ſome port in Holland. 
The caſe was, that the maſter ſailed with the ſhip to 
Marſeilles, and then, inſtead of purſuing the voyage, 
failed to the JPe- Indies, and there fold the ſhip, and died 
inſolvent. Theſe matters being confeſſed by the anſwer, 
an injunRion was moved for on the principle, that a 
mortgagor is to be conſidered in equity as owner of the 
thing mortgaged, and that Jatthews, the maſter, being 


owner, could not be guilty of baratry, To ſhew which, } 
Vor. II. 


INS 

a Caſe was cited of Hana and Brown, where it was 
determined the preceding term in the King's Bench. 
Lord Hardwick Chancellor : Baratty is an act of wrong 
done by the maſter againſt the ſhip and goods ; and this 
being in the caſe of a ſhip, the queſtion will be, who is 
to be conſidered as the owner? "There att ſeveral caſes 
that might be put where baratry might be aligned as the 
breach of an afſurance, and baratry or not, is a queſtion 
properly determinable at law; but here it is not fo, for 
the courts of law will not conſider a mortgagor as havins 
any right or intereſt in the thing mortgaged ; and there 
are many caſes where a man may come into a court of 
equity for relief, in reſpe&t of a part only of his caſe. 
It might indeed be confidered at law, whether what the 
maſter hath done, ſuppoſing him ownet or not, was not a 
breach of the contraCt, as maſter of the ſhip, and ſo a 
baratry ; and this may be conſidered likewiſe in this 
court. But at law, a defendant cannot read pait of the 
plaintiff's anſwer to a bill brought againſt him here; 
the whole anſwer mult be read, which hath been often a 
reaſon for this court interpoling by injun&tion upon a 
plaint at law; and conſidering the mixed nature of this 
caſe, I think an injun£tion ought to be granted. Or- 
dered accordingly, Did. Tr. and Com. 147. 16 Geo. 2 
Lewen v. S<waſſe. | 

The p'aintiff's being merchants reſiding at Gibraltar, 
and one of them coming to London to purchaſe goods fit 
for the place, bought to near the value of 3000/7. and in 
order to forward them to the aforeſaid place, he took 
freight on the ſhip Ranger, Captain Taylor, which he ſaw 
put up, as uſual, at the Royal Exchange and Portugal 
coffee houſe, with a declaration inſerted in the ſaid ad- 
vertiſement, that the ſhip was to ſail with the firſt con- 
voy; andin conſequence thereof he ſhipped his merchan- 
dize and made infurance thereon to the amount of 280 /. 


and inſerted in the policy the words warranted to depart with 


convoy, in conformity with the ſaid declaration. The 
ſhip when loaded failed from Graveſend the 4th of May 
1746, on her voyage, and arrived in the Downs the 7th, 
where they continued till the 21ſt, -in company with the 


Otter ſloop of war, fome Engliſh merchant ſhips, and three 


Dutch Eaft- India ſhips. Captain Taylor, whilſt he lay in 
the Downs, having reccived intelligence that the convoy 
at Spithead was ready to ſail, went on board the Otter 
ſloop, in order to ſolicit the commander's taking him 
under his proteCtion to Sp:thead; but this, the ſaid gentle- 
man informed him, was not in his power to comply with, 
as he was ordered on a cruize over to the coaſt of France, 
whereupon Captain Taylor went on board the Commodore 
of the Dutch Eaft-India ſhips, who promiſed to take the 
Ranger under convoy to Spithead. On the 12th of May, 
the Otter ſloop, the Dutch, and the Ranger weighed an- 
chor, as did alſo ſome Englh ſhips for the benefit of that 


convoy ; and a few hours after they were under fail, the 


Otter ſloop parted from them on her cruize, and the 
Ranger kept company with the three Dutch ſhips, till be- 
tween four and five o'clock the next afternoon (being the 
13th) when (in her dire courſe to Spithead) ſhe was 
attacked by a French privateer, called the Reſource, within 
three miles of the Dutch Eaft-India men, and eighteen of 
Spithead, where ſhe was to join the convoy to Cirattar, 
and after ſome reſiſtance ſhe was taken and carried into 
Havre de-Grace, and there regulaily condemned, ' The 
plaintiff, on the aforeſaid capture, applied to the reſpec- 
tive underwriters (and among them to the defendant) re- 
quiring ſatisfaQtion for his loſs ; but they abſolutely refuſed 
paying any thing, inſiſting that the ſhip had not failed 
according to the terms of the policy, vzz. at and from 
London to Gibraltar, warranted to depart with convoy, 
but as ſhe departed without convoy (which ſhe ought not 
to have done) and was taken in conſequence thereof, the in- 
ſurers-are not bound to ſatisfy a loſs which they were never 
obliged to be anſwerable for; that the ſhip ought to have 
ſaid till a convoy offered, and not gone to ſeck at fuch a 
diſtance, as evidently expoſed her to be taken in getting 
thither, On the contrary, the plaintiff pleaded, that 
they had complied with the tenor of the policy, that the 
defendant miſconceived the natural conſtruction of the 
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2 
words warranted to depart with convoy, as they did hot 
imply that the ſhip _— to have departed with convoy 
from the port of London; as the \rendezvous for ſhips, 
bound to Gibraltar and the Streights, is generally at Spzt- 
head, where they join the convoy ; and altho* poſhbly 
there may be an inſtance or two of a convoy failing 
from the Nore and the Downs to Gibraltar, yet this is an 
uncommon accidental thing, and was not. to have been 
expected on this occaſion ; on the contrary, it was then 
known, that the convoy for thoſe parts was to be at Spzt- 
head, and many ſhips went there from London to take 
the benefit of it, ſo that the warranty could only be un- 
derſtood from Spithead, as it was from the convoy there 
the Captain was to make his failing orders ; beſides, as it 
was unſafe to lie in the Downs without a man of war, 
the plaintiff conceives the Ranger would have run a much 
greater riſque, in continuing after the Otter's departure, 
than ſhe did in ſailing with her and the Dutch ſhips, tho' 
they were no regular convoy ; and the plaintiff paid the 
ſame premium for his inſurance as was given on ſeveral 


| hips at the ſame time, with a warranty to depart from 


any port of the channet; and it was the opinion of ſe- 
veral merchants, that ſhips ſailing with convoy are to 
make the beſt of their way to the copvoy, and not ſtay 
for an immediate one. The jury found a verdict for the 
plaintiff, Lex Mercat. Rediviv. 277. Gordon and Murray 
v. Arley. Sittings after Michaelmas term at Guildhall, 
1746. 
4 more learning on this ſubjef, ſee Law of bills of 
exchange, Jnſurances, &c. 
ntakers, Were a ſort of thieves in Riddeſdale, in the 
fartheſt Northern parts of Eng/and, mentioned g Hen. 5. 
cap. 8. and fo called, becauſe they dwelling within the 
liberty, did take in and receive ſuch booties of cattle, 
and other things, as their confederates the out- partners 
brought in to them from the borders of Scotland. 
Cowell, edit. 1727. See Dut-partners, 
Jntaſſare, See Taſſum, 
4ntendment of law, ( /ntelleus legis,) The under- 
Randing, intention, and true meaning of law. Co. on 
Litt. fol. 78. ſays, the judges ought to judge according 
to the common intendment of law. | 
By intendment of law every parſon, or reftor of a 
church, is ſuppoſed to be reſident in his benefice, unleſs 
the contrary be proved. Co. Lit. 758. b. 
One part of a manor by common intendment, ſhall 
not be of another nature than the reſt, Co. Lit. 78. 6. 


Of common intendment a will ſhall not be ſuppoſed to | 


be made by colluſion. Co. Lit. 78. 6. 

The law preſumes that every one will aCt for his beſt 
advantage; and therefore credits the party, in whatſo- 
ever is to his own prejudice. Fin. Law. 10. Max. 53. 

Uſury ſhall not be intended, unleſs it be expreſsly 
found by the jury. Arg. Bridgm. 112. Mich. 15. Fac 
cites 10 Rep. 59. Chancellor of Oxford's caſe. 

Covin ſhall not be intended or preſumed in law, unleſs 
it be expreſsly averred. Arg. Bridgm. 112. cites the caſe 


of Tyrer v. Littleton. 


When one word may have a double intendment, one 
according to the law, and another againſt the law, that 
intendment ſhall be taken which is according to the law ; 
and this by a reaſonable intendment. 3 Bul/. 306. 


_ Alich. 1 Car. B. R. Yelv. 50. Game v. Harvey. 
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nent, or Intention. The words of deeds ſhall be 
conſtrued according to the intent of the parties, and not 
otherwiſe. Pl. C. 160, b. Paſch. 3 M. 1. Throgmorton 
v. Tracy. 

The intent ſhall be deſtroyed where it does not agree 
with the law, P!/. C. 162. b. Throgmerton v, Tracy. 

In every agreement the intent is the chief thing that is 
to be conſidered; and if by the at of God, or other 
means not ariſing from the party himſelf, the agreement 
be performed according to the words, yet the party ſhall 
perform it as near the intent as he may. Arg, Pl, C, 
290. Trin. 7 Eliz. in caſe of Chapan v. Dalton, 

Common utage and reputation frequently governs the 
matter, and directs the intention of the parties; as upon 
ſale of a barrel of beer the barrel is not fold, but upon 
ſale of a hogſhead of wine it is otherwiſe. Sati! 124. 
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Mich. 32 & 33 £liz. in caſe of Matthew al. B; 
Harcourt. Hard. 3: Arg. Trin. 1655. in FX oY C 
of Ernly v. Lord Falkland and Doddington, Koa 
Nv on intention of a man is not always to be purſued 
1 equity z as if a mzy ſettles a term in truſt for one a d 
= ap tn it nas go to the executor ; per Lord od 
ajcn. 1 . ern, 104. in caſe of p | 
Howe t, , ; my Norfolk v, 
On a treaty of marriage, the man and wom i 
each of them copyholds of inheritance, ey 
ſurrender the ſame to the uſe of them two and the ſur 
vivor, and the man dies before marriage. On his death, 
which was about thiity years ſince, the woman entered 
and enjoyed the 6. #120 ever ſince; it was inſiſted to 
be a truſt for the husband and his heirs till the marriage . 
and Teffries C. decreed a re-ſurtender, and an nan. 
of the profits from the death of the man. Fill 1686 
Vern. 432. Hammond v. Hicks. ; 

All deeds are but in nature of contraQts, and the intent 
of the parties reduced into writing, and the intention is 
to be chiefly regarded. In an a& of parliament the in- 
tention appearing in the preamble ſhall controul the let- 
ter of the law; and from the regard that the law itſelf 

ives to the intention of the party, it is that where there 
is fine by render there ſhall be no dower, and fo a rent 
or recognizance ſhal] not be extinguiſhed by levying a fine 
to the party. Per Maſter of the Ro/ls. Paſch, 1688. 
Vern. 58. in caſe of Baden v. E, of Pembroke. See 14. 
Vin. Abr. tit. Intent. | 
Jnter Canem E lupum, Words uſed formerly in ap- 
peals to you the crime being done in the twilight, 
M. filia N. de Okele appellat F. C. pro raptu & pace re- 
gis fratta die Martis prox. &c. Inter canem & lupum, i. 
in crepuſculo, ſcilicet, Anglice twilight, 1. inter diem & nac« 
tem, &c, Inter Placita de Trin. 7 Ed. 1. Rot. 12 
Glouc, In placit. de domo combu/ta malitieſe, hora weſ- 
pertina, ſc. Inter canem & lupum venerunt malefafores, 
&c. Plac. Cor. apud Novum Caſtrum. 24 Ed. 6. Rot. 
6. This in Ferefordfbire, they call the meck-/fadow, cor- 
| ruptly the mock-/hade z and in the north, day-light's gate; 
others betwixt hawk and buzzard. Cowell, edit. 1727. 

Intercommoning, 1s where the commons -of two 
manors lie together, and the inhabitants of both have 
time out of mind depaſtured their cattle promiſcuouſly 
in each. Cowell, edit. 1727. 

JTnterdiction, ( /nterd:4:2 and Interdifum) Has the 
ſame ſignification in the Common, as it hath in the Ca- 
non Jaw, which thus defines it : [nterdi&19 &/t cenſura tc- 
clefiaſtica, prohibens adminiſtrationem divinorum. And fo 
it is uſed 22 Hen. 8. cap. 12. & 25 ejuſdem, cap. 23. 
| Eodem anno relaxatum eſt interdictum Oxoniez, quad au- 

thoritate Domini Fob. Epiſcopi Linc. propter clericidium & 

ſacrilegia anno proximo preterito fuit ullatum. Wal, Hilt, 
Anno 1357. So that an nerd: is a general excommu- 
nication of a whole country or province: *Tis mentioned 
in ſome of our hiſtorians, viz. Knighton tells us, Anne 
1208, that the pope excommunicated King 7ohn, and 
all his adherents. Et totam terram Anglicanam ſuppaſuit 
interdifto, which began the firſt Sunday after Zaſter, and 
continued fix years and one month ; during all which 
time nothing was done in the churches beſides baptiſm 
_ confeſſions of dying people: "The form of it is 
thus ; | | 

« In the name of Chrift, We (the biſhop) in the be- 
half of the Father, Son and Holy Ghoſt, and in behalf 
of St. Peter, the chief of the apoſtles, and in our own be- 
half, do excommunicate and ixterdi& this church, and 
all the chapels thereunto belonging, that no man from 
henceforth may have leave cither of God, or St. Peter, 
the chief of the apoſtles, to ſing maſs, or to hear it, or in 
any wiſe to adminiſter any divine office, nor to receive 
God's tithes without our leave. And whoever ſhall pre- 
ſume to ſing or hear maſs, or perform any divine office, 
or receive God's tithes, contrary to this anterdiet on the 
part of God the Father Almighty, and of the Son, and 
of the Holy Ghoſt ; and on the behalf of St. Peter, and 
all the ſaints ; let him be excommunicated and accurſed, 
and ſeparated from all Chriſtian ſociety, and from en- 


tring into holy mather church, where there Is oops: 
| | nes 
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ofs of ſins; 
R_—_— the devils in hell. Fiat, fiat, fiat, Amen,” 
Du Cauge- 


Jnrereſt, (Intereſſe) Is uſually taken for a term, ot 
chattel real, and more particularly for a future term ; 
in which caſe it is ſaid in pleading, That he is poſſeſſed 
i intereſſe termirti : But ex vi termin! in a legal ſenſe, it 
extends to effates, right and titles that a man hath of, 
in, or to, Or out of lands; for he is truly ſaid to have 
a intereſlin them. Co. on Lit. fol. 345. 

The Lord Mountjoy, ſeiſed of the manor of Canford 
in fee, did by deed indented and inrolled bargain and fel] 
the ſame to Nrown in fee, in which indenture this clauſe 
was contained, provided always, and the faid Brown did 
covenant and grant to and with the ſaid Lord Mountjoy, 
his heirs and afſigns, that the Lord Mountjoy, his heirs 
and aſſigns, might dig for ore in the lands (which were 

eat waſtes) parcel of the ſaid manor, and to dig turf 
alſo for the making of allum. Reſolved, that this did 
amount to a grant of an intereſt, and inheritance to the 
Lord Mountjoy, to dig, &c, Co. Lit. 164. b. ; 

At Guildhall: In eje&tment for a meſlage in London, it 
was objected againſt the title of the plaintiff, that this was 
a meſſuage about 407. per ann, rent, and that the cuſtom 
of the city is, that there ought to be warning given for 
the ſpace of half a year, where the meſſuage is of ſuch a 
rent, and by the ſpace of a quarter of a year, where it 
is under ſuch a rent; the queſtion was, if this cuſtom 
gave the party an intereſt ; or only intitled him to an 
ation if he be ouſted within the time, as in the com- 
mon caſes of leaſes for years, of at will, with agreement 
for a quarter's warning; though Holt Ch. J. ſaid, that 
he had heard that North Ch. J. ruled upon evidence, 
that the cuſtom gave aa intereſt ; and though it was ob- 
je&ed, that if it did not give an intereſt, it was not of 
any benefit to a citizen, who ought to have a reaſonable 
time to remove his effes ; yet the Ch, J. inclined 2? 
contra, and it was reſerved for his conſideration. Skin. 
649. Trin. 8 W. 3. B. R. ww v, Seed. 

A mortgage is an intereſt in land, and on non-pay- 
ment, the ſtate is abſolute in law, and his intereſt is 
good in equity to intitle him to receive and enjoy the 
profits till redemption or ſatisfation, and, on a fore- 
cloſure, has the abſolute eſtate both in law and equity, 
Per Pratt Ch. J. 9 Med. 196. Roper v. Ratcliffe. 

If 4. makes a leaſe to B. for life, and after his death 
to the executors and afligns of B. this is an intereſt in 
B. to diſpoſe of it, But if it had been limited to B, 
for life, and afterwards to the executors and affigns of 
C. this is a bare power in C. and his executors ; becauſe 
they are not parties or privies to the firſt intereſt. Brownl, 
136. Paſch. 4 Fac. Clerk v. Sydenham. 

A. deviſed a term to his wife for ſix years, and made 
her executrix, and that after the fix years ended, then 
John my ſon, if he come home, ſhall have the benefit 
of the ſaid leaſe during the reſidue of the ſaid term ; 
:nd if Fohn does not come home then William my fon 
ſhall have, &c. till Fohn- my ſon do come home. The 
wife claims as legatee. William makes his will, and de- 
viſes the leaſe to F. S. and dies. The fix years expire, 
Jos being not come home ; this was held a good deviſe 

y William, and that it was nat a poſlibility in Y/:l:am, 
but an intereſt in the term after the ſix years expired, 
Cro. Fac. 509. Mich. 16 Fl B. R., Sheriff v. Wrothan. 

Jiterelt of money. here an eſtate is deviſed for 
payment of debts, Chancery will not allow intereſt for 
book debts. 3 Ch. R. 94. Dolman v. Pritman. 

Where lands are charged with payment of a ſum in 

oſs, they are alſo chargeable in equity with payment of 
intereſt for ſuch ſum. Fill. 29 Car. 2. Fin. R. 286. 
Shipton v. Tyrrel. 

ntereſt is recovered by way of damages, \where da- 
mages are recovered ratione detentionis debiti ; but not 
where damages only are recovered, for intereſt is not 
recovered occaſione "4g + fer Powell J. 2 Salk. 
623. Hill. 10W. 3. B. R. Sweatlond v. Squire. 

A bill was to forecloſe an infant, and an account 
was decreed, The maſter reports 2600 /. due; a ſub- 
ſequent order being to compute intereſt from the report ; 

| I | 


and let him be anathema maran atha for 
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Wright K. doubted if intereſt Qhould be allowed for the 


intereſt: AZich. 1100. 2 Vern. 202. » Edio, 

and Selby && of, 7 392. Bennet v, Edward; 
| Lands by deed or will ſubje&ted to the payment of debts; 
if there be a bond debt, and the intereſt has out-run the 
penalty, it ſhall not carry intereſt beyond the penalty ; for 
the defign of the ſettlement was not to increaſe the debt 
beyond what is due, but to give a further ſecurity : 
However if deviſe or truſtee negleRs to pay in a rea- 
lonable time, he ſhall after ſuch negle& pay intereſt 
beyond the penalty ; per Lord C. Cowper 1707. 1 Salk; 
I54. Ann, 

A term was veſted in truſtees for payment of all 
debts he ſhould owe at his death, without preferring one 
before another ; there were owing debts by bond and by 
ſimple contract, Lord C. Harcourt declared, that by 
this truſt term, the ſimple contrac debts became as debts 
due by Mortgage, and conſequently ſhould carry intereſt; 
as well as the debts ſecured by bond. 7/ns's Rep. 228, 
= Trin. 1713. Car. v. Burlington (Counteſs.) | 

' here by a general and national calamity, nothing is 
made out of lands which are afligned for payment of in- 
tereſt, it ought not to run on during the time of ſuch 
calamity. AS. Tab, cites 25 June 1715. Baſil v; 
Acheſon. 

A recognizance was entered into to pay 1007. a year 
annuity to a third perſon, The annuity was in arrear 
ſeveral years. Decreed per Lord Cowper, that, the re- 
cognizance being in nature of a bond, the arrears were a 
debt ſecured thereby, and ſo muſt carry intereſt from the 
time they became reſpeQtively due, Mich. 3 Gez. 1. 
Equ. R. 142. Legate v, Shewell. 

No intereſt to be allowed for coſts. - 14S. Tg. cites 
6 Feb. 1719, Butler v. Burk, 

By marriage-articles the Lady's father was to pay ſe- 
veral ſums at ſeveral times for diſcharging the huſband's 
incumbrances ; he advances money to the ſon-in-law, 
and maintains the wife and child for two years; ſuch 
money and allowance for maintenance, ſhall be added to 
the foot of the account, and not carry intereſt, 14S. 
Tab. cites 1721. Kirwin v, Blake. 

Where exceflive rates are allowed for work in reſpe& 


_ of ſlow payment, there ſhould be no intereſt allowed ; 


for intereſt is only allow'd to ſupply the want of prompt 
payment. AS. Tab. cites 27 Feb.-1723. Dutcheſs of 
Marlborough v. Strong. | 

An annuity of 20 /. a year was deviſed by A. to { Y 
out of A.'s perſonal eſtate, payable quarterly, and the 
ſame being three years in arrear, it was infited that it 
ſhould carry intereſt. But the court ſaid, that this 'is 
only done where there are great arrears, but it is not 
uſual to compute intereſt for ſo ſmall a ſum. Trin 1723. 
at the Rolls. 2 JYs's Rep. 163. Batten v. Earnley. 

The arrears of annuity, or rent-charge, are never de- 
creed to be paid with intereſt, but where the ſum is cer- 
tain and fixed, and alſo where there is either a clauſe of 
entry, or nomine feng, or ſome penalty upon the grantor, 
which he muſt undergo if the grantee ſued at law, and 
which would oblige him to come into this court for re- 
lief, which the courts will not grant but upon equal 
terms, and can be no other, but decreeing the arreats 
with intereſt, Per Ld. C. Talbot, Caſes in Chan. in 
Lord Talbot's time. 2 Mich. 1733. in the caſe of Lady 
Ferrers v. Lord Ferrers. | 

For more learning on this ſubjeft, ſee 14 Vin, Abr. tit. 
Intereſt, | 

Jnterlocutozy oder, (Ordo 7nterlecutorius,) Is that 
which decides not the cauſe, but only ſettles ſome inter- 
vening matter relating to the cauſe ; as where an order is 
made, by motion in Chancery, for the plaintiff to have 
an injunCion to quiet his poſſeſſion, till the hearing of 
the cauſe. This, or any ſuch order, not being final, is 
interlocutory. Cowell, edit. 1727. 

nterpleader, See Enterpleader, 

nterrogatozies, Are queſtions exhibited in writing 
to be aſked witneſſes, or contemners to be examined. 
P. R. C. 217. | 

They are exhibited by the party, or direRted by the 
court, to be propoſed, and aſked the witneſſes examined 

in 


LN 1 
in the cauſe, touching the merits thereof, or ſome inci- 
dent therein. P. R. C. 219, 

They are either direct, on the part of him who pro- 
duces the witneſſes, or counter interrogatories on the 
behalf of the adverſe party. P. R. C. 219, 220. 

A perſon in contempt appeared on an attachment, and 
offered to be examined on interrogatories; the court or-! 
dered them to be haſtened and filed in four days, (cho' the 
common time allowed is eight) or the party to be diſchar- 
ged. P. R.C. 219. | 

One who is by rule of the court to be examined by 
interrogatories in the Crown-office, ought to attend the 
Maſter of the office, who is to examine him within four 
days after the interrogatories are put in for him to be 
examined upon, for the ſpeedier diſpatch of juſtice ; and 
he is not bound to attend before, 2 L.P. R. 73. cites 
Mich. 22 Car. 1. B. R. 

Note; Upon a motion to be diſcharged becauſe no in- 
terrogatories were put in within four days, it was ruled, 
that the four days muſt be in term, Comb. 8 Hill. 1 & 
2 Fac. 2. B. R. Anou'. | 

Counſel was ordered to have not a copy, but a ſight 
of the interrogatories, to which the defendant was to be 
examined. Chan. Caſes. 66. Paſch. 17 Car. 2. Gower v. 
Bai'tinglaſs. T 

A detendant, who after four inſufficient anſwers, was 
to be examined, had by order of the court (for ſpecial 
reaſons) leave for one of her counſels to fee the inter- 
rogatories (to adviſe upon them in point of law) but not 
to have a copy. P. R. C. 218.——OQrdered to have a 
copy. 'N. Ch. R. 119. 19 Car. 2. Hawtry v. Fullop, S. P. 
if the party be to be examined on a bare contempt, P. 
R. C. 218. 

A man is charged with a contempt ; upon interroga- 
tories he cleareth himſelf on his oath ; the other party 
can proceed no further in this matter, but ſhall take his 
remedy by action if he will, Comb, 63. Mich. 3 Fac. 2. 
B. R. Anon'. See Contempt, 

Jntertiari, 'T'o ſequeſter or put in a third hand, viz. 
when any thing is ſtolen, and fold to another, and after- 
wards demanded by the right owner of him in whoſe 
poſleſſion *tis found ; it was uſual to ſequeſter the thing 
to a third perſon, who was to keep it till the buyer pro-. 
duced the ſeller, and ſo on to the thief. Leg. Ine apud 
Brompton, cap. 27, 52, 29. Leg. Edw. Confeſſor. cap. 


25. 

"Jnteſtates, ( Inte/?ati,) There are two kinds of nte- 
fiates;, one that makes no will at all ; another that makes 
a will, and nominates executors, but they refuſe; in 
which caſe he dies an znte/tate, and the ordinary commits 
adminiflration. 2 Par. 1n/t. fol. 397. In former times, 
he who died 7nte/tate was accounted damned, becauſe (as 
Mat. Par. tells us) he was obliged by the canons, to leave 
at leaſt a tenth part of his goods to pious uſes, for the 
redemption of his ſoul, and therefore, who negle&ed fo 
to do, took no care of his own ſalvation. They made no 
difterence between a ſuicide and an inte/tate ; for as in 
one caſe, the goods were forfeited to the King, ſo in the 
other they were forfeited to the chief lord. But becauſe 
it was accounted a very wicked thing to die without 
making any diſtribution of his goods to pious uſes, and 
ſuch cales often happened by ſudden deaths, therefore by 


ſubſequent conſtitutions, the biſhops nad power to make | 


ſuch diſtribution as the 7znte/7ate himſelf was bound to do ; 
and this was called Eleem?fyna rationabilis. Thus in Matt. 
Pariſ. anno 1199. we read, $7 quis ſubitanea morte vel 
quolibet caſu preaccupatus fuiſſet ut de rebus ſuis diſponere 
nan poſſet, diftributi9 bonorum ejus eccleftaſtica fiebat autha- 
ritate: And it was by this means that the ſpiritual courts 


\ came firſt to have juriſdiction in teſtamentary caſes. 


Cowell, edit. 1727. | | 

If A. by will appoints that the executors of F. S. ſhall 
be his executors, and he dies, living . S. there till the 
death of F. S. this is a dying inteſtate of 4. for in the 
mean time 4. has no executor. Pl, C, 281. b, by Dyer 
and I1a!ſh, Paſch. 7 Eliz. in the caſe of Greyſbrooke v. 
Fox. 

So if A. makes 7. S. (to be) his executor a year after 
his death 3 for within the year he dies inteſtate, and 


I 


I-'N..V 


therefore for this the ordinary has power to comn:; i 
niſtration, ,and it ſhall ape! be diforoved , Oy agar 
Walſh, Pl. C. 281.6. in the caſe of Grey/brooke v. Þyx 
And if executor proves the teſtament, 'and dies inteſtate, 
there, from the death of ſuch executor by C; ing inteſtate. 
the firſt teſtator dieth inteſtate, and for that reaſon the 
ordinary may grant adminiſtration. Per Dyer and Wh eſton 

3 


| zbid. 281. b. 282. a. 


Where the ſtrifctneſs of the Civil law is obſerved, there 
a man cannot die partly teſtate and partly inteſtate ; tho? 
here in England, where that ceremonial ftrianeſ; is not 
obſerved, but all immunities enjoy'd, being not obliged 


| to any other obſervance in making teſtaments than what 


is jure gentium, a man may ſeveral ways die partly te(tat 
and partly inteſtate. « Gedolph. Orph, fp eg. jc bs. . 2 


Error was afligned thac one pleaded (cum teſtamento 


annex9 qui obitt inte/tatus,\ which is abſurd and repugnant ; 


per cur. It is well ; for though one make a will, yet if 


he make no executor he is inteſtate. Comb. 20, Paſch, 
2 Jac. 2, B, R Anon', See Adminiſtration. 
Jntol x Uttol, Toll or cuſtom paid for things im- 
ported and exported, or brought in, and fold out, 
Cowell, edit. 1727, 
Jntrare mariſcum, To drain any low wet marſh or 
bog, and by dikes, walls, &c. to reduce it to herbage 


or paſture ground, to ine or take in. Whence man 


of the loweſt grounds in Romney Marſh, are called the 
innings. Vide Will. Thorn. ſub anna 1181. intrarg 
terram, to inn ground from the lea. 

Jntruſtion, (rru/7) Is when the anceſtor dies ſeiſed 
of any eſtate of inheritance, expeant upon an cltate for 
life; and then tenant for life dies, between whoſe death, 
and the entry of the heir, a ſtranger doth interpoſe and 
intrude, Co, on Litt. fol. 277. lib. 3. cap. 8. ſet. g75. 
Bratton, ib. 4. cap. 2. to the fame purpoſe defines it 
thus, Intrufio eft ubi quis cut nullum jus competit in re nec 
ſeintilla Juris, poſſeſſimem vacuam ingreditur, qua n:c ant- 
mo nec corpore poſfidetur, &c. with whom agreeth Fleta, 
l. 4. c. 3. feet. 1 & 2, Britton, c. 65. 

The heir of the King's tenant, intruding on the King, 
gains no freehold. 4 Ed. 1.' ft. 3. &. 4. 17 Ed. 3. 
6: 13, | 

Eeclefiaſtical perſons entering before payment of firſt 
fruits deemed intruders, 26 H, 8. c. 3. /ed. 5. 

Biſhops, &c. may notwithitanding give inſtitution and 
induction, bid. ſed. 7. 

In informations of intruſion the defendant may plead 
the general iſſue, and retain the poſſeſſion till trial, 21 
Fac. 1. c. 14. See Elcheat, Pyerogative. 

Jntruſion de gard, ls a writ that lies where the 
infant within age entered into his lands, and held his lord 
out. For in this caſe the lord ſhall not have the writ 
De communi cuſtadia, but this. Old Nat. Brev. fo. 90. 

Jnrruſione, ls a writ that lies againſt the intruder. 
Reg. fol. 233. : 

Jnvadiare, To engage or mortgage lands — 
Habenda fibi & heredibus & cuicunque dare, vendere, 
invadiare, afſignare, &c. voluerint. Paroch, Antiq. Pp. 
262. | 

Jnvadiationes, Mortgages or pledges, Confirmamus ets 
omnes alias donationes, venditiones & invadiationes ratio- 
nabiliter fattas. Mon. Angl. 1 par. fol. 478. 

Jnvadiatus, 1s when one has been acculed of ſome 
crime, which: being not fully proved, he is put /ub de- 
bita fidejuſſione. wa 

Jnvationes, In the inquiſition of ſerjeancies and 
knights fees in the 12th and 13th year of King 7", 
there are ſome titles under the character of nva/#9nes - 
And de invaſionibus, and invaſiones ſuper regem. 

Jnventiones, Treaſure- trove, money or goods found 
by any perſon, and not challenged by any owner, which 
therefore by Common law was due to the King, who 
granted the privilege to ſome particular ſubjects. As 
King Edward I. granted to his barons of the Cinque 
ports 9d hqbeant inventiones ſuas in 14! & in 
terra. Placit. temp. Edw. 1. & Edw. 2. Ms. f. 89- 

Javentozy, ( /nventorium) Is a deſcription or repertory 


Braiſed made of all dead mens goods and Chattecls, ap- 


praiſed by four or more credible men z which every exc: 
| | _cutor 


- 
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eutor or adminiſtrator is bound to exhibit to the ordi- 


nary at ſuch times as hc ſhall appoint. /7g. Symbzl. 
art. 1. lib. 2. ſet. 696. where: likewiſe you may ſee 
the form. T'bis :nventory proceeds from the Civil law ; 


for whereas by the ancient Jaw of the Romans, the heir 


was obliged to anſwer all the teſtator's debts, by which 
means heritages were more prejudicial to many than pro- 
Fable ; Fuſtinian, to encourage men the better to take 
upon them this charitable office, ordained, that if the 
heir would make and exhibit a true zventory of all the 
teſtator's goods coming to his hands, he ſhould be no 
further charged than to the value of the inventory. Lib. 
ult. Cod. de Jure deliberando, &c. | 

By ſtat. 21 Hen. 8. c. 5. ſet. 4. The executors, or 
ſuch perfons to whom adminiſtration ſhall be commits 
ted, taking to them two at leaſt, to whom the perſon 
dying was indebted, or made any legacy, and upon their 
abſence two other perſons being next of kin to the per- 
ſon dying, and in their abſence, two other honeſt per- 
ſons, ſhall make a true inventory of all the goods, as 
well moveable as not moveable, that were of the perſon 
deceaſed ; and the ſame ſhall cauſe to be indented, 
whereof the one part ſhall be by the executors or admini- 
ftrators, upon oath to be taken before the biſhop, &c. 
delivered into the keeping of the biſhop, &c. and the 
other part to remain with the executors or adminiſtrators, 
and no biſhop, &c. ſhall refuſe to take any ſuch inven- 
tory ſo tendered to him in court, together with his oath 
to verify the ſame. 

$4. 8. Provides, That this at ſhall not prejudice 
any ordinary, or other perſon, having or hereafter to 
have authority for probate of teſtaments, but that they 
may convene before them executors to prove or refule 
the teſtament, &c. and to bring in inventories, Fc, 

A. by will, among other legacies, gave C, a younger 
ſon 20001. to be paid at three ſeveral payments, and 


made B, his eldeſt ſon executor, leaving.a very great. 


perſonal eſtate. B. proved the will, and ſwore to bring 
in an inventory, and a time is. affigned by the judge fur 
the doing it, but he not doing it, C. cites him before the 
judge, who is ſatisfied that there needed not any.. The 
will before the citation was proved per te/tes, and fenten- 
ced to be a good will ; the reaſon why the judge thought 
the inventory was not neceſſary was, becauſe the two firſt 
pm__ were made, and releaſes given, and as for the 
alt, B. offered payment thereof to C. and had allowed 
him 61. per cent. though the will gave only 47. Upon 
appeal to the delegates the whole cauſe was heard, and 
ſentence given, that there was no need of an inventory at 
the plaintiff's inſtance, C. brought a commiſſion of 
review, and prayed, that the ſentence be reverſed, and 
that B, may be compelled to bring in an inventory for 
theſe reaſons: 1. That there may be found another will 
in which C. may be executor, and then he will be to 
ſeek for the eſtate. 2. There may be ſpecialties taken 
by 4. in the name of -C. and no truſt being declared, 
the ſame will be conſtrued an advancement to C. 3. B. 
the preſent executor may die inteſtate, and then the ad- 
miniſtration de bonis nou will belong to C, 4. This ſta- 
tute ſays, that the executor ſhall make a true and per- 
fect inventory, +5. B, had ſworn to do fo, and no 
| Judge can diſpenſe with his oath. Notwithſtanding 
theſe arguments; ſentence was confirmed by Ld. Ch. }. 
North, and Jyndham and Raymond J. and Dr. Newton 
and Dr. Oxenden, Commiſtioners of Review ; and faid, 
that as to the firſt three arguments there ſhall not be pre- 
Jumed another will, or ſpecialties, or dying inteſtate ; and 
*s to the fourth, the intention of the ſtatute was for the 
benefit of legatees and creditors ; and it is found that B. 
has acknowledged in his hands 230co 7. more than 
enough to pay the debts and legacies. And by the ſta- 
_ kute the inventory is to conſiſt only of goods, chattels, 
wares and merchandizes, and not of things in aCtion, 
Whereas this eſtate conſiſts moſt of ſpecialties ; and it 
would be very diſadvantageous to debtors (as this caſe is) 
to have their debts diſcovered, when no neceſſity requires 
it; and the ordinary does frequently diſpenſe with a 
"onger — to bring in an inventory, and fo he may dil- 
OL. 1L. | 


INV 
penſe with the bringing in the inventory upon cauſe; 
Raym. 470, 471. July 18, 1682. Boor's caſe. See 14 
Vin. Abr. tit. Ihve try, And fee Abmiailtrato? 
Ji ventre ſa 1 cre, (French, ) In the mother”s belly ; 
in relation to which there is a writ mentioned in the Re- 
gi/ter, and in ſtat, 12 Car. 1, cap. 24. Infant iz ventre 
fa mere is where a woman is with child at the time of 
her huſband's death ; which child, if he had been born 
would be heir to the land of the huſband, Shep. 
Abr. 142. See {nancy and Age, 

Jnveſt, (vs/ire) ls derived of the Prench word in 
ve/ltr, and lignifies to give poſſeſſion. Hoteman de ver-= 
bis feudalibus, verbs inveſtitura : Invefitura barbarum no= 
men, barcaricam quoque rationem habet, nam ut ait feudiſia, 
lib. 2. tit, 2. nve/titura proprie aicitur quando haſta 
vel aliquod corporeum traditur a d;mino. We uſe likewiſe 
to z2veft the tenants, by delivering them a verge or rod 
in their hands, and miniſt:ing them an oath, which is 
called inve/ting, Others define it thus, Inveflitura eſt in 
fuum jus alicujus introdudtio, a giving livery of ſeiiin or 
polleſlion. In the church it was the cuſtom of old for 
princes to promote ſuch as they liked to eccleſiaſtical be- 
nefices, and declare their choice, and the promotion of 
the perſons choſen, by delivering of a paſtoral Raff and 
ring, which was termed inve/ting; after which they 
were conſecrated by eccleſiaſtical perſons. Ar firſt inve/- 
titures were made by a form of words; afterwards by 
ſuch things which had moſt reſemblance to what was ta 
ve transferred ; as lands paſſed by the delivery of a turf; 
and that the trees, and all which did grow on the land 
might likewiſe be transferred at the ſame time, it was 
uſual to cut a bough, which was delivered by the gran- 
tor to the perſon to whom the land was granted. But 
in after ages, the things by which inve/ſ:tures were made, 


pag. g0I. viz. Conferebantur etiam prima multa predia 
nudo verbo, abſque ſcripto vel charta, tantum cum domini 
gladio, galea vel cornu vel cratera, & plurima tenementd 
cum calcari, cum ftrigili, cum arca, & nonnulla cum ſa- 
gitta. Hoveden, pag, 724. tells us, That our King Ki- 
chard, being taken by the Emperor, gave this kingdom 
to him, and inve/{ivit eum inde per pileum ſuum, and that 
the Emperor immediately afterwards rcturncd the gift : Et 
inveſtivit eum per duplicem crucem de auro. 
alſo mentions, That John Duke of Lancaſter was made 
Duke of Acquitain, per virgam & pileum, pag. 343. and 
Simon of Durham, lib. 3. De Eccleſia Dunelm. cap. 14+ 
writes, viz. 1n cujus donationis fignum etiam ſcyphum argen- 
teum obtulit, qui in hac ecclefia ſervatus eternam ulius facti 
memoriam retinet, Cowell, edit. 1727. ED 
3Jnveſtiture, The cuſtoms and ceremonies of nve/?;- 
ture, or giving pofleſſion, were long praQiiſed with great 
variety, and ſingular odneſs. Obſerve this form of in- 
veſting a canon in the cathedral church of St, Paul in 
the time of Ralph Baldock Dean, abuut the year 1295. 
Cum fuerit quiſquam prebenda inveltiendus——1nduatur 
habitu canonico & coram decano & fratribus in capiiuio ſe 
preſentet, & pane albo ſuſpoſuto reguleg canonice in hoc 4- 
lumine contente, inveſtiat eum decanus, vel major preſens de- 
cano abſente, dicendo, Nos recipimus te in canonicum & fra- 


lumine iſto contentam pro cibo ſpirituali, & in remedium la- 
 borts refettionem tn pane corporalem. Panis autem ille com- 
mittatur eleemoſynario ad uſus pauperum.—zEx Libro 
Statutorum Eccleſiz Paulina MS. penes Joh. Ep'um 
Norwic, LE | 
\ Jnvitatozia, Thoſe hymns and pſalms that were ſung 
in the church to invite the people to praiſe God: As 
Venite exultemus Domino, P prong Deo, &c. In the ſta- 
tutes of the church of St. Paul in London, it was ordained, 
Ut vicari de novo recepti, & in poſterum recipiend:, ſingul:s 


ita dicant attente & impuarium ac communem ſanttorum 
hiſtoriam, invitatoria, & venitarium adeo diligenter imterea 
retetant quod ea corde tenus, &c. Liber Satutorum Ec- 


cleſiz Paulina MS. Penes Joh. Ep'um Norwic: 
Invoice, Is a particular of the value, cuſtom and 


charges of any goods ſent by a merchant in another man's 
| Y : (hip, 


were not ſo exactly obſerved; This appears by Ingulphus, . 


Ialſingham, - 


trem, & tradimus tibi regularts obſervantiee forman in vo-_ 


diebus infra annum probationis ſux unum nofturnum pſalterit 
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ſhip, and conſigned to a faRtor or correſpondent in ano- 
ther country. Stat. 12 Car. 2. c. 34+ | 
Jnure, Signifies to take effeR, as the pardon inureth, 
Staund, Prer. fol. 40. See Enure. 
Jobber, ls uſed for one that buys or ſells cattle for 
others. Stat. 22 & 23 Car. 2. 


Jocalia, (Fr. Foyaux,) Jewells. Edward the Firſt 


employed one Andevar, ad jocalia ſua impignoranaa. 
Clauſ. 29 Edw. 1. Preterea conſiderantes gratam ſub- 
ventionem, quam prafati abbas &. mmachi (Rading) nobis 
ecerunt de magnis & preciofis jocalibus ac alits rebus ſurs 


in SITES expenſarum & ſumptuum, quos circa preſens | 


aſſagtum noftrum verſus partes tranſmarinas, &c. In Mem, 
TAG de = 20 Ede. - T ringer 3- The word is 
derived from the Lat. jocus, joculus, and jocula, which 
ſeems to comprehend every thing that delights us ; but in 
a more reſtrained ſenſe, to thoſe things which are orna- 
ments to women, which in France they call their own, 
as ear rings, bracelets, &c. But Du Freſne tells us, that 
at Arragon in Spain, the queſtion was, Whether a wo- 
man's clcaths would paſs by the deviſe of her jewels ? 
And that the judge upon great deliberation, and conſulting 
with others, was of opinion they did not paſs. In Eng- 
land, a wife ſhall not be intitled to jewels, diamonds, &c. 
on the death of her huſband, unleſs they are ſuitable to 
her quality, and the huſband leaves aſſets to pay debts, 
&c. 2 Roll. Abr. q11. | 
Jocari, "To contend with pikes. Cra/tino die guidam 
 milites Anglici ſtrenue nimts & viriliter jocabantur. Matt. 


Pariſ. anno 12.52, 

'ocarius, A jeſter. In a deed of Richard, abbot of 
Bernay, to Henry Lovet, ſine dat. among the witneſſes to 
it was I//illielma tunc jocario Domini Abbatis, But in 
Domeſday tis ſaid Berdic was Foculator Regts, the King's 
jeſter. 

ocelet, (Sax.) Pradielum, agri colendi portiuncula, 
A little farm or manor; in ſome parts of Kent a yo#let, 
; requiring but a ſmall yoke of oxen to till it, Sax. 

17. 

| Jocus partitus, Tis fo called when two propoſals 
are made, and a man hath liberty to chooſe which he 
will. Nec poteſt tranſigere, nec paciſct, nec jocum parti- 
tum facere, nec aliud. Bratton, lib, 4. tract. 1. cap. 
32. par. 2. Etiam fi apparentibus partibus queruletur & 
reſpondeatur, five Ioquela per non tenuram vel per quem- 
eungue Biperti jocum cavilletur, &c. Hengham Magn. 
Cap. 4+ 
Joinder in action, Ts the coupling or joining of two 
in a ſuit or ation againſt another, F, N, B, fol. 118, 
201, 221. 

Two were robbed of one joint ſum between them both ; 
they may join in a ſuit againſt the hundred upon the ſta- 
tute of //;nton ; but *tis otherwiſe, if they were robbed of 
ſeveral ſums. - Paſch. 22 Eliz, Dyer 370. 

Two are partners in merchandiſe, one of them appoints 
a factor; they may both have ſeveral writs of account 
againſt him, or they may join. Mich, 29 Eliz. Gadb. 
90. JMoor 188. Dawbeny v. Goor & al", 8. P. | 

Debt upon bond, the defendant pleaded a releaſe, 
which was in theſe words, v:z. "The obligee conteſſeth 
himſelf to be diſcharged of all bonds, &c. and that he 
will deliver up all, except one, which is not yet for- 
feited, in which the defendant, and two others, ſtand 
bound to the plaintiff; and thereupon the plaintiff in his 
replication averred, that this was the bond upon which 
the action was brought ; and upon demurrer it was ad- 
judged againſt him, becauſe the ation was brought againſt 
the defendant alone, when by the plaintiff's own con- 
feſlion it appeared, that the bond was made by him and 
two others, who ought to be joined in the aCtion. g Rep. 


Jol 


the declaration, the plaintiff had judgment : | 
error brought, it was afligned for ne. 2 that ra ipot 
two reverſions, the one in fee, and the other for years 
and that by ſeveral deeds, he ought to have brought ſe- 
veral aftions; but adjudged, that the aQion was well 
brought. 2 Cre. 329. Pyoll v. Lady St. Fohn. 

Two leſlees for years, rendering rent ; one of them 
aſſigns his intereſt to one of the defendants, and the other 
made his will, and appointed an executor, and died : the 
rent was behind after the aſſignment made by one, and 
after the death of the other leſſee, and an aQion was 
brought againſt the defendant in the deber and detinet : 
it was objected, that a joint ation would not lie agzinſt 
both, becauſe the contract was determined, and the in. 
tereſt was divided ; one by affignment, and the other as 
executor ; but adjudged, that the ſeverance of the land 
ſhall not make any ſeverance of the ation, 3 Bulſ. 211, 
Ipfwich Bailiffs v. Martin and Parker, | 

In treſpaſs, the plaintiff declared, that the defendant 
fimul cum B. G. clauſum fregit, &c, Upon Not guilty 
pleaded, it was found for the plaintiff ; but the judgment 
was reverſed upon a writ of error, becauſe it appears upon 
the plaintiff's own ſhewing, that the aQtion ought to be 
brought againſt two; but if treſpaſs had been brought 
againſt one, who pleaded, that it was done by him, and 
by one Y. R. whom the plaintiff had releaſed, and the 
plaintiff traverſeth the releaſe; in ſuch caſe, becauſe the 
matter doth not appear upon the plaintiff*s ſhewing, but 
comes in on the part of the defendant, the declaration is 
good. 1 Leon. 41. Henley v. Broad. 

T'wo cannot join in an aCtion of ſlander, becauſe the 
defamation of one is not the defamation of the other, 
Trin. 28 H. 8. Dyer 19. 

T'wo brought treſpaſs againſt the defendant for breaking 
their cloſe; upon Not guilty pleaded, the jury found 
that one of them was ſole ſeiſed of the lands, and that he 
expoſuit ad culturam to the other, to plough and ſow by 
halfs ; adjudged, that no eſtate pafſed to the other by thele 
words, but that he was ſtill ſole ſeifed, and by conſe- 
quence they could not join in this ation. 1 Leon, 315, 
Hare v. Oakley. Goldſb. 77. S. C. | 

In replevin, the defendant made conuſance as bailiff 
of G. D. for damage feaſant, ſetting forth, that //. R, 
was ſeiſed of the lands, and deviſed them to G. D. &c. 
but becauſe it appeared in the pleading, that the ſaid G, D, 
was tenant in common with the heir at law, exception 
was taken to the conuſance, for that tenants in common 
ought to join in an avowry, and the conuſance muſt be 
in both their names; but adjudged, that a tenant in 
common may defend alone, without his companion, and 
he alone may diſtrain and juſtify the taking, tho” his 
avowry be by way of ation. Co. Eliz. 530. Wilks v. 
Fletcher, | | 

Tenants in common cannot join in an aCtion of waſte 
againſt their leſſee ; but *tis otherwiſe in the caſe of co- 
parceners or jointenants. door 34. | 

Two perſons exhibited two informations at the ſame 
time, againft a parſon for _ a leaſe of lands contrary 
to the ſtatute of 21 H. 8. adjudged, that he ſhall not 
plead to either of them ; *tis like two replevins brought at 
the ſame time for the ſame taking, &c. the defendant 
ſhall anſwer neither. Moor 864. Pye v. Cooke. 

Three covenanted jointly and ſeverally with two ſe- 
verally, this is a good covenant; but the three cannot 
join in an aCtion of covenant, Trin. 17 Car. Marth 
103. ; | 
Gale, &c. wherein the plaintiff declared, that in con- 
fideration her father would ſurrender a copyhold to the 
defendant, he promiſed to give his two daughters 20 /. a- 
piece, and the ation was brought by one of them; after 


a verdict for the plaintiff, it was moved in arreft of 
judgment that the plaintiff had declared upon a Joint 
promiſe made, to two, and the ation was brought by 
one, whereas the other ought to be joined ; but adjudged, 
that they had diſtin intereſts, and by conſequence the 


52. Firckmott's caſe, 
The leflor being ſeiſed in fee of one houſe, and being 
nga of a term for years in another, made a leaſe of 
th for ten years, and the leflee covenanted to repair, | 
@c. afterwards he granted the reverſion in fee to the 


plaintiff, by one deed, and the reverſion for years by | aRon is well brought by one of them. S!yle 461. Thy- 
another deed, and for not repairing ke brought an ation | mas's cale. See 2 Vin. Abr. 38-75: : 
of covenant againſt the leflee; and upon demurrer to | Foind 


; 
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Aoint action, See Joinder in action, 


oint and ſeveral. An intereſt cannot be granted 
jointly and ſeverally ; as it a man grants proximam advuo- 
cationem, or makes a leaſe for years, to two jointly and 


| ſeverally, thoſe words (ſeverally) are void, and they are 


joint-tenants. 5 Rep. 19. Mich. 29 & 3o Eliz .Slingsby's 
caſe, R Wo" 

A power or authority may be joint and ſeveral. 5 Rep. 
19. Slingſby's caſe. ; 

Joint words of parties ſhall, by conſtruction of law, 
be taken reſpeQively and ſeverally. 5 Rep. 7. b. (d) Mich. 
31 & 32 Eliz. B. R. Juſtice Yyndham's caſe. 

When it appears by the count, that the ſeveral cove- 
nantees have, or are to have, ſeveral intereſts or eſtates, 
there when the covenant is made with the covenantees, 
& cum quolibet eorum, theſe words make the covenant ſe- 
veral, in reſpe& of their ſeveral intereſts. 5s Rep. 19. 
Mich. 29 & 30 Eliz, Sling/hy's caſe. 

There is a difference between a power given to two, 
and an intereſt given to two ; a leaſe for years is made 
to two, & cuilibet eorum, this is a joint leaſe, and the 
words (cuilibet eorum) are void ; this is to maintain quiet 
and avoid contention, So of an obligation made to two 
& cuilibet enrum, or a grant of the next avoidance to two 
& cuilibet eorum. But a power to ſell, lett, or make li- 
very to two & cuilibet eorum, is good ; for there is no 
profit. Cupido divitiarum eft cauſa belli, TFenk. 262, 263. 
pl. 63. : 

F And a grant of the next avoidance to two & cuzlibet 
eorum, to preſent A. to the ſaid church, is good ; for the 
contention is avoided by reſtraining both to preſent A. 
FJenk. 263. pl. 63. See 14 Vin. Abr. 48, 469. 

vint executo2s, See Erecuto2, 

int fines, If a whole vill is to be fined, a joint 
fine may be laid, and it will be good for the neceſlity of 
it; but in other caſes, fines for oftences are to be ſeverally 
impoſed on each particular offender, and not jointly ,up- 
on all of them. x Rol. Rep. 33. 11 Rep. 42. Dyer 
211. 

Joint indictments, May be ſometimes had : If of- 
fences of ſeveral perſons ariſe from a joint criminal ac, 
without any regard to any particular perſonal default or 
defect of either of the defendants ; as the joint keeping 


of a gaming houſe ; or unlawful hunting, and carrying 


away deer z or maintenance, extortion, &c, an indiCt- 


ment or information may charge the defendants jointly.- 


I Ventr. 302. 2 Hawk. P. C. 240. When there are 


. more defendants than one in an information, they may 


not exhibit a joint plea of Not guilty ; but are to plead 
ſeverally, that neither they nor any of them are guilty, 
&c, 21 H. 6.20. 2 Rol. Abr. 707. | 

Joint lives, A bond. was made to a woman dum 


ſola, to pay her ſo much yearly as long as ſhe and the 


obligor ſhould live together, &c, afterwards the woman 


| married, and debt being brought on this bond by huſ- 


band and wife, the defendant pleaded, that he and the 
plaintiff's wife did not live together; but it was ad- 
Judged, that the money ſhould be paid during their joint 
ives, ſo long as they were living at-the ſame time, &c. 
I Lutw. 55 
ving the profits of the wife's lands on marriage, during 


their joint lives, was to pay a ſum of money yearly in 


_ truſt for the wife, though it was not ſaid every year du- 


ring, &c, It was held, that the payment ſhall be in- 
tended to continue every year alſo during their joint 
lives. 1 Lutw. 459. Leaſe for years to husband and 
wife, if they or any iſſue of their bodies ſhould fo long 
live, has been adjudged ſo long as either the husband, 
wife or any of their iſſue ſhould live ; and not only fo 
long as the husband and wife, &c. ſhould jointly live. 

vor 339. | 

Joint-tenants, (/emul tenentes, or qui conjun&tim tenent, 
ab. Intrationum, tit. Formedon in view, 3.) Are thoſe that 
ccme to, and hold lands or tenements by one title pro 77- 
diviſo, or without partition. Co. on Lit. 6 % & 3 þo 
277. Theſe arediſtinguiſhed from ſole or ſeveral tenants, 
from parceners, and from tenants in common z and anci- 


theſe muſt jointly implead, and jointly be impleaded by 


And a perſon in conſideration of recei- | 


for there no ſurvivorſhip takes 


Jo l 


others, which properly is common between them and co- 


parceners ; but jornt-tenants have a ſole quality of ſurvi- 
vorſhip, which coparceners have not ; for if there be two 
or three jornt-tenants, and one hath iſſue ahd dies, then 
he or thoſe joint: tenants that ſurvive, ſhall have the whole 
by ſurvivorſhip, Cowell, edit. 1927. 

Where a feoffment is made to two or more, and their 
heirs, or a leaſe is made to them for term of their lives; 
they are joint-tenants ; for being jointly infeoffed, &gc. 
they ſhall jointly hold per mie & per tout, and ſhall jointly 
implead, which property is common between them and 
coparceners ; but joint-tenants have a ſole quality of ſur- 
vivorſhip, which neither coparceners nor tenants in com- 
mon have, Lit. ſe#. 277. 

Tenants in common are thoſe that come to the land b 
ſeveral titles, or by one title and ſeveral rights ; as if there 
be three joint-tenants, and one alien his part, the other 
two are joint-tenants of their parts that remain, and hold 
them in common with the alience; fo if joint-tenants 
make ſeveral feoftments or gifts in tail, or leaſes for life, 
the feoffees, donees or leflees are tenants in common, 
Lit. ſeft, 292, Co. Lit. 189. a. 

And as the eflential difference between joint-tenants 
and tenants in common is, that joint-tenants have the 
lands by one joint title, and in one right, and tenants in 
common by leveral titles, or by one title and by feveral 
rights ; this is the reafon, ſays my lord Coke, that joint- 


tenants have one joint freehold, and tenants in common 


have ſeveral freeholds, though this property is common to 
them both, vzz. that their occupation is individed, and 
neither of them knoweth his part in ſeveral. Co. Lit, 
189. a. | | 

Hencd it appears, that the wife of a joint-tenant cannot 
be endowed ; as if lands are given to two men and their 
heirs, or the heirs of their two bodies, and one of them 
dies, his wife ſhall not be endowed, but it ſhall goto the 
ſurvivor, who then is in from the firſt feoffor or donor, 
and may plead it as an original feoffment or gift to him- 
ſelf, and fo is paramount her title of dower, which is not 
complete till her husband's death : and one book ſays, it 
was the antient courſe in mortgages to make the eſtate ta 
two, in order to prevent the mortgagee's wife of dower. 
Co. Lit. 30. a. ZI b. 37, b. 3 Co. 27. Bro. tit. Dower 
4. 84. Cre. Eliz, 503. Perk. ſet. 334. 

But the wife of a tenant in common fall be endowed ; 
| args but each moiety 
deſcends to the reſpeQive heirs of the reſpeRive tenant in 
common, and in ſuch caſe the dower ſhall be affigned in 
common too, for ſhe cannot have it otherwiſe than her 
husband had, Lzt. ſeft. 44, 45- Co. Lit. 34.6. 37. b. 

Alſo if there be two joint-tenants, and one releaſeth to 
the other, this paſleth a fee without the word heirs, be- 
cauſe it refers to the whole fee, which they jointly took, 
and are poſſeſſed of by force of the firſt conveyance ; but 
the tenants in common cannot releaſe to each other; for 
a releaſe ſuppoſeth the party to have the thing in demand ; 
but tenants in common have ſeveral diſtin freeholds, 
which they cannot transfer otherwiſe than as perſons who 
are ſole ſeiſed. Co. Lit. 9g. 200. b. 

If lands be given to A. and B. and the heirs of A. B. 
who is only joint-tenant for life, cannot ſurrender his 
eſtate to A. for he is ſeiſed with him per mie & per tout. 
22'H.-6. 51. 2 Rol. Abr. 86. | 

If land be given jointly to two, upon condition that the 
ſhall not alien, and one of them releaſe to the other, it 
is no breach of the condition. //inch 3. Raym. 413. 

If there be two joint-tenants of land holden by heriot 
ſervice, and one dies, the other ſhall not pay heriot ſer- 
vice; for there is no charge of the tenant, the ſurvivor 


continuing tenant of the whole land. Owen 152. Butler 


and Archer. . ; HE | 
And although tenants in common have ſeveral free- 
holds, yet one tenant in common cannot difſeiſe the other, 


otherwiſe than by an aQual diſleiſin, as turning him out, 


and hindering him to enter ; but a bare perception of the 


profits is not enovgh, 1 Salk. 392. Reading's caſe. 


ently they were called participes, and not heredes : And : 


1. Ihs 


j-0 1 


t. 1ho may be joint-tenants or' tenants in common. | 


2. Of what things there may be a joint-tenancy or tenancy 
in common ; and of the right of ſurvivorſhip, and what 
things ſhall ſurvive. 


3. At what time the right of ſurvivorſhip is to take 
place ; and that © ct or conveyance will work a ſeve- 
rance, and defeat the right of ſurvivor. . 


4: Of ſeverance by compulſion of law ; and of the writ of 
partition, h 


g. How joint -tentnts and tenants in common are to ſue and 
be ſued; of ſummons and ſeverance and the remedies they 
have againſt each other. 


1. Who may be juint-tenants or tenants in common, 


An alien and ſubje&t may be joint-tenants, & nullum 
tempus occurrit regi ; therefore if an alien and ſubject born 
purchaſe lands to them and their heirs, the ſurvivorſhip 
ſhall take place till office found ; but the office found in- 
titles the king, and ſevers the joint-tenancy. Co, Lit. 
180. b. 

Bodies politick or corporate cannot |be joint-tenants 
with each other, neither can a corporation, whether ſole 
or aggregate, be joint-tenant with a natural perſon ; and 
therefore if Jand be given to two biſhops, or abbots, or 
parſons, and their ſucceſſors, they are tenants in com- 
mon at firſt, and have no joint eſtate for life; for they 
take in their politick capacities in right of their churches 
or houſes ; or if the crown deſcends to a joint-tenant, or 
if lands be given to a layman and a parſon, and to the 
heirs of one, and ſucceſlor of the other, they are tenants 
in common z for the fee veſts in them in ſeveral capaci- 
ties. Co. Lit. 189. b. 190. a. Mor 202. 2 Sand. 3, 9. 

But if a leaſe for years or other perſonal thing be given 
to a layman and a biſhop, &c. they are not tenants in 
common, but joint-tenants ; for as no chattels perſonal 
can go in ſucceſſion, they muſt both take in their natural 
Capacities. Co. Lit. 190. a. | 

Diſſeiſors may be joint-tenants, and upon the death of 
one of them the ſurvivor ſhall have the whole; for the 
right, ſuch as it was, continued jointly in them. 21 
Ed. 3. 50. b. 2 Rol. Abr. 87. 

Lofts may be joint- tenants, and if there be two in- 
fants joint-tenants, who alien in fee, and one of them 
dies, the ſurvivor ſhall have the whole ; for notwithſtand- 
| Ing the alienation the joint-tenancy is not ſevered, by 
reaſon of the poſlibility of defeating it by writ dum furt 
infra etatem. 21 Ed. 3. 5. b. 2 Rol. Abr. 87. 

Baron and feme may be joint-tenants ; but herein it is 
to be obſerved, that husband and wife, being conſidered 
but as one perſon in law, if an eſtate be made to huſ- 
band and wife, and a third perſon and their heirs, the 
husband and wife take but one moiety, the third perſon 
the other. Lit. ſe. 291. 

Alſo baron and feme being one perſon in law, there 
can be no moieties between them of an eſtate given to 
them jointly during coverture ; and therefore if lands be 
given to husband and wife, and their heirs, the huſband 
cannot during the wife's life diſpoſe of any part of it, but 
the whole muſt go to the ſurvivor of them. Cy. Lit. 


89% 4 | | 
Gur if an eſtate be made to a man and a woman, and 
| their heirs, before marriage, and after they marry, the 
husband and wife have moieties between them. Co. Lit. 
187. b. | 
| hr as there can be no moieties between husband and 
wife of an eſtate given to them during their marriage, it 
hath been holden, that if the husband be attainted and 
executed, the wife ſhall by her petition regain all ſuch 


lands, conveyed jointly to her and her husband, Co. Lit. 


I87. 

& if the lord enter on the husband being his villain, 
and having made ſuch purchaſe, the wife furviving ſhall 
xecover the whole, Co. Let. 187. 

It is ſaid, that if a deed of feoffment or grant of a re- 
verſion be made ta ther whilſt ſole, and then they inter- 

L 


T7" 
marry before livery or attornment, that the 
moieties ; but if they had been ſeiſed of an uſe by moie- 
ties before the 27 H.8. cap. 10. and ſuch uſe hd been 
executed, by the ſtatute they ſhould have had the eſtats 
of the land by moieties ; for they ſhould have the-eſtate in 
ſuch plight as they had the uſe. Co. Lit. |» 

If husband and wife vouch and recover by force of a 
warranty made to them when (ole, yet they ſhall have ng 
moieties in the eſtate recovered. Co. Lit. 178. 

If 4. makes a feoffment to the uſe of himlelf and \uch 
wife as he ſhall marry, and afterwards takes a wife, he 
and his wife are joint-tenants, tho” he were ſeiſed of 2 
qualified fee before the marriage, and the wife had no- 
thing ; for by the marriage the contingent eſtate veſted in 
them both at the ſame time by the ſaid limitation. Cz. 
Lit. 188. 1 Co. 101, Dyer 340. 

If /. purchaſe a walk in a chaſe, and take the patent 
thus, To himſelf and his wife, and one F. $. tor their 
lives, and the life of the longeſt liver of them, and after- 
wards /. dies indebted, this purchaſe is nct aſſets ; for jt 
ſhall be preſumed to be intended an advancement and 
proviſion for the wife ; for ſhe cannot be a truſtee for her 
husband, and therefore ſhe ſhall enjoy the benefit of ir 
during her life ; but after her deceaſe, in caſe F. S. ſhould 
ſurvive her, then to be a truſt for the executor of the 
husband, and applied towards the payment of his debts. 
t Vern. 67. decreed between Kingdom v. Bridges. 

A leaſe is made to A. and to husband and wife, 4/z, 
to A. for lite, husband in tail, wife for years; in this 
| caſe each of the three has a ſeveral eſtate, Cz, Lie. 


take ng 


187. 6b. 

it an eſtate be limited to husband an1 wife, and the 
[heir of the body of the husband, they are joint-tenants 
for life, and the inheritance is ſo executed in him, that 
if he make a feoffment, this will be a diſcontinuance ta 
his iſſue ; but if he ſuffers a common recovery with ſingle 
voucher, this will bind neither the iſſue nor any remain« 
ders, becauſe his wife was ſeiſed of the whole jointly 
with him, and not part, and there are no moieties be- 
tween them, and therefore it cannot be good for any 
part ; but the feoffment deals with the poſlcflion and gives 
it away by folemn livery ; and therefore to preſerve the 
warranty, this amounts to a diſcontinuance, and the ifſue 
{hall be put to his formedon in deſcender, and thoſe in re-' 
mainder to their formedon in remainder, and if the husband 
levies a fine, this will bind the iffue by the ſtatute 4 Z. 7. 


and 32 F.8. 2 Co. 61. Cre. Eliz. 470, 481. P3ph. 
52. Dyer 9. pl. 52. Crs. Car. 320. 3 C1. 5. Moor 
210. Yelv. 131. 1 Lev. 37. 1 Sid. 83. 


And as the husband, being jointly ſeiſed. with his wife 
of the lands, cannot alien them; ſo neither can he 
charge ſuch Jands; and therefore where the husband in 
ſuch caſe acknowledged a recognizance, and died, it 
was held, that the wife ſhould hold the lands diſcharged. 
1 Roll. Abr. 346. 

Husband and wife may be joint-tenants of a leafe for 
years, or other chattel real, as well as of a freehold or 
eſtate of inheritance, 4.3 £4. 3. io. 1 Rol. Aby. 349. 

So if a ſtatute be acknowledged to baron and teme, 
they are joint-tenants of this, and the feme ſhall have 
all by ſurvivorſhip. 48 Ed. 3. 12. b. Bre. Bar. Fem. 
24. 1 Rol. 4br. 342, 889, S. C. , ; 
Alſo it. hath been ruled in Chancery, that where the 
husband lends out money in the names of himſelf and_ 
his wife, upon mortgages and bonds, and dies, that the 
wife is intitled to the money by ſurvivorſhip, it there 
be aſſets ſufficient to pay the husband's debts. 2 ern. 
683. | 

But where the husband is jointly poſſeſled of a Icaſe- 
hold intereſt, or other perſonal thing, he may diipote of 
it in his life tme without the conſent or concurrence of 
his wife. 1 Rol. Abr, 343. 

But if a leaſe be male to baron and feme for years, 
the baron cannot devile the term, for the feme is in by 
ſurvivorſhip before the deviſe takes effect. C9. Lit. 351. 
1 Rol, Abr. 344. 6 tk 

Allo if a leaſs be made to baron and feme for their 
ot 


lives, remainder to the furvivor, or to the executors 
| the 


J OI 

the ſurvivor of them, and the baron grants the term, 
and dies, this will not bar the wiſe ſurviving : becauſe 
the wife had but a poſlibility, and no intereſt, 10 Co. 

1, Goadb. 139, 4 Leon. 185. Hutton 17, 2, Rol. 
ir. 48. pi 3- Poph. 5. Cro. Eliz. 841, Co, Lit. 
46. b. 1 ol. Abr. 344+ | | 

If the baron be indebted to the King, and purchaſes 
Jands for years to him and his wife, and dies, this land 
ſhall be put in execution for the ſaid debt, becauſe the 


baron had power to diſpoſe of the ſaid term. -8. Co, Lit. 


171. but in 1 Rel. Aby. 34. this is made a guere. 

If a rent-chargs be granted to a man and a woman 
for years, who afterwards intermarry, and after arreara - 
ges incur, and after the baron dies, the feme ſhall have 
the reſidue of the rent, and allo the arrearages in a writ 
of annuity, becauſe they participate of the nature of the 
principal. 1 Ral. Abr. 350. 

If there be baron and feme joint-tenants for life, and 


the baron ſows the land, and dies before ſeverance, his | 


executor ſhall have the emblements, and not the feme ; 
and it is ſaid, there is no diverſity between this and 
where the baron is ſeiſed in right of the feme, 1 Ro. 
Abr. 727. b. Co. Lit. 55. b. Noy. 149. S. C. 


2. Of what things there may be a joint-tenancy or tenancy 
in common; and of the right of ſurvivorſhip, and what 
things ſhall ſurvive. 


There may be a joint-tenancy not only of lands and 
tenements, but alſo of chattels perſonal, as well as real, 
ſuch as leaſes for years, a horſe, &c. for where two 
come to theſe by joint gift or purchaſe, they ſhall ſur- 
vive, and not go to the executors of the party deceaſed. 
Co. Lit. 181. 6b. 1 Rol. Abr, 87. 

But an exception is to be made of two joint merchants ; 
for the wares, merchandizes, debts or duties that they 
have as joint merchants or partners ſhall not ſurvive, 
but ſhall go to the executors of the deceaſed ; and this 
per legem mercatoriam, Which is part of the laws of this 
realm, for the advancement and continuance of trade 
and commerce z which being pro bono publico, the rule is, 
that Fus accreſcend! inter mercatores pro beneficio commercii 
locum non habet. Co. Lit. 182. a. 

But tho' there is no ſurvivorſhip between merchants, 
yet if there are two joint merchants, or two who are 
jointly poſlefſed of goods in the way of trade, who ca- 
ſually loſe them, and afterwards one of them dies, the 
ſurvivor alone may, it ſeems, bring trover for them ; for 
_ the ation muſt neceſlarily ſurvive, though the intereſt 
doth not, otherwiſe there would be a failure of juſtice ; 
becauſe the ſurvivor and the executor of him who is 
dead cannot join in the aQtion, for that their rights are 
of ſeveral natures, and there muſt be ſeveral judgments ; 
but it being heldclearly, that if this was any x 4, it muſt 
have been in abatement, for which reaſon the books ſay 
the principal point was not determined. Carth. 170-1. 
Kemp v. Andrews. 1 Show. 188, Comb. 474. 3 Lev. 
290. 8. C. 

Alſo there may be tenants in common of chattels 
real or perſonal, intire or ſeveral, as leafes for years, 
wards, horſes, &c. as when any of thoſe who were 
Joint - tenants of them grant over their intereſt to a 
ſtranger, the grantee and the other are tenants in com- 
mon. Lit, ſet. 320. Co. Lit. 199. a. 

Alſo if there be two tenants in common of a ſeignory, 
and a ward fall, they are tenants in common of the 
wardſhip, as well of the body as land; and ſoit is if 
the land eſcheat to them, they ſhall be tenants in com- 
mon thereof. Co. Lit. 199. a. 

If a corody be granted to two men and their heirs, in 
this caſe, becauſe the corody is uncertain, and cannot be 
ſevered, it ſhall amount to a ſeveral grant, to each of 
them one corody : for the perſons be ſeveral, and the co- 
rody is perſonal. Co. Lit. 199. @. | 

If two take a leaſe jointly of a farm, the leaſe ſhall 
ſurvive; but the ſtock on the farm, though occupied 
Jointly, ſhall not ſurvive ; neither ſhall a ſtock uſed in a 
on TT" Wii: in the way of trade ſurvive; and there- 
OL, . | ? 


jo! 
fore ic is ſaid not to be neceſſary in articles of copartner- 
ſhip to provide againſt it. 1 Yern. 217+ 

The jus accreſcendi, or right of lurvivorſhip, takes 
place only between joint-tenants; as where lands are 
given to. two men and their 
have the whole ; for being limited to them and their 
heirs, the feoftor or donor hath thereby transferred the 
abſolute property to them ; but how the word heirs came 
to ſignify the heirs of one of them, ſo as to exclude the 
heirs of him who died firſt, is not eaſy to be determined; 
and can be accounted for no otherwiſe than that both 
Joint-tenants being entitled to the whole during their re- 
ſpeQtive lives, the ſurvivor having continucd longer in 
poſſeſſion was therefore preſumed to have done more ſer- 
vice to the feud, and upon that account was allowed to 
tranſmit it to his heirs ; alſo, ſays my Lord Chief Juſ- 
tice Holt, the Common law does not love to multiply 
tenures. Co. Lit. 181. 1 Salk. 392. 

So if lands be given to two mea for life or years, the 
are joint-tenants, and the ſurvivor ſhall hold the whole 
for his life, or according to the number of years limited 
in the conveyance. Co. Lit. 181. 6. 

But if a man letteth lands to A. and B. during the 
life of A. if B. die, A. ſhall have all by ſurvivorſhip ; 
but if 4. die, B. ſhall have nothing. Co. Lit. 181. 8. 

A naked truſt or authority cannot ſurvive ; but a truſt 
coupled with an intereſt ſhall ſurvive together with it. 
Co. Lit. 181. b. but for this, ſee Trult, 

If a leaſe be made to A. and B, for their lives, and 
the life of the longeſt liver of them, and they make 
partition, and then A. dies, the leffor ſhall enter into 
his part ; for B. has no title to it becauſe the right of 
ſurvivorſhip was loſt by the partition, which deſtroyed 
the joint-tenancy;z nor will the words to the longe/? 
liver be of any uſe to B. becauſe they were void at firſt. 
, no more than the law implied in the joint eſtate, 
Co. Lit. 191, a. 2 Rel. Abr. 150, 

Two joint-tenants of a rent-charge or rent- ſervice 
and one of them dies, the ſurvivor ſhall recover all the 
arrearages which incurred and became due in the life- 
time of his companion. 33 H. 6. 20.b. 15 £8. 3. 
Aﬀiſe 18. 2 Rel. Abr. 86. 

F'wo joint-tenants ſow their land with corn, and one 
of them dies, the corn ſown ſhall go to the ſurvivor, and 
the moiety ſhall not be to the executor of the perſon de- 
ceaſed ; for they are ſuppoſed to carry on the cultivation 
- the ſoil by a joint ſtock. 2 Rel. Abr. 86. 1 Rol. 

br. 727. | 

Put if huſband and wife are joint-tenants, and the 
huſband ſows the land with corn, and dies, the crop ſhall 
zo to the executors of the huſhand, as it ſeems ; for this 
land is not cultivated by a joint ſtock, but is totally the 
corn of the huſband, and the property of it ſeems not to 
be loſt by committing it to the joint poſſeſſion, no more 
than if it had been ſown in the land of the wife only. 
1 Rel. Abr. 727. 

So if there be two tenants in common, and one of 
them ſow the land, and die, his executors ſhall have the 
corn ; becauſe they have different intereſts, and are ſup- 
poſed to. cultivate by different ſtocks, and not by a joint 
one. Perk. ſeft. 523. 


3. At what time the right of furvivorſhip is to take place ; 


and what diſpoſition or conveyance will work a ſeverance, 


and defeat the right of ſurvivorſhip. 


This right is to take place immediately upon the death 
of the joint-tenant, whether it be a natural or civil 
death ; as if there be two joint-tenants, and one of them 
enters into religion, the ſurvivor ſhall have the whole, 
Co, Lit, 181.6. | $4 

Alfo it is laid down as a rule, that there ſhall be no 
right of ſurvivorſhip, unleſs the uns be in jointure at 
the inſtant of the death of him who firſt dieth ; zihil de 
re accreſcit ei qui nthil in re quando jus accreſceret habet. 

e 


4 G Therefore 


eirs, the ſurvivor ſhall 
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"Therefore if there be two joint-tenants of a rent, and 
one of them difleiſe the tenant of the land, this is a feve- 
rance of the jointure fora time; for the moiety of the 
rent is ſuſpended by unity of poſſeſſion, and therefore 
cannot ſtand in jointure with the other moiety in poſlel- 
fion, ſo that if during ſuch ſuſpenſion one joint-tenant 
dies, there can be no ſurvivorſhip. Co. Lit. 188. 6b. 

Two femes joint-tenants of a leaſe for years, one of 
them taketh huſband and dieth, yet the term ſhall ſur- 


vive; for though all chattels real are given to the huſ-. 


band, if he ſurvive, yet the ſurvivor between joint- 
tenants is the elder title, and after the marriage the feme 


continued ſole poſſeſſed, for if the huſband dieth, the, 
feme ſhall have it, and not the executors of the huſband ; | 


but otherwiſe it is of perſonal goods. Co. Lit. 185. 6. 


Although joint-tenants are ſeiſed per mie & per tout, yet. 


to divers purpoſes each of them hath but a right to a moie- 
ty ; as to enfeoff, give, or demiſe, or to forfeit or loſe by 
defaultin a precipe ; and therefore where there are two or 
more joint-tenants, and they all join in a feoftment, 
each of them in judgment of Jaw gives but his part. Co. 
Lit. 186. a. 

So if there be two joint-tenants, and they both make a 
feoffment in fee, a gift in tail, or leaſe for life, &c. upon 
condition, and that for breach thereof ong of them ſhall 
enter into the whole, yet he ſhall enter but into a moiety, 
becauſe no more in judgment of Jaw paſſed from him. 
Co. Lit. 186. a. 

If one joint-tenant bargains and ſells his moiety, and 
dies before the deed is inrolled, yet the deed being after- 
wards inrolled ſhall work a ſerverance ab initio, and ſup- 
port by relation the intereſt of the bargainee. Co, Lit. 
1306. a. 

But if one joint-tenant bargains and ſells all the lands, 
and before inrollment the other dies, his part ſhall ſur- 
' vive ; for the freehold not being out of him, the jointure 
remains ; and tho? afterwards the deed is inrolled, yet 
only a moiety ſhall paſs; for the inrollment by relation 
cannot make the grant of any better effec than it would 
have been ifit had taken effe&t immediately. Cro. Fac. 53. 
Co. Lit. 186. 1 Bulſ. 3. 

If a recovery be had againſt a joint-tenant, who dieth 
before execution, the ſurvivor ſhall not avoid this re- 
covery, becauſe that the right of the moiety is bound by 
it. Co. Lit. 185. 

If one joint-tenant agree to alien, and does it not, 
but dies, this will not ſever the joint-tenancy, nor bind 
the ſurvivor. 2 Vern. 63. That ſuch an agreement does 
not bind at law. Cz. Lit. 184. b. 185. a. 


Two joint-tenants of a church leaſe, one whereof: 


being taken ſick in a journey, to ſever the jointure and 
provide for his wife ſends for the ſchoolmaſter of the 
town, (who was the only perſon he could get to come 
at him,) and acquainted him with his intentions, and 
deſired him to prepare an inſtrument for that purpoſe ; 
the ſchoolmaſter drew a kind of deed of gift of the leaſe 
from the ſick man to the wife, which he executed, and 
died ; and this being to the wife, and void in law, ſhe 
would have made it good in equity, but was diſmiſled, 
being voluntary and without conſideration. Preced. 
Chan. 124. Moyſe and Giles. 2 Vern. 385. 8. C. 

The proper conveyance by one joint-tenant to another, 
and what will moſt effectually ſever the joint-tenancy, 1s 
a releaſe ; but one joint-tenant cannot enfeoff his com- 
panion, becauſe they are bothalready feiſed per me & per 
tout ; and this manner of conveyance paſſing by livery, 
cannot operate ſo as to give him what he already hab ; 
but tenants in common cannot releaſe to each other ; for 
areleaſe ſuppoſeth the party to have the thing in demand, 
but tenants in common have ſeveral diſtin& freeholds, 
which one cannot transfer to the other without the ſo- 
lemnity of livery. 22 H. 6. 42. b. Perk. feet. 193, 
197. Co. Lit. 193. b. 200. b. 2 Rvll. Abr. 86. 

ut tho' a releaſe be ths proper conveyance from one 
Joint-tenant to another, yet, if the jury find that the one 
Joint-tenant did grant or convey to another, this amounts 
to a releaſe ; for they having found the ſubſtantial part, 
the court is to apply the words according to the opera- 


Joi 
tion they have in law ; but every ſuch conveya 


= AY as RIO. 1/ent. 78. 1 Sid. 9" Ow 
aund. 9b. 2. Keb. 5641. Raym. . Chan. 
Wilkic? L Med. v4r aym. 187. S. C.'Chifter v. 


ki 151. S.P, 
90 if there be two Joint-tenants for life, 
_ covert, and the baron and fem 
q 2ther joint.tenant, and thereby . grant zo? ee 
1] in the land for the life of the wie apo the rt 
other joint-tenant the leſſor may enter, for the fine ; T 
curred by way of releaſe, and then the other joint-tenant 
muſt have claimed the whole from the firſt feoffment y 
could have had the whole but for his own life. 2 Bull 


Abr. 86, 403%. Crs. Fac. 698. w 
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An agreement between joint-tenants of an ady 
that they ſhould be nad in common, and Foe —_ 
them ſhould preſent, amounts to a ſeverance and releaſe 
Carth, 505. 1 Salk. 42. S. C, ; 
Tf there be two joint-tenants of a rent, the one ma 
releaſe to the other; but if the rent be behind, the one 
cannot releaſe his intere{t in the arrearages to another 
1 Leon, 167, | D 

One joint-tenant or tenant in common may let his 
part for years or at will to his companion ; for this only 
gives him a right of taking the whole profits, when before 
he had -but a right to the moicty thereof, and he may | 
contract with his companion for that purpoſe, as well as 
he may with any ſtranger. Co. Lit. 186. a. Owen 102 
Cro, Fac. 83, 611, Adorr, pl. 194. 

A partition or ſeverance between joint-tenants of a 
frechold muſt be by deed, becauſe by the notoriety of 
inveſtiture they take it jointly ; #:d to alter that, a mat- 
ter of ſolemnity is required, which is a deed ; but tenants 

in common may make a partition without deed, becauſe 
that is only a ſetting out by metes and bounds, accordins 
to the firſt inveſtiture, which gave each of them diſtin 
moieties. 2 Roll. Abr. 255, Co. Lit. 169. a. 

| Regularly every diſpoſition by one joint-tenant to bind 
his companion muſt be an immediate diſpoſition ; for the 
ſurviving joint-tenant claiming the whole by the original 
inveſtiture, the whole mult deſcend to him, unleſs his 
companion hath diſpoſed of it from him in his life-time. 
Co. Lit, 168. 1 Roll. Abr. 848. | 

Burt if 'two joint-tenants are in fee, and one lets his 
moiety to F, 8. for years, to begin after his death, this 
is good, and ſhall bind the other, if he ſurvives, becauſe 
this is a preſent diſpoſition, and binds the land from the 
time of the leaſe made, ſo that he cannot after avoid it, 
Co. Lit. 185. a. Bra. tit. Grants 154. 

But a deviſe for years in ſuch manner by one ſoint- 
tenant will not bind the other ſurviving, becauſe that is 
no preſent diſpoſition, nor binding on the deviſor himſelf, 
inaſmuch as he may revoke or cancel his will, and ſo de- 
{troy that deviſe Lz#. ſe&?. 289. 2 Rell. Abr. 848. 

Alſo if there be two joint-tenants of lands, and one 
of them deviſes away that which belongs to him, and dies; 
this is a void deviſe, and the deviſee takes nathing, be- 
cauſe the deviſe does not take effect till after the death 
of the deviſor, and then the ſurviving joint-tenant takes 
the whole by a prior title, ©:z, from the firſt feoffment 3 
| but in this caſe if the deviſor ſurvives the other joint- 

tenant, then the deviſe is good for the whole by ſurvivor- 
ſhip, and then the words of the will are ſufficient to carry 
the whole eſtate; beſides at the' time of making the 
will, tho* he was not ſole tenant, yet he was ſeiied per 
mie & per tout, and it is impoſſible to fix upon any parti- 
cular part which he meant to deviſe, becauſe he could not 
then call one part of the Jand more his own than the 
other, and the moſt genuine conſtruction ſeems to give 
the whole land, fince he was ſeifed per tout of it at the 
time of the deviſe. L?. ſed. 287. Perk. je. 500. 
Cro. Fac. 1o0b. Moor 7706. pl. 1074» 

Alſo if there are two joint-tenants, and one of them 
ſurrenders his moiety to the uſe of his laſt will, and dies 
before the ſurrender is preſented, having made his wil!, 
this is a ſeverance of the jointure z for being preſented, it 
relates to the time of the firſt ſurrender. C9. Lit. 59. 6+ 
1 Ro#. Abry. 501. if 
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If qo 497 tenants for life are, and one of them 


makes a leaſe for years of his moſety, either to be- 
in preſently, or after his death, and dies, this leaſe is 

ood and binding azainſt the ſurvivor ; the reaſon whereof 
' that notwithſtanding the leaſe for years, the joint-te- 
nancy in the freehold ſtil] continues, and in that they 
have a mutual intereſt in each other's life, ſo that the 
eſtate in the whole, or any part, is not to determine or 
revert to the leflor till both are dead ; for the life of the 
one, as well as of the other, was at firſt made the mea- 
ſure of the eſtate granted out by the Jeſfor ; and therefore 
ſo long as either of them lives, if the joint-tenancy con- 
tinues he is not to come into poſſeſſion ; now theſe joint- 
tenants having a reciprocal intereſt in each other's life, 
when one of them makes a leaſe for years of his moiety, 
this does not depend for its continuance on his life only, 
but on his life and the life of the other joint-tenant, 
whichſoever of them ſhall live longeſt, according to the 
nature and continuance of the eſtate whereout it . was 
derived ; and then ſo long as that continues, ſo long the 
leaſe holds good, and by conſequence ſuch leflee ſhall 
hold out the ſurviving joint-tenant and the reverſioner, 
till the eſtate whereout his leaſe was derived be fully de- 
termined. Pop, 96. Moor, pl. 514. 3 Bull. 27 1. 
1-Rel. Rep. 401. Dyer 187. Plow. 263. Cro. Fac. 91. 


Co. Lit. 184. b. 185. a. 186. @. 3 Bulſ. 131. 2 And. 


16. 2 Vern. 323. 

But if a rent were reſerved on ſuch leaſe, this is de- 
termined and gone by'the death of the leffor ; for the ſur- 
vivor cannot have it, becauſe he comes in by title para- 
munt the leaſe, and the heirs of the leffor have no title 
to it, becauſe they have no reverſion or interelt in the 
land, 1 Co. 96. Moor 139. Co. Lit. 185. a. 318. 

A. and B. joint tenants for their lives, 4. by inden- 
ture leaſes the moiety which he holds in jointure with 
B. to C. for ſixty years, from the death of B. if he the 
faid A. ſhall ſo long live, and demiſes the other moiety 
to C, for ſixty years from his own death, if B. ſhall ſo 
long live ; then A. dies, and B. ſurvives ; and it was ad- 
judged, that this leaſe was void for both moieties ; for 
by the firſt words it was a good leaſe from 4. of hispart 
upon the contingency of his ſurviving B. but that never 
happened, and as to B's part A. had not power to leaſe 
or contract for it during the life of B. tho* he had hap- 
pened after to ſurvive him, for that was but a bare poſl- 
ſibility, which could not be leaſed or contracted for, and 


| therefore the leaſe was void in the whole. Cro. Fac. 91. 


Mor, pl. 1074. Whitlock v. Horton. 

A. and B. joint-tenants for their lives, A. leaſes his 
part for ſixty years, if he and B. ſo long live; then B. 
ſurrenders his part, and takes back a new eſtate ; then 
A. dies, living B. and it was adjudged, that this leaſe 
made by A. was determined by his death ; for re mages 
tenancy, which would have given them or their leflees an 
intereſt in each other's life, is by the ſurrender of B. de- 


upon his own life, and conſequently by his death is de- 
termined ; ſo it would be if after ſuch leaſe for years by 
one joint- tenant they had made partition of the joint 
eſtate, and then the leffor had died, his leaſe would be 
at an end, becauſe the joint-tenancy, which ſhould have 
ſupported it after his death, is by the partition defeated 
and gone. Cro. Jac. 377. 1 Roll. Rep. 309g. 3 Bul/. 
130. 2 Roll. Abr. 131. Daniel v. Waddington. 


4. Of ſeverance by compulſion of law ; and of the writ 
of partition, 


At Common law joint-tenants and tenants in common 
were not compellable to make partition, except by the 
cuſtom of ſome cities and boroughs. Lit. ſeft, 290. 
Co. Lit. 187, | 

But now by the gr HH. 8. cap. 1. reciting the incon- 
veniencies which joint-tenants and tenants in common 
lay under, from one joint-tenant's or tenant's in common 
vecupying the wholeland, or receiving the whole profits, 
it is enatted, /4&. 2. 4+ That all joint-tenants and tenants 
in cammon that now be, or hereafter ſhall be of any 


State ar eſtates of inheritance in their own right, or in 


; 


"7:01 
GR ee wie, fea w a lands, tenements or 
the marches of the ane, ſhall : POO > 
| > Ihall and may be coated and 

compelled, by virtue of this preſent act, to make par- 
titions between them of all ſuch manors, lands, t 
and hereditaments, as they now hold, RE Alt 
hold as joint-tenants or $a re ng aj om 

K., ; . is in common, by writ de 
parttime facienda, in that cale to be deviſed in the King 
our Sovereign Lord's court of Chancery, in like manner 
and form as coparceners by the common laws of this 
realm have been, and are compelled to do, and the fame 
writ to be purſued at the Common law. 
| Provided, That every of the joint-tenants or tenants 
in common, and their heirs, after ſuch partition made, 
ſhall and may have aid of the other, or of their heirs, 
to the intent to dereign the warranty paramount, and to 
recover for the rate as is uſed between coparceners after 
partition made by the o: der of the Common law. 

Before theſe ſtatutes the writ. of partition was confined 
to coparceners ; aiſo it lay againſt the alianee of a co- 
parcener, for a coparcener cannot by her alienation de- 
veſt the right of her ſifter to divide the eſtate, nor can 
ſhe deſtroy the writ of partition ; but the alienee had no 
ſuch writ of partition, becaule ſuch alienee took an un- 
divided moiety ; nor was the alienee under the reaſons 
on which the law had founded ſuch right of diviſion, 
which was that the inheritance might be ſeparated after 
marriage into diſtin tamilies ; and for the ſame reaſons 
the tenant by the curteſy, though he came in by the a& 
of law, could not have this writ, though it lay againſt 
him by the ſurviving coparceners. Co. Lit. 175. a. 167. 
a. Dyer g8. b, 

But now by force of theſe latutes, the alience of one 
parcener may have a writ of partition againſt the other 
parcener, becauſe they are tenants in common. Co. Lit, 


175. @ 


90 tenant by curteſy ſhall have a writ of partition upon . 


the ſtatute 32 FH. cap. 32 for though he is neither 
joint=tenant, nor tenant in common, yet being in equal 
miſchief with thoſe to whom the {tatute gives this reme- 
dy, he is within the equity thereof. Co. Lit. 175. b. 
But if three coparceners are, and a ſtranger purchaſe 
the part of one of them, he cannot join with either of 
the two coparceners in a writ of partition, either at 
Common law, or by force of the ſtatute ; for the words of 


| the preamble of the ſtatute are, ** And none of them by 


the law doth or may know their ſeveral parts, &c. and 
cannot by the laws of this realm make partition without 
their mutual aflents*”; Now in this caſe one of them, wiz. 
the parcener may have a writ of partition at Common 


law, and therefore cannot come within the preamble and. 


intent of the a, and fo cannot join with the purchaſer 
in a writ of partition brought upon it. 1 And. 3o. pl. 
72. Co. Lit. 175, b. Kelw. 208. Dyer 128. Bendl. 


42. pl. 76 | 
termined and gone, and then the leaſe of 4. ſtood fingle | 


TO been” holden, that a general writ by joint te- 
nants, or tenants in common grounded on this ſtatute, 
and concluding contra formam /tatut. is ſufficient, with- 
out reciting the caſe particularly, fo as to bring. it with= 
in the ſtatute; for the framing of the writ is left to the 
clerks in Chancery, and muſt be according to the form 
which they have deviſed, Cro. El:z. 742, 743. and 
vide Cro. Fliz. 759. 2 Lutw. 1018. 3 Leon. 231. 

In this writ partition may be demanded of the view of 
frank-pledge, together with a manor ; for though it te 


not ſeverable of itſelf, nor partible, yet the profits ' 


thereof may be divided, or it may be divided thus ; that 
the one ſhall have it at one time, and the other at an+- 
other; alſo being demanded with the manor, it may 
well be intirely allotted to one, and the land in recom- 
pence to another. Cro.E1iz. 759. Sir George Moor and 
Brown v. Onſlow. 

In this a&tion there are two. juggments ; the firſt is, 
quad partitio fiat inter partes pragdictas de tenementis pre - 
dift. cum pertinen. And upon this there goes out a ju- 
dicial writ to the ſheriff to make partition, which re- 
cites, firſt the writ of partition and judgment, and then 
commands the ſheriff, tygether with twelve men of the 
vicinage, &c. to go in perſon to the tenements to be di, 
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4-0-1 
rided, and there in the preſence of the parties, (if they 
appear on ſummons to be made) by the oaths of theſe 


| twelve men, to make an equal and fair paitition, and 
| allot to each party their full and juſt ſhare, and then re- 


1-01 


for bringing the writ of partiti | 

partition, and 4, could not 
take notice what eſtate C. had. Crz. Jac 
verſus Clerk. "72 06 on 

By the ſtat. 8 & g JV. 3. cap. 31. intitled, An 

for the eaſier obtaining partitions of lands in imo wy 
nary, joint-tenancy, and tenancy in common, reciting 
that whereas the proceedings upon writs of partition be- 


os . Lit. 107. | tween coparceners, by the Common law or cuſtom, 
hen the inquiſttion is thus returned, upon motion | joint-tenants and tenants in common are found by expe- 


made to the court, the ſecond judgment is given in this | rience to be tedious, char eable, and oftenti neft 
manner: 1deo con/iderat” eft per cur. quod partitto firma & 6 tual, by reaſon of the ificult) of Mrovering ther phe 
Nlabilis in perpetuum teneatur, Co. Lit. 169. ſons and eſtates of the tenants of the manors melſuagcs 
In a writ of partition, if the judgment be given gued | lands, tenements and hereditaments to be divided TJ 
partitio fiat, and thereupon a writ is directed to the the- | the defeive or dilatory executing and return of the r0- 
riff to make partition, no writ of error lies hereupon, | ceſs of ſummons, attachment and diſtreſs, and aides inn; 
for the judzment is not complete till the ſheriff's re- | pediments in making and eſtabliſhing of partitions, b 
turn ; and the ſecond judgment which the law requires | reaſon of which divers perſons baving undivided parts £ 
hereupon, &c. guod partitio, &c. for before that the | purparts are greatly oppreſſed and prejudiced, and the 
plaintiff may be nonſuit, or he may, upon the re- | premiſles are trequently waſted and deſtroyed, or lie un- 
turn of the ſheriff, ſuggeſt to the court that the par- | cultivated and unmanured, ſo that the profits of the 
tition is not equal, and ſo have a new partition, and | ſame are totally or in a great meaſure loſt; for remed 
may alſo releaſe before the Jaſt judgment. 1 Rol. Abr. | whereof it is enacted, *+ "That after proceſs of pure x4 
750. Lord Berkeley and _ of Warwick. Cro. Eliz. | attachment returned upon a writ of partition, affidavit 
635- Moor 643. Niy 71. S. C. adjudged Cro. Fac. | being made by any credible perſon of due notice given 
324+ 2 Bulf. 104. like caſe adjudged, and vide 2 Rl. | of the ſaid writ of partition to the tenant or tenants to 
. I25. 2 Bulſ. 119. the action, and a copy thereof left with the occupier or 
f the writ be brought by one. joint-tenant againſt ſe- | tenant or tenants, or, if they cannot be found, to the 
veral, and there happens to be error in the execution of | wife, ſon or daughter, (being of the age of 21 years or 
it, and one of the defendants releaſes all errors to the | upwards,) of the tenant or tenants, or to the tenant in 
plaintiff, this ſhall not bar the others ; for each having | aCtual poſſeſſion by virtue of any eſtate of freehold or for 
a diſtinCt intereſt ſhall not be prejudiced by the releaſe of | term for years, or uncertain intereſt, or at will, of the 
his companion. Cro. El:z. 65. manors, lands, tenements or hereditaments, whereof the 
A. and B. tenants in common of a manor, A. pur- | partition is demanded, (unleſs the ſaid tenant in actual 
chaſes ſeveral freeholds that lay ſo mixed with the de- | poſleflion be demandant in the aCtion,) at leaſt forty days 
meſne lands of the manor, that they could hardly be di- | before the day of return of the ſaid pone or attachment z 
ſtinguiſhed from them ; B. brings a writ of partition of | if the tenant or tenants to ſuch writ, or any of them, 
the manor only ; and it was adjudged, that partition | or the true tenant to the meſſuage, lands, tenements and 
ſhould be made, and a writ awarded accordingly ; upon | hereditaments as aforeſaid, ſhall not in ſuch caſe, within 
the execution of which writ A. comes to the ſheriff and | fifteen days after return of ſuch writ of pone or attach- 
I and informs them with the purchaſe of the free- | ment, cauſe an appearance to be entered in ſuch court 
holds, that are not parcel of the manor, and bids them | where ſuch writ of poze or attachment ſhall be retur- 
take care how they make partition of all the lands with- | nable z then in default of ſuch appearance, the deman- 
in ſuch a compaſs, leſt they offer violence to their con- | dant having entered his declaration, the court may pro- 
ſciences ; but does not ſhew them the freeholds diſtinaly, | ceed to examine the demandant's title, and quantity of 
nor the limits of the manor, which obliged the ſheriff | his part and purpart, and accordingly as they ſhall find 


- turn the inquiſition of the partition annexed to the writ, 
under the ſeals of the ſheriff, and the jurors, whoſe 
names are likewiſe to be returned. Booth 245. Lit. 
fetft. 248. Co. Lit. 167. 


— 


to adjourn to a certain day, on which one of the in- 


| wag made default ; and thereupon the ſheriff returns a 


ne of 40s. with an account of the difficulties they 
met with. Et ulterius propter brevitatem temporis breve 
\ Hlud exequi non potuit, It was held, that 4. ought to 
 ſhew the bounds of the ſeveral freeholds that he purcha- 
ſed, or the number of the acres, but if no light or evi- 
dence is given by either party to the inqueſt, and they 
make partition de tanto quantum preſumitur & dignoſcitur 
per preſumptiones, it is good; for they are under an obli- 
gation to execute the commands of the court at their 
peril. Dyer 265. pl. 5. Daltor's Sheriff, 265. 

If after the awarding of the judicial writ, and before 
the return of it, the defendant dies, yet the partition is 


goes and the writ ſhall not abate, becauſe before the 


eath of the defendant judgment was given that parti- 


tion ſhould be made ; and though upon the return of the 


judicial writ there is another judgment given, yet that is 

iven in confirmation of the firſt judgment ; it ſeems 
Fikewile, that upon the return of the judicial writ no 
EXCeption can be taken to it ; therefore it is not material 
whether the defendant be dead or alive, ſince he can 


have no advantage by any plea on the return of the 


writ. Dalliſon 59. 


his right, part and purpart to be, they ſhall for ſo much 
give judgment by default, and award a writ to make 
partition, whereby ſuch proportion, part and purpart 
may be ſet out ſeverally; which writ being executed, 
after eight days notice pron to the occupier, or tenant 
or tenants of the premiſles, and returned, and thereupon 
final judgment entered, the ſame ſhall be good, and con- 
clude all perſons whatſoever, after notice as aforeſaid, 
whatever right or title they have, or may at any time 
claim to have in any of the manors, meſſuages, lands, 
tenements and hereditaments mentioned in the ſaid judg- 
ment and writ of partition, although all ſuch perſons con- 
cerned are not named in any of the proceedings, nor 
the title of the tenants truly ſet forth. 

Provided always, "That if ſuch tenant or perſon con- 
cerned, or either of them, againſt whom or their right 
or title, ſuch judgment by detault is given, ſhall within 
the ſpace of one year after the firſt judgment entered, 


| or in caſe of infancy, coverture, non jane meimorie, Or 


abſence out of the kingdom, within one year after bis, 
her, or their return, or the determination of ſuch inability, 
apply themſelves to the court by motion where ſuch judg- 
ment is entered, and ſhew a good and probable matter :n 
bar of ſuch partition, or that the demandant hath not 


The proceſs in this writ is ſummons, attachment and 
diſtreſs infinite. F. N. B, 62. Booth 245. | 
A. and B. were joint-tenants for years, B. ſuffers 
C. to occupy his moiety with him, and #. brings a writ 
of partition againſt B, and C, ſuppoſing that B. had 
oi a moiety of his part to C. C. ſhews that he was 
ut tenant at will to B. whereupon the writ abated ; 
whether A. might have another writ of partition againft 
B. by Fourneys accounts was the queſtion ; and reſolved, 
that he might ; for the poſleſſion of C. was good colour 


title to ſo much as he hath recovered ; then in ſuch caſe 
the court may ſuſpend or ſet aſide ſuch judgment, 3nd 
admit the tenant and tenants to appear and plead, and the 
cauſe ſhall proceed according to due courſe of law, as if 
no ſuch judgment had been given ; and it the court, upon 
hearing thereof, ſhall adjudge for the bri demandant, 
then the ſaid firſt judgment thall ſtand confirmed and be 
good againſt all perſons whatſoever, except ſuch other 
perſons as ſhall be abſent or diſabled as aforeſaid ; and the 
perſon or perſons ſo appealing ſhall be avarded thereupon 


to 


Joo. 


to pay coſts ; or if within ſuch time or times aforeſaid the 


ons concerned, admitting the demandant's 
wnagts of Par purparts, ſhall ſhew To the court any 
o ality in the partition, the court may award a new 
Srthion to be made in preſence of all parties concerned, 
- they will appears) notwithſtanding the return and 
4 upon record the former, which ſaid ſecond partition 
gle. and filed ſhall be good and firm for ever againſt 
al erſons whatſoever, except as before excepted, 
; And it is further enacted, That no plea in abatement 
ſhall be admitted or received in any ſuit for partition, 
nor ſhall the ſame be abated by reaſon of the death of any 
—— it is further enaQed, that when the high ſheriff 
by reaſon of diſtance, infirmity, or any other hinderance, 
cannot conveniently be preſent at the execution of any 
judgment in partition, in ſuch caſe the under-ſheriff, in 
, nes of two juſtices of the peace of the county where 
be lands, tenements or hereditaments to be divided do 
lie, ſhall and may proceed to execution of any writ of 
partition by inquiſition in due form of law, as if the 
high ſheriff were then perfonally preſent ; and the high 
ſheriff thereupon ſhall, and is hereby enabled and required 
to make the ſame return, as if he were perſonally 
preſent at ſuch execution; and in caſe ſuch partition 
be made, returned, and filed, he or they, that were 
tenant or tenants of any of the ſaid meſſuages, lands, 
tenements and hereditaments, or any part or purpart 
thereof before they were divided, ſhall be tenant or te- 
nants for ſuch part ſet out ſeverally to the reſpeCtive land- 
lords or owners thereof by and under the ſame conditions, 
rents, covenants and reſervations where they are or ſhall 
be ſo divided; and the landlords and owners of the ſeveral 
parts and purparts fo divided and allotted as aforeſaid, ſhall 
warrant and make good unto their reſpective tenants the 
faid ſeveral parts ſeverally after ſuch partition, as they are 
or were bound to do by any copy, leaſes, or efants of 
| their reſpeRive parts before any partition made; and in 
caſe any demandant be tenant in aCtual poſſeſſion to the 
tenant in the ation for his part and proportion, or any 
part thereof, in the meſſuages, lands, tenements and he- 
reditaments, to be divided by virtue of a writ of partition 
as aforeſaid, for any term of life, lives or years, or un- 
certain intereſt, the ſaid tenant ſhall ſtand and be pol- 
ſefled of the ſaid purparts and proportion for the like 
term, and under the ſame conditions and covenants when 
it is ſet out ſeverally in purſuance of this, ot any other 
att, ſtatute, or law to that purpoſe. . 
And it is further enacted, that the reſpeQtive ſheriffs, 
their under-ſheriffs and deputies, and in caſe of fickneſs 
er diſability in the high ſheriff, all juſtices of the peace, 
within their reſpeQive diviſions, ſhall give due attendance 
to the executing ſuch writ of partition, unleſs reaion- 
able cauſe be ſhewn to the court upon oath, and there al- 
lowed of, or otherwiſe be liable every of them to pay 
unto the demandant ſuch coſts and damages as ſhall 
be awarded by the court, not exceeding five pounds, for 
which the demandant or plaintiff may bring his aCtion in 
any of his Majeſty's courts of records at Weſtminſter, 
__ no efloin, protection, prryeonge or wager * law 
all be allowed, nor any more than one imparlance ; 
and in caſe the demaridint doth not agree to pay to the 
ſheriffs or under-ſheriffs ; juſtices, and jurors ſuch fees as 
they ſhall reſpeRively demand for their pains and atten- 
dance in the execution of the ſame, and returning thereof, 
then the court ſhall award what each perſon ſhall receive, 
having reſpect to the diſtance of the place from their re- 
ſpective habitations, and the time they muſt neceſlarily 
y=u_ about the ſame, for which they may ſeverally bring 
their actions, | | | 
By the 7 Ann. cap. 18. it is enacted, © That if any 
coparceners, or joint-tenants or tenants in common be 
ſeiſed of any eſtate of inheritance in the advowſon of any 
church or vicarage, or other eccleſiaſtical PRIN, and 
a partition is or ſhall be made between them to pre- 
lent by turns, that thereupon every one ſhall be taken and 
adjudged to be ſeiſed of his or her ſeparate part of 
the advowſon to preſent in his or her turn ; as if there be 


two, and they make ſuch partition, each ſhall be ſaid to 
Vor, II. | 


b 


A 
be ſeiſed, and one of the one moiety to preſent in the firſt 
turn, the other of the other moiety to preſent in the ſe- 
cond turn; in like manner if there be three, four or 
more, every one ſhal] be ſaid to be ſeiſed of his or her 
part, and to preſent in his or her turn.” 


5. Hoav joint-tenants and tenants in common are to ſue 


and be ſued; of ſummons and ſeverance, and the remedies 
they have againſt each other, 


Joint-tenants being ſeiſed per mie & per tout, and de- 
riving by one and the fame title, muſt jointly implead 
and be jointly impleaded with others. C9. Lit. 180. b. 

So tho? one joint-tenant may diftrain for rent, yet he 
cannot bring an aQtion of debt, nor avow for rent arrear 
without making himſelf bailiff to his companions, that 
they may be privy to the ſuit, and be intitled to their 
ſhares upon his recovery thereof in their right. Carth. 
328. Pullen and Palmer. 5 Med. 72, 150. S. C. 

If A. and B. joint- tenants, and to the heirs of B. Join 
in a leaſe for life, 4. has a reverſion and ſhall join in an 
ation of waſte , bur the writ muſt be ad exheredita- 
tionem of B, becauſe he only hath the inheritance. Cs; 
Lit. 42. a. 

But if two joint-tenants acknowledge a ftatute, and 
their ſeveral lands are taken in execution, and after, 
upon the invalidity of the ſtatute, they jointly bring an 
audita querela, the writ ſhall abate; for they ought to 
have ſeveral writs; for the wrong done to one by the 
execution of his lands is no tort to the other. Ney 1: 
Farm v. Downs, adjudged, 

And altho* regularly joint-tenants are to join and be 
Joined in aQtion, yet it is otherwiſe with tenants in com- 
mon; and therefore if in ejeament the plaintiff declares 
on a leaſe made by 4. and B. and on the trial it appears 
that they are tenants in common, the plaintiff cannot 
recover; but if 4. and B. had been joint-tenants, a 
Joint leaſe to the plaintiff had been good; and he might 
have declared guod demiſerunt ; and the reaſon of the dif- 
ference is, that tenants in common are of ſeveral titles, 
and therefore the freehold is ſeveral; and if they be dif- 
ſeiſed, they ſhall be put to their ſeveral ations ; as there= 
fore the lands of tenants in common are to be conſidered 
as different eſtates depending on different titles, the plain- 
tiff ſhall not recover, becauſe that were to allow the 
plaintiff to try two ſeveral and different titles in one iſſue 
at the ſame time ; and therefore the plaintiff to make out 
his title muſt ſhew and prove that each demiſed the 
whole to him, or elſe he doth not prove the declaration 
whereas the diſcovery of the tenancy in common proves 
the contrary ; and as they have different titles to a moie 
only, ſo they could not each of them demiſe. the whole ; 
but joint-tenants are ſeiſed per mie & per tout, and they 
derive by one and the ſame title, and therefore each may 
be ſaid to demiſe the whole; and as they muſt join 
in an action for any violation of their poſſeſſion, ſo for the 
ſame reaſon too their leſſee on their joint demiſe. 1, 
Shaw. Rep. 342. 1 Med. 102. Co. Lit. 200. 

But tho' tenants in common having ſeveral and diftin& 

rights cannot join in action, = where the thing is intire, 
as a horſe, hawk, they muſt join, theſe being in their 
nature net ſeverable, and therefore from the neceſlity of 
the caſe the law admits them to join, Lit. ſe, 314. 
Co. Lit. 197. a. 
So if there be two tenants in common, and they make 
a leaſe for life, rendering rent, this refervation, tho? 
made by joint words, ſhall follow the nature of the re- 
verſion, which is ſeveral in the leffors ; therefore they 
ſhall be put to their ſeveral afliſes if they be diſſeiſed, 
as if there had been diſtinct reſervations. Co. Lit, 
197. b. Moor 202. | 

Alfo tenants in common ſhall join in actions perſonal, 
as treſpaſs in breaking into their houſe, breaking their 
incloſure or fences, feeding, waſting, or defouling their 

raſs, cutting down their timber, fiſhing in their piſcary, 
Se, and ſhall recover jointly their damages ; becauſe in 
thoſe ations tho* their eſtates are ſeveral, yet the damages 
ſurvive to all; and it would be unreaſonable to bring, 
ſeveral actions for one ſingle treſpaſs. Lit. ſe. 315. 


Co, Lit. 198. a. 
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So if there be two tenants in common of a manor,ſ 
and they make a bailiff thereof, and one of them die, the 
ſurvivor (ſhall have an action of account, for the action 
given unto them for the arrearages upon the account 
was joint: Go. Lit. 198. 4. | 

So if two tenants in common ſow their land, and a 
ſtranger eateth the corn with his cattle, tho' they have 
the corn in common, yet the action given to them for 
the treſpaſs is joint, and ſhall ſurvive. Co, Lit. 198. a. 

Tenants in common may join or ſever in debt, or co- 
venant for rent z but if they ſever, the demand muſt be 4? 
una medietate of the whole rent, and not of a certain ſum, 
which amounts to a moiety. Carth. 289, Midgley and 
Gelbert v. Lord Lovelace. But in an avowry they ought 
to ſever. Cz. Lit. 198. 6. 

And as in treſpaſs tenants in common ſhall join, fo 
they ſhall for a nuſance done to their land, for it is per- 
ſonal, and concerns the profits of the land ; but for 
forging of falſe deeds they ſhall ſever, for that concerns 
the inheritance of the land ; and if the nufance be con- 
tinued after the death of one of the tenants in common, 
his deviſee ſhall join in action with the ſurvivor, for the 
continuance thereof is as the new-ereCting of ſuch a 
nuſance. Cro, Fac. 231. Some v. Barwiſh. 

A. make a leaſe, in which the leſſee covenants with 
the leſſor, &c. to repair ; leflor grants his reverſion by 
ſeveral moieties to ſeveral perſons, and leflee affigns to 
7. $. in an aCtion of covenant by the grantees of the re- 
verſion for not repairing ; the queſtion was, If two in 
common of a reverſion could join in bringing an ation 
of covenant againſt the aſſignee; and it was held, that 
they could and ought to join in this caſe, being a mere 

erſonal ation, according to Littleton's rule, which was 
held to be general, without any relation to any privity of 
contrat; and that the covenant being indiviſible, the 
wrong and damages could not be diſtributed becauſe un- 
certain. Mich. 15. Car. 2. Kitchin and Knight v. 
Buckley. 

Joint-tenants and tenants in common are to join 7 
gquare impedit, the firſt, becauſe they are jointly ſeiſed, 
and claim by a joint title; the latter out of neceſlity, 
becauſe the thing is intire. Co. Lit, 197. b. 2 And. 23, 
63. Comp. {Incumb. 253. and vide ſup. 7 Ann. _ 18. 

If joint-tenants or tenaats in common refuſe to ſet out 
their tithes, the ation muſt be brought againſt them both; 
but if one of them only occupy the land, the action is to 
be brought againſt him; or if one joint-tenant or tenant 
in common ſets out the tithes, and the other takes them 
away, the action muſt be brought againſt the wrong.doer. 
Hutt. 121. Cro. Fac. 86, 362. 

If a leaſe for years be made to B. and C, rendring 

' rent, and C. aſſigns his moiety to D. and after the rent 
is arrear, the leſſor may bring an action of debt for the 
rent againſt B. and D. for the reverſion remains intire. 
Palm. 2.83. | 

If two joint-tenants bring treſpaſs, and pending the action 
one of them dies, the writ ſhall abate; /ecus if brought 
againlt them, for in the latter caſe the action is both joint 
and ſeveral. Cro. Fac. 19. 4 Med. 249. S. P. 

Alſo where a guare impedit is brought by two joint- 
tenants, and pending the action one of them dies, the 
writ ſhall not abate; and this out of neceſlity, left the 
ſix months ſhould elapſe, and thereby the action be loſt, 
Cro. Jac. 19. | 

If one joint-tenant refuſes to join in action, he may 
be ſummoned and ſevered; but herein it is to be obſer- 
ved, that if the perſon ſevered dies the writ abates, be- 
cauſe the ſurvivor then goes for the whole, which he 
cannot do on that writ, where on the ſummons and ſe- 
verance he went only for a moiety before, for the writ 
cannot Have a double effect, to wit, for a moiety in caſe of 
ſummons and ſeverance, ani for the whole in caſe of ſurvi- 
vorſhip; and the law is the ſame if ſuch joint- tenants pro- 
ceed without ſummons and ſeverance, for ſince both by 
the writ might by poſſibility recover their moieties, they 
ſhall not go on for the whole in caſe of ſurvivorſhip, be- 
cauſe the words and effect of the writ at the time of its 
firſt purchaſing was that each might recover his moiety, 


and therefore a new writ muſt be 


JO1l 
urchaſed fe 
one to proceed for the whole. Co. Lit 188. © —_ 
But in perſonal and mixt actions where there is ſummong 
and ſeverance, and yet after ſuch ſummons and ſeverance 
the plaintiff goes on for the whole, there if one of them 
dies, yet the writ ſhall not abate, becauſe they go on for 
the whole after ſummons and ſeverance; and if the 
were to have a new writ, it would only give the court 
authority to go on for the whole. Co. Lit. 197. 
So if two-joint tenants bring a writ of ward, and 
they are ſummoned and ſevered, and the ſevered perſon 
dies, the writ ſhall not abate, becauſe after ſuch ſcye- 
rance he went on for the whole; and fo he does in 
this caſe, after the death of his companion. Co. Liz, 
I97. 
So in quare impedit by two joint-tenants, and one is 
ſummoned and ſevered, and the ſevered perſon dies,” the 
writ ſhall not abate, becauſe the advowſon is an intire 
thing ; and he proceeded for the whole after the eve. 
rance, and ſo he may after the death, &c. Co. Lit, 
6 Dyer 279. | 
f two joint-tenants bring an affile, and the one is 
ſevered, it it be found that the other had goods taken 
upon the land, he ſhall recover ſole damage for them, 
11 H. 4.17. 1 Roll. Abr. 571. 
| Wherever tenants in common ought to join in action, 
and one alone brings the action, the defendant ought to 
plead the tenancy in common in abatement, which is a 
defence the law allows him, that he may not be twice 
charged; but if he plead in chief, and it be found againſt 
him, the plaintiff ſhall have judgment, becauſe he loſes 
the opportunity of pleading in abatement by pleading to 
the right of the action. oor 466. Cro. Eliz. 554. 
Skin. 12, 1 Salk. 4, 32. 1 Mod. 102. 2 Lev, 113, 
Carth, 63. 
If joint-tenancy be pleaded by fine or deed in abate- 
ment of the demandant's action, he cannot take a gene- 
ral averment that the tenant is ſole ſeiſed, for that were 
directly to contradict them, and ſet them aſide by a mat- 
ter of leſs farce and ſolemnity than they are; but he 
may confeſs the joint-tenancy which the tenant pleads 
after the fine levied, but that the joint-tenant not named 
releaſed to the tenant before the writ brought, or that 
both the conuzees enfeoffed one who enſeclied the te- 
nant; but at this day, if the tenant had been enfeoffed 
by deed, and had pleaded joint-tenancy to abate the de» 
mandant's writ, the demandant might have averred ge- 
nerally, that the tenant is ſole feiſed, for the ſtatute of 
34 Ed. 1. de conjun&tim feoffatis extends to joint-tenancy 
by deed, though not by fine ; but by the Common law 
the demandant was not allowed that plea, where the te- 
nant claimed under a deed, no more than when he 
claimed under a fine ; but if the tenant claims by feoff- 
ment in pais, and pleads that in abatement of the de- 
mandant's action, the demandant may aver ſole tenancy, 
becauſe the feoffment is to be proved viva voce per pares, 
whoſe credit is not more regarded by the court than the 
demandant's. 2 {nft. 523, 524. ; 
By the Common law joint-tenants and tenants 1n 
common had no remedy againſt each other, where ons 
alone received the whole profits of the eſtate, for he 
could. not be charged as bailiff or receiver to his compa- 
nion, unleſs he actually made him ſo; but now by the 
4& 5 Ann. cap. 16. it is provided, That they and their 
executors and adminiſtrators may have an account again. 
the other as bailiffs, for receiving more than their pro- 
portion, and againſt their executors and adminiſtrators. 
Co. Lit. 172. a. 186. a. 200. b. 3 Lem. 228. 50- 
if two had a ward in common, and one took all the pro» 
fits. F.N.B. 118. 
But if one joint-tenant or tenant in common had 
ejected or with-held the poſſeſſion from his companion, 
ſuch joint-tenant or tenant in common fo ejected might 
have maintained an ejedione firme againſt ſuch ejector; 
&c. Co. Lit. 199. b. 
Alſo one joint-tenant or tenant in common 
fend againſt the ſtatutes againſt forcible entries, 
the forcible ejecting, or forcibly holding out his c 


may of- 
either by 
ompa- 

nion ; 
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ion ; for though the entry of ſuch a tenant be lawful 
;r mie & per tout, ſo that he cannot in any caſe be pu- 
iſhed in an action of treſpaſs at the Common law ;z yet 
the lawfulneſs of his entry no way excuſes the violence, 
or leſſens the injury done to his companion, and conſe-. 
quently an indictment of forcible my into a moiety of 
2 manor, &c. is good. Latch 224. Palm. 419. 
But though joint-tenants and tenants in common be- 
ing aftually ejected, had theſe remedies at Common law, 

et ſuch remedies were only extended to things real ; and 
there was no remedy where a horſe, hawk, &c. were 
ſeiſed by one joint-tenant or tenant in common, but by 
reſeiſing it again when a proper opportunity ſerved. Lit 

« 323+ 
os [3.8 be two tenants in common of a manor to 
which waif and ſtray belong, and a ſtray doth happen, they 
are tenants in common of the ſame; and if the one doth 
take the ſtray, the other had no remedy by action but to 
take him again ; but it by preſcription, ' the one 1s to 
have the fiſt beaſt happening as a ſtray, and the other 
the ſecond, there an action lieth, if the one takes that 
which pertains to the other. Co. Lit. 200. a. 

So if there be two tenants in common of a park. or 
dove-houſe, and one of them deſtroy all the deer, or takes 
all the old doves, and deſtroys the flight ; or if two have 
land and mere-ſtones in common, and one of them carry 
them away ; or if they have a folding in common, and 
one diſturb the other to erect hurdles, in all theſe caſes 
treſpaſs guare vi & armis lies. Co. Lit. 200. a. b. 

If two ſeveral owners of houſes have a river in com- 
mon, and one of them corrupt it, the other ſhall have 
an ation on the caſe. Co. Lit. 200. b,, _ 

If one be willing to repair a houſe or mill which he 
holds in common, or jointly with another, he may 
have a writ De domo reparanda againſt him, Co. Lit. 
| 200. 6. | 

If land be given to two for life, and to the heirs of 
one of them, and tenant for life do waſte, he that hath 
the fee, cannot have an aQion of waſte on the ſtatute of 
Glouceſter, but he may have one on Y/e/tm. 2. cap. 22. 
which enacts, That if there be two tenants in common 
of a wood, turbary, priſcary, &c. and one do waſte, the 
other ſhall have a writ of waſte, and the waſter ſhall 
have eletion before judgment, either to have his part 
certain afſigned to him by the oath of twelve men, (and 
then the ace waſted ſhall be aſſigned for part thereof, ) 
or to grant that he will take no more for the future 
than his companion ſhall approve of; and this a&t by 
conſtruction has been held to extend to joint-tenants, 
but not to parceners, becauſe they might have the writ 
De partitione facienda at Common law. Co. Lit. 200. b 
2 Infl. 403. | 

For more learning on this ſubjett, ſee 3 Bac. Abr. and 
I4 Vin. Abr. tit. ; Hncpond an and Tenants in common 

Fointure, (Funftura) Is a covenant whereby the 
huſband, or ſome other friend in his behalf, aſfureth unto 
his wife, in reſpeRing of marriage, lands or tenements for 
term of life, or otherwiſe. F2/*. Symbol. part 2. lib. 2. 
tit. Covenants, ſee. 128. 27 Hen. 8. cap. 10. It isfo 
called, either becauſe granted ratione junfture in matri- 
monio, or becauſe the land in frank-marriage is given 
- Jointly to the huſband and wife, and after to the heirs of 
their bodies, whereby the husband and wife are made 
Joint-tenants during the coverture. Co. lib. 3. Butler 
and Baker's caſe, fol. 27. See Frank-marriage, Foin- 
ture is alſo uſed as the abſtraft of joint-tenants. Co. /:b, 
3 fol. 3. Marguis f WWincheſter's caſe. Funftura is al- 
lo by Bratton and Fleta uſed for joining of one bargain , 
to another. Fleta, lib. 2. cap. 60, and therefore jointure. 
in the firſt ſignification may be ſo called, in reſpe& that 
it 1s a bargain of livelihood for the wife, adjoined to the 
contract of marriage. Corvell. . VF 

Jointure, 1s a competent livelihood of freehold for 
the wife of lands, &c. to take effe& preſently in poſſeffion 
or profit after the death of the husband, for the life of 
the wiſe at leaſt, if ſhe herſelf be not the cauſe of the 


Fcenination or forfeiture thereof, Co. Lit, 36. b, 4 
9. 26, 


Jot 
It having been determined that at Common law 4 
woman could not be endowed of an uſe, and moſt lands 


before the 27 Hen. 8. being put in uſe, ſo that there was 
no confidence to be had in the dower at the Common 


law; this obliged the wife, or her friends, either before 


or after the marriage, to procure the husband to take the 
legal eſtate from the feoffees, and ſettle it to the uſe of 
him and his wife for life, or in tail, with what remain- 
ders over he pleaſed; and this ſeems to have been the 
original. of jointures. 3 Bac. Abr, 221, See Dower; 
Eurteſy of England, 

But tho? this method was an effeQual ſecurity to the 
wife, yet was it of no ſervice to the husband, or his 
heirs, in barring her of her dower before the 27 Hen. 8. 
for by the Common law a woman could not be barred 
of her dower by any affignment or afſurance to her of 
other lands whereof ſhe was not dowable, (except in the 
caſe of dower ad oftium eccleſiz, or ex afſenſu patris, 
which were allowed to be dowers or jointures of them- 
ſelves, and were a good bar of any other dower,) if ſuch 
aſſignment, or aſſurance was made by the husband before 
marriage or after, or by the heir after his death ; and tho? 
they were expreſsly ſaid to be in full bar and recompence 
of her dower, yet might ſhe recover her dower notwith- 


part of all her husband's lands, veſted and fixed in her 
immediately upon the marriage and the husband's ſeifin 


fetred or extinguiſhed but by a releaſe thereof, and 
if no ſuch releaſe were made, - it continued till in being, 


| for want of the proper means to deſtroy it ; and if it ſtill 


exiſted, her remedy was open to recover and reduce it 
into poſleflion ; and of this there can be no doubt as to 


to his wiſe after marriage, in lieu and ſatisfaction of 
dower, for ſhe is not at this day bound in ſuch caſe ; and 
if it were made before marriage, it was at Common law 
no bar, for two reaſons; 1x. Becauſe at the time of ma- 
king thereof ſhe had no title to dower, and therefore an 
eſtate made to her then could be no bar to a right which 
accrued to her after, 2, Becauſe immediately upon the 
marriage the right firſt veſted in her, and could not be 
extinguiſhed or barred but by a releaſe thereof ; ſo if ſuch 
aſhgnment or aſſurance were by the heir 7 pars, this was 
no bar neither 3 but if it were by indenture or fine, then 
it ſhould ſeem an eſtoppel to her to demand any other 


certain ; and ſhe has by this acceptance concluded herſelf 
to demand any thing more. 4 Co. 1. Yernon's caſe. 


2 Brownl. 132. 4 Co. 5. 


I. Of jointure becoming a bar of dower by ſtat. 27 Hen. 8. 
and the rules to be obſerved in making a good jointure, and 
ſuch a one as will be an effettual bar of dower. 


2. How far the atts of a jointreſs, or her huſband's atts 
may defeat her of this proviſion ; and how far ſhe is intitled 
to the aid and aſſiſtance of a court of equity, 


I. Of jointure becoming a bar of dawer by flat. 27 Hen. 8. 
and the rules to be obſerved in making a good jointure, and 
ſuch a one as will be an effettual bar of dower. k 


' The maxims of the Common law, that no right could 
be barred before it accrued ; and that a right or title to a 
freehold could not be barred by acceptance of a collateral 
ſatisfaftion, and the reaſons aforeſaid allowing the wife 
to claim her dower, and alſo the benefit of ſuch ſettle- 
ment as was made on her, which being contrary to ju- 
ſtice. Co. Lt, 36. 6. | 

By the flat. 27 H. 8. cap. 1. ſed. 6. it is enacted; 
i That whereas divers perſons have purchaſed, or have 
eſtates made and conveyed of and in divers lands, tene- 
ments and hereditaments unto them and their wives, and 
to the heirs of the husband, or to the husband and the 
wife, and to the heirs of their bodies begotten, or to the 
husband and to the wife for term of . ing lives, or for 
term of the life of the ſaid wife, or where any ſuch eſtate 


or purchaſe of any lands, tenements or pm wor 
ath 


ſtanding ; ſhe having a right to be endowed of the third: 


thereof ; and this = like all others, could not be tranſ- + 


any eftate or purchaſe procured by the husband to be made : 


dower, becauſe her title to dower was then complete and _ 


Dyer 91. Co. Lit. 34. b. 36.6. Bro, tit, Dower 97. 


g2<2 cs. Lone, FE 
a  Pneges $i n 2 POE OI 6 I 
—_ ——  — tl _ 


- pe RA re OE nn LP 
- FO > 4k vo, x" RE RAS 


5 Fn WED 4,4 
_ 'S. -"eþ + { 
_ i A & » ERIE oo. o 
. Gs os ery een > _ "s La s _- = , _ —_— 
\ NTEGE wc hd tPA WE EET an rr IE RY 


n IJ 
KGIETIS > > 
COP ITE 


pororuprmmne yy FI R2 
ev 4 ne fe 


So . - 3 
. Se - - 
_- my PR Ce SF Sg my 
ethic gre, > . - * 


wo One, - 


_ 


; fi 
y 3" 
\ 1 
oo 
” *. 
| "7 
[ $ \ 
© 
- . Is 
i ok 
” Tj \ 
7 KS. 
4 19 
Wo J 
"* 
ky 
. 4 
y - 
4 ( 
{ 

,\ l 

- C/ 
7 

C 4 

\ $t+ 

© 

NH j 4 

d | 
: 
$. 

*D 

' 
+#H 

.. 

. , 

7% 

 - 

; 1 

LS. » 
EE 
. oF 
& 
= 
g.*. l 
7. 
35 P- % 
FS 
i 
: Y 
me 
: 
9 
7.7 
we. 
0 F IS 
01 . 
= 
—_— 
= 
p ) 
l 'vY 
BY 4 
; 
I 4 3 
q p 
FF 
[4 * 
* ki] 
o .. 
y + 
: 4 
B21 
BY 
> , 
'F5 »$ 
bh. « Þ ; 
7 | 
CY 
FE 
$ =. 
2 BA 
4 % 
1 b 
4 0 
b —_ 
FF: 
4 ' \ 
p bs # © 
+4 
wy 
A h 
= 
 »S 
[1 o- 

YL *& 
Y is 
[D v4 
= 
k 4 
Fi | 
: - 

i "IN 
= 
v3 
8 7- 
) a 
4 4 
$ 
_ .- 
h \ 3% i 

: z 

- os 

J 4 

- 1 

% : LK 
; * 
* , P 
ys...” 

” 4 vl 

= 

a \ 
£355 

; 4 
 : KY 
we © 
+ Sl 
£5 j 
V1 j 

- 8'Y | 
b 
: 4 
q q . - 1 

% 
[1 oo 
3 
ER 
E 
'B -R 
RAY 
UB 
©! 0 
b 3% 
” "= 
Fs y 
tt : 
: / 
= 
—=- 
Wo 
L T. : 
, 5 x 
= 
bo 
_ 
4 
= _ 
+ I 
KK [ % 
ky 
—— 2 

B+ '9 
THEY 
_"RREEY 
= 
[- l 
"ae 

= : I 

> zZ 

* [» | "34 
== 

H "IY 
R298 
 Firas 

þ- Ee 

TY 
"I. 
x 'S8 
4 "K: 
THY 

© '% q 

$5 By 
is.” » - o 

th 
x 
1 
Tr 
4 i : 
of "y - A 
43 
jp , - 
[27 y . 
+» 
K'ET 
F s 
woo d/. 
BY 
L4 P' 
Ro” 
F £7 
? 
, 
4" 
-uY 
_- 
" 
4 
l 
3 Br 
% 
v | 


} 
4 
# 
xz 
9 
d 
{ 
[1 


te 1 

hath been or hereafter ſha!l be made to any husband and 
to his wife in manner and form above expreſſed, or to 
any other perſon or perſons, and to their heirs and affigns, 
to the uſe and behoof of the ſaid husband and wife, or to 
the uſe of the wife, as is before rehearſed, for the jointure 
of the wife; that then in every ſuch caſe, every woman 
married having ſuch jointure made, or hereafter to be 
made, ſhall not claim nor have title to any dower of the 
reſidue of the lands, tenements or hereditaments, that at 
any time were her ſaid husband's, by whom ſhe hath any 
' ſuch jointure;z nor ſhall demand nor claim her dower of 
and againſt them that have the lands and inheritances of 
her ſaid husband ; but if ſhe have no ſuch jointure, then 
ſhe ſhall be admitted and enabled to purſue, have, and 
demand her dower by writ of dower, after the due courſe 
and order of the Common law of this realm; this a& or 
any law or proviſton made to the contrary thereof not- 
withſtanding. 

$22. 7. Provided, ** That if any ſuch woman be law- 
fully expulſed or evicted from her ſaid jointure, or from 
any part thereof, without any fraud or covin, by lawful 
entry, ation, or by diſcontinuance of her husband, then 
every ſuch woman ſhall be endowed of as much of the 
reſidue of her husband's tenements or hereditaments 
whereof ſhe was before dowable, as the ſame lands and 
tenements ſo evicted and expulſed ſhall amount or extend 
unto. 

Sea. 9. Provided alſo, © That if any wife have, or 


hereafter ſhall have, any manors, lands, tenements or he- 


reditaments unto her given or aſlured after marriage for 
term of her life or otherwiſe, in jointure, except the 
ſame aſſurance be to her made by act of parliament, and 
the ſaid wife after that fortune to overlive the ſame her 
husband in whoſe time the ſaid jointure was made or al- 
ſured unto her; that then the ſame wife ſo overliving 
ſhall and may at her liberty at the death of her ſaid huſ- 
band refuſe to have and take the lands and tenements fo 
to her given, appointed, or aſſured during the coverture, 
for term of her life or otherwiſe, in jointure, except the 
fame aſſurance be to her made by aCt of parliament as is 
aforeſaid, and thereupon to have, aſk, demand, and take 
her dower by writ of dower or otherwiſe, according to 
the Common law, of and in all ſuch lands, tenements 
and hereditaments, as her husband was and ſtood ſeiſed 
of any eſtate of inheritance at any time during the co- 
verture ; any thing, &c, 

To make a good jointure within this ſtatute, the ſix 
following things are to be regarded : | 


I. the eftate muſt take effeft immediately upon the death of 
the husband. Therefore it an eſtate be made to the huf- 
band for life, the remainder to F. 8. for life, remainder 
to the wife for her jointure, this is no good jointure, for 
it is not within the words or intent of the ſtatute ; for 
the ſtatute deſizned nothing as a fatisfaQtion for dower, 
but that which came in the ſame place, and is of the ſame 


uſe to the wife, and though F. $, dies during the life of | 3 


the husband, yet this is not good ; for every intereſt not 
equivalent to dower being not within the ſtatute, is a void 
limitation to deprive the wife of her dower. 4 Co. 3. 
Hutton 51. 

- So if aneſtate be made to the uſe of A. for life, the re- 
mainder to the wife for life, this is not good, though A. 
dies, living the husband. 4 Co. 2. Hob. 151. 

So if an eſtate be made to the huzband for life, remain- 
der to F. S. for years, the remainder to the wife for her 
jointure, this is not good, though the years are expired 
in the life-time of the husband. Hutton 51. Winch 33. 

But if an cſtate be made to the husband for life, the re- 
mainder to F. $. for the life of the husband, to ſupport 
contingent remainders,. remainder to the wife for life, 
this is a good jointure, though not within the expreſs 
words of the” ſtatute, for it is within the equity and de- 
ſign of it. 4 Cs. 3 ; 

If a man makes a feoffment to the uſe of himſelf for. 


life, remainder to the ſon and his wife, and the heirs of 


the body of the ſon, this is no good jointure, though the 
wife hath an immediate freehold ; for to be within the 


I 


J O 1 

caſes of the ſtatute whereby dower is barred, the w: 
» Me w 

Wind ws a (ole property after the death'of her "cine 

A 4” pH in fee to the uſe of the feoffee for life 
mainder to the ule of his ſecond ſon for life, 1 
the uſe of ſuch wife as the ſon ſhall take, 
the heirs of the ſon ; the father dies, the ſon marries and 
dies; the wife is not by this ſettlement barred of her as . 
for this at the time of the creation was no certain pro ; 
ſton for the wife's life, for the ſon might ha _—_— 
and died in the life of the father. I 8d. 4, © 
Bridgman, $.- oY 

A jointure limited to take effe&t immediat 
death of the husband ſhall take effect as well 7 ls 
a natural death ; therefore if the husband enters into re. 
ligion, is baniſhed, or abjures the realm, the wite ſhall 
have her jointure. Co. Lit. 133. Moor 851, 3 Bulſ, 
188. 1 Rol. Rep. 400. 2 Vern. 104. : 

' 2, The eſtate muſt be for term of the wife's life or a 
greater eflate, Therefore if an eſtate be made to the wife 
for the life or lives of many others, this is no good join - 
ture; for if ſhe ſurvives ſuch lives, as ſhe may, then it 
would be no competent proviſion during her life, as every 
Jointure within the ſtatute ought to be. Co, Lit. 26. b. 

36. b, 
4 Co. 2. b, | 

90 if a term for 100 years be limited to the wife, ifſhe 
ſo long live, or abſolutely, this is no good jointure ; for 
the ſtatute provides, that when the wife hath an eſtate for 
life by ſettlement, ſhe ſhall be barred of her dower at 
Common law ; if ſhe hath any great eſtate ſhe hath an 
eſtate for her own life included in it ; but if ſhe hath any 
leſs eſtate, it is out of the ſtatute. C9. Lit. 36. a. 

If an eſtate be limited to the wiſe upon condition, her 
acceptance of ſuch a conditional jointure makes it good ; 
for the eſtate ſupports the wife well enough, and it is in 
her power to continue it during her life ; therefore an eſtate 
limited to the wife durante widuitate is a good jointure 
for it cannot determine but by her aft. 4 Co. 3. a. 

3. The eſtate muſt be made to herſelf and to others in truſt 
for her. This rule, my Lord Coke ſays, is ſo neceſſary 
to be obſerved, that though the wife ſhould aſſent to a 
Jointure made in truſt for her, yet it would not be good ; 
for the ſtatute only bars the dower when by it the poſ- 
ſeſſion (which was formerly an uſe) is executed in her, 
Co. Lit, 36. b. 

But as the intention of the ſtatute was to ſecure the 
wife a competent proviſion, and alſo to exclude her from 
claiming dower, and likewiſe her ſettlement, it ſeems 
that a proviſion or ſettlement on the wife, tho* by way 
of truſt, if in other reſpects it anſwers the intention of 
the ſtatute, will be enforced in a court of equity, 

4. The eſiate muſt be in ſatisfattion of her whole drwer, 
The reaſon hereof is, that if it be in ſatisfaction of part 
only, it is uncertain fot what part it is in fatisfaftion of 
her dower, and therefore void in the whole. Co. Lt. 
6. b. 
If an eſtate be made to the wiſe in fſatisfaftion of part 
of her dower before marriage, and after marriage other 
lands are conveyed to her after marriage, ſhe ſhall have 
dower of all the lands of her husband, notwithſtanding 
the ſettlement is in fatisfaRtion of part. 4 Cv. 5. 

E-> The eftate muſt be expreſſed to be in ſatisfattion of her 

dower ; and how far a collateral recompence ſhall be a bar 
of dower or jointure. My Lord Coke ſays, that it muſt 
be expreſſed or averred to be in ſatisfaCtion of her dower ; 
but guere, for this does not ſeem requiſite, either with - 
in the words or intention of the ſtatute. Co. Lit. 36. 6. 

Therefore where an aſſurance was made to a woman 
| to the intent it ſhould be for her jointure, but it was not 
ſo expreſſed in the deed, the opinion of the court was, 
that it might be averred that it was for a jointure, and 
that ſuch averment was not traverſable, Otwen 33. and 
there ſaid, that it had been ſo likewiſe ruled between the 
Queen and Dame Beaumont. | 

But a deviſe of an eſtate to a wife for life cannot be 
averred to be in ſatisfaQtion of a dower or jointure, un- 
leſs it be expreſſed to be ſo in the will ; for there can be no 


” TC- 
remainder tg 
remainder to 


 ayerment contrary to the will, and conſequently there = 
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ement contrary to the conſideration implied in 
RN Jeviſe, which is the kindneſs of the teſtator. C9. 

, 26, Co. 4. 
et pe Font lands to his wife during her wi- 
Jowhood, and died, and ſhe married again, and brought 
Yower, and this deviſe being pleaded in bar, it was held 
no var: 1ſt, Becauſe a will imports a conſideration in 
:*{eif, and cannot be averred to be in bar of dower, un- 
lo it be ſo expreſſed. 20ly, Dower cannot be of leſs 
eftate than for life of the wife, and a third reaſon ma 
e, that her right to dower cannot be barred by a colla- 
teral recompence, ſince ſuch collateral recompence is no 
proper conveyance of ſuch right. #Z2r, pl. 103. 

A man deviſed his Jands to his wife till his daughter 
ML ſhould arrive at the age of nineteen years, and after 
to AL in tail, remainder over in fee; and deviſes fur- 
ther, that 47; ſhould pay after her age of nineteen years 
to his wife 12 /. per annum in recompence of her dower, 
and if ſhe failed in payment, that then his wife ſhould 
have the land for her life ; the wife before her daughter 
came to nineteen brought her writ of dower, and reco- 
vered a third part 3 and after the daughter came to nine- 
teen, and for non-payment of the 127. the mother en- 
tred; and the queſtion was, if her entry were lawful ; 
2nd arzued that it was, and that by bringing of her writ 
of dower ſhe had not waved the- benefit to have the 
lands by the deviſe, becauſe then ſhe had no title to it, 
but her title accrued aiter, for non-payment of the 12 /. 
But it was adjudged, that ſhe having recovered a third 
part in dower, ſhe ſhould not have the rent by the will ; 
for it is againlt the intention of the will that ſhe ſhould 
have both, and the acceptance of one is a waver of the 
other. Cro. Eliz. 128. Goſling v. Warburton. 

One ſeiſed in fee of lands held in ſoccage, and of other 
I2nds in tail held 7 capite, deviſes by will in writing the 
third part of all his lands to his wife in recompence of 
her dower, and dies; ſhe enters into the third part of 
the fee-ſimple lands without bringing her wiit of dower, 
and therefore the was barred to have any more by 27 FH. 
8. of jointures ; which ſhews that ſhe took this by the 
deviſe, 2s a jointure within that ſtatute, and that taking 
by the deviſe ſhe could have no more than the deviſor 
had power to diſpoſe of, which was only his fee-ſimple 
lands ; and ſhe by entring into a third part thereof ſhews 
her intention to have it as a jointure, (for otherwiſe ſhe 
could not enter till aſſignment by the heir or ſheriff;) 
but in this cafe ſhe being barred only by reaſon of the 
fatute, as the book. ſays; it appears, that before that 
ttatute ſhe would not have been barred of her dower by 
fuch Ceviſe. . Dyer 220. 4 C9. 4+ 

A man marries an orphan of London, who had a great 
portion in the chamber of London, the huſhand dies before 
takins of it out, but mikes his will, and deviſes this 
money to his wife, provided that ſhe ſhould not claim 
her dower; and yet after his death ſhe' brought her writ 
of dower, and thereupon a bill was brought in Chancery 
to have her releaſe her dower, or renounce the deviſe, 
and for an injunQtion in the mean time, but could not 
prevail; the money belonging to her in her own 
rght by the cuſtom, for want of the huſband's altering 
the property thereof ; and tho? he had, yet it was admitted 
It would have been no bar of dower, being totally col- 
lateral thereto; though it ſhould ſeem ſhe would in ſuch 
caſe have forfeited the money by ſuing for dower. 2 
Vent. 340. and x Chan. Caſes 181. Pheaſant's caſe. 

On this diſtinion it hath been often ruled in Chan- 
cery, that if lands, money, goods, Oc. are deviſed to a 
woman, without ſaying in lieu or ſatisfaftion of dower, 
&c. yet the wife ſhall have both ; becauſe a deviſe is to 
be conſidered as a bounty, and implies a conſideration in 
tielf, but if it be ſaid in lieu or reco2mpence of dower, 
there the wife cannot have both, but may wave which 
ſhe pleaſes. 2 Chan. Ca. 24. 2 Fern. 365, Preced. 


IR, 127, 


 _F- 8. deviſed Jegacies to his wife out of his perſonal 
eltate, and deviſed to her part of his real eſtate during 

her widowhood, and deviſed the reſidue of his eſtate to 
trultees for twenty-one years, for payment of debts and. 


cies, _ the remainder of the whole eſtate he de- 
OL. HM. 


£24 
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| viſed to the plaintiff, (who was his godſon, and of his 


name, but a remote relation,) for life, and to his firſt 
and other ſong in tail ; and my Lord Chancellor Somers 
decreed, that though it was not declared in the will to 
be in lieu and fatisfaftion of dower, yet as it may be 
Pe collected to be lo intended, (he having made a 
diſpoſition of his whole eſtate,) and as a collateral ſatiſ- 
faction, may be a good bar to dower in equity, though 
not at law; that ſhe muſt either take her dower, and 
wave the deviſe, or accept the deviſe, and wave the 
dower; but this decree was reverſed by 1/7;2ht Lord 
Keeper, and the decree of reverſal affirmed in parlia- 
ment. 2, Vent. 365. Lawrence v. Lawrence, Abr. Eg. 
218-9. S. C. and vide 1 Vern. 463. | 

F. 8. feifed of copyhold lands belonging to the manor 
of WVhitchurch, in which manor there is the followin 
cuſtom, viz. that the firſt wife of every tenant ſhoul 
have her free bench in all the lands whereof her huſband 
was ever ſeiſed during the coverture ; the ſecond wife a 
moiety, and the third a third part fo long as ſhe kept her 
husband above ground; F. $. in conſideration of a mar- 
riage and marriage portion, covenants with truſtees that 
within two months after the marriage he would ſettle all 
bis lands to the following uſes, viz. As to part of the 
lands; to the uſes of himſelf and his wife for their lives, 
remainder to the firſt ſon, Ec. in tail male; and as to the 
other moiety, to the uſe of himſelf for life, remainder 
to his firit ſon, &c. with a proviſo, that the lands fo 
ſettled on the wife ſhould be in lieu of her cuſtomary 
eſtate ; and one of the points in this caſe was, whether 
this jointure not being made expreſsly in lieu of her 
dower, but only ſaid fo in the proviſo, and ſhe being 
an infant at the time of making the articles, and not a 
party to them, ſhe would be excluded from claiming her 
free bench; and it was held, that ſhe ſhould be obliged 
to abide by her jointure; and the caſe of Y7z:t and 
Longdon was cited, where a ſum of money was ſeitled 
upon a woman before marriage for her proviſion and 
maintenance; and the Maſter of the Rolls was of opi- 
nion ſhe ſhould have both that and her dower ; but the 


Chancellor reverſed the decree ; and confined her to her _ 
ſettlement. Mich. 6 Geo. 2. Fordan v. Savage. 3 


Bac. Abr. 226. 


6. The eflate muſt be made during the caverture. T his 


the veiy words of the act of porliament require, and 
therefore if a jointure be made to a woman during co- 
verture in ſatisfation of dower, ſhe may wave it after 
her husband's death ; but if ſhe enters and agrees thereto, 
ſhe is concluded ; for though a woman is not bound by 
any ac when ſhe is not at her own diſpoſal, yet if ſhe 


agrees to it when ſhe is at liberty, it is her own a&, and 


ſhe cannot avoid it. Cs. Lit. 36. 4 Co. 3. 

If a jointure be made to the wife before coverture, 
and the husband and wife alien by fine, the wife ſhall 
not afterwards be endowed of any lands of her husband's; 
for ſince ſhe quitted her dower when ſhe was at her own 


diſpoſal, ſhe can claim nothing but the jointure, and + 


that ſhe has paſſed away by the fine levied ; but if the 
jointure was made during the coverture, and then ſhe 
relinquiſhed it by fine, yet ſhe ſhall have her dower of the 
other lands ; for the acceptance of a jointure during the 
coverture is no bar of her dower, and ſhe paſling of it 
by fine cannot be conſtrued as acceptance of property in 
them, ſince that is capable of another conſtruCtion, viz. 
to bar her dower in thoſe lands. Co. Lit. 36.b, x 
a 163. | | | 
he husband after marriage ſettled lands to the uſe of 
himſelf and wife in tail, for her jointure, and during the 
coverture part of the Jands were evicted, and the huſ- 
band died, and the wife entered into the reſidue; and 
upoty a reference out of the court of wards to the two 
Chief Juſtices, it was reſolved, that ſhe ſhould have a 
recompence for the part evicted. Ar 717. pl. 1002. 
A ſeignory was granted to the husband and wife, and 
their heirs, the tenant attorns, the husband dies, and the 
ſeignory ſurvives to the wife, and ſhe brought her writ of 
dower, in bar of which the heir pleads acceptance of 
homage from the tenant ; and this was held a good bar ; 
for though ſhe might have diſagreed to ſuch eſtate during 
41 the 
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the coverture, yet by the acceptance of homage ſhe hath 
concluded herſelf; and this caſe differs from the afſign- 
ment by the heir in pais and her acceptance ; becauſe if 
he gives her a wrong eſtate, and ſhe accepts thereof, this 
is no bar of her rightful eſtate ; but here ſhe having two 
titles, either as a purchaſer to have the whole, or as a 
wife to have the third part, her acceptance of the one is 
a waver of the other, becaufe ſhe cannot have both out 
of the ſame land. 3 Leon. 272, 3 Co. 27- 

If lands are given to husband and wife, and the heirs 
of the husband, who dies, the wife may diſagree to this 
eſtate made during the coverture, and then it will be an 
eſtate to the husband and his heirs ab intzo, and ſo ſhe ſhall 
have her dower thereof ; but if an eſtate be made to the 
husband and wife for the liſe of the husband, remainder 
to the right heir of the husband, it ſhould ſeem ſhe can- 
not in this caſe diſagree, becauſe the eſtate upon the huſ- 
band's death is determined and gone; though by this 
contrivance all women may be defeated of their dower as 
to eſtates purchaſed after the marriage. Perk. 352—3. 
3 Co. 27. | 

If an eſtate be made to the wife for her jointure during 
the coverture, the remainder to . 8. in fee, and the wife 
waves this jointure, F. S. ſhall have the remainder ; for 
here was a particular eſtate at the time of creating the 
remainder, fo that it had the circumſtances of a remain- 
der, being the reſidue of a particular eſtate then in being ; 
and fince the particular eſtate was defeaſible by an aCt that 
could not hurt the remainder, the remainder upon ſuch 
FA a2 of the particular eſtate comes in being. Cz. 

it. 29. b. 

A x. covenants to ſtand ſeiſed to the uſe of himſelf 
in tail, the remainder to his wife for life, the remainder 
to B. in tail, and then he makes a feoffment in fee to the 


uſe of himlelf and his wife for their lives, as a jointure, ' 


the remainder to C. and dies without iſſue, the wife is re- 
mitted ; for where a later and defeafible, a former and in- 
defeaſible title concur in the ſame perſon, there muſt be a 
remitter. Co. Lit. 348. a. | 

But in this caſe the wife hath two titles, both wavable 


by her, the firſt indefeaſible by any third perſon, the later | 


defealible by a third perſon ; for upon her claiming by the 
ſecond title ſhe waves the firſt, and conſequently the re- 
mainder in B. commences, and he ſhall have his action, 
and therefore ſhe muſt be in her former title, to ſave the 
contention and trouble of the aCtion. Co. Lit 348. a. 

But if an eſtate be made to the husband in tai], the re- 
mainder to the wife for life, the remainders to the right 
heirs of the husband, the husband afterwards makes a feoft- 
ment in fee to the uſe of the husband and wife for their 
lives, the remainder to the right heirs of the husband, the 
husband dies without iſſue ; the wife may claim by which 
ſhe pleaſes, and is not remitted lens wolens, becauſe there 
are not two titles, the one indefeaſible and the other de- 
feaſible by a third perſon, but both equally firm ; for 
the right heir of the husband upon the waver of the rſt 
_ eſtate by the wife can claim nuthing in the land contrary 
to the feoffment of his anceſtor, and therefore that eſtate 
which the wife claims is indefeaſible ; and no ſtranger is 
prejudiced by being put to his action. Co. Lit. 357. 
Dyer 351. 

Bur 3f ſhe makes no eleRion, ſhe ſhall be ſuppoſed to 
be in of her elder eſtate, becauſe every one is preſumed 
to chooſe what is moſt for his benefit. 2 Rol. Abr. 422. 

If the wife has an old right before the coverture, and 
afterwards takes a jointure of the ſame.lands, ſhe ſhall be 
remitted. Cro. 7a. 490. 

An eſtate ſettled to the husband for life, remainder to 
the wife for a jointure, except ſuch of the lands as the 
husband ſhould deviſe ; this exception is repugnant to the 
grant, becauſe the ſettlement might be avoided by the huſl- 
band deviſing the whole. Hob. 72. 

2. How far the atts of a jointreſs or her huſband's afts 
may defeat her of this proviſion z and how far ſhe is intitled 
to the aid and aſſiſtance of a court of equity. It has been 
already obſerved, that if a man makes a jointure on his 
wife before or after marriage, and they both join in a 
fine, that ſhe is ſo far bound thereby, that if the jointure 


] O I | 
was made before marriage, ſhe is barred to cla; : 
any other lands of the a a6ey 3 but if fon 1m 
made during coverture, ſhe may claim Jower in th = 
lands. Co. Lit. 36. Dyer 358. ar 

But if a wife joins with her husband 
ſale of the land by deed indented and in 
not bind her; for a wife cannot be 
court without writ, and there is no wr 
caſe. 2 Inft. 673. Hob. 2.25. 

But if a feme covert joins with her husband in levy; 

a fine to raiſe a ſum of money by way of mortgage fry 
ſhall bind her ; yet in this caſe ſhe doth not abiolutely 
depart with her eſtate for life, but there reſults a truſt t 
the wife to redeem, and to reinſtate herſelf in her 4 
_ 2 Chan. Ca. 162. 

a tenant in tail of a truſt makes a mortoace p 
knowledges a judgment or ſtatute, and then vie oy fr 
and ſettles a jointure, the jointreſs ſhall hold it ſubject to 
the mortgage or judgment, in the ſame manner as if the 
mortgagor or conuſor had been tenant in tail of the legal 
eſtate, and after the mortgage or judgment had levied a 
fine, and made a jointure, becaule the ſubſequent decla. 
ration of the uſe of the fine is merely the att of the te- 
nant in tail, and he cannot by any a& of his own make 
a ſubſequent conveyance take place of a precedent, and 
the rather, becauſe the'feme claims under that fee which 
tenant in tail got by the recovery or fine, and that fine 
was ſubject to all the charges he had lain upon it, 1 Chan, 
Ca. 119, 120. 

If a man before marriage articles to ſettle a jointure on 
his intended wife, and the marriage is conſummated, and 
the husband dies before any ſettlement made, an execution 
of the articles will be decreed in equity. 2 ent. 343. 

So where A. gave a voluntary bond after marriage to 
make a jointure to his wife, and he made a jointure ac- 
cordingly, and then the wife delivered up the bond, and 
the jointure being evicted, the court held that it ſhould 
be made good out of the perſonal eſtate, eſpecially as 
| there were no creditors affected by it ; for the delivery of 

the bond by a feme covert could no way bind her, x 
Vern. 427. Beard and Nuthel. 

So if a jointreſs brings her bill to have an account of 
the real and perſonal eſtate of her late husband, and to 
have a fatisfacion thereout, for a defect of value of her 
Jjointure Jands, which ſhe had covenanted to be and to 
continue in ſuch value, and the defendant inſiſts that this 
is a covenant which ſounds only in damages, and pro- 
perly determinable at law; tho* it be admitted that a 
| court of equity cannot regularly afleſls damages, yet in 
this caſe a Maſter in Chancery may properly inquire into 
the value of the defect of the lands, and report it to the 
court, which may decree ſuch defect to be: made good, or 
ſend it to be tried: at law upon a guantum dammficat'. 
Abr. Eq. 18. 

If there be a jointreſs, and a covenant that her jointure 
ſhall be of ſuch a yearly value, and it falls ſhort, tho' her 
eſtate be not without impeachment of waſle, yet ſhe may 
commit waſte ſo far as to make up the defect of the 
jointure. Abr. Eg. 221-2. | 

7. $. made a ſettlement on his eldeſt fon for life, with 
remainder to his firſt and other ſons in tai}, remainder 
over, with power to his ſon to appoint any of the lands 
not exceeding 100 /. per ann. to any wife he ſhould after- | 
wards marry, for a jointure, (the father being under an 
apprehenſion that he was then married to. a woman which 
the father diſlik'd, and had no intention his ſon ſhould 
provide for ;) the father died, and the ſon married tht 
very woman, (tho* there was ſtrong preſumptive proof 
that he was married to her before,) and after marriage 
appointed certain lands to truſtees in truſt for her, for a 
jointure, and covenants that if they were not of 100/. 
per ann. value, that upon requeſt made to him any tim? 
during, his life, he would make them up ſo much out of 
other lands in h's power ; he lived ſeveral years, and no 
complaint was made that the lands were not of that va- 
lue, nor requeſt to make it up, anddied ; upon iſſue upon 
a bill brought by the widow to have the jointure made up 
ro0l, My Lord Keeper ſaid, that a proviſion for 2 


in a bargain and 
rolled, yet it ſhall 
examined by an 
it allowed in this 
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e or children was not to be conſidered as voluntary 
_ and therefore decreed the deficiency to be 
| pc's ups notwithſtanding the circumſtances of the caſe, 
and her neglect in not requeſting it during coverture ; for 


I'K E- 
this tranſmitted to the ordinary, tho” it takes away the 


neceſlity of any ſentence of excommunication. Yent. 146. 
23 Car. 2. B, R. Dyer v. Eaſt. 


plwich, Its ftreets how repaired, and miniſter pro- 


the laches of a feme covert cannot be imputed to her. f vided for, 13 El. c. 


222. Hill 1501. Fothergill v. Fothergill. 

ur men is Rowan by an heir at law, .or any other 
perſon, againſt a jointreſs, whereby the party would avoid 
the jointure, under pretence that his anceſtor was only 
tenant for life, &c. and he ſeeks for a diſcovery of deeds 
and writings, whereby he would avoid the title of the 
jointrels, he ſhall never have ſuch a diſcovery, unleſs he 
by his bill ſubmits to confirm her title, and then he ſhall. 
2 Vern. 701. 1 Vern. 479. S. P. tho'the jointure was 
made after marriage. vee 14 /7z. Abr. tit. Fointreſs and 
Fointure. ' 

Journal, A diary or day-book. Tournals of parlia- 
ment are not records, but only remembrances: And are 
neither of neceſſity, nor have been of long continuance. 
See Hib. Rep. fol. 109. hg 
ourney:Choppers, Were regrators of yarn mentioned 
in tat. 8 Hen. 8. c. 5. whence the firſt part of the word 
is derived, is ſomewhat obſcure : but choppers are to this 
time known to be changers; as to chop and change is a 
familiar phraſe. Cowell, edit. 1727, See Chop-chirch. 

Journey-man, ( from the French word journte, that is, 
a day or day's work) Is properly a perſon who wrought 
with another by the day, though now by the ſtatute made 
5 Eliz, cap. 4. it is extended to thoſe likewiſe, who co- 
venant to work with another in his trade or occupation 
by the year. By ſtat. 28 H. 8. c. 5. Journeymen 
are not to be reſtrained by oath or bond from ſetting up 
their trade, See Apprentice, Servants, ; 

Journeys accompts, ( Diete computate ) Isaterm in 
the law, to be thus underſtood : If a writ is abated without 
the default of the plaintiff or demandant, but merely by 
default of the clerk, either for falſe Zatin, variance, or 
want of form z or by default of the ſheriff, as for want 
of a good ſummons ; in all theſe caſes the plaintiff may 
purchaſe a new writ, which if it be purchaſed by journeys 
accompts, that is, within as little time as poſſible after the 
abatement of the firſt writ, and the ſpace of fifteen days 
has been held a convenient time for the purchaſe of it) 
then this ſecond writ ſhall be a continuance of the firſt. 
But where the firſt writ abateth by the default of the 
 demandant himſelf, as by miſtaking the name of the te- 
nant or of the vill ; or where it abateth for non-tenure of 
the whole, as it ought, becauſe the firſt writ was brought 
without any manner of cauſe; in all theſe caſes the 

laintiff ſhall not have a new writ by journeys accompts. 
his writ muſt be brought in the ſame court where the 
firſt writ was, and of the ſame quantity in that writ 
contained : It muſt be between thoſe who are parties to 
the firſt, as where one of the plaintiffs or defendants dies ; 
but in no caſe where there is but one plaintiff : Nor will 
it lie except where the firſt writ is ſerved and returned on 
record, See Co. Rep. 6b. fol. 9g. Spencer's caſe, and 14. 
Vin. Abr. tit. Journeys accounts. h 

Jpſo facto, By ſtat. 13 Z/:z. 12. The church is 
made void for not reading the articles ; adjudged that 
there needs no deprivation, but it becomes void preſently 
by not reading the articles, Cro. Eliz. 679. Trin, 41. 
Eliz. B. R. Baker v. Brent and Robinſon. ef 

Upon an indictment for ſpeaking againſt the book of 
Common Prayer, Fenner J. doubted, whether the juſtices | 
of oyer and terminer may give judgment of deprivation, 
tho' the ſtatute ſays, that the offender ſhall be deprived 
iþſo fafta. Allo it does not appear, whether the defendant 
be curate of the pariſh where he refuſed to fay Divine | 
ſervice; and if he be not, then he is not puniſhable by! 

= ſtatute, Gold/b. 162. pl. 95. Hill. 43 Elz. Horne's 
caſe, 

The ſtat. 5 E4. 6. 4. ſays, that he that ſtrikes in a 
churchyard, ſhall be excommunicated iþ/s fads, yet that 
s to be intended after a ſentence declaratory, or convic- | 
tion; otherwiſe there can be no abſolution. Cre. £. 919. 
Hill. 43 Eliz. B. R. Sonham v. Trundle, S. P. Arg. Cre. 
E. 680. cites D. 18 Eliz. 275. He does not ſtand ex- 


Ln BK | 


2 | \ 
jre ad largumi, To go at large, to eſcape, to be ſet 
at liberty, Cowell, edit. 1727. 

Ireland, "= an aCt of parliament (called Poyning”s 
law) made in Jreland in 10 H. 7. it was enacted, that 
all ſtatutes made in England before that time ſhould be 
of force and be put in ure in the realm of Ireland. Co. 
Lit. 141. b. | 

Acts of parliament made in England ſince the a& of 
10 #7. 7. do not bind them in Jreland; but all ats made 
in England before 10 H. 7. do bind them in [reland by 
the ſaid aCt made in Jreland. 10 H. 7. cap. 22. 12 Rep. 
I1l. Hill. 10 Jac. "Moe 

Lord Coke in 2 Inft. 2. ſays, that by this law [but 
there cites it as made 11 H. 7.] Magna Charta extends 
into /reland, 4 Inſt. 351. recites the ſtatute more fully, 
and ſays, that aQs of parliament made in England ſince 
that time, wherein 7reland is not particularly named or 


be governed by the ſame law, yet it is a diftin& realm or 
kingdom, and hath parliaments there. S. P. Arg. Cart. 


4 & $- Z Rep. 23. in Calvin's caſe, Fenk. 164. pl. 
14. In acts of parliament Zreland ſhall not be bound 
without expreſs words, though the nature and reaſon 
of the aCt extends to Jreland. Skin. 519. Trin. 6 
I. & 1. B. R. in caſe of Phillips v. Bury. Th&' 
Treland has its own parliaments, yet it is not abſo- 
lute, & fur juris; for if it were, England has no power 
over it, and it would be as free after conqueſt and ſub-= 
Jjetion by England as before. And that it is a conquered' 
kingdom is not doubted, but admitted in Calvin's caſe 
ſeveral times, &c. Laugh. 292. Hill. 21 & 22 Car. 2. 
C. B. per Vaughan Ch. J. in cal? of Craw v. Ramſey. 
And bid. 300, fays, It is a dominion belonging to the 
crown of England. And ibid, 301, That its having a 
parliament is gratzia regis, ſubje&t to the parhament of 
England, It is to be conſidered as a provincial govern= 
ment, ſubordinate to, but not part of the realm of Eng- 
land. Mich. 11 Geo. 2. in caſe of Otway v. Ramſey, 
And by ſtat. 6 Geo. 1. cap, 5. ſe, 1. The kingdom of 
Ireland ought to be ſubordinate to and dependant upon the 
imperial crown of Great Britain, as being inſeparably 
united thereunto. And the King's Majeſty, with the 
conſent of the lords and commons of Great Britain in 
parliament, hath power to make laws to bind the people 
of Ireland. | 

Lands in Jreland are not bound by a ſtatute in Eng- 
land, but their perſons are. Cart. 186. Arg. Paſch. 19 
bark 2. C. B. cites 7 Rep, 22, Calvin's cale, and Mod. 
helen is beyond ſea as to the ſtatute of limitations, 
Arg. Hill. 2 W. & M. Show. 197. ſays it was ruled ſo. 

Bond executed in England for a debt in Jreland ſhall 
carry but Engliſh intereſt, Mich. 1700. 2 Vern. 395. 
Lord Ranelagh v. Sir John Champante. 

A writ of error was brought upon a judgment given in 
Treland. It was held, that a day ought to be given by 
rule of court to the plaintiff, to aſfſign his errors, or elſe 
to nonſuit him ; for the defendant could have no /c:, fa. 
into [reland. Vent. 53. Hill 21 & 22 Car. 2. B. R. 


| Anon”. | 


In error of a judgment in B. R. in Jreland, it was 
ſuggeſted that the plaintiff was in execution on the judg- 
ment in Jreland. The court ſeemed to be of opinion, 
that a habeas corpus might be ſent thither to remove him, 
as writs mandatory had been awarded to Calais, and now 
to Ferſty, Guernſey, &c. Vent. 357. Mich. 33 Car. 2. 
B. R, Anow/, 

If a writ of error be brought of a judgment in Treland, 
and judgment affirmed in B. R. here, no captras can be 
in any county of England; becauſe the cauſe of ation 
ariſes in /reland, and there the wenue is laid ; and there- 


communicated until he be thereof convicted at law, and * 


fore the original capias ought to iſſue in lreland, but no 
capias could iſſue out of B. R. in Ireland, and therefore 


not 


\ 


zenerally included, extend not thereunto ; for though it 


180, 198. cites And. 262. Orork's caſe.- 2 Vent. + 
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not here z neither an original nor te/{atum. But the me- 
thod is to ſue out a writ, reciting all the proceedings 
here, direted to the Ch. J. of B. R. in Ireland, and 
there execution ſhall be ſued out for all ; for though the 
judgment be affirmed here, yet the law ſuppoſes the party 
commorant in Jreland; for the coſts are but acceſlory to 
the judgment, and ſuch mandatory writ determines the 
writ of error here, and reſtores the cauſe in Ireland ; 
per Holt Ch. J. 12 Mod. 225. Mich. 10 I, 3. Cot 
v. Lynch. : 

As to the profits of lands in Jreland, a bill here 1s 
good, the perſon being in England; for they are in the 
perſonalty, but as to partition of lands, which is in the 
realty he cannot proceed here; for a commiſſion cannot 
be awarded into [reland. And a bill for partition is in na. 
ture of a writ of partition at the Common law, which 
lieth not in England for lands in Ireland. Fill. 27 & 
28 Car. 2. fer Lord Chanc. 2 Chan. Caſes 214, Cart- 
wright v. Pottus. 

Chancery in England cannot award a ſequeſtration 
= lands in Ireland. Arg. Mich. 1682. Vern. 76. 

arl 4 Arglaſs v. Muſcamp. 

A fine levied here ſhall not bind a man in [reland; 
for he is within the words of the ſtatute, which provides 
for perſons out of the land. PYJ. C. 375: Mich. 4 & 5 
Eliz. StowelPs caſe. t 

Chancery in England will relieve againſt fraudulent 
conveyances gained of lands in Ireland, when the defen- 
dant is in England. Mich, 1682. Vern. 75. Earlof 
Arglaſs v. Muſcamp. | | 

Bill as to-land in Jreland, the title whereof was under 
the act of ſettlement there, was exhibited againſt the de- 
| fendant here on his coming to England, and a ne exeat 
regno granted, and he was put to anſwer a contract made 
for thoſe lands in Treland, and when he departed to [re- 
land without anſwering, he was ſent for over by a 
ſpecial order from the King, and made to anſwer the 
contempt, and to abide the juſtice of this court. Per 
Finch C. Mich. 1682. Vern. 77. cited in the caſe: of 
_ of Arglaſs v. Muſcamp, as the caſe of Archer v. 

Yejlon. | 

ill lies here for relief as to a truſt of lands in 7re- 
land, defendant being in England ; per TS C. Yern. 
405. Mich. 1686. Earl of Kildare v. Sir Morice Eu- 

ace. | 
# A ſubp&na may iſſue out of the Chancery in England 
returnable in the Chancery in Ireland; per {aries C. 
Vern. 406. Mich. 1686. in the caſe of the Earl of Kil- 
dare v. Sir Maurice Euſtace. 

Trover will lie in Zngland againſt tenant by the cur- 
teſy of lands in Jreland, for a converſion of timber in 
Treland; becauſe *tis a tranſitory ation ; but otherwiſe 
of local ations. 1 Salk. 290, Trin. 7 Ann. B. R, 
Brown v. Hedges. | | 

A man may be ſent over to Ireland to be tried for a 
crime there committed, notwithſtanding the clauſe in the 
habeas corpus at. Gibb. 111. Mich, 3 Geo. 1. B. R. 
The King v. Kimberly. 

Juſtices of peace. in England may commit a perſon of- 
fending againſt the 7ri/þ law, in order to his being ſent 
over. Stran. 848. | 

B. R. in England may reverſe judgment given in 

,- R. in Jreland, Br. 7uriſdiftion, pl. 109. cites 34 
Y, 7 nk of error in B. KR, here, of a judgment 
eiven in B. R. in Ireland, is a ſuperſedes to ſtay exe- 
cution there. Cro. f 534+ Paſch. 17 Fac. B. R. The 
Biſhop of Offerie's cale, 

A writ of error was brought to reverſe a judgment 
given in Jrel/and, and an error in fact was afligned, and 
tried in the county next Jreland. The court ruled the 
venire to be well awarded. Lent. 59g. Hill 21 & 22 
Car. 2. B. R. 

Judges in England are proper expoſitors of the 7ri/þ 


laws. Per Tefferies C. afhited with judges. Yern. 422. 
Mich. 1686. Earl of Kildare v. Sir MaSice Euſtace. 


An aCtion of debt was brought in the court of C. B. 
in /reland, againſt an adminiſtratrix, upon a judgment 


in the court of B. R. in England. The defendant pleaded | 


31 Ed. 


fe. 4. c. 10. 


ft. 4+ 


R&B 


in bar a judgment had againſt the inteſtate, j i 
of debt upon bond in the court of Exchequer pO rw 
and upon demurrer, there was judgment for the defendant 
in C, B. and affirmed in B. R. upon a writ of error i 
the/ court of B. R. in England; the principal queſtion was 
whether debt lies in Ireland upon a judgment obtained in 
B. R. in England; and all the court inclined ſtrong! 
that it does not lie; that Ireland is to be conſidered as 4 
provincial government, ſubordinate to, but not part of 
the realm of England ; that ads of parliament made here, 
extend not to 1re/and, unleſs particularly named ; much 
leſs judgments obtained in the courts here ; nor is it poſ- 
ſible they ſhould, becauſe we have no officers to Carr 
them into execution there; for tho” mandatory writs ifle 
thither, yet writs of ordinary remedy do not, as appears 
in Vaugh. 290. Beſides debt on a judgment is. a Jocal | 
action, and muſt be brought in the ſame county where 
the judgment was obtained ; @ fortiori, not in a different 
kingdom. Accordingly the court were of Opinion to af- 
firm the judgment ; but the cauſe ſtood over for another 
argument. Ach. 114 Geo. 2. Otway v. Ramſey. In 
Eafter term following the plaintiff in error declined to 
{peak to it again, judgment was affirmed, jj, &e. 

Parceners ſhall all do homage in Jreland, 14 H. 3. 

The King's officers ſhall not purchaſe lands there 
Ordin. pro Statu Hibern. 17 Ed. 1.c. 1. ; 

Purveyance reſtrained there freely without arreſtments, 
Ord. pro St. Flib. 17 Ed. 1. c. 3. 

Fees of a bill of grace, Or. pro St. Hib. 17 24. 1. 
6: -#e | 
Merchants ſhall carry their goods there freely without 
arreſtments, Ord. pro St. Hib. 17 Ed. 

The marſhal's fee for a priſoner, 
17 Ed. 1. 5. 

Pardon ſhall not be granted there without the King's 
command, Ord. pro St. Hib. 17 Ed. 1. c. 6. 

_ Proceſs ſhall be under the Great ſeal or the Exchequer 
ſeal, Ord. pro St. Hib. 17 Ed. 1. c. 7. 

Aſſizes of novel difſeifin ſhall not be adjourned but in ' 
the county, Ord. pro St. Hib. 17 Ed. 1.c.8. | 

The ſtaple places there, and the cuſtoms of thoſe com- 
modities, 27 Ed. 3. /1.2.C.1. 

Liberties granted to the church and people of [reland, 
21.&d. 2-#: 4+:© I, Ofc 

Buſineſs of the land to be diſcuſſed in council, &:. 
3. fl. 4 £2: 

The King's miniſters ſhall put away all private coun- 
ſellors of their own, 31 Ed. 3. /t. 4. c. 3 


& 


| Inquiſitions to be made of telonies, 31 Ed. 3. /7. 4. 
"a. 

No general pardon to be granted but in parliament, 
31 Ed. 3. }R. 4. c. 6. 

Prelates, &. to certify the ſtate of Ireland truly, 31 
Ed. 3. ft. 4+ G& 7. | 

Miniſters, &c. ſhall not give maintenance, 31 Ed. 3. 


$; C.J. 
rd. pro. St. Hib. 


Exchequer not to hear common pleas, 31 Ed. 3. /t. 4 
C, IT, 

Suggeſtion againſt officers to be under the Eng1:/þ ſeal, 
21 Ed. 4. fl. 4 12. - a 

'The juſtices of Jreland in every county ſhall inquire 
once a year of debts paid to the ſherifts, 31 £9. 3. /t. 4 
Co I 4+ 

Diſcharge in the Exchequer, 31 Ed. 3. /t- 4. c. 15; 

None to be impriſoned unduly, 31 £4. 3. /t. 4. c. 16. 

Annual inquiry of the behaviour of officers, 31 £4. 3- 


C. I7. 
The King's ſubje&s in Ireland ſhall uſe the ſame laws 
with the Engli/h, 31 Ed. 3. /t. 4 c. 18. : 

Miſdemeanors of clerk of the market how puniſhed, 

1 Ed. 3. ft. 4. c. 19. | 
y 5 vat ark th repair thither with their merchandize, 
34 Ed. 3. c. 1 


Engliſh Ch havd lands there may carry and re-Carty 
their goods, 34 Ed. 3. c. 18. 
Iriſh to live on their benefices, x H. 5. c. B. 


Certain Iriſh forbid to continue in England, 1 H. 5: 
c. 8. 1H,6,c.3 2H.6.c8. 
| | Irifl,nen 


I'K-© 


1.3 8 


þi/ſhmen not to be promoted to dignities in the church | Duties on importation of iron, &c. 2 1 & M. /cf, 


k land, & cc * £225: EF: WE: : | | | 
4 hore be principals of any Halls in Oxford, 1 H. 6. 


7 the ſacrament to be adminiſtred in both kinds to the 


--onle there, 1 Ed. ©. c. 1. fef. 7. | 
N Hon biſhops there are to be elected, 1 Ed. 6. c. 2. 
For reducing the rebels-af [reland, 16 Car. 1. c. 28. 
(2. 30, Oe. 1 IF. & M. jt. 2. C. 9. 
The new oaths to be taken in Ireland, 3 W. & M. 


2. *1 An. ft. 2. 6 17. 
"4 Bf Coat the declaration of fidelity, 3 F & 


£2645» Ab | 
we Miley be. and flax may be imported from Ireland 
free, 7 & 8JWV. 3.c. 39. 8B& 9 IV. 3. c. 20. ſet. to. 
3 RL may be imported from ſreland tree, 8 & g IF, 3. 
<2 T0, | 
F ba Sale of the eſtates of 1r4/þ rebels, 11 & 12 //, 3. 
£9; 1-Awn. ft. 1... Jn and 434. 1 fan. /f. 2. 
21. 2& 3 Ann. c.10. 4 Ann. c. 24. 
Augmentations of ſmall vicarages in reland, 1 Ann, 


9 OY OUR a 

Papilts Giſqualified from purchaſing the forfeited eſtates 
in Ire/and, 1 Ann. ft. 1. C. 32+ 

Leaſes, &c. to papiſts void, 1 Ann. ff. 1. c. 32. /. 9. 
except leaſes of cottages under 30s. bid. ſec?. 10. TI'wo 
acres only to be let with a cottage, /e#?. 21. 

Iri/h linen may be exported to the plantations, 3 & 4 
Ann. c. 

New Roſs 2 port for exporting wool, 4 Ann. c. 7. 

Confirmation of a grant to the archbiſhop of Dublin, 
4 Ann. c. 26. | | 

Forfcited impropriations in Jreland applied to the 
building of chantries, &c. 5 Ann. c. 25. 
| Certificate of goods landed in {reland to be ſigned by 
the collector, &c, 5 Geo. 1. c. I, ſet. 5. 27 Geo. 2 

L. I8 ſect. 4+ ; ; 

' India goods not to be imported into Jreland from fo- 
reign parts, 5 Geo, I. c. 11. ſet?, 12. 
he dependency of 1reland aflerted, 6 Ceo. I. c. 5 
* Judicial authority of the houſe of peers in /reland denied, 
6 Ges." 1. cap. 5. ſet. 2. | 

Ships of 50 tons hovering on the coaſt of [reland to 
give bond for proceeding on their voyage, 6 Geoy 1. c. 21. 
fſert. 62. 12 Geo. 2. c. 22. ſett. 1. 

Commiſſioners of exciſe in Jreland to determine of- 
fences in ſhipping wool, &c. 6 Geo. I. c. 21. ſed. 64. 
In running India goods, 12 Geo. 2. c. 32. /. 3. 

Foreign hops not to be imported into /re/and, 5 Geo. 2. 
c. 9. | 

hips to be ſtationed to hinder the exportation of 7r;/þ 
woollen manufactures, 5 Geo 2. c. 21. 

No ſugar, &c. of the Britih Plantations to be im- 
ported into Jreland, unlels ſhipped in Great- Britain, 6 
Geo. 2, c. 1% ſeft. 4. | 

Duties on Woollen or bay yarn from Jreland taken oft, 
12 Geo. 2. c. 21. NY 
 triſþ manufaQures of hemp and flax, may be imported 
free, 16 Geo. 2. c. 26. ſed. b. ; | 

Foreign glaſs not to be imported into [reland, 19 Geo. 2. 
& 12. f. 21, Glaſs not to be exported from Jreland, 
19 Geo. 2. c. 12.:ſect. 21. | | 

Importation of dirty butter from Treland, commonly 

called greaſe-butter, -permited, 3 Geo. 3 c. 20. | 
Importation of tallow, hog's lard, &c. permitted, 
4 Geo. 3. c. 6. | 

Importation of proviſions from 1reland permitte?2, 
4 Geg, 3. . 28. | | 

Se-(Erroy, Trial, Je 

Jron, Exportation of iron prohibited, 28 Eg. 3 c. 5. 
* Iron gads ſhall not be made in reſemblance of ſteel, 
2& 34. 6. c. 26. 

Timber not to be coaled for iron works, 1 El. c. 15. 
23 Eliz. c. 5. 27 El. c 19. hank | 

New iron works not to be erected within 22-miles of 
London, &c. 23 El. c. 5. ſeft. 3. | | 

Nor in Suffex, Surry or Kent, 27 El. c, 19. | 
The iron works charged with amending the roads, | 


2. 0. 4. ſef?. 14, &fc, 
_y be exported, 5 I//, & 1. c. 17. 


c. 20: ſet. 17, | . 

| No drawback of cuſtoms on exporting foreign wrought 

iron, 2 & 3 Ann. c. g. ſee?. 12. | ; 
No drawback on iton or fieel imported and after- 

wards exported to the plantations, 9 Arn. c. 6. ſed. 5. 
Trade with Spa; in unwrought iron permitted, 

9 Ann. c. 21. ſef?, 63. Ls ONES 
Pig iron may be imported from the plantations ftee, 

2 ; Geo. 2, c. 29. 


don, 2.3 Geo. 2. c. 29. orto any port, 30 Geo. 2. c. 16. 
Pp Iron works charged with the land-tax, 4 Geo. 3. c. 2, 
of, 4 « ; | 
ron wire, See Wire, | 


what is expreſſed in dircEt terms, Zeb, 215, 1 Hawk, 


law it 1s taken for any impediment, which hinders a man 
from taking holy orders; as if he be bafe born, ' noto- 
rioufly defamed of any notable ctime, maimed, or much 
deformed, or has conſented to procure another's death, 
and the like, 


Jrrepleviable, or Jrrepleviſable, That neither may 


Diſtreſs, 
Jrvine, A duty of exciſe granted to that town, 
Geo. Ss 60 Ts -- 


rwell, (River). See Rivers, 


jects travelling into 1/eland, 5 El. c. 5. ſe. 5, Fiſhing 
vellels not to proceed on their voya.e to ///?mbny and 
Iſeland, till the 1oth of March yearly, 15 Car. 2. c. 16. 

_ Jſinglaſs, (Gluten piſcium,) A kind of hiſh-glue or 
fiſh-gum brought from //e{and, and thoſe parts, and uſed 
in medicines, and by ſome in the adulterating of wines, 
but for that prohibited by a ſtatute made 12 Car. 2, 


cap. 25. 
e of Ely, See Ely, _. 

tle of Wan, See Wan. 

lle of Wight, See Wight, | 

(ue, ( £xirus, from the French iuer, i. emanare,) 
Tt hath divers applications in the Common law ; ſome- 
times being uſed for the children begotten between a man 
and his witez ſometimes for profit growing from amerci- 
aments or fines; and ſometimes for profits of lands or 
tenements. J/2/2. 2. 13 Ed. 1. cap. 39. Sometimes for 
that point of matter depencing in ſuit, whereupon the 
parties join, and put their cauſe to the trial of the jury : 
And yet in all theſe it hath but one ſignification, which 
is an effe&t of a cauſe preceding, as the children are the 


growing to the King or lord, from the puniſhment of 
any man's offence, is the effec of his tranſgreſſion ; the 
point referred to the trial of twelve men, is the effec of 


general or ſpecial ; general iſſue ſeemeth to be that whereby 
it is referred to the jury, to bring in their virdift, whe- 
ther the defendant have done any ſuch thing, as the 
plaintiff layeth to his charge. For example; It it be an 
offence againſt any ſtatute, and the defendant plead Not 
guilty; this being put to the jury, is called the general 
i//ue. And if a man complain of a private wrong, which 
the defendant denieth, and pleads no wrong nor difleifin ; 
and this being referred to the jury, it is likewiſe the ge- 


| neral iſſue. Kitchin, fel. 225. See Dc@t. and Student, 


fol. 158. The ſpecial iſſue then muſt be that, where 
ſpecial matter bcing alleged by the defendant for his 
defence, both parties join thereupon, and fo go either to 
a demurrer, if it be que/tio 7uris, or to trial by the jury, 
if it be que/tio fatti, 4 Hen. 8. 3. 18 Eliz. c. 12, 
Cowell. OR OTA 


27 El. c. 19. -29 El, c. 19. 
2 OB. Srobes. 


4 K t. Where 


Iron (except gun metal) and copper from Fnglifh oar, . 


ar iron may be imported from 1reland, 7 & 8 I}. I 


Bar iron from the plantations may be imported to Lon- 
Jrony, In libels, makes them as properly libels as 


193» 194- 
Screpalart , ( Irregularitas) Diſorder, In the Canon 


nor ought to be yeplevzed or let at large upon ſureties, as 
Th. diſtreſs ſhall be irrepleviſable. t3 Ed. 1. cap. 2. See 


[cland, Compoſition 11th to be taken as uſual of ſub- 


effeCt of the marriage between the parents; the -profits 


pleading or proceſs. //ue in this ſignification is either 


yore any oy een, Set if #1 bs 2 It o ” - . 
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I S. S 


1. There words ifſue, or heirs of the body, in @ will 
give an eſtate by purchaſe or deſcent. 


2. Where the words iſſue, or heirs of the wk in a deed 
groe an eftate by purchaſe or deſcent ; and where, the ſame 
words are only a deſcription of the perſon. 


3. In what caſes the general iſſue may be pleaded. 


1. Where the words iſſue, or heirs of the body, in a will 
give an eflate by purchaſe or deſcent. 


A. ſeifſed in fee of Black-acre, Green-acre, and I/hite- 
acre, has iſſue a ſon and two daughters, and deviſes 
Black-acre to the ſon and his heirs, Green-acre to the 
eldeſt daughter and her heirs, and White acre to the 
youngeſt daughter and her heirs, and if any of his children 
die without iſſue of her body, then the other ſurviving 
ſhall have totam illam partem, &c. between them equally 
| to be divided. A. dies, the eldelt daughter dies leaving 

iſſue, and then the ſon dies without iflue. The words 
totam illam partem give only an eſtate for life. And per 
Gawdy J. Tho' it was objected, that ſuch eſtate for life 
in the ſurviving youngeſt ſiſter is drowned, by deſcent of 
the fee, ſo as now the eſtate limited by the will is void ; 
it may be anſwered, that tho* now upon the matter it be 
void, yet ab initio it was not ſo; for it became void by 
matter of later time, viz. by deſcent of the fee ſimple : 
for if one of the daughters had died without iſſue in the 
life of the ſon, ſo as her land had come to the fon and 
the other ſiſter, there is no coparcenary ; for the ſon has 
all the fee, and the moiety of the ſame is executed, and 
the other moiety expeant, and the filter has a moiet 
for life, and then the deviſe not void. And per Shute j. 
If both daughters had ſurvived the ſon, they ſhould have 
fee in Black-acre, but not by the will, but by deſcent 
in coparcenary, 2 Le. 129. Mich. 29 Eliz. B. R. Haw- 
kins's caſe. 

Deviſe of a term to A. for life, and after to the iſſue 
of 4. and for want of ifſue of A. to B. was adjudged a 

 nood remainder to B. in B. KR. lately, but reverſed 

m. Scacc. and a difference taken between fuch limitation 
to children, and to the iſſue z per Lord Keeper. 2 Chan. 
Caſes 210. Mich. 27 Car. 2. in the caſe of Yarman v. 
Seymour, cited as the caſe of Peers v. Reeves. 

A. deviſes a term to his wife, and after her deceaſe to 
the heirs of her body, and for default, to F. $S. The 
executor aflents to the legacy; the wife dies without 
iſſue; per Finch C. A. meant an intail to the wife 
which cannot be, becauſe then there ſhould be a perpe- 
twity of a term; and though there be difference in words 

| when land of freehold is deviſed to one for life, remain- 
der afterwards to his heirs mediately or immediately, and 
where a term is ſo deviſed ; the diff-rence is in words, 
the teſtator's meaning is the ſame, and now eſtates, join- 
tures and ſettlements are of long terms, and a fſimilitude 
is between them, &c. Mich. 29 Car. 2, 2 Chan. Caſes 
236. Bray v. Buffeld. 

And after their deceaſe to their children, are words of 
purchaſe, becauſe they work by way of remainder, and 
carry but an eſtate for life; for in law the word iſſue or 
child imports no more. Fix. R. 280. in the caſe of 
Iarman v. Seymour & al, Cites it as adjudged ſo. 6 
Rep. 16. Wild's caſe. 

fſue in a will is as much as heirs of his body, yet 

ſometimes it is a word of purchaſe ; as if a deviſe be to 
a man for life, and after to his iJue, and to the heirs of 
ſuch iſſue, in ſuch caſe iſſue is a word of purchaſe ; the 
ſame law of heir. Skin. 559. Mich. 6 W.& M. B. R. 
in caſe of Moor v. Parker. | | 

A. deviſed lands to his ſecond ſon and his heirs for 
ever, and for want of ſuch heirs, then to the right heirs 
of 4. A. died, the ſecond died without iſſue, living the 
eldeſt ſon; adjudged, that the ſecond ſon had eſtate-tail, 
and no more, becauſe the words (and for want of ſuch 
heirs) are void in point of limitation, and import no 
more than want of iſſue ; becauſe the ſecond ſon could 
never die without heirs ſo long as his brothers, or any 


I $8 


law in this cafe ſhall take by deſcent, and not 


will. 1 Salk. 233. Trin. 12 I. 3. B. R foo Poa 
V. Fenner, 

Deviſe of lands to A. and B. in truſt for C. for life 
with power to make leaſes, and after C.'s deceaſe in truſt 
for the heirs made of the body of C. Cowper Ch. de- 
creed only an eſtate for liſe to be conveyed to C. and to 


his firſt, &c. ſons in tail male. But Harcourt K, re. 
verſed that decree, and decreed an eftate-tail ; though he 
admitted that on marriage articles founded on the agree- 
ment of parties, the husband in ſuch caſe might be onl 

tenant for life; but in a will you muſt take the words 


as you find them, Paſch. 1711. 2 Vern. 670. Baile v, 


Coleman, 


2. Where the words iſſue, or heirs of the body, in a deed 
grve an eflate by purchaſe or deſcent ; and where the ſame 
words are only a d:ſcription of the perſon, 


Where the heir takes any thing which might have 
veſted in the anceſtor, he ſhall be in by deſcent. Arg, 
1 Rep. 98. Paſch. 21 Eliz. in Shelley's caſe. 

'The word heir does not ſerve for a name of purchaſe if 
he be not legal heir, nor the word iſſue. The word ſon or 
daughter will; or reputed. So in caſe of feoffment and 
will, though they are baſtards. TFenk. 203. pl. 27. 

An uſe of a term for years to husband and wife, and 
after to their iſſue, they then having none, is all one, 
as if limited to them and the heirs of their bodies, and 
the iſſue takes nothing as a purchaſor ; per Lord Keeper, 
Chan. Go 226. Mich. 27 Car. 2. Bullock v, Knight. 

A. polleſſed of a term for 2000 years, in conſideration 
of marriage, &c. with 4. demiſed to truſtees for 1700 
years part of the 2000 years, out of which 1100 years, 
a term of gg years was particularly limited to A. for 
life, and the remaining part of the 1700 years was de- 
clared to be for a proviſion of A. and M. and their chil- 
dren, if A. and 24. or any of their iſſue ſhould ſo lon 
live, remainder to the heirs of the body of A. on Me 
they both died, leaving iſſue three daughters, B. C. and 
D. C. and D. got an aflignment of the whole term, 
and took adminiſtration to 4. B. brought her bill. And 
the queſtion was, if ſhe ſhould have a third part with 
C. and D. And though it was inſiſted for them, that the 
truſt of the whole term veſted in A. and was exe- 
cuted in him, and that the daughters, though heirs of 
his body, could not take in this caſe ; yet the Maſter of 
the Rolls conceived, that in regard, a particular term 
of 9g years was taken out of the 1700, and particularly 
limited to A. that the truſt of the whole term, as to the 
I700 years was not executed to A. and cited the caſe of 
Oakes v. Chaford, and Traherne v. Compton, and the 
caſe of Jarman v. Seymour, where, by advice of Judgess 
an alienation being to one for life; and then to her iſſue, 
it was held, that the iſſue took by purchaſe, and ifſue 
was not taken to be a word of limitation to veſt the 
whole term in the mother, And yet in legal underſtand- 
ing, iflue is a word of limitation, and not of purchaſe ; 
and therefore conceived that though in the principal caſe, 
the word (heirs) is not properly a word of purchaſe, yet 
there being a particular eſtate for life, during a particu- 
lar term limited to A, the limitation to the heirs of his 
body afterwards on that marriage, would carry it to all 
the children equally; and the rather, becauſe it was de- 
clared in the deed, that after A.'s death, the truſtees 
ſhould execute eſtates to the perſon and perſons re- 
| ſpeCtively, that ſhould be intereſted, according to their 

reſpeQive ſhares therein ; which ſhewed, that the children 
ſhould all take their ſeveral ſhares. a Vern. 23. Paſch. 
ay Ward v. Bradley. | on 

. poſleſſed of a term for years, ſettles it in truſt on 
marriage for himſelf. for life, remainder to his wife fol 
life, remainder to the heirs of the body of the wife Q 
the husband; Z. dies, leaving B. a ſon; per Somers V- 
| The caſe of Peacock v. Spooner, ſettled in Dom. proc. 
| Nov. 1689, muſt govern this caſe. 'There the like li- 
' mitation was adjudged as words of purchaſe, and not 0 
limitation, and that on view of that precedent, Þis lord- 


heirs of his father were living. Therefore the heir at | 


ſhip had lately decreed accordingly in a like caſe, = 


ſai 


I 8 S 


(aid, it would be in vain to make a decree to be reverſed 

- appeal, and therefore diſmiſſed the bill. Trin. 
% 2 Vern. R. 362. Dafforn v. Goodman and Bolt, © 
2 At Common law iflue is not a word of limitation in ' 
deeds, 2 Inft. 334+ the ſame law in caſes of an uſe; for 
if a teoffment is made to the uſe of F. S. and his iſſue 


1585s 


Or perſons executing the a& againſt importation of 
cattle, 20 Car. 2. c. 7. ſef?, 8. 32 Geor 2. c. 11. /. 2+ 

Or for rebuilding Londen, 22 Car. 2. c. A 83. 
Or highways, 22 Car. 2. c. 12. ſet. 3. 3 W.& AM, 


&, 12. fe 25. 1Geo. I. c. 52. ett. 13. 5 Geo. 1. c 


12. ſet. b. g Geo. 2. c. 20. /. 18. 14 Geo. 2. c. 42. 


male, this doth not paſs an eftate-tail. But in wills it is ſect. 7. 21 Geo. 2. c. 28. ſeft. 5, 26 Geo. 2. c. 30. 


ſometimes a word of limitation, and ſometimes a word 
of purchaſe, according as the teſtator's intention appears in 
the will. 8 Mod. 383. Paſch. 1. Geo. 2. Shaw v. Weigh. 
[n marriage articles there was a limitation to A. for 
life without impeachment of waſte, and then to the uſe 
of the heirs male of the body of 4. to be begotten, and 
of the heirs male of the body of ſuch heirs male. The 
kr words (heirs male) are only a deſcription of the per- | 
ſons who are to take, viz. to the heirs male of their bo- | 
dies. MS. Tab. cites 5 Feb. 1719. Trevor v. Trevor. 
4. on the marriage of F. 8. with 4. his niece ar- 
ticled, that for the better advancement of F. S. and his in- 
rended wife, and the ifſue of the ——_ e would at the 
time of his death leave, deviſe orother wi econvey lands,E9c. 
of 301. a year to the heirs of the body of Jf. his niece by her 
(aig huſband, and to their heirs, provided, that if there 
ſhould be more than one child, 4. might diſpoſe thereof 
to ſuch of the children as he ſhould think fit, A. died, 
living F, $. and 24. who had ſeven children, and-de- 
manded the 307 a year, with the arrears from A.'s 
death. It was objeted, that this 3o/. a year being to 
be left to the heirs of the body of AZ. by F. S. it could 
not commence *till 4's death ; (for nemo ft heres vi- 
ventis) and that then all her children might be dead, or 
otherwiſe it was uncertain which would then be her heir 


ofher body. But Ld, C. King ſaid, that the court of equity | /{ 


has a greater latitude in conſtruction of articles than of 
limitations of eſtates. And that here the words (heirs 
of the body of the miece, by the husband) fhall be con- 
firued (children) and the rather, becauſe it is ſaid juſt 
afterwards, and to their heirs z whereas if there be a ſon 
of the marriage, it muſt be his heirs alone that muſt 
take; and though in caſe of daughters only, the words 
(their heirs) had been proper, yet here are ſons, and it 
cannot be intended that the proviſion was for daughters 
only, when not ſo expreſled ; and the proviſo for prefe- 
rence of any of the children, ſhews, that all the chil- 
dren were to take, unleſs A. ſhould make an appoint-- 
ment to any one ; and the preamble being, that the iſſue 
ſhould be advanced as well as the husband and wife, all 
the iſſue born at 4's death ought to take, and are inti- 
tled to the arrears from that time, Hill 1725. 2 Wims's 
Rep. 341. Thomas v. Bennet. 


3- In what caſes the general iſſut may be pleaded. 


The general iſſue may be pleaded by perſons ating 
under the 43 El:z. concerning the poor, 45 Eliz. c. 2. 
ſeft. 19, 21 Fac. 1. c. 12. ſet. 3. 13 & 14 Car. 2. 
C 12. ſedt. 20, | 
F Or on the a& concerning brankrupts, 1 Fac. 1. c. 15. 
ef, 16. 


Or the aQts concerning fiſhery, 1 Fac. 1. c. 23. Jed. 


4 9 Ann. c. 26. ſef. 10. 2 Gee. 2. c. 19. ſed. 16. 
22 Geo. 2. c. 49. ſet. 20. 29 Geo. 2. c. 39. ſet. 16, 
33 Geo. 2. c. 27. ſett. 20. wk 
Or by peace officers, 7 Fac. 1. c. 5. 21 Fac. 1. c. 12. 
Or in ſuits on penal ſtatutes, 21 ' I. C. 4. fe. 4s 5. 
To informations of intruſion after 20 years, 21 Fac. 
I. I4. + I. 
Or Ll profane ſwearing, 21 Fac. 1. c. 20. . 
2. 19 Geo. 2.c. 21. /. 11. 
bog by clerk of the market, &c. 16 Car. 1. c. 19. 


feft. 35. 10W. 2. c. 21. ſeft. 21. 10 Ann. c. 
ſe. 76. 9 / 


Or the Jaws of cuſtoms, 13 & 14 Car. 2. c. 11. 


| 29- ſect. 7. 15 Geo, 2. c. 32. 


Or by perſons executing exciſe laws, 12 Car. 2. c. 2 3 
20, 


ſet. 23. 


Or the aCts concerning drapery, 22 & 23 Car. 2. 


8. ſe?. 16. 7 Ann. c. 13. ſeft. 9. 10 Ann, c. 16. /. 


IO. 1 Geo. I. c 25. fſef?. 9g. 11 Geo. I. c 24. ſect. 
20. T1 Geo. 2. c. 28. ſed. 15. 
Or the act concerning tobacco, 22 & 23 Car. 2. c. 
26. ſet. 8. 1 Geo. 1. c. 46. jet. 5. | 
Or for rebuilding Northampton, 27 Car. 2. c. 1. f. 11. 
Or concerning burial, 30 Car. 2. ff. 1. c. 3. ſed. 11. 
Or the habeas corpus aft, 31 Car. 2. c. 2. ſett. 20. 
Or concerning wool, 1 HF. & M. Pt. r. c. 32. /. 10. 
Or the aQts concerning deer ſtealers, 3 & 4 //. & MM. 
Cc. IO. ſet. B, 5 Geo. 1. c. 15. ſed. 3, 
Or concerning orphans, 5 I. & A. i. 10. ſeft. 30. 
21 Gey. 2. c. 29. /. 6. 
Or concerning ſquibs, 9 & 10 7. 3. c. 7. ſet. 6. 
Or the act concerning imbezillers of naval ſtores, 9g 
& 10 WW. 3. c. 41. f. 5. 
Or filk, 9g & 10. 3. c. 43. ſe. 11. 8 Geo. 1. c 
IS. feft. 23. 23 Geo. 2. c. 20. ſeft. 5, 26 Geo. 2. 
21. ſeat, 9. | | | 
Th the = concerning beer and ale, 11 & 12 // 3. 
Co 15. ett. od. 
F/T de i1& 127, 7. c. 21. ſe. 11. 
Or for erecting workhouſe in Worcefter, 2 Ann. c. 8. 
ett. 34+ 4 Geo. 2. c. 25. ſect. 10, | 
Or linen, 3 Ann. c. 8. fect. 8. 29 Geo. 2. c, 15, [. 
IJ- 32 Geo. 2. Cc. 32. f. 10. 
Or for preventing fire, 6 Ann. c. 31. ſect. 6. 
Officers of the navy and army may plead the general 
iſſue, &c. ro nn. e. 10. ſect. 61. 
Or perſons ating under-male tax, x Geo, 1. ft. 2. c, 
2. ſect. 16. 33 Geo, 2. c. 3. ſect. 24. 33 Gyo. 2. 6. 5. 
fect. 64. lee ftq+ 
Or the a concerning coaches, x Goo. I. c. 57. fe 5+ 
Or concerning buttons, &c. 4 Geo. I. c. 7. fect. J. 
7 Geo. I. 6. 12. f. 6. 
Or concerning ſalt, '5 Geo. x. c. 18. fect. 27. 3 Geo, 
2. &. 20. fect. 24. 
Or concerning Chelfea water works, 8 Gyo. t. c. 26. 
ect. 12. 
# Or concerning butter, 8 Gee. 1. c. 27. ſect. 8. 
. Or coffee, 10 Geo. 1. c. 10. ſef?. 44. 18 Geo. 2. < 
— IS. 21 Geo, 2. c. 14. ſect. 6, 
r gunpowder, 1 Geo. I. c. 23. ſect. 5. 4 Geo. 2. e. 
£6 22 Geo, 2. c. 38. 
fect. 8. 
Or concerning inſurance, x1 Geo. 1, c. 30. ſe. 43- 
Or for repairing Norwich, 12 Geo. 1. c. 15. ſed. I5. 
. Or by thoſe rs under the a&t concerning dyers, 13 
» Is & 24+ þ« 7: | 
Or —— Canterbury, 1 Gee. 2. ft. 2. c. 20. 
ect. 38. 
/ "L. .0 ſued on contraQ to induce creditors to ſign 
certificate. 5 Geo. 2. c. 30. ſet. 11. 
Or by thoſe acting under the a&t concerning engraving, 
8 Geo. 2. c. 13. ſett. 3 | 
Or concerning gaming, 10 Gee. 2. c..28. ſef?. 8. 30 
Geo. 2. c. 24. fſeft. 22. | 
To aQions tor diſtreſs, 11 Geo. 2. c. 19. ſe#. 21. 
Or the a concerning ſpirituous liquors, or other ex- 
ciſe laws, 11 Geo. 2. c. 26. ſe. 3. 16 Gee. 2. c. $. 


| fect. 20. 33 Geo. 2. c. 28. ſect. 16. 
| Or concerning gold and ſilver, 12 Geo. 2. c. 26. ſect. 
| 23. 15 Geo. 2. c. 20. ſect. 10. 22 Geo, 2, c. 36. ſect. 
| 9. 29 Geo. 2. c. I4. ſect. 15, | 

r county rates, 12 Geo. 2. c. 29, ſect. 24. 


ib. 8Geo. r. c. 18. /. 26. 9 Geo. I. c. 21. ſet. 11. | Or concerning lotteries, 12 Geo. 2. c. 28. fect. 12. 


9 Geo. 2, ca 35. ſett. 35, 37 


Or concerning plantations, 12 Geo. 2. c. 30, ſect. 14. 


Or in aQtions againſt colledors of public money, 13 | 24 Geo. 2, c. 5I- ſect. 9. 30 Geo. 2. c g. ſect. 16. 
& 14 Car. 2. c. 17. | | 2 | Rf, | 


Or 
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ſeft. 6. 24 Geo. 2. c. 40. ſect. 30. 33 Geo. 2.6. 9. 
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Or by perſons aiag under the aQs for recovering; 
ſma1ii debts, © 14 Geo. 2. c. 10; ſect. 6. 22 Geo. 2. T. 
47. fit. 17." 23 Geo. 2. 27. ſe 33 23 Geo. 2, 
33- ſet..18. J2 Geo.'2. c. 6. ſef.'5. 221 

Or the a& concerning the Ry//ia company, I4 Geo, 2. 
c. 36. ſect. 5. 

Or vagrants, 17 Geo. 2. c 5. ſet. 34. 

Or for repairing pavements, &c. 17 Geo. 2. c. 29. /. 
40. 31 Geo. 2. c. 17. fett. 21, 33 Geo: 2. c. 30. ſett. 


2. 
: Or for duty on glaſs, &c. 19 Geo. 2. c 12. ſett. 82. 
Or coals, 19 Geo. 2. c. J5- ſect. 24. 22 Gea 2. Cc. 
37+ feet. 2. | 
Or the duty on houſes, &c. 20 Geo. 2. c. 3. ſect. bo. 
Or by perſons\diſcharged by general pardon, 20 Geo. 2. 
Cc. 52. ſet. 62. 
Or ihoſe acting under the act concerning {ndico, 21 
Geo. 2. c. 30. /. 18. ' 
Or the act concerning the 4f/-ican company, 23 Gee. 
2..c. 31. / 38. 25 Geo. 2. 40. fedt. 25. + 
By perions afting under the act of regulating the navi- 
vation of tie Thames. 24 Geo. 2. c. 8 ett. 24. | 
Or {tamp duty, 29 Ger. 2 'c 12 ſett, 28. 29 Geo. 
2. C. 13. /. 11. 30 Geo. 2. c. Ig. fftt. 74. 32 Geo. 2. 
C. J5. fect. 2.3. | F 
Or the act concerning juries, 29 Geo. 2, c. 19. /. 4. 
Or the act for appointing conttables in /Ye/tmin/ter,.29 
Geo. 2. c. 25. ſet. 19. 
Or under the act tor preventing the ſtealing iron, &c.. 
29 Ges. 2. c. 30. ſedt. 10. Wy 
Or concerning bridges, 29 Geo. 2. c. 40«.. ſed, 43. 
31 Geo. 2... 20. ſet. 8. + $3.102500)- 
Or Militia a&t, 30 Geo. 2. c. 25: ſet. 72. &. ſequent. 
_ Or for holding corn. market. at //e/tmin/ter, 31 Ges. 
2-6. 25-fed?.. 29; | | | 
Or the act concerning bread, 31 Geo, 2... 29 ſed. 
41. | | 
Or the a& concerning hay, 31: Gea. :2. ©; 40. /. 19. 
Or the act laying duty on-. offices, .&c.- 31 Geo. 2; c. 
22s /efh.3tc5 © FB 01 
Or concerning ballaſtage, &c. 32 Geo. 2. c. 16.1. 29. 
Or. concerning Turkey company. 32 Geo. 2. Cc. 34. 
ſet. 15. ; | 
Jflucs on ſþcriffs, Are for negleQs and defaults, by 
amercement and fine to the.'King, levied out of the 
iſſues and profits of their lands ; and double or treble 
iflues may be Jaid on a ſheriff. for. not returning writs, ' 
&c. but they may be taken off before eſtreated into 
the Exchequer by rule of court, on good reaſon ſhewn. 
2 Lill, br. 89. Iflues ſhall be levied on jurors ;for 
non-appearancez though on reaſonable excuſe proved 
by two witneſſes, the juſtices may diſcharge the iflues, | 
Stat. 25 Hen. 8. cap. 6. vide, 1 Kb, 475. 
"The ſheriff to be amerced if he anſwers not ſufficiently, 
St. Wi/tm 1. 3 Ed. 1.'c: 45, | I-51) 
Iflues to be delivered in the wardroble, Ibid,  _ 
What things are iflues to be dittrained, St. J//e/tm. 2. 
12-86. 1. 5+. 30--- | | 
Iflues ſhall not be levied till they are eſtreated, Sz. de 
Fin. levat, 27 £d..1. fl. 1 
Where iſlues loſt ſhall be 
26. fect. 11 Oc; 
See Elireat, Juries.. EEE 
Jtinerant, (ztinerans,) Travelling, of taking a jour- 
ney. Thoſe were anciently called Zu/tices intinerant, who 
were ſent with a commiſhon into divers counties to hear 
ſuch cauſes eſpecially as were termed Pleas of the Crown, 
and the journeys themſelves were called {zers, See 
Juſtices 11 eve. | 's ' Þ 
Jubiice, VV as firſt inſtituted by Boniface 8th in the 
year 1300, who granted a plenary indulgence and remif- 
ſion of fins to all thoie who ſhould viſit the churches of 
St. Peter and St. Paul, at Rome in that year, and ſtay 
there fifteen days; and this he ordered to. be obſerved, 
once in every hundred years, which Clement 6th reduced | 
to fifty years in the. year 1350, and to be held upon the' 
day of the circumciſion of our Saviour. Urban the 4th, 


. Co p 3 j » 
dilcharged, 1 Zac, 1. c. 


| forbear to do, though the King by his letters, or by 


| &c. It is a maxim in the Jaw, A/iguis non debet eſe 
1 judex 77 propria cauſa. 


| Stow and .Daniel, in. vita H. 5. For tejcue in tis book 


in the year 1389, requced it to every 33 years, that 


2 


]UD 


being the age of our Saviour,  Andthat every age 5... 
artake_of this b ; | Stxtr vie Roar 
p | enehit, | $7415 bth, ahno I475, red 
it tQ every twenty- five; years, : W ; Nov 
taOoe pf our King vive Edard 2. eel bis hin, 
in the nature of a jubilee, when he 
Was fifty years old, and not before or after: Ang this 
he did by releaſing priloners; by pardoning al] offences 
except treaſons; and by making good laws, an 
many privileges to, the people. - And becauſe when ; 
Jubilee was firſt inſtituted, it was ordered to be obſerved 
every hundred years; therefore et 

FJubilaeus, Signified afterwards a man one hundred 
years old, and likewiſe a poſlefſion or prelcription for 
hifty years. $7 ager non invenietur in ſcriptione inquirat,. 
de ſenioribus, &c. Kt fi ſub, certa jubi Ek 

; Sc. ſub, certo jubila'o manſir, ſme vity 
peratione maneat in @ternum. Iu Freſne, 

Judailm, ( Judaiſmus,) The cuſtom, religion, or rites 
of the Fews: Alſo the income heretofore accruing tothe 
King trom' the Jews; for we find in ſeveral Charters 
Judaiſmum nofirum Angliz. Allo the place or ſtreet 
where the Jews lived, as in Hiftor Oxin. fol. 152. Ang 
Vetus Fudaiſmus for the Old Fury in Londin. The ward 
was often uted by way of exception in old deeds; as 
Sctant, q".0d ego Regerus de Morice dedi Willielms Harding 
pro tribus mars argenti, unum © oftum habend. de me 
Peredibus meis fibi & heredibus ejus, wel ejus aſſignati; 65 
eorum heredibus cuicungue,, qurcungue vel quandocungue 
dictum croftum dare, vendere, legare, invadiare, vel aliqug 
modo affignare voluerint, in quocunque ftatu fuerint, libere 
quiere, integre, bene & in pace, excepta religione 6 Juda- 
iſmo, Sc. /ine dat. The {t.tute de Fudaiſmo was made 
3 Ed. 1. at which parliament the King had a'fiſteenth 
granted him pro expulſione Jude um. of, 

Fudaiſnus was anciently uſed for mortgage. Pro bac 
autem donatione dederunt mihi dicti abbas & canonici (x 
marcas jterl. ad acquietandam terram predictam de Juda- 
iimo, im quo ſuit impignorata per Rob. fratrem meum, 6&c. 
Ex Maguo Rot. Pipa:, de anno 9g Ed. 2. 

:; gudaiſmus is alſo taken for the manſion or dwelling- 
place of the Fews in any town; as IFigorniam cepit & in 
travit, & Judaiſmum evertit. Riſhangor, pag. 668. 
And it ſometimes fignifies ulury : as, Empta fuitgrargia, 
Ge, domus ebligata in magnis debitis in Judailmo. Men, 
I tom. þ. 834. See {ew, | 

 Jubge, (Fr. juge, Lat. judex,) A perſon who is in- 
veſted with an authority to determine any caufe or que- 
ſtion, real or perſonal.  Johnſs The commillions of the 
judges are bounded with this expreſs limitation, Facturi 
qued ad juſlitiam pertinet ſecundum legem & conſuetudinem 
Anglia. The judge at his creation takes an oath that 
he thall indifferentiy miniſter juſtice to all them that ſhall 
have any ſuit or plea before him, and this he ſhall not 


granting 


expreſs word of mouth, ſhould command the contrary, 


King Henry the Fourth, when 
his eldeſt ſon the Prince was by the Lord Chief Juſtice, 
for ſume great miſdemeanors, committed to priſon, 
thanked God that he had a ſon of that obedience, and a 
judge ſo impartial, and of ſuch undaunted courage: The 
ſtory is well known, and may be read at large both in 


de Laudibus Legum Angliz 53, fpeaketh of a judge, com- 
plaining of a' judgment given againſt a gentlewoman of 
Salisbury, who being accuſed by her own man, without 
any other proof, for murdering her husband, was there- 
upon condemned and burnt: The man, who accuſed her, 
being within a year convicted for the ſame offence, confelt, 
that his miſtreſs was altogether innocent of that cruel 
fat. But this judge (as the fame author adds) Sp: 
mihi faſſus eft, quod nunquam in vita ſua aninium ejus de 
hee facto purgaret. In 75 H, 4. the King demanded of 
Gaſcoigne juſtice, if he faw one in his preſence kill FS. 
and another (which was not culpable) ſhould be indicted 
of this before him, what he would do in this caſe?. To 
which he anſwered, that he ought to reſpite the judgment 
againſt him, and to relate the matter fully to the King 


to procure him a parcon; for there he cannot acquit __ 
| | an 
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ve judgment according to his private knowledge, 
{Ho hes have a judicial knowledge, there oo 
| may and ought to give judgment according to that, See 
the like caſe determined by King Fames, in his diſputa- 
tions at Oxford. Rex Plat. Fs IO9, 113, 114, I15. 
Plow. f. 83+ Partridge againſt Strange, | 


1. In what caſes perſons may be judges in their own cauſe. 
| 2. Fudges for what puniſhable, 


1, In what caſes perſons may be judges in their own cauſe. 


If a fine be levied to a juſtice of Bank, he himſelf 
cannot take the conuſance; for he cannot be his own 
judge. 8 H, 6. 21. Br. Patents, þl. 15, cites S. C. 

er Martin. 6 

[f a fine be levied by a juſtice in Bank, his name ſhall 
not be in the fine. 11 2. 6. 49.5. 

So, if a fine be levied to a juſtice of Bank, his name 

ſhall not be in the fine ; becauſe he ſhall not be judge in 
' his own cauſe. 11H. 6. 49.6. 

So if a juſtice bf Bank be ſued in Bank, he cannot 
record it ; it ſhall be recorded by the other juſtices. 11 
H. 6. 49- b. | : 

So if a juſtice of Bank ſues there, he cannot record it, but 
it ſhall be recorded by the other juſtices. 11 F. 6, 49. 6. 

If the chief juſtice of Bank be to ſue a writ there, the 
writ ſhall not be in his name, but in the name of the 
ſecondary. 8 H. 6. 19. 6. 

If an aftion be ſued in Bank againſt all the judges 
there; in ſuch caſe for neceſlity they ſhall be their own 
judges. 8 H. 6. 19.6. 

None may judge in his own cauſe. 8 H. 6. 19.6. 
See Herodii Directa. lib. 2. fol. 1440.——Arg. Bridgm. 
11, 12, for it is a manifeſt contradiction that a man can 
be agent and patient in the ſame thing, and what Lord 
Coke ſays in Dr. Bonham's caſe is far from any extrava- 
gancy ; for it is a very reaſonable and true ſaying, that if 
an a&t of parliament ſhould ordain, that the ſame perſon 
ſhould be party and judge, or, as is the ſame thing, judge 
in his own cauſe, it would be a void aCt of parliament; 
per Holt Ch. J. 12 Med, 687. 

This is a ground in the feudal law alſo, as appears in 
the PreleQtions of Y/eſenbech. cap. 17. fol. 4o1. 

If the Lord Chancellor makes a decree to ſtrangers in 
a thing which concerns himſelf in intereſt, and for him- 
ſelf, it is void ; becauſe he cannot be a judge in his own 
cauſe. H, 11. Fa. in Chancery, between Sr Fohn Eger- 
ton, and the Lord Darby and Kelly, reſolved by the Lord 
Chancellor, Coke and Doderidge. 2 Rel. Abr. 93. 

If one of the juſtices of B, or B. R. brings action in 
his own court, and there recovers, this is a good judg- 
ment, tho* the judgment is given by the court and fo by 
himſelf, but not by him alone. 7. 4 Fa. B. R. per 
curiam, in the bailies of Newca/tle's caſe. bid. 

So, if one of the coroners brings his ation, and after 
the coroners give judgment upon the outlawry, it is not 
erroneous. H. 4. Fa. B. R. in the faid caſe, per curiam, 

If a man brings an aQtion before the mayor, bailies, 
and ſteward of a vill, and after the mayor is removed 
and the plaintiff is made mayor, and after he there re- 
covers, this judgment is not erroneous; for the judgment 
_ bs given by the-court, and not by him alone. A. 4 Fa. 
B. R. per curiam, the bailiffs of Newca/tle's caſe. 1b1d. 

This caſe is law,: but not for the reaſons here given, 
1 Salk. 398. Word v. Mayor, &c. of London. It is 
plain this reaſon is a ſenſeleſs one, but the true reaſon is 
to be ſeen in 2 H. 4. 40. If A. ſue in the court of 
mayor and bailiffs, 4. is made mayor, and it is not ſaid 
in the record, that he was made mayor, or it do not ap- 
pear in the record that he was made mayor, there, if the 


defendant do not come to the court below, and plead this 


error in fa&t, he ſhall never after affign it for error ; but 
if he had pleaded this error in fa, and had been over- 
ruled'in it, he might have a writ of error ; per Holt Ch. J. 
12 Med. 689. Hill. 13 W. 3. in caſe of City of London v. 
| Wind, S. P. becauſe he was not ſole judge; for the court 


was held before the plaintiff, who was the mayor, and 
You IL * =: 


— 


| Med. 871. 
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two bailiffs, and the recorder, and ſo their a&; per 
Barkſdale, leturer, D. 220. marg. pl. 14. cites Hill. 
4 H. 4. rot: 39. Wilchford v. Wiggan. © | 

Action cannot be brought by mayor and commonalty 
in a court held before the mayor and aldermen ; for tho? 
the mayor be not ſole plaintiff, nor ſole judge, yet is he 
eſſentially plaintiff and judge ; per Hatſel J. 12 Mad: 
672. ih caſe of City of London v. Waod. 

Error out of C. The mayor of London brought 
action on the caſe on a by-law in the ſherift's court in 
London, and had judgment ; the defendant brings error 
in the Huſtings according to the cuſtom of London, and 
was bound in a bond to the mayor to proſecute it with 
effect, The mayor brought debt in C. B. and writ of 
error now in B. R, and the queſtion was, whether the 
defendant was obliged to proſecute the writ of error in 
the Huſtings; the mayor being judge of that court, and 
ſo judge and party ; Holt Ch. J. held the bond void. But 
Powell J. contra ; he agreed, that regularly a man cannot 
be judge and party ; but in caſes of neceflity he may. As 
if a real aftion be brought againſt all the judges of C. B. 
But this caſe differs from that; for the Huſtings may be 
held before ſix aldermen without the mayor, and then it 
ſhall be intended that the mayor was abſent, becauſe it 
does not appear of record. If the plaintiff in his repli- 
cation had replied that the mayor gave the judgment, I 
ſhould have been of another opinion, and it does not ap- 
pear that the mayor is a neceſlary part of the court, 
Powis and Gould were of the ſame opinion, that the 
writ of error was well brought, and fo the bond good 
and the judgments given thereon in C. B. affirmed, x11 
Mod. 164, The Mayor of Londen v. acreith, _ 

Treſpaſs for taking of a bag of pepper ; the defendant 
juſtified as ſervant to the mayor and commonalty of 
London for wharfage due to them by the cuſtom of Zon- 
don, and that the plaintiff refuſed to pay it, The plain- 
tiff ſaid, that the cuſtom does not extend to him, be- 
cauſe he is a freeman of the city, and ought not to pay 
wharfagez; to which the defendant replied, that the 
cuſtom extends to him as well as to all ſtrangers; and 
upon this iſſue was taken ; and the queſtion was, if writ 
ſhall iſſue to the mayor and aldermen to certify the cuſtom 
by the mouth of the recorder, as is uſual, or that it 
ſhould be tried per pais. And upon long debate and 
argument, it was reſolved, that the trial ſhould not be 
by the” mouth of the recorder, becauſe he was to certify 
what the mayor and aldermen required him, and they are 
parties, and the cauſe is their own ; whereupon the trial 
ſhall be per pais. Reſolved alſo, that the wenire facias 
ſhall not iſſue to the ſheriffs of London nor Middleſex ; 
becauſe the trials there are by the freemen ; but it ſhall be 
to the county adjoining, viz. to the ſheriff of Surry. 
Tin, I2 Fac, Day v. Savage, 

The admiral, in his patent, has granted to him bona 
piratar” ; reſolved by all the judges, that the goods of 
pirates paſs by this grant; and not piratical goods. In 
this caſe the admiral ought to ſue at Common law, and 
not in the admiralty court. Tenk. 325. pl. 40. 

Judgment given by a judge, who is party in the ſuit 
with another, and fo entred of record, is error, although 
ſeveral other judges fit there, and give judgment for the 
judge who is party. ent. go. pl. 74. 

Where a judge has an intereſt, neither he nor his de- 
puty can determine a cauſe, or fit in court; and if he 
does, a prohibition lies. AZ:ich. 20 Car. 2. Hard. 503. 
Braoks v. Earl of Rivers. | 

Mayor and aldermen of London may ſet a fine for re- 
fuſing the office of ſheriff by a freeman, though they are 
to have it themſelves. Yent. 180. Hill. 23 & 24 Car. 2. 
B. R. in Harwood's caſe, cites Eaſtwick v. Langham. 


In ſeveral caſes the parties may try their own juriſdic- 


tion, as in the caſe of the Chancellor of Cambridge, &c. 
Comb. 68. Mich, 3 Jac. 2. B. R. FEoT | 
A biſhop ſues for a penſion before his own commilſ- 
fary ; and a lord before his ſteward; and good, Cumb. 
131. Trin. i W.& MM. B.R. 
Mayor and commonalty of London may limit penalties 
of by-laws to themſelves, but they cannot be ſued for in 
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1567. cites Stat. J/. 1. 35. 


Brompton. 


 Dewnam's caſe, Cowell, edit. 172.7. 
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the mayor's court, unleſs the mayor could be ſevered, 
and the court held before the aldermen. 1 Salk. 397- 
2 March 1101. Wood v. Mayor of Loydon, Sc. 

A juſtice of peace was ſurveyor of the highways, and 
a matter concerning his office coming in queſtion at the 
ſeſſions, he joined in making the order, and his name 
was put to the caption. Per Holt Ch. }. it ought not 
to be. 2 Salk. 6o7. Hill. 3 Ann. B. R. Foreham v. 
Tithing*s caſe. - 


2. Fudges for what puniſhable. 


A juſtice cannot raſe a record, nor embezzle it, nor 
file an indiftment which is not found, nor give judg- 
ment of death where the law does not give it; but if he 
does this, it is miſpriſion z and he ſhall loſe his office, and 
ſhall make fine for miſpriſion ; but it is not felony. Br. 
Fudges, pl. 33. cites 2 R. 3. 9. 

/ No # oh, bh the caſe wil ſe againſt a judge for what 
he does as a judge: Arg. 2 Roll. R. 199. cites 26 E1tz. 


and 27 Af. 73- 

judge ignorantly condemns a man to death for fe- 
lony, when it is not felony, in a manor court, which has 
the franchiſe of infangthief ; for this offence the judge 
ſhall be fined and impriſoned, and loſe, his office; and 
the lord ſhall loſe his franchiſe. Theſe points were re- 
ſolved in the ftar-chamber, by an afſembly of all the 
Judges there, by the command of King R. III. Fenk. 
162. pl. 7. 

Where judges are limited to the ſubjeCt matter of their 
Juriſdiction, and they exceed the limits of their juriſdic- 
tion, aCtion lies againſt them ; per Powell J. 2 Lutw. 
1555. Mich. 4 W. & M. cites Hard, 480. Terry v. 
Huntington. | 

If plea to the juriſdition of an inferior court be of- 
fered as it ought to be before imparlance, and upon oath, 
all proceedings after ſha]l be void, and the judge and of- 
ficer ſhall be liable to aftion. Per Powell J. 2 Lutw. 


Judge is not anſwerable to the King, or the party, 
for miſtakes or errors of his judgment, in a matter of 
which he has juriſdiftion. 1 Salk. 397, Tren. 12 I. 3. 
B. R. Greenvelt v. Burwell. | 


All miſdemeanors of judicial officers are a contempt of | 


the court of B. R. 
Ann'. 

Among the laws of King Edgar is this, viz. Tudex, qr 
injuſtum judicium judicabit alicui, det Regi CAX's, nift 
jJurare audeat, quod reins judicare neſcirvit, Decem ſcrip- 
tores Anglicani B72. l. 3. The ſame among the laws of 
Canute. Tbid. 924. |. 2. adds, that Et digmitatem ſue 
legalitatis ſemper amittat, fi non eam redimat erga Regem, 
ficut ei permittetur. In Denelaga Lahſlithes reus ſit; ft 
non juret, quod melius neſcivit. Chronicon Johannis 
See 14 Vin. Abr. tit. Judges. | 

Judger, In Chefhire to be judger of a town 1s to 
ſerve at the lord's court on the jury. Letcefter's Antiq. 
fol 302, | 

Judgment, (Fudicium) quaſi juris difinm, Is the 
opinion of the judges fo called, and is the very voice and 
final doom of the law ; and therefore is always taken for 
unqueſtionable truth, The ancient words of judgment 
are very ſignificant, viz. Conſideratum eff per curiam, &c. 
becauſe judgment is or ought to be given by the court, 
upon conſideration of the record before them; and in 
every judgment there ought to be three perſons, v:z 
Aﬀor, reus & judex: Of judgments ſome be final, and 
ſome not final. See Co. on Litr. f. 39, and Co. 9g Rep, 


1 Salk, 201. Paſch. 1. Ann. B. R. 


I. Statutes concerning judgments. 
2. When judgments are ta be ſigned and entred. 
3- For what cauſes judgments are ſet aſide. 


i. Statutes concerning judgments. 


Stat. 14 Ed. 3. ft. 1. cap. 5. At every parliament 
ſhall be choſen a prelate, two earls and two barons, 
which {ball have commiſſion of the King to hear by pe- 


to increaſe the number of the officers when need ſhall 


—_ —_ 
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tition complaints of delays of judgtnent or 9516: 
done to them ; and they ſhall have powet ts pritrayy 
come before them at J/s/7min/ter, or elſewhere, the te. 
nor of records and proceiles of ſuch judgments delayed 
and to cauſe the juſtices to come before them to hear the | 
reaſons of ſuch delays; and the chancellor, treaſurer 
the juſtices of the otie Bench and of the other, and othet 
of the King's counſel, ſuch as they ſhall think conve- 
nient, ſhall proeced to judgment z arid the tettor of the 
record, together with the judgment, ſhall be remanges 
before the juſtices before whom the plea did depend; and 
they ſhall give judgment according to the ſame record : 
and in caſe the difficulty be ſo great that it may not weli 
be determined without aflent of parliament, the (aid tenor 
ſhall be brought by the ſaid prelate, earls and barons, 
until the next parliament, and there ſhall be a final ac- 
cord taken what judgment ought to be given; and by 
advice of the ſaid prelate, earls and barons, be it ordaineg 


be, and to diminiſh in the fame manner. 

Stat. 4 H. 4. cap. 23. After judgment given in the 
courts of the King, the parties and,their heirs ſhall be 
thereof in peace until the judgment to be undone by at- 
_ or error, as hath been uſed. 

tat. 29 Car. 2. cap. 3. ſe. 14. Any judge or officer 
of his —— courts af fminſter, To all ſign any 
Judgments, ſhall without fee ſet down the day of the 
month and year upon the paper-books, docket or record 
which he ſhall ſign; which day of the month, &c, 
ſhall be alſo entred upon the margin of the roll. 

Sea?. 15. Such judgments, as againſt purchaſors for 
valuable conſideration of lands, ſhall in conſideration of 
law be judgments only from ſuch time as they ſhall be 
agunet, and ſhall not relate to the firſt day of the term, 


c. 

Stat. 4. & 5 Will. & Mar. cap. 20. ſef. 2. The 
clerk of the efloigns of the Common Pleas, every clerk 
of the doggets of the King's Bench, and the maſter of 
the office of pleas in the Exchequer, ſhall in every Eg/ter 
term put into an jo mugen dogget by the Jelename 
names a particular of all judgments for debt, by conſeſ- 
fon, non ſum informatus or nthil dtcit, entred in the ſaid 
reſpeive courts of the term of Hillary preceding, which 
ſhall contain the names of the plaintiffs, the names of 
the defendants, their places of abode, title, trade or 
profeſſion (if any ſuch be in the record) and the debt, da- 
mages and coſts recovered; and in what county, city or 
town the actions were laid, and the number-roll ; and 
every clerk of the judgments, and every other clerk of 
the Common Pleas and King's Bench, ſhall bring to the 
clerks of the doggets notes of the judgments by them 
entred of the ſaid term of St. Hillary, upon verdicts, 
writs of inquiry, demurrer, and every other judgment 
for debt or damages as aforeſaid; and the clerk of the 
judgments, and every other clerk of the Exchequer, ſhall 
bring to the maſter of the office of Pleas the like note of 
all judgments by them entred of the ſaid term as afore- 
ſaid ; and the reſpective officers and clerks of the ſaid 
courts ſhall likewiſe before the laſt day of every Michael- 
mas term make the like dogget, containing all ſuch 
judgments of the terms of Eaſter and Trinity then laſt 
paſt ; and ſhall likewiſe before the laft day of every Zi- 
lary term make the like dogget, containing all ſuch judg- 
ments of the term of St. A7:chael then laſt paſt ; and the 
ſaid doggets ſhall be kept in books in parchment in the 
reſpeive offices, to be ſearched by all perſons, paying to 
the officers for every term's ſearch for judgments againſt. 
any one perſon 4 d. and no more ; upon pain that every 
clerk before mentioned ſhall for every term in which he 
ſhall negle& his duty in the premiſſes forfeit 100. one 
moiety to the party aggrieved, and the other moiety ta 
him who ſhall ſue for the ſame in any of their majelties 
courts at a 1 46 + 

$27. 3. No judgment, nor dogget as aforeſaid, ſhall 
affe&t any lands as to purchaſers or mortgagees, or have 
any preference againſt heirs, executors or adminiſtrators 
in their adminiſtration. | 
' Sect. 4. There ſhall be paid by the plaintiff in every 
| of the ſaid judgments to be entred, over and above the 
fees now Cue, 4 d. 


Sect, 
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#. 5. This at ſhall contitule one year. _ 
Made perpetual by 7 I. 3. cap. 36: See Arrelt. 


», When judgments are ſigned and entred.. | 
Four days after the plantiff's attorney doth bring the 


44 into the court, if the rule for judgment is out, he 
may enter judgment, for his client by the courſe of the 
court, Mich. 22 Car. B. R. except the defendant do 
then, or before, move ſomething to the court in arreſt 
and ſtay of judgment ; but nojudgment upon a verdict 
oucht to be entered until a rule given, and ſuch rule out. 
2 L. P. R. 95 . : 

When a ſpecial plea is pleaded, and a paper-book 
made up, if the defendant's attorney doth not return it 
t6 the plantiff's attorney within four days after he re- 
reives it, together with his hand to the joining of the 
iſue, and the money for the entering of the ifſue on 
his part, judgment may be entered ainſt him by the 
plaintiff's attorney by default, 6+-Feb. 1650. B. S. 
2b. Þ.: &. 105: | 

If a verdict be given after the term, although by ad- 
*zurnment, no judgment can be given upon that verdict, 
until the next term following, for ſuch proceedings can- 
not be in the vacation time, for the judgment is the act 
of the court, and the court ſits not but in term ; and watil 
there is a return of the ps/-a at the day in bank, no 
warrantable judgment can be given. 2 LH. £&K xn; 

Afﬀter verdict it was moved in arreſt of judgment, that 
there was a miſ-trial which was afterwards held well 
enough ; but before the court had delivered their opinions 
one of the plaintiffs died ; it was prayed notwithſtand- 
ing, that judgment might be entred, there being no de- 
fault in the plaintiffs, but delay by act of the. court, 
and that it was within the ſtatute of Car. 2s that the 
death of the party between verdict and judgment ſhould 
not abate the action, and that it was in the diſcretion of 
the court, whether to take notice of the death in this 
caſe or not ; for the defendant has no day in.court to 
plead, there being no continuances entred after the re- 
turn of the potea, and cited x Le. 187. fley's caſe, and 
Lat. 92. and the court were of opinion, that judgment 
ought to be entered, and there being no continu- 
ances, it may be entred as if immediately upon the re- 
turn of the poſlea. Vent. go. Trin. 22, Car. 2. B. R., 
Criſp and Fackſon v. Mayor, &c. of Berwick. 

A judgment to bind the goods, may be ſigned after 
the defendant's death, notwithſtanding the ſtatute of 
frauds and perjuries ; becauſe that ſtatute was made on- 
ly to help purchafers. 2 L. P. R. 117. cites Paſch. 2. 

ac. 2, B. R. Freckleton v. Kitſon. 

In an ation on the caſe brought againſt the ſheriff 
for a return of nulla bona upon a fieri facias; although 
Judgment was ſigned after the zz/?e of the writ of fieri 
facias, and both the judgment and fieri facigs were of 
Hillary term, but the rudement not ſigned until March 
afterwards, yet it was held good ; and the court decla- 
red, that they would not make any uſe of the day of 
ſigning of the judgment, but only to relieve purchaſors 
a the ſtatute intended. 2 £L. P. R. 118. cites Hill. 2. 
& E Jac. 2. Stamper v. Kinſey. 

if the plaintiff will not bring his po/tea into the court 
according to the rules of the court, that the defendant 
_—_— time to ſpeak in arreſt of judgment, the court 
will ſtay the judgment until the plaintiff ſhall move for 
Judgment; which he cannot do without bringing his 
Iy/tra into court, and giving notice thereof to the defen- 

'Sattorney, and he may thank himſelf for this trouble 
and delay, by not bringing in of his polea as he ought 
to have ; wid the like Jaw is incaſe of a writ of inquiry. 
2L.P.R. 115. t | | 
' Vpon a writ of inquiry, either on demurrer or judg- 
ment Dy default executed the laſt day of the term, the 
_ Phintiff may enter judgment the 5th day after, and not 

gs 1 Salk. 399. Trin. 5 WW. & AM. Clerk v. Row- 


After rule entered, judgment ſhall be ſigned on the 8th. 


after incluſively in Hillary and Trinity term. 02 
40. Paſch. 5 W.& M. Anon, 
C | 
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Indiftment for a miſdemeanor, was tried three days 
before. the .end of the term, and judgment. entered the 


.| fame term, ſo that defendant had not four daysto niove 
In arreſt of judgment. The queſtion was, whether thi 


entry was regular, and, whether it ſhould not have bee 
ſtayed till the term following ; and per Holt. Ch. J. If 
there are four days and more between the trial and the 
end of the term, judgment ought not to, be entered within 
' the four days ; but if the di/iringas is returnable within 
the term, and the party is tried within two, or three days 
| before the end of the term, the judgment ſhall be.entered 
' that term, tho” there are not four days to move in axreſt 
of judgment ; and ſo.he faid it was ſettled in the caſe of 
Knox v. Levar. Upon conference between Scroggs Ch. J, 
and Sir HJ}/lliam Fones'Attorney General, contrary to the 
report of Sir Samuel Aſtrey. 1 Salk. 77. Paſch. 11. 3. 
B. R. Anon”. | 
By the ancient rules of the court, the;judzments of one 
term ought to be entered on the roll betore the etloin. day 
of the next term ; and the late a& of parliament for 
docketting of judgments was only in imitation of the 
ancient courſe in aid of it ; per Hot Ch. J. 6 Med. 184. 
Trin. 3 Ann. B. R. in the caſe of Herring v. Croter 
The plaintiff, by a ſpecial injunction outof Chancery, 
was reſtrained trom figning judgment near x2 months 
after rule given to plead; he-may, afcer tuch injunction 
 diffolved, ſign judgment without giving a new rule tg 
| plead. Notes of Caſes in C. B. 156. AMich. b. Geo. 2. 
Theedham v. Fackfon. | | 
Tho' no appearance be aQtually entered, yet if defen- 
dant's attorney undertakes to appear, it is (ythcjent to 
| ſupport the judgment. Notes of Caſes in C. B. 156. 
| Mich. 6 Geo. 2. Theedham v. Jackſon. 
If defendant demands oyer of an indenture, which is 
' given, the defendant has the ſame time to plead after de- 
 claration js verified by the ayer as he had at the time 
of oyer demanded, and therefore judgment being ſigned 
the next day after oyer given, and the oyer ing teen 
demanded two days before the rule for pleading was 
out, the judgment was ſet alide. Notes of Caſes in C. B, 
i56. Much. 6 Geo, 2: Theedham v. Fackſon. | 
The capias was returnable the 27th-of Oober laft, and 
judgment ſigned Nowember 7th following ; it was moved 
to 1et aſide the judgment as ſigned the 12th day after the 
return of the writ, which was one day too ſoon, the de- 
tendant having, by the late act of parliament, eight days 
to appear after the return of the writ, and by the prac- 
tice of the court, tour days afterwards to plead, and the 
court made a rule toſhew cauſe; thereupon it was ſhewed 


A. a 


. bene eſſe (purſuant to the rule of court made in Michael- 
mas term 3 Geo. 2.) on the third of November, and notice 
thereof that day ſerved upon defendant, and a rule to 
plead given the ſame day ; and on the 7th of Nowember, 
defendant not having appeared, plant 
affidavit, enter'd an appearance far him; and afterwards, 
the ſame day, ſigned judgment, which the court held to 


be regular, and diſcharged the former rule. Notes ## 


another. | | 
The writ was returnable tres Mich. and an appearance 
entered by the plaintiff, 'T he declaration was left-in the 
office. November'the, gth, and rule to plead then given ; 
notice of the declaration filed was ſerved upon thedefen- 
dant November 11. defendant moved laft term to'ſet aſide 
the judgment, and obtained a rule to ſhew cauſe, which 
was made abſolute upon ſhearing counſel on both: 1tdes. 
The declaration not being dehivered de bene e/Je, was only 
well delivered from the time of the notice ; and before 
that time norule to plead could be given. Notes in CB. 
172. Hill. 8:Geo. 2. Grey v. Saunders © 
After rule to plead expired, defendant obtained, and 
ſerved a judge's ſummons for time to plead. Plaintiff's 
attorney, notwithſtanding the fummons, tigned judg- 
ment; defendant moved to ſet aſide the judgment, and 
on thewing cauſe, the court held the judgment to be 
regular. A ſummons for time, after rule to plead ex- 
pired, is not a ſuper/edeas orftay of proceedings. The 


judge was impoſed upon ; he would not have granted the 
| | | ſuminens, 


for cauſe, that the declaration was left in the office &e . 


» upon the uſual _ 


C. B. 167. #hll. 5 Geo. 2. Chartton v. Handtey and 
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ſummons, had he known the-rule was out. The judg- 
ment is regular, but was ſet aſide on payment of coſts, 
pleading the general iſſue, and taking ſhort notice of 
trial. Notes in C. B, 182, 183. Trin. 10, & 11 Geo, 2. 
Ottiwell v. D' Aeth. | 

| Declaration was delivered with blanks, and rule to 
plead given October 24. The 26th blanks were filled up, 
and defendant at the ſame time demanded oyer of the 
bond, The 27th at eight in the evening, oyer was 
mo and plea demanded, and the 2oth judgment was 


J U-D 


plaintiff of his own head, without leave of the Court 
entered a nt capzat per breve, The officers were ask'q 
their opinions, who! all agreed it'to be the cuſtom and 
practice ; and the court allowed it. But when another 
queſtion aroſe, whether the plaintiff could have made 
ſuch an entry, in caſe the firſt plea had not been in abate- 
ment; Borrett and Thompſ n ſaid, it was confined tg 
abatements ; but Coke thought it night be in all cats - 
the court faid, it was impoſſible to be ſo, and hel it 
confined to abatements. Notes in C. B, 188, 189. Paſch, 


12ned, which was held irregular, and ſet aſide. Defen- 
dant ought to have the ſame time to plead after oyer 
given as remained unexpired of the rule to plead at the 
time of oyer demanded. Notes in C. B, 183. Mich. 
I1 Geo. 2. Simpſon v. Datfield. 

It was moved for leave to enter judgment upon an old 
warrant of attorney, upon an affidavit that the defendant, 
who reſided at Famaica, was living and in good health, 
and had been ſeen and converſed with there by the perſon 
who made the affidavit, on the 13th of September laſt. 
He failed from Famaica very ſoon afterwards, and ar- 
rived at London the 15th of Fanuary following. The 
motion was granted, Notes in C. B, 187. Hill. 11 Geo. 
2. Roundell v. Powell. | 

In waſte, plaintiff gave a common rule to plead, and at 
the expiration thereof, without giving a peremptory rule, 
ſigned judgment ; defendant moved to ſet the judgment 

aſide, inſiſting that a peremptory rule ought to have been 
given as in a real action; and of this opinion were the 
court ;. the place waſted, as well as damages, being to 
be recovered in the aCtion by the ſtatute of Glouc, cap. 5. 
In mix'd actions a peremptory rule is neceſlary, as well 
as in real ations, (except replevin) and the judgment was 
ſet aſide without coſts. Notes in C. B, 192, 193. Trin. 
13 Geo. 2, Wentworth v. Huſtler. 


3: For what cauſes judgments are ſet aſide. 


Judgment was given in debt upon a bond againſt an 
executor in C, B, and upon error brought in B. R. errors 
_ were aſſigned; and becauſe, upon the record it did not 
appear that the monies are yet payable, rule was given to 
reverſe the judgment, ſs, &c. and the counſel of the 
defendant in error ſaid, he could not maintain the judg- 
ment, and therefore prayed the reverſal of it for his 
client's expedition, who intended to bring a new action, 
by which it was reverſed abſolutely. 2 Saurnd, io6, 108. 
Paſch. 22. Car. 2. Holdipp v. Otway. 

A feme covert who lived by herſelf, and ated as a 
feme ſole, gave a warrant of attorney to confeſs a judg- 
ment, &c. and afterwards moved to ſet aſide the judg- 
ment, becauſe ſhe was covert ; but the court would not 
relieve her, but put her to a writ of error. 1 Salk. 
400. Mich. 10 FF. 3. B. R. Anow. 

Upon payment ot coſts, the court will ſet afide a 
judgment, tho” it be regularly entered, if the plaintiff 
hath not loſt a trial; and ſo is the common courſe in 
C B. 1 Salk. 402. Mich. 3 Ann. B. R. Sifted v. 

ee. 

Stat. 5. Geo. c. 13. enats, That where a verdict ſhall be 
goon in any action in any court of record in England or 

ales, the judgment ſhall not be ftaid for any defect in 

form or ſubſtance in any part of the proceedings. 
Baynes moved to ſet aſide the judgment, upon an afh- 
davit of a demand of oyer of the bond on the 29th of 
May, (being the ſame day whereon a plea was demanded) 
and of the ſervice of Mr. Juſtice Forteſcue's ſummons the 
ſame day of oyer, and time to plead. Darnel for plaintiff 
oppoſes the motion, and produced an affidavit that oyer 
was not demanded, nor ſummons ſerved till after the 
rule for pleading .was out; but the court refuſed to make 
any rule, Notes in C. B, 161. Trin. 6 & 7 Geo. 2. 
 #arrance v. Brignal. | 
A motion was made againſt judgment for plaintiff upon 
the iſſue of zul tzel record. he caſe was, Plaintiff had 
miſtaken commorancy in his declaration; defendant had 
pleaded jn abatement, and annexed affidavit of the truth 
of this plea; plaintiff brought a new ation, and the de- 


dilatory, differs it from the caſe quoted on the other 


I1 Geo. 2. Oſborne v, Haddech. 
The defendant's attorney left a note at the houſe of the 
plaintiff's attorney on a double penny ſtamp in this man- 
ner, v:z. I plead ni debet, yours, &c. and the plaintil{F's 
attorney without ſending notice to the defendant's attor. 
ney, that he expected a plea in form, ſigned judgment ; 
and upon a motion to ſet the judgment alide, it was 
held to be regular, and the note aforeſaid to be no flea, 
Pleas delivered to attornies muſt be drawn up in the ſame 
manner as to be left in the office. Notes in C. B, 156, 
Mich. 6 Geo, 2, Martyn, qui tam v. Skinner. 
It was moved to ſet tide a judgment figned for want 
of a plea, upon an affidavit of the deliyery of a plea to 
the plaintiff's attorney in due time, which was a plea of 
an outlawry againſt the plaintiff in B, R. pleaded in bar; 
but not ſub pede figilli. In defence of the motion it was 
inſiſted, that the outlawry not being pleaded ſub pede /e- 
gilli, plaintiff was not bound to accept it, and therefore 
might regularly fign judgment, and cited 1 Salk. 217, 
Carthew 220, They ordered it to be moved again ; 
and when the motion came on the ſecond time it was 
argued, that the plea being pleaded in bar, and not as a © 


ſide, and quoted Coke's In/?. 128. 1 Lutw. 40. 2 Mid. 
267. Atkins and Bayle, It was replied, the Lord Ch. }. 
Helt's words in Carthew and Salteld, go both to pleas in 
bar and abatement, where the outlawry is in another 
court; per cur. Sir I, Fillypale's caſe in Cro. Car, 
Robinſon 213. 2 Vent. 282. quoted (are of) pleas in 
bar, not dilatory ; plaintiff cannot take upon him to 
judge of the plea in bar; he ſhould apply to the court, 
or demur ; rule made to ſet aſide the judgment. Netes 
in C. B. 160. Trin. 6 & 7 Ges. 2. Panter v. Coppin. 
A rule to plead was given in Trinity term laſt; and 
defendant obtained time by Mr. Juſtice Reeves's order ta 
plead *till the firſt day of this term; and for want of a 
plea, the plaintiff ſigned judgment of this term, with- 
out giving a new rule to plead; which the court held to 
be regular, the rule to plead, given laſt term, being en- 
larged by the judges order to the firſt day of this term, 
Notes in C. B. 165. Mich. 7 Ges. 2 Taylor v. Shcmb, 
The writ was returnable the firſt return of this term 
whereto defendant appeared by his attorney, and plaintiff 
in Yor#/hire, gave a rule to plead, and, after demanding a 
plea, figned judgment for want thereof in four days; 
defendant moved to ſet afide the judgment: And the 
queſtion before the court was, whether in this caſe the 
defendant ſhould have four or eight days to plead. And 
the court held, that purſuant to the rule of court made 
in Michaelmas term, third of his preſent Majeſty, in all 
caſes upon writs returnable the firſt or ſecond return of 
any term, if the plaintiff-doth not declare in Zonden or 
Madliſex, or the defendant lives about 20 miles from 
London, the defendant hath eight days time to plead, and 
therefore ſet aſide the judgment. Notes in C. B. 165+ 
Mich. 7 Geo. 2. Lazenby v. Bradley. 

Defendant pleaded a tender, but brought no money 
into court; he gave a rule to reply, and for want of 2 
replication ſigned a non pros; plaintiff looked upon the 
plea as a nullity; the money not being brought into 
court, and ſigned judgment after the nn pros obtained, 
and now moved to ſet aſide the no pros. "The defendant 
\ moved to ſet aſide the judgment, inſiſting that the plain- 
tiff could not regularly fign judgment till the »n prof 
was ſet aſide; and of that opinion was Sir George Cooke, 
but the two other prothonatories reported the practice 
contrary; and the court was of opinion, that the mo 


pros nat being rightly obtained, plaintiff might procers. 


fendant plead-d the former aQiion depending; upon which 


in the ſame manner, as he might hays done in £37 4 


I 


1-V.-D 


fach non pros Was not ſigned ; and conſequently the | 


is regular, and mult ftand; and the 297 pros 
ju'8Pfrregular muſt be ſet aſide. Notes zn C. B. 179. 
Mich, 9 Geo, 2+ Bray V» Booth, ; 4] 
After defendant procured time to plead by a judge's 
rder pleading an iſſuable plea, he pleeded a tender as to 
: t "and 101 aſſumpſit as to the retidue. Plaintiit looked 
[2c the plea as a nullity, and figned judgment. It 
a. urged, that plaintiff had taken the plea out of the 
office, which was an acceptance of it ; but per cr. the 
Jeais a nullity, and the judgment 1s regular, Notes in 
C. B. 180. Mich. 10 Geo. 2. Lane v. Smith, 
Stillingfleet, agent for Werral, plaintiff's attorney, 
ve 1/ilmat, defendant's agent, time to plead ; aftei 
which H/orral comes to town himſelt, calls upon 1/lmot 
for a plea, and for want thereof figns judgment before 
* the time given by Siillingflect was expired ; this judg- 
ment was held irregular, and ſet aſide. All matters of 
this fort are to be tranſacied by the agents in town, and 
not by country attornies. Notes in C, B, 187. 11 Geo 2. 
I allace v. Willington. | 
Defendant pleaded by Attorney of another court, and 
plaintiff, Jooking upon the plea as a nullity, figned judg- 
meat which was held to be regular; and the rule to ſhew 
cauſe why the jud::ment ſhould not be ſet afide was diſ- 
charged.. Notes in C. B. 192, Paſch. 12 Geo. 2. Turner 
v, Williams, See 14 Vin. Abr. tit. Tudgment, 
- Auvgments in criminal cates, Are of two kinds, 
\ 1, Such as are fixed and ftated, and always the ſame for 
the ſame ſpecies of crimes 3 2. Such as are diſcretionary 
and variable, according to the different circumſtances of 
each caſe, 2 Hawk, P. C. 444. 
Judgment in high treaſon againſt a man, not relating 
to the coin, 3 /n/?. 210. 2 Hawk. P. C. p. 443. 
In high treaſon relating to the coin, 2 Hawk. P., C, 


F In 40 treaſon, 3 In/?. 211. 2 Hawk. P.C. p. 443. 
Againſt a woman for high treaſon or petit treaſon, 3 
Inſt, 211. 2 Hawk. P. C. p. 443. 
Avainit a man or woman for telony, 3 [n/?. 211. 2 
Hawk, P. C. p. 444. 
» Judgment of pain forte & dure, 3 1n/t. 217. 2 Hawk. 
: G. pe 444+ 
Fr in praemunire, 3 Inft, 218. 2 Hawk, P. 
« Þ. 444+ | 
Fi miſprifion of high treaſon, 3 [»/?. 218, 2 Haw. 
« U, Pe 445+ | 
In mifpriſion of petit treaſon, x Hal. P. C. 375. 
_ For drawing a fword on a judge, or ftriking a perſon 
in the preſence of a King's higher courts, 3 1ſt. 218, 
1 Hawk P, C. p. 57. 2 Hawk. P. C. p. 445. © 
For ſtriking and drawing blood in the King's palace, 
3 Inſt. 218, xr Hawk, P. C. p. 57. 2 Hawk. P. C. 
P- 445. | 
For reſcuing a priſoner from any of the King's higher 
courts, 1 Hawk, P. C. p. 57. 
For making an affray in the palace yard near the ſaid 
Courts, 1 Hawk, P, C. P. 57. 
For forgery on the ſtatutes, 1 Hawk. P. C. p. 184- 
For perjury on the ſtatutes, 1 Haw#, P. C. p. 177. 
For conſpiracy at the ſuit of the King, 2 Inſt. p. 222. 
1 Hawk, P.C. p.: 193. | 
Day acquittal, 3 1n/?. p. 214. 2 Hawk. P. C. p. 
bY | t 
Upon pleading pardon, 2 Haw. P. C. p. 445. 
pon pleading a releaſe to an appeal, and in other 
Caſes of the like nature, 2 Hawk. P. C. p. 445. 
Of the death of a man per infortunium, 3 Int. p. 
220. 2 Hawk. P.C. p. 280, 442. 
Of the death of a man, je defendendo, 3 Int. p. 220, 
2 Hawk, P. C. p. 380, 442. 
Of the death of a man that offereth to rob, &c. 2 
Hawk P. C. P. 220. | 
For perjury at Common law, 2 Hatoh. P. C. p. 445. 
For forgery at Common law, 2 Hawk. P. C. p. 445: 


. Pn againſt the King's courts, 1 Hawk, P. C. 
. 7» : 


Vor., II, 
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| j V-.D 
For petit larceny, 3 /»/t. p. 218. 2 Hawk. P. C, 


P- 445- 
For theſt bote, 3 nt. p. 218. 

Confpiracy at the ſuit of the party, x Hawk, P. C, 
p- 193. 2 Hawk. P. C. p. 445. 

In libel, 1 ZZawk. p. P. C. 196. 

Groſs cheats, 2 Hawk. P. C. p. 445, 

Keeping a bawdy-houſe, 2 Hawk, P. C. p. 4458. 

; Bribing witneſſes to ſtifle their evidence, 2 Haw. P. 
 P« 445» | ; 

For other offences of the like nature againſt the firſt 
principles of natural juſtice and common honeſty, 2 
Hawk, P. C. p. | 

In appeal when the defenJant joining battle is vans 
quiſhed in the field. 2 Inf. p. 212. 

In attaint in civil cauſes only, 3 1n/2. 222. 

Of a corrupt judge, 43 In/t. 224. 

Of outlawry, 2 Hawk. P. C. p. 446. 3 Tt. 214, 

Of abjuration, 2 Hawk, P. C. 446. 3 Trſt. p. 216: 

Pillory, tumbrell and trebutchet, 3 Inſt. 219. 

Where the court may ward a tranſportation, or to 
the houſe of correQtion, 2 Hawk, P. C. p. 446. 

In what caſes the deſcendant muſt be in court when 
judgment given, 2 Hawk, P. C. p., 446. 

Judgment or Trial by the holy croſs, Was a 
trial in eccleſtaſtical cauſes, in uſe long fince among the 
Saxons, See Crefſy's Church Hiſtory, fel. 960. 

Judicarves terrarum, Are perſons in the county 
palatine of Cheſter, who on a writ of error out of Chan- 
cery are to conſider of the judgment given there, and 
reform it; and if they do not, and it be found erroneous, 
they forfeit 1007. to the King by the cuſtom. Dyer 348, 
Fenk, Cent. 71, | 

Judices fiſcales ; So Pol1dore Virgil calls Empſon and 

udlcy, who were employed by Hen. 7. for taking the 
beneht of penal ſtatutes, and were put to death by Hen. 
8. See Lord Herb, H. 8. fil. 5, 6. 

Audictal deciſions, opinions or determinations, as far as 
they refer to the laws of this kingdom, are for the mat= 
ter of them of three kinds. 1ft, "They are either ſuch ag 
bave their reaſons fingly in the Jaws and cuſtoms of this 
kingdom ; as who ſhall ſucceed as heir to the anceſtor z 
what is the cercmony requiſite for paſſing, a freehold? 
what eſtate, and how much the wife ſhall have for hee 
dower? And many ſuch matters, wherein the ancient 
and expreſſed laws of the kingdom give an expreſs deci- 
ton, and the judge ſeems only the inſtrument to pro- 
nounce it; and in thoſe things the law or cuſtom of the 
realm is the only rule and meaſwie to judge by, and in 
reference to thoie matters, the decifion of courts are the 
conſervatories and evidences of thoſe laws. Or 2dly, 
They are ſuch dc:cifions, as by way of deduction and 1]- 
lation upon thoſe lays are formed or deduced ; as for the 
purpoſe, Whether of an <cſtate thus or thus limited the 
wite ſhail be endowed ? whether if thus or thus Iimi- 
ted, the heir may be barred ? and infinite more of the 
like complicated queſtions, And herein the rule of de- 
Cilion is; firſt, the Common law and cuſtom of the 
realm, which . is the great ſubſtratum that is to be 
maintained; and then authorities of deciſions of former 
times in the ſame or the like caſes; and then the rca- 
ſon of the thing itſelf. 3dly, Or they are ſuch as 
ſeem to have no other guide but the common reafon 
of the thing, unleſs the ſame point has been formerly 
decided, as in the expoſition of the intention of clauſes 
in deeds, wills, covenants, &c, where the very ſenſe 
of the words, and their poſitions and relations give a 
rational account of the meaning of the parties, and in 
ſuch cafes the judge does much better herein, than 
what a bare grave grammarian or logician, or other 
prudent men could ; for in many caſes there have been 
former reſolutions, either in point, or agreeing in regs 
ſon or analogy with the caſe in queſtion; or perhaps 
alſo the clauſe to be expounded is mingled with ſome 
term or clauſes that require the knowledge of the law 
to help out with the conſtruction or expoſition z both 
which do often happen in the ſame caſe; and there- 
fore it requires the knowledge of the law to render and 
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expound ſuch clauſes and ſentences 3 and doubtleſs a 
good common lawyer is the beſt expoſitor of ſuch clauſe, 
&c. Hale's Hiſt. Com. Law 68, 69. cites Plswden 122 
tO 130, I49, &c, | 

An extra-judicial opinion given in or out of court, is 
no more than the prolatum or ſaying of him who gives it, 
nor can be taken fur his opinion, unleſs every thing 
ſpoken at plealure muſt pats as the ſpeaker's opinion, 
Vaugh. 382. Mich. 25 Car. 2. C. B. in caſe of Bile & 
al” », Horton. 

So an opinion given in court, if not neceſſary to the 
judgment given ot record, but that it might have been 
as well given, if no ſuch, or a contrary opinion had 
been broached, is no judicial opinion, nor more than 
a gratis diftum. Ibid. But an opinion, though errone- 
ous, concluding to the judgment, 1s a judicial opinion, 
becauſe delivered under the ianction of the judges oath 
upon deliberation, which #ſfures that it is or was when 
delivered the opinion of the deliverer. 161d. 

Uudicium Dei, The julgment of God; fo our an- 
 eeſfors called thote now prohibited trials of ordeal, and 
its ſeveral kinds, S: fo ſuper defendere non peſſet judicio 
Dei, ſcilicet, aqua vel ferrs, fieret de ea juſtitia. Leges 
Edw. Cunf. cap. 16. See Spelman's Glsſary on this word, 
and Dr. Brady in his Gloſſary at the end of his [ntrodugp. 
to Eng. Hiſtory. See SuthvoQe, 

ug, A watery place, according to Domeſday. 

ugulato2, A cut-throat, or murderer.——dStatu!um 
eft preterea ut nullus occultus jugulator, quales murderers 
appellant Angli, de cetero chartam dz regia gratia obtineret. 
Thom. Walſingham, p. 34 

Jugum terrae, A yoke of land, in Domeſday, contains 
half a plow-land, viz. Od» tenct de epiſcops unum jugum 
terre, & eft dimid carucate. So alio 1 1nſt. fol. 5. a. 
So in Domeſday, Unum jugum de ora, & unum jugum de 
herce; i. e. "The rent of a yoke of land, and another 
yoke of land to plough. Gale 760. 

Juncare, To-ſtrew ruſhes, as was of old the cuſtom of 
accommodating the parochial church, and the very bed- 
chamber of princes.—Terre in Auesbury tenentur per 
fervitium inveniendi domino Regs cum venerit apud Ailesbury 
in eſtate jtramen ad letlum ſuum & preter hoc berbem ad 
juncandam cameram ſuam. Pat. 14 Ed. 1. 

Juncaria or Joncaria, (from Juncus, the Latin word 
fora ruſh ;) is a ſoil or place where ruſhes grow. Co. 
en Litt. fel. 5. Cum piſcariis, turbarits, Juncarits, & com- 
munibus paſturis ad meſſuagium prediftum pertin'. Pat. 
6 Ed. 3. p. 1. m. 25: 

Junctum juneta, A meaſure of ſalt. 2 Aon. Ang. 


« 99. | 
ura regalia, See Regalia, 
Uurats, (7 uratt, mentioned in ſtat. 2 & 3£Ed. 6. 

cap. 30. as the mayor and jurats of Maidſtone, Rye, Win- 

chelſea, Tenterdon, &c.) Are in the nature of aldermen, 
for government of their ſeveral corporations: And the 
name is taken from the French, where (among others) 
there are Major & jurati Sueſſenſes, &c. dee Chopfin 

Doman. Pran. lib. 3. tit. 20. ſet. 11. fag. 530. v0 

Ferſey hath a bailiff and twelve jurats, or ſworn affiſtants, 

to govern the iſland. Cam. Romney- Marjh is incorporate 

of one bailiff, 24. jurats, and the commonalty thereof, 
by charter, dat. 23. Feb. 1. Ed. 4. Sce Hiſt. of Imbanking 
and Draining, fol. 34 b. Turats are ailo fometimes 

taken for juries, as in 13 Ed. 1. c. 20. 

Juridical days, . ( Yes juridici,) Days on which the 
law is adminiſtered, days in court. See Dies, 

Jurisdiction, ( Turiſdiftin,) Is an authority of power 
given which a man hath to do juſtice in cauſes of com- 
plaint made before him ; of which there are two kinds : 
the one which a man hath by reaſon of his fee, and by 
virtue thereof does right in all plaints concerning the 
lands of his fee : the other is a juri/d:#70n given by the 


Prince to a bailiff. Which diviſion we have in the Cu/{u- 


mary of Normandy, cap. 2. which is not unapt for the prac- 
tice of our commonwealth ; for by him whom they call a 
bailiff, we may underſtand all that have commiſſion from 
the Prince to give judgment in any cauſe. See Sir £d- 
ward Coke's Proemium to his 4 {njt, The Civilians di- 
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| * Juris utrum, Is a writ which lies fo 


Journeyman is one who works by the day, &c. Cowell 
> 


1] UR 
vide 7uriſditonem into Imperium & furiſd 


imperinum in merum & mixtum. Cowell, 
Jnferio2 courts, 


iQionem, 4 
Dee Court, 
whole predeceſlor hath alienated his hank ws Pace 
The divers uſes whereof ſee in Fitz. Nat. Brev. Al ah 
By ſtat. 14 Ed. 3. c. 17. Parſons, vicars and wy n 
of chapels, ſhall have their writs of juris utrum of t na 
ments annexed or given perpetually in alms to Hed. 
or chapels, and recover by other writs in their c b — 
parſons of churches or prebends, penis 
: Jiurnale, The journal or diary of accounts in a x li 
g10us houſe. Ut patet per jurnale hoc anno——— 1, = 
per prediftum jurnale. Paroch. Antiq. þ. $71. F o_ ho 
French jour, a day z whence journey was at firſt pro y 
but one day's travel, And our ploughmen now fy a 
word in a ſtrict and original fenſe ; for they call one da ' 
travel or work at plough, a journey or Journe, Howes : 


edit 1727. 
JL.rnediuin, A journey, or one day's travelling, 
Corvell, edit. 1727. {cf 
Jur92, (Zurator, ) One of thoſe twenty-four or twelve 
men, wh:ch are ſworn to declare a truth upon ſuch eyi- 
dence as ſhall be given them touching the matter in que. 
ſtion, Cowell, edit. 1 27. See Jury, ? 
Jury, (Zurata,) May be derived trom the Latin fu- 
rare, to twear, and lignifies either twenty-four or twelve 
men, ſworn to inquire of the matter of fact, and declare 
the truth upon ſuch evidence as ſhall be delivered to 
them, touching the matter in queſtion. And obſerve 
that in Exz/and there are three ſorts of trials, viz, ts 
by parliament, another by battle, and the third by afliſe 
or jury.. Smith de Rep. Ang. lib. 2. cap. 5, 6, 7. Of 
the two former read him, and ſee Batile, Combat, and 
Parliament. The trial by afliſe (be the aftion civil or 
criminal, publick or private, perſonal or real,) is referred 
for the fact to a jury, and as they find it, ſo paſleth the 
judgment; and the great favour that by this the King 
ſhews to his ſubjes, more than the Princes of other 
nations, you may read in G/anvil, lib. 2. cap. 7. where 
he calls it, Regale benefictum clementis principis de conſilia 
procerum populis indultum, quo vite haminum & ſtatus inte- 
gritati tam ſalubriter conſjulitur, ut in jure. qued quis in 
libero foli tenemento pofſidet, retinends, duelli cajum decij- 
nare poſſint homines ambiguum, &c. This jury 1s not only 
uſed in circuits of juitices errant, but alſo in other courts 
and matters of office, as if the eſcheator make inquilition 
in any thing touching his office, he. doth it by jzry or 
inquett, It the coroner enquire how a ſubject tound 
Gead, came to his end, he uſeth an inqueſt. T he juſtices 
of peace in their quarter-ſeffions, the ſheriff in his county 
and turn, the bailiff of a hundred, the ſteward of a court 
leet or court baron, if they inquire of any offence, or 
decide any cauſe between party and party, they do it in 
the ſame manner : So that where it is ſaid, all things are 
triable by parliament, battle, or aſfiſe, aſliſe in this place 
is taken for a jury or inqueſt, impanelled upon any cauſe 
in a court where this kind of trial is uſed ; and though 
it be commonly ſuppoſed that this cuſtom of ending and 
deciding cauſes proceeded from the Saxons and Britons, 
and was of favour permitted to us by the Conqueror; yet 
we find by the Grand Cuftumary of Normandy, cap. 24+ 
that this courſe was likewiſe uſed in that country ; for 
aftiſe is in that chapter defined to be an aſſembly of wiſe 
men, with the bailiff, in a place certain, at a time al- 
ſigned forty days before, whereby juſtice may be done in 
cauſes heard in that court; of this cuſtom alſo, and thoſe 
knights of Normandy, Johannes Taber, maketh mention In 
the Rubrick of the title De Militari Teflamento, in 1n/itut. 
This jury, though it appertains to moſt courts of the 
Common law, yet it is moſt notorious in the half-year 
courts of the juſtices errant, commonly called the Great 
Aſſiſes ; and in the quarter-ſefſions, and in them it is mo 
ordinarily called a jury, and that in civil cauſes ; whereas in 
other courts it is termed oftner an inqueſt, and in the 
court-baron, a jury of the homage : In the general aflile, 


there are uſually many /zries, becauſe there are ſtore - 
| Caulcs 


J--U-R 

th civil and criminal, commonly to be tried ; 
_ is called The grand jury, and the reſt Petit 
ries, whereof it ſeemerh there ſhould be one for every 
hundred. Lamb. Eirenarch. lib. 4. cap. 3. page 384. 
The grand jury conliſts ordinarily of twenty-four grave 
ſubſtantial gentlemen or ſome of the better fort of yeo- 
men, choſen indifferently by the ſheciff out of the whole 
ſhire to conſider of all bills of indictment preferred to the 
court, which they do either approve by writing upon 
them Billa vera, or diſallow by indorſing Jgnoramus: 
Such as they do approve, if they touch life and death, are 
farther referred to another jury to be conhidered of, becauſe 
the caſe is of ſuch importance; but others of lighter 
moment are, upon their allowance, without more work, 
fined by the Bench, except the party traverſe the indict- 
ment, or challenge it for inſufficiency, or remove the 
cauſe to a higher court by certtorart; in which two for- 
mer caſes it is referred to another jury, and in the latter 
tranſmitted to a higher court. Lamb. Eir. lib. 4. cap. 7. 
And preſently upon the allowance of this bill by the grand 
inqueſt, a man is ſaid to be indicted ; ſuch as they diſ- 
allow, are delivered to the Bench, by whom they are 
forthwith cancelled or torn, [he petit jury confiits of 
twelve men, impanelled as well upon criminal as upon 
civil cauſes : T hoſe that pals upon offences of life and 
death, do bring in their verdict either Guilty or Not 
guilty ; whereupon the priſoner, it he be found guilty, is 
ſaid to be convicted, and fo afterwards receiveth his judg- 
ment and condemnation, or otherwiſe is acquitted, and 
ſet free. Of this read Forteſcxe, cap. 47. T hole that 
paſs upon civil cauſes real, are all, or ſo many as can 
conveniently be had, of the ſame hundred, where the 
land or tenement in queſtion doth lie, being four at leaſt, 
and they upon due examination bring in their verdict 
eitker for the demandant or tenant, Of this alſo ſee 
Forteſcue, cap. 25, 26. According to which, judgment 
paſſeth afterward in the court, where the cauſe began : 
And the reaſon hereof is, becaule theſe juſtices of affiſe 
are in this caſe, for the caſe of the country only, to make 
| the verdict of the jury by virtue of the: writ called 1/7 
prius, and ſo return it to the court where the cauſe is 
depending. See NiJs prius, and Lambard in his Zxpli- 
cation of Saxon words verbo Centuria; his words are thee, 
In fingulis centuriis comitia ſunto, atque liber@ conditionts virt 
ducdrni etate ſuperiores, una cum prepoſita ſacra tenentes, 
furanto, ſe adeo virum aliquem innocentem haud condemna- 
turos, ſontemve abſoluturas. See alſo the Cu/tomary of Nor- 
mandy, cap. 60. vee Twelve men, and Lambard's Eiren. 
lib. 4. co. 3. pag. 384. Mr. Sheringham, in his De Ang- 
lbrum Gentis Origine, derives the origin of our jury from 
a great antiquity : Quod autem Wadenus ( Aſgardiee Rex ) 
dicitur dusdecim regni proceres ſibi aſſump/iſſe, 11jdemgue juriſ- 
dicendi in pepulum provincuam dediſſe, hinc forte ulla nunguam 
apud ns ſatis laudanda conſuetuds invaluit, qua duodecim 
Juratis virts, quos patrio ſermone a jury 1dcirco Vocamus, 
tota juris decernendi & Utium expediendi poteſtas conceſſa eſt, 
p- 272. This trial by jury was anciently called Dus- 
decim virale judicium, We read it likewiſe in the laws 
of King Zthelred, made by him at I/antage, a town in 
Berkfhire, viz. Habcantur placita in fingulis wapentakiis ut 
exeunt ſeniores duodecim Thayni & prepoſitus cum eis jurent 
ſuper cons quid ers dabatur in manus, quod neminem 
mnacentem velint accuſare vel noxium concelare. *Tis true, 
this may ſeem to intend the number of the judges, and not 
of the jury : But the jury themſelves in ſome caſes are 
Judges, that is, they are judges of the fa&t, and the judge 
is bound to give ſentence according to their verdict of the 
tat. Cowell, edit. 1727. 
The rial per pats, or by a jury of one's country, is 
Juſtly eſteemed one of the chiefeſt excellencies of our con- 
ſtitution z for what greater ſecurity can any perſon have 
in his life, liberty or eſtate, than to be ſure of not being 
diveſted of, or injured in any of theſe, without the 
lenſe and verdict of twelve honeſt and impartial men of 
his neighbourhood? Hence we find the Common law 


herein confirmed by 1Zagna Charta, cap. 29. Nullus liber 


homo capiatur, &c, PForteſe. de Laud. Leg. Ang. cap. 25. 
Go, Lit, 1 55. Co. Preface to 3d and 8th Report. 
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Likewiſe the authority of this trial, and its being pe- 
culiar to us, have been taken notice of, as matters which 
reflc&t honour on our conſtitution; for tho? there were 
anciencly ſeveral other methods of trial, ſuch as by battle, 
ordeal, &c. yet have they, from the inconveniences at- 
tending them, been laid alide ; and this alone cultivated 
and improved, as the beſt method of inveltigating truth, 
Spelm. Gl]. verbo Furata, Glan, lib, 2. cap. 7. 


I. Statutes concerning juries. 

2. Who are exempted from ſerving on juries- 

3. Of the ſeveral kinds of juries, and jury proceſs ; and 
manner of compelling a jury to appear. 

4. By whem the jury proceſſes are to be executed, and 
the jury convened ; in what time ſuch proceſſes, and what 
number of jurors, are to be returned. | 


5. In what caſes and in what manner ſpecial juries are 
appointed. 


6. For what miſdemeanors jurors are puniſhable. 


I. Statutes concerning juries. 


Stat, Marleber. 52 Hen. 3. cap. 14. Concerning char- 
ters of exemption, and liberties, that the purchaſers ſhall 
not be impanelled in afliſes, juries, and inqueſts, if their 
oaths be ſo requiſite that without them juſtice cannot 
be miniſtred, as in great afſiſes, perambulations, and in 
deeds where they be named for witneſſes, or in attaints, 
and in other caſes like, they ſhall be compelled to ſwear, 
ſaving to them at another time their exemption, 

Stat. J/Veftm. 2. 13 Edi. 1. cap. 38. In one afliſe no 
more ſhall be ſummoned than twenty-four ; and old men 
above ſeventy years, and ſuch as be lick at the time of 


the ſummons, or not dwelling in that country, ſhall not 


be put in juries or petty affiles ; and if ſuch affiſes and 
juries be taken out of the ſhire, none ſhall pals in them 
but thoſe that may diſpend 40s. yeaily at leaſt, except 
ſuch as be witneſſes in writings ; neither ſhall this ſtatute 
extend to great afliles; and if the ſheriff or bailifts offend 
in any point of this ſtatute, and thereupon be convie, 
damages ſhall be awarded to the parties grieved, and 
they ſhall nevertheleſs be amerced to the King ; and 
Juſtices aſſigned to take aſlifes ſhall have power to hear 
plaints as to the articles in this ſtatute. 

Stat. 21 £4, 1. /tat. x. No ſheriff or bailiff ſhall put 
in any recognizance that ſhall paſs out of their proper 
bailiwicks, except they have lands to the yearly value 
of 10OsS. at leaſt, And this ſtatute ſhall not reſtrain 
the laſt ſtatute of //e/min/ter, cap 38. fo that within the 
county before juftices of the King, afligned to the taking 
of inqueſts or other recognizances, none ſhall be impa- 
nelled except he have lands to the yearly value of 40s. 
and likewiſe ſaving that before juſtices errant, and alſo in 
cities, boroughs and other market-towns, it ſhall be done 
as it hath been accuſtomed. | 

Stat; 28. Edw. 1. /tat. 3. cap. 9. No ſheriff nor bai- 
liff ſhall impanel in juries too many perſons, nor other- 
wiſe than is ordained by the ſtatute, and they ſhall put 
in the jury ſuch as be next neighbours, moſt ſufficient and 


leaſt ſuſpicious; and he that otherwiſe doth, and is at= 


tainted thereupon, ſhall pay the plaintiff his damages 
double, and be grievouſly amerced to the King. : 


Stat. 33 Ed. I. /lat. 4 Of inqueſts to be taken _ 


wherein the King is party, notwithſtanding it be alleged 
that the jurors or ſome of them, be not indifterent for 
the King, yet ſuch inqueſts ſhall not remain untaken 
for that cauſe; but if they that ſue for the King will 
challenge any of thoſe jurors, they ſhall aſſign a cauſe, 
and the truth of the challenge ſhall be inquired of. 

Stat. 5 Edi. 3. cap. 10. If any juror in aſfiſes, ju- 
ries or inqueſts, taken of the. one party or the other, and 
be thereof attainted, he ſhall not be put in any aſliſes, 
juries or inqueſts, and nevertheleſs he ſha]] be comman- 
ded to priſon, and further ranſomed at the King's will ; 
and the juſtices before whom ſuch aſſiſes, &c, ſhall paſs, 
ſhall have power to inquire and determine according to 
this ſtatute. 

vtat, 
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Stat, 25 Edw. 3 flat. 5. cap. JF No indiftor ſhall 
be put, in inqueſts upon the deliverances of the indictees 
of felony or treſpatles, if he be challenged for the ſame 
cauſe, | | 

Stat. 34 Edi. 3. cap. 4. Pancls ſhall be made of the 
next people not ſuſpected nor procured ; and the fheritis, 
coroners and other minifters, which do againit the lame, 
ſhall be puniſhed, b.fote the juſtices take the tnquelt, ac- 
Courding to their trefpats, as well agaiuit the Sing as 
againſt the party, 

Stat. 24 £4. 3. cap. 8. In every plea whereof the 
inqueit or atiſe dot pale, if any of the parties will ſuc 
azain!t any of the juiors, tiict they have taken of his 
adverſary, or of him, for their vu:dict, he ſhail have his 
plaine by bil: preſently before the juſtices before whom 
tiicy did ſwear, and if the juror plead to the cou ny, 
tie inqueſt ſhall be taken forthwith ; and if any other 
than the party will ſue for the King againſt the juror, it 
ſhail be heard; and if the jurors Ee attainted at the fuit 
of other than the party, he that ſueth ſhall have half the 
hne; ani the par.ies to the plea ſhall recover their da- 
mages by the taxing of the inquelt ; and the juror fo at- 
tainted ſhall have impriſonment one year, which ſhall 
110t be pardoned ; and if the party will ſue by writ before 
other juttices, he ſhall have the ſuit in the form atore- 
ſaid. 

Stat. 38 Edw. 3. /iat. 1. cap. 12. If any jurors do 
take any thing of the plaintift or defendant to ſay their 
verdict, and thereof be attainted by the proceſs contained 
in ſtat. 34 Edw. 3. cap. 8. be it at the ſuit of the party 
that will ſue for hioeltf or for the King, or at the ſuit 
of any other, every of the ſaid. jurors fhall pay ten t'mes 
as much as he hath taken ; and he thit will jue ſhall 
have the one half, and the Eing the other ; and all im- 
bracenis to procure ſuch inguelt for gain ſhajl be pu- 
niſhed as the jurors; or if the juror or imbraccor have 
not whereof to mike gree, he ſhall have impriſonment 
for one year; and no juſtice or other miniſter fhail in- 
quire of office upon the points of this article, but only 
at the ſuit of the party or of other. 

Stat. 42 Ed. 3. cap. 11. No inqueſt but afliſes 
and deliverances of gaols ſhall be taken by writ of 1: 

prius, nor in other manner, bciore that the names of ail 
that ſhall paſs in the inqueits be returned in court z and 
the ſherifls ſhall array the panels in ailiſes four days at 
leaſt before the ſeflions of the juitices ; upon pain of 
201. and bailift; of franchiſes thall make their an{wer to 
the ſheriffs fix days before the {efhuns, upon the ſame 
painz and in all panels arrayed by the heritts or bailifts 
{hall be put the moſt ſub{tantial people and worthy of 
faith, and not ſuſpeCt, and the ninneit, 

Stat. 11 der. 4. cap. 9g. No indictment ſhall be 
nade but by inqueſt of Jawful people, returned by the 
ſheriſfs or bailiffs of franchites, without any denomina- 
tion before-hand made according to Jaw ; and if any in- 
dittment be made to the contrary, the ſame ſhall be 
void, 

Stat. 2 Hen. 5. ſtat. 2. cap. 3. No perſon ſhall paſs 
in any inqueſt upon trial of the death of a man, nor be- 
twixt party and party in plea real and perfonal whereof 
the debt or damage amounts to forty marks, if he have 

_ not lands of the yearly value of 40s. fo that it be chal- 
lenged by the party. I | 

Stat. 8 Ed. 4. cap. 3- Every juror that ſhall be 
impanelled and returned within the county of A4rddleſesy 
in the King's courts, at every fourth day of the return 
ſhall be demanded; and all perſons impanelled in thoſe 
courts, that appear at the faid day, their appearance ſhall 
be recorded ; and every default, cfloin and other delay of 
any plaintiff or defendant in any perſonal action ſhall be 
adjudged, atjourned and allowed, as before this ſtatute, 

Stat. 1 Ric, 3. cap. 4. No bailiff, nor other officer, 
ſhall return in any panel any perſon in any the fheriff's 
turns, but fuch as be of good fame, and having lands 
of freehold within the counties, to the yearly value of 
20 5. at leaſt, or copyhold, to the yearly value of 265, 
84. and if any bailiff or other officer return any perſon 
contrary to this ſtatute, he ſhall lofe for every perſon fo 


and the King's pardon fhall be no bar againſt the partics 
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returned 493. and the ſheri | 
the King, nnd the dari tera Sts rs will nal ” 
| y that will ſue b 
action of debt, &c. and every indictment before : 
ſherit in his turn otherwiſe taken {hall be void, 
Stat, IN Hen, 7+ Cap. 21. ſect, 1, No perſon ſhall be 
impaneItcd in any jury in £9dom, except he be of lanes 
vr chatteis to the value of turty marks; ind no perlon 
iaall be impanclled in any jury in the ſaid city fur lands 
or ienements, or action perſonal wherein the debt or da- 
mages amount to forty marks, except he be in lands and 
goods to tlie value of a hundred marks, and the ſame 
c:ule of challenge ſhall be admitted as a principa! chal. 
ienge z and every ſuch perſon ſummoned to appear in any 
jury before any of the judges of the fame city, making 
default at firſt ſurimons, ſhall loſe in iflues 12 4, and ar 
the ſecond Cefault 2s. and ſo at every ſuch detault the 
ifl1es to be doubled ; and all ſuch iflues loſt in the mayor's 
court ſhall be levied to the ule of the mayor and com- 
monaity; and all ſuch iftues loſt in the ſheriffs courts 
ſha;l be levied to the uſe of the ſleriffs toward their fee- 
tarm. Szethe reſt of this «a in Qtraint, 
Stat. 3 {{cn. 8. cap. 12. All panels returned, which 
be not at the ſuit of any party, that ſhall be made by 
every ſheriff and their miniite:s afore any juſtices of gaol- 
aclivery, or juſtices of peace in their ſeſhons, to inquire 
for the King, ſhall be reforied by putting to and taking 
out of names, by the diſcretion of the jultices ; and the 
ſame jult:ces ſhall command every ſheriff and their mi- 
nilter> to put other perſons in the panel by their diſcre- 
tions; nd if any {ier:ff or other minifters do not retura 
the panels ſo reformed, tuch ſheriff or miniſter ſhall for 
feit 20/. the one hali to the Ring, and the other half ta 
him that wili ſue for the fame by action of debt, &c. 
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that thall tue. | 
Stat. 4 Hen, 8. cap. 2. {cf 2, For all ifſues to be loft 
in the mayor's court, according to ſtat. 11 Fen. 7. caps 
21. it {hall be Jawful to the mayor to d:iftraing and in 
like manner it {hall be lawful to the ſher:ffs to diſtrain for 
ſuch 1lucs lot in their courts, 
Se27. 4. 1 he fſheriffs of London ſhall have power to re+ 
turn in panels or arrays of all' ations in the courts of 
King's Bench and Coinmon Pleas, or Exchequer. perſons 
being citizens, having goods to the value of 109 marks, 
to try the iſſues joined in ſuch ation, as other pexicns 
having lands of the yeariy value of 40s. 
Set. 5. The ſheriffs of the ſaid city ſhall return upon 
the firſt diſtreſs upon every of the jur:irs 20 4. an«! upon 
the ſecond diſtreſs 40 d. and upon every di trels after that 
the double, tiil a full jury appear z and the ſhe: iffs that 
ſhall make any return contrary to the form atore'aid ſhall 
forfeit 104. the one halt to the King, and the other half 
to the party that will ſue, | 
Stat. 5 Hen. 8. cap. 5. ſeft. 3. The at 4 Hen B. 
£4. 3. thall be expounded, that the ſheriff; be bound to 
return at every fir{t diftreſs of nit privc, to be had at dt. 
4artin's upon every of the jurors. 2c d. and upon the 
ſecond diſtreſs of mf prius 4c d. and upon every vittrels 
of nt prius after that the. doubic, till a tuil jury appear 5 
and no ſheriff ſhall forteit by force of the {aid ftatute for 
any return, except only upon writs of diftrefles before 
juſtices of 77/7 privs within the (id city 3 and upon all 
other proceflcs awarded out of the ſaid courts or Exche- 
quer, it ſhall be lawful to the ſheritfs to make their re- 
Lurns as they were wont to YO, Ss 
Stat. 23 Hen. 8. cap. 13. {:. 1. Every perſon being 
the King's natural iubje&, who do enj.y the libertics 
of any city, borough o: tuwn corporate, where he dwele 
leth, being worth in goods to the value of 40 /. ſhall be 
admitted in trial of murders and felonies in every {c{ons 
and gaol-delivery for the liberty of ſuch cities, &c. alveit 
they have no freehold, 
Set. 2. Provided that this at do not extend tv any 
knight or efſquire dwelling in any ſuch city, &c. 
Stat. 35 Hen. $. cap. b. ſet, 3. In every cate where 
ſuch pertons, as thould paſs upon the trial of any iliue 
joined in the King's courts at Jeftminſter, ought by law 
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to dilpend 405. by the year of frechoid, the writs of 
| VErIrE 


0-08 
., f.-:1; hall be in this form : Rex, &c. Prazcipimus,” 
gene pee facias coram, &c. 12. liberos et legales ho- 
alves de viſn. de B. quorum quilibet habeat guadraginta 
Hlid' terraces tenementorum vel reddituum per annum ad minus, 
r ques rel veritas melius fetrt poterit. Et qut nec, Sc, 
And where it 1s not requiſite that the perſons ſhall dif- 
end 405. by the year of freehold, the writs of venure 
{all be made after the form aforeſaid, omitting this clauſe, 
quorum qualibet, &c. and upon every venzre that ſhall have 
the ſaid clauſe, quorum quilibet, &e, the ſheriff thall not 
return any perſon unleſs he may diſpend 405. by the year 
of freehold, out of ancient demeſne, within the county ; 
and alſo ſh.Jl return in every ſuch panel fix hundredors, 
if there be ſo many within the hundred, where the venue 
lieth z upon pain to forfeit for every perſon that cannot 
ditpend 40 5. by he year 20s. and for every hundredor 
omitted in 1uch return 20s. and in ever, venzre wherein 
the claute quorum quilibet, Fc. ſhall be omitted, the ſheriff 
ſhall not recurn at-y perſon, unleſs he may diſpend ſome 
Jands or tene .:ents of freehold, out of ancient demeſne, 
within the county, and alſo ſhall return in every ſuch 
panel fix hundredors, if there be ſo many, upon like pain. 
$:4. 4. Upon every firſt writ of habeas corpora or 
djtringas with a niſi prius, delivered of record, the ſhe- 
riffs ſhall return in ifſu's upon every perſon impanelled at 
Jealt 55. and at the ſecond habeas wrpora or diftringas, 
10s. and at the third writ, 13s. 44. and upon every 
writ further, to double the iffues until a full jury be 
{worn ;z on pain to forfeit 5 /. 
$:2. 6. In every ſuch habeas. corpora or diſtringas with 
2at/i prive, where the jury is like to remain untaken for 
default of jurors, the juſtices upon requeſt made by the 
plaintiff or demandant thall have authority to command 
the ſheriff to name ſo many other able perſons of the 


county then preſent as ſhall make up a full jury, which 
perſons ſhall be added to the former panel. 

Sect. 7. The parties ſhall have their challenge to the 
Jurors ſo added as if they had been impanelled upon the 
Venire. | | 

Sect. 9. In caſe ſuch perſons as the ſheriff ſhall name 
as aforeſaid be preſent and do not appear, or do wilfully 
withdraw themſelves, the juſtices ſhall ſet ſuch fine upon 
ſuck juror as they ſhall think good, to be levied as iflues 
loſt by jurors. 

Sect. 10. Where any jury ſhall be made full by the 
command of the juſtices, ſuch perſons as were returned 
in the panel that ſhall make default ſhall loſe iflues as tho' 
the jury had remained for default. of jurors. 

Sect, 11, Upon a reaſonable excuſe for the default of 
any juror proved before the juſtices of afliſe or niſi prius, 
at the day of their appearance, by the oaths of two wit- 
neſſes, the juſtices ſhall have authority to diſcharge ſuch 
Juror of ſuch forfeiture-of iflues; and the ſheriff ſhall be 
therein diſcharged of the ifſues. 

Sect, 12, If the affiſe or ni prius be diſcontinued for 
not coming of the juſtices, or any other occafion, other 
than by default of jurors, the jurors ſhall be diſcharged 
of any ifſues, and the ſheriff ſhall be likewiſe diſcharged 
of the penalties for the non-returning of ſuch iſſues. 

Sect. 13. If upon any ſuch habeas corpora or diftringas 
with a n:/# prius, iffues be returned upon any hundredors 
or jurors where the ſame hundredors and jurors ſhall 
not be lawfully ſummoned, the ſheriff or miniſter ſhall 
loſe double fo much as the iſſues returned upon ſuch hun- 
dredors or jurors ſhall amount unto ; the moiety of all 
which forfeitures, other than the iſſues'to be returned 
upon the jurors, ſhall be to the King, and the other half 
to him that will ſue for the ſame; ſaving to all perſons 
all ſuch right as they ſhould have to ſuch ues. | 

Sect. 14. This a@ ſhall not extend to any city or 
towns corporate, or to any ſheriff or miniſters in the 
lame, but that they may return ſuch perſons as they have 
been accuſtomed to do, fo that they return like iflues as 
are mentioned in this aCt. 

Made perpetual, 2 Edw.6. cap. 32. 

Stat. 4. & 5 Phil. & Mar. cap. 7. ſect. 2. Juſtices of 
aſſiſe and niſi privs, before whom any trial ſhall be made 


by virtue of any writ of habeas corpora or diſtringas with 
Vor. II, | | 
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| a ni/i prius (where the jury is like to remain for default 
of jurors) ſhall have authority, upon requeſt made for 
the King, or by the party that followeth as well for the 
King as for himſelf upon any penal ftatute, or his at- 
torney, to command the ſherift to name ſo many able 
perſons of the county then preſent, and to add the names 
to the former panel as ſhall make a full jury, 

Sect, 3. Every clauſe in the a& 35 then. 8. cap. 6, 
ſhall be taken to give the ſame advantage to the King, 
and all ſuch perſons as ſhall purſue any a&ton, &c. for 
the King and the party, as the plaintiff in any other 
action might have. | 

Stat, 14 Fliz. cap. g. ſet. 1, Where the plaintiff or 
demandant may have upon his requeſt to the juſtices of 
nft privs in England, or to the juttices of oyer, or of 
athies, of the twelve ſhires of //ales and the counties 
palatines of Lancaſter, Chefler and Durham, a tales de cir= 
cumſantibus, in all ſuch cafes the tenants, aEtors, avows= 
ants and defendants (if the plaintiffs or demangants ſhall 
forbear to pray the ſame) may upon their requeſt have 
by the ſame juſtices the zales unto them granted in like 
manner as the plaintiff or demai:dant may. _. | 

Sect, 2. In all popular ations in the Queen's courts of 
record upon penal laws, wherein any perſon ſhall ſue as 
well for the Queen as himſelf, the defendants ſhall be 
admitted to pray a tales de circumſtantibus. | | 

Stat, 27 Zliz. cap. 6. ſect. 1. Where jurors returned 
for trial of any iflues in the courts of King's Bench, 
Common Pleas or Exchequer, or before juſtices of afliſe, 
by the laws now in force ought to have frechold of the 
yearly value of 405. in every ſuch caſe the jurors ſhall 
have eſtate of freehold to the yearly value of 47. at leaftz 
and the writs of venire facias ſhall be in this form: Re- 
gina, &c. Praztipimus, &c. quod venire facias coram, &e. 
duodecim liberos et legales homines de wicineto de B. quorum 
quilibet habeat guatuor libras terrae, tenementorum vel red- 
aituum- per annum ad minus, per quos rei Veritas meltus 
feiri poterit, Et qui nec, &c. And upon ſuch writ the 
ſheriff ſhall not return any perſon unleſs he may diſpend 
4.1, in the year of freehold, out of ancient demeſne, 
within the county; upon pain to forfeit for. every perſon 
205, ; | 
Sect. 2. Upon every firſt writ of habeas corpora of 
diſtringas with a nift prius delivered of record, the ſheriff 
{hall return in iffues upon every perſon impanelled at leaſt, 
Ios. and at the ſecond writ, 20s. and the third writ, 
30-5. and upon every writ further to double the iſſues, 
until a full jury be ſworn 3 upon pain to forfeit for every 
return contrary to the form aforefaid,. 5 /. 
| Sect. 3. If any ſheriff or other miniſter return any 
perſon in any jury, wherein he ſhall for default of ap- 
pearance loſe any iffues, where in truth ſuch perſon ſhall 
not be ſummoned, the ſame ſheriff, &c. ſhall forteit to 
the perſon fo returned double the value of the iſſues loſt. 
Sect. 4. If -any ſheriff, under-ſheriff, &c. or bailiff of 
franchiſe, ſhall take any money or other profit, or any 
agreement to have any profit for the not returning of 
any perſon to be ſworn as juror for the trial of any fue 
joined before any juſtices, every ſheriff, &c.. ſo offending 
ſhall forfeit 5/7. the one moiety to the Queen, and the 
other moiety to ſuch perſon as will ſue for the ſame in 
any court cf record, 

Sect. 5. Upon the trial of any iflue in any perſonal 
action, no challenge for the hundred- ſhall be admitted 
if two hundredors appear. | 

Sect. be All other challenges principal, or for other 
cauſe, ſhall be admitted as if this a&t had never been. - 

Sect. 7. This a& ſhall not extend to any juries or 
iſſues to be returned in any city or town corporate, or 


ſhires of Wales. | | 

Stat. 27 Eliz. cap. 7. ſect. 2. No ſheriff or other 
perſon ſhall return any juror dwelling out of any liberty, 
without the adition of the place of his abode, at the 
time of the return, or within one year next before, or 
ſome other addition by which the party may be known ; 
nor any juror within any liberty, with other addition 
than ſuch as ſhall be delivered to him by the bailff of 
| 4 N RE OT IITLELS the 


— . 
© Twi 0 wu wes - - 


other place privileged to hold. plea, or in the twelve 


hare - bu -_ 
IEEE <tr ws ALL RS 


, 
c « — -— my i erg ar 
—_ +. -y 
TAE ot =" E 
"_— = _ Ls 


* 
' 


| 
Li 
j 
} 
24 
If 


I. ES.4 
—_— — 


[Uk 


the liberty ; nor any bailiff of liberty ſhall return any 
juror, or deliver to the ſheriff the names of any perſons 
to be returned without the addition of the place of 
abode, &c. and no extract of iſſues againſt any juror 
ſhall be delivered out without ſuch addition as is put in 
the original panel or tales wherein ſuch juror ſhall be 
returned; and no under ſheriff, bailiff or other perſon, 
ſhall levy any iſſues of any other perſon than of ſuch as 
by the ſaid eſtreat is of right charged with the faid illues ; 
upon pain that every clerk that ſhall write or deliver any 
ſuch eſtreat, and every other perſon offending contrary 
to this a&t, ſhall forfeit to the Queen five marks, and 
to the party grieved five marks. 

Sect. 3+ Juſtices of oyer and terminer, juſtices of aſliſe 
and juſtices of peace, as well within liberties as without, 
ſhall have power to hear and determine the offences 
aforeſaid. | 

Made perpetual, 39 Eliz. cap. 18. ſe. 32. 

Stat. 4 Will & Mar. cap. 24. ſect. 15. All jurors 
(other than ſtrangers upon trials per medietatem lingue) to 
be returned for trials of iſſues joined in the courts of 
King's Bench, Common Pleas or Exchequer, or before 
| among of affiſe or ni privs, oyer and terminer, gaol-de- 

ivery or quarter-ſeffions in any county of England, ſhall 

have within the county 107. by the year of freehold or 
copyhold, or ancient demeſne, or in rents, in fee-ſim- 
ple, fee-tail or for life; and in every county of /Yales 
every ſuch juror ſhall have 6/7. by the year as aforeſaid ; 
and if any of a leſſer eſtate be returned, it ſhall be a 
good cauſe of challenge, and the party returned ſhall be 
diſcharged upon the ſaid challenge, or upon his own 
oath; and no juryman's iſſues ſhall be ſaved but by or- 
der of court, for ſome reaſonable cauſe proved upon 
oath; and all iſſues ſhall be duly eftreated and levied ; 
and the writ of wenrre faczas for impanelling of juries in 
caſes aforeſaid in England ſhall be after this form : Rex, 
&c. Precipimus, &c. quod venire fac' coram, &c. duode- 
cim liberas & legales homines de vicineto de A. quor” quilibet 
habeat decem librat” terre, tenementor* vel reddituum per 
annum ad minus per quos, &c. & gui nec, &c. and the 
writs for returning of juries in J/ales, ſhall be in the 
ſame manner, altering only the word decem for ſex; and 
the ſheriff ſhall not return any perſon, unleſs he have 
10 /. or 61. reſpeQively, by the year, at leaſt, in the 
country ; upon pain to forfe for every perſon 5 /. to their 
Majeſties. | 

Sect. 16. No ſheriff or bailiff of liberty ſhall return 
any perſon to have been ſummoned, unleſs ſuch perſon 
ſhall have been duly ſummoned fix days before the day of 
appearance, nor ſhall take money or reward to excuſe 
any juror ; upon pain to forfeit 10/7. to their Majeſties. 

Sect. 17. Saving to all cities, boroughs and towns 
corporate, their ancient uſage of returning jurors. 

Sect. 18. It ſhall be lawful to return any perſon up- 
on the tales in England, who ſhall have within the county 
51. by the year, and not otherwiſe. 

Sect. 19, It ſhall be lawful to return an 
the tales in Y/ales, who ſhall have within th 
by the year. 

Sect. 20. No fee ſhall be taken by any ſheriff, clerk 
of afliſes or other perſon, upon account of any tales re- 
turned ; upon pain of 107. one moiety to the proſecutor, 
and the other moiety to their Majeſties, to be recovered 
by aCtion of debt, &c. | 

Sect. 21, No writ de non ponendis in afſiſis & juratis 
ſhall be granted, unleſs upon oath made that the ſuggeſ- 
tions are true. 

Sect. 22. So much of this a, as relates to the re- 
turning of jurors, ſhall be in force for three years, &c. 

Continued by 7 Will. 3. cap. 32. together with that act 
for 7 years from the fir/t of May 1696, and to the end of 
the next ſeſſion of parliament ; and afterward continued along 
with the act 7 Will. 3. cap. 32. | 

Stat. 7 Y-ll. 3. cap. 32. ſect. 1. If any plaintiff or 
demandant in any cauſe in the courts at J/2/minſter, 
which ſhall be at iſſue, ſhall ſue forth a wvenire facias, 
upon which any habeas corpora or diſtringas with a nifi 
prius ſhall iſſue, in order to the trial of ſuch ifſue at the 
aſſiſes, and ſuch plaintiff, &c, ſhall not proceed to trial 


perſon upon 
e county 3 /. 
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at the firſt afſiſes; in all ſuch caſes (other 
views by jurors ſhall be directed) the er wn : _ © 
ſoever he ſhall think fit to try the iſſue, ſhall ſue forth 
a new venire in this form: Prod de novo venire facias « 
ram, &c. duodecim liberos & legales homines de wvicinets 4 
A. quorum quilibet habeat decem librat' terre, tenementy,? 
vel reddituum per annum ad minus, per quos, &c, & gu; 
nec, &c, which writ being returned and filed, a habeas 
corpora or diſtringas with a nifi prius ſhall iſſue thereupon 
(for which the ancient fees ſhall be taken, as in caſe of 
the pluries habeas corpora or aiſtringas,) upon which the 
plaintiff, &c. may proceed to trial, as if no former Ve- 
nire facias had been filed, and fo toties guoties; and if an 
defendant or tenant, in any action in the ſaid courts 
ſhall be minded to bring to trial any iflue, when by the 
courſe of the court he may do the ſame by proviſo, ſuch 
defendant, &c. ſhall of the iſſuable term, next preceding 
ſuch intended trial, ſue out a new venir? by proviſo, and 
proſecute the ſame by habeas corpora or aiſtringas, with a 
ni}i prius, as though there had not been any former venire 
ſued out or returned, and ſo toties quattes. | 

Sect, 3. In every writ of habeas corpora dr diftringas, 
with a zi/: privs, where a full jury ſhall not appear, or 
where the jury is like to remain untaken for default of 
jurors, the ſheriff ſhall upon the awarding the tales re- 
turn freeholders or copyholders of the county, who 
ſhall be returned upon ſome other panel to ſerve at the 
ſame aſſiſes, and not others, if ſo many of the other pa- 
nels be preſent; and either of the parties ſhall have his 
challenge ; and in caſe any ſuch freeholder or copyhol- 
Cer, as the ſheriff ſhall return upon the zales, being pre- 
ſent, ſhall be called, and not appear, or ſhall wilfully 
withdraw himſelf, the judge of afliſe ſhall ſet a fine upon 
ſuch perſon. 

Sect. 4. That ſheriffs may be the better informed of 
perſons to be returned for trials of iſlues joined in the courts 
of Chancery, King's Bench, Common Pleas or Exche- 
quor, or to ſerve upon juries as affiſes, ſeſſions of oyer 
and terminer, general gaol-delivery and ſeſſions of the 
peace ; all conſtables, tithingmen and headboroughs, ſhall 
yearly at the quatter-ſefſfions, in the week after St. M/i- 
chael, upon the firſt day of the ſeſſions, or upon the fiſt 
day that the ſeflion ſhall be held by adjournment at any 
particular diviſion, return a liſt of the names and places 
of abode of all perſons within the places for which they 
ſerve, qualified to ſerve upon ſuch juries, with their ad- 
ditions, between the age of one and twenty years and 
ſeventy years, to the juſtices ; which juſtices, or two of 
them at the ſaid ſeflions, ſhall cauſe to be delivered a du- 
plicate of the liſt, by the clerks of the peace to the ſhe- 
riffs, on or before the firſt of Fanuary, and caule the liſts 
to be entred by the clerk of the peace, amongſt the re- 
cords of the {trons ; and no ſheriff ſhall impanel any 
perſons to try ifſues joined in the ſaid courts, or to ſerve 
in any jury at the aſliſes, ſeſſions of yer and 7ermrner, 
g201-delivery or ſeſſions of the peace, that ſhall not be named 
in the liſt; and any conſtable, tithingman or headbo- 
rough, failing to make the return aforeſaid, ſhal] forteit 
51. to his Majeſty. PR 

Sect. 5. Every ſummons of every perſon qualified to 
the aforeſaid ſervices, ſhall be made by tte ſheriff, hi 
officer or deputy, ſix days before at leaſt, {hewing tO 
every perſon {0 Cn mncd, the warrant under the ſeal of 
the office ; and in caſe any juror be abſeat from his ha- 
bitation, notice of ſuch ſummons ſhall be given, by lea- 
ving a note in writing under the hand of ſuch officer, 
at the dwelling-houſe of ſuch juror, with ſome perſon 
there inhabiting. | 
. Sect. 6. The ſaid return to the juſtices ſhall be a good 
excule for the ſheriff, for ſuch ſummons and returns; and 
if any ation ſhall be brought againſt any ſheriff for ſuch 
return, the ſheriff may plead the general iſſue ; and Þ 
the plaintiff be non-ſuited, &c. the plaintiff or informer 
ſhall pay treble coſts; and if the ſheriff, his deputy or 
bailifs, ſhall ſummons any freeholder or copyholder ; 
otherwiſe than as aforeſaid, or negle their duty in th2 
ſervices required by this aA, or excuſe any perſon for 
favour or reward, or allow of any writ of fonendis 
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ice of any jury, under the age of ſeventy | aCt is direted, or ſhall negleQ, within ten days after 
from he rn, F534 all forfeit 201. to be recover- | the ſucceeding ſheriff ſhall be horn into his office, to 
axis pw party grieved, or whom elſe ſhall ſue for the | deliver over as well the regiſters that ſhall be made in 


in any of the courts at J/e/tminſter. the year wherein he ſhall have ſerved ſheriff, as alſo all 
— 7. No perſon ſhall be returned to ſerye upon | ſuch other regiſters as were prepared in the ſheriffwick of 
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any jury at the aſſiſes or general gaol-delivery for the | any of his predeceſſors, within four years next before, 


of York, or at any ſeſſions of the peace for any 

ve? Loren (the city of York, and town of King ion up- 
on Hull excepted) above once in four years ; and every 
ſheriff of the ſaid county ſhall keep a regiſter, wherein 
the names of all who have ſerved as jurors, with their 
additions and places of abode, and the times and places 
of ſuch their ſervices ſhall be alphabetically entred, which 
regiſter ſhall be delivered over to the ſucceeding ſheriff 
within ten days after he ſhall be ſworn into his office ; 
and every juror who ſhall ſerve at any the faid afliſes, 

ol-delivery or ſeffions may, at the end of ſuch afliſe, 
i. repair to the ſheriff to have his name entred, of 
which he ſhall have a certificate, upon requeſt, gratis. 

$:4. 8. Only one panel, — of forty-eight 
each perſon having ſourſcore pounds land per annum) 
or be returned to ſerve on the grand inqueſt, and no 
more than ten panels, conſiſting of twenty-four jurors 
each, ſhall be returned to ſerve upon trials in civil cauſes, 
_ at any aſliſes for the county of York (except where ſpecial 
juries are direRted by rule of court) ; and at no one quar- 
ter-ſefſions of the peace for the ſaid county, or within 
any of the ridings within the ſame, or in any place 
where ſuch ſeſſions ſhall be holden by adjournment with- 
in the county, ſhall be returned above forty perſons, | 
to ſerve either upon the grand inqueſt or other ſervice 

ere, 
Es, 9. The inhabitants of the city of J/e/minſter 
ſhall be exempted from ſerving in any jury at the ſeſf- 
fions of the peace for Middleſex. 

Se. 10. The att 4 Hill. & Mar. cap. 24, as to fo 
much as doth relate to the returning of jurors, ſhall be 
in force, together with this act, for ſeven years, from 
the firſt of May 1696, and to the end of the next ſeſſion 
of parliament. W ; 

$2. 11. This af, or the ſaid at, ſhall not give 
any longer time for the ſummoning of juries, to try any 
iſſues that are triable by jurors of London or Middleſex, 
than was required before ; nor ſhall give any longer time 
for the return of any writ, precept or proceſs of venjre 
facias, habeas corpora or diftringas ; but where there ſhall 
not be ſix days between the awarding of ſuch writ and 
return thereof, every juror may be ſummoned, attached 
_ erdiſtrained, as he might have been before the ſaid act. 

$i. 12. This act ſhall not extend to the city of 
Lendin, nor to any county of any on or town, nor to 
any town corporate that have power by charter to hold. 
| feffions of gaol-delivery or ſeflions of the peace. 


Farther continued by 1 Ann. ft. 2. cap. 13. for ſeven | 


years, and to the end of the next ſeſſion, and continued far- 
ther for 11 years, &c. by 10 Ann. cap. 14. and conti- 
nued farther for 7 years, &c. by g Geo. 1. cap. 8. and 
referred to by 3 Geo. 2. cap. 25. which att of 3 Geo. 2. 
Cap. 25. 1s made perpetual by b Geo. 2. Cap. 37. 

dtat. 8 J/7/l. 3. cap. 10. All juſtices of peace are re- 
quired at their ſeffions next before the feaſt of St. Michael 
yearly, to iſſue precepts to the conſtables, requiring them 
to make ſuch return of perſons to: ſerve upon juries, as 
by the at 7 J/ill. 3. cap. 32. is direted. n 

Stat, 1 Ann fo. 2. cap. 13. ſe. 3. No perſon inte- 
reſted in ſuch eſtate as will qualify him to ſerve on ju- 
ries of the yearly value of 1507. or of greater value, 
ſhail be returned to ſerve upon any jury, at any ſeſſions 
of the peace for any part of the county of York, upon 
the penalty of 201. to be forfeited by any ſheriff, or 
Other officer making ſuch return and ſummons, to be re- 
Covered for the uſe of any perſon that will ſue for the 
ſame, in any of the courts of record at e/tmin/ter, by 
action of debt, &. 

Stat, 5 Ann. cap. 18. ſeet. 3. If any ſheriff of the 
county of York ſhall, Curing the continuance of the aCt 
7 Fill. 3. cap. 32. negle& to keep ſuch regiſter, as in 
the a&t is directed, or ſhall negle& to enter the names of 
the jurors in any afliſes or quarter-ſefſions, as in the ſaid 


and which were delivered oyer to him, or ſhall negle&t 
to deliver ſuch certificate gratis, as in the ſaid a&t is men- 
tioned ; every ſuch ſheriff of the county of York ſhall for- 
feit 1007. one moiety to her Majeſty, and the other 
moiety to ſuch perſon as ſhall ſue for the ſame, in any 
of her Majeſty's courts at /Ve/tminſler. 

Sed?. 4. If any ſuch ſheriff of the ſaid county, his 
deputy or bailiff, during the continuance of the ſaid a, 
ſhall knowingly ſummon or return any perſon to ſerve 
on any jury at the aſfliſes or ſeſſions of the peace, who 
ſhall within four years before ſuch ſummons or return, 
have ſerved on any jury at any afliſes or ſeffions within 
the county, and ſhall not, upon producing of ſuch cer- 
tificate, diſcharge the ſummons or return, and thereof 
give notice to the party ſummoned, ſix days before ſuch 
afliſes or ſeflions of the peace ; the ſaid ſheriff, &c. ſhall 
forfeit to the party ſo ſumnioned 20/. to be recovered as 
before- mentioned, with coſts. 

Sea. 5. The juſtices of peace for all counties within 
England or Wales, ſhall yearly during the continuance of 
the ſaid aQt, at the quarter-ſeſſions next after the 24th of 
June, ilſue their warrants to the head conſtables of every 
hundred, lathe or wapentake, requiring them to iflue 
their precepts to the conſtables, tithingmen and head- 
boroughs, requiring them to meet together with the head- 
conſtables, within fourteen days next after, at ſome uſual 
place, where the conſtables, &c. ſhall prepare a liſt ſigned 
| by them, of the names and places of abode of all the per- 
ſons within the places for which they ſerve, qualified to - 
ſerve on juries, according to the ſaid at 4 Will. & Mar. 
cap. 24. with their additions, between the age of 21 
years and 70 years, as by the ſaid 2A 7 Jil. 3. cap. 32. 
is directed ; which liſt the conſtable, &c. yearly at the 
; = qprilagss 4" in the week after St. Michael, upon the 

r{t day of the ſeſſions, or upon the firſt day that the 
ſeſhons ſhall be held by adjournment at any particular 
place, ſhall return to the juſtices; and any head-conſtable 
failing to iſſue his precept to meet with the conſtables, &c. 
ſhall forfeit 10 /. and any conſtable, &. failing to meet 
the head conſtable, and failing to prepare a liſt, and to 
return the ſame to the juſtices as aforeſaid, ſhall forfeit 
5 4. and every ſuch high conſtable, conſtable and tithing- 
man ſo offending, ſhall be proſecuted at the aſffiſes, ſeſ- 
ſions of yer and terminer, or general gaol-delivery, or 
ſeſhons of the peace, and the juſtices of peace at the quar- 
ter-ſeflions, after the 24th of June yearly, ſhall cauſe the 
ſaid ſeveral aQs to be cead in court. | 

Continued by 10 Ann. cap. 14. along with 7 Will, 3. 
Cap. 32. | | Yes 

"54 10 Ann. cap. 14. ſef?. 5, The ſtat. 7 HL 3. 
cap. 32 ſhall be conſtrued. to extend, not only to any 
ſeſſions of the peace to be holden for any of the ridings 
within the county of Yor#, but alſo to any ſeſfions that 
ſhall be holden by adjournment for any part of the ſaid 
ridings, - , | 

$222. 6. If any perſon intereſted in ſuch eſtate as will 

ualify him to ſerve on juries of the yearly value of 1507. 
ſhall ſerve as a juror at any of the ſaid ſeſſions or ad- 
Journments, he ſhall not be thereby exempted from ſer- 
ving at the aſliſes for the county of York. 

Stat. 3 Geo., 2. cap. 25. ſect. 1. The perſons required 
by 7 & 8 Will. 3. cap. 32. and by a clauſe in 3 & 4 
Ann. cap. 18. to give in, or who are by this a&t to make 
up, liſts of the names of perſons qualified to ſerve on 
juries, ſhall (on requeſt to any pariſh-officer, who ſhall 
have in his cuſtody any of the rates for the poor, or land- 
tax) have liberty to inſpeCt ſuch rates, and take the names 
of ſuch perſons qualified dwelling within their precinQs ; 
and ſhall yearly, twenty days at leaſt before Michaebras, 
upon two Sundays, fix upon the door of the church, 
within their precinQs, a lift of all ſuch perſons intended 
to be returned to the quarter-ſcflions, and leave a dupli- 
cate of ſuch liſt with a churchwarden or overſeer of the 
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poor ; and if any perſon not qualified ſhall find his name 
mentioned in ſuch liſt, and the perſon required to make 
ſuch liſt, ſhall refuſe to omit him, the juſtices at their 
quarter-ſeſſions, on ſatisfaCtion from the oath of the party 
complaining, or other proof, ſhall order his name to be 
ſtruck out. 

Se. 2. If any perſon, required to give in or make up 
any ſuch liſt, ſhall wilfully omit any perſon whoſe name 
ought to be inſerted, or infert any who ought to be 
omitted, or ſhall take any reward for omitting or in- 
ſerting any perſon, he ſhall, for every perſon ſo omitted 
or inſerted, forfeit 20s. oh conviction before one juſtice 
of the county, &c. where the offender ſhall dwell, on 
th? conteflion of the offender, or proof by one witneſs on 
oath; one half to the informer, the other half to the 
poor of the pariſh, &c. for which the lift is returned ; 
and if the penalty ſhould not be 7 within five days, it 
ſhall be levied by diſtreſs and fale of goods, by warrant 
from one juſtice ; and the juſtices before whom ſuch 
perſon ſhall be convicted ſhall certify the ſame to the next 
quarter-ſeſfions, which ſhall direct the clerk of the peace 
to inſert or ſtrike out the name; and duplicates of the 
liſts, when delivered at the ſeſſions fand entred by the 
clerk of the peace, ſhall, during the ſeflions, or within 
ten days after, be tranſmitted by the clerk of the peace 
to the ſheriff; and the ſheriff ſhall take care that the 
names be entred alphabetically, with their additions and. 

laces of abode ; and every clerk of the peace neglefting_ 
his duty therein, ſhall forfeit 20/. to ſuch perſon who 
ſhall proſecute for the ſame, till the party be convidted 
upon an inditment at the quarter-feſhons, : | 

Set. 3. If any ſheriff or officer ſhall ſummon and 
return any perſons to ſerve on any jury before the juſtices 
of aſlile, ni/z privs, or judges of the preat ſeſhons in 
Tales, or of the ſeſſions tor the counties palatine, whoſe 
name is not inſerted in the duplicates tranſmitted to him 
by the clerk of the peace; or if any clerk of affiſe, judge's 
aſſociate, or other officer ſhall record the appearance of 
any perſon ſo ſummoned and returned, who did not 
really appear ; then any judge of afliſe, 2i/# privs, &c. 
ſhall, upon examination in a ſummary way, ſet ſuch 
fines upon ſuch ſheriff, &c. for every perſon o ſummon- 
ed and returned, and for every perſon whoſe appearance 
ſhall be fo falfly recorded, as the faid judge ſhall think 
meet, not exceeding 10/7. nor leſs than 40s. 

Se. 4. No perſons ſhall be returned as jurors at any 
afſiſes, or ni/s prius, &c. who have ſerved within one 
year before in the county of Rutland, or four years in the 
county of York, or within two years in any other county, 
not being a coonty of a city or town; and if any ſheriff 
ſhall wiltully tranſgreſs therein, any judge of aſfliſe, &c. 
is required, on examination and proof of ſuch offence, 
in a ſummary way, to ſet a fine upon ſuch offender, not' 
exceeding 5 /. | | | 

Se. 5. Every ſheriff, &c. ſhall regiſter the names of 
ſuch perſons, as ſhall be ſummoned and ſerve as jurors at 
any aſfiſes, &c. alphabetically, and the times of their ſer- 
vices; and every perion fo ſummoned and ſerving ſhall, 
upon application to the ſheriff, &c. have a certificate te- 
ſtifying his attendance, which the ſheriff, &c. is to give 
without fee; and the book ſhall be tranſmitted by the 


ſheriff, &c. to his ſucceſſor. | 


Se. 6. No ſheriff or other perſon ſhall take any re- 
ward, to excuſe any perſon from ſerving on juries ; and 
no officer appointed to ſummon juries, ſhall ſummon any 
perſon other than ſuch whoſe name is ſpecified in a man- 
date ſigned by the ſheriff, &c. And if any ſheriff or 
officer ſhall wilfully tranſgreſs in the ſaid caſes, any judge 


_ of afliſe, &c. may, on examination and proof of ſuch 


offence, in a ſummary way, ſet a fine on any perſon ſo'of- 
fending, not exceeding 101. 

Se. 75, It ſhall be ſufficient for any conſtables, ti- 
thingmen or headboroughs, after they have completed 
the liſts for their precin&s, according to 7 & 8 7. 3. 
cap. 32. and 3 & 4 Ann. cap. 18. and this a&t to ſub- 
ſcribe the ſame in the preſence of one juſtice for each 
county, &c. and at the ſame time to atteſt the truth of 
ſuch liſts, upon oath, to the beſt of their knowledge or 


belief; and the liſts ſhall (beifg ſigned by the juſtices) 


hung up in the ſheriff's office ; and the perſons named in 


'to be tried, ſome indifferent perſon ſhall in open court 


9 

be delivered by the conſtables, Ec. to the h; 
who are to'deliver in ſuch liſts to the CE ns _ 
owe. IO _ = receipt of ſuch liſts from the lg 
ables, &c. and that no alteration h : 
their receipt thereof. HEE goa, lgce 
Sef?. 8. Every ſheriff, &:, in England, ſhall, upon 
the return of every venire facias (unleſs in cauſes _—_— 
ded to be tried at bar, or where ſpecial juries ſhall be 
ſtruck by rule of court) annex a panel to the writ CONs 
taining the names, additions, and places of abode. of a 
competent number of jurors named in ſuch lis the 
names of the ſame perſons to be inferted in the vanel 
annexed to every venire facias, for the trial of iſſues at 
the ſame affiſes ; which number of jurors ſhall not be 
leſs than forty-eight, nor more than leventy-two, with- 
out" direction of the judges appointed to go the circuit, 
or one of them, by order under their hands ; and the 
writs of habeas corpora or di/firingas, ſubſequent to ſuch 
venire, necd not have inſerted in the bedies of ſuch writs 
the names of the perſons contained in ſuch panel ; but 
it ſhall be ſufficient to inſert in ſuch writs, corpora ſepa-' 
ralium per ſonarum in panells huic brevi annexo ntminatarum, 
or words of like import, and to annex to fuch writs pa- 
nels containing the names returned in the panel to the 
venire ; and for making the ſaid returns and panels, and 
annexing the ſame, no other fees ſhall be caken than 
what are now allowed. | p 
$24. g9. Every ſheriff or officer to whom the return 
of juries in the court of grand ſeffions in any county of 
IV ales ſhall belong, ſhall, at leaft eight days before every 
grand ſeflions, ſummon a competent number of perions 
qualified out of every hundred and commote within fuch 
county, ſo as ſuch number be not leſs than ten, or more 
than fifteen, without the direCtion of the judge of the 
grand ſeffions, by rule of court; and the officer ſhall 
return a liſt, containing the names of the perſons fo 
ſummoned the firſt court of the ſecond day of every 
grand ſeſſions ; and the perſons ſo ſummoned, or a com- 
petent number of them, as the judges ſhall dire&, and 
no other, ſhall be named in every panel to be annexed to 
every venire, habeas corpora and d:/tringas, for the trial 

of cauſes in ſuch grand ſeffions. | 
Sea. 10. Every ſheriff or officer, to whom the return 
of the wenre for the trial of cauſes before the juſtices of 
the ſeſſions for the counties palatine of Chefter, Lancaſter 
or Durham, doth belong, ſhall, 14 days at leait betore 
the ſeſhons, ſummon a competent number of perſons 
qualified, fo as ſuch number be not leſs than 48, nor 
more than 72, without the direQtion of the judges 3 
and ſhall, eight days at leaſt before ſuch ſeſſions, make a 
liſt of the perſons ſo ſummoned ; and ſuch liſts ſhall be 


ſuch liſts, and no others, ſhall be ſummoned to ſerve on 
juries at the next ſeflions ; and the ſheriff is to return ſuch 
liſt on the firſt day of the ſeffions; and the perſons fo 
ſummoned, or a competent number of them, as the 
judges ſhall dire, and no other, ſhall be named in every 
panel to be annexed to every venire, habcas corpora and 
diſtringas in ſuch ſeſſions, 

$28. 11. The name of each perſon ſummoned and 
impanetled, with his addition and place of abode, ſhall 
be written in diftin& pieces of parchment or paper of 
equal fize, and ſhall be delivered to the marſhal of the 
judge, &c. by the under-ſheriff, and ſhall, by the virec- 
tion of the marſhal, be rolled up all in the ſame manner, 
and put into a box or glaſs; and when a cauſe is brought 


draw out twelve of the papers ; and if any of the perſons 
drawn ſhall not appear, or be challenged and {et afde, 
then a further number, *till twelve-be drawn who ſhall 
appear; and the ſaid twelve perſons fo firlt drawn and 
approved, their names being marked in the panel, an 
they being ſworn, ſhall be the jury to try the caule; and 
the names of the perſons ſworn ſhall be kept apart 
ſome other box, &c. *till the jury have given 1n their 
verdict, and the ſame is recorded, or 'till the jury be dif- 
charged ; and then the ſame names ſhall be rolled up again 


and returned to the former box, &c. and ſo fatter ng 


$ 


VR 


8-8. 12. If a cauſe ſhall be brought on to be tried 
before the jury in any other cauſe ſhall have brought in 
their verdict, or be diſcharged, the court may order 12 
of the reſidue to be drawn as before, for trial of the 
__ 13. Every perſon whoſe name ſhall be drawn, 
and who thall not appear, being called three times, on 
oath made that ſuch perſon had been ſummoned, ſhall 
forfeit for every default (unleſs ſome reaſonable cauſe of 
abſence be proved by oath to the ſatisfaction of the judge) 
ſuch fine, not exceeding 5/. nor leſs than 40s. as the 
judge ſhall think reaſonable. | 

$2. 14. Where a view ſhall be allowed, ſix of the 
jurors or More (who ſhall be conſented to on both ſides ; 
or if they cannot agree ſhall be named by the proper offi- 
cer of the court ; or, if need be, by a judge, or by the 
judge before whom the cauſe ſhall be brought on to trial) 
{hall have the view, and ſhall be firſt ſworn, or ſuch of 
them as appear on the jury, betore any drawing ; and ſo 
many only ſha}l be drawn to be added to the viewers as 
ſhall make up the number of twelve. 

$24. 15. His Majeſty's courts of King's Bench, Com- { 
mon Pleas and Exchequer at Ye/tmin/ter (upon motion 
made in behalt of his Majeſty, or on the motion of any 
proſecutor or defendant in an indictment or information 
for any miſdemeanor, or information in the nature of a 
quo warrants in the King's Bench, or in an information 
in the Exchequer, or on motion of any plaintiff or de- 
fendant in any cauſe depending in the ſaid courts) are 
required to order a Jury to be ſtruck before the proper of- 
| ficer for the trial of any iflue, in ſuch manner as ſpecial 
juries are uſually ſtruck in ſuch courts upon trials at bar. 

$2. 16. "The perſon who ſhall apply for ſuch jury ſhall 
pay the fees for ſtriking it, and ſhall have no allowance 
for the ſame on taxation of coſts. 

Sect. 17. Where a ſpecial jury ſhall be ordered by rule 
of court in any cauſe ariſing in a county of a city or 
town, the ſheriff ſhall be ordered by ſuch rule to bring 
the books of perſons qualitied to ſerve on juries within 
the ſame, in like manner as the freeholders book hath 
been uſually ordered to be brought in order to the {triking 
of juries for trials at bar, and the jury ſhall be ſtruck out 
of ſuch books. EE. 

Sect. 18. Any perſon having land in his own right of 
the yearly value of 20 /. over and above the reſerved rent, 
being held by leaſe for the abſolute term of 500 years or 
more, or for 9g years or any other term determinable on 
_ ene or more lives ; the name of every ſuch perſon ſhall 

be inſerted in the liſts'and in the freeholders book ; and 
ſuch leaſeholder may be ſummoned to ſerve on juries as 
frecholders may. | 

SecT. 19. The ſheriff's of London ſhall not return any 
perſon totry any iſſue joined in any of his Majeſty's courts 
of King's Bench, Common Pleas or Exchequer, or to 
ſerve on a jury at the ſeffions of oyer and terminer, or 
ſeſſions of the peace to be held for the city, who ſhall 
not be a houſe-keeper within the city, and have lands, 
&c. or perſonal eſtate to the value of 1007. and the ſame 
cauſe alleged by way of challenge, and found, ſhall be 
admitted as a principal challenge ; and the perſon chal- 
lenged may be examined on oath of the truth of the 
Matter, mas | 

Seft.,20. The ſheriffs or other officers ſhall not return 
Q perſon to ſerve on a jury for the trial of any capital 
ottence, who would not. be qualified to ſerve as a juror 
in civil cauſes; and the ſame matter ſhall be a principal 
challenge ; and the perſon ſo challenged may be examined 
on oath of the truth of the matter. 

Se. 21. This at ſhall be read once in every year at 
the quarter-ſeflions to be held for every county or place 
within England and JYales next after the 24th of Fune. 

Se. 22. This a@ ſhall continue till the firſt of Septem- 
ber 1723, &c. Made perpetual by 6 Geo. 2. cap. 37. 

Stat, 4 Geo. 2. cap. 7. ſet. 1. The clauſe of 3 Geo. 2. 
ii 25. ſec}. 4. ſhall not extend to the county of 11d- 

EX. 


Se. 2. No perſon ſhall be returned to ſerve as a juror 


4: U” R 


 prius in the ſaid county in the two terms or vacations _ 
next preceding, under ſuch penalty upon, the ſheriff, 6c. - 


as might have been inflicted for any offence againſt the 
ſaid clauſe, ET > 

Sect. 3. Ailleaſeholders upon leaſes where the impro- 
ved rents ſhall amount to 50/4, per ann. over and above 


upon juries. TIO 

otat. 6 Geo. 2. cap. 37. ſe. 2. The juſtices of the 
ſeſſion or affiſes for the counties palatine of | Che/ter, Lan- 
caſter and Durham, upon motion on behalf of his Maje- 
ity, or of any proſecutor or defendant in any indictment 
or information tor miſdemeanor, or on the motion of an 
plaintiff or defendant may, in caſe they think fit, order 
a jury to be {truck before the proper officer of each court, 
in ſuch manner as ſpecial juries have been uſually ſtruck in 
the courts at J/efminfler upon trials at bar; 

Stat. 24 Geo. 2. cap. 18. ſeft. 1, The party who ſhall 
by virtue of 3 Geo. 2 cap. 25. or 6 Geo. 2. cap. 37- apply 
for a ſpecial jury, ſhall not only pay the fees for ſtriking 
ſuch jury, but ſhall alſo pay all the expences occaſioned by 


| the trial of the cauſe by ſuch ſpecial jury, and ſhall not 


have any other allowance for the ſame upon taxation of 
coſts, than ſuch party would be intitled unto in caſe the 
ciuſe had been tried by a common jury ; unleſs the judge 
before whom the cauſe is tried immediately after the trial 


| certify in open court under his hand upon the back of the 


record, that the ſame was a caule proper to be tried by a 
{pecial jury. ET, 
by the authority of the ſaid as, ſhall take for ſerving on 
ſuch jury more than the ſum which the judge who tries 
the iflue thinks reaſonable, not exceeding 1 4. 15. except 
in cauſes wherein a view is directed, | 


challenges to the array for want of a knight being return - 

ed on the pane], no challenge ſhall be taken to any panel 

of jurors, for want of a knight's being returned in ſuch. 
pane; nor any array quaſhed by reaſon of any ſuch chal- 

enge. | | | 7 

dtat. 29 Geo. 2, cap. 19. ſe. 1. Every perſon duly 

impanelled and ſummoned to ſerve upon any. jury for the 

trial of any caule to be tried in any court of record within 

the city of London, or in any other city or town corporate, 

liberties or franchiſes within England, who ſhall not ap- 

pear and ſerve ſuch jury (after being called three times, 

and on proof on oath of the perſon ſo making default, 

having been duly ſummoned) ſhall forfeit for every ſuch 

default, ſuch fine not exceeding 405. nor leſs than 2cs. 

as the judge of the reſpeive court wherein ſuch default 
is made ſhall impoſe, unleſs ſome juſt cauſe for ſuch de- 
faulter's abſence be made appear by oath or affidavit to 
the ſatisfaCtion of the judge. 

Sea. 2. If any perſon on whom any fine is impoſed 
in purſuance of this at, refuſe to, pay the ſame to the 
perſon authorized by the judge to. receive the ſame, it 
ſhall be lawful for the judge who impoſed ſuch fine, by 
warrant under his hand and ſeal, to cauſe ſuch fine to be 
levied by diſtreſs and ſale of the goods of the perſon on 
whom ſuch fine was impoſed, and the overplus, if any, 
after payment of ſuch fine and the charges of ſuch diſtreſs 
and ſale, ſhall be rendered to the perſon whoſe goods were 
ſo diſtrained and ſold. | 

Sect 3. Every fine impoſed in purſuance of this aCt, 
ſhall be paid by the perſon who receives or levies the ſame, 
to the proper officer of the city or town corporate, liberty 
or franchiſe, in which the court was holden; to be ap- 
plied to ſuch uſes, as iſſues ſet on jurors, or other fines 
ſet in courts within ſuch city, &c. are by charter, pre- 
ſcription, or uſage applicable. | bj 

See. 4. If any aftion be brought for any thing cone 
in purſuance of this a&t, ſuch ſuit ſhall be brought within 
ſix calendar months next after the matter complained cf 
is committed ; and the defendant may plead the gener al 
iſſue; and if a-verdit be found for the defen.lant, &c. 
the defendant ſhall recover double coſts. | 


at a from in 4{iddleſex who has been returned at nf 
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4 O 2. Who 


ground rents or other reſervations, ſhal! be liable to ſerve . 


Set. 2. No perſon who ſerves upon any jury appointed 


Sect. 4. To prevent delays where a peer is party, by : 
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2+ Whe are exempted from ſerving on juries, 

It ſeems to be agreed, that all perſons whoſe atten- 
dance is required in the ſuperior courts of juſtice, ſuch 
as ſerjeants at law, counſellors, attornies and other ofi- 
cers of the courts, are ſo far privileged as not to be 
ſummoned on juries ; all peers of the realm are exclu- 
ded, as not coming within the qualifications mentioned 
in the writ, viz. Ad faciendum quand” jurat” patrie ; for 


the 

od therefore it is clearly agreed, that if a peer be re- 

turned on a jury, and bring a writ of privilege, he ſhall 

be diſcharged ; alſo it ſeems to be the better opinion, 

that even without ſuch a writ he may challenge himſelf, 
or be challenged by either party. Dyer 314. Moor 167. 

2 Rol. Abr. 646. Co, Lit. 157. 9 Co. 49. 6 Co. 53. 


1 Jones 153. 


But members of the houſe of commons ſeem not to. 


have any privilege to be exempt from ſerving on juries 
yet in the caſe of Sir Edward Bainton, who being return- 
ed on a jury in B. R. the court would not force him to 
be ſworn againſt his will, he being a parliament-man, 
and the parliament then fitting. Paſch. 17 Car. 2. Sir 
Edward Bainton's caſe, 
- Tenants in ancient demeſne are not to:be impanelled 
to appear at We/iminſter, or elſewhere in any other court, 
upon any inqueſt or trial of any cauſe, 4 bp. 209. 

It ems agreed, that the King by his grant or charter 


may exempt one, two or more from ſerving on juries ;* 


but he cannot exempt a whole county or hundred, be- 
cauſe in ſuch caſe there would be a failure of juſtice ; al- 
fo it ſeems that ſuch exemption does not extend to jurors 
returned into the King's Bench, unleſs there be expreſs 
words including that court ; alſo by the better opi- 
nion, the ſherift cannot return ſuch privilege of exemp- 
tion, but each particular juror muſt come in, and de- 
mand it. 1 Sid. 127, 243% Raym. 113. Hard. 


389, &c. | inc | 
y the ſtatute of //2/im. 2. cap. 38. it is expreſsly 
provided, that neither old men above the age of ſeventy 
ears, nor perſons perpetually ſick, nor thoſe who are 
infirm at the time of their ſummons, nor thoſe who do 
not reſide in the county, ſhall be put in juries or in the 
leſſer aflizes : In the conſtruction of which it hath been 
Held, that though ſuch perſons may ſue out a writ of pri- 
vilege for their diſcharge, grounded on this ſtatute, yet 
if they be aCtually returned, and appear, they can near 
be challenged by the party, nor excuſe themſelves from 
not ſerving, if there be not a ſufficient number without 
them. 2 1n/t. 446. PF. N.B. 165. 

Clerks or perſons in holy orders, coroners, miniſters 
of the foreſt, officers of the army, and other officers 
and miniſters belonging to the King, are exempt from 
ſerving on juries. Dalt. Sher, 121. Trials per Pais 86. 

By the 6 /F. 3. cap. 4. ©* Every perſon uſing and ex- 
erciſing the art of an apothecary in the city of London, 
'or within ſeven miles thereof being free of the ſociety 
of apothecaries in the ſaid city, and who ſhall have been 
duly examined and approved, &c, for ſo long time as he 
ſhall exerciſe the ſaid myſtery, and no longer, ſhall be 
exempted from ſerving on any jury or inqueſt ; and other 
perſons exerciſing the ſaid art of an apothecary in any 
other parts of this kingdom, who have ſerved as ap- 
prentices ſeven years, according to the ſtatute 5 El:z. 
| ſhall likewiſe be exempt from ſerving on juries for ſo long 
time as they ſhall uſe and exerciſe the ſaid art, unleſs- 
ſuch perſon voluntarily conſent to ſerve.” 

By the 7 & 8. YY. 3. cap. 21. all regiſtered ſeamen are 
exempted from ſerving on juries. | | 

By the 7 & 8 W. 3 cap. 34. it is enatted, That no 
quaker, or reputed quaker, ſhall ferve on juries. 


3 of 


manner of compelling a jury ta appear. | 


Juries are diſtinguiſhed into grand and petit juries ; 


are not pares patria, but pares of an higher rank ; 


| - 


the ſeveral kinds of juries, and jury preceſs ; and | } 


_— 


jury, commonly called the petty 


JV ® 
number ; for theſe being the grand inquilitors of the 


county, every indictment and preſentment by th 
be found by twelve at leaſt; but it is not neco_ny we 


all above that number ſhould concur in ſuch 
or indictment. Cro. Eliz, 654. 3 Injt. fans 
387. 2 Hel. Hi. P. C. 154. oe 
| Upon the ſummons of any ſeſfions of the peace, ang 
in caſes of commiſſions of oyer and terminer and. aol 
delivery, there goes out a precept either in the lg 
the King, or of two or more juſtices, directed to th 
ſheriff, upon which he is to return twenty-four or a 
out of the whole county, namely, a conſiderable banks 
out of every hundred, out of which the grand inqueſt at 
the ſefſions of the peace, oyer and terminer, or goal-de. 
livery are taken and ſworn ad inquirendum pro domino rage 
& corpore comitatus. 2 Hal. Hiſt. P. C. 154. E 
Thoſe returned to ſerve on the grand jury muſt þg 
probi & legales homines, and ought to be of the ſame 
county where the crime was committed ; and therefore 
it is a good exception at Common law to one returned 
on a grand jury, that he is an alien or villain, or that he 
1s outlawed for a crime, or that he was not returned by 
the proper officer, or that he was returned at the inſtance 
of the proſecutor; but theſe exceptions. muſt be taken 
before the indiAtment found. Cro. Eliz. 654, 3 Inf. 
30. 12 Co. 99. 2 Rol. Rep. 82. 2 Hal. Hill, P.C, 


154-5. 

It is laid down by my Lord Chief Juſtice Zale, that 
at Common law, every perſon returned on the grand jury 
ought to be a freeholder at leaft, and that the flatute 2 
Hen. 5. cap. 3. that requires jurors that paſs upon the 
trial of a man's life to have 40s. per ann. freehold, hath 
been the meaſure by which the freehold of grand jury- 
men hath been meaſured in precepts of ſummons of. {c{- 
ſions, Hale Hift. P.C. 155. but for this vide 2 Hauk, 
P. C. 216. - 

Alfo by ſeveral aQts of parliament it is provided, That 
thoſe who ſerve on the grand jury be ſuch as are duly 
qualified, See the fir diviſion, and particularly the atls 
I1 Hen, 4. cap. 9g. and 3 H. 8. cap. 12. 

In the conſtruQtion of the ſaid a& 11 Zen. 4. c. 9. the 
following points have been reſolved, 

_ That if a perſon not returned on a grand jury procure 
his name to be read among thoſe that are returned, 
whereupon he is ſworn, &c. he may be indifted for 2 
contempt of this ſtatute, 12 Co. 99. 3 Inft. 33. 

That inditments before juſtices of the peace are clear- 
Y within this ſtatute, 12 Co. 98. 3 1nft. 33. Cre. 

r. 134+ 
That a perſon arraigned on an inditment taken 
contrary to the ſtatute, may plead ſuch matter in avoid- 
ance of the inditment, and alſo plead over to the felony. 
3 J- 34. Cre. Car. 134. 1 fones 198. 

"hat he who is outlawed on an indictment without 
any trial, may clearly ſhew in avoidance of ſuch out- 
lawry, that the indictment was taken contrary to the ſta- 
tute ; but the court needs not admit of the plea of the 
outlJawry of an indiRtor in avoidance of any ſuch indid- 
ment, unleſs he who pleads it have the record ready, un- 
leſs it be an outlawry of the ſame court wherein the in- 
dictment is depending; in which caſe it is faid, that ary 
one as amicus carig may inform the court of it; alſo it 
ſeems the better opinion, that no exception agÞinit an 
indigor is allowable, unleſs the party takes it betore 
trial. 3 [nft. 34. Gro. Car. 147. 
That if any one of the grand jury who find an indict- 
ment, be within any of the exceptions in the ſtatute, 
he Vitiates the whole, though never ſo many unexcep- 
tionable perſons joined with him in finding it. 11 
4. 41. pl. 8. S. P. C. 88. 3 [ 
That if a priſoner indicted of felo 


> 
. 


Pb 4 
ny offer to take any 


| ſuch exceptions, he ſhall, upon his praver, have coun'e! 


aſſigned him for his aſſiſtance. Crs. Cur. 134, 147+ ** 
ones 198. 

The faid at q Hen. 8. c. 12. extends not only to panels 
of grand inqueſts returned, but to all pane!s of the pet 
Jury of life and deaths 


which may be reformed by the juſtices according 52 7 


the grand jury may confiſt of thirtegn, or any greater | 
3 
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ad; and the ſheriff is bound to return the panel FOSY Y 


Hal. Hift. P. C. 156, 265. 
ag ee hens her 6k that hs ſtatute doth not take 
away the force of 11 H 4. as to any point wherein both | 
may conſiſt together ; and therefore if oy indiftor be 
outlawed, or returned at the nomination of any perſon, 
contrary to 11 H. 4. except of the juſtices authorized 
as above-mentioned to reform the pane], the indictment 
may be avoided in the ſame manner as before, 3 ft. 

" » Hawk. P.C. 219. Sas 
The grand jury, as has been already obſerved, muſt 
conſiſt of twelve at leaſt, the petty jury of twelve, and 
can be neither more nor leſs ; but it is ſaid, that particu- 
lar inqueſts may conſiſt of a more or leſs number than 


twelve. Trials per Pais 80. F. N. B. x07. Finch » 


——_ 


Taw 400, 484. A writ of inquiry of waſte by thir- 
= Is holden good. C70. Car. 414. 

But on a writ of error a judgment out of an inferior 
eourt was reverſed, becauſe being by default, the inqui 
of damages was only by two jurors 3 and though a cul- 
tom was alleged to warrant it, yet it was reſolved, that 
there could not be leſs than twelve, though the writ of 
inquiry ſaith only per ſacramentum proborum & legalium 
hominum, and not duodectm as in avenire 2 Vent. 113. 

Alſo it hath been frequently held, that a cuftom in an 
inferior court to try by {ix jurors is void; and that tho' 
ſuch cuſtom is uſed in Yales, yet that is by force of the 
ſtatute 34 Hen. 8. which appoints that ſuch trials may 
be by fix only where the cuſtom hath been ſo. Cro. Car. 
259. 1 Sid. 233- 1 Keb, 326. Es 

ſhe firſt proceſs for convening the jury is the venire. 
Mcias which muſt be awarded on the roll, aad thereupon in 
the Common Pleas there iſſue the habeas carpora and d:/- 
tringas juratores ; but in the King's Bench and Exche- 
quer after the venire, they proceed on the d:/iringas; for 
the vexire being in the nature of a ſummons, if the Jury 
did not appear thereon in thoſe courts in which the King 
has a more immediate concern, they proceed on the 
ſtrongeſt proceſs, viz. the di/tringas. Trials per Pais 64. 
| If All the jury did not attend on the habeas corpora or 
diftringas, which was to bring them into court, there 
was an wundecim, decim, or ofto tales, according as the 
number was deficient, to force others to the King's court 
to try the iſſue; this was without a new ſummons or 
vexire, becauſe it was ſuppoſed that the firſt habeas cor- 
fora and diſtringas had given notice to the vicinity that | 
they ought to appear ; and therefore the ſupplement of a 
jury were forced in without a particular ſummons to them. 
But if the whole jury be challenged off, then a new 
venire facias, and if none of the jury appear, then a 
di _ juratores ſhall iſſue, and no tales. 2 Hal, Hift, 

. C. 265, 

| <bbuy, IE duly ſerved with proceſs are compellable 
to appear ; and therefore where more than one appear, 
but not enough to take the inqueſt, but ſome of the 
others come within view, or into the town where the 
court is holden, but refuſe to come into court ; in theſe 
caſes the court may order thoſe who appear to inquire of 
the yearly value of ſuch defaulters lands ; which being 
done, the court may either ſummon them to appear, on 
pain of the ſum found, or ſome lefſer ſum, or may fine : 
them in like ſum without more ado; but ſuch juror 
ſhall only loſe his iſſues, and not the yearly value of his 
lands, unleſs the party pray it; but one who makes de- 
fault after appearance is liable to ſuch forfeiture without 
any prayer ; yet the court in diſcretion will ſometimes | 
only impoſe a ſmall fine ; alſo a juror who comes not to 
town where the court is holden, ſhall only loſe his iſſues, | 
or be amerced, but not fined ; and it is ſaid, that a juror 
15 not amerceable at all at the return of the firſt venzre, 
except before juſtices of oyer and fterminer. 2 Hawk. 
P. C. 146. and ſeveral authorities there cited, Trials per 
Pais 200. | 

See the tat. 27 Eliz. c. 6. ſeRt 2. and 3 Geo. 2, Cc. 25. 
ſet. 13. in the firſt diviſion of this title. 
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4+ By whom the jury proceſſes are to be exetuted, and the 


jury convened; in what time ſuch proceſſes are returnable, 
| and what number to be returned. 


"The ſheriff is the proper officer by whom the jury 
proceſs is to be executed, unleſs he be partial, that is, 
fuch a one, as from his conſanguinity or affinity, his 
being under the power.of either party, &c, cannot be pre- 


ſumed to be an indifferent perſon, as every officer who | 


hath any way to do with the adminiſtration of juſtice 
ought to be; and in every ſuch caſe the proceſs ſhall be 
directed to the coroners, if they are impartial, or to thoſe 
of them who are ſo, in caſe ſome of them lie under the 
aforementioned prejudices ; and in caſe all the coroners 


of | are partial or not indifferent, then the venire ſhall be 


directed to two elizors named by the court, and againſt 
whom, for that reaſon, no challenge can be taken. Cs. 
Lit. 158. a. Bro. Challenge 153. 

When proceſs is once awarded to the coroners, &c. 
for the ſheriff's atual partiality, the entry is wicecomes 
non intromittat, and in caſe ſuch proceſs ſhall not after- 
wards be awarded to any new ſheriff, but where it was 
awarded to the coroners for that the ſheriff is tenant, &c. 
it may be awarded to a new ſheriff. Co. Lit. 158, 2. 
Roll. Abr. 670. 

So if a venire facias is awarded to the coroner for par- 
tiality in the ſheriff, and afterwards a tales is awarded, 
which is returned by the ſheriff, this has been held error, 
Cro. Eliz. 574. Morganv. Wye ; and ſee Cro. Eliz. 586. 

See the fatute 3 Geo, 2. 25, ſet. 1b, in the firſt 
diviſion of this title, | 

Proceſs againſt jurors may be returnable immediately 
into the King's Bench for the trial of an inditment 
found in the county where it ſits, whether for a crime in 
ſuch county, or for a treaſon beyond ſea ; but for the 
trial of an indictment removed by a certiorari from a 
different county, there mult be fifteen days between the 
tefle and return of every . proceſs.” 2 Roll. Abr, 626. 
9 Co. 118, b. 2 Inft. 568. 2 Hawk, P.C. 406. 

Juſtices in eyre, or ot gaol-delivery, may order a jury 
to' be returned immediately for the trial of a priſoner ; 
alſo it hath been adjudged, that juſtices of oyer and ter- 
miner, or of the peace, might for the trial of an iſſue 
Joined before them, award a venire returnable the ſame 
day on which the party is arraigned ; but it is ſaid, that 
there are ſtrong authorities to the contrary, unleſs the 
priſoner conſent, or the crime amount to felony. 2 
Hawk. P. C. 406. and ſeveral authorities there cited. 

A wemre before juſtices of oyer and terminer, returnable 
at a day certain, is erroneous, unleſs the ſeffions appear 
to be adjourned to the ſame day, becauſe otherwife it 
ſhall not be intended that their commiſſion continued ſs 
long; but ſuch venire may be returnable at the next 
aſlizes, and there tried by virtue of 1 £9. 6. cap. 7. 
2 Hal. Hift. P.C. 261. 2 Hawk. P. C. 406, 

See the flat. 7 & 8 Will. 3. c. 32. in the firſt diviſion 
of this title, 

Altho* by the words of the writ: of venire facias the 
ſheriff is only to return twelve, yet by ancient courſe 
he was obliged to return twenty-four ; and this, ſays 
my Lord Cok, is for expedition of juſtice ; for if 12 
ſhould only be returned, no man ſhould have a full jury 
appear or to be ſworn in reſpe&t of challenges without 
tales, which would be a great delay of trials. Co. Lit. 
I55. a. | | 

«LG tho” the ſheriff return a lefler number, as where 
the ſheriff return only 23, and a ſufficient number ap- 
pear, and try the iſſue, this will be aided by the ſtatute 
of Jeofails as a miſreturn. 5 Co. 36. Cro. Eliz, 587. 
Cro. Car. 233- 7k | 

The precept that iſſues before a ſeſſions of gaol-delij- 
very, oyer and terminer, -and of the peace, is to return. 
24, and commonly the ſheriff returns upon that precept 
48. 2 Hal. Hift. P. C. 263. | | 

But the award or precept to try the priſoner after he 
hath pleaded, is only venire facias 12, and 24 are returned 
by the ſheriff on that panel. 2 Hal. Hift. P. C. 263. 
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At Common law in civil cauſes, it ſeems the ſheriff 
might have returned above 24. if he pleaſed ; and there- 
fore by the ſtatute of J//?m. 2 c. 28. it is recited, that 
whereas the ſheriffs wero uſed to ſummon an unrea- 
ſonable multitude of jurors, to the grievance of the peo- 
ple, it is ordained, that from thenceforth in one aſlize 
no more ſhall be returned than 24. Godb. 370. 1 Keb. 
310. See the ſtat. 3 Geo. 2, c, 25. ſet. 8. in the fir/l 
diviſion of this title, 


5. In what caſes and in what manner ſpecial juries are 
appointed. 


Special juries are appointed on motion and application 
to the court for that purpoſe, on which, if the court 
think it reaſonable, the ſheriff is to attend the ſecondary 
or maſter with his book of freeholders, who, in the pre-- 
ſence of the attornies on both ſides, names 48 freeholders, 
and then each party ſtrikes out twelve, by one at a time, 
the plaintift or his attorney beginning firſt, and the re- 
maining 24 are returned by the ſecondary, as the jury, 
to try the cauſe. 2 Lil, Regi/t. 123. T hat the court 
may order a jury of merchants if they think convenient. 
2 Lil, Regi/t. 122. 

If the rule was entered into by conſent, it is ſaid to 
be a contempt in the attorney not to be preſent ; but to 
remedy any inconveniency from hence, a rule was made, 
that when a maſter is to ſtrike a jury, viz. forty-eight 
out of the freeholders book, he ſhall give notice to the 
attornies of both ſides to be preſent z and if the one comes, 
and the other does not, he that appears ſhall, according 
to the ancient courſe, ſtrike out twelve, and the maſter 
ſhall ſtrikes out other twelve for him that is abſent, 2 
Lil. Regiſt. 127. 1 Salk. 405. 

And it is ſaid, that if by rule of court the maſter is 


| ordered to ſtrike a jury, -in caſe it be not expreſſed in 


ſuch rule that the maſter ſhall ſtrike 48, and each of the 
parties ſhall ſtrike out twelve, the maſter is to ſtrike 24, 
and the partics have no liberty to ſtrike out any, 1 
Salk 405. | | 

It is ſaid, that a ſpecial jury may be granted to try a 
cauſe at bar without the conlent of the parties, but never 
at ni/i prius, unleſs for good cauſe ſhewn. 1 Mod. Ca. 
Law and Equity 248. 

Allo it is faid, to be contrary to the courſe of the court 
of B. R. in capital caſes, to order the clerk of the crown, 
to {trike a ſpecial jury, as is done by the ſecondary in 
Civil cauſes upon trials at bar, 2 Fon. 222. 

See the ſtatute 3 Geo. 2. C. 25. ſet. 15. and 24 & 29 
Geo. 2. the fir/t diviſion of this title. 

A rule was made for a ſpecial jury, which was entered 


into by conſent ; and afterwards when the parties attended. 


the maſter, the defendant ſtruck out ſome hundredors, 


| and at the trial challenged the array for want of hun- 


dredors, which the judge of afliſe allowed a good chal- 
lenge ; and this was held ſuch a breach and contempt of 
the rule, for which an attachment was granted. 1 4d. 
Ca. Law and Eq. 245. The King v. Burriage. 


But where in the trial of a quo warrants, the defendant 


challenged the array of a ſpecial jury, that had been 
{truck at his requeſt, for partiality in the ſheriff; and an 


attachment being moved for, and the caſe next above 


relied on, it was denied ; and ſaid per curiam, T hat the 
attachment in the caſe /upra was granted by reaſon of 
the abuſe of the rule; but here the only foundation is 
the jury's being ſo ſtruck at his requeſt, which is not 


| 


alone ſufficient ; for he had a right to challenge the array | 


on the proceſs's being directed to a wrong ofhcer ; and 
the rule might have been fulfilled another way, viz. as 
the - ſheriff was partial, a proper entry might have been 


| . made, and procels direCted to the coroner, The King v. 


Fohnſon, Mich. 8 Ges. 2. in B. R. 


6. For what miſdemeanors jurors are puniſhable. 


In what caſes jurors are puniſhable by attaint, ſee 
Attaint. And as to the caſes where they are otherwiſe 
puniſhable, we mult conſider jurors either in a miniſte- 


VR 


rial capacity, as perſons bound to attend t 

the buſineſs for which they are returned ms we 
charged ; or in a judicial Capacity, as judges of the fact 
to be tried. In the former capacity they are liable to 
be puniſhed in ſeveral inſtances ; as for refuſing to appear 
withdrawing themſelves before they are (worn, or refu- 
ling to be iworn ; for which every court of record may 
of common right, impoſe ſuch a reaſonable fine on any 
one returned on a grand or petit jury, as ſhall ſeem con- 
venient, - 8 Co, 38. b. 41.4. 2 Inſt.+242, 2 Hal, Hiſt 
P.C. 309. WE 57h Wo, ; 

0 it after they are ſworn they refuſe to give any. 
verdict at all, Noy 49. 3 Bulſ. 173. Vaugh. 152, 

So if they endeavour to impoſe upon the court; as 

where a petit jury offer a verdict to the court as agreed 
by their whole number, where in truth ſome of them 
have not agreed 'to it, or where they agree upon two 
verdicts ; and firſt, to offer one of them to the court, 
and fo ſtand to it, if the court ſhall expreſs no diflatil. - 
faction to it ; but if the court ſhall diſlike it, then to 
give the other, 1x Rol. Abr. 219. Cro. Eliz, 779. 1 
Hawk. P.C. 146. 2 Hal. Hijt. P. C. 30g. S. þ- and 
that in ſuch caſe they ſhall be fined every one a-part, 
_ So for miſbchaving themſelves after their departure 
from the bar; where they do not all keep together till 
they have given their verdict; or where any of them 
carry any think eatable with them in their pockets, or eat 
or drink, or otherwiſe refreſh themſelves, without leave 
from the court, before they have given their verdi&, tho' 
they were agreed on it, and were alſo all the time in the 
cuſtody of the bailiff appointed to take care of them. 
Dyer 78. pl. 41. 218. pl. 4+ Cro. Jac. 21. Laugh, 
21. 2 Hawk, P.C. 146. | 

Alſo where a jury, after they departed from the bar, 
being late on Saturday night, ſeparated and went every 
one to his own houſe without giving a privy verdict, or 
without conſulting upon the evidence, and gave a ver-_ 
dit according to the direCtion of the court ; but ſor this 
miſdemeanor they were fined each forty ſhillings, and a 
new trial granted ; and herein the Chief Juſtice ſaid, 
that by ſuch. trials both parties may be prejudiced ; for the 
jurors going at large without conſulting together, may 
well forget the evidence ; and it is the right of the King's 
ſubjeQs to have their iſſues determined when the evidence 
is freſh in the memory of the jurors ; and the ſuffering 
the jurors to go to their houſes after a privy verdict is 
only by connivance, but by the {tric rules of law ought 
not to be ſuffered. Paſch. 27 Car. in B, R. 

Alſo where the jury have been divided or in doubt 
about the evidence, and have agreed to determine the 
matter by throwing croſs or pile, &c. and to give their | 
verdict as the chance happens ; this has been held ſuch a 
miſdemeanor for which they have been ordered to attend, 
and for which they are puniſhable, and for which a new 
trial will be granted on the common rule of juratores 
male ſe geſſerunt. 2 Lev. 140, 205. 2 Jon. 83. 3 
Keb. 805, | ; 

Jurors are puniſhable for ſending for, or receiving 1n- 
ſtructions from either of the parties concerning the 
matter in queſtion. 2 Hawk. P. C. 147. 

So if a juryman have a piece of evidence in his pocket, 
and after the jury ſworn and gone together he ſheweth it 
to them, this is a miſdemeanor fineable in the jury ; but 
it avoids not the verdict, tho' the caſe appear upon eXx- 
amination. Cro, Eliz. 616. 2 Hal. Hi/?. P.C. 306. 

As to the puniſhment of Jurors in their judicial capact- 
ty, there are ſeveral inſtances where jurors acquitting great 
and notorious offenders, contrary to clear and manifelt 
evidence, that contrary to the judge's direQions, having 
been puniſhed in the Star-Chamber, and have alſo, not 
only in the King's Bench, but alſo by juſtices of yer and 
terminer and gaol-delivery, been fined and impriſoned, 
and bound over to their good behaviour; but theſe me- 


| thods were thought to be contrary to the opinions in the 


old books, and contrary to the general reaſon of the law; 
and being fully conſider'd in Bu/hel's caſe, it was there 
ſettled, and hath been ever fince agreed to, that jurors 


are no way puniſhable, except by attaint, for giving 3 
. . | verdict 
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verdict contrary tO a {edges direQions, and againſt what 
may ſeem to others clear and manifeſt evidence, for that 
they are the proper judges of the fact to be tried, and 
may be reaſonably influenced by matters known only to 
themſelyes, as their own perſonal knowledge of the faCt, 
or of the credit of the witneſs, or of the parties. 2 
Hawk. P. C. 147-8- _ ſeveral authorities there cited. 
| 14% 2 Joh 10, I 7+ - 
hy us Ts go Lord Hale ſeems to agree, and ſhews 
the unreaſonableneſs of puniſking a jury for going con- 
trary to the direQtion of the court in matters of law, be- 
cauſe it is impoſſible any matter of law could come in 
queſtion till the matter of fact were ſettled and ſtated 
and agreed by the jury, and of iuch matter of fact they 
were the only competent judges ; alſo, ſays he, it were 
the moſt unhappy caſe that could be to the judge, if he, 
at his peril,, mult take upon him the guilt or innocence 
of the priſoner ; and if the judge's opinion muſt rule the 
matter of fact, the trial by a jury would be uſeleſs. 2 
Hal. Hiſt. P. C. 160, 161, 211, &c. | | 
But he ſeems to admit, that the long uſe of finding 
jurors in the King's Bench in criminal cauſes, may give 
poſſibly a juriſdiftion to fine in theſe caſes ; yet that it can 
by no means be extended to other courts of ſeſſions, of 
gaol-delivery, oyer and terminer, or of the peace, or other 
inferior juriſdictions. 2 Hal. Hift, P. C. 313. 
- Allo by Hawkins, if it ſhall plainly appear in any 
caſe, that jurors are perfeEly ſatisfied of the truth of a 
fat, wereupon they declare to the court, that they find 
it in ſuch a particular manner; and the court direly 
tell them, that upon the fact ſo found, as they have 
agreed it to be, the judgment of the law is ſuch or ſuch, 
yet they obſtinately infilt upon a verdict contrary to ſuch 
diretion ; it ſeems agreeable to the general reaſon of 
the law, that the jurors are finable by the court in ſuch 
acaſe, unleſs an attaint lies againſt them ; for otherwiſe 
they would not be puniſhable for ſo palpable a partiality 
in taking upon them to judge of matters of law, which 
they have nothing to do with, and are preſumed to be 
ignorant of, contrary to the expreſs direCtion of one, who 
by the law is appointed to direct them in ſuch matters, 
and is to be preſumed of ability todo it. 2 Hawk. P.C. 
148. for which is cited 2 Fon. 15, 16. Laugh. 144-5. 
Palm. 363. and lee Kel. 50. | 
Alſo if a judge, for the better direQion and informa- 
tion of a jury, ſhall aſk them their opinions concerning 
ſuch a particular fact, and they ſhall retuſe to anſwer him, 
and obſtinately inſiſt to deliver in their verdict, as they 
think fit, contrary to his direction, it ſeems queſtionable, 
whether they may not be fined in ſuch caſe alſo, unleſs 
an attaint lie againſt them ; for that it is the duty of jurors 
to take the advice and information of the court, in order 
to be governed by it, as far as ſhall be conſiſtent with 
their conſciences. 2 Hawk. P. C. 149. 
For more learning on this ſubjeft, ſee 3 Bac. Abr. tit. 
Juries, and 21 Vin. Abr, tit. Trial. > 
Jus accreſcendi, 1s the right of ſurvivorſhip between 
Joint-tenants, Lt. ſe&?. 280. Co. Lit. 180. See Joint: 
tenants. | 
Jus Angloum, The laws and cuſtoms of the J/:/7- 
Saxons, in the time of the heptarchy, by which the peo- 
ple were for a long time governed, and which were pre- 
ferred to all others, were termed Jus Anglorum. Fac. 
Jus Cownae, The right of the Crown is part of the 
law of Eng/and; and differs in many things from the ge- 
_ law, relating to the ſubject, ſee G. on Lit. fal. 
I5. 6, 


: Jus Curialitatis Angliae, See Curteſy of Eng: 


Jus duplicatum, Is where a man hath the poſſeſſion 
as well as a propriety of any thing. Brad. lib, 4. 
tratt, 4. C. 4. | 

Jus gentium, Ts*the law by which ſociety in general 
and nations are governed. Selgen. 

Jus haereditatis, The right of inheritance. See Heir, 

us patronatus, Is the right of preſenting a clerk 
to a benefice. Cowell, edit. 1727. 
Tus / rpg is not within the ſtatute of limitations, 


i M. ſe. 2. c. 5. See Quare imprdit, 


Tournament, 
ſpectes doth from genus; becauſe tournaments were all 


Fn. 
Juta, A liquid meaſure. ' Aon, Ang, vol. 1. þ. 149. 
Jults, (Fr. joufe, i. e. decurſus, Lat. juxta,) Wete 
contention between martial men and perſons of honour, 
with ſpears on horſeback, by way of exerciſes, and 


lingly. Anno 24 Hen, 8. cap. 13. Edidtm Regis Ed- 
wardi 1, Prohibendo ſub forisfaftura omnium que foris- 


fatturae poſſint, quad non torneant, bordrant, adventuras 


querant, juſtas 


UET —_ ſeu - ad arma praſumant ſine 
licentia Regis, 


al. 29 Edw. 1. LEflex 101. See 
And it differed from tournament as 


ſorts of military contentions, and conſiſted of many men 
in troops : but juſte were uſually between two men, and 
no more. Cowell, edit. 1727, 
Juſtice, The virtue by which we give to every man 
what is his due. Tohnſ. Locke. Juſtice and right ſhall 
not be fold, denied or delayed. AZ. C:g. H. 3. c. 29. 
Right ſhall be done to all without reſpect, St. 1/e/im. x. 
3 £d. 1. c. 1. Shall not be delayed for any command 
under the Great ſeal, &c. 2 Eg. 3. c. 8. 14 Ed. 3. 
I. C.' I4.. 11 Ruſb. 2. c..10; | 
Juſtice, (Z/ticiarius,) Signifies him that is deputed 
by the King to do right by. way of judgment ; the reaſon 
why he is called 7z/ice and not Fudge is, becauſe in ane 
cient times the Latin word for him was Fu/ticia, and not 
Juſticiarius, as appeareth by Glanvile, lib. 2. cap. 6. and 
Roger Hoveden, part. poſter. ſuor. Annal. fol. 413- 
Another reaſon why 'they are called Jufticiari:t, and not 
Judices, 1s becauſe they have their authority by deputa- 
tion, delegates to the King, and not jure magi/lratus, and 
therefore cannot depute others in their ſtead, the juſtice of 
the foreft only excepted, who hath that liberty eſpecially 
given him by 32 FH. 8. c. 35. for the Chancellor, Mar- 
ſhal, Admiral, and ſuch like, are not called Ju/tictarii, 
but 7udices: Of theſe juftices there are divers ſorts in 
England; of the manner of whoſe creation with other 
appurtenances, read Forteſcue, c. 51. Theſe in Magna 
Charta, c. 12, and other ſtatutes, are called 7u/ticers. 
Fuſtice, or _ uſtice of the King's Bench, (Capi- 
talis Tuſlitia, vel Fuſticiarius de Banco Regis, wel ad 
placita coram Rege tenenda,) Is a lord by his office while 
he enjoys it, and the chief of the reſt; his office eſpe- 
cially is to hear and determine all pleas of the Crown, 
viz. ſuch as concern offences committed againſt the 
crown, dignity, and peace of the King; as treaſons, 
felonies, —_— and ſuch like; which you may read 
in Bratton, lib, 3. traft. 2. per totum; and in Staundf. 
PI. Cor. from the firſt to the 51ſt chapter of the tirl(t 
book. He alſo, with his afliſtants, heareth all perſonal 
aQtions, and real alſo, if they be incident to his jurif- 
diction. See Cromp. Jur. fol. 674 Of this court, 
Brafton, lib. 3. cap. 7. num. 2. ſaith thus, Placita vero: 
civilia in rem & perſonam in curia Domini Regis termi- 
nanda coram diver/is juſticiariis terminantur ; & illarum 
curtarum habet unam prepriam, ficut Aulam Regiam, & ju- 
{ticiarios capitales gu: proprias cauſas Regis terminant & 
aliorum ommum per querelam vel privilegium ſive liberiatem 3 
ut fi fit aliquis qui implacitari non debeat, niſi coram Rege. 
\_ Of the ancient dignity of the Chief Zuftice, thus, 
Liber Niger Fiſcalts, cap. 4. In ſcaccario reſidet, imo & 
prafidet primus in regns Capitalis, ſcilicet, Juſticia, In 
the time of King Fohbn, and other of our Kings, it often 
occurs in charters of privileges, Yugd non ponatur reſpon- 
dere, niſi caram nobis wel Capitali Juſticia ng/fra. The 
oath of the juſtices, ſee in ſtat, 15/4, 3. /tat. 4. and 
ſin Origines Turidiciales, a catalogue of ali the Lords Coicf 
Tuſtices « E ngland. | 
'The Ch. Juf. had formerly that power alone, which after- 
wards was diſtributed to three other magiſtrates, 2. e. he 
had the power of the Chief Zu/tice of the Common Pleas, 
of the Chief Baron of the &xchequer, and of the Maſ- 
ter of the Court of Wards. He uſually ſat in the King's 
palace, and they executed that office which was formerly 
performed per comitem palacti: He determined in that 
place all differences which happened between the barons 
and other great men of the kingdom, and likewiſe cauſes 
both criminal and civil between other men. And this 


[he did till the ninth year of ZXenry III. or rather tl] the 
[17th of King Fobn, when, at the reque!t of the nobi- 


OL, 4, 
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ty, 


lity, the King granted that Comma placita nm ſeque- 
rentur curiam ſuam, ſed mm loco terty tenerentur. 


He had the prerogative to be vicegerent of the king-. 


dom when any of our Kings went beyond ſea, and was 
uſually cholen to this office out of the greateſt of the no- 
bility : But his power was firſt diminiſhed by Richard I. 
who made two other Juſtices, and configned to each a 
diſtinct juriſdiion, viz. to one the north parts of Eng- 
land, and to the other the ſouth. And thus it continued 
till the beginning of the reign of Edward I. who redu- 
ced them to one, court. And that wiſe King conſide- 
ring that ſome former Chief TJuftices made uſe of their 
power in prejudice to his father and grandfather, did far- 
ther diminiſh their authority, both as to the dignity of 
their pertons, and extent of their juriſdiftions; for no 
more were choſen out of the nobility as formerly, but 
out of the common people, who were men of good 
morals, and ſkilful in the law. And now began the 
fludy of the Common law, and not before; and the 
Chief Juſtice was no longer filed Capitalis Anglie Fuſ- 
ticiarius, but Capitalis Juſticiarius ad placita coram Rege 
tenenda, &c. 

Fuſtice or Chief Fuftice of the Common Plcas, hath al- 
ſo the ti:le cf Lord whilſt he enjoys, his office, and is 
called Dominus Fufliciarius communitum placitorum, vel 
Dominus Tuſticiarius de Banco, who with his ailiſtants 
did originally, and do yet, hear and determine all cauſes 
at the Common law, that is, civil cauſes, as well perſo- 
nal as real, between common perſons ; wherefore it was 
called The Court of Common Pleas, in diſtinction from 
the pleas of the crown, or the King's pleas, which are 
ſpecial, and appertaining to him only. "This court was 
appointed to be in a ſettled place, and not as other 
courts, to follow or attend the King's court or palace, 
as appears by the ſtat. g Hen. To 11. Of its juriſdic- 
tion, ſee 4 In/tit. fel. 99. he 7u/tice's. oath, ſee 
18 Ed. 3. flat. 4 Thus Bragton, lib. 3+ c. 7. tells us, 
that Tu/tictariorum ali: ſunt perpetui certa loco habitantes 
fieut in Banco loquelas omnes, &c. terminantes, &c. 

- Ju of the fo2eft, ((Fufticiarins forefte,) Is allo 
a Lord by his office, and hears and determines all of- 
fences within the foreſt, committed againſt vert or veni- 
fon: Of theſe there are two, whereof one hath juriſdic- 
tion over all fore/ts on this fide Trent, the other of all 
beyond it. The chief point of their juriſdiftion confiſteth 
upon the articles of the King's charter, called Charta de 
foreſta, made Anna Hen. 3. concerning which fee 
Camd. Brit. p. 214. Sce Phototoreſtarius, The court 
where this juſtice fits and determines, is called The juſ- 
tice-ſeat of the foreſt, held once every three years, as 
ou may read in aniwvord's Foreft Laws, c. 24, He is 
alſo called Juſtice in evre of the foreſt ; and is the only 
juflice that may appoint a deputy, by the ſtatute of 33 
Hen. 8. c. 35. 
_ Juſtice of the hundzed, (Zu#:carivs Hundred) 
Erat ipſe hundredi Dominus, gui & centurio & centenarius, 
hundredique aldermannus appellatus eft. Preerat amnibus 
hundredi friborgis, cognovitque de cau/is majusfults, que 
in eiſdem finiri non potuerunt. Spelm. : : 
uſticements, from jufticia, All things belonging to 
juftice, Co. on IW:tm.. 1. fol. 225. Alſo the ettects 
or execution of juftice or of juriſdiction, 


Jultices of alliſe, (Fu/ticiari: ad caprendas aſſiſas,) | ſc 


Are ſuch as were wont by ſpecial commiſſion to be ſent 
(as occaſion was offered) into this or that county, to 
take aſſiſe« for the eaſe of the ſubjects ; for whereas theſe 
ations paſs always by jury, ſo many men would not, 
without great damage and charge, be brought up to 
Londen, and therefore ju/tices for this purpoſe, by com- 
miſhon particularly authorized, were ſent down to them, 
For it ſeems, that the juſtices of the Common Pleas had 
no power to take aſſiſes till the ſtat. of 8 R. 2. cap. 2. 
for by that they were enabled to it, and to deliver gaols, 
And the juſtices of the King's Bench have by that ſtatute 
ſuch power affirmed unto them, as they had one hun- 
dred years before. "Theſe commiſlions Ad capiendas aſſiſas, 
have of late years been ſettled and executed only in Lent, 
and the /ong vacation, when the juſtices, and other learned 
lawyers, mav be at leiſure to attend thoſe controverſies ; 
whereupon it alſo falls out, that the matters that were 
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wont to be heard by more general commiſſions of ;,, 1: 
n eyre, are heard all at bag tie with theks of 2s eſe 
was not ſo of old, as appears by Brace, lib. " ca _ 
num. 2. Habeat etiam juſticiarios itinerantes de Ft 3Aa * 
comttatum, quandeque ad omnia placita; quandrque ad guy . 
dam ſpecialia, ficut aſhilas, &c. & ad gaolas deliberasihas, 
quandoque ad unam vel duas & non plures, And b this 
means the ju/?ices of both benches being worthily "4 
counted the fitteſt of all others, and their afliftants were 
employed in theſe affairs, But no 7u/tice of. either 
bench, or any other, may be ju/ices of affiſe in his own 
county, Anno 8 R. 2.c. 2. and 33 Hen. $. c. 24. And 
thoſe who now are called ju/?ices of afſiſe, and twice 
every year go the circuit, by two and two through all 
Eng/and, diſpatch their ſeveral bufineſles by ſeveral com- 
miſhons, Cromp. fur. fol. 210. For they have one 
commiſſion to take aſhes, another to deliver gaols, an- 
other of oyer and terminer, &c, That Juſtices of aſſiſes 
and 7uftices in eyre did anciently differ, appeareth by 27 
Ed. 3. cap. 5. And that juſtices of affiſe and Juſlices of 
gaul-delivery were divers, is evident by 4 £2. 2. J 
The oath taken by the ju/zces of affiſe is all one with 
that taken by the juſtices of the King's Bench, Old 
Abridgment of Statutes, tt. Sacramentum Julticiariorum, 
Cowell, | | 

'I'wo juſtices ſworn to take aſfiſes, &c. three times a 
year, 13'Ed. I. c, 30. 

Juſtices of aſliſe, if laymen, ſhall deliver the gaols, 
27 &#. I./t; 15.554; 

Juſtices of aſfiſe to be appointed to the ſeveral circuits, 
St. de Tuſtic. Aſſign. incerti temp. 1 vol, 188. 4, E4. 3, 
Co 2 


Aſliſes, &c, ſhall be taken before the juſtices com- 
monly afligned, 2 Ed. 3. c. 2. 

Shall make their circuits thrice in the year, 4 £4. 3. 
Co 2 | 

Shall inquire of maintainers, conſpirators and cham- 
pertors, and may adjourn their proceedings into the court 
where they are juſtices, 4 #£d. 3. c. 11. 

Shall have commiſſion to enquire of miſdemeanors of 
— maintainers, jurors, &c. 2 Ed. 3.c. 5. 20 Ed, 
I. 6 # 

Juſtices of oyer and terminer, gaol-delivery and aſfliſe 
{hall be ſworn, 20 Ed. 3. c. 3 

Shall hold their ſeſſions in the county towns, 6 K, 2. 
"8. f 

No man of the Jaw ſhall be juſtice of aſſiſe or gaol- 
delivery in his own county, 8 R. 2. c. 2. 13 H. 4.c. 
2. 33 H. 8. c. 24. may act in the gaol-dclivery, 12, 
G9. 26. Co. $7 

The Chief Juſtice of the Common Pleas ſhall he ap- 
pointed among the judges of afliſe, 8 R. 2. c. 2. 13 
' xo > 

Shall hold their ſeſſions where the chancellor, with the 
advice of the juſtices, ſhall appoint 11, R. 2. c. 11. 

Shall not permit others to fit on the bench with tem, 
XA RN. 2. & 3 

May try indictments for counterfeiting money, Yc. 3 


£8 5 Ne 

SR hcla their ſeſlions for Cumberland and Carhſle, 
4 #. 6.5.2 

Can be made by none but the King, 27 2. S. c. 24 
"7; ; 
They ſhall be attended by the bailifts. &c. 27. 4. 8. 
C... 24. {eft. 7. 

They ſhall proclaim the ſtatutes againſt maintenance, | 
32 H.8.c. 9./. 5. | CE oh 

The ſtatute 33 H. 8. c. 24. that none ſhall be juttice 
of aſſiſe in his own country, not to extend to Lancaſter, 
T2206. 3: 6:24. es 7e.- TONE 

Juſtices of afliſe how to take affidavits in their circuit, 
29 Car. 2... 5. 

May hold the affiſes for Cornyall at other places be- 
ſides Launceſton, 1 Geo. 1, c. 45. Mn 

Summer aſiſe to be held at Buckingham, 21 9. 2D 
C12. | 

'ultices of both benches, ſhall decide pleas com- 

En before pony arnrcg M arraigned, St. [Feſim, 1. 


Ed. .:c 40; 
5 Rb. The 


JUS 


The chancellor and juſtices of the King's Bench ſhall 
follow the King) Art. ſaper Cart. 28 Ed, 1. ſt. 3. c. 5. 
The judges oath, 18 Ed. 3. ſt. 4. 


Of the immunity ' judges from proſecutions, 3x £4. 


"WP *Y 8 } OE 
The duty of the ju 
2. (Gt CO 9 « 2+ Co Ie ; S F 

The Chief Juſtices of the King's-Bench not to be juſ- 
tice of afſiſe, except in the county of Lancaſter, 13 . 


" ges, 20 Ed. 3.c 1&2. 8 R, 


+ 2+ 

'For payment of the judges ſalaries, 10 7. 6. /?. 2. 

The court of King's-Bench may remit priſoners to be 
tried in the country, 6 H. 8. c. 6. 

Juſtices in eye (Zuſticiarii itinerantes,) Are fo 
termed of the old French word erre, as (a grand erre, 1. e. 
magnis itineribus,) proverbially ſpoken. "Theſe in an- 
cient time, were ſent with commiſſion into divers coun- 
tries to hear ſuch cauſes eſpecially, as were termed pleas 
of the crown, And this was done for the eaſe of the 
people, who muſt elſe have been hurried to the King's 
Bench, if the caſe were too high for the county-court : 
They differed from the juſtices of oyer and terminer, be- 
cauſe they (as we ſaid before) were ſent upon one or few 
ſpecial cauſes, and to one place; whereas the juſtices in 
cyre were ſent through the provinces and counties-of the 
land, with more indefinite and general commiſſion, as 
appeareth by Bra#on, [ib. 3. c. 11, 12, 13. and Þrit- 
ton, cap. 2 And again, becaule the juſtices of oyer and 
terminer were ſent uncertainly upon any uproar, or other 
occaſion in the country 3 but theſe in eyre (as Mr. Gwin 
ſets down in the Preface to his Reading,) were ſent but 
every ſeven years once ; with whom agrees Fora in his 
Mirror of Fuſtices, I. 2. c. Queux potent eſtre aftours, Fc. 
& /. 2. cap. Des peches criminals, &c. al ſuit del Roy, Fc. 
And /ib, 3. cap. De juſtices in eyre; Where he alto de- 
clares what belongs to their office, But there is a book 
intitled, Orig. Turidiciales, which ſays they went oftener. 
Theſe were inſtituted by King Henry the Second, as 
Camd. in his Brit. witnefleth, pag. 104. and Hoveden 
par. poſt. ſuor. Annal. fol. 113. hath of them theſe words, 
 Fuſticiaru intinerantes, conſtituti per Henricum ſecundum, 
gut diviſit Regnum ſuum in ſex partes, per quarum ſingu- 
las tres juſticiarios ztinerantes conſtituit, &c, In ſome re- 
| ſpect they reſembled our ju/tices of afſiſe at preſent, tho' 
their authority and manner of proceeding much differ, 
Co. on Litt. fol. 293. Cowell, 

Juſtices in eyre {hall not emerce townſhips if enough 
come, 52 HH. 3. c. 24. 

The common fine and amercicament of the county, 
ſhall be A before the juſtices, Sr. Y/eſtm. 1. 3 Ed. 
3; & 18, | 

At what time ne recipiatur ſhall be before juſtices in 
eyre, St. Heſtm. 2. 13. Ed. 1. c. 10. 

Perſons may make a general attorney to appear in 
the eyre, St, WWeſtm. 2. 13 Ed. 1. c. 10. 

_ The oaths of the officers and jurors in the eyre, inter 
ſtatuta incerti temp.—— Juſtices in eyre to enquire of un- 
cue delivery of felons, inter ſtat. incert. temp. 

Juſtices in eyre can be made by none but the King, 27 
1.8. co 24. ſet. 2. 

Matters inquirable in the eyre, inter ſtat. incert. temp. 
- Juſtices o gaol-delivery, (Zuſircitarie ad gaclas de- 
tberandas, Are ſuch as are ſent with commiſſions to 
hear and determine all cauſes appertaining to ſuch as for 
any offence are caſt into the gaol : part of his authority is 
to puniſh ſuch as let to mainprize thoſe priſoners that are 
not bailable by law, nor by the ſtatute De Finibus, cap. 3. 

. N. B. fel. 151. Theſe ſeem in ancient time to have 
been ſent into the country upon ſeveral occaſions ; but af- 
terwards 7uſtices of aſſiſe were likewiſe authorized to the 
like purpoſes. Anno 4 £4. 3.c. 3. Theiroath is all one 
with other of the King's Juſtices of either bench. Old 4bridy- 
ment of Statutes, 'tit. Sacramentum Fuſticiariorum. Cowell, 

Juſtices of afliſe, if laymen, ſhall deliver the gaols, 
27 Ed. LE | RY 

The juſtices of peace ſhall deliver over their indiQ- 
ments to the juſtices of gaol-delivery, 4 Ed. 3. c. 2. 


oball be ſworn like as the other judges, 2 Ed. 3. c. 3. 


3 


1 


| 


Jus 

Two men of the law in each county ſhall be in th: 
commilſion of gaol-delivery, t7 R. 2. c. 10. 
None but the King can make them, 27 . 8: c, 24 

ctf. 2. | 
P They ſhall be attended by bailiffs, &c. 27 H. $. c. a4 
ect. 7. , 

May give judgment on priſoners convicted before other 
juſtices, 1 Ed. 6. c. 7. ſe. 5. 
'The granting a new commiſſion of gaol-delivery, or 
of the peace, in a town corporate, ſhall not avoid the 
former commiſſion, 2 & 3 Ph. & Mex. c. 18. 
Juſtices of gaol-delivery may act in their countries, 


12 Geo. 2. c. 27. 

Julkices of the Jews, (Fufticiarii ad cuftodiam Fu- 
deorum aſſignati,) King Richard 1. after his return out 
of the Holy Land, anno 1194,- appointed particular ju- 
fiices, laws, and orders, for preventing the frauds, and 
regulating the contrafts and ufſury of the Jews. Ho- 
veden, parte poſt. pag. 745. Clauſ. 3 Ed. 1. m. 19. 

Juſtices of lavourers, Were ju/tices heretofore ap- 
pointed to redreſs the frowardneſs of labouring men, that 
would either be idle, or have unreaſonable wages, See 
21 Ed. 3.c. 1. 25 Ed. 3.c. 8. and 31£4. rn. c. 6, 

Juſtices of Nili pzius, Are all one at this time with 
Tuſtices of aſſiſe, tor it is a common adjournment of a 
cauſe in the Common Pleas, to put it oft to ſuch a day, 
Nifſt tho bc wet venerint at , eas partes ad capiendas 
aſſiſas ; and upon this clauſe of adjournment they are called 
Juſtices of Nift prius, as well as juſtices of affiſe, by 
reaſon of the writ or aCtion that they have to deal in, 
Their commiſſion you may ſee in Cremp. {wy fol. 204. 
yet with this difterence between them, that Juſtices of 
aſſiſje have power to give judgment in a cauſe, but Fuſtices 
of Nift prius only to take the verdict. But in the nature 
of both their fun&tions, this ſeems to be the greateſt dif- 
ference, that Fuſtices of Nijt prius have to deal in cauſes' 
perſonal as well as real ; whereas Fuſtice of aſſiſe, in {triCt 
acceptation, meddle only with the pofleflory writs called 
Aſſiſe. Cowell. 

ultices of oyer and terminer, (Z#ticiarii ad au- 
diendum & terminandum,)W ere juſtices deputed upon ſome 
ſpecial or extraordinary cocabons Fitzherbert in his 
Nat. Brev. faith, That the commiſſion doyer and ter- 
miner is directed to certain perſons upon any great 
riot, inſurreCtions, heinous miſdemeanors, or treſ- 
paſſes committed. And becauſe the occaſion of granting 
this commiſſion ſhould be maturely weighed, it is pro- 
vided by the ſtatute made 2 Ed. 3. c. 2. "Phat no ſuch 
commiſſion ought to be granted, but that they ſhall be 
diſpatched before the juſtices of the one bench or other, 
or juſtices errant, except for horrible treſpaſſes, and that 
by the ſpecial favour of the King. "The form of this 
commiſſion, ſee F. N. B. f. 110. 

Commiſſions of oyer and terminer ſhall be granted 
only to the juſtices of either Bench, and in eyre, except 
for heinous treſpaſs. St. H/eſtm. 2. 13 Ed. 1. c. 29. 

Shall go circuits to hear and determine treſpaſles, S?. 
Ragm. incerti temp. | 

Oyers and terminers ſhall not be granted but for hor- 
rible treſpaſles, 2 Ed. 3. c. 2. 34 Ed. 4 £6; 

Juſtices of oyer and terminer may dire writs to a 
foreign county to take felons, 5 Ed. 3.c. 11, _ 

May try treaſons, miſpriſions of treaſon and murder in 
any county, after the council have examined into it, 

3 H.8. c. 23. 

Juſtices of the pavilion, Z/t:crari7 parilonrs,) Are 
certain judges of a pie-powder court, of a moſt tranſcendent 
juriſdiction, held under the biſhop of /Y:nchefter at a fair 
on St. Giles's Hill, near that city, by virtue of letters 
patent granted by Richard 2. and Edward 4. Epiſcopos 
Wynton. & ſucceſſores ſuos, a tempore quo, &c. Juſtici- 
arios ſuos, qui vecantur Juſticiarii pavilonis, cognitiones 
placitorum & aliorum negotiorum eadem feria durante, necun 
claves pertarum & cuſtediam predifte awitatis neſtre 
Wynton, pro certo tempore ferie illins. & nonnullas aias 
libertates, immunitates & conſuctudines habuiſfſe, &c. Sce 
the patent at large in Prynne's Animad. on 4 Inſt. fl. 
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Juſtices of the peace, (Ju/ticiarii ad pacem,) Are 


thote who are appointed by, the King's commiſſion to at- 
tend the peace of the county where they dwell ; of whom 
ſome, for ſpecial reſpe&t, are made of the quorum, be- 
caule buſineſs of importance may not be diſpatched with- 
out the preſence or aflent of them, or one of them, 
They were called Guardians of the peace till the thirty- 
ſixth year of Edward 3. cap. 12. where they are called 
Fuſtices. Lamb. Eiren, lib. 4. cap. 19, pag. 578. 


'2 wel fl A 


1. Of the ancient officers called Conſervators of the peace- 


2. Of the firſt inſtitution of juſtices of the peace, and the 
general ſtatutes which give them juriſdiftion. 


3. IWho are qualified for the office. 
4. Of the manner of appointing them; and of their com- 


miſſron, 

5. Of their juriſditiom relating to treaſon, felony, in- 
fertor offences, and inditments not taken before themſelves. 

6. Of the juriſdiftion of one, two or more juſtices ; and 
how far a juſtice of a county or a liberty may att out of them 
reſpectively, + 

7. Of their fees; and how they are favoured and pro- 
tefted by the law in the execution of their offices. 


1. Of the ancient officers called Conſervators of the peace. 


It ſeems to be clearly agreed, that before the ſtatute 
1 Ed. 3. cap. 16. there were no juſtices of the peace, and 
that they were firlt inſtituted by that ſtatute ; yet by the 
Common law there were certain conſervators of the peace, 
which were of two forts. 1. Thoſe who in reſpect of 
their offices had power to keep the peace, but were not 
imply called by the name of Conſervators of the peace, 
but by the name of ſuch offices. 2. Thoſe who were 
conſtituted for this purpoſe only, and were hmply called 
by the name of Conſervators or Wardens of the peace. 
Lamb. b2ok 1. cap. 3. ﬀ 2 Hal. Hijt. P.C, 44. 2 Hawk. 

2. 
. As tothe 1ſt ſort, the king is undoubtedly the principal 
from whom all authority of this kind is originally derived ; 
but it is ſaid, that he cannot take a recognizance for the 
peace, becauſe it is a rule, that no recognizance can be 
taken by any who is not a juſtice either of record or by 
commiſſion ; alſo the Lord Chancellor, or Lord Keeper 
of the Great ſeal, the Lord High Steward of England, 
the Lord Marſha], the Lord High Conſtable, and every 
Juſtice of the King's Bench, and the maſter of the Rolls, 
and, as ſome ſay, the Lord Treaſurer, have a general 
authority to keep the peace throughout the realm, and to 
award proceſs, and to take recognizance for it; but a 
peer, as ſuch, ſeems to have no more power in this re- 
| ſpect, than a mere private perſon, Dal. cap, 1. Crompt, 
6. Hr. Recognizance 14. . 

Alſo all courts of record, as ſuch, have power to keep 
the peace within their own precincts ; and the juſtices of 
gao]-delivery may take ſurety of the peace from a perſon 
committed, for not finding ſuch ſurety. 10 Hen. 6. 7. 6. 
Lamb. b:3 1. cap. F: oe rrR | 

Alſo every ſherift is a principal conſfervator cf the peace 
within his county, and may ex sffici9 award a proceſs, and 
take ſurety for it; and, as ſome ſay, the ſurety ſo taken 
15 to be looked on as a recognizance or matter of record, 
and not as a common obligation, becauſe it is taken by 
virtue of the King's commiſſion. 12 H. 7. 17, b, Bre. 
Pace 13. Cre. Car. 26. F.N.B. 81. 

Alfo a coroner is another principal confervator of the 
peace, and may bind any one to the peace who ſhall 
make an affray in his preſence ;' but he is ſaid to have no 
authority to grant proceſs for the peace ; and it ſeems, 
that the ſecurity taken by him for the peace is not to be 
looked upon as matter of record, but as matter ix pas 
only, except where it is taken by him as judge in his own 
court for any afiray in his preſence, See Toner. 

Alfo every high and petit conſtable are by the Com- 
mon law conſfervators of the peace within their ſeveral 
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limits, and may take order for the keeping of Ws.” 
Sce Conſtable, ER Is 


| The conſervators of the peace, ſimply ſo called 
we ordinary or extraordinary, 

The ordinary were either by tenure, viz. \, 
held their lands by this ſervice, or by yr Da 


» Were 


ſuch as were choſen by the freeholders of a county, in 
purſuance of the King's writ for this purpoſe, or by Pre 
(cription, viz. ſuch as claimed fuch a power by an im- 
memorial uſage in themſelves and their anceſtors or pre- 
deceſlors, or thoſe whoſe eſtate they had ; but the power 
of none of thoſe conſervators of the peace ſeems to have 
been greater than that of conſtables at this day, unleſs it 
were inlarged by ſome ſpecial grant or preſcription 
Bro. Peace 18. Preſcript. 79. 22 Ed. 4. 35.6. Lung. 
book 1. chap, 3. Co. Lit, 114. Datt, and Stud, bak x, 
ch. 7. Crompt. 6. ' | 

The extraordinary conſervators of the peace were per= 
ſons ſpecially commiſtioned in times of imminent danger 
either from rebels or foreign invaders, to take care of and | 
defend ſuch a particular diftrit committed to their 
charge, and to preſerve the peace within the limits of 
it; and theſe had power to command the ſheriff, with 
his whole pe, to aflilt them, Lamb, book 1, chap. 3, 
2 Hawk. 34. | 

After ſuch time as Queen J/abell (contending with 
her huſband King Edward the Second) was returned 
over the ſeas into England, accompanied with her ſon 
Prince £dward (called afterward the third of that 
name) and with Sir Roger Mortimer, and fuch others of the 
Engliſh nobility, as had for the indignation of the King 
fled over the ſeas unto her : She ſoon after got into hex 


| hands the perſon of the old King, partly by the aſſitance 


of the Henalders, that ſhe brought with her, and partly 
by the aid of ſuch other her friends as ſhe found ready 
here: And ſhe immediately cauſed him (by forced pa- 
tience) to ſurrender his crown to the young Prince, 
And then alſo, for as much as it was (not without cauſe) 
feared, that ſome attempt would be made to reſcue the 
impriſoned King, order was taken, that he ſhould be 
conveyed ſecretly, and by night watches, from houſe to 
houſe, and from caſtle to caſtle, to the end that his fa- 
vourers ſhould be ignorant what was become of him ; 
yea, and then withal, it was ordained by parliament, in 
the life-time of that depoſed King, and in the very firſt 
entry of his ſon's reign, (1 Ed. 3. cap. 15.) that in 
every ſhire of the realm, good men and lawful (which 
were no maintainers of evil, nor barrators in the coun- 
try) ſhould be afligned to keep the peace; which was 
as much as to ſay, that in every ſhire the King him- 
ſelf ſhould place ſpecial eyes and watches over the com- 
mon people, and ſhould be both willing and wiſe to fore- 
ſee; and be allo enabled with meet authority to reprels all 
intentions of uproar and force, even in the frſt ſeed 
thereof, and before that it ſhould grow up to any offer of 
danger, So that, for this cauſe, (as he thinks) the elec- 
tion of the ſimple conſervators (or wardens) of the 
peace was firſt taken from the people, and tranſlated to 
the afſignment of the King. Lamb. Erren. 18, 19. c. 4- 

Holt Ch. J. ſaid, he knew not whether at ficit juſtices | 
of peace were more than high conſtables: But the ſta 
tute that made them complete judges is that of 34 Ed. 
3. 1 Show, 528. in caſe of Harcourt v. Fox. 

It ſeems, that the power of ſuch conſervators of the 
peace, whether by tenure, eleftion, or preſcription, was 
no greater than that of conſtable at this day, unleſs it 
were enlarged by ſome ſpecial grant or preſcription. 2 
Hawk. Pl. C, 34. cap. 8. ſett, I1. 


2, Of the firfl inſtitution of juſtices of the peace, and the 
general ſtatutes which give them Juriſatetton. 


| Juſtices of peace were firſt inſtituted by the ſtatute 
1 £4, 3. cap. 16. which provides in the following words : 
« That for the better keeping and maintenance of the 
peace, the King willeth, that in every county good men 
and lawful, which be no maintainers of evil, or barrators 


| in the country, ſhall be aſligned to keep the peace. And 
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the 4 Ed. 3. 
ſhall be affigned good and lawful men in 
to keep the peace, and at the time of the 
mention ſhall} be made, that ſuch as ſhall be 
*ndited or taken by the ſaid keepers of the peace, (hall 


. 2+ it is further enaQed, 


And by 

« That there 
every county 
ments 


to mainprize by the ſheriffs, nor by none other 
prog if they "be not mainpernable by the law ; and 
the juſtices aſſigned to deliver the gaols ſhall have power 
to deliver the ſame gaols of thoſe that ſhall be indicted 
before the keepers of the peace, and that the ſaid keepers 
fhall ſend their inditments before the juſtices, &c.” 

And it is further ena&ted by 18 £4. 3. cap. 2. © That 
two or three of the belt reputation in the counties ſhall be 
afizned keepers of the peace by the King's commiſſion, 
and at what time need ſhall be, the fame, with other 
wiſe and learned in the law, ſhall be aſſigned by the 
King's commiſſion to hear and determine felonies and 
treſpaſſes done againſt the peace in the ſame counties, 
and to inflit puniſhment reaſonably according to the law 
and reaſon and the manner of the deed,” 

And it is further enacted by 34 Ed. 3. cap. 1. ** That 
in every county of England ſhall be affigned for the 
keeping of the peace, one lord, and with him three or four 
of the moſt worthy in the county, with ſome learned 
in the law ; and they ſhall have power to reſtrain the of- 
fenders, rioters and all- other barrators, and to purſue, 
arreſt, 'take, and chaſtiſe them according to their treſ] aſs 
or offence, and to cauſe them to be impriſoned, and duly 
puniſhed, according to the law and cuſtoms of the realm, 
and according to that which to them ſhall ſeem beſt to 
do, by their Giereaion and good adviſement; and alſo to 
inform them, and to inquire of all thoſe that have been 
pillors and robbers in the parts beyond the ſea, and be 
now come again, and go hangs and will not Ila- 
bour as they were wont in times paſt ; and to take and 
arreſt all thoſe that they may find by inditment or b 
ſuſpicion, and to put them in priſon, and to take of all 
them, that be not of good fame, where they ſhall be 
- found, ſufficient ſurety and mainprize of their good be- 
haviour towards the King and his people, and the other 
duly to puniſh, to the intent that the people be not” by 
ſuch rioters or rebels troubled nor endamaged, nor the 
peace blemiſhed, nor merchants nor other paſling by the 
highway of the realms diſturbed nor put in the peril, 
which may happen of ſuch offenders ; and alſo to hear 
and determine at the King's ſuit all manner of felonies 
and treſpaſſes done in the ſame county, according to the 
laws and cuſtoms aforeſaid.” h 

And it is enaQted by 17 Rich. 2. cap. 10. © That in 
every commiſſion of the peace thro* the realm, where 
need ſhall be, two men of law of the ſame county 
where ſuch commiſſion ſhall be made, ſhall be aſſigned to 
£0 and proceed to the deliverance of thieves and felons, 
as often as they ſhall think it expedient.” 

And it is further enaQted by 2 Her. 5. /at. 1. cap. 4. 
«© That the juſtices of peace in every ſhire named of the 
| quorum, (except Lords, and the juſtices of either Bench, 
and the Chief Baron, and ſerjeants at law, and the 


King's attorney, for the time that they ſhall be occupied 


in the King's ſervice) ſhall be reſiant in the ſame ſhire, 
and ſhall make their ſeflions four times by the year, viz. 
in the firſt week after 1Michaelmas,. Epiphany, Eaſter, 
' and the tranſlation of St. Thomas the Martyr, and oftner 
If need be, and that the ſame juſtices hold their ſeflions 
throughout England in the ſame weeks every year.” 

Theſe ſeem to be the moſt general ſtatutes relating to 
the authority of juſtices of peace, beſides which there are 
a very great number of ſubſequent ſtatutes which give 
them particular powers, ſometimes to one juſtice, ſome- 
times to two, ſometimes to their ſeſſions, ſometimes out 
of* their ſeffions ; of which in this place it ſeems neceſſary 
no otherwiſe to take notice than by obſerving, that 
where by ſtatute a ſpecial authority is given to juſtices of 
peace, it muſt be exactly purſued. Salk. 475, 


3: Who are qualified far the office. 


By the ſtatute 2 Hen. 5. /tat. 2 cap. I. it is enacted, 
-” B —_ of the peace ſhall be made in the coun- 
OL. Ih 
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| ties of England of moſt ſufficient perſons dwelling in the 
ſame counties, by the advice of the chancellor and of 
; the King's council, without taking other perſons dwel- 
ling in foreign /counties to execute ſuch office, except the 
; Lords and the Juſtices of afliſes to be named by the King 
and his council, and except all the King's chief ſtewards 
of the lands and ſeignories of the dutchy of Lancaſter in 
the North parts and in the South for the time being,” 

By the 1 MM. /zff. 2. cap. 8. it is enadted, © That no 
perſon having or uſing the office of a ſheriff of any county 
ſhall uſe or exerciſe the office of a juſtice of peace, by 
force of any commiſſion, or otherwiſe, in any county 
where he ſhall be ſheriff, during the time only that he 
ſhall exerciſe the ſaid office or ſheriffwick, and that all 
acts done by ſuch ſheriff by authority of any commiſſion 
of the peace, during the time aboveſaid, ſhall be void.” 

By the ftat. 18 ZH. 6. cap. 11, it is enacted, «* That 
no juſtice of the peace within the realm of Fngland in 
any county ſhall be aſſigned or deputed, if he have not 
lands or tenements to the value of 20 /, per ann. except in 
cities, towns corporate, &g.” | | 

And now by the 5 Ges. 2. cap. 18. ſe. 1. it is en- 
acted, «© "That no perſon ſhall be capable of being a 
juſtice of the peace, or to aCt as a juſtice of the peace 
'for any county within that part of Great Britain called 
England, or the principality of Fales, who ſhall not have 
an eſtate of freehold or copyhold to and for his own uſe 
and beneht in poſſeſſion for life or forme greater eftate 
either in law or equity, or an eſtate for years determina- 
ble upon one or more life or lives, or for a certain term 
originally created for twenty-one years, or more, in lands, 
tenements or hereditaments lying in that part of Great 
Britain called England, or principality of Wales, of the 
clear yearly value of 1004. over and above what will 
ſatisfy and diſcharge all incumbrances that may affect 
the ſame. | 

Sect, 2. And it is further enaRted, that no attorney, 
ſolicitor, or proCtor in any court whatſoever, ſhall be 
capable to continue or be a juſtice of the peace within 
any county for that part of Great Britain called England, 
or the principality of Zales, during ſuch time as he ſhall 
continue in the buſineſs and praQtice of attorney, folici- 
tor, or proctor, | 

Set. 3. And it is further enaQted, that if any perſon, 
who ſhall not be qualified according to the direCtions of 
this aA, ſhall accept or take upon himſelf the office of a 
juſtice of the poees or ſhall do any att as ſuch, the perſon 
ſo offending ſhall for every ſuch offence forfeit and pay 
the ſum of 1007. one moiety whereof ſhall be to the 
King's Majeſty, his heirs and ſucceflors, and the other 
moiety to ſuch perſon or perſons as will ſue for the ſame 
by action of debt, bill, plaint, or informatwn*in- any of 
his majeſty's courts of record at /Ye/iminfter, in which 
no efſoin, proteion, wager of law, nor more than one 
imparlance ſhall be allowed. | 

Se. 4. Provided, that this aCt ſhall not extend to 
any city or town being a county of itſelf, or to any other 
city, town, cinque port, or liberty having juſtices of the 
peace within their reſpeQtive limits and precin&s by 
charter, commiſton, or otherwiſe; but that in every 
ſuch city, town, liberty and place, ſuch perſons may 
be capable to be juſtices of the peace, and in ſuch 
manner only as they might have been if this at had never 
been made. * | 

Se. 5. Provided alſo, that nothing in this a con- 
tained ſhall extend to incapacitate any peer or lord of 
parliament, or the eldeft fon or heir apparent of any peer 
or lord of parliament, or of any perſon qualified to ſerve 
as knight of a ſhire by an act intituled, An a& to ſecure 
the freedom of parliaments, by the further qualifying 
members to ſit in the houſe of commons, to be a juſtice 
of peace for any county, or to act as ſuch. 

Set. 6. Provided alſo, that nothing in this at con- 
tained ſhall extend, cr be conſtrued to extend, to inca- 
pacitate or exclude the officers of the board of Green- 
cloth from being juſtices of the peace within the verge 
of his Majeſty's palaces, or to incapacitate or exclude the 
commiſhoners and principal officers of the navy, or to 
the two under-ſecretaries in each of the offices of prin- 
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cipal ſecretary of ſtate from being juſtices of the peace, 
in and for ſuch maritime counties and places where they 
uſually have been juſtices of the peace. 

Seez. 7. Provided alſo, that this aCt ſhall not extend 
to any of the heads of colleges or halls in either of the 
two univerſities of Oxford and Cambridge, but that they 
may be made juſtices of the peace of and in the ſeveral 
counties of Oxford, Berks and Cambridge, and the cities 
and towns within the ſame, and execute the office thereof 
as fully and freely in all reſpes, as heretofore they have 
lawfully uſed to execute the ſame, as if this at had never 
been made. 
| Stat, 18 Geo. 2. cap. 2. ſef?. 1. No perſon ſhall be 
capable of being a juſtice of peace for any county, riding 
or diviſion in England or Wales, who ſhall not have 
_ either in law or equity to his own uſe in poſleſſion a 
freehold, copyhold or cuſtomary eſtate for life, or ſome 
greater eſtate, or an eſtate for years, determinable upon 
one or more lives, or for a term originally created for 
twenty-one years or more in lands, tenements or here- 
ditaments lying in England or Hales, of the yearly value 
of 100 /. over and above what will fatisfy all incum- 
brances, and over and aboye all rents and charges pay - 
able out of the ſame ; or who ſhall not #be ſeifed of or 
intitled unto, in law and equity to his own uſe, the im- 
mediate reverſion or remainder in lands, &c. as aforeſaid, 
which are leaſed -for one, two or three lives, or for years 
determinable upon one, two or three lives, upon re- 
ſerved rents, and which are of the yearly value of 3o0o /. 
and who ſhall not before he takes upon himſelf to act 
as a juſtice of peace, at ſome general or quarter ſeſſions 
for the county, &c. for which he intends to at, firſt tak 
and ſubſcribe the oath following, v:z. 


| 


, 


A. B. do ſwear, that I truly and bona fide have ſuch 
Y #1 eftate, in law or equity, to and for my own uſe and 
benefit, conſiſting of (ſpecifying the nature of 
ſuch eſtate) as doth qualify me to adt as a juſiice of the 
peace for the county, r1ding, or diviſion, of | 
according to the true intent and meaning of an att of par- 
hiament, made in the 18th year of the reign of his Majeſty 
King George the Second, intituled, An a&t to amend and 
render more effeCtual an a& paſſed in the 5th year of his 
preſent Majeſty's reign, intituled, An aft for the further 
qualification of juſtices of the peace ; and that the ſame 
(except where it _—_ of an office, benefice, or eccleſtaſti- 
cal preferment, which it ſhall be ſufficient to aſcertain by 
therr uſual names) 1is lying or being, or iſſuing out of lands, 
tenements or hereditaments, being within the pariſh, tawn- 
ſhip, or precint of or in the ſeveral pariſhes, 
townſhips or precin@ts 0 in the county of 
or in the ſeveral counties of 


Which oath fo taken and ſubſcribed ſhall be kept by the 
clerk of the peace among the recards of the ſeſſions. 


Se. 2. Every ſuch clerk of the peace ſhall, upon de- 
mand, deliver an atteſted copy of the ſaid oath to any 
perſon paying for the ſame 2 5. which being proved to be 
a true copy of ſuch oath, ſhall be admitted to be given 
in evidence upon any iſſue, in any ation or information 
brought upon this a. | 

See. 3. Any perſon who ſhal] a& as a juſtice of the 
peace for any county, &c. in England or Wales, without 
having taken and ſubſcribed the ſaid oath, or without 
being qualified according to the meaning of this act, 

| ſhill for every ſuch offence forfeit 100/. one moiety to 
the uſe of the poor of the pariſh in which he uſually re- 
ſides, and the other moiety to the uſe of ſuch perſon who 
ſhall ſue for the ſame, to be recovered, with coſts, by 
ation of debt, &c. in any court of record at JYVe/imin/ter, 
in which no effoin, &c. ſhall be allowed; and in every 
ſuch action or information, the proof of his qualification 
ſhall lie on ſuch perſon againſt whom the ſame 3s 
brought. 

Set. 4. If the defendant in any ſuch ation or infor- 
mation intend to inſiſt upon any lands, &c. not con- 
tained in ſuch oath, as his qualification to act as a Parr 
of peace at the time of the ſuppoſed offence, he ſhall at 


conſiſts of rent, it ſhall be ſufficient to ſpecify in ſuch 


or informer, or his attorney, a notice in writi 

ing ſuch lands, &c, (bee than thoſe i 
oath) and the pariſh or place, 
ſame are (offices and benefic 
be ſufficient to aſcertain by th 


plaintiff or informer ſhall not thereupo 
further, he may, 


the court ſhall award. 


formation brought as aforeſaid, no lands, &c. not con- 
tained in ſuch oath and notice, or one of them, ſhall be 
allowed to be inſiſted upon by the defendant, 


ſo far as the other lands, &c, ſo jointly charged are not 


JUs 


'g ſpecify- 
contained in the 
and the county wherein the 
es excepted, which it ſhall 
eir uſual names;) and if the 
n proceed an 

; with the leave of the Jane difontinns 
ſuch action or information on payment of ſuch coſts as 


Sed?. 5. Upon the trial of the iſſue in any aQion or in- 


his qualification. in part of 


Set. 6. Where the land, &;, contained in the aid 
oath or notice, are together with other lands, &c. be- 
longing to the perſon taking ſuch oath, or delivering 
ſuch notice, liable to any charges, rents or incumbrances 
for the purpoſes of this a&, the lands, &c. contained in 
the ſaid oath or notice, ſhall be deemed chargeable, only 


ſufficient to pay the ſame, 
Sect. 7, Where the qualification or any part thereof 


oath or notice ſo much of the lands, &c. out of which 
ſuch rent is iſſuing, as ſhall be of ſufficient value to an- 
ſwer ſuch rent. 

Szct. 8. In caſe the plaintiff or informer in ſuch ation 
or information diſcontinue the ſame otherwiſe than afore- 
ſaid, or be non-ſuited, &c. the perſon againſt whom 
ſuch action is brought ſhall recover treble coſts. 

Set. 9g. Only one penalty of 100 /. ſhall be recover- 
ed from the ſame perſon by virtue of this a, or of 5 Gee, 
2. cap. 18. for the ſame or any other offence com- 
mitted by the ſame perſon, before the bringing of the 
action or information upon which one penalty of 100 /, 
is recovered, and due notice given to the defendant of 
the commencement of ſuch ation or informatoin. 

Set. 10. Where an. ation or information is brought, 
and due notice given thereof, no proceeding ſhall be had 
upon any ſubſequent aCtion or information againſt the 
ſame perſon, for any offence committed before the time 
of giving ſuch notice; but the court where ſuch ſubſe- 
quent action or information is brought, may upon the 
defendant's motion ſtay proceedings therein ; ſo as ſuch 
firſt ation or information be proſecuted without fraud, 
and with effeft; but no ation or information not ſo 
proſecuted ſhall be deemed an aQtion or information with- 
in this a. 

Seer. 11. Every ation, bill, plaint or information, 
given by this or the ſaid 5 Geo. 2. cap. 18. ſhall be 
commenced within ſix calender months after the fact 
upon which the ſame is grounded has been committed. 

Sea. 12. This act ſhall not extend to any city or 
town being a county of itſelf, or to any other city, 
town, cinque port or liberty, having juſtices of the 
peace within their reſpeRtive limits by charter, commil- 
ſion or otherwiſe ; but in every ſuch city ſuch perſons 
may be capable to bs juſtices of the peace, and in ſuch 
manner only as they might have been if this a&t had 
never been made, 

Set. 13, Nothing in this a, or in 5 Geo. 2. + 
18. ſhall extend to any peer, or lord of parliament, or 
to the lords or other of his Majeſty's privy council, or to 
the juſtices of either bench, or to the barons of the Ex- 
chequer, or to his Majeſty's attorney or ſolicitor general, 
or to the juſtices of great ſeſſions for the county palatine 
of Che/ter, and the ſeveral counties of the principality 
of Wales, within their reſpeCtive juriſdictions, or to the 
eldeſt ſon or heir apparent of any peer or lord of parlia- 
ment, or of any perſon qualified to ſerve as knight of 
the ſhire by g 47. cap. 5. 

Se. 14. Nothing in this at, or in 5 Geo. 2. cap. 18. 
ſhall extend to incapacitate the officers of the board of 
Green-cloth from being juſtices of the peace within the 
verge of his Majeſty's palaces, or to incapacitate the com- 
miftioners and principal officers of the navy, or the two 
under ſecretaries in each of the offices of principal ſecre- 
tary of ſtate, or the ſecretary of Chelſea college from 


or before the time of his pleading, deliver to the plaintiff 


being 
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+ iuſtices of the peace for ſuch counties or places 
reel Ny uſually have been juſtices of the peace, 
ep 15. This a& ſhall not extend to any of the heads 
f colleges or halls in either of the two univerſities of 
Os -rd and Cambridge, or to the vice-chancellor of either 


ſaid univerſities, or to the mayor of the city of 
Ord, po of the town of Cambridge. 


, 


4. Of the manner of appointing them ; and of their com- 


miſſion- 


Juſtices of the peace can only be appointed by the 
King's commiltion, and ſuch commiſſion muſt be in his 
name ;-but it is not requiſite that there ſhould be a ſpe- 
cial ſuit or application to, or warrant from the King for 
the oranting thereof which is only requiſite for ſuch as 
are of a particular nature ; as EY the mayor of 
ſuch a town, and his ſucceſſors, perpetual juſtices of the 
peace within their liberties, &c. which commiſſions are 
neither revokable by the King, nor determinable by his 
death, as the common commiſſion of the peace is, which 
's made of courſe by the Lord Chancellor according to 
his diſcretion. Lamb. b. 1. cap. 5. Brook jevieary Toy 

.c, Dalt. cap. 3. 1 Lev. 219. 

(ap. 5 WY 

The form of the commiſſion of the peace, as it is at 
this day, was, according to Hawkins, ſettled by the 
judges about the 2.3 Eliz. and is in ſubſtance as followeth, 
Hawk. P. C. 35. 4 Inf}. 471. Lamb. b. 1. cap. 9. 

Begznning with a ſalutation from the King to the ſe- 
yeral perſons named in it, it afterwards aſſigns them and 
every one of them jointly and feverally, the King's 
juſtices to keep the peace in ſuch a county, and to cauſe 
to be kept all ſtatutes made for the good of the peace, 
and quiet government of the people, as well within li- 
berties as without, and to puniſh all thoſe who ſhall of- 
fend againſt any of the ſaid ſtatutes, and to cauſe all 
thoſe to come before them, or ſome of them, who ſhall 
threaten any of the people as to their perſons, or the 
burning of their houſes, in order to compel them to 
find ſurety for the peace or good behaviour ; and if 
* they ſhall refuſe to find ſuch ſurety, to cauſe them to be 
ſafely kept in priſon till they ſhall find it. 2 Hawk, P. 
C. 35. | 

Then it goes on, and afligns them, and every two or 
more of them, (of which number either ſuch or ſuch a 
particular perſon among them is ſpecially required to be,) 
Juſtices, to inquire by the oath of good and lawful men 
of the ſame county of all felonies, witchcrafts, inchant- 
ments, ſorceries, magic art, treſpaſles, foreſtallers, re- 
grators, ingreſlers and extortions whatſoever, and of all 
other offences of which juſtices of the peace may law- 
fully inquire ; alſo of all thoſe who ſhall go or ride ar- 
med, &c, or in companies, to the diſturbances of the 
peace, and alſo of all innholders and others who ſhall 
offend in the abuſe of weights or meaſures, or ſelling of 
victuals, &c. and alſo of all ſhertiffs, bailiffs, ſtewards, 
conſtables, gaolers and other officers who ſhall be faulty 
in the execution of their offices z and to inſpe all in- 
ditments taken before them, or any of them, or othei 
former juſtices of the peace for the ſame county, and 
to make and continue proceſs againſt all the perſons ſo 
indifted, till they ſhall be taken, or render themſelves, 
or be outlawed, and to hear and determine all the felonies 
and other offences aforeſaid ; provided, that if a cauſe of 
difficulty ſhall ariſe, they ſhall not proceed to give judg- 
ment, except in the preſence of ſome juſtice of one of the 
benches or of affiſe. 2 Hawk. P.C. 35. 

And then it commands them to make inquiries of the 
premiſſes, and to hear and determine the ſame at cer- 
tain days and places, which they or any ſuch two or more 
of them ſhall appoint ; and then it goes on, and com- 
mands the ſheriff of the county to return before them, at 
certain days and places to be made known to him by them, 
luch and fo many lawful men of his bailiwick, by whom 
the truth of the premiſſes may be beſt known and in- 
quired; and then concludes by aſfigning ſome one of. 
them keeper of the rolls of the peace in the ſame coun- 
ty, and commanding him to cauſe to be brought before 
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6, 
My Lord Hal gives us the ſame commiſſion, which 
at preſent, ſays he, conſiſts of two clauſes of aſſignavi- 


power is given to them, or two of them, whereof one 


matters ; for the bare making them juſtices of the peace 
without this clauſe, doth not give them power to hear 
and determine inditments ; he alſo takes notice of a pro- 
viſo in the ſaid commiſſion, viz. that in caſe of difficult 

ariſing, then to reſpite judgment till the juſtices of aſfiſe 
come into the county, &c. 2 Hal. Hift. P. C. 43. 
Stamf. P. C. b. 2. cap. 5. | 

It ſeems agreed, that juſtices of the- peace may by 
virtue of their commiſſion execute as well the ſtatutes 
made before the reign of Ed. 3. for the better keeping 
of the peace, ſuch as the ſtatutes of Yinche/ter and Wi: 
minſ/ier, &c, as thoſe made ſince that time ; and yet the 
ſtatutes which ordain juſtices of the peace, ſay nothing 
of the execution of thoſe former ſtatutes ; from whence, 
ſays Hawkins, it appears, that the King may by com- 
_ ont whom he pleaſes to execute a ſtatute, 

amo. b. I. cap. 9. Dalt. cap. 5, Crompt. 7, 8. 2 
Hawk, P. C. to Ft 27, 

Stat. 1 Geo, 3. cap. 1 3: ſe. 1. All perſons who were 
Juſtices of peace at the demiſe of King George the Second, 
or who ſhall be juſtices of peace at the demiſe of his pre- 
ſent Majeſty or any of his ſucceſſors, and ſhall after- 
wards be appointed juſtices of peace by any commiſſion 
granted by his Majeſty or his ſucceſſors, and who ſhall 
take the oaths of office of a juſtice of peace before the 
clerk of the peace of the reſpeRive county, &c. for 
which ſuch juſtice ſhall a&, or the deputy of ſuch clerk 
of the peace, and who ſhall have taken and ſubſcribed 
at ſome general ſeſſion of the peace, the oath required 
by 18 Geo. 2.c. 20, may aCt as a juſtice for ſuch county, 
&c, without being obliged to take and ſubſcribe again the 
ſaid oath, without incurring any penalty. 

See. 2. Afﬀter the paſſing of this a&, no perſon who 
hath taken or ſhall take the oaths uſually taken by a 
juſtice of peace under a dedimus potetatem iſſued from the 
clerk of the Crown, ſhall be obliged to ſue out any other 
dedimus poteflatem from the ſaid clerk of the Crown to 
authorize any perſon to adminiſter again to any ſuch 
juſtice, on any new commiſſion of the peace being iſſued 
under the Great ſeal of Great Britain, the oaths uſually 
annexed to ſuch dedimus, and taken by a juſtice of peace : 
but the clerk of the peace, or his deputy, of every county, 
&c. in England and I/ales, for which any ſuch juſtice 
hath acted and qualified, or hereafter before the ifluing an 
ſuch new commiſſion ſhall a& ani qualify himſelf, ſhall, 
on every new commiſſion of the peace being iſſued, pre- 
pare a parchment rol], with the oaths annexed to, and 
uſually taken under the dedimus poteftatem by juſtices of 
the peace, ingrofſed on ſuch roll ; and ſhall adminiſter 
without fee, the oaths in ſuch roll ſpecified to every ſuch 
juſtice within the reſpeCtive counties, &c. for which he 
ſhall aft, who ſhall deſire to take ſuch oaths ; and every 
ſuch juſtice after the taking the oaths ſhall ſubſcribe his 
name on the ſaid parchment roll: and the ſaid roll ſhall 
be kept by the reſpective clerks of the peace amongſt the 
records of the ſeſſions, 


o Of their rot poor" in relation to treaſon, felony, in- 
ferior offences, and indiftments nit taken before themſelves. 


It ſeems to be clearly agreed, that juſtices of the peace 
have not Juriſdiction to hear and determine treaſon, pre- 
munire, or miſpriſion of treaſon. Dalt. cap. 90. 1 Hal. 
Hiſt. P. C. 305, 350, 372. 2 Hal. Hift. P. C. 44 
2 Hawk. P. & , 

But as theſe afocen are againſt the peace of the King 
and of the realm, any juſtice of peace may, either upon 
his own knowledge, or the complaint of others, cauſe 


any perſon to be apprehended for any ſuch offence, and 


ſuch juſtice may take the examination of the perſon ſo 


himſelf and his fellows at the ſaid days and places the 


apprehended, and the information of all thoſe who can 
give 


writs, precepts, proceſſes and indiaments aforeſaid: | 2: * 


mus ; by the firſt of which each of them is made a juſtice ' 
or confervator of the peace ; by the ſecond afſignavimus ' 


of the quorum, to hear and determine felonies and other 
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give material evidence againſt him, and puts the ſame 
in writing, and alſo bind over ſuch who are able to give 
any ſuch evidence to the King's Bench or gaol-delivery, 
and certify his proceedings to the ſame court to which he 
ſhall bind over ſuch informers : and this doCtrine ſeems 
to be eſtabliſhed by conſtant practice, eſpecially fince the 
ſtatute 1 & 2 Ph. & Mar. cap. 13. and 2 & 3Ph. & Mar. 
cap. 10. which, direCting juſtices of the peace to proceed 


Fr WIE 


in this manner againſt perſons brought before them for : 


felony, ſeem to give them a diſcretionary power of 
proceeding in like manner againſt perſons accuſed 
of the above-mentioned offences. See the authorities 
ſupra. 

And by ſome aQts of parliament juſtices of peace may 
take indictments of particular treafons ; but thoſe pre- 
ſeatments they mult certify -into the King's Bench or 
gaol-delivery, as the cale ſhall require ; as upon the ſtatute 
5 Eliz. cap. 1. for maintaining the authority of the ſee 
of Rome; 13 Eliz. cap. 2. for bringing in bulls for ab- 
ſolution, Agn:us De:, &c. 23 Eliz. cap. 1. for with- 
drawing and reconciling, or being withdrawn from the 


King's allegiance. 2 Hal, Hijt. P.C. 44. 1 Leon. 
t 


239. 

Z, by the ſtatute of 3 Z. 5. cap. 7. as to treaſons for 
clipping, &c. power was given to the juſtices of peace to 
inquire and make proceſs thereupon, and anciently that 
clauſe was put into their commiſſion, but now omitted ; 
for by the ſtatute of « Zar. cap. 1. the att of 3 Hen. 5. 
cap, 6, is repealed, and conſequently the att 3 H. 5. 
cap. 7. that gave power to juſtices of peace to inquire 
touching it, 2 Hal. Hift, P. C. 45. 

It ſeems to have been a matter of ſome doubt, whether 
Juſtices of peace, as ſuch, have power to hear and deter- 
mine felonies, &c. and this doubt ſeems to have aroſe 
from the general words of 34 £4. 3. cap. 1. which is 
expreſs, that perſons aſſigned to keep the peace ſhall have 
power, among other things, to hear and determine felo- 
nies, &c. Cro. Fac. 32. Yelv. 46. - 2 Roll. Rep. 151. 
Dyer 69. pl. 29. 2 Hawk. P.C. 38. | 

But it ſeems to be now ſettled, that juſtices of peace 
have no power to hear and determine felonies, unleſs they 
be authoriſed ſo to do by the expreſs words of their com- 
miſfions ; and that their juriſdictions to hear and dcter- 
mine murder, manſlaughter, and other felonies and trel- 
paſſes, is by force of the ſecond afſignavimus in their 
commiſſion, which gives them or two of them, whereof 
one of the quorum, power to hear and determine felonies, 
_ v4 2626 120, 2' Hal. Hift, P. C. 43 2 Hawk. 

» C.- 38. -+ 

Aid tnacs it hath been Jately adjuJged, that the cap- 
tion of an indictment of treſpaſs before juſtices of. the 
peace, without adding necron ad diverſas felonias, &c. 
aljignat” is naught. Dominus Rex v. Carter, Trin. 7 
Geo. 1. in Þ. R. | 

But tho? juſtices of peace by force of their commiſſion 
have authority to hear and determine murder and man- 
ſlaughter, yet they ſeldom exerciſe a juriſdiction hercin, 
or in any other offences in which clergy is taken away ; 
and this, ſays my Lord Hale, is for two reaſons. 2 Hal. 
Hil. P..C. 46... 

1. By reaſon of the monition and clauſe in their com- 
miflion, viz. in caſes of difficulty to expect the preſence 
of the juſtices of afliſe. 

2. By reaſon of the direction of the ſtatute of 1 & 2 
Ph. & Ma. cap. 13. which direts juſtices of the peace 
in caſe of manſlaughter, and other felonies to take the 
examination of the priſoner, and the information of the 
fact, and put the ſame in writing, 'and then to bail the 
priſoner, if there be cauſe, and to certify the ſame, with 
the bail, at the next gaol-delivery ; and therefore in caſes 
of great moment they bind over the proſecutors, and 

bail the party, if bailable, to the next gaol-delivery ; but 
in ſmaller matters, as petty larceny, and ſome caſes, 


they bind over to the ſeſſions, but this is but in point of. 


diſcretion and convenience, not becauſe they have not 
juriſdiction of the crime, 

As to inferior offences, the juriſdiction herein given to 
juſtices of peace by particular ſtatutes is fo various, and 
extend to ſuc ti a multiplicity of cates, that it were endleſs 
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to endeavour to enumerate them ; alſo they have, as ju- 
{tices of the peace, a very ample juriſdiction in all #44 
ters concerning the peace. 6 td I28. 

And therefore it hath been held, - that not only aſſaults 
and batteries, but Jibels, barratry, and common nicht- 
walking, and haunting baudy-houſes, and fuch like of- 
tences, which have a direct tendency to cauſe breaches of 
the peace, are cognizable by juſtices of the peace, ay 
treſpatles within the proper and natural meaning of the 
word. 1 Lev. 139, 1 Sid. 293. Latch, 173. Peoph, 
208. Cro. Fac. 32. Yelp. 46. | . 

But neither perjury nor forgery, at Common law, nor 
any other ſuch like offences, which do not directly tend 
to cauſe a perſonal wrong or open violence, are coo- 
nizable by them, unleſs it b= by the exprels words of 
their commiſſion, or of ſome ſtatute. Salk. 406. Crompt. 
120. Lamb. b. 1. cap. 12. 

Juſtices of the peace may proceed upon inditmeats 
taken before their predecetiors, which depends upon the 
ſtatutes 11 Zen. 6. cap. 6b. and 1 Ed. 6. cap. 7. par. 6, 
the former of which, reciting the inconveniencics that + 
pleas and proceſles upon indictments betore juitices of the 
peace had often been diſcontinued by making of new 
commiſſions of the peace, to the great loſs of the King, 
Sc. ordains that ſuch. pleas, fuits, and procefles before 
Juitices of the peace, ſhall not be diicontinued by new 
commiſſions of the peace, but ftand in force, and that 
the new juſtices, after that they have the record of the 
ſame pleas and proceſs before thein, may continue, and 
finally hear and determine the ſame; and this is confirmed 
by the 1 Ed. 6. cap. 7. 2 Hal. Hijt. P. C. 46. 
2 Hawk. P.C. 37, | 

But juſtices of peace have no power to proceed on 
indictments taken before a coroner, or before juſtices of 
oyer or gaol-delivery, or to deliver perſons tulpeCted by 
proclamation. 2 Hal, Hijt. P.C. 46. 

But it an inditment be taken before the ſheriff in 
his torn, by the ſtatute of 1 &d. 4. cap. 2. thole indict- 
ments are to be delivered to the juſtices of peace at their 
next ſeſlions, and they may proceed on thoſe prefent- 
ments. 2 Hal. Hijt. P.C. 46. 


6. Of the juriſdiftion of one, two or more juſtices ; and 
haw far a juſtice of a county or liberty may act out of them 
reſpettively, 


Every ſingle juſtice has regularly a juriſdiction thro 
the whole county, which he alone may exerciſe for the 
preſervation of the peace ; and this juritdiction he has by 
virtue of his commiſſion, which conſtitutes him a juſtice 
of peace ; but the power of hearing and determining of- 
fences is by the commiſſon given to two or more, guorum 
unus, &c. and therefore it two juſtices, guorum wnus, be 
impowered to do a thing, it muſt appear that one was 
of the quorum. 2 Hal. Hilt. P. C. 44. 5 Mod, 322: 
Comb. 200, 

So if a thing be required to be done by two juſtices, 
they muſt both be preſent at the execution of 1t; as if 
two juſtices adjudge a perſon the father of a baſtard 
child, and the examination is faid to be by one of them, 
this is naught ; for the examination being a judicial act 
ought to' be by both, and it is not ſufficient that one 
of them examined, and made a report to the other ; but 
if they are both preſent, and one alone examines, or aſks 
queſtions, it is well enough : Sov where two juſtices are 
enabled to bail a perſon, they ought both to be preſent 
to do it, and not one of them firſt to ſign the recog- 
nizance, and then ſend it to another. 6 Md. 180. 

By ſtat. 26 Geo. 2. cap. 27. No aQt, order, adjudica- 
tion, warrant, indenture of apprenticeſhip or other 1n- 
ſtrument, made or to be made by two or more juſtices 
of peace, which doth not expreis that one or more of 
the juſlices are of the guorum, ſhall be ſer atide for that 
detect only, SR ey 

A ſingle juſtice cannot bail a perſon that is commit- 
ted by order of the ſefhions; for he that bails muſt have. 
as high a power as he who commits, 1 Keb. 857, 897: 


vid. tit. Bath 
But 
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Nut whatſoever|power is given to a juſtice, or to two 
«\ (tices of the peace, by any ſtatute, is given to the ſel 
ions of the Peace which conhiits of a colleCtion of jufſ- 
tices. 2 Keb. 78+ 

|; has been held, that where a ſtatute ſays the next 
(lice, it mult be the next 3 but where it ſays the juſ- 
tices of Peace in Or Near the place, there any juſtice of 

-ace in the county will ferve. 1 Keb. 559. | 

Juitices of the peace are to execute their authority as 
\Aices of the peace within the county wherein they are 
juſtices, and cannot regularly do a judicial a&t out of 


{uch county. 2 Hal. Hijt. P. GC. 50. 2 Hawk. P.C 


3 Therefoie, if a juſtice of peace live or be out of the 
county wherein he 1s Juſtice, he cannot by his warrant 
ferch a p-1Honer Out of he county whereot he is juſtice, 
to come betore him in the county where he is. 13 £4. 
4. 8. 6, Plow. 37+ 0. Flatt's caſe. : 

And as juttices of the peace have no coercive power 
out of their county, they cannot make an order of bal 
tardy, or iuch like orders, out of their county, 2 Hawk. 

. Gs J7-+ | 
: But S ifce of peace may do a miniſterial a& out of 
the county, ſuch as examine a party robbed, whether he 
know the felons, according to the ſtatute or not. Cro. 
Car, 211. 1: forte 237- ©; | 

Aijo by the better opinion, recognizances and infor- 
mations voluntarily taken before them in any place are 
good z tor thole, ſays my Lord Chief juſtice Hale, are 
att of voluntary juiiſciiction, and may be done out of 
the county, as well as a biſhop may grant adminiſtra- 
tion, inſtitution or orders out of his diocele, 2 Hah. 
P. C. 3.2 Hal. Flift. P. CG 51.:- 

But a juſtice of peace cannot impriſon a perſon for 
not giving a recognizance, or commit a perſon for a 
crime, for theſe are acts of compulſory juriſdiction which 
he cannot exercile out of his proper county. 2 Hal. 
Hift. P. C. 51. | 

If 4. commuts a felony in the county of B. where he 
lives, and goes into the county of C. and is there taken, 
a juſtice of the peace of the county of C. may take his 
examination and informations in the county of C. tho' 
the felony were committed in the county of B. but my 
Lord Hale ſays, that upon his arraignment in the county 
of B. he would never ailow theſe examinations to be 
given in evidence, becauſe though he may commit and 
examine, and give an oath to the informers, yea and 
bind them over to give evidence, or commit them, yet 
thatis but for neceflity of preſerving the peace, for he hath 
really no juriſdiction in the caſe. 2 Hal. Hift. P. C. 51. 

If 4. commit a felony in the county of B. and upon 
a warrant iſſued againſt him by a juſtice of peace in the 
county of B, he is purſued, and flies into the county of 
_ C. and there is taken, he muſt not, by virtue of that 
warrant, be carried to a juſtice of peace of the county of 
B. where he committed the felony, but to a juſtice of 
peace in the county of C, where he was taken. 1 
Hal. Hijt. P.C. 580. 

But it A. were taken by the warrant in the county of 
B. and break away into the county of C. and be there 
taken upon freſh ſuit by them that firſt took him, 
he may be either brought to a juſtice of the county of 
C. where he was laſt taken, or before the juſtice of the 
county of B. by whoſe warrrant he was firſt taken ; for 
in ſuppoſition of law he was always in cultody, 1 Hal. 
Hit. P.C. 58. 5M | 
\ But if he eſcape before arreſt into another county, if 
It be a warrant barely for a miſdemeanor, it ſeems the 
officer cannot purſue him into another county, becauſe 
out of the juriſdiction of the juſtice that granted the 
Warrant; but in caſe of felony, affray or dangerous 
wounding, the officer may purſue him, and raiſe hue 
and cry upon him into any county ; but if he take him 
in a foreign county, he is to bring him to the goal or 
Juſtice of that county where he is taken, for he doth not 
taxe him purely by the warrant of the juſtice, but by 
the authority which the law gives him, and the juſtice's 


warrant 1s a ſufficient cauſe of ſuſpicion and purſuit. 2 
Hal. Hiſt. P, C. IIg. 


R 
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If A. be a juſtice of peace -in two adjacent counties, 
though by ſeveral commiſſions, as the recorder of London, 
is, he whilſt he lives in one county, may ſend his war - 
rant to apprehend malefators in another, and ſend them 
to Newgate, which'is the common goal both for Londen 
and 17iddleſex. 2 Hal. Hiſt. P. C. 581. 

The juſtices of the peace have juriſdiftion of felonies 
ariſing within the verge. 4 Co. 46. a. Wigg's caſe. 2 
Hal. Hift. P.C. 52. 

Juſtices of the peace for a county have, by their com- 
mithon, an expreſs authority as well within liberties 
as without, and may execute their office within a town 
which has a ſpecial commiſſion of the peace for its own 
limits, unleis juch commiſſion have a clauſe that no other 
juſtices, except thoſe named in it, ſhall any way con- 
cern themſelves in the kceping of within the liberties of 


luch town, 2 Hawk. P. C. 37. 2 Hal. Hiſt. P. C. 


Alſo it ſeems, that though ſuch commiſſion have a 
ſpecial excluſive clauſe, of which the juſtices have notice, 
yet their a&ts within a liberty are not void, though per- 
haps they may be puniſhed for proceeding in defiance of 
fuch reſtrictive clauſe, as for a contempt of the King's 


prohibition. 2 Hal. Hift. P. C. 47. 2 Hawk. P.C, 
T: | 
By the 9 Ge. 1 cap. 7 ſef. 3. it is enacted, © That 


if any juſtice of peace ſhall dwell in any city, or other 
precinct that is a county of itſelf, ſituate within the 
county at large, for which he ſhall be appointed juſtice 
of peace, although not within'the ſame county, it ſhall 
and may be lawful for any ſuch juſtice of peace to grant 


- warrants, take examination, and make orders for any 


matters which any one or more juſtice or juſtices of the 
peace may adt in, at his own dwelling houſe, although 
ſuch dwelling houſe be out of the county where he is au- 
thorized to act as a juſtice of peace, and in ſome city, 
or other precinct adjoining, that is a county of itſelf ; 
and that all ſuch warrants, orders and other a& or as 
of any ſuch juſtice of peace, and the a or aQts of any 
conſtable, tithingman, headborough, overſeer of the 
poor, ſurveyor of the highways, or other officer, in obe- 
dience to any ſuch warrant or order, ſhall be valid, good 
and cffectual in the law, although it happen to be out of 
the limits of the proper precinct or authority ; provided 


give power to the juſtices of the peace for the counties 
at large, to hold their general quarter-ſeſſions of the 
peace in cities or towns, which are counties of them- 
ſelves ; nor to impower juſtices of the peace, ſheriffs, 
bailifts, conſtables, headboroughs, tithingmen, borſhol- 
ders or any other peace officers of the counties at large, 
to act or intermeddle in any matters or things arifing 
within cities or towns, which are counties of them- 


the ſame force and effect in law, and none other, as if 
this act had never been made.” 

Stat. 15 Geo. 2. cap. 24. Where any perſon liable to 
be committed to the houſe of correction, ſhall be appre- 
hended within any liberty, city or town corporate, whoſe 
inhabitants are contributory to the ſupport of the houſe 
of correction of the county, riding or diviſion in which 
ſuch liberty, &c. is ſituate; it ſhall be lawful for the 
juſtices of the peace of ſuch liberty, &c. to commit 
ſuch perſon to the houſe of correction of that county, 
&c. in which ſuch liberty, &c. is ſituate ; which perſon 
ſo committed ſha]l be dealt with, and be ſubject to the 
ſame correction, as if committed by any juſtice of the 
peace of the ſame county, &c. | 

Stat. 16 Geo. 2. cap. 18. ſee?. 1, It ſhall be lawful for 
every juſtice of the peace within his juriſdiction to exe- 
cute every thing appertaining to his office, ſo far as the 
ſame relates to the laws concerning the poor, vagrants, 
hi-hways, or parochial taxes or rates, notwithſtanding 
ſuch juſtice is rated to, or chargeable with the taxes 


within ſuch pariſh or place affected by ſuch act of ſuch 
juſtice. 


Sef. 2, No act already done by any ſuch juſtice 
ſhalt be void, becauſe the ſame hath been ſo done by 
any ſuch juſtice ſo rated or chargeable. 


4R | Sef?, 


always, that nothing in this act contained ſhall extend to - 


ſelves 3 but that all ſuch actings and doings ſhall be of _ 
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Se. 3. This a@ ſhall not authorize any juſtice for 
any county or riding at large to aCt in the determination 
of any appeal to the quarter-ſefſions for any ſuch count 
or riding, from any order or thing relating to the variſh, 
or place where ſuch juſtice is ſo charged. 

tat. 24 Geo. 2. cap. 55. ſet. 1. In caſe any perſon, 
againſt whom a warrant is iſſued by any juſtice of the 
peace of any county or place within this kingdom, eſcape, 
£0 into, reſide or be in any other county or place, out 
of the jurifdiftion of the juſtice granting fuch warrant, it 
ſhall be lawful for any juſtice of the peace of the county, 
&c. where ſuch perſon eſcapes, and ſuch juſtice is hereby 
required, upon proof upon oath of the hand- writing of 
the juſtice granting ſuch warrant, to indorſe his name on 
ſuch warfant ; which will be a ſufficient authority to the 
perſon bringing ſuch warrant, and to all other perſons to 
whom ſuch warrant was originally directed, to execute 
ſuch warrant in ſuch other county, &c. out of the juriſ- 
diction of the juſtice granting ſuch warrant, and to ap- 
prehend and carry ſuch offender before the juſtice who in- 
dorſed ſuch warrant, or ſome other juſtice of ſuch other 
county, &c. where ſuch warrant was indorſed. In caſe 
the offence, for which ſuch offender is ſo apprehended in 
ſuch other county, &c. be bailable ip law, and ſuch 
offender be ready to give bail for his appearance at the 
next aſſizes or general gaol-delivery, or next general 
quarter-ſefſions of the peace for the county, &c. where 
the offence was committed, ſuch juſtice of ſuch other 
county, &c. before whom ſuch offender is brought, ſhall 
take bail of ſuch offender for his appearance at the next 
aſſizes, or general gaol-delivery, or at the next general 
quarter-ſeſſions of the peace for the county, &c. where 
ſuch offence was committed, as the juſtices of the peace 
of the proper county, &c. might have done ; and the 
juſtice ſo taking bail ſhall deliver the recognizance, to- 
ther with the examination or confeſſion of ſuch offen- 


# 


er, and all proceedings relating thereto, to the conſtable, 


or perſons ſo apprehending ſuch offender, who is to deliver 
over "ſuch recognizance, &c. to the clerk of affize, or 
clerk of the peace of the county, &c. where ſuch offender 
is required to appear by ſuch recognizance ; and ſuch re- 
cognizance, fc. ſhall be of the ſame force as if the ſame 
had heen entered into, before a juſtice of peace for the 
proper county, &c. where the offence was committed, 
and the ſame proceedings ſhall be had thereon ; and in caſe 
| ſuch conſtable, or other perſon to whom ſuch recogni- 
zZance, &c. is ſo delivered, negle to deliver over the 
ſame to the clerk of affiſes, or clcrk of the peace of the 
_ county, &c. where ſuch offender is to appear, ſuch con- 
ſtable or other perſon ſhall forfeit 107. to be recovered by 
bill, &c. in any court at /etminfler, by any perſon who 
will ſue for the ſame; wherein no effoin, &c. ſhall be 
allowed. And in caſe the offence for which ſuch offender 
is apprehended in any other county, &c. be not bailable 
in law, or ſuch offender give not bail for his appearance 
at the next aſſizes or general gaol-delivery, or next general 
quarter-ſefſions of the peace for the county, &c. where 
the offence was committed, to the ſatisfaction of the ju- 
ſtice before whom ſuch offender is brought, in ſuch other 
county, &c. then the conſtable or perſon apprehending 
ſuch offender, ſhall carry ſuch offender before a juſtice of 
peace of the proper county, &c. where ſuch ace was 
committed, there to be dealt with according to law. 

Se. 2. No aQtion of treſpaſs, falſe impriſonment, in- 
formation or inditment, or other ation ſhall be brought 
againſt the juſtice who indorſes ſuch warrant, by reaion 
of his indorſing ſuch warrant. 

$2. 3. Provided that ſuch perſon be at liberty to 
bring his ation againſt the juſtice who originally granted 
ſuch warrant, as he might have done in caſe this act had 
not been, niade, 

Where a city hath juſtices with an excluſive clauſe, 
the juſtices of the county cannot act in matters of exciſe; 
as where the queſtion was, Whether, as the city of New 
Sarum had an excluſive commiſſion of the peace, the 
juſtices of the county of //7/:s could by virtue of 12 Car. 2. 
cap. 23. and 15 Car. 2 cap. 2. a&t in exciſe matters 
within the city. "This caſe was argued three times at the 
bar, and this term the chief Juſtice delivered the reſo- 


fv 8 
lution of the court: x. That the crown mi h 
to any city, to have juſtices of their own withe Gow. 
elves, and exclude the county juſtices from intermedglins 
in the ordinary buſineſs of a jultice of peace. Pe, Let. 
ters Patent 111. Dalt. 24. 2 Inft 71. 2dly, That in 
ſuch caſe the a& of the county juſtices would be rot. 
and not to be conſidered only as a breach of the franchiſe, 
2 Infl. 557. 3dly, "That though the 12 Car. ». gives 
the juriſdiction in exciſe matters to the Juitices of the 
peace reſiding near the place where the forfeiture ſhall he 
made, or offence committed ; yet it never was the delign 
of the legiſlature to make any alteration in the reſpective 
Juriſdiction of the juſtices, but only to veſt the exciſe 
Juriſdiction in juſtices of counties, cities and places, with 
reſpect to their ſeveral local juriſdictions within ſuch 
places. Stran. 1154. Trin. 14 Ges. 2. Talbot. v. Hubble, 


7. Of their fees ; and how they are favoured and pro- 
tetted by the larv in the execution of their offices, 


Stat, 26 Geo, 2. cap. 14. ſe. 1. The juſtices of the 
peace throughout England, at their reſpective general 
quarter-ſefſions next after the 24th of June 1753, ſhall 
make a table of the fees to be taken by clerks to juſtices 
of the peace within the county, city or diviſion, for 
which ſuch general quarter-ſcflions are held ; and ſuch 
reſpective tables of fees, being approved by the juſtices of 
peace at the next ſucceeding general quarter ſeſhons for 
ſuch county, &c. with ſuch alterations. as ſuch jaltices 
ſo aſſembled think proper, ſhall be laid before the judges 
at the next afliſes, or at the great ſeſſions for the prin- 
cipality of /Yales, and counties palatine of Che/ter, Lan- 
caſter and Durham, for the reſpective county, &c. and 
the ſaid judges are to confirm ſuch reſpective tables of fees, 
as ſettled by the ſaid juſtices, or with ſuch alterations as 
to ſuch judges appear reaſonable ; and it ſhall be lavful 
for the ſaid juſtices of peace in their reſpective quarter- 
ſeſſions, from time to time to make any other table of 
fees to be taken inſtead of the fees contained in the table 
confirmed by the judges of afliſe, and after the ſame are 
approved by the juſtices of peace at the next ſucceeding 
general quarter-ſeſſions, to lay ſuch new table of fees 
before the judges at the next afliſes ;. or at the great 
ſeſſions for the principality of ales and counties palatine 
of Cheſter, Lancaſter and Durham, who are to ratify the 
ſame, if they think fit ; but no table of fees to be made 
by the ſaid reſpective juſtices of peace, ſhall be of any 
validity until the ſame be confirmed by the ſaid judges, 

Set. 2. If at any time after three calendar months 
from the time that ſuch table of fees is made and ratihed 
any clerk to any juſtice, or any perſon acting as ſuch, 
under pretence of any thing done by ſuch juſtice in the 
execution of his office, or done by ſuch clerk, demand 
or receive any other or greater fee than is aſcertained 
and confirmed as aforeſaid, ſuch perſon ſhall for every 
ſuch offence forfeit 207. to any perſon who ſhall ſue for 
the ſame by action of debt, &c. in any court of record at 
IWftminſter, wherein no efloin, &e. ſhall be allowed. 

$242. 3. All the tables of fees made and confirmed as 
aforeſaid, ſha!l be depoſited with the clcrk of the peace 
for the reſpective county, city or other diviſion; and 
each of the {aid clerks of the peace ſhall cauſe copies of 
the ſaid tables to be kept conſtantly in a conſpicuous pirt 
of the room where the general or quarter-ſeſſivns are held; 
under pain of forfeiting 19Q/. for each offence, to be re- 
covered by action of debt, fc. in any court of record at 
IW-:/tminſler, wherein no effoin, Sc. ſha]l be allowed. 

$24. 4. All ſuits brought by virtue of this act, ſhall be 
brought before the end of three months after the offence 
committed. 

Stat. 27 Geo. 2. cap. 16. ſef?. 4 The table of fees to. 
be taken by the clerks to juttices of peace for Middiojers 
which ſhall be ſettled by the juſtices for the ſaid county 
at their general or quarter ſeſſions, ſhall be laid before the 
Lord Chief juſtice of the King's Bench, the Lord 
Chief juſtice of the Common Pleas, and the Lord Chief 
Baron of the Exchequer, or any two of them, who are 
to confirm ſuch table of fees as ſettled, or with ſuch altera- 


tions as to them or any two of them appear reaſonable : 
an 


FU 


and the juſtices of peace for the ſaid county are to 'make 


table of ſuch fees at their next general or quarter-ſeſſions, 

or the 24th of June 1754, and to approve or alter the 
line at the next ſucceeding general or quarter-ſeſlions, 
and from time to time to make and approve any other 
table of ſuch fees. | 

By ſtat. 7 Fac. 1 cap. 5. If any ation upon the caſe, 
treſpaſs, battery, Or falſe impriſonment, ſhall be brought, 
avainſt any juſtice of peace, mayor or bailiff of a city or 
town corporate, headborough, port-reeve, conſtable, tith- 
ingman, colleor of ſubſidy or fifteenths, for any thing 
by them done by reaſon of their offices, it ſhall be lawful 
for every ſuch juſtice of peace or other officer, and all 
others which in their aſſiſtance, or by their command, 
ſhall do any thing touching their offices, to plead the ge- 
neral iſſue, Not guilty ; and if the verdict paſs with the 
defendant, or the plaintiff become nonſuit, or ſuffer any 
diſcontinuance, the judge before whom the matter ſhall 
be tried ſhall allow the defendant double cotts, 

Stat. 2: Fac. 1. c. 12. ſef 5. If any aQion upon the 
caſe, treſpaſs, battery, or falſe impriſonment, ſhall be 
brought againſt any juſtice of peace, mayor or bailiff of 
city or town Corporate, mage Fes port-reeve, con- 
ſtable, tithingman, colle&or of ſubſidy or fifteens, church- 
wardens, and perſons called (worn-men, Oc. and their 
deputies, or any other, which in their aſſiſtance, or by 
their command, ſhall do any thing touching their offices, 
for any thing by them done by virtue of their office, the 
ation ſhall be laid within the county where the fact ſhall 
be done, and it ſhall be lawful for every perſon aforeſaid, 
to plead the general iſſue, Not guilty ; and if the verdict 
ſhall paſs with the defendant, or the plaintiff become 
nonſuit, or ſuffer any diſcontinuance, the defendant ſhall 
have double coſts, | | 

Stat 24 Geo. 2. c, 44. ſe. 1. No writ ſhall be ſued 
out againſt, nor any copy of any proceſs at the ſuit of a 
ſubject ſhall be ſerved on any juſtice of the peace for any 
thing by him done in the execution of his office, until 
notice in writing of ſuch intended writ or procels be deli- 
vered to him, or left at the uſual place of his abode, by 
the attorney for the party who intends to ſue, at leaft one 
calendar month before the ſuing out or ſerving the ſame ; 
in which notice ſhall be clearly and explicitly contained 
the cauſe of ation, on the back of which notice ſhall be 
indorſed the name of ſuch attorney, with the place of his* 
abode, who ſhall be intitled to the fee of 205, for pre- 
paring and ſerving ſuch notice, 

Szet, 2. It ſhall be lawful for ſuch juſtice of peace at 
any time within one calendar month after ſuch notice 
given, to tender amends to the party complaining, or to 
his attorney ; and in caſe the ſame is not accepted, to 


plead ſuch tender in bar to any aCtion grounded on ſuch 


writ or proceſs, together with the plea of Not guilty, 
and any other plea, with leave of the court; and if 
upon iſſue joined, the fury find the amends fo tendered 
to have been ſufficient, they ſhall give a verdict for the 
defendant ; and in ſuch caſe, or in caſe the plaintift be- 
come nonſuit, or diſcontinue his action, or judgment be 
given for ſuch juſtice upon demurrer, he ſhall be intitled 
to the like coſts as if he had pleaded the general ifſue only ; 
and if the jury find that no amends were tendered, or 
that the ſame were not ſufficient, and alſo againſt the 
defendant on ſuch other plea, they ſhall give a verdi& for 
the plaintiff, arid ſuch damages as they think proper 
which he ſhall recover, together with his coſts. 

Sef?. 3. No ſuch plaintiff ſhall recover any verdict 
againſt ſuch juſtice, where the action is grounded on an 
act of the defendant as a juſtice of peace, unleſs it is 
proved upon the trial that ſuch notice was given, but in 
_ thereof ſuch juſtice ſhall recover a verdict and 
coits, wy 

Sect. 4. In caſe ſuch juſtice neglect to tender any 
amends, or have tendered inſufficient amends, before the 
action brought, it ſhall be Jawful for him, by leave of 
the court where ſuch action depends, at any time before 
ſue joined, to pay into court ſuch ſum as he ſees fit; 
whereupon ſuch proceedings ſhall be had as in other 


actions where the defendant is allowed to pay money into 
COurt, | 
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$22. 5. No evidence ſhall be given by the plaintiff, on 
the trial of any ſuch a&tion, of any cauſe of ation, ex- 
cept ſuch as is contained in the notice. 

Sect. 6. No aQtion ſhall be brought againſt any con- 
ſtable, headborough, or other officer, or againſt any per- 


any juſtice of the peace; until demand hath been made 
or left at the uſual place of abode, by the party intending 
to bring ſuch action, or by his attorney in writin 
ſigned by the party demanding the ſame, of the eralil 
and copy of ſuch warrant ; and the ſame hath been re- 
fuſed or neglected for fix days after ſuch demand: and in 
caſe after ſuch demand and compliance therewith, any 
action be brought againſt ſuch conſtable, &c. for any 
ſuch cauſe as aforeſaid, without making the juſtice who 
ſigned or ſealed the ſaid warrant defendant, on producing 
and proving ſuch warrant at the tria], the juty ſhall give 
their verdict for the defendant notwithſtanding any defe&t 
of juriſdiftion in ſuch juſticez and if ſuch ation be 
brought jointly againſt i ch juſtice, and ſuch conſtable, 
&c. then, on proof of ſuch warrant, the jury ſhall find 
for ſuch conſtable, &c. notwithſtanding buck defe&t of 
juriſdiction ; and if the verdict be given againſt the juſtice 
the plaintiff ſhall recover his coſts againſt him, to be taxed 
in ſuch manner as to include ſuch coſts as ſuch plaintiff is 
liable to pay ſuch defendant for whom ſuch verdict is 
found as aforeſaid, 

Set, 7. Where the plaintiff in any ſuch aQion againſt 
any juſtice of peace ſhall obtain a verdiR, in caſe the judge 
before whom the cauſe is tried, in open court certify on 
the back of the record, that the injury for which ſuch 
action was brought, was wilfully and maliciouſly com- 
mitted, the plaintiff ſhall be intitled to double coſts. 

Sea. 8. No action ſhall be brought againſt any juſtice 
of the peace, for any thing, done in the execution of his 


unleſs commenced within fix calendar months after the 
fact committed. 

Juſtices of peace within liberties, (Z«/ticiaris ad 
pacem infra libertates,) Are ſuch in cities and other cor- 
porate towns, as thoſe others of the counties, and their 
authority or power is all one within their ſeveral precincts, 
Stat. 27 Hen. 8. cap. 25. 

Juſtices. of traile-baſton, Were a kind of ju/ices 
appointed by king E#dward the firſt, upon occation of 
great diſorders grown in the realm, during his abſence in 
the Scotch and French wars, In the Old N. B. fol. 52. 


| they are tiled ju/7ices of trial-baſton : but by Heling ſhed 


and Stew, Traile-baſton, lo called (fay they) of trailing 
or drawing the ſtaft of j/?ice: Or according to Co. 12 
Rep. fol. 25. for their ſummary proceedings, who ſays 
alſo, they were, in a manner, u/1:ces zn eyre, and their 
authority founded on the ſtatute of Ragman. Their of- 
hce was to make inquiſition through the realm, by the 
verdict of ſubſtantial juries, upon all officers, as mayors, 
ſheriffs, bailiffs, eſcheators and others, touching extor- 
tion, bribery and other ſuch grievances ; as intruſions in- 
to other mens lands, barretors and breakers of the peace, 
with divers other offenders; by means of which inquiſ1- 
tions, many were puniſhed by death, many by ranſom, 
and the reſt flying the realm, the land was quieted, and 
the King gained great riches towards the ſupport of his 
WATIS. Fee Matt. Weſtm. in anno 1305. In the Ht. 
Roffen. fol. 2c0, ſub anno 1305. which may be ſaid to 
be coetaneous with theſe ju/7:ces, he gives the following 
account of their office. Circa hac tempora proeceſſit 1n 
publicum nove inquiſitionis breve, quod Anglice dicitur trail- 
baſton, contra intruſores, conduttttios ſeiſing captores, pacts 
5 bye raptores, incendiarios, mu deratores, pugnatores. 

ulti hoc perempti, multi redempit, multi noxti, pauct innox'1 
ſunt inventi. Adeo quidem rigide proceſſit hujus coertionts ju- 
/titia, quod pater proprio filio non parceret, &c. dira multa. 
As to the name 7razle-baſten, there are divers opinions ; 
ſome think that ba/ton ſignihes the beam of a pair of ſcales, 
and ſo is metaphorically applied to the juſt poiſing of recum- 
pence for offences committed. Others think it may be 
derived from the French (tre/lzs, 2. cancelli.) bars or lat- 


tices, a grate with croſs bars : Others from the word 
treille, 


ſon aQting by his order and in his aid, for any thing done 
in obedience to any warrant under the hand and ſcal of 


office, or againſt any conſtable, &c. ating as aforeſaid, * 
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treille, i. pargula, a frame or raile, ſuch as vines uſe to 
run upon; and bafton, a {taff or pole, inferring that the 
Juſtices imployed in this commiſſion, had authority to 
proceed without any ſolemn judgment-ſeat, but might 
without more work proceed wherever they could appre- 
—_ the malefactors they ſought for. If 1 may be ad- 
mitted to give my thoughts, I ſuppoſe, it may be derived 
from the French word trayl, i. to draw; and baſ/lon, 
a ſtaff; and the reaſon of this my ſuppoſition 1s, that 
the Kings of England having in thoſe tumes many oCca: 
ſions in France, by reaſon of their frequent wars there ; 
and obſerving that the marſhals of France had a large 
power, with which they were inveſted by the delivery of 
a baſton, (or as we call it a battoon) the enlign of their 
office and authority ; when they returned, and found 
ſtrange diſorders grown here, in imitation of that, erec 

ted thoſe ju/tices, who (as they ſay) had a ba/?on delve- 
red them as the badge of their office, ſo that whoever 
was brought before them was traule a! baſton, traditus ad 
baculum ; whereupon, with ſubmiſhon, may tncir name 


ealily be deduced, and they called juſttces de trail ba/ton, | 


or juſticiarii ad trahendum «f/endentes ad buculum vel bal 
ton, We find a commiſſion of trail-baſter, coram Ro 
gero de Grey & fociis ſuis juſtic. apud S$. Aibanum, anno 
Regni Regis Ed. 3. poſt conqueſlum, 5. Corvell, eat. 
1727. Me Spe/man's Gloſſary, veibo Frail byjt:n. 

Ulticiar, or AJuLiitier, (Fr. Juſticier,) A Juſtice, Tt 
Juſticier, The Lord bermingham, jufticiar of Ireland. 
Baker's Chron. Ang. fol. 118. 

The whole jurif iction which is now diftributed among 
the leveral courts of J/e/tminſter-Hall, feems in the firit 
reigns after the conqueits to have been lodged in on: 
court, commonly called the King's court, where jult.ce 
is ſaid to have been adminiſtred ſumetimes bs the King 
himſelf in perſon, and ſometimes by the high juſticier. 
who was an officer of very great authority, and uſed in 
the King's abſence beyond fea to govern the realm as 
vice-roy. 2 Hawk, P.C 6. 

The firſt jufticiarics after the conqueſt were Odo hiſhop 
of Baieux in Normandy, halt-bruther by the mother to 
the conqueror, and //illiam Fitz Oſborn, who was vice- 
roy, and had the ſame power in the north that Os had 
in the ſouth, and was the chief in the conqueror's army. 
Brady's Preſiice to the Norman Hiſtory 151. (B.) Dugd: 
Chron. Series 1. 

The next juſticiaries were 1/i/liam Earl of Warren in 
Normandy, a great commander in the battle againſt Ha- 
rold, and Richard de Benefa#ta, alias Richard de Tone- 
bridge, ſon to Gilbert Earl of Brin in Normandy, and 
were conſtituted in 1073. Brady's Preface, &c. 151. 
(B.) Dugd. Chron. Sertes 1. 

In a great plea between Lanfrank and the ſaid Odo, 
Goisfrid bilhop of Conſtance in Normandy, was juſticiary. 


| Brady's Preface, &c. 151. (C.) Dugd. Chrecn. Series 1. 


In the beginning of /Z7Uliam Rufus, Odo was again 
Juſticiary. William de Carilefo bithop of Durham, a 
Norman, ſucceeded Ods, and then tollowed Ranulph 
Flamberd in 1099. Afterwards in the reign of FH. 1x. in 
1100. Hugo de Bockland, a Nerman, was juſticiary, and 
after him his ſon Richard Baſſet was ; then Roger biſhop 
of Saliſbury, was juſticiary and chancellor, The next, 
in the time of King Stejhen, was Henry duke of Nor- 
mandy, atterwards King Henry Il. And in Henry the 
Second's time was Robert de Bello Monte earl of Leiceſter 
in 1168, but Alboric de Vere earl of Guiſnes, is ſaid to have 
been juſticiary before him ; and after earl of Leiceſter, 
Richard de Lucie was made juſticiary ; ' after him in 
1180. Renulph de Glanvil, that famous lawyer was made 
Juſticiary z after him, Hugo de Putaceos, commonly ca]- 
led Puſus, Putac, or Pudſey, nephew to King Stephen 
by his tiſter, was made juiticiary in the north parts be- 


' yond Trent; and I/illiam de Longo-Campo, or Long- 


Champ, biſhop of Ely, was at the ſame time by Richard 
the Firſt, made juſticiary on the ſouth parts of this fide 
Trent. "Then, after the deprivation of H/lliam biſhop of 
Ely, Walter archbiſhop cf Rowen in Normandy, was made 
juſticiary of all England. Brady's Preface, &c. 151. 
(D) (E) (F) 152. (A) (B) (C). See Dwgd. Chron. 
Series 1, 2, 3, 4 5+ 


2 


TEL OE, 
Ililliam Long Champ biſhop of Elj, 


lord chancellor to Ric. 1. Speed 
F: FE Yu rw meds, | 
is tz Peter, chief juſticiar in the firſt of Jobn. Speed. 


chief juſticiar and 


/ * 
Hubert de Burgh earl of ief juſtici; 
"pod erh, g Kent, chief juſticiar, 1 Hd. 3, 
And after him, Stephen Sepxrave. 
chief juſticiar is the Tdbar Ti hy ron jh Bw 
ablence of the King. Speed $13. by iq-the 
T owards the latter end of the Norman period. the power 
of the grand juſticiar was broken, ſo that the Aula Roni 
which before was one great court where the juſticiar Ai 
lIided, was divided into four diſtinct courts. UVIg Og” 
cery, Exchequer, King's Bench and Common Plim, 
Gilb. Hiſt. View of the Court of Exchequer 7 as 
Madd. 2. 4. it determined about the 45 Hl. 3. Braao: 
Prefac., &c. 154. b. | oo 
The chancel!or was the fii{t in order on the left hand 
of the Juſticiary, and as he was a great perfon in court. 
(© he was in the Exchequer ; for no creat thing paſſed 
but with his conſent and advice, nothing could be {ealed 
without his allowance and privity, But the juſticiar 
furmounte:) him and all others in authority, and he 
a'one was endowed with and exerciſed all the power | 
which afterwards was executed by the four chief judges 
viz the Ch. Juſt. of B. R. the Ch. J. of C. B. the 
« h. B, of the Exchequer, and the Maſter of the Court 
of Wards. Brady's Preface to the Reman Hiſtory 1 53 
;B) As long as the power of the juiliciar continued, . 
the Aula Regis was one court, and only diſtinguiſhed by 
he feveral officers; for all the «fficers were united under 
the juſticiar, and he ws the g ,vernor and ſuperintendant 
of the cov:ts. Gilo., Hiji. Fiew of the Exchequer 15, 
þ Rs Judicature, prerogative, Cowel. ed. 1727, 
Aultice:Seat, ls the higheſt court that is held in a 
foreſt, and is aiways held before the Lord Chiet Fuſtice 
in eyre of the foreſt, upon warning forty days bc«tfore ; 
and there the judgments are always given, and the fines 
ſet for offerices, that were pr: jented at the courts of 
attachments, and thc offer.der= indicted at the STUaINmotes, 
concerning which ſee Aanword's Foreſt Law, cap. 24. 
- Juſkices, 1s a writ directed :o the ſheriff, for the dif- 
patch of juſtice in ſome ſpecial cauſe of Which he cannot 
by his ordinary power ho'd plea in his county-con:t. 
Hereupon the writ de excommuni-ote deliberano, is called 
a juſticies in the Old Nat. Brev. fol. 35. Alſo the writ 
de homine replegiands, 161d. fo. av. And the writ de ſe- 
cunda ſuperoneratione paſiure, 1bid, fol. 73. There are 
many ptecedents of this in #. N. B. fol. 117. in Account, 
and fol. 152. in Annuity, and fol, 119. in Drbt. Ritchin, 
fel. 74. ſays, that by this writ of ju/trcres, the ſheriff 
may hold plea of a great ſum, whereas, of his ordinary 
authority, he can hold no pleas, but of ſums under forty 
ſhillings, with whom agrees Crompt. fol. 231. It is called 
a juſticies, becaule it is a commiſſion to the ſheriff ad ju- 
ſtictandum aliguem, to do a man julitice, and requires no 
return, or any certificate of what he hath done. Bracton, 
lib. 4. tract. b. cap. 13, num. 2. mentions a juſticres to. 
the ſheriff of London, in a caſe of dower, See the New 
Book of Entries, verbo Fuſ/icies. 
'uſfifiable hamicide, See Homicide, 
uſtiication, (7/i:ficatzo. ) Is an athrming or ſhewing 
good reaſon in court, why he did ſuch a thing as he 13 
called to anſwer z as to juſtify in a cauſe. of replevin. 
Brooke, tit. Replevin. See Aion, Libel, Treſpaſs. 
Jultiſicatozs, (Fuſtificatores,) Seem to fignity com- 
purgators, or thoſe that by oath juſtify the innocence, 
reputation, or oath of anuther, as in the caſe of waging 
law. Jill. Rex Anglia camerario & Jultificatoribus: 
ſuis, omnibus ſuis fidelibus Norf. ſalutem. Inguirite per 
comitatum quis jultius hujuſmodi for igfacturam haberet tem- 
fore patris mei, ſive abbas Rameſie ſive anteceſſor W. ae 
Albenio. Et fi commitatus concordaverit quod abbas rectius 
predictam forisfacturam debet habere, tunc precipia ut C. 
folidi, quos Radul. Paſſel implacitative, fine mora abbat! 
reddantur. TV. Epiſcopo Dunelmenfi. Sir Henry Spelman 
Jeaves it thus without explication, Juſtificators are allo 
jurymen, becauſe they juſtify that party on whoſe behait 


they give their verdict. Cowell, edit. 1727, 
Jultiiia 


K E E 


:+f1 Was anciently uſed for a judge, and ſome- 
Ir ſtatute, law KA ordinance ; Richardus Det, 
Gratia. Sciatis, nos, de communt proborum virorum conſilio, 
feri þ has juſtitias ſubſcriptas. Hoveden, p. 666. 

Fuſtita, Is often taken for juriſdiction, or the office 
of a judge» Leg- Eqdw. Conf. cap. 26. Jultitia cogno/- 
Lentis lairenis ſua eff de homine ſuv. 

Juftitia, He who now is called ju//itiarius was for- 
merly called Juſtitia, 1. e, a Judge. Leg. H. I. cap. 42: 
A Rege vel juititia ejus, vel a communt utrorumgue domino 
ſubmonearur. | 

uſtitias facere, Is to hold plea of any thing. Mr. 
$-[den in his Notes upon Eadmerus, mentioning that 
lea which was held at Pinnenden between archbiſhop 
Lanfranck and Odo biſhop of Bayeux, tells us, Huic pla- 
tito inter ſuerunt Gotsfredus epiſcepus Conſtantienſis, qui mm 
oo regis fuit, & juſtitiam am tenuit, Lanfrancus epiſ- 
copus qui ut dift'1m eft placitavit & totum dirationauit, &c, 

Juſtirium, A cealing from the proſecution of law, 
| and exerciſing juſtice in places Judicial, Cowell, edit. 

1727. See Qaration, 


= 


Ik AJA, A key or wharf; Area in littore oneranda- 
rum atque exonerandarum navium cauſa, e compacts 
tabulis trabibuſque (clavium in}tar) firmata. Spelm. 

Kaiagiuni, 'i'he toll-money paid for loading or un- 
loading £00ds at a key or wharf. Pat. 20 Ed, 3. 

Kalendar month, mentioned 16 Car. 2. c. 7. con- 
fiſts of 30 or 31 days, (excepting February, which never 
hath more than 28, unleſs in a Leap-year, and then but 
29.) Twelve of which months being thoſe mentioned in 
the talendar make a year, which we call vulgarly in the 
ſingular number, a twelve- month, But if in the plural 
number we ſay zwelve months, then ſhall it be accounted 
a month of weeks, which is but 28 days. See Co. [1b. 6. 
f. 81. Catesby's caſe. See Computation, Calendar, 

Kalendae, Rural Chapters, or conventions of the ru- 
ral dean and parochial clergy; ſo called, becauſe held on 
the 4alends, or firſt day of every month: As at firſt 
every three weeks, and at laſt only once a quarter, and 
by degrees wholly intermitted, to the great decay of dil- 
cipline. See Parech. Antiq. p. 6040 

Kalends, "The beginning of a month. See Calends, 

Kantref, Accoiding to the deſcription of Mr. Fum- 
phrey Lloyd, out of the laws and ordinances of Howeldda, 
a kantref had its denomination from one hundred towns, 
and Ggnifies as much, under which were contained ſo 
many commots, which the J/21/b call crommwad, and fig- 
nifies provincia or regio, and coulilteth of twelve manors 
or circuits, and two townſhips. We find the word men- 
tioned in Jon. Angl. 1 part. fel. 319. thus, Le pri- 
mier Gonquereur de trois kantref de la terre de Brecknoch, 
eftoit Bernard de Nefmarch Norman. See Tantred, 

Karite, Carite, The religious called their beſt con- 
yentual drink, or their ſtrong beer, by this name ; be- 
| Cauſe after meals they uſed to drink their pocula caritatis, 
or ad caritatem,. i. e. their grace-Cups, in this beſt 1:- 
quor. Cowell, edit, 1727+ : 

Karle, (Sax.) A man; and ſometimes a ſervant or 
clown. Hence the Saxons called a ſeaman a buſcarle, 
and a domeſtick ſervant huſcarle. This word is often 
found in Domeſday, Selden's Mare Clauſum, and other 
ancient records. From hence by corruption, comes our 
modern word churle, Cowell, edit. 1727. 

Karrata foeni, A cart load of hay. Aon. Angl. 
der. 1... $48. -- + 

Kay) See Key, 

Keelage, (Killagium) A privilege to demand money 
for the bottom of ſhips reſting in a port or harbour, Rox. 
Parl. 21 Ed. 1. 

Kcep, A ſtrong tower in the middle of 4 other fort 


or czitle, wherein the beſieged make their laſt efforts of 
Vor. lI. | 


K E R 


defence, was called a keep. Hence the inner pile of 
7 dang hp Ow the caſtle of Dover, erced by Kin 
entry 11. avout the year 1153, Was Called the King 
gt So at Windſor, &. a FOE FOE 
Keepcr ol the tozeſt, (Cu/tos forefte,) Is alſo called 
Chief Warden of the toreſt. Manwood's Foreſt Laws, 
part 1, pag. 156. and hath the principal government of 
all,things, and the check of all officers belonging to the 
ſame; and when it pleaſcth the Lord Chief Juſtice in 
eyre of the foreſt to keep his juſtice-ſeat, he ſends out his 
warrant, or general ſummons, to him forty days before, 
for the warning of all under officers to appear before him 
at a day afligned in the ſummons, which ſee in 4an- 
wood, ub ſupra. . 
Keeper of the Geat ſeal, (C/?9s Magni Sigilli) 
Is a Lord by his office, and ſtiled The Lord Keeeper of the 
Great ſeal of England; he is one of the King's Pris 
council ; through whoſe hands paſs all charters, conn 
ſions and grants of the King under the Great ſeal; with- 
out which /eal all ſuch inſtruments by law are of no 
force, For the yovy 1s in the intrepretation of law a 
corporation, and pafleth nothing firmly but under the 
ſaid ſeal, which is as the publick faith of the kingdom in 
the high eſteem and reputation juſtly attributed thereto, 
"This Lord Keeper, by the ſtatute 5 Eliz. 18. hath the 
ſame place, authority, preheminence, Juriſdiction, exe- 
cution of laws, and all other cuſtoms, commodities and 


the time being. He is conſtituted by the delivery of the 
Great ſeal to him, and taking his oath. Co. 4 Inft. 


fol. 87. 


Keeper of the Paivy ſeal, (Cu/es Privati Sigilli, 
Is a Lord by his office, through whoſe hands paſs ol 
charters ſigned by the King before they come to the 
Great ſeal, and ſome things which do not paſs the Great 


ſeal at all : He is of the yh Privy council, and was 


anciently called Cl:rk of the Privy ſeal. 12 R. 2. cap. 
Il. Gardien del Privy feuh in Rot. Parl. 11 H. 4. 


num. 28. And Lord Privy ſeal, and one of the great 
officers of the kingdom, by 34 Hen. 8. c. 4 


that officer in the King's Mint, at this day called The 
Maſter of the Aſſay. See Winr. | | : 

Keeper ol the liberties of England, By authority 
of parliament. See Cuſtodes libertatis. 


ſtat. 33 . 8. c. 
carriage of the Lord's goods, Cowell, edit. 1727. 


or tower, #ernelled or crenelle, with cranies or notches, 
for the better conveniency of ſhooting arrows, and ma=- 
king other defence. Spelman derives it from the Sax. 
cyrnel, a ſeed or kernel ; from whence, ſzys he, cyrnelen, 
to riſe in knobs or bunches, But Du Freſne juſtly re- 
flecs on this violence done to the word, and finds it to 


ubicunque patent guarnelli ſve foogies: This form of 
walls and battlements for military uſes, andchiefly for ſhoot- 
ing with bows and arrows, might poſſibly borrow name 
from quadrellus, a four ſquare dart. It was a common 
favour granted by our wy after caſtles were, for pre- 
venting rebellion, demoliſhed, to give their chief ſub- 
jets leave to fortify their manor-houſes with #ernelled 
walls. Licentiam dedimus Fohanni de Handlo quod ipſe 
manſum ſuum de Borſtall juxta Brehull in com. Buck. mura 
de petra & calce firmare & kernallare poſit. Dat. 12. Sept. 
1312. Paroch. Antig. pag. 353. which form of work 
does not appear in that ancient ſeat of Bor/tal, com. 
Buck, Cowell, edit. 1727. 

Kernellatus, (from the Lat. Cena, a notch,) For- 
tified or embattled, according to the old faſhion. Et dux 
ſe Lanc.) dicit, quod ipſe clamat pro ſe & heredibus ſuts 

abere caſtrum ſuum de Halton, kernellatum. Pl. de 
quo warr, apud Ceſtriam, 13 Ed. 3. fortified or embat- 
telled. Reftormel. Erat ibidem quoddam caftrum duplici 
muro kernellatum, &c. Survey of the Dutchy of Corn= 


wall, | 


advantages, as hath the Lord Chancellor of England for 


Keeper of the Touch, > Zen. 6. 14. Seems to be _ 


Kennets, A ſort of courſe //2/h cloth, mentioned in 
Kerhere, A commutation for a cuſtomary duty for | 


Kernellare domum, To build a houſe with a wall 


be guarnellus or guadranellus, a four ſquare hole or notch ; 
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| Kernes, Idle perfons, vagabonds. Nec non de illis qui 
dicuntur idle men, & malefaoribus, qui ettam kernys 
dicurtur. Pat. 5 Ed. 3. p. 1. m. 25. & Ord, Hibern, 
31 Ed. 3. m. 11, 12. 

Kevere, A cover or veſſel uſed in a dairy—houſe for 
milk or whey. Paroch. Antiq. pag. 386. 

Rey, (Kaia & caya, Sax Leg. Teut. Kay,) A wharf 
to land or ſhip goods or wares at. The verb cazare, in 
old writers, ſignifies (according to Scaliger) to keep in, 
or reftrainz; and ſo is the Earth or ground where #4eys are 
made, with planks and poſts. Cowell, edit. 1727. 

The lawful keys and wharfs for the Jlading or landing 
of goods belonging to the port of London, are the follow- 
ing. viz. Cheſ/ter*s- Key, Brewer's Key, Galley-Key, Wool 
Dock, Cuftombouſe- Key, Bear-Key, Porter's: Key, Sab's- 
Key, Wiggan's-Key, Young's-Key, Ralph's- Key, Dice- Key, 
Smart's-Key, Somers"s-Key, Hammand's- Key, Lyon's- Key, 
Ezvtolph-Wharf, Grant's Key, Cock's- Key, and Freſh Wharf; 
beſides Bi/lingſeate, for landing of fiſh and fruit ; and 
Bridgehouſe in Southwark for corn and other proviſion, 
&c. but for no other goods or merchandife. Deal 


boards, maſts and timber, may be landed at any place be- 


tween Limehouſe and Weſtminſter ; the owner firſt paying 
or compounding for the cultom, and declaring at what 
place he will land them. Lex Mercat. 132, 133. Stat. 
13& 14 Car. 2. c. 11. ſet. 14. Rot, Scac. 19 Car, 2. 

Kevage, (Kaiagium,) The money or toll paid for 
loading or unloading wares at a #ey or wharf, Rd. 
Pat. 1 Edw. 3. m. 10. and 20 Edw. 3. m. 1. 

Keyles, or Keels, (Ci; or Ciules,) A kind of long- 
boats of great antiquity, mentioned in ſtat. 23 Hen. : 
c. 18. Longe naves quibus Britanniam primo ingreſſi ſunt 
Saxones. Spel. | 

Keyng, Five fells, or pelts, or ſheep-ſkins with their 
wool on them. Cowell, edit. 1727, 

Kepus, Keys, A guardian, warden, or keeper.—— 
Nolo etiam quod aliqurs ſeneſchallus, conſlabularius, ballivus, 
keys, five fore/tarius, ſerviens, vel venator per terras 
eorum vententes, ab ipfis nec ab hominibus ſuis paſcantur. 
Man. Angl. tom. 2. p. 71. In the [fe of Man, the 24 
chief commoners, who are as it were conſervators of the 
liberties of the people, are called Keys of the iſland, 

Kichell, A cake: It was a good old cuſtom for god+ 
fathers and godmothers, every time their god- children 
aſked them bleffing, to give them a cake; which was 
called a God's Kichell, It is till a proverbial faying in 
ſome counties: Aſt 'my blefſing, and I will give you fome 


plumb-cake. Cowell, edit. 1727. 


Kidder, Signifies one that badges, or carries corn, dead 


victual, or other merchandiſe, up and down to fell. | 


Stat, 5. Eliz. c. 12. They are alſo called kiddters, 13 
El. cap. 25. | | | 

Kiddle, Kidel, or Kedel, (X:de!lzs,) A dam, or open 
wear in a river, with a loop or narrow cut in it, accom- 
modated for the laying of wheels or other engines to 
catch fiſh. 2 part. In/t. fol. 38. Anguſtias, machinas froe 
ingenia in fluminibus poſita ad ſalmones aliofque piſces inter- 
cipiendgs, Fiſhermen corruptly call them #ettles. The 
word is ancient, for in Magna Charta, cap. 24. we read 
thus, Omnes kidelli deponantur de. cetero penitus per Tha- 
meſfiam & Medeweyam & per totam Angliam, os per coſte- 
ram maris. And in a charter made by King Fehr, 
power was granted to the city of London, De kidellis 
amovendis per Thameſiam & Medeweyam. 1 Hen. 4. 
cap. 12. it was accorded, inter alia, "That a ſurvey 
ſhould be made of the wears, mills, ſtanks, ſtakes, 
and #kidels, in the great rivers of England. Inq. capt. 
apud Derb. 15 Nov. 1 Eliz. poft mortem Tho. Fyndern, 
&c, Et fuit ſeiſitus de uno kidello vocat. a were, ac de 
libera piſcaria in Potlok. Eſc. Bundello, 3. They are 
now called kettles, or Fettle nets, and are much uſed on 
the ſea-coaſts of Kent and Wales. Cowell, edit. 1727. 

Kidnapping, Is a ſtealing and conveying away a man, 
woman or child; and is an offence at Common law, 
puniſhable by fine, pillory, &c. Raym. 474. Alſo ifa 
maſter of a ſhip, &c. ſhall, during his being abroad, 
force any man aſhore, and willingly leave him behind, 
he ſhall ſuffer three months impriſonment, 11 & 12 
IF. 3. © 7. | 


| 


Spelmam confeſleth he did not know the meaning of the 


1:0” 
Kilderkin, The eighth part of a hogſhead 
Kilketh, Ad ancient ſervile kind of paymen 
F., DER ent ſervile kind of payment. Cowell, 
Killagium, Keelage. Cowell, edit. 1727. 
: ry gre wn Is where a lord of the manor was 
ound by cuſtom to provide a /*allion f : 
tenants mares. Spokes. gr 1 IE 


Kiltl » Ac ones annuales redditus de quad 
dine in / hes Lacy wicat. Kilth. Pet. 7 Ekez, F* apa 


word. 


Kindzed, See Deſcent, Adininiſtration, 

King, (Rex,) Is thought by Camden in his Brix, pag 
IO5. to be contracted from the Sixon word cyning Bo 
coning, fignifying him that hath che higheſt power, and 
abſolute rule over the whole land ; and therefore the 
King is in intendment of Jaw cleared of thoſe defecs 
which common perſons are ſubje& to; for he is always 
ſuppoſed to be of full age, altzough never ſo young: 
Cromp. Fur. fol. 134. Kitchin, fel. 1. He is taken as nor 
ſubject to death, but is a corporation in himſelf, Cromp 
ibid. He is ſupr legem by his abſolute power. Brad. - 
lib. 1. c. 8. Kitch, fol. 8. And tho' for the better and 
more equal courſe in making laws, he do admit the 
three eſtates, that is, Lords Spiritual, Lords Temporal 
and the Commons unto council ; yet this derogates not 
from his power ; for whatever they aQ, he by his nega- 
tive voice may quaſh. See concerning this, Smith de. 
Rep. Anglor. lib. 1. cap. 3. and Bratton, lib. 2. cap. 16. 
num. 3. and Britton, cap. 39. He pardoneth liz and 
limb to oftenders againſt his Crown and dignity, except 
ſuch as he bindeth himſelf by oath not to forgive. 
Staund. Pl. Cor. lib. 2. cap. 35. And Habet omnia jura 
in manu ſua. Bratton, lib. 2, cap. 24. num. 1. He ma 
alter or ſuſpend any particular law that ſeems hurtful to 
the publick. Blackwood in Apologia Regum, cap. 11. 
For the King's oath, ſee Brafon, 1b. 3. c. g. num. 2, 

Again; "The King's only teſtimony of any thing done 
in his preſence, is of as high nature and credit as any 
record ; whence it comes, that in alNwvrits or precepts 
ſent out for the diſpatch of buſineſs, he uſeth no other 
witneſs than himſelf, always uſing theſe words at the 
end, Teſte meipſo. Laſtly ; He hath in the right of his 
Crown many prerogatives above any common perſon, be 
he never fo potent and honourable; whereof you may 
read at large in Staxndford's treatiſe upon the ſtatute 
thereof made 17 Edw. 2. Alſo in Braffon, lib. 2, cap. 
24. num. 1 & 2. See Pyacrogative, | 


Statutes concerning the King, Dueen, and Royal Family. 


Inquiry to be made in the turn De Seductoribus Domini 
Regis et regni, Domine Regine, et liberorum ſuorum et 
eorum conſentaneis, St. F/all. 12 Ed. 1. 

They that purſued and took King Edward 2. indem- 
nified, 1 Ed. 3. /f. 1. c. 1. the ſame of King Richard 2. 
i. Hen. 4.2. 

The ſubjects diſcharged of all obedience to the King 28 
King of France, i4 Ed 3. /t. 5. ; 

The King's children born beyond ſea to be held natural 
ſubjeRs, 25 Ed. 3. /*. 2. 

None to move or counſel the King to do any thing 
againſt the ordinance for reformation of the government ; 
the ſecond offence felony, 10 R. 2. 

Reſiftance of evil adminiſtration by war, juſtified, 
11 R. 2. c. I. 

The Crown entailed on the four ſons of King Henry 4- 
7 H. 4. c. 2. 

Reſtraint on aliening the ancient jewels of the Crown, 
it 1. 6.c. 5. | 
Judicial Ns, &c, of H. 4. H. 5. and H, 7, other 

than in parliament, confirmed, 1 #4. 4. c. 1. : 

They who faithfully ſerve the King for the time bein?, 
according to their allegiance, ſhall not forfeit any thing 
for the fame, 11 H. 7. c. 1. | | 

Penalty of not attending the King when he goes to war 
in perſon. 11 H. 7. c. 18. 19 BH. 7.c. 1. 

The King to be reputed the head of the church, 26 


ALES < b. The 


K I N 


(acceſſion of the Crown limited, 25 H. 8. c. 22.f 
Fr 2.28 H; 8. c. 7. 35 4. v. 6.1; 187. 


x Aikons for the government of a King during his 
minority, 25 2. 8. c. 22. ſed, 1. | 
Power given to the King to repea] ſtatutes made under 
his age of 24 years, 28 H.8 c. 17. 1Ed.6.c. 11. 
The King's —_ with the Lady Am of Clive diſ- 
. 8. c. 25, 
— the King's hawks, _— in his parks in 
the night, &c, made felony, 31 . 8. 


| 6. C. 17+ 
Eb. King's Royal afſent by patent, good, 33 H, 8. 


% I | | | 
D 2 nt, title eſtabliſhed, 35 Z. 8. c. 4 1& 2 


. &f Mas. c. 8. ſect. 42. 
— penalty + ing that the King is a heretick, 
uſurper, &c. 5 & 6 £4. 6. c. 11. ; : 

All a&s againſt ny" Henry's marriage with Queen 
Catharine repealed, 1 Mar. /t. 2. c. 1. 

Withholding the King's caſtles or ſtores made treaſon, 


i& 6 Ed. 6. c. 11. ſet. 5. 
Y The Royal bd a2 to be as fully in a Queen as 


in a King, 1 4. /2. 3. c. 1. : 
Queen Mary to have the adminiſtration notwithſtanding 


K I N 


Privy Council and other great officers to continue ſix 


og after the King's Death, unleſs, &c. 6 Arn. c. 7. 


The great ſeal and other publick ſeals to be uſed as the 


ſeals of the ſucceſſor, until, &c. 6 Ann. c. 7. /- 9 


The ſucceſlor impowered to appoint a regency, 4 Ann. 


c. 8, 6 Ann. c. 7. ſ. 11. | 


Precedency of the Princeſs Sophia, &c. ſettled, x0 Ann, 


C. 4. 
The Civil Lift granted tov King George 1. 1 Geo. x, 
CG 13. JO 4|/-: 1.70 I: 
| Reward for apprehending the pretender, 1 Geo. 1. /+, 1. 


& lo f. 9. ft. 2: c. 13. |. 28. 


Provition for Queen Caroline when Princeſs, x Geo. 1. 


Co 22. 


Principality of Zales granted to King Geo. 2. 1 Geo. 
I. £37 
The reftriQion in the a of ſettlement that the King 


ſhould not depart the land, &c repealed, x Geo I. c. 51. 


Annuities granted on the Civil Lift to diſcharge debts, 
7 Geo. I.c. 27. 12 Geo. 1. c. 2. | 

Proviſion made for his Majeſty for the Civil Govern - 
ment, x Geo. 2. ſt. 1. c. 1. ; 

His Majeſty enabled to be governor of the South- Sea 
company, 1 Geo. 2. ſt. 1. c. 2, 


her marriage, 1 14. f. 3.c.2. 1& 2 Ph, & Mac. 1. 
All foreign authority within the realm aboliſhed, and | 


eccleſiaſtical juriſdiction annexed to the Crown, 1 El.|c. 8 


G& 1. ſe. 16, 17. 
The oath of ſupremacy to be taken, 1 El. c os I9. 
Maintaining foreign authority, for the third offence is 
treaſon, 1 Ef. c. 1. ſect. 30. 


Proviſion made for Queen Caroline, 1 Geo. 2. ſt. 1. c. 3. 
Proviſion for the debts of King Geo, 1, 1 Geo. 2, ft, 2. 


The Prince of Orange naturalized, 7 Geo. 2. c. 3 & 4. 
Annuity granted to the Princeſs Royal, 7 Geo. 2. c. 13, 
Prince of ales naturalized, 9 Geo. 2. c. 24 & 28, 
Proviſion made for the Princeſs of }alzs, 10 Geo. 2. 


The right of Queen Elizabeth and the heirs of her | c. 29. 


body, 1 £1. c. 3. 
An aflociation for defence of Queen Elizabeth, 27 El. 


& I: 

The perſons by whoſe means the Queen's life may be 
ſhortened, diſabled to pretend title to the Crown, 27 El. 
& Ie | 

Recognition of the title of King Fames 1. 1 Fac. 1. 
fo I. | 

Of the title of King Charles 2. 12 Car. 2. c. 12. /. 12. 
The people have no coercive power over the perſon of 
the King, 12 Car. 2. c. 30. /+ 1. 
The poſt-office revenue, and wine licences, ſettled 
upon the Duke of York, 15 Car. 2. c. 14+ 1 Face 2: 12, 
The coronation oath, 1 Y. & A. c. 6. 
The ſucceflion of the crown limited, x 7. & M7. 
Rte 2. c. 2. ſet. 8. 
Perſons profeſſing the Popiſh religion, or mareying a 
Papift, excluded from the ſucceſſion, 1 1. & M. Pt. 2. 
G& 2. ſet. g. 12H. 3.c. 2. | 
The King ſhall ik the declaration againſt popery, 
1W.S&S M.f. 2. c. 2. [. 10. | 
| Therecognition of King J/illiam and Queen Mary, 

2W.& M.c. 1. 

Commiſfions, &c. not to ceaſe for ſix months after the 
death of the King, 7 & 8 JV. 3. c. 27. ſ. 21. 1 Ann. 
het. c. 8. 4 Ann. c. 8. 6 Ann. c. 7. /- 8. 

To extend to Ireland, Ferſey, Guernſey, America, &c, 
I Ann. fl. 1.c.8. /. 6. | 
The Civil Liſt revenue granted to King J/:lliam for 
life, 9 & 10 7. 3. c. 23. The overplus diſcharged, 
12 & 13}. 3.c. 12. |. 4. 

The code to the Crown ſettled upon the Princeſs 
Sophia, EleAreſs and Dutcheſs-Dowager of Hanover, 12 
& 13}. 2. c. 2.. 
, Tae Civil Liſt revenue granted to Queen Anne, 1 Ann. 
*I.C. 7, | : 
| Grants of lands to be only for 31 years or three lives, 
bed I. c. 7. f. 5. Of buildings for fifty years, 
wid. f. 6. 

Hereditary exciſe, revenues of poſt-office and ſmall 
branches not alienable, 1 IT I. &- 7. f. 7. For- 
feited eſtates excepted, 7bid. ſ. 8. 

Revenue of Prince George of Denmark eſtabliſhed, 
I Ann. ft, 2. c.2, | 


Settlements on the Duke of Cumberland and the Prin- 
ceſſes, 12 Geo. 2. c. 15. 

Proviſion of a Marriage portion for the Princeſs ary, . 
I3 Geo. 2. c. 13+ JETS 
Annuities granted to the royal family, freed from 
taxes, I5 Geo, 2. c. 19. |. 21, | 
Regency ſettled in cale of the crown deſcending to a 
to a minor, 24 Geo. 2, c. 24. 

His Majeſty impowered to grant entries to the vaſlals 

of the principality of Scotland, during the minority of 

the Prince, 25 Geo. 2. c. 20. 

hy” royal _ Excmnge from the Jand-tax, 3 Geo, 2. 
« [ef?, 92 J+ f0: Jo. 2. {etd. 5 0, '® 

a blihjnent o FE Open X., Civil TA I - Ag 
Hereditary and temporary exciſe, tunnage and poun- 
dage, poſt-office, and ſmall branches carried to the ag- 
gregate fund, 1 Geo. 3. c. I. ſed. 1. | 
p: ing may be governor of the South Sea company, I 

£0. Ye. C. To 

To doh. 7 for the adminiſtration of government, in 
caſe the crown ſhould deſcend to any of the children of 
his Majeſty, being under the age of 18 years; and for 
the care and guardianſhip of their perſons, 5 Geo. 3. 


Cc. 27+ | | | 
King of heralds, Rex Heralderum, Is a principal 
officer at arms, that hath the pre-eminence of the 10- 
ciety. See Herald and Garter, Among the Romens 
he was called pater patratus. | 
King of the Winiltrels, at Tuthwry in com. Staff. 
His power and privilege appears by a-charter of Rich. 1. 
confirmed by Zen. VI. in the 21ſt year of his reign. 
Cowell, edit. 1727. . 
King's Bench, (Barncus Regius,) Is the court or 
judgment-ſeat, where the King of England was ſome- 
times wont to fit in his own perſon; and therefore 
it was moveable with the court or King's houſhold, 
and called Curia Domini Regis and Aula Regia, as Gwin 
reports in the Preface to his Reading ; and that therein, 
and in the court of Exchequer, which were the only 
courts of the King till Henry the Third's days, were 
handled all matters of juftice, as well civil as criminal, 
This court of the King's Bench was wont in ancient times 
to be eſpecially exerciled in all criminal matters and pleas 


' 


Princeſs Sophia and her iſſue naturalized, 4 Aur. c. 1. 
& c, 4. 3 


of the crown, leaving the nn of private contracts 
and civil ations to the Common Pleas and other courts, 
Glanvile, lib. 1. cap. 2, 3, 4+ and lib. 10, cap. 18, 
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Smith de Rep. Ang. lib. 2.c. 11. Co. 4. Inf. fo. 70. 
and hath a preſident of it, the Lord Chief Juttice of 
England, with three or four juſtices afliſtants 3 or accor- 
ding to Ferteſcue, cap. 51. four or five, and officers there- 
to belonging, the clerk of the crown, a prothonotary, 
and otheg interior miniſters and attornies. Cowell, edt. 
1727. 

'Towards the latter end of the Norman period, the 
Aula Regis, which was before one great court where the 
julticiar preſided, was divided into four diſtin&t courts, 7. e. 


the court of Chancery, King's Beuch, Common Pleas and | 


Exchequer. MMadox, c. 19. Bratt. lib. 3. c. 7. foly 105. 

The court of King's Bench retained the greater ſimi- 
litude with the antient Curia or Aula Regis, and was al- 
ways ambulatory, and removed with the King where- 
ever he went : Hence the writs returnable into this court 
are Coram nobis ubicunque fuerimus in Anglia; and all re- 
cords there are ftiled Coram Rege, as it is {ti]] ſuppoſed 
to have always the King himſelf in perſon fitting 
in it; from whence it obtained the name of the court 
of King's Bench, and hath always retained a ſupreme 
original juriſdiction in all criminal matters; for in theſe 
the proceſs both iſſued, and was returnable into this 
court z but in treſpaſs it might be made returnable into ei- 
ther the King's Bench or Common Pleas, becauſe the 
plea was criminal as well as civil. 4 In/t. 70. 2 Inft. 
24. Co. Lit. 71, Dyer 187. Cromp. of Courts 78. 1| 
Rol. Abr. 94. 


rt. Of the jurifdietion of the court of King's Bench in 


criminal matters. 


2. Of its juriſdiftion in civil cauſes, and in reforming 
and keeping inferior juriſdietions within their proper 
bounds. 


3. How far its preſence ſuſpends the power of all other 


courts; and the form of its proceedings. 


1. Of the juriſdidtion of the court of King's Bench in 
criminal matters. | 


This court is termed the Cu/fos morum of all the. 
realm, and by the plenitude of its power, where-evyer it 
meets with an offence contrary to the frit principles of 
Juſtice, and of dangerous conſequence if not reſtrained, 
adapts a proper puniſhment to it. 1 Sd. 168, 2 Hawk, 

It has a particular juriſdiction, not only over all ca- 
pital offences, but alſo over all other miſdeamanors of a ; 
publick nature, tending either to a breach of the peace, 
or to oppreſſion or faction, or any manner of miſgovern- 
ment; and it is not material whether ſuch offences be- 
ing manifeſtly againſt the public good, directly injure any 
particular perſon or not. 4 /n/t. 71. 11 Co. 98. 2 
Hawk, P. C. 6. 

And for the better reſtraining ſuch offences, it has a 
diſcretionary power of infl: ing exemplary puniſhment 
on offenders, either by fine, impriſonment or other in- 
famous puniſhment, as the nature of the crime, confide- 
red in all its .circumſtances, ſhall require ; and it may 
make uſe of any priſon which ſhall ſeem moſt proper ; 
and it is ſaid, that no other ceurt can remove or ball 
perſons condemned to impriſonment by thjs court, 2 

Hawk. P.C. 7. | 

Allo it hath fo fovercign a juriſdiftion in all crimi- 
nal matters, that an act of parliament appointing that all 
crimes of a certain denomination ſhall be tried before cer- 
tain judges, doth not exclude the juriſdiftion of this 
court, without cxpreſs nevative words ; and therefore it 
hath been reſolved, that 233 H. 8. cap. 12. which en- 
acts, "That all treafons, &c. within the King's houſe, 
ſhall be determined before the Lord Steward of the 
King's houſe, &c. ow not reſtrain this court from pro- 
ceeving againſt ſuch oftences. 2 {nft. - 2 Jones $0 
2 Huwok, P. C. 3. F509 2190 12 

But where a ſtatute creates a new offence which was 
not taken notice of by the Common law, and erects a 
new juri{diction for the puniſhment of it, and preſcribes 

2 certain method of proceeding, it ſeems queſtionable 


from an inferior court, regularly be remanded after the 
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how far this court has an implied juriſdiQion : 

calc. 1 Sid. 296. 2 Hawk, P. — oS Apeopm AISs 
Alſo this court, by the plenitude of its power, may as 
well proc ed on indictments removed by certiorar{ A! of 
inferior cours as On thoſe originally commenced here 
whether the court below be determined, or ſtil} ; eſſe 4 
and whether the proceedings be grounded on the C—— 
law, or on a ſtatute making a new law concerning an 


1d offence, 20: 'd. 3. ; 
wel _ ["P 25. 44£4. 3.31.b. Cromp, furiſ, 


But the court of King's Bench will not give Judgment 
on a conviction in the inferior court, where the pro- 
ceedings are. removed by certiorari, but will allow the 
party to wave the iſſue below, and to plead de novo, and 
to go to a trial upon an iflue Joined in B, R, Carth 6. 
adjudged in the caſe of one Baker, who was convidted At 
6. upon Hull, for ſpeaking ſeditious words, 

or can a record, removed into the King's Beach 


term in which it came in ; yet if the court perceives any 
practice in endeavouring to remove ſuch record, or that 
it is intended for delay, they may in diſcretion refuſe to 
receive it, and remand it back before it is filed, 2 
Hawk, P. C. 7. and ſeveral authorities there cited, 

Allo by the conſtruction of the ſtatutes, which give a 
trial by ni/e privs, the King's Bench may grant ſuch a 
trial in caſes of treaſon or felony, as well as in common 
caſes, becauſe for ſuch trial, not the record, but only a 
tranſcript is ſent down. 4 [n/t. 74. Raym. 364. 
And by the 6 Fen. 8. cap. 6. it is enacted, © That 
the King's Bench have full authority, by diſcretion, to 
remand as well the bodies of all felons removed thither, 
as their indictments, into the counties where the felo- 
nies were done; and to command the juſtices of gaol- 
delivery, juſtices of the peace, and all other juſtices, to 
proceed thereon after th courſe of the Cymmon law, as 
the ſaid juſtices might have done, if the ſaid inditments 
and prifoners had not been brought into the ſaid King's 
Bench.” This aCt extends not to high treaſon. Raym. 367. 
'The judges 0: this court are the ſovereign juſtices of 
oyer and terminer, gaol-delivery, conſervators' of the 
peace, &c. as allo the ſovereign coroners ; and therefore, 
where the ſheriff and corone;s may receive appeals by 
bill, a fortior; they may ; alſo this court may admit 
perſons to bail in all cafes, according to their diſcretion, 


4 Injt. 73. 9 Co. 118. b. 4 Inf. 74, Faugh. 157. 


2. Of its juriſdiftion in cvil cauſes 3 and in reforming 
and keeping inferior jariſdiftions within their proper bounds. 


At the firſt diviſion of the courts, the original appears 
plainly to have been, to confine the JuriſdiQion of the | 
court of King's Bench to matters merely criminal, and 
accordingly ſoon afterwards it was enated by Magna 
Charta, cap. 11. That Common Pleas ſhall not follow 
our court, but be held in a certain place : Hence it is 
that at this day this court cannot determine a meer real 
action. 17 Ed. 3. 50. 1 Rol. Abr. 536, 537+ 

But notwithſtanding Common Pleas cannot be imme- 
diately holden Banco Revis, yet where there is a defect in 
the court, where by law they be holden originally, they 
may be holden in B. R. as if a record come out of the 
Common Pleas by writ of error, there they may hold 
plea to the end ; ſo where the plea in a writ of right is. 
removed out of the county by a pore in B R, on a wilt 
of meſne, replevin &c. 2. Inſt. 23. 4 Injl. 72, 113. and 
ſee Saund. 256, Show. P, C. 57. | 

So any ation vi & armis, where the King is to have 
fine, as ejetment, treſpaſs, forcible entry, &c, us of 
a mixcd nature, may be commenced in B, R. 2 nt. 
23. 
Alſo any officer or miniſter of the court, entitled to 
the privilege thereof may be there ſued by bil] in debt, 
covenant or other principal ation; for the act takes not 
away the privilege of the court. 2 Inft. 23. 4 [n/t. 71: 
2 Bulſt. 123. 

And this begat the notion, that if a man were taken up 
as a treſpaſler in the King's Bench, and there in cuſtody, 
they might declare againſt him in debt, covenant or ac- 


3Z counts; 
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count ; for this likewiſe was a caſe of privilege, ſince 
the Common Pleas could not procure the priſoners of 
the King's Bench to appear in their court; and there- 
fore it was an exception out of the ſtatute of Afagna 
Charia. 4 Inſt. 71. Cro, Car, 330. 

By the ſtatute of Glouceſter, cap. 8. None ſhall have 
writs of treſpaſs before juſtices, unleſs he ſwear by his | 
faith that the goods taken away were worth forty ſhil- 


) 


wy 2 court of King's Bench, as it is the higheſt court 
of Common law, hath not only power to reverſe erro- 
neous judgments for ſuch errors as appear the defect of 
the dertrnding'; but alſo to puniſh all inferior magiſ(- 
trates, and all officers of juſtice, for wiltu] and corrupt 
abuſes of their authority againſt the obvious principles of 
natural juſtice ; the inſtances of which are ſo numerous, 
and ſo various in their kinds, that it ſeems needleſs to 
attempt to inſert them, 2 Hawk, P.C. 8. Laugh. 157. 
. x Salk. 201. | : we ug? 

Judgment was given in an aCtion in the ſheriff's 
court of London, and after it was removed to the mayor's 
court by levata querela, within which court there are 
four attornies 3 and by excluſive cuſtom no other can be. 
attorney there 3 and one of the attornies there was aſ- 
ſigned to the plaintiff by the recorder ; but becauſe the 
preſent mayor was concerned in the cauſe, the faid at- 
torney, and all others, refuſed to act for him : And by 
Maynard, no perſon can withdraw himſelf out of the 
juriidiftion of this court which hath ſuperintendant 
power, if an officer refuſes to do his duty ; and he men- 
tioned a caſe cited by Noy, where the biſhop of Exon re 
fuſed to allow chriſm or baptiſmal oil to the pariſhioners 
of D. and a mandamus was direted to him out of this 
court : So in all caies, as where tl'e ordinary refuſes to 
grant probate of writs, &c, IWWild was of the ſame opi- 
nion, that if any court refuſes to do juſtice, this court 
may command him; and in this caſe, it will be in. the 
power of the attorney to delay Juſtice ; and therefore 
the court ſent for the recorder, and informed him of the 
matter, and declared, that this was —_ cauſe to fore 
Judge the attorney, and that it was a dangerous matter to 
deny juſtice in ſuch a manner, and mentioned the abbot 
of Crowland's caſe, 2 Ed. 4. where the liberties were 
ſeized becauſe he had not officers. Burton v, Singleton, 
Hill. 20 Car. 2. 3 Keb. 432+ S. C. 


3- How far its preſence ſuſpends the power of all other 
courts ; the form of its proceedings. 


This court being the ſupreme court of oyer and ter- 
miner, gaol-delivery and eyre, its preſence ſuſpends the 
power, and avoids the proceedings of all other courts of 
the ſame nature in the county wherein it ſits, during its 
ſitting there, eſpecially if the juſtices of ſuch courts have 
notice of its fitting. H, P. C. 156. 9 Co, '118. 27 
Af. pl. 1. 2 Inft. 27. 2 Hawk, P. C.8. or without 
notice, per 4 nf. 73- | 

But if an inditment in a foreign county be removed 
before commifſfioners of oyer and terminer into the county 
where the King's Bench fits, they may proceed ; for 
that the King's Bench not having the inditment 
he them cannot proceed for this offence. +4 

n/t. ; 

But if an indiAment is found in the vacation-time in 
the ſame county in which the King's Bench ſits, and in 
term-time the King's Bench is adjourned, there may be 
a ſpecial commiſſion to hear it. 4 1n/t. 73. 

he civil fide in the King's Bench commences aQtions 
on a ſuppoſition of treſpaſs committed by the defendant in 
the county where it reſides, and he is ha a up by proceſs ; 
of that court, as the ſovereign eyre, and being commit- 
ted to the marſhal, he may be declared againſt in any | 
avil ation whatſoever, See Pyocels, 

The firſt proceſs therefore is a bill either real or feign- 
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for the King has an univerſal juriſdiion over all his 
Ds and conſequenily may call any of them tat 
fled from the juſtice of his own court. | 

All proceſs on writs of appea), and all proceſs on 
indictments removed hither by certiorari from a foreign 
county, ought to be returnable coram nobis ubicungue fur- | 
rimus. 2 Hawk.P.C.8. g. . 
Alfo it hath been reſolved, that where the court pro- 
ceeds on an offence committed in the ſame county 
wherein it fits, the proceſs may be made returnable 
Immediately ; but that where it proceeds on an offence 
removed by certiorari from another, there muſt be fif- 
teen days between the ze/fe and return of every proceſs. 

Co. 118, Co. Lit. 134. 1 Lev. 61. 1 Sid. 52. 2 
l. Abr. 626. 2 Inſt. 550, 
Kingeld, Efcuage, or royal aid. As in a charter of 
King Henry Il. to the abbot and monks of Mirevall. 
Vols & firmiter pracipio, ut ſint quieti per totam terram 
meam de theloneo & ns & de [0 ndredis, & de Wapen- 
tachiis, & de Kingeld, & de Denegeld, & de Muradre. 
Mon. Anygl. tom, 1. p. 830. * 

King's houſtold. 1n the reign of King Edward III. 
16,0001, per ann. and no more, was appointed for the 
King's houſhold : And arno 29 Hen. 6. the charge of 
the houſhold was reduced to 12,0007. a year, But in 
Queen £Z/izabeth's reign, the profits of the kingdom be- 
lg very much advanced, 40,000 /. per ann. was allowed 
for her houſhold, And on the reſtoration of King 


and kingdom, ſettled on his Majeſty 200,000 /. per ann 
In the reigns of King //illiam II. and Queen Anne 
700,000. a year was alloted for the ſupport of the 
houſhold, ard ordinary charges of the civil lift. And his 
Myijefty King G-orge [ 

per annum ſettled upon him by parliament, arifing out of 
the duties of exciſe, wine licence, poſt-office, &c. Al- 
ſo to his late Majeſty King George II. the duty of exciſe 
on ale, beer, &c, was granted with a further ſubſidy of 
tonnage, and the yearly ſum of 100 ooo /. out of the 
aggregate fund, for ſupport of the houſhold and dignity 
of the crown ; ſo as to make the 1evenue 800,000 /. per 
annum, and deficiencies to be made good by parliament. 
Sec the ſtatutes 13& 14 W. 3. 1 Nom. cap. 7. 1 Geo, 
I. I Geo. 2. cap. 1. Alſo to his preſent Majeſty is 
granted the ſum of . 800,000 /. for the ſupport of the 
houſhold, and the honour and dignity of the Crown. See 
I Geo. 3. cap. I. 

King's palace, The limits of the King's palace at 
TVe/tminſter, extends from Charing Croſs to Weſtminſter 
Hall, and ſhall. have ſuch privileges as the ancient pa- 
laces. Stat 28 Hen. 8. If any perſon ſhall ſtrike an- 
other in the King's palace, he ſhall have his right hand 
cut off, be impriſoned during life, and alſo be fined. 32 
Hen. 8. cap. 12. | 


King in the court of Common Plea pro Hicentia concor- 
dandt, in reſpe&t of a licence then granted to any man 
for paſſing a fine. Co. vol. 6. fol, 39. & 43. 

ngs lwanherd, ( Magi/ter dedudtus cignorum) Pat. 
16 R. 2. pars 1. m, 238, Radulphum Scat, cuſtodem 
cignorum noſtrorum, frve per alium quenicungue qui 4 
tempore cuſtos 4 26's noſtrorum pradietorum fuerit, Ni 
fowl can be a ſtray but a ſwan. 4 Inſt. fol. 280. 
 Kintal, If a certain weight of merchandiſe, moſt 


or over, according to the ſeveral uſes of. divers nations. 
Ploawden, fol. 3. mentions 2000 kinta/s of woad, in the 
caſe of Reniger and Fogaſſa. Item duodecim denarios de 
quolibet cer quintallo, Chart, 31 Edw. 1. m. 4. | 
Kipe, A baſket made of ofiers, broader at the bot- 
tom, and narrower by degrees to the on, but left open 
to both ends, which they uſe for taking hfh ; as particu- 


way of treading the water, and clapping -down the 


ed, and fo called, becauſe its foundation was the bil] of | baſket, and then groping for the fiſh encloſed, 4ipping and 


complaint in court, touching the treſpaſs; on this is | 


founded the latitat, which ſuppoſes that the defendant ! 
ad eſcaped, and there{ore iflues in the King's name, | 


oing to "es rom the Sax. cyÞa, a baſket, 
; +. to obſerve, that this wy manner of fiſhing with 
baſkets of the ſame kind and ſhape, is practiſed by the 


© -44 "REA the party where-ever he may be found ; 
oL Il, 


barbarous inhabitants of Ceylon in the Eaſt-Indies, as 
4 T | appears 


Charles 11. the parliament for the honour of the King - 


had the like ſum of 700,000 /. * 


King's ſilver, Is properly that money due to the 


commonly of one hundred pounds, or ſomething under . 


larly upon Otmore in Oxfordfhire, where they call this 
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zopears in the relation and figure of it given by Mr, 
Knox in his travels, 4s: 28, 

Kipper-time. No ſalmon ſhall be taken between 
Graveſend and Henley upon Thames in Kipper-time, viz. be- 
tween the Invention of the Croſs (3 May) and the Ept- 
phany. Rot. Parl. 90 Edw. 3. Cowell, edit. 1727. 

Kirbyes queſt, Is an ancient record remaining with 
the Remembrancer of the Exchequer ; ſo called from its 
bein 2 the inqueſt of Fchz de Kirby, Cowell, edit. 1727. 

Kirkmote, A ſynod ; ſometimes it is taken for a 
meeting in the church or veſtry. 

Knave An old Saxon word for a man-ſervant, and fo 
is uſed in 14 Ed. 3. /t. 1. cap. 3. and Ferflegan in his 
Reſtitution of Decayed Intelligence, cap. 10. believes it Is 
borrowed of the Dutch capa, which ſignifies the ſame 
thing. And that is ſome kind of officer or (ſervant, as 
ſcild-knapa was he that wore the weapon or ſhield of his 
ſuperior, whom the Latins call Armigerum; and the 
French eſcuyer. Matt. 8. b. Puer meus jacet in dono 


- paralyticus, was in the Saxon tranſlation turned myn &nawa. 


It was ſometimes of old uſed as a titular addition. The 
word is now perverted to the hardeſt meaning, a falſe and 
deceitful fellow. But' it had a ſenle of ſimplicity and 
innocence ; it firft fgnified a chiid or boy, Sax.. cnapa, 
whence a #nave-ch;ld, i. e. a boy diffinguiſhed from a 
girl in ſeveral old writers. A knave-child between them 
7200 they gate.—Gower, Poem, fol. 52. 106, And Witk- 
liff in his old Engliſh tranſlation, Exod. 1. xvi. If it be a 
Anave-child, 1. e. aſon or male child. - Afterwards it was 
commonly taken for a ſervant boy, and by degrees 
for any ſerving man : As in the viſion of Pzers Plowman, 
Cokes and her &naves cryden hote pyes hote, 7. e. Cooks 
and thejr Boys, or ſkullions. Cowell, edit. 1727, 
Knight, (Sax. cyt, Lat. miles, and eques auratus, 
from the guilt ſpurs he uſually wore, and thence called 
anciently Knights of the ſpur : The [tal:ans term them 
Cavalieri, the French Chevaliers, the Germans Ruyters, 
the Spaniards Cavallaro's, &c.) In its original, properly 
ſignified a fervant; but there is now but one inſtance 
where it is taken in that ſenſe, and that is 4n/ght of a 
ſhire, who properly ſerves in parliament for ſuch a county ; 
but in all other inſtances it ſignifies one who bears arms, 
who, for his virtue and martial prowels, is by the King, 
or one having his authority, exalted above the rank of 
gentleman to a higher account or ſtep of dignity. 'I he 
manner of making of them, Camden in his Br:tan. thus 
ſhortly expreſſeth : No/tris vero temporibus, qui equeſirem 
dignitatem ſuſcipit, flexis genibus leviter in humero percutitur, 
princeps his verbis Gallice affatur ; Sus vel ſois Chevalier au 
nom de Dieu, i. e. Surge aut ſis eques in nomine Dei. This 
is meant of 4nights bachel;rs, which is the loweſt, but moſt 
ancient degree of 4nighthood with us. By the ſtat, 1 Ed. 2. 
cap. 1. all gentlemen having a full #night's fee, and 
holding their land by #n:g/t's ſervice, might be compelled 
to be made knights: But that is repealed by 17 Car. 1. 
cap. 20, The privilege belonging to a #nzg/t, fee in 
Fern's Glory of Generoſity, pag. 116. Of knights there are 
two ſorts ; one ſprritual, lo called by divines in regard of 


* their ſpiritual warfare, the other 7emporal. Caſſaneus de 


Gloria Mundi, par. g. conſiderat. 2. See Selden's Titles 
of Honour, fol. 570. Chief Juſtice Popham affirmed, he 
had ſeen a commiſſion granted to a biſhop, to #night all 
the perſons in his dioceſe, Godbelt's Reperts, fol. 398. 
Of the ſeveral orders, both of ſpiritual and temporal 
knights, fee Mr. Aſhmole's In/t. of the Knights of the Garter. 
He who ſerved the King in any civil or military office or 
dignity was formerly called miles - *Tis often mentioned 
in the old charters of the Angl/o-Saxons, which are ſub- 
ſcribed by ſeveral of the nobility, v:z. after biſhops, 
dukes and earls, per A. B. militem, where miles ſignifhes 
ſome officer of the court, as mini/ter was an officer to 
men of quality. Thus we read in [nguiphus, De dong 
F. quondam Militis Kenulfi Regis, fol. 860. 


Afterwards the word was reitrained to him who' 


ſerved only upon ſome military expedition, or rather to 


him who by reaſon of his tenure was bound to ſerve in 
the wars, and in this ſenſe the word es was taken pro 


vaſſalls, Thus in the laws of Iilliam the Conqueror - 
Manibus ei ſeſe dedit, cunfa ſua ab eo ut miles a Domino 


tioned in Butterfield's Surv. fol. 244. If the ſuitor ap- 
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recepit. And he who by his office or tenure was bound 
to perform any military ſervice, was furniſhed þ the 
chiet lord with arms, and ſo adoptabatur in militem 
which the French .call adouber, and we do dub ſuch 4 
perſon a knight. But before they went into the ſer 
it was uſual to go into a bath and waſh themſelves, ang 
afterwards they were girt with a girdle ; which cuſtom 
of bathing was conſtantly obſerved, eſpecially at the in- 
ir < _ Kings, and then thoſe knights were 
made, who for that reaſon were called Kn; 
Bath, Cowell, edit. 1727. FE, 055 
Knights Baneret, Fob» Coupeland, for his valiant 
ſervice againſt the Scots, had the honour of baneret con- 
terred on him and his heirs for ever by patent, 29 Ed. 3, 
part I. m. 2. See Banerer, | - 
Knights of the Bath, See the antiquity and cere- 
mony of their creation in Dugdale's Antiquities of IWar- 
wickſhire, fol. 531, 532. They are fo called from theic 
bathing the night before their creation ; their place is be- 
fore knights bachelors, and after baronets. This order was 
re-eſtabliſhed by King George the Fir/t in the year I725; 
who erected the ſame into a regular military order for 
ever, by the name and title of The order of the Bath, to - 
conliſt of thirty-ſeven knights beſides the Sovereign. 
Knights of the Chamber, (lires Camere), Men- 
tioned in 2 /n/. fol. 666. and in Rot. Pat. 29. Edvw. J 
par. 1, m. 29. veem to be ſuch &nights bachelors as are - 
made in time of peace, becauſe #nighted commonly in the 
ings chamber, not in the field, as in time of war, 
nights Court, 1s a court-baron, or honour-court, 
held twice a year under the biſhop of Hereford, at his 
palace there ; wherein thoſe who are lords of manors, 
and their tenants, holding by 4night's ſervice of the ko- 
nour of that biſhoprick, are ſuitors ; which court is men- 


vice, 


pear not at it, he pays 2 s. ſwit-filver tor reſpite of homage, 
Cowell, edit, 1727. | 

; Knighten-gyld, Was a gy/d in Londen, conſiſting of 
nineteen 4nights, which King Edgar founded, giving them 
a portion of void ground lying without the walls of the 
city, now called Portſohen ward. | Stew's Annals, þ. 151. 
3.0 in Mon, Ang. 2 pag. fel. 82. @. is Written cittenc= 
geld, 

Knight's-fee, (feoadum militare,) Ts fo much inheri- 
tance, as is ſufficient yearly to maintain a #xzght with 
convenient revenue ; which in Henry the Third's days was 
i5/. Cam. Britan. pag. 111. But Sir Thomas Smith, 
in his Repub. Angl. lib. 1, cap. 18. rates it at 40 /. and 
by the {ttatute for '4nights 1 £9. 2. cap. 1. ſuch as had 
201. per annum in fee, or for life, might be compelled 
to be #nights ; which itatute is repealed by 17 Car. I. 
cap. 20. Stow in his Annals, p. 285. ſays, there were 
found in England, at the time of the Conqueror, 60211 
knights-fees, according to others 60215 ; whereof the re- 
ligious houſes, before their ſuppreſſion, were poſleſſed of 
28015. Of. carucate terre faciunt feodum unius militis, 
Mon. Ang. 2. pag. fel. $825. a. Of this you may read 
more in Selden's Titles of Honour, fol. 691. and Bragion, 
lib. 5. traft 1. cap. 2. See Coke on Litt. fol. 6g. a. A 
knight's fee contained twelve plow-lands, 2 Part. Inf. 
fel. 596, or 680 acres. Virgata terre continet 24. acrasy 
4 wirgate terre make an. hide, and 5 hides make a 
knight's fee, whoſe relief is five pounds, Cowell, edit. 


I727. 

[Enights of the Garter, (Equites Garterii, or Peri- 
ſeelidis,) Are an order of knights firſt created by King 
Edward the Third, after he had obtained notable victories, 
who, for furniſhing of this honourable order, made a 
choice out of his realm, and all Chriſtendom, of the beſt 
and moſt excellently renowned nights in virtue and ho- 
nour, beſtowing this dignity on them, and giving them 4 
blue garter, decked with gold, pearl, and precious ſtones, 
and a buckle of gold to wear daily on the left leg only, 
a kirtle, crown, cloak, chaperon, a collar, and other 
ſtately and magnificent apparel, both of ſtuff and faſhion 
exquiſite and heroical to wear at high feaſts, as to ſo high 
and princely an order was meet, Of which he and his ſuc- 
ceſlors, Kings of England, were ordained ſovereigns, and 


the reſt ſellows and brethren, to the number of ouT” 


ve. Smith de Rep, Angler. bib, 1. cap. 20. This ho- 


nourable ſociety 1s A college or corporation, having a 


common ſcal belonging to it, and conſiſting of a ſovereign } 


nardian, which Is the King of England, that always 
overns this order by himſelf or his deputy ; of twenty- 
fre companions called Knights of the Garter, and fourteen 
lecular canons who are priefts, or muſt be within one 
car aſter their admiſſion 3 thirteen vicars, alſo prieſts, 
"no twenty-fix poor knights, that have no other ſufte- | 
ids; or means of living, but the allowance of "> 
houſe, which is given them in reſpect to their daily prayer 

© the honour of God and St, George. There are allo 

certain officers belonging to this order, VIZ. The prelate 
of the garter, which office is inherent to the biſhop of IV in- 

cheſfer 18 the time being; the chancellor of the garter 3 the 

revifier, who 1s always dean of IVindpor 3 the principal 
king at arms, called Garter, whoſe chief bulineſs is to 

manage and marſhal their ſolemniries at their yearly feaſts 

and in{tz}lations. Laſtly, the uſher of the garter, who 

« alſo the uſher of the black rod. The ſite of this college 

is the caltle of //ind/or with the chapel of Sz. George, 

erefted by Edward the Third, and the chapter-houſe in 
the ſaid caſtle, and their ſolemnity upon St. Geerge's day. 

Camden faith, this order received great ornament from 

Edward the Fourth. Fern's Glory of Generoſity, pag. 120. 

And that moſt pious Prince Charles the Firſt, as an addi- 

tion to their ſplendour, ordered all the companions of the 

order to wear on the left fide of their upper garment, the 

croſs of England encircled with the garter and motto, 

from whence round about are caſt beams of filver like the 

rays of the ſun in full luſtre, See Garter, Cowell, ed. 


1727» 

[Anixhts of the oder of St, John of Jeruſalem, 
(Milites Saneti Fohanms Hieroſolymitani,) Were an order 
of knizhthood, that began about the year of our Lord 
1120, Honorius being pope. They had their denomina- 
tion from John the charitable patriarch of Alexandria, 
though vowed to St. John the Bapti/t their patron 3 
Fern's Glory of Generoſity, pag. 127. They had-their pri- 
mary abode at firſt in Feruſalem, and then in the iſle of 
Rhedes until they were expelled thence by the Turks, anno 
1523. Since which time their chief ſeat is in the //le of 
Malta, where they have done great exploits againit the 
Infidels, but efpecially in the year 1595. They live after 
the order of friers, under the rule of St. Auguſtine, of 
whom mention is made in the ſtatute 25 Hen. 8. cap. 2. 
and 26 Hen. 8, cap. 2. They had in England one general 
prior that had the government of the whole order within 
England and Scotland, Reg. Orig. fol. 20. and was the 
firlt prior in England, and ſate in the Lord's houſe ct par- 
liament, But towards the end of Henry the Eighth's days 
they in England and Treland, being found over much to 
adhere to the pope againſt the King, were ſuppreſſed, and 
their lands and goods given to the King, by the 32 Hen. 
$8. 24. For occaſion and propagation of this order more 
eſpecially deſcribed, ſee in the treatiſe, intitled, The Book 


- Heng and Arms, lib. 5. cap. 18. written by Mr. 
[ 


chard Tones, Cowell, edit. 1727. | | 

Knights of Malta, See Knights of the ozder of 
Dt, John of Jeruſalem, ES 

Knight Warthal, ( Mareſchallus Heſpitii Regis, ) Is an 
officer ot the King's houſe, having juriſdition and cog- 
nizance of tranſgreſſions within the King's houſe, and 
verge of it; as alſo of contratts made within the ſame 
houſe, whereto one of the houſe is a party. Reg. of 
Writs, fol. 185. a. and 191, 6. and Spelman's Glofſ, in 
voce Mareſchallus. 

Knights of Rhodes. 33 Hen. 8. 2. 24. See 
Knights of the ozder of St, John of Jeruſalem, 

Knight-ſervice, (Servitium militare,) Was a tenure, 
whereby ſeveral lands in this nation were held of the 
King, which drew after it homage and ſervice in war, 
eſcuage, ward, marriage, &c. but is taken away by ſta- 
tute 12 Car. 2, cap. 24. In OR jp Baok, land holden 
by 4night-ſervice is called Tainland, and land holden by 
ſocage, reveland, fol. $6. a. Servitium militare nulli niſi 

21 & regni princigibus debetur, Mat. Parif. an, 1245. 


3 


| hor 


Knights of the ſhire, ( 17:lites comitatus,) Otherwiſe 
called Knights of parliament, are two knights or gentlemen 
of worth, choſen upon the King's writ, in þleno comitatu, 
by the freeholders of every county that can diſpend 40 5, 
per annum, anno 1 Hen, 5. cap. 1. and 10 Hen, 6: cap. 2, 
who are in parliament to conjult in behalf of the com- 
mons of England, touching the publick affairs of the 
realm. Theſe, when every man having a knight's fee, 
was cuſtomarily conſtrained to be a knight, were of ne- 
cefſity to be milites gladio cindi, for ſo runs the writ at this 
day. But now cuſtom admits eſquires to be choſen to 
this office, Prod milites comitat. pro parliaments extunc 
eligend. ſunt milites notabiles de eiſdem com. pro quibus ſic 


eligentur, ſeu aliter notabiles w—_— homines generofs de 


nativitate de eiſdem com. qui ſint habiles exiflere milites, 
& gud nullus homo ſit talis miles, qui in gradu valetti & 
inferiort exijtit, prout in flatuto continetur, viz. 23 H. 6, 
In breve de Sum. ad Parl. 39 Hen, 6. in dorſo. m. 41. 
For the choice of theſe knights, ſee the ſtatutes 7 Hen, 4. 
cap. 15, 23 Hen. 6. cap. 15. with others. Their EX= 
pences are to be borne by the country, 35 Hen. 8. cap. 11. 
tho" now ſeldom or never required. "They muſt haye 
600 /. per annum. See Parliament, 

Knights of the Temple, (Templarii, otherwiſe call'd 
Templars,) Was an order of knighthood inſtituted by Pope 
Gelaſins, about the year of our Lord II17, and fo called, 
becauſe they dwelt in a part of the building belonging to 
the Temple at Jeruſalem, not far from the ſepulchre of 
our Lord. They entertained Chriſtian ſtrangers and 
pilgrims charitably, and in their armour led them through 
the Holy land, to view the ſacred monuments of Chri- 
ſtianity, without fear of infidels, This order increaſing 
and continuing by the ſpace of 200 years, was far ſpread 
in Chriſtendom, and namely here in England; but in 
proceſs of time, ſome of them at Feruſalem being (as 


Chriſtianity, or rather, becauſe they grew too potent, 
the whole order was ſuppreſſed by Clemens Duintus, 1309, 
and by the council of /7enna, 1312, and their ſubſtance 
given partly to the Knights of St, Fohn of Jeruſalem, and 
partly to other Religious. Cafſan ds Gloria Mundi, par. 9. 
Conſid. 5. and anno 1, cap. 24. Theſe flouriſhed here in 
England from Henry the Second's days, till they were 
ſuppreſſed. They had in every nation a very particular 
governor, whom Bra#ton lib, 1. cap. 10, calls Magiflrum 
Militie Templi. "The Maſter of the Temple here was ſum 
moned to parliament, 49 Hen. 3. m. 11. in Schedula ; 
and the chief miniſter XL the Temple church in London is 
{till called Maſter of the Temple. Of theſe knights, read 
Dugaale's Antiquities of Warwickſhire, 506. In ancient 
records, they were alſo called Patres Militia Templi S0- 
lomonts. Mon: Ang]. 2 part. fol, 554. | 


ſuper Evangelits cum uno claſpi habens ex uno latere quing 3 

knopas argenteas, &c, Mon. Ang]. tom, Fa P- 305» 
Known-men, The Lollards, in England called Here- 

ticks, for oppoſing the church of Rome before the Refor- 


{ mation, went commonly under the name of Knoawn-men, 
| and Zuft fa/tmen ; which title was firſt given them in the 


dioceſe of Lincoln, under J/illiam Smith, biſhop, in the 
year 1500. See Fox Martyrol. vol. 2, pug. 32. &c. 


Kidder. 


Kylyw, Some liquid thing exated by foreſters. 
Cowell, edit, 1727. | 


Kyſte, A coffin or cheſt for burial of the dead 
Cowell, edit. 1727. 


ſome report) found to fall away to the Saracens from * 


Knopa, A knob, nob, boſſe, or knot. — Textus 


Kyddiers, Mentioned in ftat, 13 E1iz. cap. 35- See 
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F'Y ABEL, The narrow ſlip of paper or parchment 
affixed to a deed or writing, for an appending ſeal, is 
called a /abel. So any paper annexed by way of addition 
or explication to a will or teſtament, is called a codicil or 
label. Cowell, edit, 1727. 

Labina, Watery land; in qua facile labitur: We 
read it in the Monaflicum, 2 tom. pag. 372. Jangue di- 
verſi ligct juxta heſpitale noctanter tranſeuntes in aquis & 
labinis perichtantur. 

Labozariis, 1s a writ that lies againſt ſuch as having 
not whereof to live, do refuſe to ſerve, or for him that 
refuſeth to ſerve in ſummer where he ſerved in winter, 
Reg. Orig. fel. 189. 

Labourers, Required to ſerve thoſe that will retain 
them for the uſual wages, 23 Ed. 3. c. 1. &c. 

Their wages aſcertained, 25 £d, 3. ft.1.c. 1 & 3. 
12 Ric, 2.c. 4. 23H. 6. c. 12.. 11 H. 7.6. 22, © 
Hf. 8. te... 95-44 8-6 $. + 

Shall be hired in a publick place, 25 Ed. 3. ff. I. c. 2. 

Shall work in ſummer where they dwelt in winter, 25 


84. Þ-#. i. £3: 
Juſtices ſhall fix wages of laboures ,25 Ed. 3. ff. 1. 


Ce 3 It £8. 3-/f. I £0. 
The” 


fines ariſing on the ftatutes of labourers granted 
to the commons in aid of their ſubſidy, 25 £4. 3. ff, 7. 


30 Ed. 3. /t. 1. c. 14. 
Reſtrictions on maſons and carpenters, 34 Ed. 3. c. 9g. 
Proceſs of outlawry againſt labourers flying into other 


countries, 34 #4. 3. c. 10. 
Labourers or ſervants flying into cities ſhall be delive- 


red to their maſters, 34 £d. 3. c. 11 
Commiſhons on the ttatutes of labourers ſhall be made 


to the juſtices of peace, 42 £4. 3. c. 6, 
The ſtatutes of labourers conftirmed, 2 KR. 2.8. 1.c. 
8. 


2 H. 5. c. 4+ 
Artificers and apprentices compelled to work in har- 
veſt, 12 R. 2.c. 3. 
Children ſerving in huſbandry till twelve years old, 


ſhall continue in huſbandry, 12 K. 2. c. 5. 


Their wages ſhall be ſettled by the juſtices in their 


ſeſſions, 13 KR. 2. /t. 1.c. 8. 2 44.6. c. 16. 

Shall not be hired by the week, &c. 4 A. 4. c. 14. 

Sha!l be ſworn in the leet to ſerve, or be ſet in the 
ſtocks, 7 H. 4. c. 17. 

The penalty for exceſſive wages to-be inflited on the 
taker, 4 H,. 5. c. 4. on the giver, 4 H. 8. c. 5. 

The juſtices of peace to make proclamation once every 
year of the wages of ſervants and artificers, 6 Z. 6. c. 3. 
8.6. c. 8. | 

A ſervant purpoſing to depart, to give his maſter war- 
ning, 23 HH. 6. c. 12. | 
- For journeymen of cloth-makers, taylors and ſhoe- 

makers ; and for ſervants in huſbandry and bargemen, 3 


& 4 Ed. 6. c. 22. | 


The hiring and wages of ſervants regulated, 5 E1, 


Co 4+ | | 
The wages of ſervants, labourers and artificers, ſhall 
be ſettled by the juſtices of peace, 5 £1. c. 4. ſed. 15. 
Penalty of giving greater wages, 5 £1. c. 4. ſed, 18. 

| Refuſing to work at harveſt to be ſet in the ſtocks, 5 


El. c. 4. ſett. 22. 

Women obliged to ſerve, 5 El. c. 4. ſe. 24; 
- None above 21 obliged to be apprentice, 5 £7. c. 4. 
/eft. 3b. 6 

Fees to juſtices, &«. ſitting to execute this ſtatute, 5 


El. c. 4. fett. 38. 
Minors bound by indentures of apprenticeſhip, 5 El. c. 


4-43 
Capias may be granted againſt ſervants, &c. departing 
into other ſhires, 5 El. c. Sn 47» 
Of what labourers the juſtices of peace may aſleſs the 


wages, 39 El.c. 12, 1 Jac. 1.c. b. 


LA 0 


Juſtices to hear and determine of 
and labourers not exceeding 10 [, 6 yn hgpd — 
£ a to the tinners in the Stannaries, 27 Geo, 2, 
Juſtices may puniſh ſervants on | 
ters, 20 Geo, 41 Ig. /ef. 2. 0 SOPent of the made 

The 20 Geo. 2. c, 19. ſhall extend to all 
ployed in huſbandry, though hired for leſs 
31 Gee. 2,c. 11. ſeft, 3, 

| 1M oy Bone-lace, 

ace S a word mentioned in 

and there ſignifies a fathom, Corvell, A Fe _ 
_ Laches, (from the French /dcher, id et, "42g or 
lache, ignavus, and ſignifies flackneſs or negligence aa 
pears in Littleton, ſet. 403 & 726. where laches 'of = 
try 1s nothing elſe but a negleCt in the heir to enter; and 
probably it may be an old Engliſh word ; as when we ſa 
there is /aches of entry, it is all one as if we ſhould "ky 
there is /ac# of entry ; and indeed it hath no other Tx 
fication ; for ſo it is uſed, Lztt, fol. 136. and Old Nat, 
Brev. f. 110. So where a man ought to make or dy a thing 
and he makes or does it not, one cannot have an aſliſe of 
his laches, but muſt take an aQion upon the caſe, See 
Coke on Litt. fol. 246 & 380. 

Lata, A defect in the weight of money : A/iſum eſt 
de moneta quod vetus moneta currat, unde quelibat libra fit 
lata, 2s. bd. ad plus, & illa libra que plus iactavit, & 
denarii gui plus laEtaverint, perforentur & reddantur, &&c. 
From hence we derive the word /ack, Du Freſne. 

Lada, A lade, lath or court of Juſtice, from Sax. 
lathian, to convene or aſſemble. Hence the annual court 
at Dim-Church in Romney- Marſh held about Michaelmas, 
for the eleion of a bailiff and other officers, is called 
the-lath, and Dim-church-lath, See Leits, 

Lada, A purgation by trial, from Sax. /adian, to 
purge by ſubmiſſion to any legal method of acquitment, 
Hence the /ada ſimplex, and the lada triplex, or lada plena 
among our Saxon anceſtors, mentioned in the laws of 
King Ethelred and of Hen. 1. See Spelman's Gleſjary. 

Lada, A lade, load or courſe of water. Ex parte 
ſclicet orientali navigit vel ladz uſq; ad locum qui dicitur 
Gange/tede. Hiſtor, Ramel. edit. Gale, cap. 113. where 
nauigium is properly navigerium ; and Spelman tells us, 
that /ada is a canal to carry water from wet grounds, but 
it ſometimes ſignifies a broad way, viz. unde placitum 
fuit inter eos, Sc, viz. Duod omnes ladz guas monachi fe- 
cerint in illo mariſco obſtupantur, excepta illa magna lada 
que vadit ad Wittleſmare, Ec. per quam monachi adducunt 
_—_ ad conſtruttionem monaſterii, Monaſt, 1 tom. pag, 

$4- | | 
Lade, Lode, z. e. the mouth of a river; from the 
Sax, ladian, furgare, becauſe the water is there clearer z 
from hence Crickdale, Lechlade, Ec. 

Laedoutun, Reproach. Facetiam in ſermone plurimam 
obſervant dum vel ſales vel laedoria nunc levi lingua nun 
mordaa, Girald. in deſcrip. Camb. cap. 14. 

| Lafoddfwick, 1s derived from the Saxon Hlaford Do- 
minus, & ſwic proditio; infidelitas erga Dominum, a be- 
traying our Lord and Matter, In the laws of Henry I. 
cap. 13. Dugdam placita emandari, (i. Puedam crimina 
expiari) non peſſunt, huſbrech, bernet, openthefe, eber- 
math, and /afordfwick, which word is alſo found in Canu- 
tus's laws, cap. 61, which ſome authors have written 
corruptly /abord/ith. Cowell, edit. 1727. * 

Laga, (/ex,) The law, Lagam Regis Edwardi vob:s 
reddo, cum illis emendatianibus, quibus pater meus tam 
emendavit, ſays Magna Charta. Hence we deduce Saxon- 
lage, Mercen-lage, Dane-lage, &c.. | 

Lagan, At hrft, was that right which the chief lord 
of the fee had to take goods which were caſt on the ſhore 
by the violence of the ſea; but afterwards it Lgnifed a 
right which any one had to goods which were ſhip-toreck 
ud and floating in the ſea, "I hus Braeton, v2. Que þ 
in mare longius a littere inveniantur, ita ut con/tare non poſe 
fit ad quam terram efſent applicande, tunc quicquid ita ms 
ventum fuerit, erit inventorts, adeco guid 1n nullius bonis eſſe 
dicantur, & dicitur a nantibus lagan. Lb. J- Cap: 2 


ſervants em- 
than a year, 


But now lagan is taken tor goods ſunk in the ſea, from 


Sax. Lievan, cubare, & non a linande, See Flotlom. 
; £g4ny ) 1 & F Lage- 


L AN 


Lagedayumi, Zaghdey, A law day, or time of open | 


court, Cowell, edit. 1727. | 

Lageman, or Lahman, (Lagamannus) Homo legalis 

ſeu legitimus 3 ſuch as we call now G129d men of the jury. 
| "We find the word in Domeſday, and in the laws of Zdivard 
the Cinfeſſor, cap. 38. thus, Poſtea inquifiſſet juſtitia per 
lIaygamannos, & per meliores hamines de burgo, &c. But 
in libro albos de Southwel, Ulvet the fon of Forne is ſaid to 
have been /agaman of the city of York, Where doubt 
| leſs it ſignified ſome chief officer, as judge or recorder. 
My Lord Cote in his Comment on Littleton, ſcft. 73. was 
of opinion, that a lageman was he who had focam & /a 
cam ſuper homines ſuos, i. e. who has a Juritdiction over 
their perſons and eſtates, and thoſe were the thaines or 
harons of that age 3 fo that this Ulvet the ſon of Forno, 
might be one of the barons who lived in York. 

; uh and Lambard were of the ſame opinion, that 
the word ſignified the thanes, called afterwards barons, 
who ſat as judges to determine mens right in courts of 
iuſticez as, in Senatus conſult. de Monticolts Wallte, cap. 
3. 'tis ſaid, let 12 /ahmen, which Lambard renders men 
of law, viz. fix Engliſhmen and fix J/elſh, do right and 
juſtice, &c. Cowell, edit. 1727. 

Lagen, (Lagena) Fleta, lib. 2. cap. 8, 9. In an- 
cient times it was a meaſure of ſix ſextarii. Hence per- 
haps our Flagon. Donatio inſuper de ſex lagenis olet annua- 
tim, Charta 2 Edw. 3. m. 25 n. 82. The Lieute- 
nant of the Tower has the privilege to take unam lagenam 
vini, ante malum & retro, of all wine-ſhips that come 
up the Thames. Sir Peter Leyceſtcr, in his Antiquities of 
Cheſhire, interprets lagena vint, a bottle of wine, See 
Minftrel. 

Lagon, or Lagan ls ſuch a parcel of goods of the 
mariners in danger ot ſhipwreck caſt out of the ſhip; and 
becauſe they know they are heavy and fink, they faſten 
to them a buoy or cork, that ſo they may find and 
have them again. If the ſhip be drowned, or otherwiſe 
periſh, theſe goods are called /zgan or /igan a ligands, 
and ſo long as they continue upon the ſea, they belong 
to the admiral, but if they are caſt upon the land, they 
are then called a wreck, and belong to him that hath 
the wreck, as appears in Co. lib. 5 fol. 106. 


Lahdlite, Lagllite, Laghllite, Tranſgreſſi legis, A 


breach of the law, and ſometimes the puniſhment for | /e 


breaking the law. $87 guis Det reftitudines per vim teneat, 
ſoboat labſlite cum Dacis, plenam W ytam cum Anglis. Leg. 
Hen, 1. cap. 13. Lamb. Explic: of Saxon Words, verbo 
Mul&a. | | 
Laia, The ſame with /ada. Mon. Ang]. 1 tom. 
Pap. 483. A broad way in a wood. | 
airwite, Lecherwite, Legergeldum. Pena ve/ 
mulita offendentium in adulterio & fornicatione, which 
| qe. did anciently belong to ſome lords of manors, 
n reference to their villains and tenants, which Feta, 
lib. 1. cap. 47. ſeems to infer. See Co. 4 Infl. f. 206. 
Lammas:day, (mentioned in ſtat. 23 Hen. 8. cap. 
4.) Is the firſt of Augu/?, and fo called qua/i lamb: maſs, 
becauſe lambs were not fit to eat, they were grown too 
big ; aliter, from the Saxon hlafmeſſe, 9. d. loaf-maſs, be- 
Cauſe on that day the Engliſh made an offering ot bread 
made with new wheat. On which day the tenants that 
held lands of the cathedral church of Yor#, (which is de- 
dicated to Peter ad Vincula) were bound by their tenure 
to —_ a live lamb into the church at high maſs on that 


day. See Gule of Augult. | 


Lamp black, To what duties liable, 4 7/717. & M. 


C 5. ſeft. 2. 
ampirays, See Fiſh. 

Lamps, Phe Lights, Paving. ; 

Lancaſter, Perſons outlawed in Lancaſhire to forfeit 
only what they have in the county, 9g H. 5. c. 2. 18 
HH. 6. c. 13. 2 H. 6. c. 2. 31 H. 6. c. 6. repealed, 33 
fl. 6. c. 2: | 

Juſtices to be appointed under the King's ſeal of Lan- 
cafter, 27 H. 8. c. 14. ſeft. 5. 

| The ſufficiency of jurors to indict a perſon in Lanca- 
ſhire who dwells in another county, 33 H. 6. c. 2. 

Proclamations of fines how to be made, 37 H. 8. c. 
Ig fea, 2. | 

VorL. H. 
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Proclamation upon exigent to be awarded into Lanca- 
Hire, 5 & 6 Ed. 6. c. 26. 

Lands ſevered from the dutcliy, reuriited to it, 2 && 
3 Ph. & Mer. c. 20. 

Chancellor of the dutchy and county palatine may 
grant commiſſions to take affidavits, 17 Geo. 2. c. 27. 

A quay to be made at Lanca/ter, 23 Ges. 2. c. 12. 

Regulations of retorns of writs in Che/ter and Lanca- 


fer, 22 Geo. 2. c. 46. ſoft. 3c. | 
Land, (Terra) In a cenerz] and legal fignification, in- 


cluceth not only al} kinds of grounds, as meadows, paſ- 
ture, arable, wood, &c, but houſes and 21! edifices what- 
loever; but in a more reſtrained ſenſe it is taken only 
for arable ground. Co. on Litt. lib. 1. cap. 2. ſect. 14. 
ſays, Terra eft nojmen generalifſimum & comprehendit ones 
ſpecres terre, but properly terra dicitur a terendo, quia vs - 
mere teritur; and anciently it was written with a ſingle 
r. and in that ſenſe includes whatever may be plowed, 
The earth hath in law a great extent upwards, for Cujus 
&ft folum ejus eft uſque ad ce:lym. Co. g Rep. Alured's cale. 

Where land ſhall be taken as money, ur money as 
land, ſee 14 Vin. Abr. tit. Land, | 
Pom, A lawn or open field without wood, Corvell, 
edit. 1727. | | 

Land-boc, A charter or deed whereby lands or tene- 
ments are given or held. Sic Anglo-Saxones chartas & in- 
ftrumenta nuncuparant, pradiorum ſefſiones jura & fir- 
mitates continentia, lays the learned Spelman. Cowell, 
edit, 1727. 

Loend-cheap, An ancient cuſtomary fine, paid either 
in cattle or money at every alienation of /and lying in 
ſome peculiar manor, or the liberty of ſome borough. 
As at Malden in E/jex, there is yet a cuſtom, that tor 
certain houſes and land fold within that borough, thit- 
teen pence in every mark of the purchaſe- money ſhall be 
paid to the town; and this cuſtom of Jand cheap they 
claim inter alia, by a grant made to that town by the 
biſhop of London, Anno 5 Hen. 4 Somner in his Saxon 
Diftionary ſays, Land-cheap of fortaſſe pretium funat 
pattn datum vel debitum, The Word is allo read in Spet, 
de Concil. vol. 1. fol. 502. 

Landea, A ditch made near wet lands to receive the 
water, and carry it into the ſea: Vera judicia & awarda 
aciat de wallis, landeis & twatergangiis. 


the landlord: From the Sax. /and, terra, and rica, rec- 
tor. Et omnis emat jibi legam 12 oris dimidium Landefrico, 
dimidium Wapentako. Leg. Ethelred. cap. 6. 

Landegandman, Was one of the inferior tenants of 
a manor. Cuſtumariorum genus ſeu inferiorum tenentiumn 
manerit, ſays the learned Spelman, who adds,—Occur- 
rit vox in cuſiumar. de Hecham. 


Land-gable, ls a tax or rent iſſuing out of land, ac- 


cording to Domeſday. Cenſus predialis vel tributum quod 
a prediis colligitur, that 1s, ſays Spe/man, a penny for 
every houſe; the Hl uſe pridgavel tor landgavel. 

This landgavel or landgable in the regiſter of Domeſday, 
was aA quit-rent for the fite of a houſe, or the land 
whereon it ſtood, the ſame with what we now call 
ground. rent. Tochi filius Outi habuit in ctvitate xxx 
manſiones preter ſuam hallam & duas ecclefias & dimidiam 
——E& ſuper manſiones habuit locationem, & preter hoc de 
_—_— unum denarium, id eſt, landgable. Domeſday, 

incoln. b 


Landimers, ( Agri menſores,) Meaſures of land, ſo 


called of old. | 

Landirecta, Thoſe ſervices and duties which in the 
Saxon times were laid upon all that held /and, which 
were three obligations called trinoda neceſfitas, expedi- 
tion, burghbote and brighbote : Which duties the Saxons 
did not call ſervitia, becauſe they were not feudal ſervices 
arifng from the condition of the owners, but /andirefea, 
rights that charged the very land whoſoever did pofleſs it, 
churchman or layman. Fide x 49ers of Feuds, c. 10. 

Landlow. See Diſtreſs, Leaſe, Rent, Tenant. 

Land-man, Terria, The terre- tenant, 

Land-tar, The ancient method of taxation was by 
eſcuage, which was on lands held by knight-ſerviee ; 
and by tallage on the cities and boroughs, and it was 

4U | madg. 


Landefricus, (Lanfricus) The lord of the ſoil, or 
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tnade in this manner: When the King wanted money 
for his wars, thoſe tenants that did not attend him in 
perſon, paid him an aid, and the aid was afleſſed before 
the juſtices intinerant. It was generally a gift of all the 
inhabitants as a body corporate ; if they did not give ac- 
cording to the wants of the Crown, the juſticiar enquired 
into their behaviour, and if there were any forfeitures of 
their charters, quo warrants's came out, to ſeize their 11- 
berties into the King's hands. But £4. 1. found this 
way of taxing by eſcuage and tallage to be very incom « 
plete; becauſe wars were drawn out into great length 
and expence ; and therefore he formed into diſtin& bo- 
dies, the tenants 7 capite that held great baronies, and 
theſe were called the barones majores, (the now peers of 
parliament ;) and the repreſentatives of the harones minores 
and of ſeveral corporations, 22z. the citizens and bur- 
geſles, of whom he made one body ; which now com- 
poſes the houſe of commons. Gb. Treat. of the Excheq. 
192. | 

| "Kh Edward the Firſt granted the people Magna 
Charta, which they had long contended for, and alſo the 
charter of the foreſts; and for Magna Charta they granted 
the King a fifteenth, by the name of Puindecimam partem 
omnium bonorum; fo that inſtead of particular afleſſments 
in cities and boroughs, there was one univerſal afleſiment 
of the fifteenth of all their ſubſtance : "This fifteenth ſeems 
to have been at br{t made out of the eccleſiaſtical tenth ; 
for the popes claimed the tenths of all benefices; it was 
therefore ealy to know, by the pope's colleCtions of his 
tenths, what was the value of every eccleſiaſtical bene- 
fice, for the pope's tenth was reckoned at 2 s. per pound, 
and therefore the fifteenth muſt be 1s. 44, The bcne- 
fice conſiſted of the glebe and the tenth part of the town- 
ſhip; therefore by the value of the benefice, deduQting 
the glebe, they knew the true value of the townſhip, and 
how to ſet a fifteenth upon it: So that the fifteenth of 
the townſhips were certain ſums, that were ſet by the 
King's taxors and colleCtors under the a& of parliament ; 
and commiſſions were granted to the taxors and collec- 
tors of them under the Great ſeal : but in colleCting of 
the fifteenths the ſums only appeared in the books below. 
And the collectors of every townſhip, either returned their 
colleCtion into the Exchequer, or elſe there were head 
collectors for the whole county, who returned it thither ; 
there were likewiſe commiſſioners appointed, to ſuperviſe 
ſuch taxation and colletions; But about the time of 
Edward III. there were certain eſtabliſhed ſums ſet upon 
every townſhip ; and ſo, as the King's wants increaſed, 
they gave one, two, or three fifteenths. Gulb, Treat. of 
the Excheg. 193, 194- 


We find in the times of 7exry the Eighth, Queen F/:- | 


zabcth, and King James the Firſt, that they raiſed both 
ſubſidies and fifteenths; this was, becauſe the value of 
_ things increaſed, and therefore the old fifteenths were 
not according to the then true value of townſhips. And 
therefore they contrived that the ſubſidy ſhould be raiſed 
by a pound-rate upon lands, and likewiſe a pound-rate 
upon goods; and we find in the ſubſidy 4 Car. (which is 
| {aid to be the greateſt ſubſidy that ever was given, and 

which paſled upon the petition of rights) there was 4 5s. 
in the pound laid upon land, and 2s. 8d. upon goods ; 
now 45. upon land amounts to three fifteenths, and 
25. 84. which was upon goods to two fifteenths; but in 
this they had no regard to the old rates made in the tax- 
book of the ſeveral townſhips, otherwiſe than to diſcover 
the value of the lands; but a method is chalked out by 
the aCt of parliament to appoint commiſſioners, aſleſlors, 
and colleAors, in order to rate and get in the ſaid ſub- 
fidy. This was found very inconvenient, becauſe the 
commithoners uſed to be favourable to their own country, 
therefore it was found neceflary to revive o far the ancient 
method, as to appoint a certain ſum; and in the time of 
the civil war, the long parliament would not ſettle any 
perſons to appoint commiſſioners, but the appointment of 
commiſhoners were made in the act itfelf: And in this 
new inanner of taxing, they appointed the ſum to be 
levied on each particular county, in the aCt itſelf; as well 
as the commiſhoners names, and where to levy it: And 
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| 
the fix aſſociated counties, viz. London, Middleſex, Keni 
Suſſex, Surry, and Zertferd, being not ſpoiled Ns ns | 
in the civil wars, and more hearty to the parliament in- 
tereſt, were taxed higher than any other counties in 
England, Gilb. Treat. of the Excheg. 194, 195, 196, 
Aſter the revolution, to ſupport King //illiam in his 
wars with France, it was neceſſary to come into a land- 
tax ; and from 1684 to 1693, the tax was made by a 
pound rate, like the former ſubſidies; but when the peo- 
ple found that the war was like to hold, about 16 
the tax was mightily leſſened, every body being willing 
to eaſe his neighbour ; and then they came to lay a rate 
upon every county, and the affociating counties, being 
very zealous for the government in the revolution, and 
having taxed themſelves higher than their neighbours in 
1693, it was argued that thoſe counties were better able 
to bear the tax, and therefore in 1693, they laid the 
diſproportioned ſums that are now the itandard of the 
land-tax . Let us now compare the ſublidy law, 4 Car, 1. 


with the preſent land-tax, and conlider the manner of 


gathering them. Gb. Treat. of the Excheq. 

In the old time, according to the way of making war 
then uſed, the tenants per baroniam, and by knight- 
ſervice, as is herein before mentioned, were obliyed to 
be in the camp 4o days, at their own expence, and the 
eſcuage was levied upon the defaulters ; but when the art 
of war improved, and armies were brought into the field 
that continued a long time, they made their taxation by 
way of ſublidy; which was ſo much in the pound upon 
the perſonal and real eſtate ; as the ſubſidy of the fourth 
of King Charles was 2s. 8d per pound on the perſona), 
and 4s. per pound on the real eſtate; and where there 
were different times of taxation and collecting, they were 
called ſo many different ſubſidies ; and the ſpiritualty 
gave their tax in convocation, and the temporalty in 
parliament ; but the convocation-tax always pafled both 
houſes of parliament, ſince it could not bind as a law till 
it had the conſent of the legiſlature. Their tax was 
made according to the rate in the King's books, and 
ſince a tenth was paid yearly to the Crown, they only 
taxed the other nine parts as they ſtood in thoſe hooks, 
Gulb, Treat. of the Excheg. 197, 198. 

'The temporalty and fpiritualty were taxed in the fame 
manner as to their perſonal eſtate, but as to their real 
eltate, what was given in convocation excuſed their tax 
quoad their ſpiritualties. The commiſſioners for executing 
the aCt, were appointed by the Lord Chancellor, Lord 
Treaſurer, or other great officers of the Crown, or any 


two of them, the Lord Chancellor being one. G16. 


Treat. of the Excheg. 198. 

The preſent land-tax, though it follows the plan of the 
ſubſidies, viz. in taxing ſo much on the perſonal, and io 
much on the real eſtate, yet it differs in two material 
circumſtances, viz. that there is a ſum impoſed on each 
particular county, and that the commiſſioners are, named 


in the a& itſelf; this came in in the time of the civil 


war, in this manner ; they had firſt taxed according to 
the pound-rate, but when the zeal of the people fell off, 
they found-it neceflary to ſet a ſum upon each particular 
county ; and lo they taxed them according to the hi heft 
ſum that had been levied in ſuch county, and ov iged 
them to make it up; and they being then in oppoſition 
to the Crown, they named the commiſſioners in the act 
itſelf; and this way of taxing was afterwards followed at 
the reſtoration, becauſe they found it for the eaſe of the 
Crown to name particular ſums in the a& of parliament, 
and then they named commiſſioners allo, who were ts 
aſſeſs and rate each particular inhabitant. The commil- 
ſioners by the ſubſidy, were duly to execute that act; 
but by the land-tax they were direRted in a particular 
manner how they ſhould do it: that is to ſay, by making 
the diſtribution of the particular ſum upon each _parit- 
cular hundred, lathe and wapentake ; but by both laws, 
they were to ſubdivide themſelves, and the reſpe£lve 
commiſſioners were nc to act out of their diftria. The 
commiſſioners by the land tax are to give a note to the 
receiver general, of the names of the acting commiſſioners, 


and ſums in each diviſion. We do not find this ___ 
i 
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.. the old ſubſidy law, becauſe it was not neccflary, 
O e there was not a particular ſum impoſed on cach 
om The commiſſioners, both in the ſubſidy and 
ret were to iſſue their precepts to the con{tables 
| other inhabitants, and to appoint afſfſors; and by 
both laws, the commiſſioners are to give them in charge, 
abs a juſt aſſeſſment, and to return ſuch afleſ[ments 
ihe commiſſioners ; who by the land tax were to re- 
turn the names of colle&tors, And by both laws, the 
rſons aggrieved might appeal from the afleſlors to the 
[mmiſſioners 3 and alſo {tock upon land is excuſed from 


paying as perſonal eſtate. Gb. Treat. of the Excheg. 


00. 

199 the ſubſidy law, the commiſſioners appointed co]- 
leRors ; but by the land-tax, the aſl:flors brought in 
the names of the collectors ; becauſe the place was anſwer- 
able for the ſums ſo aſſeſſed, until they w-re paid in to 
the receiver general; and therefore it was neceſlary that 
the aſſeſſors ſhould appoint colleQtors : But by the ſubſidy 
law, there was no particular ſum locally fixed ; and 
therefore the colletors were appointed by the commiſ 
fioners, who acted in behalf of the Crown; and the 
colle&tors names were returned in, by both laws, to the 
receiver general or high colleQors ; and this diſpoſition 
was, that the receiver might know in whole hands the 
money was. In the ſubſidy, the comnuthoners appointed 
the high collectors in each ſhire and divihon, to whom 
the ſub-colletors were accountable, and the high col- 
leftors were accountants to the Exchequer 3 and one du- 
 plicate of the aſſeſſments was given to the high collector, 

and the other returned into the Exchequer, to be a charge 
upon the high colle&tors receipt : But according to the 
frame of the Jand-tax, the recciver is now appointed by 
the Lord Treaſurer ; and by this law, a duplicate of each 
particular diviſton is to be ou to the receiver general, 
and another to be returned into the Exchequer; the du- 
plicate returned to the receiver, is to charge the collectors, 
and that returned into the Exchequer, to charge the re- 
ceiver general. Gilb. Treat. of the Exchegq. 200, 201. 

The high colleQtors by the ſubſidy law, gave ſecurity 
to the commiſſioners by recognizance, to anſwer the mo- 
ney by them received ; but now, the receiver general, by 
the conſtitution of the treaſury gives ſecurity to the crown. 
In the ſubſidy law and land-tax, the under-colleCtor was 
to diſtrain the parties refuſing to pay the ſum aſleſled : 
And by the ſubſidy Jaw, the under-collectors paid in the 
money colleCted to the high colleftor, who was an ac- 
countant at the Exchequer; but by the land-tax, the 
colleQors are to pay in the money to the receiver, and he 
1s the accountant at the Exchequer. If the collectors 
did not pay in the money they had colleRed to the re- 
ceivers, the commiſſioners were to impriſon them, and 
ſeize their effes ; but if the proportion was not an- 
lwered, the place itſelf was anſwerable, by a re- aſſeſſment 
of the commiſſioners. By both laws, the colle&tors had 
precepts and aſſeſſments delivered ; and, under ſuch pre- 
cepts, had authority to diſtrain the lands and goods of the 
perſons ſo afſeficed, by virtue of the aft. By both laws 
the parties were to be taxed for goods, in the place where 


they dwelt, By both laws the diſtreſs was to be fold, 


and the overplus paid to the owner ; by the ſubſidy law, 
in eight days; by the land-tax, in four days: And for 
negleCt or refuſal to pay, and failure of diſtrels, the party 
to be impriſoned. By the ſubſidy law, all the commil- 
oners joined in one certificate; but now the commil- 
loners in each diviſion return their eſtates, which are a 
arge upon the receiver general ; but in the land-tax, if 

4 non-payment in any place be certified by the receiver 
under his hand, Exchequer proceſs is to iflue againſt the 
ating commiſlioners, By the land-tax, if land doubly 
taxed comes into proteſtant hands, and they get a certi- 
bicate from the commiſſioners, and prove the truth of the 
certificate before the barons, by two credible witneſles, 
e court of Exchequer is impowered to diſcharge ſuch 
um from the pariſh or townſhip in which the lands lie, 
and that diſcharge is carried to the houſe of commons, in 
order to be Ciſcharged out of the general ſum the next 
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| Land-:tenant, Ts he that aQually poſſcfles the land, 


or hath it in manual occupation. 14 Fd. 3. flat, 5. 
cap. J- 23 Ed. 3. cap. i. 26 Ed. 3. fiat. 5. cap. 2. 
dee 'UfTCre-tenant, and 12 Rich. 2. rap. 4. 4 Hen. 4. 
cap. 8. It 1s joined with this word poſſeſſor, as ſynonymous: 
Stat. 1 Hen, 6. cap. 5. 

Langemannt, tem tn ipfa civitate erant 12 Lange- 
manni, 1, e, Habentes focam & facam. Domeſday, tit. 
Lincolnſcire. Sir Edward Coke writes them Laznnemanni, 
and interprets them lords of manors, Habentes ſcam & 
ſacam de tenentibus & h:minibus ſuis 1 Inſt. fo. 5. a. 


merly worn by the monks, which reached down to their 


| knees; fo called, becauſe Lanea fit, We read it in the 


Monaft. 1 tom. pag. 419. 4d veſtindum autem ſuſci- 
prunt, Fe. dus langeola & rmma lanea. | 
Lanis de crelcentia Walffae traducendis abſque 
culttuna, &c. Is a writ that lieth to the cuſtomer of a 
port, for the permitting one to pals over wools' without 
cuſtom, becauſe he hath paid cuſtom in /Yales before. 
dee the Reyi/ter, fol. 279 

Lanterium, The /antern, cupolo, or top of a ſteeple. 
Cowell, edit. 1727. — IValterus Skyrlaw Epiſcopus 
Dunelmenſis (obiit 1405) magnam partem campanilis, vulgo 
lanterii, mni/teri Eboracenſts conſtruxit, in medio cujus oþe- 
ris arma ſua poſuit. Angl. Sacr, p. 1. pag. 775. 

Lano niger, A ſort of baſe coin. Cowell. edit, 1727, 

Lapis calaminaris, To what duties liable on EXPOr- 
tation, 4 //ill. & Ma. c. 5. ſedt. 2. 8B & g Will. 3. c. 
20. }. 9. 

Lapis inarmozius, A marble ſtone, ©ui guidem 
Henricus de Cliff (clericus rotulsrum) in magna aula 
Weltmin. epud lapidem marmorium 22 preſentia demini 
cancellarii ſacramentum, &c. Clauf. 18 Edw. 2. in 1. 
dorſo, The maible ſtone is about 12 feet long and 
teet broad, and remains to this day at the upper end of 
We/tminſter- Hall, where there is alſo a marble chair pla- 
ced at the middle of it, in which our Kings anciently 
fate at their coronation-dinner, and at other times the Lord 
Chancellor ; but over this marble table and chair, are 
now ereAed the courts of Chancery and King's Bench, 
See Orig. Juriſd. fol. 27. 

- F908 pacis, 'l he ſame with Mſculum patis;, Du 
reſne. 

Lapſe, (Zapfus) Is the omiſſion of a patron to preſent 
to a church, within fix months after voidable ; by which 
neglect, title is given to the ordinary to collate to the 
ſaid church: We ſay, that benefice 1s in /apſe or lapſed, 


ped his opportunity. 13 £liz. c. 12. T his /apſe happens, 
as well when the patron is ignorant of the avoidance, as 
when he is privy, except only upon the reſignation of the 
former incumbent, or the deprivation upon any cauſe com= 
prehended in the ſtat. of 13 Eliz. 12. Panir, in cap. Duia 
diverſitatem, num. 7. de conceſ}. prebend. &c, In which 
caſes the biſhops ought to give notice to the patron, 

No lapſe ſhall run againſt the King, 17 Ed. 2. Be. 1, 

The King's ancient right to preſent, in caſe the ordi- 
months expired, 25 Ed. 3. /t. 6b. /. 4. | 

No lapſe without notice to the patron on a depriva- 
tion, iþſo fatto, 13 Eliz. c. 12. f. 8. or on avoidance 


virtue of 13 & 14 Car. 2. c. 4. ſe, x6. See Advow: 
ſon, Py2erogative, Pzeſentment, Simony. 

Larceny, (Fr. /arrecin, Lat. latrocinium) Is a theft 
of perſona] goods or chattels in the owner's abſence ; and 
in reſpect of the thing ſtolen, it is either great or grand, 
or ſmall ; grand larceny is where the things ſtolen, though 
ſeverally, exceed the value of 12 d. petit larceny is when 
the goods ſtolen exceed not that value. Cowell, 


of them be never ſo ſmall, is guilty of felony ; but it is 
ſaid to be no felony for one reduced to extreme neceflity 
to take ſo much of another's viuals, as will ſave him 
from ſtarving ; but if ſuch neceſſity be owing to his un- 
thriftineſs, it is far from being an excuſe, 1 Hawk. P. 


ear. Gilb. Treat. of the Excheg. 203, 204. See Sub- 
bl Tax, 


| C. 93» 


But 


Langeoltum, An under-zarment made of wool, for- 


whereunto he that ought to preſent hath omitted or {lip-- 


nary did not collate within one month after the fix 


by fimony, 31 £1. c. 6. /. 7. or on a deprivation by 


A perſon who ſteals the goods of another, let the value 
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But here we muſt obſerve the difference between grand 
and petit larceny, which is again divided into ſimple and 
mixt larceny : Simple grand larceny is the felonious and 
fraudulent taking and cartying away the perſonal goods 
of another, not irom his perſun, nor out of his houſe, 
where the goods are above the value of twelve pence, 
but if of that value, or under, then it is petit larceny ; 
if from his perſon, or out of his houſe, it is called mixt 
larceny, but hath no greater degree of guilt attending it 
at Common law, than ſimple larceny, for in both caſes 
the offender was allowed the benefit of his clergy, but 
is at this time in ſeveral inſtances excluded by acts of 
parliament. $S. P. C. 27. Crom. 33. H:P. C. 74. 
1 Hawk. P, C. 97. 

If two or more perſons together ſteal goods above the 
value of 124. every one of them is guilty of grand Jar 
ceny, for each perſon is as much an offender, as if he 
had committed the fact alone. S. ÞP. C. 24. Crom. 36. 
#LF. 6 0. 

Alſo if one at ſeveral times ſteal ſeveral parcels of 
goods, each under the value of 12.4. but amounting in 
the whole to more, from the ſame perſun, and be found 
guilty thereof on the ſame indictment, he ſhall have 
judgment of death as for grand larceny. S. P. C, 24. 
Crom. 36. H. P.C. 7. 1. Hawk. P. C.g5. 

If one be indicted for ſtealing goods to the value of 
ten ſhillings, and the jury find ſpecially that he is guilty, 
but that the goods are worth but ten pence, he ſha'l not 
have judgment of death, but only as for petit Jarceny. 


12 Hawk. P.C. gs. | 


All thoſe who are under a natural diſability of diſtin- 
guiſhing between good and evil, as infants under the age 
of diſcretion, ideots and lunaticks, are not puniſhable by 
any criminal proſecution whatſoever, and conſequently 
can't be guilty of felony. AH. P. C. 10. 1 Hawk, P. 
C. 2. 

Alſo a feme covert is ſo much favoured, in reſpect of 
that power and authority which her huſband has over 


| Het, that ſhe ſhall not ſuffer any puniſhment for commit- 


ting a bare theft in company with, or by coercion of her 
huſband, Kelyng 31. S. P. C. 26. 1 Hawk, P. 
C. 2. 

But if ſhe be guilty of treaſon, murder or robbery in 
company with, or by coercion of her huſband, ſhe is pu- 
niſhable as much as if ſhe was fole. S. P. C. 65. 1 
Hawk. P. C. 2. 

Alſo a feme covert may be guilty of larceny, if ſhe of 
her own voluntary a&, or by the bare command of her 
huſband, ſteal the goods of a ſtranger, but not if ſhe ſtea] 
her huſband's, becauſe a huſband and wife are conſidered 
but as one perſon in law; and the huſband by endowing 
his wife at the marriage with all his worldly goods, gives 
her a kind of intereſt in them ; for which cauſe, even a 
ſtranger can't commit larceny in taking the goods of the 
huſband by the delivery of the wife, as he may by tak- 
ing away the wife by force, and againſt her will, toge- 
ther with the goods of her huſband, 8. P. C. 6s. 1 
Hawk. P. C. 2, 93. 


T1. Of what nature the things taken muſl be, to conſii- 
tute the offence felony. 


2. How far the goods ought to belong to another ; and 
what ſhall be deemed a felinicus and fraudulent taking and 
carrying away. 

3. Where the offender is or is not excluded his clergy, or is 
to be tranſported. 


I. Of what nature the things taken mufl be, to confiitute 
the offence felony, | 


Here it may be proper to take notice, that in the times 
of the military tentures every tenant was obliged to at 
tend in the camp ; and there being no proviſion made 
out of the publick ſtock for them, as there is nuw-a- 
days for our mercenary ſoldiety, it was neceſſary for 
every freeman to carry with him his own proviſion ; 
which obliged them to a very ſevere and rigid juſtice up- 
on all perſons who ſhould violate any man's property ; 


L'AR 


otherWiſe camps would have bcen ſc! f in 
violence, and every man would have pant Vera 
neighbour's ſword, and not by his enemies. He Pm: 
learned the inſtitution of puniſhing theft \ Ale they | 
from thence they derived it into their ed) Pk Bees 
conſiſting of the ſame orders and conditions of Si ich 
was neceſſary that the ſame meaſures of juſtice ſh Is 2 
uſed both at home and in the camp; for they wary be 
underſtand that a freeman ſhould be puniſhes oth wy 
in the camp than in the civil {tate, as they er a 
tice was the ſame, and could not alter with the 41. 
tion of countries and places ; and therefore it is t] 946 
this puniſhment our law Ciffers from the Roman _ 
ſaic law, which only obliged thoſe fort of offer... . 
the reft.tution of four-fold, and cuſtom hath +» nick 
the method ; for ſhould we admit a reſtitution hom fuch 
profligate offenders, we ſhould have no end of rapins nd 
violence. $8, P. C. See Exod. xxii. CTY 

Hence we have thc reaſon of the diſtintion betwec 
the real and perſonal property, and why our Common 
law does not puniſh the ſtealing of corn or orals ot 
ing, or apples on a tree, or lead on a church or houſe 
with death, becauſe the'e never came under the cam 
diſcipline; and therefore it was not neceſſary tov ns, 
this fort of property with ſuch languinary laws \ i 
the redreſs may be by a civil aftion. 12 Af. = Br. 
Coron. 77. Cramp. 37. $8.P.C. 25. b. 1 Abd, 89. 
Allen $3. 2. Keb. 875. 1 Vont. 187. - 

But if they are ſevered from the freehold, whether by 
the owner, or even hy the thief himſelf, if he fever 
them at one time, and then come again at another 
time, and take them, this is felony, 1 /%t, 187, x 
Hawk, P. C. 93. 

If a man take away a box of charters, this is not ſe- 
lony, becauſe they are the muniments of the freehold, 
and relate to the eſtate at home, and not to the provi- 
lions that were uſed in ſupplying the camp abroad, + 
Inſt. 109. MH, P. C. 66. a 

But it is ſaid, in Hale, to be felony to take away an 
obligation for money, and the reaſon hereof may be, be- 
cauſe ſecurities might be taken to anſwer money at the 
camp from a neighbouring freeholder, and therefore there 
was the ſame reaſon they ſhould be within this proviſion, 
as that other chattels ſhould be proteaed by the obliga- 
tions being equally valuable, A. P. C. 67. 

But per Hawkins, the things taken ought to have ſome 
worth in themſelves, and not to derive their whole value 
from the relation they bear to ſome other thing, which 
cannot be ſtolen, as paper or parchment, on which are 
written aſſurances concerning lands or obligation, or co- 
venant3, or other ſecurities for debt or other choſe in 
ation ; and the reaſon, he ſays, wherefore there can be 
no felony in taking away any ſuch thing, ſeems to be, 
becauſe, generally ſpeaking, they being of no manner of 
uſe to any but the owner, are not ſuppoſed to be ſo much 
in danger of being ſtolen, and therefore need not be pro- 
vided for in fo ſtrict a manner, as thoſe things which are 
of a known price, and every body's money ; and for the 
like reaſon it is no felony to take away a villain or al 
infant in ward. 1 Hawk. P. C. 93. 

\ But now, by the 2 Gez. 2. cap. 25. it is enacted, 
« That if any perſon or perſons ſhall ſteal, or take by 
robbery, any Exchequer orders or tallies, or other orcers, 
intitling any other perſon or perſons to any annunity or 
ſhare in any parliamentary fund, or any Exchequer bills, 
Bank notes, So2uth-Sea bonds, Eaj? India bonds, dividend 
warrants of the Bank, South-Sz@ company, Eaft-India 
company, or any other company, ſociety or corporations 
bills of exchange, navy bills or debentures, goldſmiths 
notes for payment of any money, or other bonds or war- 
rants, bills or promifſary notes for the payment of any 
money, being the property of any other perſon or perſons, 
or of any corporation ; notwithſtanding any of the faid 
particulars are termed in law a choſe in action, it (hal 
be d:emeJ and conſtrued to be felony of the ſame natur* 
and in the ſame degree, and with or without the be- 
nefit of the clergy in the ſame manner, as it woul 


have been, if the offender had ftolen or take by _ 
| | ery 
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goods of like value with the money due 
orders, tallies, bills, bonds, warrants, debentures 
reſpe&ively, orſecured thereby, andremainingun- 
ratisfied 3 and ſuch offender ſhall ſuffer ſuch puniſhment, 
:5 he or ſhe ſhould or might have done, if he or ſhe had 
ſtolen other goods of the like value with the money due 
on ſuch orders, tallies, bonds, bills, warrants, deben- 
tures or notes, reſpectively, or ſecured thereby, and re- 
maining unſatisfied.” © 

It is alſo from the tri diſcipline, that was obſerved 
in the camp, that the diſtinEtion is raiſed concerning beaſts 
that are fer nature 3 for thoſe that are for the proviſion 
of a man, when reclaimed, are within the protection of 
the law; and *tis felony to ſteal them, becauſe theſe an- 
ſwered the uſe of "the camp for their neceſſary food and 
{iſtentation 3 but dogs, cats, bears, foxes, monkeys, fer- 
rets and the like, that are not uſcd for proviſion, may be 
ſtolen without any danger of death, for they are not 
within the inconveniency for which the Jaw was provid- 
ed. H. P. C. 66. 7 Co. 18, 1 Hawk, P.C. 93. 

But to fteal hawks reclaimed is felony, becauſe they 
were uſed for the entertainment.of noble and generous per- 
ſons, and were carried into the camp for diverſion there ; 
and therefore were conſtrued within the ſame proviſion. 
3 [n/t. 109. Es 

Wherever it is ſelony to ſteal beaſts, itis ſo in relation 
to the young beatts, becauſe they by right of acceſ- 
fion follow the condition of the dams, 3 1rft. 109. 


2. How far the goods ought to belmg to anther, and 
what ſ14'l be decmed a ſelonious and fraudulent taking, and 
carrying away. 


bery any other 


on ſuch 
ornotes, 


The taking of goods, whereof no one had a property 
at the time, cannot be feluny ; and therefore he who 
takes away treaſure trove, or a wreck, waif or ſtray, 
before they have been ſeized by the perſons who have a 
right thereto, ſhali only be puniſhed by fine, &c. 3 
Inft, 109. H. P.C. 67. 1 Haw. P. C. 93. 

If one takes fiſh in a river, or other great water, 
wherein they are at their natural liberty, he is not guilty 
of fclony; but he who takes them out of a trunk or 
pond is guilty of felony, becauſe being thus ſecured, the 
party hath the dominion of them, Owen 20, 3 Int. 
9. FH. P.C, 97. | 

And for this reaſon there can be no doubt but that 
the taking of domeſtick beaſts, as horſes, mares, colts, 


&c, or of any creatures whatſoever, which are d= 


mite nature, and fit for food, as ducks, hens, geeſe, 
turkeys, peacocks, or their eggs, or young ones, is fe- 
lony. H. P.C.68. 3 Inft. 109. 1 Haw. P. C. 94. 
But a perſon who takes any creatures, though fer@ 
nature, if they be fit for food, and reduced to tamenels, 
and known by him to be ſo, is guilty of felony ; alſo by 
the better opinion, it is felony to ſteal wild pigeons in 
a Cove-houſe ſhut up, or hares or deer in a houſe, or 
even in a park, incloſed in ſuch a manner, that the owner 
may take them whenever he pleaſes, without the leaſt 
Canger of their eſcaping z in which caſe they are as much 
in his power, as fiſh in a pond, or young pigeons, or 
hawks in a neſt, &c. the taking of which ſeems agreed 
to be felony. 3 Inft. 109. 7 Co. 17, I. P. C. 86. 
I Haw. P.C. g4. | 

Alſo the taking away ſwans marked or pinioned, or 
thoſe which are unmarked, if kept in a pond or pri- 
Vate river, is felony. . P. C. 68. 1 Haw. P.C. 94. 

Allo it is ſaid, that there may be felony in taking 
goods, the owner whereof is unknown ; in which caſe 
the King ſhall have the goods, and the offender ſhall be 
indicted for taking bona cujuſdam hominis ignst! 5 and it 
ems, that in ſome. caſes, the law will rather feign a 
Property, where in ſttiEtneſs there is none, than Pfr 
an offender to eſcape; and therefore it is ſaid, that he 
Who tzkes away the goods of a chapel or abbey in time 
of Vacation, may be indicted in the firſt caſe for ſtealing 
ba copelle, being in the cuſtody of ſuch and ſuch; 
and in the ſecond; for ſtealing bona domus & eccleſie, &&c. 
and @ forticri therefore it foilows, that he who fteals 


"uu Delonging to a pariſh church, may be indied for 
OL, | 
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ſtealing bona parochianorum ; and it hath been adjudged, 
that he who takes off a ſhrowd from a dead corpſe, may 
be indicted, as having ſtolen it from him, who was the 
owner thereof when it was put on, for a dead man can 
have no property. 1 Haw. P. C. 94: 

There is alſo a ſpecial caſe, in which a man may be 
guilty of felony in {tzaling goods, the abſolute property 
whereot is in himſelf; as where one who has delivered 
goods to a carrier or taylor, &c, afterwards with an in- 
tent to charge ſuch carrier or taylor, fraudulently and 
ſecretly takes them away, Cro. Eliz. 536. Moor, þl, 
g81. MKeilw. 70. | 

To conſtitute an offence felony, it is not ſufficient 
that there be a fraud and intent to ſteal, unleſs there be 
alſo a taking, for all felony includes treſpaſs, and every 
indictment for larceny muſt have both the words cepit & 
aſportavit ; and therefore if there be no treſpaſs in taking 
the goods, there can be no felony in carrying them 
away. H. P.C. 61. 1 Hawk. P. C. 8, _ 

Therefore if a perſon finrds goods, and converts 
them to his own uſe, animo furand:, yet he is not guilty 
of felony. 3 Inft. 103. 4, P. C. 61, 

So if a perſon who has a limited property in the goods, 
as one who has goods delivercd to him to keep, a carrier 
who has a box delivered to him to carry to a certain 
place, or a taylor who hath cloth delivered to him to 
make into a ſuit of clothes ; for here the party injured 
muſt ſeek redreſs by civil aftion, and muſt abide the folly 
of his own act in placing confidence in the perſon who 
was guilty of the breach of truſt, S. P,C. 25. a. 3 
Tnjt. 108. 

But thcugh if I ſend a box to the carrier, and the 
carrier icl]s it, this is not ſelony; yet if the box be 
broke open, and the gouds in it carried away, it is felo« 
ny 3 for he hath property in the box to carry it to the 
place appointed, but he hath no property in the goods in - 
the inſide, for that I have reſerved in my own power, 
having locked it up out of the power of the carrier to 
whom it is ſent; for no man hath property that is ſhut 
out from the command of the thing to which he pre- 
tends ; ſo if a carrier carries the goods to the place, and 
then ſteals them, this is felony z becauſe the property is 
determined when the goods are come to the place ap- 
pointed ; beſides it is for publick convenience that the 
inſide of the box ſhould be thus ſecured ; otherwiſe the 
carrier might ſteal the things contained in the box, and 
yet deliver the box itſelf, which would not be of very 
eaſy diſcovery, 8. P, C. 25. a, Kelyng 35, 1 Rot. 
Abr. 73. | 

He who hath the bare charge of goods, as a ſhep- 
herd has of ſheep, or a butler of plate, or that has only 
the ſpecial uſe of goods,. as a gueſt in an inn, and not 
the poſſeſſion, may be puilty of larceny, in fraudently 
taking them away, for the offence comes as properly un- 
der the word cept, and the fraud is as ſecret, and the vil- 
lainy more baſe than if it had been done by a ſtranger, 
Moor 246. Poph. 84. 1 Haw. P. C. 90. 

If he who intending to ſteal goods, obtains a delivery 
of them from the ſheriff, by virtue of a replevin, or by 
way of execution of a judgment obtained by impoſition 
on a court, without any colour of title, by falſe affida- 
vits, &c. he may be indicted as having feloniouſly taken 
them; for the law will not indure to have its juſtice 
eluded by ſuch ſhameful evaſion. 3 1[nft. 108. MH. P. 
C. 63, Kelyng 43. 1 Sid. 254. Kaym. 2706, 

Alſo he, who ſteals goods from one who had ſtole 
them from me, may be indicted as having.ftolen them 
from me ; becauſe in judgment of law both the poſſeſſion 
and property of them was always in me; and for this 
cauſe, he that ſteals goods in the county of A. and car- - 
ries them into that of B. may be indicted in either, x 
Haw. P, C. go. © | | 

It was formerly a doubt, whether a lodger, by reaſon 
of the ſpecial property be had in the furniture of his 
lodgings, could be guilty of telony in taking them away 
but now by the 3& 4 1/.& NM. cap. 9g. it is enacted, 


__— 


That if any perſon or perſons ſhall take away with an 


| intent to ſteal, imbezil, or purloin any chatte], bedding 
or furniture, which by contract or agreement he or they 
4X ate 
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with ſuch lodgings, ſuch taking, imbeziling or purloining, 
ſhall be to all intents and purpoſes taken, reputed and 
adjudged to be larceny and felony, and the offender ſha] 
ſuffer as in caſe of felony. Kelyng 24. 1 Show. 50, 57+ 
1 Haw. P.C. 91. 

Although the word aſþortavit be neceſſary in every in- 
dictment for this ſpecies of felony, yet the felony lies in 
the very firſt a&t of removing the property ; for if the 
felon be caught in the act of carrying the goods away be- 
fore he is out of the houſe, it is felony ; for the a&t of 
the mind declared by ſubſequent facts makes the crime. 
3 Inſt. 1c8. 2 Vent. 215. x Hawk. P. C. 92. 

Hence it hath been adjudged, that where a gueſt having 
taken off the ſheets from his bed with an intent to ſteal 
them, carried them into the hall, and was apprehended 
before he could get out of the houſe, was guilty of lar- 
cen. 3 Inft. 109. Dalt. c. 102. 1 Haw. P.C. 92. 

So wnere a perlon having taken a horſe in a cloſe, with 
an intent to ſteal him, was apprehended before he could 
get him out of the cloſe. 3 [n/t. 109. 

So if a perſon pulls off the wool from another's ſheep, 
or {trips their ſkins with an intent to ſteal them, he is 
guilty of felony. Crom. 36. £7 0h 

Alſo where a perſon intending to ſteal plate, took it 
out of a trunk, wherein it was, and Jaid it on the floor, 
but was ſurprized before he could carry it away and it 
was adjudged felony. Aclyng ZI» 


_—_ 


4 There the effinder is or is not excluded his clergy, or 
7s to be tranſported. 


By the Common Jaw, a perſon guilty of any crime, 
which ſubjced him to the lols of life or member, was 
allowed his clergy, except in high treaſon and facrilege, 
11 Co. 29. 2 Tnjt. 634. See 2 Hawk. P.C. 337, &c. 

And therefore it may be laid down as a good general 
rule, that wherever a perſon is denied the benefit of his 
clergy, as he is in petit treaſon, murder, robbery, bur- 


elary, arſon, &c. that ſuch denial muſt be grounded on 


any other perſon be not in ſuch ſhop, &+. or that ſh:i/] 


 Chattels, wares or merchandizes of the value of 40 5, or 


ſome act of parliament, which excludes him from the 
benefit of it. MH. P. C. 232. '2 Haw. P, C. 242. 

It is alſo a general rule, that where an oftence is made 
felony by Ratute, it ſhall have the benefit of clergy, un- 
leſs expreſsly excluded. 2 Hawk, P.C. 342. 

So where a perſon is denied the beneft of the clergy in 
reſpe& of a ſtatute excluding it from the crime charged 
againſt him, the indiQtment or appeal, and the evidence 
thereon, mult expreſs]y bring his caſe within the words 
of ſuch ſtatute, 2 Hawk. P.C. 342. 

A ſtatute, by excluding principals: from their clergy, 
doth not thereby exclude the acceſlaries before or after, 
& ſec e converſo, and a ſtatute generally excluding thoſe 


glary, or other crime, without ſaying any thing of ac- 
ceſſaries, ſhall be conſtrued to intend principals only. 
2 Hawk. P. C. 342. | 

W here clergy is allowable, thoſe who ſtand mute, or 
challenge above twenty, or are outlawed, are as much 
intitled to it, as thoſe who are convicted. 2 Hawk. P. C. 


Alſo a ſtatute, by taking away clergy from thoſe who 
ſhall be found guilty, doth not thereby take it from thoſe 
who ſtand mute, or challenge above twenty, or are out- 
lawed ; but a ſtatute taking it from thoſe who ſhall be 
found guilty, extends as well to thoſe who ſhall confcls | 
themſelves guilty upon record, as to thoſe who ſhall be 
found guilty by verdict, 2 Hawk. P.C. 343. 

But what we are chiefly to take notice of here are the 
ſeveral caſes, in which by ſtatute the benefit of the clergy 
is taken away from this ſpecies of felony called Jarceny : 
And firſt, by the 8 Eliz. cap. 4. it is enacted, That no 
perſon, who ſhall be indicted or appealed for felonious 
taking any money, goods or chattels from the perſon of 
any other, privily without his knowledge, in any place 
whatſoever, and thereupon found guilty by verdict of 12 
men, or ſhall confeſs the ſame upon his or their arraign- 


| factures from the rack or tenter in the night-time, and 


ment, or will not anſwer directly to the ſame, according | 
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to the laws of the realm, or ſhall and wil 
malice, or obſtinately mute, or challenge ane a ba 
above the number of twenty, or. ſhall be upon 242 i 
dictment or appeal outlawed, ſhal} be admitted to bis 
clergy. | % 

By the firſt of Ed. 6. cap. 12. and 2 & 3 Ed. 6. ms. 
33. Hotle-ſtealers are excluded the benefit of their cha. 
and by the latter of theſe ſtatutes it is enacted That 
perſons feloniouſly taking or ſtealing any horſe "geldin . 
mare, ſhall not be admitted to the privilege of the *- 4 
but ſhall be put from the ſame in like manner and fer ; 
as tho* they had been indicted or appealed for felonious 
ſtealing of two horſes, two geldings or two mares 2 
any other, and thereupon found guilty by verdia of 12 
men, or confeſled the ſame upon their arraignment, 9 
ſtand wilfully, or of malice mute. eo 

By the 10 & 11/7. 3. cap. 23, All perſons, who 
by night or day ſhall in any thop, warehouſe coach. 
houſe or ſtable, privately and fclomiouſly ſteal any 200ds 
wares or merchandizesot thevalueof 55, or more thou h 
luch ſhop, &c. be not broke open, and tho” the See 


aſliſt, hire or command any perſon to commit ſuch of- 
fence, being thereof convict, or attainted by verdiR or 
confeſſion, or being indicted thereof, ſhall ſtand mute 
or challenge above twenty of the jury, ſhall be excluded 
trom the benefit of the clepgy. 

And by the 21 Ann. cap. 7. it is enafted, That every 
perſon who ſhall feloniouſly ſteal any money, goods or 


more, being in a dwellinz-houſe or outhouſe thereunto 
belonging, altho* ſuch houſe or outhouſe. be not actually 
broken by ſuch oftender, and altho* the owner of ſuch 
goods, or any other perſon or perſons, be or be not in 
ſuch houſe or outhouſe, or ſhall aflilt or aid any perſon 
or perſons to commit any ſuch oftence, being thereof 
convicted or attainted by verdict or confeflion, or beins 
indicted thereof ſhali ſtand mute, or ſhall peremptorily 
challenge above the number of twenty returned to be of 
the jury, ſhall be ablolutely debarred of and from the 
bencht of the clergy, &cz provided, that nothing in this 
act ſhall extend to apprentices under the age of fifteen 
years who ſhall rob their maſters as aforeſaid. 

By the 22 Car, 2. cap. 5. it is enafted, That no per- 
ſon who ſhall be indicted for feloniouſlycutting and taking, 
ſtealing or carrying away of any cloth or woollen manu- 


thereupon found guilty by the verdict of twelve men, or 
ſhall confeſs the ſame on arraignment, or will not anſwer 
direaly to the ſame according to the law of the realm, or 
ſhall ſtand willfully of malice mute, or challenge peremp- 
torily above the number of twenty, or ſhall be upon ſuch 
inditment outlawed, ſhall be admitted to the benefit of 
the clergy ; and by the ſame a, to ſteal or imbezil any 
of his Majeſty's fail-cloth, cordage or any other of his 
ws 2 tþ naval ſtores, is excluded the benefit of the 
clergy. 

It % enacted by 4 Geo. 1. cap. 11. and 6 Geo. I. cap, 
23. ** That where any perſon or perſons ſhall be con- 
victed of grand or petit larceny, or any felonious ſtealing 
or taking of money, goods or chattels, either from the 
perſon or in the houſe of any other, or in any other 
manner, and who by the law ſhall he intit]ed to the be- 
nefit of the clergy, and liable only to the penalties of 
burning in the hand or whipping, (except perſons con- 
victed for receiving or buying ttolen goods, knowing 
them to be ſtolen,) it ſhall and may be lawful for the 
court before whom they were convicted, or any court, 
held at the ſame or any other place, with the like au- 
thority, if they think fit, inſtead of ordering any ſuch 
offenders to be burnt in the hand, or whipt, to order and 
dire that ſuch offenders ſhall be tent, as ſoon as convent- 
ently may be, to ſome of his Majeſty's colonies ard plan- 
tations in America for the ſpace of even years ; and that 
court before whom they were convicted, or any ſubſe- 
quent court, with like authority as the former, ſhall have 
power to convey, transfer and make over ſuch oftenders, 


by order of court, to the uſe of any perſon or gg 
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«ho ſhall contraCt for the performance of ſuch tranſpor- 

or them, and his end their affigns, for 
{.ch tern of ſeven years and wheic any perion ſhall 
ba convicie! fr any crimes, for which they are excluded 
their c.etLy, and the King ſhall extend his mercy to 
them upon condition of tranſportation to any part of 
America, and ſuch intention of mercy be ſignified by a 
tincipal fecretary of ſtate, it ſhall be Jawful for any 
court having proper authority to allow ſuch offenders 
the benefit of a pardon, to order and direct the like tranſ- 
portation 10 any perſon, who will contract for the per- 
formance hereof, of any iuch offenders ; as alſo of any 
perſun convict of receiving or buying ſtolen goods, 
knowing them to be ttolen, for the term of fourteen 
ears in caſe tuch condition of tranſportation be general, 
or elſe for ſuch other time as ſhall be made part of ſuch 
condition z and ſuch perſon ſo contracting, and his al- 
fions, ſhall have an intereſt in the ſervice of the ſaid of- 
fenders for ſuch term of years ; and if any ſuch offender 
return into Great-Britain or Jreland, betore the end of 
his term, he ſhall be liable to be puniſhed as any perſon 
attainted of felony, without the benefit of clergy, &c. 
provided that the King may pardon and diipenſe with 
any ſuch tranſportation, and allow of the return of ſuch 
offender, paying his owner, at the time, ſuch ſum as 
ſhall be adjudged reaſonable by any two juſtices of the 
peace, where ſuch owner dwells, and where any ſuch 
offenders ſhall be tranſported, and ſhall have ſerved their 
terms, ſuch ſervices ſhall have the effect of a pardon, as 
for the crimes for which they were tranſported.” 

And it is further enacted, © "That every ſuch perſon 
to whom any ſuch court ſhall order any ſuch offenders to 
be transferred or conveyed, ſhall, before ſuch offenders 
ſhall be deliver'd to them, contract with ſuch perſon as 
ſhall be appointed by ſuch court, and ſhall give ſufficient 
ſecurity, to the ſatisfaction of ſuch court, for the tranſ- 
porting ſuch offenders to ſome plantation in America, to. 
be ordered by ſuch court, and the procuring an authen- 
tick certificate from the governor, or chief cuſtom-houſe 
officer, of the place of the landing of ſuch offenders, &c, 


tation tv him 


and their not returning by the wiltul default of ſuch con- 


tractor,” 

And it is further enacted by the 6 Ge. 1. cap. 23. 
&« That the court may nominate two or more juſtices of 
the peace, for the place where ſuch offenders ſhall be 
convicted, who ſhall have power to contract with any 
perſon or perſons for the performance of the tranſporta- 
tion of ſuch offenders, and to order fuch and the like ſe- 
Curity, as the ſaid former act directs, to be taken by 
order of court, and to cauſe ſuch felons to be delivered 
to ſuch contractors z which ſaid contracts and ſecurity 
{hall be certified by the ſaid juſtices to the next court, 
held with like authority, to be filed, &c.” | 

And it is further enacted, + That all charges, in or 
about ſuch contracts, &c. ſhall be borne by each county, 
&c. for which the court was held, and that the reſpective 
treaſurers ſhall pay the ſame, and that all ſecurities for 
tranſportation ſhall be by bond in the name of the 
clerk of the peace, &c. and the money recovered ſhall be 
to the uſe of the reſpeQive counties. 

And it is further enacted, ** That the perſons ſo con- 
rating, &c. may carry ſuch offenders towards the ſea- 
port, &c. and that if any perſon ſhall reſcue ſuch offen- 
ders, or aid them in making their eſcape, &c. they ſhall 
_ be deemed puilty of felony without clergy ; and that if 

any felon ordered for tranſportation ſhall be afterwards at 
large within any part of Great-Britain, without ſome 
lawful cauſe, before the expiration of his term, and be 
lawfully convicted thereof, he ſhall ſuffer death without 
Clergy, and be tried before juſtices of affiſe, oyer and ter- 
miner, or gaol-delivery for the county where he ſhall be 
apprehended, Ec. or from whence he was ordered to be 
tranſported, &c. and that the clerk of affiſe, and clcrk of 
the peace, where ſuch orders of tranſportation ſhall be 
made, ſhall on requeſt of the proſecutor, &c. certify 
briefly a tranſcript, containing the tenor of every indict- 
ment, conviction and order of tranſportation, to the 
Juſtices of afliſe, &c. which ſhall be ſufficient proof of 


3 
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P31 conviction and order of tranſportatioffwSce Clergy, 
elsny. y 

Lacdarium, The larder, or place where the lard and 
meat w. re kept. Tenentes de Pidington cariabunt ſas 
lem domini de fore ubi empins fucrit ad lardarium domint, 
Paroch, Antiquit. pag. 496. Whence [arderarius Regis, 
the King's larderer, or cleik of the kitchen. Cowell, 
edit. 1727. 

Larding-money, In the manor of Bradf.rd in com, 
IFilts, the tenants pay to their landlord a {mall yearly 
rent by this name; which is ſaid to be for liberty to feed 
their hogs with the maſt of the Lord's woods ; the fat of 
a hog being called /ard . This was called lardarium in 
old charters, & decimam lardarii de Flaga. Monaſt. x 
tom. 321. And thoſe were called /ardarii, who were 
the chicf of the lardery, viz. Rogerum lardararium ſuums. 
Eadmerus, lib, 3. pag. 66. It ſeems to have been rather 
a commutation -for ſome cuſtomary ſervice of carrying 
ſalt or meat to the Lord's /arder. Cowell, edit. 1727. 

Larons, ls the French word for thieves. In the ſta- 
tute for view of frank pledge, made 18 Ed. 2. the four- 
teenth article, to be given in charge at a leet, is of petty 
larons, as of geeſe, hens, Oc. | 

Laſlatinus, 1s often mentioned in //al/mgham, and 
ſignifies aflaflins or murderers, Anno 1271 

Laſt, (Sax.) Hlz/tan, onerare, left, ( Fr.) Signifies a 
burden 1in general, and particularly a certain weight or 
meaſure. As a la/? of pitch, tar or aſhes, contains four- 
teen barrels, 


hſh, twelve barrels. 15 Car. 2. cap. 7. A laſt of her- 
rings contains twenty cades, or thouſand ; every thou- 
ſand, ten hundred ; and every hundred fix ſcore. A 
laſt of cole-ſeed is ten quarters and a half; and the 
like of oats. A /a/t of corn, or rape-ſeed, is ten quar= 
ters; in ſome parts of England, they reckon twenty-one 
quarters to a /af? of corn; A laft of wood is twelve 
ſacks. A fl of leather is twenty dickers, and every 
dicker ten ſkins. Of unpacked herrings, eighteen bar= 
rels make a laſt. A laſt of pilchards is ten thouſand, 


A laſt of powder is twenty-four firkins, every firkin 


weighing a hundred pounds. Corvell, edit. 1727. 


Laſt alſo, in the mar/hes of Eaft Kent, ſignifies a court 


held by twenty-four jurats, and ſummoned by the twa 
bailiffs Kereo wherein they make orders, lay and levy 
taxes, impoſe penalties, &c. for preſervation of the ſaid 
marſhes. See the Hiſt. of imbanking and draining, fol. 54. 
Laſtage, Leſtage, and Lefſting, (Ze/agium, from 
the Sax, L 
fairs and markets to carry things bought where one will, 
(according to Ra/tal.) But in 21 Rich. 2. cap. 18. it is 
taken for the ballaſt or lading of a ſhip. Laſtage, ſays 
another author, is properly that cuſtom which is paid 
for wares ſold by the lat, as herrings, pitch, &c. Laſt- 
ave was alſo uſed for garbage, rubbiſh or ſuch like filth, 
as appears by Clauſ. 16 R. 2. dorſ. 11. Cowell, edit. 


1727. 

Laſtage and ballaſtage, Regulated in the river 
Thames. 6 Geo. 2. c. 29. 

Laſt heir, (Ultimus heres,) Is he to whom land 
comes by eſcheat for .want of lawful hers, that is, the 
Lord of whom they held in ſome caſes, but in others 
the King. Puippe Rex omnium heredum ultimus eft, uti 
oceanus omnium fluviorum receptaculum, Brac, lib. 7. 
Cap. 17. 

Lacera, Sides-men, companions, aſſiſtants, Cowell, 
edit. 1727. 

Laterare, To lie ſideways, in oppoſition to lying 
end ways. Cowell, edit. 1727. 

Lath or Leth, (/@/fum, /:da) Sax. lzthe, Is a great 
part of a county, ſometimes containing three or more 
hundreds or wapentakes ; as it is uſed in Kent, Suoque 
olim op var xg magiflratui quem ledgrevium apellabant. Et 
quod Anglice vecabant 3 vel 4 hundreaa, ſti vocabant thri- 
hinga. In gquibuſdam vero provinciis, Anglice vocabant 
leth, guod i/ti dicunt trihinge. LJued autem in trihinge 
definiri non poterat, ferebatur mm {cyram, 7.4. in curiam 
comitatus : LL. Edw. Conf, cap. 35. Et int guieti de 

| fertis 


32 Hen. 8. cap. 14. A laft of hides or 
ſkins, twelve dozen, 1 F fog cap. 23. A laſt of cod 


aſt. i. e. onus) A cuſtom exaQted in ſome ' 
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ſeais comitatum, leth, hundred, & auxiliis vicecomituums 
Pat. x H. 4. part. 8. m. 8. ks 
Lathzeve or Leidgreve, or Thuithingreve, An 
officer under the Saxon government, who had authorty 
over the third part of the country, or three or more hun- 
dcreds or wapentakes: W hoſe territory was thereupon 
called a tithing, otherwiſe a leid or leithen, in which 
manner the county of Kert is yet divided, and the rapes 
in S/ex ſeem to anſwer the ſame; and perhaps the &7- 
dings in Yorkfhire being now corruptly ſo called for tr:- 
dings or tithings, Thoſe matters that could not be de- 
termined in the hundred court, were thence brought to 
the thrithring, where all the principal men of three or 
more hundreds, being aſſembled by the authority of the 
Lathreve, or Trithingreve, did debate and decide it ; or if 
they could not, .did then fend it up unto the county 
court to be there finally determined. 7d. Spelman's an- 
cient Government of England, Cowell. edit. 1727. 

Latimer, 1s uled by Sir Edward Coke ſor an interpre- 
ter, 2 par. Inf}. fol. 515. It ſeems that the word 1s 
miſtaken, and ſhould be lJatiner, becauſe heretofore he 
that underſtood Latin, which in the time of the Romans 
was the prevailing language, might be a good interpreter. 
Camden agrees, that it ſignifies a Frenchman or interpre- 
ter, and fays the word is uſed in an old inquiſition. Br:- 
tan. fol. 598, and may be derived or corrupted from the 
Fr, latinter, g. d. latiner. Cowell, edit. 1727. 

Latin, Words which paſs under the name of Latzn, 

| are of four forts. 1. Good Latin allowed by gramma- 
rians, 2, Words ſignificant, and known to the ſages of 
the Jaw, but not allowed by grammarians, nor having 
any countenance of Latin ; and theſe two ſorts are within 
6 Ed. 3. c. 15. 3. Falſe or incongruous Latin 3 this 
Hall abate an original writ, but not vitiate any judicial 
writ, count, pleading or judgment, (for in all ſuch caſes 
falſe Latin ſhall be amended ;) a zmulto fortior, it ſhall 
not avoid a grant or any deed, &c. And therefore falſe 
Latin nor falſe Engliſh will avoid a grant or other deed, 
when the intention of the parties appears. 4. Inſenſible 
words. 10 Rep, 133. the ſecond reſolution in O/borne's 
- Caſe, 

Stat, 36 Ed. 3. cap. 15. enats, That all pleas which 
ſhall be pleaded in any court whatſoever within this 
realm, ſhall be pleaded, ſhewed, defended, anſwered, de- 
bated and adjudged in the Ergl;h tongue, but entered 
and inrolled in the Latin. Howbeit, the laws and cul- 
toins of this realm, as alſo the term and proceſſes, ſhall 
be holden and kept as before this time hath been uſed. 

Reſolved, that this ſtatute as to the firſt branch was 
introduCtive of a new law, but as to the other branches 
they are declarative of the ancient ; for of ancient time, 
and before the conqueſt, the original writs, and all the 
proceſs and proceedings upon them, were entered in Z9a- 
tin; and infinite records before this time are extant en- 
tered in Latin, and yet for the better illuſtration of the 
truth, a deed in Z£xgli/h, Latin or Dutch, &c. may be 
entered either in a plea or ſpecial verdict. 10 Rep, 132. 
b. Mich. 11 Fac. B. R. Oſborne's caſe. 

Falſe Lat thall not quaſh an inditment, nor abate 
any declaration; for altho* the original writ ſhall abate 
for falſe Latin, yet judicial writs, or a fine ſhall not 
By ERIN for falle Latin. See 5 Co. Rep. Long's 
caſe. 
by the law, as wocabulum artis, (as every art and ſcience 
hath its proper terms) but be inſenſible; and if it be in 
a material point, this makes the indiAtment inſufficient, 
as burglariter, murdrum, felonice, and the like, are 
terms of art well known in the law; and therefore if 
theſe words, or the like, be miſtaken in an indictment, 
ſo that in a material place there is an inſenſible word, 
which is not Latin, nor any word known in the law, this 
will make the indictment vicious and inſufficient. See 

Engliſh, 

Latinarius, An interpreter of Latin; Godwinus Acci- 
pitrarius, Hugo Latinarius. Domeſday. 

Laritat, 1s the name of a writ, whereby all men in 
perſonal actions are called originally to the King's Bench, 
F.N. B. fil. 78. And it hath the name, as ſuppoſing 
that the defendant doth lurk and lie hid ; and therefore 


But if the word be not Latin, nor a word allowed | 
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being ſerved with this writ, he muſt put in ſecurity for 
his appearance at the day, for Latitare et fe malitioſe oc- 
cultare, animo fraudandi creditores ſuos agere volentes. But 
the true original of this writ was this; In ancient time 
while the King's Bench was moveable, and followed the 
King's coutt, the cuſtom was, upon commencing a ſuit, 
to ſend forth a writ to the ſheriff of the county where the 
court lay, for the calling him in, and if the ſheriff re- 
turned, Non eft inventus in balliva mea, &c. then was 
there a ſecond writ ſued forth, that had theſe words 
Cum teſtatum ejt qued latitat, &c. and thereby the ſheriff 
commanded to attach him in another place where he ma 
be found, Now when the tribunal of the King's Bench 
came to be ſettled at I/:/tminj/ter, the former courſz of 
writs was held for a long time, firſt ſending to the ſhaiff 
of 1:ddlzſex to ſummon the party, and if he could not 
be found there, then to apprehend him whereſoever ; but 
afterwards, upon pretence of caſing the ſubje&t, and ex- 
pediting juſtice, it was contrived to put both theſe writs 
into one, and fo to attach the party complained of, upon 
a ſuppoſal or fiction, that he vas not within the county 
of A7iddleſex, but lurking elſewhere ; and that thercture 
he was tv be apprehended in any place elſe, where he 
was preſumed to /ze hid, by a writ direed to the ſheriff 
of the county where he is ſuſpected to be. And by this 
writ a man being brought in, is committed to the marſhal 
of the King's Bench, in whoſe cuſtody, when he is, he 
may be ſued upon an aCtion in that court. Cowell, 
Latro, (Latrocinium,) He who had the ſole juriſdice 
tion in a particular place de /atrone, *Tis mentioned in 
Leg. IF. 1. viz, Sciatis quod abbati Ailiſt ſocam, telmcum 
& latronem habere concedo. So in Charta Hen. 1. apud 
Spelman, facam, & ſocam habere in totam terram ſuam & 
latrocinium. "This word in old charters is frequently 
uſed for the liberty of nfangtheef, or privilege of ad- 
judging and executing of thieves. 
Latta, A lath, Cowell, edit. 1727. 
Lavatozium, A /aundry or place to waſh in. There 
was in cathedral churches commonly a lavatory in the 
porch or entrance, where the pricſts, and other officiating 
members were obliged to waſh their hands, before they 
proceeded to divine ſervice. Hence in the ſtatutes of 
the church of St. Paul in London, it was ordained, 
Ut ſacri/ta \avatorium in ve/tibuls per ſervientes frequenter 
mundari faciat, — Liber Statut. Ecc]. Paul. London. 
MS. fol. 59. 6. But it was commonly an ewer. 
Laudare, To adviſe, or rather to perſuade, Et Iau 
datum c/? Reg? guatenus conſuetudines juflas non auferret, 
Leg. Edw. Conf. cap. 39. So in Jeffery Monmouth, 
lib. 1, cap. 6. Laudo igitur ut ab eo filiam ſuam prims- 
genitam pietatis duct noſtro conjugem, &c. So in Hoveden, - 
pag. 729. Laus is taken for advice, viz. Rex Anglie af- 
fSignabat ei in terra ſua ad 'audem & conjilium Regis Fran- 
cies, &e, Laudare is allo to arbitrate. Knighton, page 
2527. And laudater ſignifies an arbitrator. Knighton, 
2520. 
Laudum, An arbitrament or award. 7/al/ing. þ. 60. 
Cowell, edit. 1727. 
Lavina, for Labina, Watry land, in gua gwrs facii 
labitur. *”tis mentioned in Mouaſt. Angl. 2 ton. pag. 
372. 1n agquis, labinis, & mariſc:s ſepiſſime perichtantar. 
TANCE, (Mentioned in ſtat. 7 Rich. 2. cap. 13:) 
A kind of offentive weapuns now diſuted, and prohibited 
by the faid ſtatute, | | 
Laver-bzead, In Glamorgan/hire and ſome other parts 
of IVales, they make a jort of fon! of a ſea-plant, which 
ſeems to be the oylter-green, or ſea liverwort. T his 
they call Zaver-bread, Near St. David's they call it 
Lhavan or Lhawuan, which I thii:k they interpret black 
butter. | 
Lairels, Thoſe pieces o! ecld witich were coined in 
the year 1619, with the K..ng's head /aureated, were 
thence commonly called Zayrs, tre twenty ſhilling 
piece markt with xx, the ich th:liing piece with xs Une 
five ſhilling piece with v. Camdeni Anna. Fac. 1. MS. | 
Cowell, edit. 1727. Pd | 
Law, (Lex,) In the general ſignification is plain, and 
by Bracton thus defined ; Lex «/? ſan&io juſta, jubens h1- 


- 


neſla & prohibens centraria : And the divine ichoolman 


2 ſays 


L A W 


lemana eft quoddam dittamen rationis, quo diri- 
Ds, en _—_ This in our Jand hath been variable, 
"ft Meimutius's laws, tranſlated out of the Brit 
i into Latin by Gildas, of which we find no obſcure 
eats in our laws now in uſe. See Mag. Chart. cap. 
1 & 14. Secondly, Merchenlage, mentioned in Camb. 
Brit. pog- 9% and Polyd. in Hiſt. Ang. lib. 5. Thirdly, 
IVefl-Saxom lage. And fourthly, Danelage. The laws 
called Merchenlage, or Mercian laws, were compoſed by 
Martia Queen of the Britons; and from her there was 
a province called Provincia Merciorum. Many laws were 
bliſhed by Ethelred King of Kent, by King [na and 
7 a: But Alfred, who ſubdued the whole Kingdom, having 
reviſed all the /arvs of his predeceffors, retained thoſe which 
were moſt uſeful, and aboliſhed thoſe which were not, lo 
that he was called Anglicarum legum conditor; and thele laws 
were called 1/e/tſenelaga. Burt this kingdom being after- 
wards ſubdued by the . Danes, they introduced another 
law called Danelag, by whith their people were gover- 
ned; and they being afterwards deſtroyed, Edward the 
Cimf:/ſir, out of the former /aws, compoſed that which 
we now: c:ll the Common law ; and therefure he is called 
our hiſtorians Anglicarum legum reſtitutor. Theſe 
laws were only general cuſtoms obſerved through the na- 
tion, which for that reaſon were called Commen z and 
likewiſe becauſe Leges omnibus in commune reddidit, to be 
obſerved by all, with ſuch amendments as were made by 
his father. Cowell, edit. 1727+ 
IWillian the Firſt, did not enat many new /aws, but 
confirmed the old, viz. St. Edward's laws ; and abroga- 
ted none which concerned any cempolition or mulcts of 
delinquents. Cowell, edit. 17279. 
At preſent the law of England is divided into 3 parts, 
1. The Common law, which is the moſt ancient and gene- 
ral law of the realm. 2. Statutes, or acts of parliament. And 
3. Particular cuſtoms, I ſay particular ; for if it be the 
al cuſtom of the realm, it is part of the Common 
. Co. on Litt, fol. 15. 6. Law hath an eſpecial 
fignification alſo, wherein it is taken for that which is 
lawful with us, and not elſewhere: As tenant by the 
courteſy of England. 13 £4. 1. 3. And again, to wage 
law, vadiare l:gem, and to make or do law, facere legem. 
BraQton, lib. 3. tra&t. 2. cap. 37- When an attion of 
debt is brought againſt one, upon ſecret agreement or con. 
tract, as in an aQion of detinue for goods, money or 
chattels, lent or left with the defendant, the defendant 
may wage his law, if he will, that is, ſwear certain per- 
ſons with him, that he detains not the goods, or owes 
nothing to the plaintiff, in manner and form as he hath 
declared; which is intended by /aw to be only in caſe of 
the plaintiff's want of evidence, and when he cannot 
prove his ſurmiſe by any deed or open act. When one 
_ Wages his /aw, he ſhall bring with him ſo many of his 
neighbours as the court ſhall affign, (Sir Edward Coke 
fays eleven,) to ſwear with him, that they think in their 
conſciences he hath ſworn truly. And this /aw was uſed 
in aCtions of debt, without ſpecialty - As alſo where a 
_ man coming to court after ſuch a time, as his tenements, 
for deiault, are ſeiſed into the King's hands, will deny 
himſelf to have been ſummoned. Glanvill, lib. 1. cap. 
& 12. MKitchin, fol. 164. This is borrowed from 
ormandy, as appeareth by the Grand Cuſtumary, cap. 85. 
But Cote in his 4 Rep. fol. 95. Slade's Cale, ſays, it 
ſprings originally from the judicial law of God, alleging 
it the twenty-ſecond chapter of Exodus, way 7. 
The Feudi/ts call them that come to purge the defen- 
dants, Sacramentales, lib. Feud. tit. 4. ſett. 3. & tit. 10 
& 26. And the Civilians call them purgatores, Spel. 
man lays, Legem vadiare et cautionem dare de perimplends 
is exigentiam mn re litigata, ut de preflands ſacramento 
ad indiftam diem cum indieto conſacramentalium ſeu conjura- 
torum numero. And this was a cuſtom gory / uſed 
among the Zgyptians, as Boemus in his treatiſe De Morzbus 
entium informs us. Anciently /aga was uſed as Latin for 
law, as Lagam Regis Edwardi wvobts reddo, &c. Magna 
harta, Hen. x. 1 Rich. 3. cap. 2. 31H. 6. cap. 6. 
Our Common laws are properly and aptly termed - Leges 
4vg1z, becauſe they are appropriated to this kingdom of | 
Ergjand, * Us have no dependance upon any foreign law 
OL, 11, | 
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whatſoever, Co, Inft. 2 par. c. 9g. Theſe are the birth* 
right, and the moſt ancient and beſt inheritance the ſub- 
jects have. Cs. on Lit. lib. 2. cap, 12. ſeft. 213. and in 
his Preface to the ſixth Repart. All books written in the 
law are either hiſtorical, as the year books ; Explanatory, 
as Staundford"s Treatiſe of the Prerogative : Miſcellaneous, as 
the Abridgments; or Monolegical, being of one certain 
ſubject, as Staundford's Pleas of the Crown, Lambard's 


Fuſtice of Peace. See Fulbeck's Parallels, cap. 3. Cowell, 
edit, 1727. 


Law of arms, (Lex armorum, Is that which gives 


precepts, how rightly to proclaim war, to make and ob- 
'erve leagues, to aſſault the enemy, and to puniſh offen=- 
ders in the camp. Cowell, edit, 1727. 


Law-day, (Lagedayam) Is otherwiſe called view of 


[rank pledge, or court-leet. In ſtat. 1. Eqdw. 1. cap. 4. 
it is uſed for tte county-court. Et gud terre ecorum im- 
perpetuum quietee ſint de ſeftis comitatuum & hundredorum 
noſtrorum, de viſu franci-plegii & lawdayorum, de turno and 
aixilio vicecomitr.m, &c, Charta 39 Hen. 3. m. 5. Una 
cum omnibus ſettts lagedayorum. x. ſcriptor”, This latuday 
or Lage day, was properly any day in open court, and 
commonly ufed for the more ſolemn courts of a county 
or hundred. Coweh, edit. 1727. - 

Lawing of dogs, Maſtiffs muſt be latved every 
three years, Cromp. Furi/. fol. 163. that is, three claws 
of the fore-foot ſhall be cut off by the ſkin, Char. Fe- 
re/tz, cap. 6. or the ball of the fore-foot cut out. See 
Erpeditate and Pellota. 

awlets court, on King's Hill at Rochford in Eſſex, 
on /Yedneſday morning, next after Michae/mas-day, at cock- 
crowing, is held a court, vulgarly called, The lawleſs court. 
They whiſper, and have no candle, nor any pen or ink, 
but a coal, and he that owes ſuit or ſervice, and appears 
not, forfeits double the rent every hour he is miſling, 
This court belongs to the honour of Ralegh, and is de- 
nominated /atu/zſs, becauſe held at unlawful or lawleſs 
hours, This court is mentioned in Cam. Britan. tho? 
imperfetly, who ſays, This ſervile attendance was impo- 
ſed on the tennants, for conſpiring at the like unſeaſonable 
time to raiſe a commotion. Fel. 441. Cowell, ed. 1727. 

Lawleſs man, (Sax. Lawughele/s man, exlex) Is other- 
wiſe called an outlaw. Pro exlege tenebitur, cum princiþi 
non obediat nec legi, & tunc utlagabitur ficut ille qui eft ex- 
tra legem, fic ut laugheleſs man. Bratton, lib. 3. de Ca- 
rona, cap. II. 

Law of marque, (mentioned in ſtat. 29 £9. 2. 


ſtat. 2. cap. 17.) From the German word march, 1. e. 


limes, a bound or limit; becauſe oy that are driven to 


make uſe of this /aw, do take the ſhipping or goods of 
that people of whom they have received wrong and can- 
not get ordinary juſtice, when they can take them with- 
in their own bounds or precints. Cowell edit. 1727. 
See Kepaiſals. | 
Law-merchant, (Lex Mercatoria,) Is become a part 
of the laws of this realm; for if there be two joint- 
merchants of wares, and one of them dies, his executor 
ſhall have the moiety; which is not ſo in the caſe of 
others not merchants. Cz. on Lit. fol. 182. Stat. 13. 
Ed. 1. flat. 3. and 27 Ed. 3. cap. 8. Charta Mercatoria, 
31 Ed. 1. m. 4. grants this perpetual privilege to mer- 
chants coming into this realm : Puod omnes ballivi, mi- 
mftri feriarum, cruitatum, burgorum & villarum merca- 
toriarum mercatoribus antedi&ts comparentibus coram eis 
celerem juſticiam facient de die in diem ſine dilatione, ſc- 
cundum legem mercatoriam, de untver/is & ſingults que 
per eandem legem poterunt terminart. | 
Law-pzoceedings. See Engliſh, Pyoceſs, 
Law ſpiritual, (Lex ſpiritualis,) Is the Eccleſia/tical 
law, allowed by the laws of this realm, which is not 


is a principal part) nor againſt the ftatutes and cuſtoms of 
the realm. And regularly, according to ſuch Eccleſiaſtical 
laws, the ordinary and other eccleſiaſtical judges do pro- 
ceed in cauſes within their cognizance, Cite on Litt. 
344+ This was called Law Chriftian, and the eccleſi- 
aſtical court, wherein this law was adminiftred, was 


called Curia Chriſtianitatis; and the rural dean, who 
was judge or preſident of the gourt within his own di-. 
I | ſtri 


againſt the Common law, (whereof the King's prerogative 
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ſeais romitatum, leth, hundred, & auxilits vicecomitunum. 
Pat. 1H. 4. part. 8. m. 8. Ds 

Lathzeve or Leidgreve, or Thaithingreve, An 
officer under the Saxon government, who had authorty 
over the third, part of the country, or three or more hun- 
creds or wapentakes: Whoſe territory was thereupon 
called a tithing, otherwiſe a lid or leithen, in which 
manner the county of Kent is yet divided, and the rapes 
in Sex ſeem to anſwer the ſame; and perhaps the A- 
dings in Yorkfhire being now corruptly ſo called for tr:- 
dings or tithings, Thoſe matters that could not be de- 
termined in the hundred court, were thence brought to 
the thrithring, where all the principal men of three or 
more hundreds, being afſembled by the authority of the 
Lathreve, or Trithingreve, did debate and decide it z or if 
they could not, did then fend it up unto the county 
court to be there finally determined. id. Speiman's an- 
cient Government of England, Cowell. edit. 1727. 

Latimer, ls uled by Sir Edward Coke for an interpre- 
ter, 2 par. 1x}. fol. 515. It ſeems that the word is 
miſtaken, and ſhould be Jatiner, becauſe heretofore he | 
that underſtood Latin, which in the time of the Romans 
was the prevailing language, might be a good interpreter. 
Camden agrees, that it ſignifies a Frenchman or interpre- 
ter, and ſays the word is uſed in an old inquiſition. Br:- 
tan. fol. 5g8, and may be derived-or corrupted from the 
Fr. latinter, g. d. latiner. Cowell, edit. 1727. 

Latin, Words which paſs under the name of Latin, 
are of four ſorts. 1. Good Latin allowed by gramma- 
rians, 2, Words ſignificant, and known to the ſages of 
the -law, but not allowed by grammarians, nor having 
any countenance of Latin; and theſe two ſorts are within 

6 Ed. 3. c. 15. 3. Falſe or incongruous Latin 3 this 
OT abate an original writ, but not vitiate any judicial 
writ, count, pleading or judgment, (for in all ſuch caſes 
falſe Latin ſhall be amended ;) a multo fortiori, it ſhall 
not avoid a grant or any deed, &c, And therefore falſe 
Latin nor falſe Engliſh will avoid a grant or other deed, 
when the intention of the parties appears. 4. Inſenſible 
words. 10 Rep, 133. the ſecond reſolution in O/borne's 
caſe, 

Stat. 36 Ed. 3. cap. 15. enafts, That all pleas which 
ſhall be pleaded in any court whatſoever within this 
realm, ſhall be pleaded, ſhewed, defended, anſwered, de- 
bated and adjudged in the Enghh tongue, but entered 
and inrolled in the Latin. Howbeit, the laws and cul- 
toins of this realm, as alſo the term and proceſſes, ſhall 
be holden and kept as before this time hath been uſed, 

Reſolved, that this ſtatute as to the firſt branch was 
introductive of a new law, but as to the other branches 
they are declarative of the ancient ; for of ancient time, 
and before the conqueſt, the original writs, and all the 
proceſs and proceedings upon them, were entered in £94- 
tin; and infinite records before this time are extant en- 
tered in Latin, and yet for the better illuſtration of the 
truth, a deed in Englih, Latin or Dutch, &c. may be 
entered either in a plea or ſpecial verdict. 10 Rep. 132. 
b. Mich. 11 Fac. B. R. Oſfborne's caſe. 

Falſe Latm thall not quaſh an inditment, nor abate 
any declaration; for altho* the original writ ſhall abate 
for falſe Latin, yet judicial writs, or a fine ſhall not 

be impeached for falſe Latin. See 5 Co. Rep. Long's 

caſe. But if the word be not Latin, nor a word allowed 


by the law, as voacabulum artis, (as every art and ſcience 


hath its proper terms) but be inſenſible; and if it be in 
a material point, this makes the inditment inſufficient, 
as burglariter, murdrum, felinice, and the like, are 
terms of art well known in the law ; and therefore if 
theſe words, or the like, be miſtaken in an indictment, 
ſo that in a material place there is an inſenſible word, 
which is not Latin, nor any word known in the Jaw, this 
will make the indictment vicious and inſufficient. See 
Engliſh, 

Latinarius, An interpreter of Latin; Godwinus Acci- 
pitrarius, Hugo Latinarius. Domeſday. 

Latitat, 1s the name of a writ, whereby all men in 
perſonal adions are called originally to the King's Bench, 
PF. N. B. fil. 78. And it hath the name, as ſuppoſing 
that the defendant doth lurk and lie hid ; and therefore 
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bome ſerved with this writ, 
is appearance at the day, for Latitare e/ft ſe malitis/s oc- 
cultare, animo fraudandi pe Es ſuos 2 ai gormons But 
the true original of this writ was this; In ancient time 
while the King's Bench was moveable, and followed the 
King's court, the cuſtom was, upon comraencing a ſuit 
to ſend forth a writ to the ſheriff of the county where the 
court lay, for the calling him in, and if the ſheriff re- 
turned, Non e&ft inventus in balliva mea, &c. then was 
there a ſecond writ ſued forth, that had theſe words, 
Cum teſtatum eft qued latitat, &c. and thereby the ſheriff 
commanded to attach him in another place where he ma 
be found. Now when the tribunal of the King's Bench 
came to be ſettled at //:/min/ter, the former cour'e of 
writs was held for a long time, firſt ſending to the ſheitf 
of Middleſex to ſummon the party, and if he could not 
be found there, then to apprehend him whereſoever ; but 
aiterwards, upon pretence of cafing the ſubjeC&t, and ex- 
pediting juſtice, it was contrived to put both theſe writs 
into one, and fo to attach the party complained of, upon 
a ſuppoſal or fiction, that he veas not within the county 
of A7iddliſex, but lurking elſewhere ; and that therctore 
he was to be apprehended in any place elſe, where he 
was preſumed to /ze hid, by a writ- directed to the ſheriff 
of the county where he is ſuſpected to be. And by this 
writ a man being brought in, is committed to the marſhal 
of the King's Bench, in whote cultody, when he is, he 
may be ſucd upon an aCtion in that court. Cxwell, 
Latro, (Latrocinizm,) He who had the ſole ruriſdice 
tion in a particular place de /atrone, *Tis mentioned in 
Leg. IV. 1. viz. Sciatis quod abbati Ailift ſocam, telmcum 
& latronem habere conceds.. So in Charta Hen. 1. apud 
Spelman, ſacam, & ſocam habere in totam terram ſuam & 
latrocinium., This word in old charters is frequently 
uſed for the liberty of nfangtheef, or privilege of ad- 
judging and executing of thieves, 
Latta, A lath, Cowell, edit. 1727. | 
Lavatoziunt, A laundry or place to waſh in. There 
was in cathedral churches commonly a /avatory in the 
porch or entrance, where the pricſts, and other officiating 
members were obliged to waſh their hands, before they 
proceeded to divine ſervice. Hence in the ſtatutes of 
the church of St. Paul! in Londin, it - was ordained, 
Ut ſacri/ta ?avatorium in ve/libls per ſervientes frequenter 
mundari facigt. — Liber Statut. Ecc]. Paul. London, 
MS. fol. 59. 6. But it was commonly an ewer. 
Laudare, To adviſe, or rather to perſuade, FE! lau- 
datum «? Regi guatenus conſuetudines juſlas non auferret, 
Leg. Edw. Conf. cap. 39. So in Jeffery Monmouth, 
lib. 1, cap. 6. Laudo igitur ut ab e filiam ſuam prims- 
genitam pietatis duct nytro conjugem, &c. So in Hoveden, 
pag. 729. Laus is taken for advice, viz. Rex Anglie af 
fignabat ei in terra ſua ad \audem & conjilium Regis Fran- 
ag, Fe, Laudare is allo to arbitrate, Knighton, page 
2527. And /audater ſignifies an arbitrator. £nighton, 
2520. 
Laudum, An arbicrament or award. 7/'al/ing. þ. 00» 
Cowell, cdit. 1727. Y 
Lavina, for Labina, Watry land, in qua quis fects 
labitur. *{'is mentioned in MPonaſt, Angl. 2 tom. page 
372. [n aquis, labinis, & mariſc:s ſepiſſime periclitantar. 
Launcegays, (Mentioned in ſtat. 7 Rich. 2. cap. 13-) 
A kind of offentive weapuns now diſuted, and prohibited 
by the faid ſtatute. 
 _ Laver-byead, In Glamorgan/orre and fone other parts 
of IVales, they make a iort of fon! of a ſea-plant, whicit 
ſcems to be the oylter-green, or ſea uverwort. This 
they call Zaver-bread. Near St. David's they call it 
Lhavan or Lhawuqn, which [ thii.s they interpret black 
butter, | DTTES 
Lairels, Thoſe pieces o! ec!d witch were coined in 
the year 1619, with the K.og's head /aureated, were 
thence commonly called Zr, tne twenty ſhilling 
piece markt with xx, the ich th:}.ing piece with x, Us 
five ſhilling piece with v. Camdeni Annal, Fac. 1. MS. 
Cowell, edit. 1727. ne OS 
Law, (Lex,) l1n the general ſignification 18 plain, an 
by Braten thus defined; Lex «/t ſandio jufta, jubens = 
| ne/ta & prohipens centraria: And the divine _ 


he 'muſt put in ſecurity for 
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| brrmana eff quoddam diftamen rationis, quo dirt- 
ſays, £m pul = This in our land hath been variable, 
gw Mets utins's laws, tranſlated out of the Brittfh 
onumn %y boy 
m_ into Latin by Gil/das, of which we find no obſcure 
remnants in our /atos now in uſe. See Mag. Chart. cap. 
1 && 14+ Secondly, Merchenlage, mentioned in Camb. 
Brit. pog- 9% and Polyd. in Hiſt. Ang. lib, 5. Thirdly, 
IVeft-Saxmm lage. And fourthly, Danelage. The laws 
called Merchenlage, or Mercian laws, were com poſed by 
Martia Queen of the Britons; and from her there was 
a province called Provincia Merciorum. Many laws were 
abliſhed by Ethelred King of Kent, by King [na and 
Offa: But Alfred, who ſubdued the whole Kingdom, having 
reviſed all the /awvs of his predeceflors, retained thoſe which 
were mott uſeful, and aboliſhed thoſe which were not, 1o 
that he was called 1% cgi” _—_ propre _ thele 1 W3 
Iled I/e/tſenelaga. ut this kingdom being af:er- 
— 0s. Pikine, they aduced another 
law called Danelag, by which their people were gover- 
ned; and they being afterwards deftroyed, Edward the 
Confe/ſor, out of the former /aws, compoſed that which 
we now: cl the Common law; and therefore he is called 
our hiſtorians Angliicarum legum reſtitutor. Theſe 
laws were only general cuſtoms obſerved through the na- 
tion, which for that reaſon were called Common z and 
likewiſe becauſe Leges omnibus in commune reddidit, to be 
obſerved by all, with ſuch amendments as were made b 
his father. —_— _ I727. 2 © 
WWillian: the Firſt, did not enact many new /aws, but 
confirmed the old, viz. St. Edward's laws ; and abroga- 
ted nove which concerned any cempolition or mulcts of 
delinquents. _—_ pry Rath 6 FEPRIV | ; 
At prefent the law of England 1s divided into 3 parts, 
bo © The Common law, which is the moſt ancient and gene- 
ral law of the realm. 2. Statutes, or acts of parliament. And 
3. Particular cuſtoms, I ſay particular ; _ - p be the 
nera} cuſtom of the realm, it is part of the Common 
= Co. on Litt. fol. 15. 6. Law hath an eſpecial 
fignification alſo, wherein it is taken for that which is 
lrwful with us, and not elſewhere: As tenant by the 
courteſy of England. 13 Ed. 1. 3. And again, to wage 
law, vadiare l:gem, and to make or do law, facere legern. 
BraQton, lib. 3. traQt. 2. cap. 37. When an action of 
debt is brought againſt one, upon ſecret agreement or con. 
tract, as in an action of detinue tor goods, money or 
chattels, lent or left with the defendant, the defendant 
may wage his law, if he will, that is, ſwear certain per- 
ſons with him, that he detains not the goods, or owes 
' nothing to the plaintiff, in manner and form as he hath 
declared; which is intended by /aw to be only in caſe of 
| the plaintiff's want of evidence, and when he cannot 
prove his ſurmiſe by any deed or. open act. When one 
wages his /aww, he ſhall bring with him ſo many of his 
- neighbours as the court ſhall aflign, (Sir Edward Coke 
fays eleven,) to ſwear with him, that they think in their 
conſciences he hath ſworn truly. Ard this /aw was uſed 
in actions of debt, without ſpecialty: As alſo where a 
| man coming to court after ſuch a time, as his tenements, 
for deiault, are ſeiſed into the King's hands, will deny 
himſelf to have been re ve” rn wes lib, ' . ap: 
9 & 12. Kitchin, fol. 164. is is borrowed from 
Normandy, as Wear by the Grand Cuftumary, cap. 85. 
But Cote in this 4 Rep. fol. g5. Slade's cale, ſays, it 
ſprings originally from the judicial law of God, alleging 
for it the twenty-ſecond chapter of Exodus, verſe 7. 
The Feudi/ts call them that come to purge the defen- 
dants, Sacramentales, lib. Feud. tit. 4. ſett. 3. & tit. 10 
& 26. And the Civilians call them purgatores, Spel- 
bet lays, Legem wvadiare e/t _— —_— ,” perimplendo 
is exiventiam an re litigata, ut reſtand? ſacramento 
ad indictam diem cum indi2ts > ranging f conjura- 
lorum numero. And this was a cuſtom — uſed 
among the Zgyptians, as Boemus in his treatiſe De Moribus 
Gentium informs us. Anciently /aga was uſed as Latin for 
law, as Lagam Regis Edwardi wobis reddo, &c. Magna 
harta, Hen. x. 1 Rich. 3. cap. 2. 31H. 6. cap. 6. 
Our Common laws are properly and aptly termed Leges 
A"giiz, becauſe they are appropriated to this kingdom of 
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whatſoever, Co. Int. 2 par. c. q. Theſe are the birth* 
right, and the moſt ancient and beſt inheritance the ſub- 
jects have. Co. on Lit. lib. 2. cape 12. ſet. 213. and in 
his Preface to the ſixth Report. All books written in the 
/aw are either hiſtorical, as the year books ; Explanatory, 
as Staundford's Treatiſe of the Prerogative : Miſcellaneous, as 
the Abridgments; or Monsl:gical, being ot one certain 
ſubject, as Staundford's Pleas of the Crown, Lambard's 
Juftice of Peace. See Fulbeck's Parallels, cap. 3. Cowell, 
eait, 1727. 

Law of arms, (Lex ar morums Is that which gives 
precepts, how rightly to proclaim war, to make and ob- 
ierve leagues, to alſau]t the enemy, and to puniſh offen= 
ders in the camp. Cowell, edit, 1727. 

Law-day, (Lagedayam) Is otherwiſe called view of 
Jrank pledge, or court-leet, In ſtat. 1. Edw. 1. cap. 4. 
it is uſed for tte county-court. Et guod terre eorum im- 
perpetuum quietee ſint de ſeftis comitatuum & hundredorum 
noſtrorum, de viſu franci-plegii & lawdayorum, de turno and 
aixilio vicecomittm, &©r., Charta 39 Hen. 3. m. 5. Una 
cum omnibus ſett1s lagedayorum. x. ſcriptor”, This latoday 
or Lage day, was properly any day in open court, and 
commonly uſed for the more ſolemn courts of a county 
or hundred. CoweH, edit. 1727. - | 

Lawing of dogs. Matitiffs muſt be lated 
three years, Cromp. Furi/. fol. 163. that is, three claws 
of the fore-foot ſhall be cut off by the ſkin, Char. Fe- 
reſt, cap. 6. or the ball of the fore-foot cut out. See 
Expeditate and Pellota. | 

awlets court, on King's Hill at Rochford in Eſſex, 
on //edneſday morning, next after Michae/mas-day, at cock- 
crowing, is held a court, vulgarly called, The lawleſs court. 
They whiſper, and have no candle, nor any pen or ink, 
but a coal, and he that owes ſuit or ſervice, and appears 
not, forfeits double the rent every hour he is miſling, 
This court belongs to the honour of Ralegh, and is de- 
nominated /azv/zſs, becauſe held at unlawful or lawleſs 
hours, "This court is mentioned in Cam. Britan. tho? 
imperfetly, who ſays, This ſervile attendance was impo- 
ſed on the tennants, for conſpiring at the like unſeaſonable 
time to raiſe a commotion. Fel. 441. Cowell, ed. 1727. 

Lawleſs man, (Sax. Laughele/s man, exlex) Is other- 
wiſe called an outlaw. Pro exlege tenebitur, cum princiþi 
non obediat nec legi, & tunc utlagabitur ſicut ille qui eft ex- 
tra legem, fic ut laughelels man. Bratton, lib. 3. de Co- 
rona, cap. II. | 

Law of marque, (mentioned in flat. 27 Ed. J- 


ſtat. 2. cap. 17.) From the German word march, i. e. 


make uſe of this /aw, do take the ſhipping or goods of 
that people of whom they have received wrong and can- 
not get ordinary juſtice, when they can take them with- 
in their own bounds or precints. Cowell edit. 1727, 
See Repiiſals. | 
Law-merchant, (Lex ercatoria,) Is become a part 
of the laws of this realm; for if there be two Jjoint- 
merchants of wares, and one of them dies, his executor 
ſhall have the moiety; which is not ſo in the caſe of 
others not merchants. Co. on Lit. fol. 182. Stat. 13. 
Ed. 1. flat. 3. and 27 Ed. 3. cap. 8. Charta Mercatoria, 
31 Ed. 1. m. 4. grants this perpetual privilege to mer- 
chants coming into this realm : Puod omnes ballin, mi- 
niſtri feriarum, cvitatum, burgorum & villarum merca- 
toriarum mercatoribus anted:&s comparentibus coram eis 
celerem juſticiam factent de die in diem ſine dilatione, ſe- 
cundum legem mercatoriam, de univer/is & ſingults gue 
per eandem legem poterunt terminart. 
Law-pyoceedings, See Engliſh, Pzoceſs, 
Law ſpiritual, (Zex ſpiritualis,) Is the Ecclefraftical 
law, allowed by the laws of this realm, which is not 
againſt the Common law, (whereof the King's prerogative 
is a principal part) nor againſt the ftatutes and cuſtoms of 
the realm. And regularly, according to ſuch Eccleſiaſtical 
laws, the ordinary and other eccleſiaſtical judges do pro- 
ceed in cauſes within their cognizance. Coke on Litt. 
344+ This was called Law Chriftian, and the eccleſi- 
aſtical court, wherein this law was adminiftred, was 
called Curia Chri/tianitatis; and the rural dean, who 


— 


England, 0 have no dependance upon any foreign law 
oL, 1I, | 


was judge or preſident of the gourt within his own di- 
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limes, a bound or limit; becauſe wy that are driven to 
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\ found it their intereſt to leaſe out their demeſnes, which 


and if they had let them for life, this had given the 


| perception of the profits, whoever recovered the freehold 
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ftrict, was called Decanus Chriſtianitatis: And in oppo- 
fition to this law, the Common law was called Lex Mun- 
diata, Terrena, &c. 
Law of tbe ſtaple, (Mentioned in ſtat. 2p Edw. 3. 
at. 2. cap. 22.) ls the ſame with law-merchant, See 
4 Inſt. fol. 237, 238 and Staple, 

Lawyer, (Legifta, legiſperttus, juriſperitus; called 
by the Saxons Lahman,) ts a counſellor, or one learned 
in the law. See Attomep, Counſell22, 

Lazzi, Of a ſervile condition. "The Saxons divided 
the people into thiee ranks: The fiſt were called £4b1;- | 
linghi, which are now the nobility. "The next were called 
Frilinzi, which are now the gentry ; for filing amongſt 
the Saxons was he that was born a freeman, or of parents 
which were not ſubject to any ſervitude, "The laſt were 
called Lazzi, and thoſe were born to labour; they were 
of more ſervile condition than our ſervants, becaule they 
could not depart from their ſervice without the leave of 
the lord : they were fixed to the land where they were 
born, and were in nature of ſlaves, 4nd from hence 
we derive the word /azy. Nithardus, lib. 4. De Saxonibus. 
Cowell, edit. 1727. 

Lea of yarn, (Mentioned in ſtat. 22 & 23 Car. 2. 
cap. 8.) Every lea of yarn at Kidderminſter ſtall contain 
200 threads, reeled on a reel four yards about. 

Leap, 1s a pure Saxon word, for that which we now 
call a ſeed-leap; and leap-fulne is a ſeed-leap full of corn. 

Leap-year, See Billertile, 

Leale, ( Dimiſio, from the French laifer, permittere,) 
Is a demile or letting of lands or tenements, right of 
common, rent, or any hereditameit unto another for 
term of years or life, for a rent reſerved: And a leaſe is 
either written, called a leaſe by indenture, or a leaſe-parol. 
The party that letteth this /ea/e is called the /e//or, and 
the party to whom it is let is the /e//ee: And a leaſe hath 
in it ſix points, 1. Words ſufficient to import a demiſe, 
2. A leflee named. 3. A commencement ſrom a day 
certain. 4. A term of years. 5. A determination. 
6. A reſervation of rent. Co. lib. b. fol. 55. Knight's 
caſe. Co. on Litt. lib. 1. cap. 7. ſeft. 56. Co. 5 Rep. 
Caſe of leaſes. | | 

A leaſe for years is eſteemed in law a middle kind of 
intereſt between an eſtate for life and a tenancy at will ; 
for thoſe who held large diſtricts and traQts of lands, | 
being unacquainted with the arts of husbandry and tillage, 


——_— 


for want of care and cultivation lay waſte, ard afforded 
them little or no profit; and this way of letting for 
years was thought beſt to anſwer the deſign and intentions 
of the lord, as well as the expectations of the tenant ; 


tenants too great a power over the lord, becauſe then they 
wouli have a property in the freehold, and by ſuffering 
difſeiſins, or feigned recoveries to be had againſt themſelves, 
might have ſhaken or endangered the inheritance of the 
owner; and on the other fide, if they had leaſed their 
land only at will, few would have been willing to beſtow 
any great pains or induſtry upon ſo precarious a poſleſ- 
ſion, which the arbitrary will - and pleaſure of a peeviſh 
lord might have defeated, Spelm. Rem. 2. - 

Originally leaſes for years were but of little regard, 
the tenant having only «tile, nor direftum dominium, and 
was faid tenere nomine aliens; and as he had only the 


reduced likewiſe the poſleflion, whether ſuch recovery were 
true or feigned; and the leſſee had no other remedy but 
an action of covenant againſt the leſſor ; and this, at leaſt, 
was thought a juſt conſtruction, that he who had diveſted 
himſelf of the profits of the lands for a time, by giving | 
them to another, ſhould be obliged to maintain that gitt, 
or be liable to make ſatisfaftion if he did not; and this 
was the more reaſonable, becauſe the leſſee was equally 
bound to anſwer and make good the rent during the 
term; and if he hid not, the law allowed the leffor to 
maintain an action of covenant, as well as of debt againſt 
him, for with-holding thereof; and as they made this 


conſtrution for the leſſor upon the words yielding and _ 
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tion for the lefſee, upon the word dimifit, vihich 
no more imported an expreſs covenant on his 
by a o —_ conſtruction mutual, 

oth, and by making of it at all, t 
their opinions of the eaſe to be no 7 Jaye Oy 
or agreement between the parties, and not ſuch al _ 
transferred any property to the leſſee ; and this - 
feaſon why leaſes for years are conlidered 
20 Eh — 3 Bac, Abr. 296. 
nother realon was, becauſe at firſt th 

made but for. a ſmall number of rok 7 Eagan Ty 
Coke tells us, that by the ancient law cf England : 
man could have made a leaſe for above forty years at C 
molt,) and the reaſon thereof ſeems to be, becauſe t X 
were unly made to ſerve the occaſions and exidencies % 
the lord in cultivating and improving his demclnes « 
to borrow money on, or raiſe portions for Sony 


in itſelf 


IS PArt 3 but 
they did juſtice tg 


is one 
» as Chattels, and 


his daughters, 


| or ſuch other uſes as are now made thereof 3 therefore 


there was no need to extend them to any great len 
time, ſince they might be renewed as OTE OY 4 
required ; beſides, the lellees, if they were evicted bales 
only to recover damages, it would have been fruitlef t 
prolong leaſes for the term of 1000 years, when the . 
ſons who were to poflets under iuch leaſes had no —_ 
tor their damages but by recourle to the repreſentatives of 
the original letlor. Co. Lit. 45.6. Mirror 164, 293 


| 1 Vent. 53. 


Alſo another reaſon might be, becauſe the leaſes for 
years were under the power of the freeholder to deſtroy by 
a recovery, for the perſon coming in by the recovery _ 
ſuppoſed to come in by title paramount, and fo was not 
bound or obliged by them, and by conſequence few would 
be willing to take leaſes for any long term, which they 
might ſo ealily be defeated of. 43 Bac. Abr. 296. 

But tho* in the reign of A. 7. it was reſolved, that 
the leſlees ſhould not ony recover damages as a recom - 
pence for the poſleſſion loſt, but ſhould alſo recover the 
polleſſion itſelf ; and the ſtatute 21 ZZ. 8. c, 15. gives the 
termor power to fallify all manner of recoveries had 
againſt the tenant of the freehold, upon feigned and untrue 
titles; from whence men began to limit long leaſes, be- 
cauſe by ſuch purchaſes they eſcaped the wardſhip, relief, 
and other burthens that were annexed to the ancient te- 
nures, yet no alteration was made in the ſucceſſion to 
them, the law having been formerly ſettled as to that 
point; and if they had not carried the ſucceſſion in the 
manner they formerly did, they had loſt the end of ſuch 
limitation. Bro, tit. Leaſes 226. F. N. B. 198, 220. 


Laugh. 127. 4 Co. 80. 1 Lev. 46. 2 4ed. 18. 


And tho? at this day terms for years are multiplied to | 
a much longer duration than they were formerly, and 
there is now ample remedy to recover the term itſelf, yet 
the ſucceflion continues the ſame ; for beſides the reaſons 
already given, it would be inconvenient to have had one 
rule of property for ſhort terms, and another for thoſe 
that were longer, being all of the ſame nature, and {till 
no more than leaſes for years ; beſides, the difficulty of 
hxing the juſt bounds to any preciſe. determinate number 
of years, ſince one or two years, more or leſs, would 
have made very little difference in reaſon, were the 
bounds affixed to leaſes of never ſo long a continuance, 
and long or ſhort are only terms of compariſon ; as 4 
leaſe for forty years is long with reſpeQ to one of eight of 
ten years, and yet ſhort with reſpe& to another of 4 
hundred years ; therefore that there might be an unifor- 
mity in the law, all leaſes for years are held to be of leſs 
value than eſtates for liſe, as being originally of much 
ſhorter duration, and alſo becauſe they were under the 
power of the tenant of the frechold to deſtroy, and there- 
' fore are conſidered only as chattels, and caſt upon the 
executors. 3 Bac, Aby. 297. 


i. Of what things leaſes may be made far years. 


2. Things neceſſarily required in every go9d leaſe 3 and 
NRatutes concerning leaſes. 


paying, which were no expreſs covenant in themſelves, 
it was but reaſonable they ſhould make the like conſtruc- 
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time as leaſes for years began to be looked 
oY I permanent incevotls, and that the leſlees 
re ſufficiently ovided to defend themſelves, and their 
on ſions againſt the a&ts and incroachments as well of 
the leſſor as of ſtrangers, men found it their intereſt to 
: nprove and ENCOurage this ſort of property, and there- 
= extended it to all ſorts of intereſts and polleſſions what- 
ſvever, being led thereto by that known rule, that what- 
loever may be granted or parted with for ever, may be 
ated or parted with for a time ; and therefore not 
only lands and houſes have been lett for years, but alſo 
oods and chattels, tho? the intereſt of the leſſee therein 
'Fers from the intereſt he hath in lands or houſes fo lett 
for years : for if one leaſe for years a ſtock of live cattle, 
ſuch Yeaſe is good, and the leflee hath only the uſe and 
profits of them during the term ; but yet the leffor hath 
not any reverſion in them to grant over to another, either 
during the term or after, till the leflee bath re-delivered 
them to him, as he would have of lands in cafe of ſuch leafe 
for years, for the leſſor hath only a bility of property 
in caſe they all outlive the term ; for if any of them die 
during the term, the leffor cannot have them again after 
- the term; and during the term he hath nothing to do 
with them, as conſequently of ſuch as die, the property 
reſts abſolutely in the leflee ; ſo whether they live or die, 
yet all the young ones coming of them, as lambs, calves, 
tfc. belong as abſolutely to the leflee as profits ariſing and 
ſevered from the principal, ſince otherwiſe the leſlee 
would pay his rent for nothing ; and therefore this differs 
from a leaſe of other dead goods and chattels ; for there 
if any thing be added for the repairing, mending or im- 
proving thereof, the leſſor ſhall have the improvement 
and additions, together with the principal, after the leaſe 
ended, becauſe they cannot be ſevered without deſtroying 
or ſpoiling the principal; neither is the ſucceſhon of 
young ones, in caſe any of the old ones die, to be re- 
ſembled to any corporation aggregate, whereof when any 
die, thoſe that ſucceed ſhall be (aid part of the ſame cor- 
poration, for the corporation, in its publick capacity, 
never dies z but this being a leaſe of ſuch -and ſuch indi- 
vidual cattle, when any of them die, the poflibility of 
reverting property, which was left in the leflor, is deter- 
mined and at an end; but the leflee in ſuch cale cannot 
kill, deſtroy, fell or give them away, during the term, 
without being ſubject to an action of treſpaſs, as it ſhould 
ſeem; but in caſe of a leaſe of a houſe, together with 
goods, it is uſual to make a ſchedule thereof, and afhx 
it to the leaſe, and to bave a covenant from the leſſee to 
re-deliver them at the end of the term, and without ſuch 
covenant the leffor would have no other remedy but tro- 
ver or detinue for them after the leaſe ended. 3 Bac. 
Abr. 300. Godb. 112. 1 Leon. 42. Owen 139. 5 Co. 
16, 17. Dyer 56. a. 110. 9. 212. b. Bro. tit. Leaſes 23. 
2 Bulſ. 7. Lit. ſea. 71. Co. Lit. 57.a. © 
If one hath a corody for life, he may let it to another, 
or to the grantor himſelf; ſo may the grantee of houſe- 
bote, or hay-bote; but in caſe ſuch leaſe be to the leflor 
bimſelf, rendring rent he can only have them by way 
of retainer, being to ariſe out of his own proviſion, or 
his own land. Bro, tit. Leaſes 40. | 
But as to lands, or other things of inheritance, as they 
may be granted or departed with for ever, ſo they may 
for a time, and conſequently may be leaſed for years in 
| Allcaſes where no inconvenience or injury to the publick 
ls like to enſue ; for then mens private intereſt muſt give 
way to the publick ; and what might otherwiſe in its own 
nature be and allowable, muſt upon that account 
| bedifallowed and ftand condemned ; wherefore it having 
ſettled, that all leaſes for years were but chattels, 
and as ſuch ſhould go to executors or adminiſtrators ; the 
caſe wherein we find an obje&tion to a leaſe for 
years 1s, that of the office of marſhal of the King's pri- 
lon, for that being an office of great truſt, concerning the 
miniſtration of juſtice in the keeping of priſoners, if it 
1d be granted for years, might be injurious to the 
publick, by being in ſuſpenſe till probate of the will or 
adminiſtration taken out ; and if the officer ſhould die 
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1 i. Of what things leaſes may be made for years. | indebted, ſo that none would prove his will, of take out 


adminiſtration, then there would be no officer at all, and 
executors or adminiſtrators would be in by a& of law, 
without allowance of the court ; alſo it might be a que- 
ſtion, if ſuch office ſhould not be forfeited by outlawry, 
or be aſſets in the executors hands; and many other in- 
conveniences would follow, if ſuch grant for years were 
allowed ; for the ſame reaſon it was held likewiſe, that 
the offices of Cu/os Brevium, chirographer, clerk of the 
pipe of the King's ſilver, or of the crown, remembrancet 
or chamberlain of the Exchequer, prothonotaries, and 
other officers in the ſevera] courts of juſtice, cannnt be 
granted for years; and tho' the offices of ſheriff and co- 
roner were granted for years, till reſtrained by 14 Ed. 3. 
c. 7. it was never debated what inconveniences might 
enlue by allowing thereof ; and theſe reaſons held equally 
good againſt granting the office of warden of the Fleet, or 
any other gaolerſhip. Fard. 357. 9g Co. 97. 1 Rol: 
Abr. 847. 2 Rel. Abr. 153. Cro, Car. 587. 1 Fon. 
563. Hob. 153- 3 Med. 145. 

And although it hath been reſolved, that the office of 
the marſhal of the King's Bench priſon cannot be granted 
for years, yet it hath been held, that a leaſe thereof for 
years during the life of the grantee is good ; for hereb 
the danger of the office's going to executors is avoided, 
which the book ſays is the ſole reaſon why the office is 
not abſolutely granted for years. 6 ded. 57, See 
Marſhal of the King's Bench, 

Alſo it appears that the dean and chapter of We/t- 
min/ter made a leaſe for years of the Gatehouſe priſon, and 
the leſſee had committed ſeveral offences which amoun- 
ted to a forfeiture, for which the office was ſeiſed, but 
no objection made to its being left for years. Raym, 216+ 
2 Lev. 71. 3 Keb. 32. 

But ſuch offices as do not concern the adminiſtration 
of juſtice, but only require {kill and diligence, may be' 
granted for years; becauſe they may: be executed by de- 
puty, without any inconvenience to the publick : there- 
fore where a grant for years was made of the office of 
garbler of ſpices in London, it was adjudged to be a good 
grant, or at leaſt a good appointment tor years, within 
the intent of the ſtatute x Zac. 1. cap. 19, Hard 46. 

The office of printer was granted for years 6 Car. I. 
and held a good grant, being but an employment : 5o the 
office of Me ane was granted to the Lord Stanhope for 
years, and held good. Hard. 352: | 

The office of regiſter of policies of aſſurance in London 
concerning merchants was granted by the King for years, 
and adjudged to be a good grant ;z becauſe it did not con- 
cern the adminiſtration of juſtice in any court, but re- 
ares only the ſkill of writing after a copy: So the of- 

ce of making and ſealing /ubpena's was granted for years, 
and allowed to be good ; and there ſeveral precedents are 
cited of offices granted for years; as, firſt, offices in 
which the ſafety of the realm was concerned, as the office 
of the warden of a haven or port by Z. 6. of gun- 
powder, 1 C, 1. of making gun powder by Car. 2. 
| alſo offices concerning the trade of the realm have been 
granted for years; as 1 A. 7. of the exchange of 
money ; 18 #H. 8. of gager; 17 Rich. 2. aulnager, tho' 


of the letter-office, 3 Car. 1. allo offices in courts of 
juſtice have been granted for years ; as the office of ſur- 
veyor of the green wax, of the ſixpenny writs in Chan- 
cery and ſubpena's, of comptroller and cuſtomer, and of 
making proceſſes in C. B. all theſe, and ſeveral others, 
have been granted for years ; but no diſpute having been 
made of the validity of them, how far ſome of them 
would hold at this day, _ be a queſtion, Hard. 351. 
354, 357. Dyer 303. Hob. 146. 3 Keb. 80. 
ut where one made a grant for years of the ſteward- 
ſhip of a court-leet and court-baron, this was held void 
as to the court-leet being of prarwr office, but good as to 
the court-baron, being only miniſteria), and the ſuitors 
judges thereof ; but the grant appearing afterwards to be 
for years, determinable upon the death of the leflee, it 
was held good for both, becauſe there was no danger of 
its coming to executors or adminiſtrators, 2 Lev. 245. 


2 Fon. 120. 
/ | One 


a ſeal belongs to it, with which the officer is intruſted ; 
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One Mrs. Dennis was found by office to be an ideot 
@ nativitate z the King grants the cuſtody of the body and 
eſtate to Sir Alexander Frazier, his executors and admi- 
* niſtrators, during the ideocy; Sir Alexander dies, and 
then the King grants the cuſtody to Mr. Prodgers ; and 
whether he or the executors of Sir Alexander had the 
better title, was the queſtion; it was ſaid to be a truſt in 
the King, and therefore not grantable to executors or ad- 
miniltrators, and that if the grantee die inteſtate, there 
would be none to take care of the ideot. On the other 
fide it was ſaid, he had not only a truſt, but an intereſt, 
and might have dilpoſed of the profits to his own uſe, or 
grant them over as he thought fit, in caſe of an ideot, 
though it was otherwiſe in caſe of a lunatick, and that 
it being a chattel ſhould naturally go to executors z and 
to this opinion my Lord Chancellor inclined, but direc- 
ted the validity of the patent to be tried at law ; and in 
B. R. the grant to Sir Alexander was held good ; for the 
King had the ſame intereſt in an ideot that he had in his 
ward, which always went to the executor of his grantee, 
tho' it was otherwile in the caſe of a Junatick, 2 Chan. 
Ca. 50. 1 Vern. 9, 137. 3 Med. 43- 

The office of patk-keeper was granted for years, and 
nn objeQion made to it; for this does not concern the ad- 
miniſtration of juſtice, but only requires diligence and 
care. 2 Rl. Rep. 274. Godb. 413. 

Dignities or honours cannot be granted for years, as 
to be earl, duke, baron, ©c. becaute then they muſt go 
to the executors or adminiſtrators, whilſt the eſtate that 
ſhould ſupport them would go to the heir, and ſo intro- 
duce confuſion and abſurdity. C9. Lit. 16.b. 9g Co. 

.b. 
pot 23 H. 6. cap. 10, it is provided, that no ſheriff 
ſhall let to farm in any manner his county, nor any of his 
bailiwicks, hundreds or wapentakes ; which proves that 
before this ſtatute it was not unuſual to let them to farm. 

By the 12 Car. 2 cap. 23. ſeit. 27, The Lord Trea- 
| furer or Commiſlioners of the Treaſury for the time be- 
| Ing, have power to let to farm all or any the rates or 
duties of exciſe upon beer, ale, cyder and other liquors 
therein mentioned, ſo as the ſame exceed not the term 
of three years; without which clauſe the Treaſurer or 
Commiſſioners of the Treaſury could not have made 
ſuch leaſe, though perhaps the _———_— might, ha- 
ving the abſolute intereſt and ownerſhip therein. 

By the 12 Car. 2. cap. 25. ſe. 3. Power is given to 
the King's agents for granting-of wine licences to any 
perfon or perſons for any time or term not exceeding 
twenty-one years, if ſuch perſon or perſons ſhall fo long 
live, upon fach rent as ſhall be agreed on, to be paid 
half-yearly ; and ſuch licence not to be granted to an 
but thoſe who perſonally uſe the trade by ſelling by re- 
tail, or to the landlord of ſuch houſe ; nor ſhall the ſame 
be aſſignable, or of any benefit but only to the firſt 
taker. 

By the 12 Car. 2. c. 25. . 16. it is provided, that his 
Majeſty, his heirs and ſucceſſors, may grant the office of 
Poſi-Maſter General, with all profits, fees, &c. to an 
perſon or perſons for life, or term of years, not exceed- 
ing twenty-one years, under ſuch rents and covenants as 
ſhall be thought beſt for the good of the kingdom, 

By the 22 & 23 Car. 2. cap. 14. ſef?. 6. Power was 
given to the maſter and chaplains of the Savoy, to encou- 

rage the rebuilding thereof, to demiſe any of the lodg- 
ings for any term not exceeding forty years, under ſuch 
rents as they could procure, without renewing. 


2. Things neceſſarily required in every good leaſe ; and 
 Natutes concerning leaſes. 


Regularly theſe things muſt concur to the making 
of every good leaſe: itt, There muſt be a leſſor, (as 
in other grants) and he muſt be a perſon able, and not 
reſtrained to make a leaſe. 2dly, "There muſt be a leſlee, 
and he muſt be capable of the thing demiſed, and not 
diſabled to receive it. 3dly, "There muſt be a thing de- 
miſed, and ſuch a thing as is demiſable. gthly, If the 
thing demiſable be not grantable without a deed, or the 
party demiſing not able to grant without a deed, the leaſe 


| eccleſiaſtical perſons. 
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muſt be made by deed; and if fo, then t 
ſufficient deſcription or ſettting forth of Tracy + : 
leflor, leſflee, and the thing leaſed, and all diveſi.. the 
cumitances, as ſealing, delivery, Ec. required in # ug 
grants muſt be oblcrved., 5thly, If it be a leaſe "a 
years, it muſt have a certain commencement, at | mi 
when it comes to take effect in intereſt or poſlefion voy 
a certain determination either by an expreſs etumencs: | 
of years, or by reference to a certainty that is expreſſeq, 
or by reducing it to a certainty upon ſome contingency 
preceding by matter ex po/? fats, and then the contin. 
gency mult happen before the death of the leflor or leſſe þ 
othly, There muſt be all needful ceremonies, a liver of 
ſeifin, attornment, and the like, in caſes where the 4 

; ay are 
requiſite, 7thly, There muſt be an acceptance of th 
thing demiſed, and of the eſtate by the leſſee ; but whether 
any rent be reſerved upon a leaſe for life, years, or ar 
will, or not, it is not material, except only in the caſes 
of leaſes made by tenant in tail, huſband and Wife, and 
1 Words Convey. 683. 
Stat. 32 en. B. cap. 28. ſet. 1, All leaſes made of 
any manors, lands, &ec. by writing indented for term of 
years or life by any perſon of full age, having an eſtate 
of inheritance either in fee-ſimple or in fee-tail, in their 
oyn right, or in the right of their churches or wives, or 
jointly with their wives, fhall be good in law. 

Sect. 2. This aCt ſhall not extend to any leaſes to be 
made of any manors, lands, &c. being in the hanes of 
any farmers by virtue of an old leaſe, unleſs the fame 
old leaſe be expired, ſurrendered or ended, within one 
year after the making of the new leaſe; nor ſhall ex- 
tend to any grant of any reverſion, nor to any 
leaſe of lands which have not moſt commonly been let- 
ten to farm by the ſpace of twenty years next before 
ſuch leaſe made, nor to any leaſe to be made without 
impeachment of waſte, nor to any leaſe to be made above 
the number of twenty-one years, or three lives, from 
the day of making; and upon ſuch leaſe there ſhall be 
reſerved yearly ſo much rent, or more, as hath been moſt 
accuſtomably paid for the lands fo letten within twenty 
years next before, And every perſon, to whom the re- 
verſion.of ſuch lands ſhall appertain after the deaths of 
ſuch lefſors, ſhall have like remedy againſt -the leſlees as 
the leſlor might have had. 

Sed2. 3. Provided, that the wife be made party to 
every ſuch leaſe made by her husband of any lands being 
the inheritance of the wife, and that every ſuch leaſe be 
made by indenture in the name of the husband and his 
wife, and ſhe to ſeal the ſame, and that the rent be re- 
ſerved to the huſband and wife, and to the heirs of the 
wife, according to her eſtate; and that the huſband ſhall 
not alien the rent longer than during the coverture, 
without it be by fine levied by the huſband and wife. 

Sef?. 4. This a ſhall not give power to any perſon 
to take more farms than he might have done, nor give 
power to any parſon or vicar to make any leaſe of any 
| of their meſſuages, lands, tithes, &c. belonging to their 
cat or vicarages, otherwiſe than they might have 

one. 
Set. 6, No fine or other a&t done by the huſband on- 
Y of any manors, lands, &c. being the inheritance or 
rechold of his wile, ſhall be any diſcontinuance there- 
of, or be prejudicial to the wife or her heirs, but that 
they may enter according to their rights, fines whereunto 
the wife is party and privy only excepted. S 

Se, 7. This clauſe ſhall not give liberty to ſuch wife 
or her heirs, to avoid any leaſe made of any inheritance 
of the wite according to this act. 

Stat. 1. Eliz. cap. 19. ſet. 7. All grants made by any 
archbiſhop or biſhop of any honours, lands, &c. parcel of 
the poſſefſions of his biſhoprick, to any perſon (other than 
to the Queen) whereby any eftate ſhould paſs, other than 
for term of twenty-one years, from ſuch time as ſuch 
ou ſhould begin, and whereupon the old rent or more 

all be payable yearly, ſhall be void. EY 

Stat. 13 £Eliz. cap, 10. ſe. 3. All leaſes, conveyances 
or eſtates, to be made by any maſter and fellows of any 
college, dean and chapter of any church, maſter or guar- 


dian of any hoſpital, parſon, vicar ar any other having 
| 3 | eccle- 
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' --} living, of any hereditaments, being, parcel 
vs fond js ſuch Giritual promotion (other than 
for the term of one and twenty years, or three jives, from 

time ſuch leaſe ſhall be made, whereupon the accul- 
Gln yearly rent or more ſhall be payable yearly du- 

:1 the term) {hail be void. 5 | 

7 $6 4. This a&t ſhall not make good any leaſe made 
by an college for more years than are limited by the pri- 
vate ” ap of the college. 
$22. 5. This a& ſhall not extend to any leaſe to be 
made upon ſurrender of any leaſe heretofore made, or by 
reaſon of any covenant contained in any leaſe now con- 
tinuing, ſo that the leaſe to be made do not contain more 
ears than the reſidue of the years of the former leaſe, 
nor leſs rent than is reſerved in the ſaid former leafle. 
Declared to include bead houſes by 14 £/:z. cap. 14. 

Stat. 13 Eliz. cap. 20. ſett. I. No le-ſe to be made 
of any benefice or eccleſiaſtical promotion with cure, or 
any part thereof, not impropriate, {hall endure longer 
than while the leffor ſhall be ordinarily reſident, and fer- 
ving the cure of ſuch benefice without abſence above 
fourlcore days in any one year, but every ſuch leaſe im- 
mediately upon iuch abſence ſhall ceaſe, and the incum- 
bent ſo offending ſhall loſe one year's profit of his bene- 
fice, to be diſtributed by the ordinary among the poor of 
the pariſh, And all chargings of ſuch benefices with 
cure, with any penſion, or with any profit out of the 
' {ame, other than rents to be reſerved upon leaſes accor- 
ding to this act, ſhall be void. 

$2. 2. Provided, that every (-parſon allowed to have 
two benefices may demiſe one of them, upon which he 
ſhall not be moſt ordinarily reſident, to his curate only, 
but ſuch leaſe ſhall endure no longer than during ſuch 
curate's reſidence without abſence above forty days in any 
one year. This a& to continue to the end of the next 
parhament. 

Made perpetual, 3 Car. 1. Cap. 4+ 

Stat. 14 Eliz. cap. 11. ſect. 15, All bonds, con- 
tratts, promiſes and covenants to be made for ſuffering 

any peiſon to enjoy any benefice or eccleſiaſtical promo- 
tion with cure, or to take the profits thereot other than 
ſuch bonds and covenants as ſhall be made for afſlurance 
of apy leaſe heretofore made, ſhall be of ſuch force, and 
not otherwiſe, as leaſes by the ſame perſons made of ſuch 
benefices and eccleſiaſtica] promotions with cure. 

v2. 16. All leaſes, bonds, promiſes and covenants, 
concerning benefices and eccleſiaſtical livings with cure to 
be made by any curate, ſhali be of no other force than 
if the ſame had been made by the beneficed perion him- 
ſef that demiſed the ſame to ſuch curate. 

Seet. 17. The ſaid branch of 13 Eliz. cap. 10. Shall 
not extend to any leaſe of houſes fituate in any market 
town, to that ſuch houſe be not the dwelling houſe uſed 
for the habitation of the perſons, nor have ground to the 
lame belonging above the quantity of ten acres, | 

' dtat, 18 Eliz. cap. 6. ſet. 1. No maſter, provoſt, 
prelident, warden, dean, governor, rector or chict ruler 
of any college, cathedral church, hall or houſe of lear- 
ning in _the univerſities, nor any provoſt, warden or 
other head officer of the college of Wincheſter or Eton, 


nor the corporation of the ſame, ſhall make any leaſe for 


_ lives or years of «their lands, to the which avy tithes, 
arable land, meadow or paſture, ſhall appertain, except 
one third of the old rent to be reſerved in corn, viz. in 
good wheat, after 6.5 84, the quarter or under, and 


good malt at 55. the quarter or under, to be delivered | 


yearly at the faid colleges, &c. and for default thereof, 
to pay to the ſaid colleges, &c. in ready money, at the 
eleQtion of the leſſees, after the rate of the beſt wheat and 
malt in the market of Cambridge, for the rents that are 
to be paid to the houſes there and in the market of Ox- 
ford, tor the rents that are to be paid to the houſes there; 
and in the market of Wincheſter, for the rents that are 
to be paid to the houſes there; and in the market of 
WWindſor, for the rents that are to be paid to the houſe at 
Eton, the next market day before the rent ſhall be due, 
Without fraud. And all leaſes otherwiſe to be made, 
and all collateral bonds or affurances to the contrary 

all be void. The ſame wheat, malt or money, to be 


expended to the relief of the commons, and diet of the 
You. I. 
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colleges, &c. only, and by no fraud fold away from the 
profit of the colleges, &c. upon pain of deprivation of 


the governor and chief rulers of the ſaid colleges, 6c. 


and al] other conienting. 
See. 3: This a ſhall not extend to any leaſe to be 


made by the prelident and ſcholars of the college of St. 


John Baptift in Oxf:rd, to any heir male of Sir Tho- 


mas Ihite, late knight and alderman of London, founder 


of the ſaid college, which leaſe ſhall be made according 


to the meaning of the foundation and itatutes of the ſaid 


college of the manor of Fifie/d, and no uther hereditaments. 
Stat, 43 Eliz. cap. 9. ſet. 8, All judgments to be 


had, for the intent to have or enjoy any leaſe contrary to 


the ſtatutes 13 £E1iz. cap. 20. 14 Eliz. caps 11. and 18. 
Eliz. cap. 6. thall be voic, as bonds or covenants made 


tor that purpole are appointed to be void. 


Stat. 29 Geo. 2. cap. 31. ſet. 1. Where. any perſon 


under the age of twenty-one years, or a Junatick, or 
teme covert, is intereſted in, or intitled to, any leaſe for 


life or lives, or for any term of years, either abſolute, 


or determinable upon the death of one or more perſons, 
or otherwiſe, it {hall be lawful for ſuch perſon under the 
age of twenty-one, or his guardian, or other perſon on 


his bchalf, and for ſuch Junatick, as his guardian or - 
committee of the eſtate, or other perſon on his behalf, 


and for ſuch feme covert, or any perſon on her behalf, 
to apply to the court of chancery of Great Britain, 


the court of Exchequer, the courts of equity of the. 


counties palatine of Cheſter, Lancaſter and Durham, or 
the courts of great ſeſhon of 7//ales reſpeRively, by peti- 
tion or motion in a ſummary way; and by the order of 
the ſaid courts reſpeCtively, made upon hearing all par- 
ties concerned, ſuch perſon under the age of twenty- 
one, and ſuch lunatick or perſon appointed by the ſaid 


courts reſpectively, and ſuch feme covert, by deed or - 


deeds only, without levying any fines, ſhall be enabled 
to ſurrender ſuch leaſe, and accept in the name and 
for the benefit of ſuch perſon under the age of twenty- 
one, or lunatick, or feme covert, one or more new leales 


of the premiſſes compriſed in ſuch leaſe ſurrendered, for 


ſuch number of lives, or term of years determinable up- 
on ſuch number of lives, or term of years abſolute, as 
was mentioned in ſuch leaſe ſo ſurrendered, at the ma- 
king thereof, or otherwiſe, as the ſaid courts ſhall direct. 

Scet. 2. All money and other conſideration advanced 
by any ſuch guardian or other perſon, as a fine or income 


for the renewal or anyſuch leaſe, and ail reaſonable charges, 


ſhall be paid out of the eftects of the infant or lunatick for 
whoſe benefit the ſaid leaſe is renewed, or ſhail be a 


charge upon the leaſchold premiſſes, with intereſt as the 


aid courts fhaj] reſpeCtively direct ; and eerning Roſes 
to be made upon furrenders by femes covert, unleſs the 
hne or confideration of fuch leaſe, and the reaſonable 


charges, be otherwiſe paid and fecuied, the ſame with in- * 


tereſt ſhall be a charge upon ſuch lealchold premiſles, for 
the uſe of ſuch perſon who advances tne ſame. 

Seft. 3. The leaſes to be lo rencwed ſhall be to the 
fame uſes, and liable to the ſame trults, charges, diſpo- 
fitions, deviſes and conditions, as the lealcs ſurrendered. 

Seat. 4. Every ſuch ſurrender, and ſuch leaſe granted 
thereupon, ſhall he as valid as if ſuch ſurrender had been 


made by and on the behalf of a perſon of full age, fane 


mind, or not 'married, 7 
For mere learning on this ſubjet?, fre 3 Bac. Abr, 
tit. Leales, and 10 Vin. Abr. 299—268, 396—419. 


Leaſe of a farm, lett at rack-rent for ſeven years; with 


variety of good Covenants. 


F* HIS Indenture made, &c. between VI, B, of, &c., 

of the one part, and W, W, of, Sc. of the other 
part, witneſſeth, That the ſaid W. B. Ir and m confide- 
ration of the yearly rent ard covenants herein after i cſcrued 
and contained, and which om the part and behalf :f the ſaid 
W.W. his executsis and admmifliraters, are and ought to 
be paid, kept, done and performed, bath deniiſd, granted, 
aid to farm letten, and by theſe preſents deth deniſe, grant 
and to farm leit unto the faid W.W. All that meſſuage, 
tenement and farm, commonly called or known ty the name of 


Ge. lying and being in the pariſh of, &c. in the ſaid count y 
4 £ , 
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my L-£-A 
of, Ec. late in the peſſeffion of,, &c. together with all barns, 


/tables, outhouſes, cloſes, grounds, lands, meadows, paſtures, 
"feedings, commons, profits, ways, waters, eaſements and ap- 
purtenances whatſoever to the ſaid meſſuage, tenement and 

arm belonging or in any wiſe appertaining ; (except and al- 
ways reſerving out of this preſent demiſe and grant unts the 
faia W.B. his heirs and aſfigns, &c. And alſo except all 
timber trees, woods and underwoods, nxw landing, growing 
or being, or which at any time during the term hereby granted 
ſhall land, grow, or be, in or upon the ſaid demiſed pre- 
miſſes, or any part theresf, with liberty to fell, cut down, 
take and carry away the ſame); To have and to hold the 
ſaid moſſuage, tenement and farm, and all and ſingular the 
ſaid premitſes bereby demiſed, with the appurtenances ( except 
b-fore excepted) unto the ſaid W, W.. his executors, admini- 
ftrators and «ſigns, from the feaſt f the annunciation of the 
Bleſſed Virgin Mary next enſuing the date hereof, for and during 
the term of ſev-n years then next enſuing and followmg, and 
fully to be complete and ended ; Yielding and paying therefore 
yearly and every year, during the ſaid term hereby granted, 
unta the jaid W. B. his heirs and4 affigns, the yearly rent f 
1001. of lawful money of Crreat Britain, i and vþon the 
nine and twentieth day of September, an4 the frve and 
twentieth day of March, by even and equal portions; And 
alfs yielding and paying, and the jaid W. W. for himpelf, 


his executors, adniuni/tratirs and ajfigns, Dath covenant and 


grant t9 aid wit) The faid W. B. his heirs and aſſigns, to 


yield and pay in and upon the days ant! times of payment f 
the ſaid yearly rent abgve referoed, and over and above the 
fame rent, according to the rate of five pounds of lawful 
Britiſh money the acre, and {3 proporttonably, for every 
greater aud l:fſer quantity of the meadow or ow ground 
hereby demiſed, which he the ſaid W, W, his executors, 
adminiſtrators or aſſigns, ſhall at any time during the ſaid 
torm hereby granted, ear, pliugh, ſpit up, dig or convert to 


tillage, or cauſe or procure, permit or ſuffer to be eared, 


ploughed, ſpitted up, digged or converted t3 tillage ; the firſt 
payment theresf to begin at that day of payment of the jaid 
yearly rent ab5ve reſerved, which ſhall next happen after 
any part of the ſaid meadow or paſture ground ſhall be jo as 


. aforejaid eared, ploughed, ſpitted up, digged or converted to 


tillage : And if it ſhall happen the ſaid yearly rent above 
reſerved, or any part thereof, to be behind and unpaid, in 
part or in the whale, by the ſpace of eight-and-twenty days 
next after either of the ſaid days or times whereon the ſame 
ſhould or of right ought t1 be paid as aforeſaid, being pres jan 
demanded, that then, and from thenceforth it ſhall and may 
bz lawfie! t1 aud for the ſaid W. B. his heirs and aſſigns, 
nts the ſaid demiſed premiſſes, or into any part thereof, 
in the name of the while, to re-enter, and the ſame premufſes, 
and evgry part theresf, ts have again, repoſſeſs and enjoy, as 
in his and their fir/lt and former eftate, right, title and de- 
gree z any thing herein contained to the contrary thereof in 
any wiſe nitewithſtanding : And the fatd \W, W. for him- 
ſelf, bis exventirs and adminiſtrators, dth covenant and 
grant t9 and with the ſaid W. B. his heirs and affigns, in 
mmnner and firm follzwing ; that is to {oy, that he the ſaid 
W.W. his executors, adminiſtrators or affigns, ſhall and 
will wet! and truly pay or cauſe to be paid unto the faid 
W. B. his herrs aud afſigns, the ſid yearly rent above re- 
| ſerved, at the days ant times, aud in manner and form 
abwue exprelſed, according t1 the purport and true meaning 
of theſe preſents; Aud alſo that he the ſaid W.W. his 
executors, admin/!rators and affizns, ſhall and will keep in 
good and ſuffictent repair, during the faid term, all the glaſs 
windnus to the dw-!iing-hauſe, and all the walls, gates, 
fliles, bounds and fencos belonging to the ſaid demifed pre- 
miſſes, (being allowed timber and frith for the doing thereof 
by the ſaid W.B. his heirs and aſſigns) and ſcour and 
cleanſe all the ditches and water-courſes on the ſaid pre- 
miſſes ; and fhall and will leave the ſame well and ſuffi- 
ciently repaired, ſcoured and cleanſed at the end of the ſaid 
term ; And alſo jhall end will in a huſhand-like manner, 
ſpend and employ in and upon the ſaid premiſes, all the 
hay, ſtraw, fodder, dung, muck and foil, which ſhall hap- 
pen to be mad? or ariſe there at any tim? during the ſaid 
term, And will permit and ſuffer A. B. the preſent tenant, 
ta take off hs crap of corn at the next harveſt, which hail 
2r may be Fay this year on the ſaid demiſed premiſes ; 
An 1/9, that he the faid W, W. his executors, admini- 


3 
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| Nrators and aſſigns, ſhall and will ſow twenty acres of + 
arable land with clover every year during the faid term 1 
leave twenty-five of the ſaid land ſufficiently fown «ith o on 
at the end of the faid term ; And alſo ſhall and «vill "5k 
yearly and every year, during the ſaid term, one half of my 
faid arable land as a ſummer fallow unſown ; And i . 
that he the ſaid W. W, his executors, adminiſtrator; ; ; 
aſſigns, ſpall not nor will mow any part of the drwn ——_ 
during the ſaid term, nor do or commit, or permit or ſoft 
to be done er committed, any waſte, fpoil or deflrufimn ; 
or upon the ſaid premiſſes, or any part thereof ; And further 
that the ſaid W.W, ſhall and will from time t tin, 
during the ſaid term, diſcharge and bear the offices of er 
fſeer, churchwarden, conſtable, tithingman, and all ſuch life 
perſonal offices, wherewith the ſaid premiſſes ſhall he charged 
when and as tor as they ſhall happen : And the ſaid W.R 
for himſelf, his heirs and aſſigns, doth covenant and grant 
to and with the faid W. W, his executors, adminiftrators 
and afſigns, That he the ſaid W. B. his heirs and offiens 
ſhall and will at all times during the juid term hereby 
granted, well and ſufficiently repair, ob old and keep the 
Jard meſſuage and other the houſes hereby demiſed (except the 
glaſs windows thereef ') in all neeaful and neceſſary repara- 
tions, when and as often as need ſhall require ; And alſo 
ſhall and will at all times during the ſaid term hereby granted, 
bear, pay and diſcharge, or abate, dedut? and allow out of 
the ſaid yearly rent hereby reſerved, all taxes, rates aid 
payments woes paces wherewith the ſaid premiſes ſhall or 
may be charged or chargeable, (window-money, and ſuch like 
taxes as are or ſhall be, at any time during the ſaid term, 
particularly laid upon tenants by att of parliament, only ex- 
cepted.) And further, that he the ſaid W. B. his heirs and 
Yor, ſhall and will yearly, during the ſaid term, alli 
the ſaid W. W. his executors, adminiſtrators and aſſigns, 
400 faggits, or the value thereof in other wood, for firing, 
to be had and taken by the aſſignment and appointment of the 
ſaid W. B. his heirs or aſſigns, or his or their bailif, and 
not otherwiſe, and to be ſpent on the ſaid premiſſes mh, 
and not elſewhere, and ſufficient plough-timber, or elſe in 
lieu of fuch plough-timber the ſum of one pound and ten 
ſhillings in money, at the elefion of the ſaid W. B. his heirs 
and aſſigns ; And ſhall and will put the dwelling-houſe and 
out-houſes, alls, gates and fences in tenantable repair, 
or before Lady-day next : And alſo, that he the ſaid W.W. 
his executors, adminiſtrators and aſſigns, ſhall and may from 
time to time, and at all times, during the ſaid term hereby 
granted(by andunder the yearly rents, covenants, and agreements 
herein contained) peaceably and quietly enter into, have, bud, 
occupy, poſſeſs and enjoy, all ard ſingular the ſaid premiſes 
hereby demijed, with the appurtenances, (except before ex- 
cepted) witheut any let, trouble, hinderance, moleſtation, it- 
terruption and denial of him the faid W. B. his heirs and 
aſſegns, and of any other ferſom or perſens whatſoever, law- 
fully claiming or to claim by, frem or under him, them or 
any of them ; and fhall and may hal and enjoy ſixty acres 
of the arable land belonging to the ſaid demifed premuſſes, 
from the end of the faid term herecty granted, till the end 77 
the harveſt then next # [lawing, and ii the barn to throſs cut 
his corn in, for a year after the ed of the faid tori, nd 
houſe-room to lodge in, and liberty is fodder bis cattle ups 
the ground called, Vc. until the third of May after the ex- 
piration of the ſaid term : Provided always, and it is 6- 
greed and declared by and between the parties to theſe pre- 
ſents, that if the ſaid W. B. his heirs or afjigns, ſha tt 
minded ard defiraus ta take into his or their aun hand's the þe- 
feſfien of the ſaid premiſſes, at the end of the firſt free yeers 
of the ſaid term hereby granted, and of fuch his or the 
mind and defire, do and ſhall on the 29th day of Scptember 
next before the end of the ſaid firſt 2 years, give notice 
in writing under his or their hand or hands, to the ſaid W. 
W. his executors, adminiſtrators and affigns, or leave the 
fame for him or them at the mcſſuage hereby demiſed, with 
one of his or their ſervants there ; then, and at the ed Ul 
the firſt five years of the ſaid term, he the faid VV. B. bis 
heirs and aſſigns, may enter into the ſaid vemiſed premiſles, ard 
take poſſeſſion thereof accordingly ;, ary thing here eentained 
to rhe contrary thereof in any Wiſe notwithſfaraing * / Lon 
vided aljo, and it is further agreed aid deciared by 676 
tween the ſaid pai ties to thiſe preſents, that if the fed " . 
| W. hrs executirs, odminifiretars and aff.ons, frall be minded 
| mM 
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and defirous to leave and ield up the ſaid demiſed pre- | 


miſſes to the ſaid 


th 51 rage! 
"+ their mind, and deſire, do and ſhall, on the nine 
jg andreery of of September next before the end of 


W. B. his heirs or aſſigns, at the end of | 
, fr froe years of the ſaid term hereby granted, and of” 


the ſaid firſt froe years, grue notice in writing under his or ' 


their hand or hands, to the ſaid W. B. his heirs or aſſigns, 


lave the ſame for him or them at the capital meſſuage 
” the ſaid i « ſituate in, &c. with one of his or their 
0 


there, then and in ſuch caſe, the ſaid term hereby 
pe hall, "at the end of the firſt froe years, ceaſe and 


"termine 3 any thing herein contained to the contrary not- 
withſtanding. In witneſs, &c. : 


Leaſe and releaſe, A conveyance by leaſe and re- 


leaſe, 
ments 


is where he who is to convey any lands or tene- 
rſt makes a leaſe (or bargain and fale) of the pre- | 


miſſts to the perſon to whom the ſame is to be conveyed } 


nths, a year, &c. but uſually for a year, to 
ra all that by ict? thereof the leſſee may be in the 
atual poſſeſſion of the premiſles granted by the leaſe, (or 
bargain and ſale) and intended to be releaſed'to him ; and 
then the leſſee (or bargainee) by virtue of the ſtatute 
the 27 Hen. 8. cap. 10. for transferring uſes into pol- 
ſeſion, is enabled to take a grant or releaſe of the rever- 
ſon and inheritance of the ſaid lands, to the uſe of him-' 
ſelf and heirs for ever, &c. And then a releaſe (uſually 
dated the day next after the date of the leaſe, reciting 
the ſaid leafs, and declaring the uſes) is accordingly 
made ; which in this caſe is a conveyance of one's right 
or intereſt that he has in a thing to another who has the 
poſſeſſion thereof. 1 Yood's Convey, 714. 
A leaſe and releaſe are but one conveyance, and in the 
nature of one deed. 1 Mod. 2.52. 


| 


Leaſe and releaſe is now become the moſt common con- 


veyance of lands. It amounts to a feoffkment ; for by the 
ſaid ſtatute the uſes are transferred into the polleflion, fo 
that thereby the place of livery of ſeiſin is ſupplied ; which 
indeed ſaves much trouble, eſpecially when the bar- 
Fainor, 6c, lives at a diſtance from the premifles ; in 
which caſe a letter of attorney to make livery was 
obliged to be made, otherwiſe the bargainor, &c, was to 
deliver ſeifin in perſon. 1 YYo2d's Convey. 715. 


* 1. Things requiſite in a leaſe, or bargain and ſale for a 


year, 


2. Things requiſite in the releaſe ; and of ſetting aſide a 
leaſe and releaſe. 


t. Things requiſite in a leaſe, or bargain and ſale, for a 


year, 


Firſt, With reſpe& to the conſideration, it is requi- 
lite, and the uſual and beſt way, to mention a conlide- 
ration of money, as five ſhillings, or ſome other ſmall 
lum, though it be never paid ; for it was a queſtion up- 
on a leaſe for a year made by the words demiſe, grant 
and to farm let, rendering a pepper-corn rent, whether 
the releaſe could operate upon it? And it was objected, 
that the releaſe was void, becauſe there was no entry 
tound, nor any conſideration to raiſe an uſe, it being but 

a pepper corn, which is not ſufficient, for it is to be paid 
_ out of the profits of the land. Chief juſtice North at 
hrſt ſaid, the reſervation ſeemed to him not to be ſuffi- 
Cicnt to raiſe an uſe, becauſe the uſe muſt be raiſed out 
ot the land, and united to it before a rent can reſult out 
of it. But J/indham Juſtice was of opinion, that the 
relervation, though but a pepper-corn, would raiſe an 
uſe, And after time taken to adviſe, judgment was given, 
that the word grant would make the land paſs. by way of 
uſe; and that the reſervation of a pepper-corn is a good 
confideration to raiſe an uſe to ſupport a recovery. Allo 
that this leaſe being within the ſtatute of uſes, there needs 
be no aCtual entry to make the leflee capable of the re- 
leaſe; for by virtue of the ſtatute he ſhall be adjudged to 
be in actual poſſeſſion, 2 Med. 262, 253 

if the words bargain and ſell, in conſideration of money, 
be in a leaſe; or if in conſideration of money he does 


LEA 


demiſe. &c. there an uſe will ariſe by the ſtatute of uſes. 
But if it be only rendering rent out of the land, that 
ſeems not to be a ſufficient conſideration to raiſe an uſe. 


Med. 262, 263. 


Secondly, with reſpect to the eſtate and p«fleffion, the 
perſon who makes the bargain and ſale for a year, muſt 
be in the aCtual poſleſſion at the time of the ſale, ather- 
wiſe he cannot make it. 

But if he has not the poſleflion before ſale, he muſt 
enter upon the Jand, and ſea] and deliver the deed upon 


the land to the bargainee; and this puts the bargainee 


into poſſeſſion, See Carter 161. Cro. Eliz. 483, 447. 
Dalifon 81, Lev. $7, 270, 271, 272. 3 Lev. 387 

And if a man is ſeiſed in tee, and makes a leate for 
years, unleſs he gives poſlcſſion and the lefiee enters, he 
muſt raiſe an uſe. Med. 263, 


Upon a leafe for a year, it being within the ſtatute of 


uſes, there is no need of an actual entry to make the leſlce 


capable of taking the releaſe; for by the ſaid ſtatute he is 
deemed in actual pofleſion. 2 Med. 252, 253. 

If a leaſe for years be made, without any conſideration 
of money, the leſſee has not any eſtate till entry ; for 
before entry he has but an ire termini, and no pol- 
lefſion. Co. Lit. 2758. a. 46. b. 


Neither has the leflor any reverſion till the leſſee's 


entry ; nor will a releaſe to him, which enures by way of 
enlarging an eſtate, operate without a poſleſfion ; for 
before a poleſſion there is no reverſion. Co. Lit. 270. a. 
Cro. Fac. 169. pl. 9. 

y a bargain and ſale of the reverſion and reverſions, 
remainder and remainders, rents, iflues and profits, &«. 
the bargainee, by virtue of the ſtatute of uſes, becomes 
polleſſed, 2 Co. 35. b. (it being a term) without any at- 
tornment, and he may without attornment diſtrain or 
bring an aCtion of debt for rent. Yaugh. 51. 8 Co. 
93- b. 94. a. ; 

Thirdly, with reſpet to inrolment, there needs no in- 
rolment of a bargain and fale for years ; that executes by 
the ſtatute without it. 2 Co. 35.6. 36.4. 8 Co. gz. 
2 Roll. Abr. 204. 


2. Things requiſite in the releaſe ; and of ſetting aſide a 
leaſe and releaſe. | 


Firſt, with reſpeC& to the conſideration, a relcaſe will 
operate without a conſideration, but it is convenient to 
put a valuable conſideration in, as money, or love and 
aftection, or marriage, &. for ſince the ſtatutes of 12 
E1.cap. 5. and 27 El. cap. 4. againſt fraudulentconveyances, 


if a man makes a voluntary feoffment, or other convey- 
ance, without good conſideration, it ſhall be fraudulent 


againſt a purchaſer for a real confideration, or a mort- 
gagee, a judgment or ftatute creditor, for good conſide- 
ration, 

But it ſhall be good againſt the party, his executors, 
adminiſtrators, &c. Cre. Fac. 271. pl. 3. 

Secondly, with reſpect to the eſtate and poſleſſion, it 
has been the great wiſdom and prudence of the ſages of 
our law to provide, that no poſſibility, right, title, or 
choſe in aQion, may be granted or aſſigned to ſtrangers, 
for that would make a multiplicity of ſuits, and great 
oppreſſion to the people ; neither can they be transferred 
by act in law ; but all rights, titles and aCtions may, by 
the prudence and policy of the law, be releaſed to the ter- 
tenant, for the reaſon of his repoſe and quiet, and for 
avoidance of contentions and ſuits, 1G Cy. 48. a. 

Wherever a releaſe is made, it is abſolutely neceſſa 
that the releaſee be in pollefſion of ſome eſtate at the time 
of the releaſe. Lit. ſef?. 447. | 

He who makes a releaſe of lands muſt have an eſtate 
in himſelf, out of which the eſtate may be derived to the 
releaſee. The releaſee muſt have an eſtate in poſleflion 
in deed or in law, inthe land whereof the releaſe is made, 
as a foundation for the releaſe, There muſt be privity 


of eſtate between the releaſor and releaſee ; and there muſt 


be ſufficient words in law, not only to make the releaſe, 
but alſo to create and raiſe a new eſtate, or the releaſe 


will not be good. Co. Lit. 271. - 
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If a man occupies as tenant at ſufferance, a releaſe 
will not enure t i.in for want of privity. Lt. ſet. 461. 

His being tenauit at ſufterance! is not good to veſt any 
eſtate in him for want of privity between them; and a 
releaſe to him, as to jim who had the reverſion, is void, 
becauſe he hC not any puſleſſion, there being no eſtate 
in him; and an eſtate cannot be veſted in him in rever- 
ſion by this means ; for if tenant for life releaies to him 
in the reverſion, it 1s void by way of releaſe; and it can- 
not paſs as a ſurrender for want of apt words. Cro. Eliz. 
21. Djer 281: 

But where a man is in poſſeſſion by virtue of a leaſe 
at will, there a releaſe ſha!l operate by reafon of the pri- 
vity between the parties, And it 15 in vain to make ain 
eſtate by livery of (ciſin to anvther who has the poſlcttion 
before. Let. ſef?. 401, 402. 

Thirdly, with reſpect to the words in a releaſe; If I 
Jet land for life or years, and releaſe all the right I have 
without the word heirs, this at the Common law is but 
an e{tate for lifez but if I releaſe to him and his heirs, or 
to him and the heirs of his body, then this 1s an inheri- 
tance. Lit jett. 465. 

Fourthly, with reipe to recitals, the uſes, conditions, 
d-feaſances, warrantics and covenants: A neleale may have 
one or more recitals in it {which is moſt commonly the 
cale) vet it is good without any. 1 //20a's Convey. 716. 

It the,words, to the only uſe and behoof of the ſaid 
A. B. and bis heirs and aſſigns f5r ever, or ſuch like words, 
are not in the re;eaſe, then the eſtate executes by the 
itatute of uſes, and the truſt is void. 1 //00d's Conv. 716. 

V here no uſes is declared, it is to the ute of the relealor 
and his heirs. 1 /ood's Conv. 710. 

V here a releaſe is made to #4. B. his heirs and afficns 
forever, to the only uſe and behoof of the releaſee, his heirs 
and aſſiens tor ever, in truſt for the ſaid C, D. (which 
ſaid C. D. muſt be a party to the deed, and a counſide- 
ration of 5s. to be paid by the releaſce, and the pur- 
chaſe-mon-y declared to be paid to C. D. the ce/tui gue 
tu) if theſe words are not in the deed, then the eſtate 
ex-cuies by the Hatute of uſes, and the truſt is void, 1 
Fod's Convry. 7 10. x 

In caſe of leaſe and releaſe, to mar? a tenant to the 
precipe in a commen recovery, it the releaſe is made to 
the tenant and his heirs; 15 mult allo be to the uie of 
him, bis heirs and aftigns for ever; for the relcatee muſt 
be abſolute tenant of the freehold. 1 JYood's Convey 717. 

A releaſe tat enures by way of pathng away an eſtate, 
&c. may be made upon condition, or with 2 deteaſance ; 
iv as the condition be contained in the relcaſe, or deli- 
vered at the ſame time with it. C2. Lit. 236. 

£..d althy there may be watrantics, covenants, and 


ſuch adiitions in releaſes, (which is uſually the caſe) yet 


hey are 006d without them. 1 Hood's Convey, 717. 
A. deviicd lands to 7. 8. and his heirs, but the will 
w2s detectively executed, and afterwards the heir at law, 


in cont leration of 100 ouincas paid him by PF; $, the de- 


viice, by deed, reciting that this will was duly executed, 


releaſed to the deviſee all his right to the eitate deviſed ; 
and after that, there being d.bts appointed by the will to 
be paid, the deviiee told the heir, that it would facilitate 
the raitng of the money for the payment of the debts, if 
he (the heir) would join in a leaſe and releaſe of the 
deviſed premiſles ; and thereupon, for fifty guineas more 
paid to the heir, he, together with the dev:ſce, by leaſe 
and rel-aſe conveyed the premiſles to 7. N. and his heirs 
in conſideration of 4007. mentioned to be paid by F, N. 
and a receipt was given; but in truth this purchaſe- 
money was not paid, but F. N. was only truſtee for 
. $. The court (et aſide this leale andvreleaſe, upon pay- 
ment of the 150'guineas and interet; and ſaid, either 
ſuppreſſn veri, or ſuggelſtio falfi, is a good reafon to ſet 
alide any releaſe or conveyance ; and that to recite in a 
deed (as in this caſe) tnat the will was duly executed, 
when it was not, is ſugge/t: faiſi, and to conceal from 
the heir (as here) that the will was not duly executed, 
is /uppreſſio veri. 1 Will. Rep. 239, 240, 727+ | 
Leat, A mill- lat, corruptly milleat. A trench to 
convey water to or from a mill, mentioned in ſtat. 


L $A 


where in conveyances the word Jae frequently oc 
Cowell, edit. 5h R | 7 Og, 
Leather, The ſtaple for leather, where tv 
v7 EY 3+ flat. 2. c. 1. 

t ſhall have no impoſition without conſ; 

liament, 45 £4. z. c. Ay MR is 
Ancient prohibitions of the exportation of it, 29 74 
3 /t. 2. Co ay 3, 27+ 38 Ed. 3+ /t. OY OW | El. "A g. 
1 Far. I.c. 22. ſed. 54, 55. | 

Aliens ſhall nvt buy leacher but in ope 

Fen. 8. c. 10. Fey PRs 
The wardens of the curriers in London may ſearch for 
leather inſufficiently tanned, 3 Hen. 8. c. 10. 24 H 
8 6:30; | MERE : 


Liberty of buying leather granted to certain ſtrangers 
5 H.8. c. 7. MET 

Shall be ſold only in open market, 24 H. 8. c. 1. 

DireCtion for telling and cuſtoming leather, 27 H.$., 
C. Ide 

How ſtrangers are to convey leather from one port to 
another, 27 H. 8. c. 14. ſoft. 4. 

Exportacion of leather reitrained, 2 && 3 Ed. 6. c. 9. 
t M. jt. 3.c. 8. 5 El. c. 8. & cap. 22. ſed. 2. 14 
WE 6 4. 18 El. c. Q. 

Artificers in leather may buy and ſell tanned leather, 3 
& 4. £4. 6. c. 6. 

Buying of raw hides to ſell again untanned, prohibited, 
3&4 E4.6. c. 9. | 

Artihicers may buy tanned leather, x Mar. ft. 3. c. 
8. 1 EL-c. 8. | 

Leather ſhall be ſearched and ſealed, 1F1.c.g. 1 
"Tes: 3+ 66 is- 

Felony to export leather or tallow, 1 El. c. 10. per- 
mitted by 20 Car. 2 c. 5. 

ohceps ſkins tawed may be exported, 8 El. c. 14. 

Exporting of tallow and raw hides prohibited, 8 El. 


be neld, 


C 


wy | 
Owners of ſhips, knowing the offence, to forfeit ſhip, 
Sc. 18:E. 6." 9. [. 2: 


None but tanners to ſe] unwrought leather, 27 El. 
Cc. Ib. 

How leather ſhall be v.rought and curried, 1 Fac. 1. 
c. 22. 9 An. c. 11. fſeft. 10, 12 Gen. 2. 35: /. 7: 

None but artificers may buy Jeather, x Fac. 1. 6. 22. 
No perlon ſhall foreſtal hides, &c. u wh Is C 22 
Jex'Y- 

Saving of the rights of the univerſities, 1 Jac. 1. < 
22. ſeit. 48. 

his act not to extend to ales, 1 Fac, I. co. 22 
Jer. 53. | | 

This act not to extend to Sc:#tifh hides brought to 
Berwick, 1 fac. 1... 2. ſed. 56. 

Letteis patent contrary to this aft void, I 7ac. 1. < 
22 ſet. 57. 

io ſkinner to take ſervants who have not been appren- 
tices, I fac. I. C 9. ſee. 4. 

Sheep ſkins need not be ſearched or ſealed, 4 ac. 1. 
c. 6. ſeft. 2. | 

'Tanned leather ſhall not be fold by weight, 4 Fac. 1- 
c: ©. {eft. 3. | | 

Ton ins and calves ſkins dreſſed or undreſſed, and 
all manufaEtures of leather may be exported, 12 Gar. 2+ 
c. 4+ ſef. 10. ; 
| Leathers and hides of ox and calves not to be expoited, 
12& 14 Car.'2. c. 7. | 

Leather ſhall be fold in open market only, 13& 14 
Car. 2. 7. ſett. 4. 

Exportation declared a publick nuiſance, 13 & 14 
Car. 2.0. 7. fed. 11, 

This aC&t not to prohibit the carrying of hides for the 
neceflary uſe of any ſhip, &c. 13 & 14 Car. 2+ <& 7+ 
ſet. 12. 

General liberty to export leather, 20 Car. 2. c& 5+ 
1 Fac. 2. c. 13. 1W. & M. c. 23. 9 Am. c. 6, 
ect. 4. | | 
/ Leather curried ſhall be deemed made ware, 1/”. © 
MT. c. 33. ps 

Tanned leather may be fold by leatherfellers, ©c. 1N 


Lic. I. cab. 19. but moſt peculiar to Devonſhire 
7 Þ 2 
3 


| their ſhops, 1 #. & M. c. 33 /edt. 5. Dates 
ut! 


L'E: C 


:< upon leather, parchment, &c. g Ann. c, IT. 
= 36 made perpetual and part of the genera] 


Geo. 1. C. 7+ ? 
_ 4s be marked on paying duty, 9 Ann. c. 11. 


/ DF lviag the marks, death without clergy, 7b:d. 
Commiſſioners or other officers not to influence elec- 
tions, 9 Ann. c. 11+ ſect. 49. _ 
Increaſe of the drawback upon leather exported, 12 
ft. 2. ©. 9. ſeft. 64. 
—— hs: lin to pay the ſmaller duty, 3 Geo. 1. 
. fed. 17. 
7 nid! 0 the leather ſtamps felony, 5 Geo. I. c. 


A. 9. 
7 frac bo be kept ſeparate til] ſurveyed, 5 Geo. I. c. 2. 
ef. 10. . : 

Artificers may freely buy their leather, and cut it, and 
ſell it in ſmall pieces, 12 Geo. 2. c. 25. 

Penalty on _curriers neglecting to curry leather, 12 

'4:-. 6.28: :/ef?: 4. 

"+ he pn tho p on fl. 2. c. 18. extended to the ma- 
nufaures of leather, 13 Geo. 2. -c. 18, 

| Journeymen to perform the buſineſs they are engaged 
in, ibid fe? 8, 

Leccato!, A riotous debauched perſon, a lecher, a 
whore-malter. Sciant, quod Ego Fohannes conſtabularius 
Ceftria dedi Hugon ae Dutton & heredibus ſuis magi/tra- 
tum omnium leccatorum & meretricum totius Ceſterſhiri@ 
fieut liberins illum magiftratum teneo de comite ſalvs jure meo 
mhi & haredibus mes. Sine dat. fed circa annum 1220. 
Cowell, edit. 1727. See Clagrants. | 

Lecherwice, A fine on adulterers and fornicators. 
Cowell, edit. 1727. | 

Lectiſteraium, A bed ; ſometimes all that belongs to 
a bed. PFlor. IYarc. pag. 631. 

Ledrimum, A pulpit. Chirothecas dum oraret ſuper 
lerinum peut, Monaſtic. 3 tom. pag. 243 

Ledurcy, In London and other cities theie are leftu- 
rers appointed, as aſſiſtants to the reCtors of churches. 
They are generally choſen by the veſtry or chief inhabi- 
tants; and are uſually the afternoon preachers. There 
are alſo one or more lecturers in moſt cathedral churches ; 
and many lcCtureſhips have likewiſe been founded by the 
donation of private perſons, , as Lady Adoyer's at St. 
Paul's, and many others : And it ſeemeth generally, that 
the biſhop's power is only to judge as to the qualification 
and fitneſs of the perſon, and not as to the right of the 
letureſhip: As in the caſe of the churchwardens of St. 
Bartholemew's, 1. 12 1. one Fiſhburne left 251. a year 
for the maintenance of a weekly lecturer, and appointed 
that the leQturer ſhould be choſen by the pariſhioners, and 
to preach on any day in every week as they ſhould. like 
belt, The pariſhioners fixed on Thurſday, and choſe a 
leturer every year ; and now Mr. Turton being lecturer, 
and the pariſh having choſen Mr. Razner, the other 
would not ſubmit to the choice, whereupon the church- 
wardens ſhut Turton out of the church. Afterwards the 
| biſhop of Lexdon determined in his favour, and granted 
an inhibition and monition for that purpoſe. But by 
Holt Chicf Tufticez a prehibition muſt go to try the 
Tight: It is true a man cannot be a lefurcr without a 
licence ſrom the biſhop or archbiſhop ; but their power is 
only as to the qualification and fitnefs of the perſon, and 
not as to the right of the letureſhip ; and the eccleſiaſt;- 
cal court may puniſh the churchwardens, if they will 
not open the church to. the parſon, or to' any one aCling 
under him, but not if they refuſe to open it to any other, 
3 Salk. 87. 1B Ecc. L. 659, 660. 

But in caſe where there is no fixed leurer, or ancient 
falary, but the leQureſhip is to be ſupported only by vo- 
untary contributions, and there is not any cuſtom con- 
_ cerning ſuch cleRion z it ſeemeth that the ordinary is the 
proper. judge, whether or no any lefturer in ſuch place 
Ought to be admitted : As in the caſe of the leAurer of 
St. Ann's F</tminſter, T. 16 Geo. 2. the court of King's 
Bench, upon conlideration, refuſed to grant a mandamus 
to the biſhop of Londn to grant licence to a leRurer ; 
who appeared to have no fixed ſalary, but to depend al- 


mapver upon voluntary contributions; and where there 
OL. Il, 
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was no cuſtom ; and the reQor had refuſed his leave to 
preach in the church to the perſon now applying. Str. 
1192, 6c 

By ſtatute 13 & 14 Car. 2. cap. 4. ſe. 19, No per- 
ſon ſhall be allowed . received ye js fo tba unleſs he 
be firſt approved and thereunto licenſed by the archbiſhop 
of the province, or biſhop of the dioceſe, or (in caſe the 
ſee be void) by the guardian of the ſpiritualities, under 
his ſeal, and ſhall, in the preſence of the ſaid archbiſhop 
or biſhop, or guardian, read the thirty-nine articles, 
with his declaration of his unfeigned afſent to the ſame : 
And every perſon who ſhall be appointed or received as a 
lecturer, topreach upon any day in the week, in any church, 
chapel, or any place of public worſhip, the firſt time he 
preached (before his ſermon) ſhall openly, publickly and 
ſolemnly read the common prayers and ſervice appointed 
to be read for that time of the day, and then and there 
publickly and openly declare his aſſent unto and approba- 
tion of the faid book, and to the uſe of all the prayers, 
rites and ceremonies, forms and orders therein contained, 
and ſhall, upon the firſt leQture day of every month after-- 
wards, fo long as he continues leQurer or preacher there, 
at a place appointed for his ſaid leQture or ſermon, be- 
fore his ſaid leure or ſermon, openly, publickly and ſo- 
lemnly read the common prayers and ſervice for that 
time of the day, and after ſuch reading thereof, ſhall 
openly and publickly, before the congregation there aſſem- 
bled, declare his unfeigned aflſent unto the ſaid book, ac- 
cording to the form aforeſaid : And every ſuch perſon 
who ſhall negleCt or refuſe to do the ſame, ſhall from 
thenceforth be diſabled to preach the ſaid or any other 
lecture or ſermon, in the ſaid or any other church, cha- 
pel or place of publick worſhip, until he ſhall openly, 
publickly and ſolemnly read the common prayers and ſer- 
vice appointed by the ſaid book, and conform in all 


points to the things preſcribed according to the purport 


and true intent of this aCt. 

Se2&. 20. Provided, that if the ſaid leAure be to be 
read in any cathedral or collegiate church or chapel, it 
ſhall be ſufficient for the ſaid leCturer openly at the time 
aforeſaid to declare his aſſent and conſent to all things 
oſs in the ſaid book, according to the form afore- 
aid, | 

Sed. 21. And if any perſon, who is by this a& diſa- 
bled [or prohibited, 15 Car. 2. c. 6. ſed. 7.] to preach 
any leCture or ſermon, ſhall during the time that he ſhall 
continus'ſ6 diſabled (or prohibited,) preach any ſermon 
or leture ; he ſhall ſuffer three months impriſonment in 
the common gaol: And any two juſtices of the peace of 
any county within this realm, and the mayor, or chief 


magiſtrate of any city or town corporate within the ſame, 


upon certificate from the ordinary made to him or them 
of the offence committed, ſhall and are hereby required 
to commit the perſon ſo offending to the gaol of the 
ſame county, city or town corporate. 


Sce. 22. Provided, that at all times when any ſermon _ 


or Icure is to be preached, the common prayers and ſer- 
vice in and by the ſaid book appointed to be read for 
that time of the day, ſhall be openly, publickly and ſo- 


lemnly read by ſome prieſt or deacon, in the church, 


chape] or place of publick worſhip where the faid ſermon 
or leEture 1s to be preached, before ſuch ſermon or lecure 
be preached, and that the lecturer then to preach ſhall be 
preſent at the reading thereof. ' | 

Sea. 23. And provided, that this act ſhall not extend 
to the univerſity churches, when any ſermon or leElure is 
preached there, as and for the univerſity ſermon or lec- 
ture ; but the ſame may be preached or read in ſuch ſort 


and manner, as the ſame have been herctofore preached 


or read. 

* Leaurnium, { Lef0rium) The deſk, the reading place, 
or pew in churches. Tunc major preſtyter redeat ad 
leurnium 7ncepturus guod incumbit, &c. Statuta Eccl. 
Paul. Lond. MS. fol. 44. 

Ledo, ( Ledna,) The riſing water, or increaſe of the 
ſea. Du Frejne. 

Leet, Leta, viſus Franci plegii, Is otherwiſe called a 
law-day. Smith de Rep. Angl. 1[:b. 2. cap. 18. and ſeems 
to have grown from the Saxon Jeo, which, as appears by 

5s A the 
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the laws of Ring Edward, publiſhed by Lambard, num. 
24, was a court of jurifdiftion above the wapentake or 
hundred : Many lords, together with their courts-baron, 
have likewi/e leets adjoined, and thereby do enquire of 
ſuch tranſgreflicns as are ſubject to the enquiry and cor- 
recion of this court, whereof you may read in Kitchen, 
from the beginning of his book to the fifth chapter, and 
Britt:n, cap. 28. 
it be kept, is accounted the King's court, becauſ2 the 
2uthority tkercot criginally belongs -to the crown. 
Kitche, fil be Dyer, fel. 64. ſaith, that this /cet was 
firſt derived from the ſheriff's turn. And it enquireth of 
all off-nces vader high treaſun, committed againſt tne 
crown and dipnity of the King, though it cannot puniſh 
many, but mult certify them to the juſtices of afſize, by 
the ſtatute of 1 £4. 3. cap. wut. but what things are 
only inquirable, and what punitheble, ſee Krtichin in the 
charze of a curt lect, from fol. 8. to fol. 20. See al- 
ſo «the fatute $8 Ed. 2. and 4 Tn/. fol. 261. Heac oft 
erria priſca ille, (faith Spelman ) quee inter Saxanes ad Fri- 
burges, deronias tenementales pertizebat, The jurildiction 
of bailiffs within the durchy of Normaray, in the com- 
paſs of their provinces, ſeems to be the ſame, or very 
like our Jeet, cap. 4. of the Grand Cujiomary, Lee! 
comes from the Sax. Let, 1. e. cenſura, arbitrium; Or 
from Letan, cenjere, afiimare. Lund in hac olim curia de 
Aumnis eftimabaiur inter Ticinas emergenitius, ut patet ini 
LE. Edw. Conf. cap. 10. See &ir William Dugcale's 
Warwickſhire, fol. 2, | 

A court Jeet is a court of record, having the ſame ju- 
riſdiction within ſome particular precinct, which the 
ſheri{f's torn hath in the county. Finch 246, 2 Hat. 
©6867 % | 

"The tat. 18 £4. 2. which ſhews of what things the 
ſh<riit's torn ::3d court-leet ſhall have cognizance, Cotes 
not confne thei! juriſdiction to thoſe particulars enume- 
rated in the {tatute. 4 In/f. 261. Cromp. Fur. 213. 

No man can be witi;in two leets at the ſame time, and 
in the ſame reipect ; therefore, he wlio reſides within 
the precincts of a leet, the lord wherect doth duly hold 
his court, cannot be compelled to come to a ſuperior 
leet, for any purpoſe which may as well be anſwered by 
his attendance at his own leet; but if a private leet be 
tpecially granted for two or three articles only, it ſeems 
that the inhalitants muſt attend the torn for all other 
matters; al a grand leet may preſcribe to oblige a cer- 
tain number of inhabitants in every town within its pre- 
cinct, to appear at every ſuch grand leet, to enquire of 
ſuch offences as were omitted by the inferior: Alſo if 
a leet be feiſed in the King's hands, all who. owed ſuit to 
it oucht to come to the torn, &c. alfo the ſheriff's torn, 
as an overſeer of the leet, is to inquire whether the 
tithing be full, and may inquire of the concealments of 
offences inquirable in lects. 2 aws. P. C, 73. and fc- 
yeral authorities there cited, 

A court-leet ſhall be forfeited, not only by acts of groſ 
injuſlice, but alſv by bare omiſſions and neglects, eſpe- 
cially if often repeated, and without excuſe. 2 Haw, 
P. ©: 24 | | 

The cantion of an indiftment in a court leet, ad cur” 
vif. Franc ples” erm cur? baron', &c. is good, for the. 
words cum cr baron” (hall be rejeted, for it ſhall be in- 
tended that the indiclment was taken by the court, which 
2lone hath the coluur of authority to take it. 1 Salk. 
IQ5. t 
The not fettins forth in the caption, whether the 
court was holden by grant or preſcription, is helped by 
the multitude of precedents, 1 Saif, 200. 

Stewards of courts leets and courts baron, ſhall not 
tzke any profits. or perquiſites, 1 ac. I. C. 5+ 

See TON, Amercement, Fine, 

Leets or Y'ritg, Meetings for the nomination or 
cle&tion of officers; a worl often uſed in archbiſhop 
Spottfuword*s Fiiftiry of the Church of Scotland. 

Lega & Lata, Anciently the ailay of money was fo 
called. Detita nummi temperics quam veteres legam & 
laQtam (1! ſallar) appellabant. Spelm. 


Legabilis, har is not intailed as hereditary, but 


may be bequeathed by legacy in a laſt will and teſtament. 


But this court, in whoſe manor foever. 


a-piece to Þ. C. and D. in diſcharge of this covenant, 
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. . .* 0 . 
Conſuetuds e&ft in pleriſgs croitatibus & burgis ned 
domus peteſt legari in tejlamenta & alia non via ef w_ 
rana, & illa n?n et. legabilis, vel quia bats # ri 
legabilis, & cras nim.—— Articuli Propofiti in arg Ye 
cram Rege 1234. Ex Regiſtr, Will, W ickwa 46-9 
chiep. Ebor. MS. | PRI 

Legacy, (Legatum,) Is a particular thin 
laſt will and teſtament, and he to whom 
given, is Called the /cgatee, If a man transfer his wh. 
[1oht or eſtate to another, that the Civilians Mr 
redizas, and him to whom it is ſo transferred the "Sr 
H{zres ; but we call him heir only, to whom. all 'y air 
lands and hereditaments © deſcend by right of Trey 
Corvell, 1 we 

A legacy is defined a gift or bequeſt of a particula 
thing by teſtament, In which an executor is named 
by a writing in nature thereof, called a codici] and in 
v/hich no executor is named. $wizh, 17. Gadelph, 271 : 

If a man covenants with . $, to pay him 26/ "ad 
atterwards by will deviſes to him- 20/7, in dilchaive f 
the ſaid coven.int, this is not a legacy ſuable in the Ty 
ritual court, but remains {till a debt, recoverable at 
Common law, 2 Leen. 119. 

But if 4. covenants with F. $. that he will pay 26/ 
a-piece to B. C. and D. and afterwards he deviſes 20 l : 


8 given by a 
luch legacy is 


theſe are good legacies, and recoverable in the ſpiritual 
court; the covenant in this caſe being with a ltranger 
and therefore B. C. and D. have no remedy, but by 
applying as legatees. 2 Lean. 119. Davics and Piercie's 
caſe, 

A ſpecifick legacy is a gift or bequeſt of a particular 
thing, ſuch as the teſtator's horſe, cow, Ec. and differs 
trom a pecuniary legacy, or a ſum of money, in that the 
legatee is not, in caſe of deficiency of aſſets, to abatein 
proportion, as pecuniary legatees mult do, 2 Chan. Ca. 
25, 171.- 1 Fern. 31. 2 Salk. 416: 

»>0 if a man devite his perſonal eſtate at J/. that is as 
much a ſpecifick legacy, as if he had enumerated the 
{ſeveral particulars of it; and tho” the other legacies fall 
ſhort, yet the legatee muſt have this ſpecifick legacy in- 
tire. 2 Vern. 688. Sayer v. Sayer. Preced. Chan. 392. $.C. 

But if the teſtator deviſe his perſonal eſtate at A, and 
his perſonal eſtate at Þ. and then deviles a legacy out of 
his perſonal eſtate, and has no perſonal eſtate but- what 
lies in thoſe two places, the pecuniary legacy muſt be 
paid out of theſe ſpecifick legacies thus particularly de- 
viſed. Preced. Chan. 392. 

So if after ſeveral ſpecifick legacies the teſtator deviſes 
a pecuniary legacy, or ſum of money, out of all his per- 
ſonal eſtate whatſoever ; in this caſe the pecuniary Jegacy 
ſhall come out of the eſtate at large. Preced. Char. 

9.3: 4+ | FER 
; If a houſe for a term of years, which is ſpecifically 
deviſed to another, be taken in execution by creditors on 
a judgment obtained, (as they may be) the ſpecifick le- 
gatce ſhall have recompence in equity againſt the exe- 
cutors, or refiduary legatees, for the value, who are to 
have nothing till after the debts and legacies are paid, 
Preced. Chan. 293. | 

7. 8. having 4000 /. ſecured-on him by bond in the 
names of A. and B. in truſt for himſelf, deviſed it to 
his daughter, (now married to the Plaintiff) and made her 
reſiduary legatee, and by the ſame will deviſed a leaſe he 
had in farm to R. D. and there not appearing aflets at his 
death to pay his debts, this farm deviſed to K. D. was 
ſold for payment of debts ; afterwards, by decree of this 
court, the 40007. was adjuſted to be zflets to pay debts, 
and was brought into court, there to remain for that 
purpoſe; the plaintiff propoſed to have what remaine 
of the 4c00 /. paid out of court to him, all debts being 
(as it was ſaid) paid, and the defendant R. D. oppoſed 
it till he had firſt had a ſatisfation out of it for the value 
of the farm deviſed to kim, and ſold for the payment ®! 
debts; the court held, that the deviſe of this ſum ot 
money was a ſpecifick legacy, and therefore KR. D. can 
have but a proportionable part of the value of his ſpe- 
cifick legacy out of it. Abr, Eq. 298. Lord Caſtleton Ve 
Lord Fanſhaw. Re 

1, I hat 
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1, Phat words ſhall be deemed ſufficient to give a logacy, 
2. What ſhall be a ſufficient deſcription of the perſon to 
take, and of the thing given. $I 
IVhat ſhall be de:med an ademption or extingu1ſhment 
fo legacy ; and where a legacy ſhall be preſumed ta be a 
ſatisfadtion of a debt or duty owing from the teſtator, 


4s Of veſted or lapſed legacies. 


5. Of abating, refunding, and giving ſecurity for that 
purpoſe 3 and of reſiduary legacies and legatees. 


|. That words ſhall be deemed ſufficient to give a legacy. 


Here we muſt obſerve, that altho'” in grants and deeds | 
of gift the law requires a ſet form of words, yet in laſt 
wills and teſtaments, which are preſumed to be made at 
the time when the teſtator 1s 27s conculit, the law regards 
chiefly the intention of the teltator, and therefore any 
words, which manifeſt his intention to create or give a 
| legacy, will be ſufficient for that purpoſe. Godo!ph. 281. 

ern. 467. 

"= if HA by his will ſays, I do give, bequeath, 
deviſe, order or appoint to be paid, given or delivered ; 
or my will, pleaſure or deſire is, that he ſhall have or re- 
ceive, or keep or retain 3 or 1 diſpoſe or aſhgn, or leave 
ſuch a thing to ſuch a one ; or let ſuch a perſon have ſuch 
a thing ; theſe, or the like words, are ſufficient to create 
a good bequeſt, Godolph. 281. 

So if the teſtator ſays, I depute ſuch a thing to A. B. 
or I aſſign ſuch a thing to C. D. theſe are guod bequeſts 
or legacies. Godo!ph. 2.82. 

| $ if a man by will'gives i00 /. beſides the clock, &c. 
this is a good bequeſt of the clock, Fc. as well as of the 
100/, Godolph. 282. 

Soif a man ſays, Out of the 100]. which I bequeathed 
A. Tgive B. 501. this is a good bequeſt of the 5o/. to 
B. becauſe only a falſe demonſtration in an immaterial 
circumſtance, which ſhall not vitiate the legacy ; but in 
this caſe A. takes nothing ; for words of diminution ſhall 
never be conſtrued to give a legacy by implication. Go- 
delph. 282. 4 

But if the demonſtration be totally falſe, as if the 
teſtator ſays, I bequeath to A. the 100 7. which I have in 
my cheſt, and there is not any money in the cheſt, the 
legacy is void. Godolph. 282, 

If the teſtator ſays thus, If my ſon A. marries B. let 
not my executor give him 1co/. theſe words, on A.'s 
not marrying B. are ſaid to be ſufficient to give him. the 
1004, Godolph. 283. x: 

If a legacy be given by the teſtator to the ſon of one 
who is indebted to him, and the teſtator adds theſe words, 
I ſhould or would leave him more, if his father had paid 
me what he owes me, it is held, that if afterwards that 
ſon happens to be his father's executor, he is by theſe 
words freed from that debt, which his father owed the 
teſtator, Godolph. 284. | 

If there be a deviſe of a perſonal thing to A. for life, 
direting him at his death to give it to Þ. this amounts 
toa deviſe of the uſe of it only to A. for life, remainder 
to B. 2 Yern, 467, 

A. deviſes his land to B. in fee, paying 400 /. whereof 
200/. to be at the diſpoſal of his wife, in and by her 
laſt will and teftament, to whom ſhe ſhall think fit to 
give the ſame; theſe words veſt an abſolute intereſt in 
the wife, ſo that tho” ſhe dies inteſtate, her adminiſtrator 
ſhall have the 200/. 2 Fern. 181, Robinſon v. Duſgale ; 
and ſee Hob. 9. 

If a man gives legacies to his children, to be paid at 
twenty-one or marriage, and if any of them die before 
twenty-one or marriage, the legacy of ſuch child to be 
diſpoſed to one or more of the children then living, in 
ſuch manner as his wife (whom he made executrix) 
ſhould think fit, and one of the children dies under age, 
and unmarried, the mother may appoint ſuch legacy to 
any one of the other children, and it will be good. 2 
Vern. 513. Thomas v. Thomas. | 

If a man deviſe 40 /. to be paid to F, $. by him to 
be diſpoſed of in ſuch manu.cr as the teltator ſhould, by 
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a private note, acquaint hini with, and dies, without 
ſuch appointment, this is ſaid to be a good bequelt to the 
party. 2 Chan, Ca. 198. Martin v. Clerk. 

* But it has been held, if JN. gives all his goods, plate, 
and furniture at F. to A. his wife for life, and dceclarcs 
that he will diſpoſe thereot after the death of A. by a 
codicil, and makes A. reſiduary legtee cf all other his 
perſonal eſtate, then makes two codici!s, but takes no 
notice of the goods, plate, and furniture at F. and 
makes his wife one of his executors, that the wife ſhould 
not have the abſolute intereſt in the goods. plate and fur- 
niture at F. but that it ſhou!d be diſtributed after her 
death as an indiſp: fed intereſt, and the to have her wi- 
dow's part thereof only. Paſcth. 1730. Davers v. Gibbs, 
decreed, 

If one deviſe his land for payment of his debts and le- 
gacies, and deviſes 4007. a-piece to two of his fifters, 
and to his third as much as his executor ſhall think fit ; 
the third ſhall have 4007. allo, and be made equal to her 


other liſters, if the eſtate will hold out. 2 Fern. 153. 
Wareham v. Brown, 


2. What ſhall be a ſufficient deſcription of the perſon to 
take, and of the thing grven. 


It ſeems agreed, that if a man deviſes legacies to all 
his children and grand-children, that this extends only to 
thoſe who were 7n eſe at the time when the will was 
made, for then the will ſpeaks, and none born after are 
to be let in, unleſs there had been future words in the 
will, to all his children or grand-child:en which ſhould 
be born or be living at his death, Dyer 177. Co. Lit. 
112.b. Preced Chan. 470, 

If a man deviſe the ſurplus of his eſtate to his grand- 
children living at his death, grand-children born atter his 
deceaſe ſhall not take; for if he had fo intended it, he 
would not have reſtrained it tochildren living at his death, 
Vern. 710. Muſgrave v. Parry. 


If one deviſe the ſurplus of his perſonal eſtate to the - 


children of 4, and B. and neither of them h.s a child at 
the time of making the will, or the death of the teſtator, 
the deviſe is executory, and ſhall extend to any children 
that A. and B. ſhall afterwards have; and the children 
of each ſhall take per capita, and nut per flirpes, they 
claiming in their own right, and not as reprejenting their 
parents. 2 Vern, 105. Weld v. Bradbury. | 

If 4. deviſe 1500/7. in truſt for the children of B. and 
B. has only one child, and ſeveral grai d-children, the 
child only ſhall take, and the grand-chiidren ſhall not 
come in for ſhares; but if B had nt a child living, the 
grand-children might have taken by the name of chil- 
dren, 2 Fern. 106. | 

If a legacy of 5007. is given to the eldeſt ſon of 7. 
to be begotten, to place him out apprentice, and 4. has 
a ſon born aſter the teſtator's death, the legacy ſhall be 
paid him, though not born in the teſtator's life, and tho? 
it was given to him for a particular purpoſe. 2 en. 431. 
Nevl v. Newil, decreed. 

If money is deviſed to younger children, where there 
are divers daughters and a ſon, who by birth is a 
younger child, but is heir at law to a conſiderable eſtate 
of inheritance, he ſhall not be confidered as a younger 
child, ſo as to take by the deviſe. 3 Chan. Rep, 1. Bret- 
ton v. Bretton. 

A. man, by will, deviſed all his goods in ſuch a houſe 
to G. for life, and after his deceaſe to the heir of þ Pp 
and the point was, whether he that was heir of 7. 8. 
ſhould take theſe goods as deviſee, and the faid goods to 
go to his executors, although ſuch heir die in the life-time 
of G. or whether he who was heir to F. 8. at the ſame 
of G.'s death ſhould have them; and though it was ur- 
ged, that thoſe goods were only the furniture of the ca- 
pital houſe ; yet my Lord Chancellor was of opinion, 
that they abſolutely veſt in him that was heir of F. $. 
at the time of his death, and decreed accordingly. 1 
Vern. 35. Danvers v. Earl of Clarendon, 

The duke of Bolton, by will, deviſed in theſe words, 
viz. [tem, T give and bequeath unto ſuch of my ſer- 
vants, as ſhall be living with me at the time of m 


death 


ce er en hers ——— 
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death, cne year's wages z per Lord Keeper, Stewards of 
courts, and ſuch who are not obliged to ſpend thei 
whole time with their maſter, but may alſo ſerve an) 


"other maſter, are not ſervants within the intention of the 


will; but 1 will not narrow it to ſuch ſervants only 
who lived in the teftator's houſe, or had diet from him. 
2 Vern. 546. 

A. gave legacies of 157. a-piece to each of his rela- 
tions of his tather's and mother's fide, and gave the ſur- 
plus of his perſonal eſtate to B. and made C, his execu- 
tor; the execut-r paid x57, to the teſtator's couſin ger- 
man, and 15/7. a-piece to her four children 3 and the 
court aliowed the payment to the children, and would 
not reſtrain the deviſe to the relations within the ſtatute 
of diſtributions. 2. ern. 381. Fones v. Beale. 

LZut notwithttanding this cale, it ſeems the eſtabliſhed 
doctrine of the court of Chancery, to make the ſtatute 
of diit:ibutions the rule and meaſure of ſuch general de- 
viſe; as where A. deviſed all his real and perſonal eſtate 
for the uſe of his rclations, without ſpecifying any in par- 
ticular, and uſing any other words; and it was agreed to 
Le the rule of the court, in the conltruction of ſuch deviſes 
to rei:tions, that thoſe who by the ſtatute of diſtribu- 
tic.1s would be intitled to the perſonal eſtate in caſe he 
had died inteſtate, ſhould, upon ſuch general deviſes, be 
let into the ſame proportions only ; and'my Lord Chan- 
cellor ſaid, he thought it the beſt meaſure ſor ſetting 
bounds to ſuch general words, and that it had been often 
ruled accordingly in this court. Preced. Chan. 4or. 
Roach v. Hammond. 

Asto the deſcription of the thing given, Gedolphin ſays, 
that in order to find out the teſtator's meaning, with re- 
ſpe to the things he intended to give away, it 1s necel- 
ilary chiefly to regard the time when the will is made ; 
for it is a preſumption at law that the teſtator's mind was 
not altered, unleis it otherwiſe appear by ſufficient evi- 
dence; therefore, ſays he, if a father bequeath to a ſon 
(who is a ftudent) all his books, and afterwards buys 
other books. the books ſo bought paſs not. Godoph. 272. 

But it ſeems clear both by our law and the Civil law, 
that a deviſe of all a man's perſonal eftate paſſes, whatever 
he died poſiefied of, and not that only which he had at 
the time of making his will; for the perſonal eſtate þbe- 
ing trantent and fleeting, and, from the neceflity of 
dealing and traffick, liable to daily alterations ; if the 
contrary ref lution . ſhould prevail, it would put men 
under the difficulty of making a new will every day, 
and create the greateſt perplexity imaginable, Stoib, 
418. 1 Salk. 237+ 

Alſo it hath been determined in Chancery, that if a 
man deviſes to his wife all his perſonal eſtate, at a place 
called 7//. all his perſonal eſtate, as coaches, horſes, &. 
there at the time of his death ſha}l paſs, though not there 
at the time of making the will, the perſonal eltate being 
fAucuating and varying until the time of the teſtator's 
death. 2 Fern. 688. | 

But where a man deviſed to his niece all his goods, 
chattels, houfhovld {tuff furniture and other things which 
then were or ſhould be in his houſe at the time of his 
death; and ſome time after died, leaving about 26s /, 
in ready money in the houſe; and it was decreed, 
that this ready money did not paſs, for by the words 
other things, {hall be intended things 'of like nature and 
ſpecies of thoſe befoxe-mentioned, Abr. Eq. 201, Traf- 
rd v. Berrige. 

If a man deviſe his houſe, and all his goods and fur- 


niture therein, to his wife for life, and after her de-. 


ceaſe, to his ſon KR. and his heirs, except his pictures, 
which he gives to his fons A. and B. and he has pictures 
in boxes, as well as thoſe hung up in the houſe, and 


likewiſe piQures at his death, which he had not at the 


time of making his will; and it is proved in the cauſe 
that he had {kill in piEtures, and frequently bought pic- 
tures, and ſold them again ; the exception of the pictures 
ſhall extend as well to the pictures hung up as furniture 
25 to thoſe in boxes, and as well to thoſe in the houſe, at 
the time of the will, as to thoſe bought in after the will 
made, 2 Lern. 538. Gayre 'v, Gayre. 


—— 
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3. What ſhall be deemed an ademption or extino,.: 
of a legacy z and where a legacy Bolt be Or na. pany 
fattsfaction of a debt or duty owing to the te/tator, ; 4 


Swinburne diſtinguiſhes between the ademori.; 
tranſlation of a legacy ; the firſt, he ſays, yr. ans 
away a legacy before bequeathed, which may be = 
by an expreſs revocation thereof, or it may be done ya 
cretly and by implication, as by giving away, or vol. 
tarily alienating the thing deviſed. Tranſlation of a My 
JACy Is the beſtowing of the ſame upon another which 
'E likewiſe an ademption; and therefore there may be a 
ademption without a tranſlation, but there can he = 
tranſlation without an ademption. Swinb, 522, 526 x 

I he ademption of a legacy is no more to be preſumed 
than the revocation of the teſtament, unleſs it be proved; 
and therefore if the teſtator bequeaths all the corn in his 
barn, and lives after the making of his will till all the 
corn is ſpent, and other corn is put in the place thereof 
this ſpending of the corn is no ademption of the legac 
and therefore the legatary ſhall have ſuch corn as is Grd 
in the barn when the teſtator dieth, unleſs the corn found 
in the barn at thedeath of the teſtator be greater in quan= - 
tity than was the corn at the time of the will made, for 
ſo much is due, but not a greater quantity than was the 
firſt. Swinb. 522. 

' So if the teſtator bequeath a ſhip, and afterwards, by 
piece-meal], repairs and renews the ſame, ſo that there 
remaineth nothing of the old ſhip but only the bottom» 
tree, there is no ademption of the legacy, but the legatce 
may recover the whole ſhip. Swinb. 522. 

If a man bequeath a houſe, which afterwards he vo- 
luntarily pulls down, or which is blown down by the 
wind, or is conſumed by fire, 2nd afterwards he eres a 
new houſe where the old houſe ſtood ; Swinburne is of 
opinion, that the legatee in neither of theſe caſes can 
have the new houſe, it being a general rule of the Civil 
law, that a houſe bequeathed being deſtroyed, if the ieſ- 
tator build another in the ſame place, the legacy is ex- 
tinguiſhed, unleſs the meaning of the teſtator were other- 
wile. Stvinb, 523-4. | | 

But if the teſtator do bequeath an houſe, and after- 
wards, by piece-meal, repair the ſame, ſo that there is 
no part of the old matter or ſtuff remaining, the will of 
the teſtator is not hereby preſumed to be changed ; and 
therefore the legatary may recover the houſe ſo repaired, 
for it is deemed to be the ſame houſe ſtill in law, Swind. 


$23, 

Alſo if the teſtator, being conſtrained by neceſſity, as 
for the payment of his debts, ſupplying himſelf or his fa- 
mily with food and neceſlaries, &c. alienate the thing be- 
queathed ; this is no ademption of the legacy, and there- 
tore is the executor bound to redeem the ſame, or to pay 
the juſt value thereof to the legatary. Swinb. 524. 

So if the thing bequeathed be not fully alienated, as if 
it be pledged or pawned, the legacy is not thereby extin- 
guiſhed; and therefore the executor in this caſe is bound 
to redeem the ſame, and to reſtore it to the legatary, or 
to pay the price thereof, if he ſuffered it to be forfeited. _ 
Swinb. 525. | 

If a legacy be given to one perſon, and afterwards in 
the ſame will the ſame thing is given to another perſon, 
this is an ademption of the legacy as to the firſt perſon, 
for the utmoſt conſtancy ſhall be preſumed in the teſtator 
till the contrary appears ; and therefore in this caſe they 
ſhall divide the legacy between them, Swinb. 525. 

If a man bequeaths a legacy in theſe words, 9:2: 
give to my niece A. 500 7. which my ſiſter B. hath now 
in her hands of mine, as by bond appears ; and after the 
money is paid in, and ten years after payment therco 
the teſtator dies, yet the legacy is good, though the fe- 
curity is altered ; for by the words, no more is inten 
but that the legacy ſhould be as ſure as he could make It: 
Raym. 335. Pawlet's caſe, ! 

So where a man deviſed in the following manner, 
I give and deviſe to A, my good and only uncle, the 
ſum of 500 /. that is to ſay, that bond and judgmen* 


he gave me for 400/. and 10 /. in money, and m—_ 


3 


Lv 


his wife executrix, and deſires her to be kind and aſliſt- | 


.. uncle, that he might live as became a gentle- 
p 4 pan ſometime x fold an eſtate, and with 
man; ney paid off 320. and took up the bond, and 
had the judgment vacated, and gave a new bond for the 
remaining 30. and ſome time after the teſtator died, 
and the uncle, having notice of this will, brought his 
hill for this legacy of 5007. For the executrix it was 
:nſiſted, that this was a ſpecihck legacy of that particular 
bond and judgment, and they being cancelled and altered 
before the teſtator's death, was an ademption of the legacy 
as to ſo much 3 and beſides, they urged, that this payment 
of the 320]. amounted to a releaſe, ſo that he could on- 
ly be intitled to the reſidue. On the other fide it was 
nliſted, that the diverſity is where the money is volun- 
tarily paid in by the perſon who owes it, and where the 
reſtator ſues ſor and recovers it; in the firſt caſe the le- 
gacy continues ſtill good, becauſe the money only comes 
| home to the perſonal eſtate ; but in the other caſe, the 
teſtator ſuing for it, ſhews, that he intended to make it his 
own; and therefore. would not leave it to the legatee to 
recover ; and the juſtice of the uncle ought not to pre- 
vent the affetion of a nephew, and no alteration of his 
intention appeared. My Lord Keeper was clear of the 
ſame opinion, and decreed the 80 /. bond to be dehvered 
up, and the reſidue of the legacy to be paid. Abr. Eq. 
302. Orme v. Smith, 2 Vern, 681. S. C. 


One by will deviſed thus : /tem, I give and bequeath 


to my grand-daughter Zary Ford (the plaintiff) the ſum 
of 401. ny Pore of a debt due and _ to me for 
rent from G. 4, ſhe allowing what charges ſhall be ex 
pended in getting the ſame. Jtem, I give and bequeath 
unto my grand ſons 4. and B. the reft and reſidue of 
what is due and owing to me from the ſaid G. M2. which 
is about 40 /. to be equally divided between them. they 
allowing charges as aforeſaid. After the teſtator received 
the whole debt owing for rent from G. 4. and for the 
plaintiff, it was inſiſted that there was a difference be- 
tween a ſpecifick and pecuniary legacy; and though the 
diſpoſing of a ſpecifick legacy might be an ademption of 
it, yet this being a pecuniary legacy, the paying the 
money to the teſtator would be no loſs of it. On the 
other ſide between was inſiſted upon the difference a volun- 
| tary and compulſory payment, that though the firſt was 
no ademption, yet the ſecond was, and that the tcſtator 
obliged G, A. to pay in the money; but my Lord 
Chancellor was of opinion, that there was no founda- 
tion for the difference taken in the books between a vo- 
luntary and compulſory payment, for the latter might be 
with an intent to ſecure the legacy at all events, and de- 
creed the plaintiff the 4o/. legacy. Abr. Eq. 302. Ford 

v. Fleming, | 
If a man bequeath 1007. to a man, and he in the 
lame teſtament gives him 1001, without taking notice of 
the firſt 1007. the ſecond diſpoſition is underſtood to be 
but a repetition of the former, and all but one legacy, 
unleſs it appears that the teſtator intended him 200 /. in 
all, Swimb. 530. ; 
A. deviſes to his younger ſon 7501. and afterwards 
buys him a cornet of horſe's commiſhon, and paid 650 /. 
for it; and it was proved to be intended this 650. 
ſhould be diſcounted out of the legacy, and that he would 
firike ſo much out of his will as ſoon as the accounts 
came from London to him, but died before they came, 
without altering his will; and it was held, that this 
Money paid for the commiſſion ſhould go in diminu- 
tion of the legacy, and be taken in payment and ſatis- 
faction of ſo much. Preced, Chan. 263. Hoſkins v. 
Heoſtins. | PS 

If 4. by will deviſes 200. to his daughter, and af- 
terwards on her marriage gives her more than that ſum, 
this is an extinguiſhment of the legacy. 2 Fern. 115. 

'So where the teſtator direfed that 400 /, ſhould be 
laid out in finiſhing a houſe which he was building, and 
wing after the making of the will to expend a greater 
um in that ſervice, it was decreed againſt the heir at 
aw, that this was an extinguiſhment and ſatisfation of 
the 400 /. although the houſe was not yrs. pang For waar 


at the teſtator's death. 1 /er7. 95. Huſbands v. Huſbands. 
Vor,1I, 


”_ 


L.& &@ 


The intention of the teſtator being the prevailing tute 
to go by in the conſtruftion of wills, it has been from 
thence eſtabliſhed as doEtrine, that wherever a perſon, 
by his will gives a legacy as great or greater than the 
debt he owes to the legatee, that fuch legacy ſhould be a 
ſatisfaction of the debt, on the preſumption that a mar 
muſt be intended juſt before he is bountiful, and that 
his intent is to pay a debt, and not to give a legacy. 
Abr. Eq. 203. 1 Salk. 155. 2 Salk. 508 2 Vern. 177, 
258, 298. 

As where a man by marriage ſettlement provides 4007. 


for daughters, and having two daughters, by will gives 


them 2007. a-piece for their. portions, without ta ng 


| notice of the ſettlement ; and it was held, that the 200 /. 


a-piece ſhould be a fatisfaRtion of the portion by the fet- 
tlement. 2 Fern. 111. Bloyes v. Bloyes, cited to have 
been adjudged. 

So where a man had prevailed upon his wife to join in 
ſelling 7 /. 10s. per ann. of her jointure, and after 67, 
IOs. fer ann. more, and having given two ſeveral notes, 
that his executor ſhall pay her the ſaid two ſeveral 
ſums during life, he afterwards makes his will, and 
thereby gives her 14, /. per ann. during life, out of cer- 


tain lands: and this was held to be a ſatisfation of the 
Preced, Chan. 240. S. C. Brown 


notes. 2 Vern. 498. 
v. Dawſon. 


So where one ſettles his eſtate on truſtees, to be ſold 


for payment of his debts, with power of revocation, 
then he mairies a —_— 


legacy waz held to be in (atisfaCtion of the 1500 /. ſecu- 


red by the ſettlement. Preced. Chan. 138. Bromley Ve 


Teffereys. 


So if A. by marriage articles, agrees to Jeave his wife 
800 /. and her jewels, &c, but it is declared; that not= 
withſtanding the articles, ſhe ſhould not be debarred of 
any thing he ſhould give her by wi!l; and A. by will, 


makes a diſpoſition of his whole eſtate among his chil- 


dren, &c, and gives his wife 10007. the wife muſt wave 
the articles, or the will, for ſhe cannot have both ; for. 
his making a diſpoſition of the whole eſtate, ſhews that 
he intended that every part ſhould be performed. 2 Fern. 


Herne v. Herne. 


553* 
& where a child, intitled by his father's marriage ar- 


ticles to a ſhare of his father's perſonal eſtate, has a le- 


gacy given to him by the will of his father ; and it was. 
held, that if he will have the legacy, he muſt wave the 


benefit of the articles. 2 Yern. 556. 


So where a freeman of Londen made his will, and de- 


viſed legacies to his children more than their orphanage 


parts would amount to, without taking any notice what» 
the Maſter of 
the Rolls, that theſe legacies ſhould be a ſatisfaction of 


ſoever of the cuſtom ; and it was held by 


their orphanage ſhares, to which they were intitled by 
the cuſtom in the nature of a debt; and that the legacies 
ſhould not come out of the teſtamentary or dead man's 


part, becauſe it is held in this court, that they ſhall not 
the will and the cuſtom too ; but where 


take both by 
ſuch legacies are leſs than their orphanage ſhares, whe- 
ther they ſhall be pro tanto a ſatisfation, he was in great 
doubt, and ſent it to the city to certify, though he ſeem- 
ed rather to think they ſhould in that caſe take both, eſ- 
pecially if none of the deviſees in the will were thereby 
diſappointed. Trin. 1729. Nichols ver. Nichols. 

But though the caſes on this head have prevailed thus 
far on the circumſtances attending them, and the inten- 
tion of the teſtator, yet as a legacy is a gift or gratuity, 


| it is to receive the moſt favourable conſtruftion ; and 


therefore if it be lefs than the ſum due, payable on a 


contingency or future day, on theſe or the life cir- 


cumſtances it will be conſtrued an additional bounty, and 
not a ſatisfation: And in all theſe caſes the intention of 
the party ought to be the rule. 1 Salk. 508. 
As if A. give a bond to B. her ſervant to pay her 20 /. 
ann, quarterly, for her life, free from taxes; and 
by will, without taking notice of the bond, gives 20 7, 
fer ann. for her life, payable half yearly, but not ſaid 
sB free 


gives her a portion, and co- 
venants that the huſband ſhall have the eſtate 1500/7. 
che#per than any other; afterwards he, by will, reyokes the 
iettlement, gives the huſband 1500 /. and gies, and this 
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fre of taxes; B. ſhall have both the annuities, for that, 
by the will, not being ſo advantageous as the firſt, can- 
Pot be preſumed a ſatisfaCtion, 2 Vern. 478. Atkinſon V. 

Ib, Preced. Chan. 236. S. C. 
So where A. on his marriage covenanted to purchaſe 
and ſettle a jointure of 201. per ann, on his intended 
wife, and if he died before ſuch purchaſe or ſettlement 
mad*, ſhe ſhould have 300 /. out of his eſtate for her 
own uſe; the marriage was had, and the huſband died 
before any ſuch ſettlement. was made ; but by his will he 
deviied to his wife 330 1. for her life, with power to dif- 
poſe of 30 7. part thereof at her death; and it was held, 
1. That ſhe had a right to 3007. and intereſt, and that 
the executor could nut now be at liberty to ſettle 20 /. 
per ann. as the teſtator might have done, 2. 'T hat ſhe 
ſhould have the 3301. per ann, as an additional bounty 
and proviſion for his wife. 2 /ern. 505. Perry v. Perry. 


4. Of veſted or lapſed legacies. 


It ſeems by the rule of the Civil law, and by the caſes 
on this head, that if a legacy be deviſed to F.S, and he 
dies in the life-time of the teſtator, that the legacy 1s 
lapſed, there being no ſuch perſon to take at the time 
when the will is to take effect. Abr. Eq. 296, 297. 

$0 where A, by will, reciting that B. owed him 400/, 
gave and bequeathed that 400 /. to'him, provided he out 
of 400 /. paid ſeverally ſums in the will mentioned to his 
wife and children, and the reſt and reſidue he freely and 
abſolutely gave to him, and willed and required the exe- 
Cutor to deliver up the ſecurity immediately upon his 
death, and not to claim or meddle with the debt, or any 
part thereof, but to give ſuch releaſe or diſcharge, as Þ. 
his executors or adminiſtrators, ſhould require or think 
fit; B. died in the life-time of the teſtator ; and it was 
held, that the money direted to be paid the wife and 
children was well deviſed ; but as to the reſidue deviſed 
to the debtor himſelf, that it was a lapſed legacy, he 
dying in the life time of the teſtator ; altho* it was ad- 
mitted, that if the teitator had ſaid, I forgive ſuch a 
debt, or that my executor ſhall not demand it, or ſhall 
releaſe it, that would have been a good diſcharge of the 
debt, tho' the debtor died in the life-time of the teſtator, 
2 Vern. 521. Elliat v. Davenport. 

A. deviſed an eſtate to his wife, and after to the plain- 
tiff, his niece, and her heirs, upon condition and to the 
intent that ſhe pay 4oo/. to ſuch perſons, as his wife 
by her will in writing, or any other writing, ſhould dire&t 
and appoint, and dies; the wife after marries a ſecond 
huſband, and then makes a will, appoints the 4007. to 
be paid to her huſband, his executors or adminiſtrators, 
and that when he ſhall have fully received the 4co /. he 
ſhall pay 100/. out of it to B. 501. toC. and 501. to 
D. and makes her huſband her executor ; and then goes 
on, and ſays, that ſhe has publiſhed this her laſt will 
and teſtament in the preſence of three witneſſes ; and the 
huſband ſubſcribed that he does not approve of this will ; 
afterwards the huſband dies before her, and makes her 


executrix of his will and reſiduary legatee ; then B. and | 


C. die, both inteſtate, and afterwards the wife dies, and 
the defendants take out adminiſtration to her, with the 
will annexed, and alſo adminiſtration to B. and C, and 
the queſtion was, whether this appointment being made 
by will, and the appointee dying before the appointor, 
this ſhould be in the nature of a legacy, and fo the ap- 
pointment void, the teſtatrix ſurviving the nominee ; my 
Lord Keeper held, that if it was a thing purely teſta- 
mentary, it would be plainly a lapſed legacy, but that in 
this caſe the 4007. was not in its own nature teſtamen- 
tary, but they take as nominees, and it is but the exe- 
cution of a truſt; and decreed the money to be paid, 
Abr. Eq. 296. Burnet v. Holgrave. 

So where E. made her will, and deviſed in theſe words, 
I give unto my loving kinſman R. H. the ſum of 300 7. 
one 100 /. part thereof, he doth owe me, which I intend 
to give to my couſin 8. F. his youngeſt daughter ; but 
my will and deſire is, that he will give the ſaid 300 /. to 
his daughter $. Z7. at the time of his death, or ſooner, 
if there be occaſion, for her better adyancement and 
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preferment ; the teſtatrix at the time of ; 
was in England, and it happened that wp" 
land, eight Wy before the death of t 


& her wi 
R. H. died in Ma 


he teſtatrix ; after. 
en, and unmarri 
or ; and it was de. 


wards 8, 47, died, at the age of ſixte 
and wo pO was her adminiſtrat 
creed at the Rolls, and affirmed by m 

that the words I deſire, or I will,” \r hrocyt-orng goa 
preſs deviſe; and that the 1007. bond to the teftatri 
ſhould be aſhgned to the plaintiff, and the 200 / ky 
him, with intereſt, from the time of exhibiting the bill 
altho' it was inſiſted upon, that a benefit was def ns, 
R. H. and that he was not a bare truſtee ; - 


? for h 
have the intereſt of the 3007. for his life, weft 
daughter had occaſion for it before his death, which ſhe 


had not. 2 Fern, 466-7. Earls v. En | 
Chan. 200. S. C. ants hs vions 
Butif the teſtator gives his ſiſter 250. upon condir; 
that ſhe, at or before her dts; he wo as a 
2001, thereof, and the ſiſter dies in the life-time of the 
teſtator, the whole legacy is lapſed ; although it was in- 
ſiſted, that if the deviſe had been only of the intereſt of 
the 200/, to the teſtator's ſiſter for life, and the prin- 
cipal to the children, that had been a good deviſe to the 
children as to the 200/. and it would not have been loſt 
by the mother's dying in the teſtator's life-time, and the 
intention of the teſtator in this caſe amounted to as much : 
but it was adjudged wt ſupra, the court taking it, that 
being a deviſe of money, the abſolute property veſted in 
the hrſt legatee: Zuere, 2 Vorn. 116, Birkbegd v, 
Coward, 
But however a legacy may become void or lapſed by 
the legatee's dying in the Jife-time of the teſtator, yet it 
is plain, that if in ſuch caſe there be a limitation over to 
another, that the limitation over is good, tho' the firſt 
legatee die in the life-time of the teſtator ; as where 4. 
deviſed 500l. a-piece to his two grand-children by name, 
and if either of them die, his ſhare to go to the ſur- 
vivor ; one of them died in the life-time of the teſtator ; 
and it was held, that his ſhare ſhould go to the ſurvivor, 
and was not a lapſed legacy. Preced. Chan. 470, 471. 
So if A, deviſed 150017. a-piece to the four children of 
7. S. by name, to the ſons to be paid at their age of 
twenty-one years, and to the daughters at eighteen, or 
day of marriage; and in caſe one or more of the afore- 
ſaid children ſhall happen to die before his, her, or their 
reſpeCtive legacy or legacies ſhall become due, then ſuch 
legacy or legacies ſhall go to the ſurvivors of them ; and 
in caſe three ſhould die, then the ſurvivor to take the 
whole; if one of the children dies in the life-time of the 
teſtator, the ſurvivors ſhall take that ſhare, and it ſhall 
not be a lapſed legacy. 2 Yern, 207. Miller v. Warren, 
axar ogy 2 Vern. 611. Ledſome v, Hickman, S. P. de- 
creed, ” 
So where a legacy of 50/7, was given to A. at twenty- 
one, or marriage, and 501. to B. at 21 or marriage, 
and in the cloſe of the will the teſtator added, If any le- 
gatee dies before his legacy is payable, the ſame ſhall go 
to the brothers and ſiſters of ſuch legatee; 4. dying in 
the life-time of the teſtator, it was adjudged no lapſed je- 
gacy, but that it ſhould go to the brothers and fiſters. 
2 Vern. 378. Dorrel v. Melefworth, 1 Vern, 425. 2 
Vern. 653, 744+ S. P. | 
So where a man deviſed to 4. and B. the two daugh- 


| ters of his brother G. to be paid within a year after the 


death of his wife, viz. 501. to 4. and 501. to B. if they 
ſhall be both alive at the time of payment, but if either 
of them ſhould die before, then the ſaid 1007. to the 


ſurvivor of the ſaid two daughters; one of the ſaid two 


daughters died in the life-time of the teſtator ; and the 
only queſtion was, whether the ſurviving daughter ſhould 
have the whole 1007. or only the 50 /. and Rawlinſon 
and Hutchins, Lords Commiſſioners, were clearly of opt- 
nion, that ſhe ſhould have the whole 100 /. they ſaid, 
that by the firſt clauſe of the will it is a joint deviſe to 
them of the 100 /. in which c ſe, if the will had gone © 
farther, if one had died, it aould have ſurvived: to the 
other ; then the viz. that comes after is only a ſeverance 
of it, in cafe they ſhould both live to the time of pay- 


| ment, which they did not; and then the laſt clauſe 9f 


the 
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the will, in caſe cither died before the FER of payment, 
is a new (ub{tantive deviſe of the whole 100 /. to the 
ſurvivor 3 and decreed accordingly. Abr, Eg. 298. 


Scoolding V+ Green, 


[4 Of abating, refunding, and "Y ſecurity for that 
purpoſe ; and of refiduary legacies and legatees. 


- 
»* 


Pecuniary legatees ſhall abate in proportion to the de- 
ficiency of aflets z and therefore if the eccleſiaſtical court 
0 about to compel an executor to pay a legacy without 
Larity to refund, a prohibition will be granted ; for 
tho' an executor may pay a legacy without ſuch caution 
or ſecurity, yet he is not obliged to do it, Cre. Eltz. 
467. Moor 413: Owen 72, Allen 40. 

So if a man deviſe ſeveral legacies, as 100/. to one, 
and 50 1. to another, £c. there altho* he directs the le- 

acy of 1007. to be paid in the firſt place, yet if the 
other legacies fall ſhort, then the legatee of 100/, muſt 
make a proportionable abatemenc of his legacy. 1 ern, 

1. Brown v. Allen. 

So if a legacy be given to executors for care and pains, 
yet this ſhall give ſuch legacy no preference, but the 
executor mult abate in proportion. 2 Fern, 434. Fret- 
well v. Stacey. 

As to refunding and abating, it ſeems clear, that cre- 
ditors may compel legatees in equity to refund when aſflets 
become deficient, altho, there was no proviſion made for 
refunding at the time the legacies were paid. 1 Vern 94. 
2 Vent. 358, 360. 2 Vern. 205. 

So where A. being indebted to B. made C. his exe- 
cutor, and C, waſted the eſtate, and died, having de- 
viſed ſeveral legacies, and made D. executor, which le- 
gacies D. paid, and B. having exhivited a bill againſt D. 
the executor of C. for his debt due from the firſt teſtator, 
and againſt the legatees in the will of C. to compel them 
to refund their legacies, there not being ſufficient aſſets 
of the firſt teftator, it was decreed accordingly ; for a 
creditor may follow the aflets in equity, in whoſe hands 
ſoever they come. 1 Fern. 162. 2 Fern. 205. laid 
down as a rule. | 
| Alfo one legatee may compel a pecuniary legatee to 
refund where the aſſets become deficient, tho' there was 
no proviſion made for refunding, altho* he hath till re- 
medy againſt the executor, and may compel him to pay 
it out of his own purſe, if he voluntarily paid away the 
aſſets to the other le atees. 1 Chan. Ca. 136, 248. 2 
Chan, Ca. 132. 1 Vent. 360. | 

But it ſeems to be agreed, that an executor who vo-- 
luntarily pays a legacy, or aſſents to the deviſe thereof, 
cannot, either in favour of other legatees or creditors, 
compel the legatee to refund, but that in ſuch caſe he 
muſt bear the loſs himſelf. 2 Chan. Ca. 9, 145: 
90, 453, 460. 2 Vern. 205. | 

ut it is ſaid, that if an executor pays out the aſſets in 
legacies, and afterwards debts appear, of which he had no 
notice at the time of payment of the legacies; or if he 
had been compelled by a decree in equity to pay legacies, 
that in theſe caſes he may, by bill in equity, compel the 
legatees to refund, altho* he took no caution or ſecurity 
for that purpoſe. 1 Chan. Ca, 136. 2 Vern. 205. 

For more learning on this ſubjeft, ſee 3 Bac. Abr. tit. 
Legacies, and ſee Erecutor, Wills, 

Legalis hoino, 1s taken for him who ſtands redus in 
«ria, not outlawed, nor excommunicated, nor defamed: 
And in this ſenſe are thoſe words ſo often uſed, Prebi & 
legales homines. 
of ſuch a man. pſp tamen malefaFor tradat fidejuſſores 
de pace & legalitate tencnda, 1. e. Sureties for his good be- 
kaviour. LL. Edw. Conf. cap. 18. See Peoman. 

. Legatary, (Legatarius) He or ſhe to whom any thing 
8 bequeathed ; a /egatee. Sir Henry Spelman ſays, it is 
ometimes uſed pro /egato vel nuncio. 

Legate, An ambaſſador, or other repreſentative of a 
Prince, eſpecially of the Popes of Rome, who in England 
had the archbiſhops of Canterbury for their legatos nates 
and upon extraordinary occaſions ſent over legates a latere. 
Theſe legates are often mentioned in our old hiſtorians, 
The difference between them is thus : Legatus @ latere 


3 


I Vern, 


Hence /:gality is taken for the condition 


| 


LE -5 
was uſually one of the Pope's family, who was veſted 
with the greateſt authority in all eccleſiaſtical affairs over 


the-whole kingdom where he was ſent; and during the 
time of his legation, he w__ determine even thoſe ap- 


| peals which had been made from thence to Rome. Legatus 


natus had a more limited juriſdiftion : *tis true, | he was 
exempted from the authority of the legate a /atere, in his 
own province. Cowell, edit. 1727. 

Legatee, Is the perſon to whom a legacy is bequeathed 
by a laſt will. 

Legatory, (Mentioned in ſtat, 27 Eliz. cap. 16.) The 
ſame with Legatary, 


Legatumi, In the eccleſiaſtick ſenſe was a legacy given 
to the church or accuſtomed mortuary. Cowell, edit. 
1727. 


7 
egem facere, To make oath. Legem habere, To 
be capable of giving evidence upon oath. Legem amittere, 
To loſe the privilege of being admitted as a legal evi- 
dence. ' Minor non habet legem, 1. e. is not capable of te- 
{timonial ſwearing. See Mr. Selden's Notes on Hengham, 
Þog. 137 

Legergild, and Legerwit, (Legergildum,) The ſame 
with Lairwite. Cowell, edit. 1727+ 

Legioſtzs, Litigious, and ſo ſubjet to a courſe of 
law. Cowell, edit, 1727. 

Legitimation, ( Legitimatio) A making lawful, or 


| legitimate. 


'Leipa, A departure from ſervice. Si quis a domina 
ſus fine licentia diſcedat, ut leipa emendatur & redire c- 
gatur. Leg. H. 1. c. 43. | 

Lemon-juice, See Lime, 

Lent, (2uadrage/ima,) A ſet time of faſting and ab- 
{tinence for forty days next before Eafter, mentioned in 
the ſtat, 2 & 3 Ed. 6. 19, And firſt commanded to be 
obſerved in England by Ercombert ſeventh King of Kent, 
_ the year 800, See Holy-days and faſting: 

aps, | 

ep and lace, (Leppe & Jaffe, Is a cuſtom in the 
manor of J/ritthe in fer that every cart that comes 
over a part thereof called Greenbury (except it be the 
cart of a nobleman) pays 44. to the lord of the manor, 
Cowell. edit. 1727, | 

Lepa, Is a meaſure which contained the third part of 
two bulhels, Et colligat in boſeis Domini de uncibus tertiam 
partem unius menſure que vocat' lepa, quod eft tertia pars 
duorum buſſellorum, & valet quadrantem. Du Cange, 
From hence we derive a ſeed-leap. Cowell, edit. 1727, 

Lepozarivs, A greyhound for the hare. C?nceds eis 
duos leporarios & guatuor bracatos ad Jeporem capiendum 
in foreſia de Eſſexia, Mon. Ang]. 2 par. fol. 283, a. 

Lepozium, A place where hares are kept. Mon. 
Angl. 2. tom. p. 1035. A41n turbaris, in vivarits & lepog- 
rits, &c, 
 Lepioſo amovendo, Is a writ that lies for a pariſh, 
to remove a /eper or /azar that thruſteth himſelf into the 
company of his neighbours, either in church, or other 
publick meetings, to their annoyance or diſturbance, 
Reg. Orig. fel. 267. F.N.B. f. 423. 

e Koy le veur, By theſe words the Royal aſſent is 
ſignified by the clerk of the parliament to publick bills, 
which gives birth and life to them which before were 
but embrio*s; and to a private bill his anſwer is Soit fait 
comme 1l eft deſire. PET'S 

Le Roy [aviſera, By theſe words to a bill preſented 
to the King by his parliament, are underſtood his abſo- 
lute denial of that bill, in a more civil way, and the bill 
thereby becomes wholly nulled. 

Leſia, A leaſh of greyhounds : The term is now re- 
ſtrained to the number three, but was formerly double, 
or perhaps indefinite, Cowell, edit. 1727. 

Leſpegend, (Sax. /z/-pegen, 7. e. bars miner.) Sint ſub 
quolibet horum ex mediocribus hominibus (quss Angli leſpe- 
gend nuncupant, Dani vero yoong men wocant ) locati, gui 
curam & onus tum viridis tum venerts ſuſcipiant. Conſti- 
tut. Canuti Regis de Forefta, Art. 2, 

Leſla, Is a legacy. Elemoſynas quas mei homines fa- 
cant de ſuis decimis, atque leſſias de ſuis ſub/?antits, From 
whence we derive the word /zaſe. Monaft, r tom. pag. 
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or the cultumary oblations made on Azdlent- Sunday, 
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Lecfſo! and Leſſee, The /e/fer is he that leaſes lands | 
or tenements to another for term of life, years or at 
will: And he to whom the leaſe is made is the /efee, 

Leſtage. See Laſtage. 

Leſtagefcy, Leſtage-tree, or exempt from the duty 
of paying ballaſt money, Cowell, edit. 1727. | 

Lelwes, or Lelves, Is a word uſed in Domeſday, to 
ſignify paſtures, and is {till uſed in many places of Zng- 
land, and often inſerted in deeds and conveyances, 
Cowell, edit. 1727. : 

Letare Jeruſalem, The old duty of guadrage/imals, 


L E X 


and are riſen again to feed; in the Latin record 


b $ they 
ſay, levantes cubantes, Cowell, edit, 1727. See 


Common, 

Levanum, Leavened bread. From the Lat, 14:7, 
to make {ighter. ; 
 Levare foemun, To make hay, or ptopelly to caſt 
it into wind-rows, in order ad tafſandam, to cock it wy 


Homines de Hedingdon ventent cum furcis ſui; 44 
diftum foxnum levandum & taſſandum. Parech; Antiq 
pag. 320. Hence una levatio foeni was one day's ha 
making, a ſervice paid the lord by inferior tenants, 
Alicia que fuit uxor Richardi le Grey,——faciet unan 


when the proper hymn was, Letare Ferufalem, &c. by | ſarculaturam & unam Wedbedripam, & levationem fceni. 


the inhabitants within a dioceſe to the mother cathedral 
church ; which old cultom of proceſſion and oblation at 
that time, was the beginning of that practice which is 
{till retained among us, of mathering or going to viſit pa- 
rents on 1idlent-Sunday, But to return ; theſe volun- 
tary offerings on that Sunday, were by degrees ſettled in- 
to att annual compoſition or pecuniary payment, charged 
on the parochial prieſt, who was preſumed to receive 
them from his people, and obliged to return them to the 
cathedral church; therefore in ſome forms of approbation, 
the ſubtle religious took expreſs care to throw this among 
other burdens upon the oppreſled vicars. As in the ordi- 
nation of the vicarage of Erdele, 'in the archdeaconry of 
Huntingdon, made in the year 1290, it is provided, Yu; 
quidem vicarius ſolvet ſynoda/ia, latare Jeruſalem, & {:- 
bros, veſtimenta & alia ornamenta, luminare competens in 
cancells, vinum, oblatas, & clericum idoneum & his familia 
inveniet & exhibebit, Ex Libro Inftitutionum Oliv. 
Sutton Epiſc, Lincoln. MS. Cowell, edit. 1727. 

Letters, Where it is telony to ſend letters without a 
name, or in a fictitious one, ſee g Geo, I. c. 22, under 
Black at, 

Extorting money, &c. by threatning letters to be pu- 
niſhed by tine and impriſonment, or by pillory, whip- 
ping or tranſportation, Jo Geo. 2. c. 24+ 

Lettcrs of abſfolution, or abſolvatory letters (/itere 
abſolutorie) Were ſuch in former times, when an abbot 
did releaſe any of his brethren ab omni ſubjettione & 
obedientia, &c. and made them capable of entring into 
ſome other order of religion. The form of which you 
may ſee in Mon. Faverſhamenſi, pag. 7, 

Letter of atcoznep, (litera attornati) Is a writing 
iy arkraes fra attorney, that is, a man appointed to do 
a lawful a&t in our ſtead. 7Y/f. Symbol. part. 1. lib. 2. 
feft. 559. As a letter of attorney to give leifin of lands, 


to receive debts, to ſuc a third perſon, &c, See the ſtat. | 


7 Ric. 2. 13. Cowell, edit. 1727. See Altthotity, 
Letters claus, (/itere clauſe) Cloſe letters oppoſed 
to letters patent ; theſe clauſe letters being commonly ſeal- 
ed up with the King's ftignet or privy ſeal, while the 
letters patent were left open, ſcaled with the broad ſeal. 
Letters of erchange, (/tere cambitori@, vel literz 
cambii.) Reg. Orig. fel. 194. See Bills of erchange, 
Lexters ot marque, See Marque and Repailal, 

14.6. 7: | 

Letters of ſafe conduct, See Safe conduc, 
Letters patent, (/itere patentes) Are writings ſealed 
with the great ſeal of England, whereby a man is au- 
thorized to do or enjoy any thing, that otherwiſe of him- 
ſelf he could not, 19 ZH. 7. 7. And they are fo termed 
from their form, becauſe they are open with the ſeal affixed 
ready to be ſhewed for confirmation of the authority 
given by them. Common perſons may grant letters pa- 
tent, F. N. B. f. 35. but they are rather called patentes 
than letters patents. Letters patents to make denizens, 
32 H. 6. 16, yet for difference fake, thoſe granted by 
the King are called Letters patent royal, 2 H. 6. 10. 
Letters patent conclude with te/te me iþſo, &c, Charters 
with hits te/tibus, 2 par. In/t. 78. They are ſometimes 
called alſo Letters overt, En teſmoignance de quel choſe 
ous avons fait fair ceſtes noz Letters Overtez, Pat. 23 
Ed. 3. p. 2. m. 24. Letters patent of ſummons of debt, 
Anno. g H. 3. cap. 18. There is likewiſe a writ patent 
mentioned in F, N. B. fel. x, &c. 
Levant and couchant, 1s when cattle have been fo 
Song in another man's ground, that they have lain down, 


ch. p. 402. 
Levari facias, Is a writ direfted to the ſheriff, for 
the levying a ſum of money upon lands and tenements of 
him that hath forfeited a recognizance. Reg. Orig. fal, 
298 & 3oo, and allo F. N. B, 265. See Errcution, 
ecognizance. 
Levari facias damna de difſeiſitozibus, Ts a writ 
directed to the ſheriff, for the levying of damages where- 
in the drſerfor hath formerly been condemned to the 4i/- 
ſeiſee. ES Orig. fol, 214. | 
Levari facias refiduum debitf, Is a writ directed to 
the ſheriff, for the levying the remnant of a debt upon 
lands and tenements, or chattels of the debtor, that hath 
in part ſatisfied before, Reg. Orig. fel. 299. 
Levarti facias, quando vicecomes returnavit quod 
non habuit emptozes, 1s a writ commanding the ſheriff 
to fell the goods of the debtor which he hath already 
taken, and returned that he could not ſell them, and as 
much more of the debtor's goods as will ſatisfy the whole 
debt. Reg. Orig. fo. 300. 
Leuca, ls a meafyre of land conſiſting of 1500 paces. 
Ingulphus tells us, *tis 2000 paces, pag. 910. In the 
Monaſtic. 1. tom. p. 313. *tis 480 perches. 
Leucata, 1s a ſpace of ground, as much as a mile 
contains. De boſco, &c. continente unam leucatam i 
latitudine & dimidium in longitudine, Monaſt. 1 tom, 
p. 768. And ſo it ſeems to be uſed in a charter of J//l- 
liam the Conqueror to Battle Abbey, Cowell, ed. 1727. 
Levellus, A /evel, even or upon the /evel. Cowell, 
edit. 1727. 
Levy, (levare ) Signifies to gather or exact ; as to levy 
money : And is ſometimes uſed to erect or ſet up; as to 
levy a mill. Kitchin, fol. 180. Alfo to raife or caſt up ; 
as to /evy aditch, Old Nat. Br. fol. 110. And to {ry 
a fine, which is now the uſual term : And anciently the 
word rere a fine was made uſe of. Cowell, edit. 1727 
Lewdnels, 1s puniſhable not only with fine and im- 
. priſonment, but alſo with ſuch infamous puniſhment 2s 
to the court in diſcretion ſhall ſeem proper. 1 Hawk. P. 
C. 196. and Mich. 15 Car. 2. A perſon was indifted 
for open lewdneſs in ſhewing his naked body in a bal- 
cony, and other miſdemeanors, and was fined 20c0 
marks, impriſoned for a week, and bound to the good 
behaviour for three years. 1 Sid. 168. See Adultery, 
Baltard, Bawdy-houſe, | | 
Lex, ls often taken for judicium Dei. *Tis the fame 
as lada amongſt the Saxms, which is either a canonical 
or vulgar purgation. In Leg. H. 1. cap. 62. Ab adven- 
tu domint uſque ad oftavas Epiphanie® non eſt tempus leges 
aciendli, | : 
Ler amiſla, or /zgem amittere, viz. One who 1s a 
infamous, perjured or outlawed perſon, In Brazen, lib, 
4+ cap. 19. par. 2. Non eſt ulterius dignug lege. 
Lex apoſtata, or Legem apoſtatare, 1s to do a thing 
contrary to law. *Tis mentioned in Leg. H. 1. 
I2» Oui legem apoſtatabit were ſue it reus prime 
Vice. h 
Ler Byehonia, The Brehon law, was a law peculiat 
to Ireland, overthrown by King John in the twelfth yew 
of his reign, and the Engl/þ laws ſettled inſtead thereof, 
See Btehon. 5, * the 
Lex Byetoyſe, The law of the Br:rains, or © t 
Marches of Hales, Lex Marchiarum. See Breroyle, 
Lex deraiſnia, (Ref:ws deraiſina,) Is the proot y FX 
thing which one denies to be done by him, and his 4 : 
verſary affirms it ; defeating andconfounding the aſſertion 
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of his adverſary, and ſhoving it to be without and againſt 


robability. Cowell, edit. 1727. | 
rear fudſcſalls, Is properly Purgatio per judicium ferri, 
Sometimes *tis called Fudicium. | Leg. H. 1. cap. 9, 45, 


49: 1 
amentalis, Purgatio per ſacramentum. Leg. 
a4 g. /f quid. bello vel lege ſacramentali, &c. 


er terrae, The law and cuſtom of the land, diſ- 
tinguiſhed by this name from lege civili, as Mr. Seldon 
tells us in Diſſertatione ud Fletam, cap. 9. par. 3. 

Ler Wallenſica, The Bri!z law, or law of Wales, 

. Wall. 

Raw: The French word for /aw, We alſo term paſ- 
ture by a frequent name in ſeveral countries, /eys, and ſo 
is it uſed in Domeſday. | SD 

Ley, Lee, lay, Whether in the beginning or end of 
names of places, ſignify an open field, or large paſtures, 
Fromm the Saxon /eag, canipus, paſcuum ; as Blechingley, 
&;, Cowell, edit. 1727. | 

Lev-xager, (mentioned in ſtat. 1. Ca. 1. cap. 3.) 
Wager of law. See Uager of law, _ 

Libel, ( libellus ) Literally lignifieth a little book, but 
by uſe it is the original declaration of wy action in the 
Civil law, 2 ZH. 5. 3- and 2 Ed. 6. 13. It ſignifies alſo 
a criminous report of any man caſt abroad, or otherwiſe 
unlawtully publiſhed, and then called famoſus libellus : 
And this either in ſcripts, aut ſme ſcriptis : In ſcripts 
is when an eþ/gram or other writing 1s compoſed or pub- 
liſhed to another's diſgrace, which may be done werb:is 
aut cantilenis: As where this is maliciouſly repeated or 
ſung in the preſence of others; or elſe traditione, when 
the libel, or any copy of it is delivered over to {canda- 
lize the party. PFamoſus libellus /ine ſcriptis may be two- 
fold; 1, Picturis, as to paint the party in a ſhameful 
and ignominious manner. Or, 2, Sgnzs, as to fix a 
gallows or other ignominious ſigns at the door of the 
party, or elſewhere. 5 Co. Rep. De famoſis Libellis, 

A libel is defined a malicious defamation, expreſſed 
either in printing or writing, or by ſigns, piftures, &c, 
tending either to blacken the memory of one who is 
dead, or the reputation of one who 1s alive, and thereby 
expoſing him to publick hatred, contempt and ridicule. 
1 Hawk. P.C. 193. 5 Med. 165. 

This ſpecies of defamation is uſually termed written 
ſcandal, and thereby receives an aggravation, in that it 
is preſumed to have been entered upon with coolneſs and 
deliberation, and to continue longer, and propagate wi- 
der and farther than any other ſcandal. 5 Cy. 125. 
| Butiit is clearly agreed, that not only written or prin- 
ted ſcandal comes within the notion of a libel, but alſo 
may be applied to any defamation whatſoever, expreſſed 
cither by ſigns or pictures; as by fixing up a gallows at a 
man's door, or elſewhere, or by painting him in a 
ſhameful or ignominious manner, as by expoſing a man 
and his wife by a ſkimmington or riding, though a ſpecial 
cuſtom is alleged for ſuch praCtice. 5 Co. 125, Skin, 
I23. Raym. 401. 3 Keb. 378. 

And fince the chief cauſe, for which the law ſeverely 
puniſhes all offences of this nature, is a direct tendency 
of them to a breach of the publick peace, by provoking 
. thepatrties injured, and their friends and families, to acts 
of revenge, which it would be impoſſible to reſtrain by 
the ſevereſt laws, were there no redreſs from publick 
Juſtice for injuries of this kind, which, of all others, are 
more ſenſibly felt ; and fince the plain meaning of ſuch 
ſcandal, as is expreſſed by ſigns or piQtures, is as obvious 
to common ſenſe, and as eaſily underſtood by every com- 
mon capacity, and altogether as provoking as that which 
is expreſſed by writing or printing, why ſhould it not be 
Equally criminal? 1 Hawk. P. C. 193. 


1. What degree of d:famation will amount to a libel ; 
and what certainty is requiſite in the matter and application 
of a libel, 


2. Whether proceedings in a court of juſtice are hibel- 
_ 3 and whether any thing of this kind can be juſtified. 
oL. II, | 
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3. Who ſhall be deemed the author or compoſer of a libel ; 
w_— A publiſher ; aud how the offenders fhall be pu- 
niſhed, | 


I. What degree of defamation will amount to a libel ; 
and what certainty is requiſite in the matter and application 


of a libel, © 


As every perſon deſires to appear agreeable in life, and 
muſt be highly provoked by ſuch ridiculous repreſentations 
of him, as tend to leflen him in the eſteem of the 
world, and take away his reputation, which to ſome 
men is more dear than life itſelf : Hence it hath been 
held, that not only charges of a flagrant nature, and 
which reflect a moral turpitude on the party, are libel- 
lous, but alſo ſuch as ſet him in a ſcurtrilous ignomi- 
nious light ; for theſe equally create ill blood, and pro- 
voke the parties to aCts of revenge and breaches of the 
_ 5 Co. 125. 1 Keb. 293, Moor, 627, 1 Rol. 

r. 37. | 

Hence it hath been held, that words, though not ſcan- 
dalous in themſelves, yet if publiſhed in writing, and 
tending in a degree to the diſcredit of a man, are libel- 
lous, whether ſuch words defame private perſons only, 
or perſons employed in a publick capacity ; in which 
latter caſe they are ſaid to receive an aggravation, as 
they tend to Candalize the government, for refleing 
on thoſe who are intruſted with the adminiſtration of pub- 
lick affairs, which doth not only endanger the publick 
peace, as all other libels do, by ſtirring up the parties 
immediately concerned in it to as of revenge, but alſo 
have a dire& tendency to breed in the people a difa 
like of their governors, and incline them to faQtion and 
ſedition. Hard. 470. Shin. 123. 5 Co. 125. 2 Rel. 
Rep. 86. 1 Hawk. P.C. 94. 

As where a perſon delivered a ticket up to the miniſter 
after ſermon, wherein he deſired him to take notice, that 
offences paſſed now without controul from the civil 
magiſtrate, and to quicken the civil magiſtrate to do his 
duty, &c. and this was held to be a libel, though no 
magiſtrates in particular were mentioned, and though 
it was not averred that the magiſtrates ſuffered thoſe 


vices knowingly. 1 Sid. 219, 1 Keb. 773. The King © 


V, Pym, 

A. gunſmith publiſhed an advertiſement in a com- 
mon news-paper, that he had invented a ſhort kind of 
gun that ſhot as far as others of a longer ſize, and that 
he was made gunſmith to the prince of Yales; and 
B. another gunſmith, counter-advertiſed, that whereas, 
Tc reciting the former paragraph, he deſired all gentle- 
men to be cautious, for that the ſaid A. durſt not engage 
with any artiſt in town, nor ever did make ſuch an 
experiment, except out of a leather gun, as any gen- 
leman might be ſatisfied at the Cro/s Guns in Long 


Acre, the ſaid B's houſe. And the court held, that. 


tho* B. or any other of the trade, might counter-adver- 
tiſe what was publiſhed by A. yet that that ſhould have 
been done without any general reflections on him in the 
way of his buſineſs ; that the advice to all gentlemen to 
be cautious, was a reflection on his honeſty, as if he 
would deceive the world by a fictitious advertiſement, 
and the allegation, that he would not engage with an 
artiſt, was ſetting him below the reſt of his trade, and 
calling him a bungler in general terms, and not relative 
to the precedent matter, and that the words except out 
of a leather gun, was charging him with a lie, the word 
gun being vulgarly uſed for a lie, and gunner for a liar ; 
and that therefore theſe words were libellous, and gave 
judgment accordingly ; and Herein the court held, that 
words, tho? not ſcandalous in themſelves, yet being pub- 
liſhed in writing, and tending any way to the party's 
diſcredit, were actionable, and that all words were to 
be conſtrued ſecundum ſubjectam materiam, and to be un- 
derſtood by the court in the ſame ſenſe that others do. 
3 Bac. Abr. 491. Paſch. 4 Geo. 2. in B. R. Harman v. 

elany. 

But though every ſpecies and degree of calumny and 
detration of this kind are deemed odious in the eye 


5CcC | of 


boot? OE AL. Io ects eg < ee 6d a 


A 
} 
'F 
: 
} 
i 
þ 


ES 20t\, gin oa 
4 _ - 


mV," 


_—_— — ———— 


_— 


FR -- 
Woogie” os TT 


Ce eee a A 


——_ 


——— 


-_” 
< + "ma 
—__ 


L--1--8 


of the law, and puniſhable either by civil! aftion or cri- 
minal proſecution in moſt caſes, at the election of the party 
injured ; yet the court of King's Bench, whole juriſdic- 
tion herein is founded upon the neceflity of preventing 
quarrels and ill blood, and which deals with this offence 
as of dangerous conſequence to, and deſtructive to the 
peace of the nation, always exerciſes a diſcretionary 
power in granting an information for an offence of 
this nature, and will, in many caſes, leave the party to 
his ordinary remedy ; as where the application is made 
after a great length of time; ſo where the matter com- 
plained of as a libel happens to be true; ſo where the 
granting the information would be a diſcouragement to 
learned inquiries; or where the matter complained of 
was intended for reformation, not defamation. 3 Bac. 
Abr. 492. 

So where a man advertiſes in a publick 'news-paper, 
that his wife had eloped from him, and cautioned all per- 
ſons from truſting her ; and an information for a libel be- 
ing moved for, it. was denied, becauſe it was -the only 
way the huſband could take to ſecure himſelf. 3 Bac. 
Abr. 492. The King. v. Enes, 5 Ges. 2. in B. R. 

So where it was advertiſed in one of the daily papers, 
that Lady Mordington kept an aflembly in Aoorfields, 
and it being counter-advertiſed by my Lord's order, that 
the perſon calling herſelf Lady Mordington was an impo- 
ſtrix, and that there was no ſuch perſon except his wife, 
who always lived with him; the court refuſed to grant 


an information ; for though ſhe be called an impoſftrix, - 


yet that relates to her as afluming the title of Lady Aor- 
dington, and which ſhe is alleged not to have any right 
to; and therefore in this reſpect may well be called an 
impoſtrix. 3 Bac. Abr. 492. The King v. Tenneazr, 
Paſch. 8 Geo. 2. in B. R. 

A writing was direted to general //7//s, and the four 
principal officers of the guards, to be preſented to his 


Majeſty for redreſs ; the paper contained the defendant's 
caſe, that he furniſhed the guard at //þ:teball with fire 
and candle, for which the government owed him 350 /. 
that he obtained a warrant for his money, and Captain 
\ Carr (the proſecutor) told him, that if he would aflign 
the warrant, he would procure him the money ; the war- 
rant was affigned, and the money paid to Carr, who re- 
fuſed paying it to the defendant ; and the queſtion was, 
' if an information ſhould be granted ; and the court held 
it no libel, but a repreſentation of an injury, drawn up 
in a proper way for redreſs, without any intention to 
aſperſe the proſecutor ; and tho” there be a ſuggeſtion of 
a fraud, yet this is no more than what is in every bill in 
Chancery, which was never held libellous, if relative to 
the ſubject-matter. 3 Bac. Abr. 492. The King v. Bay- 
ly, Hill. $ Geo. 2. in B. R. 

Here it may be proper to inſert the remarkable caſe of 
parſon Prick, who in a ſermon recited a ſtory out of Fox's 
Martyralogy, that one Greenwood, being a perjured perſon, 
and a great perſecutor, had great plagues inflicted on him, 
and was killed by the hand of God; whereas in truth 
he was never fo plagued, and was himſelf preſent at that 
ſermon ; and he thereupon brought his action upon the 
caſe, for calling him a perjured perſon ;. and the defendant 
pleaded Not guilty ; and this matter being diſcloſed upon 
the evidence, //ray Ch. Juſt. delivered the law to the 
jury, that it being delivered but as a ſtory, and not with 
any malice or intention to ſlander any perſon, he was not 
guilty of the words maliciouſly, and ſo was found Not 
guilty, Cro. Fac. 90, g1. 

As to the certainty requiſite in the matter and appli- 
cation of a libel, it ſeems to be now agreed, that not 
only ſcandal expreſſed in an open and dire manner, but 
alſo ſuch as is exprefled in allegory and irony amounts 
to alibel, and that the judges are to underſtand it in the 
ſame manner as others do, without any ſtrained endea- 
vours to find out loopholes, or to palliate the offence, 
which in ſome meaſure would be to encourage ſcandal ; 
as where writing in a taunting manner, reckoning up 
ſeveral acts of publick charity done by one, ſays, You will 
not play the Jew, nor the hypoctite, and ſo goes on, in a 


ſti ain of ridicule, to inſinuate that what ke did was owing 
to his vain-glory ; or where a writing, pretending to recom- | 


L I BB 
mend to _ waa charaQters of ſeveral 
imitation, inſtead of taking notice of what 
nerally eſteemed famous for, pitched on fac a7 ER E 
their enemies charged them with the want of 3 asby pro 
poſing ſuch a one to be imitated for his Courage nA, $ 
known to be a great ſtateſman, but no ſoldier ; and 
other to he imitated for his learning, who is known * 
be a great general, but no ſcholar, &c. which kind of 
writing is as well underſtood to mean only to upbraid the 
parties with the want of theſe qualities, as if it had di. 
rectly and expreſsly done ſo, 5 C9. 125. That a libel 
may be as well by deſcriptions and circumlocutions as in 
expreſs terms. Poph. 252. Hob. 215. 1 Hawk, P. C, 


193-4. 

And from the ſame foundation it hath alſo been 
that a defamatory writing expreſſing only one or two 
letters of a name, in ſuch a manner that from what goes 
before, and follows after, it muſt needs be underſtood to 
ſignify ſuch perſon in the plain, obvious, and natural 
conſtruftion of the whole, and would be perfc& non- 
ſenſe if ſtrained to any other meaning, is as properly 
a libel as if it had exprefled the whole name at laroe: 
for it brings tne utmoſt contempt upon the law, to ſuffer | 
its juſtice to be eluded by ſuch trifling evaſions; and it 
is a ridiculous abſurdity to ſay, that a writing, which is 
underſtood by every the meaneſt capacity, cannot poſlibly 
be underſtood by a judge and jury. 1 Hawk. P,C. r94 
Hurts caſe, | 

But it is ſaid, that no writing whatſoever is to be 
eſteemed a libel, unleſs it reflect upon ſome particular 
perſon ; and that a writing full of obſcene ribaldry, with- 
out any kind of reflection on any one, is not puniſhable 
at all by any proſecution at Common law ; but the author 
may be bound to his good behaviour, as a ſcandalous per- 
ſon of evil fame. 1 Hawk. P. C. 195. 

But a ſcandal publiſhed of three or four, or any one 
or two of them, is puniſhable at the complaint of one or 
more, or all of them. Poph. 252, 254. | 

The defendant was charged in an information with 
writing a libel againſt the Proteſtant religion and biſhops, 
innuendo the biſhops of England; he was found guilty ; 
and in an arreſt of judgment it was off:red, that the 
biſhops libelled were not Engli/h biſhops, nor could the 
innuendo ſupport ſuch a conſtruQion ; but the court took 
upon them to underſtand the libel in that ſenſe, and over- 
ruled the exception. 3 od. 68. The King v. Baxter. 

An information was prayed for publiſhing a paper cone 
taining an account of a murder on a Jewiſh woman and 
her child, by certain Jews lately arrived from Portugal, 
and living near Broad-/treet, becauſe the child was be- 
gotten by a Chriſtian; and the affidavit ſet forth, that 
ſeveral perſons mentioned therein, who were recently ar- 
rived from Portugal, and lived near Bread-/ireet, were 
attacked by multitudes in ſeveral parts of the city, bar- 
barouſly treated, and threatened with death, in caſe they 
were found abroad any more; and it was objeQed, that 
no information. could be granted in this caſe, becaule it 
did not appear who in particular the perſons reflected on 
were ; and for this was cited The King v. Orme, Trim. 
11/Y. 3. Where an indittment was exhibited for a 
libel called The Ladtes Invention, and alleged to the ſcan- 
dal of ſeveral ladies unknown; and after verdi&t for the 
King, judgment was arreſted, becauſe it did not appear 
who the perſons refleted on were ; ſed per curiam, Ad- 
mitting that an information for a libel may be improper, 
yet the publication of this paper is deſervedly puniſhable 
in an information for a miſdemeanor, and that of the 
higheſt kind ; ſuch ſort of advertiſements neceſſarily 
tending to raiſe tumults and diſorders among the people, 
and inflame them with an univerſal ſpirit of barbarity 
againſt a whole body of men, as if guilty of crimes 
ſcarce praQticable, and wholly incredible; and in this caſe 
was cited the caſe of The King and Franklin, where, tho' 
only the word minifters was uſed in the libel, yet by 
ſuitable averments in the information, and proof made of 
them to the jury, they found thoſe miniſters to be mi- 
niflers of {tate to his preſent Majeſty, and the defendant 
guiltye.3 Bac, Abr. 494. King v. Oftorne. Trin. 5 Geo. 2- 
in B. R., 
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. Whether roceedings in a court of Juſtice are libellous ; 
For whether - thing of this kind can be juſtified. | 


It ſeems to be clearly agreed, that no proceeding in a 
regular courſe of juſtice will make the complaint amount 
©. libel; for it would be a great diſcouragement to 
ſuitors to ſubjet them to publick proſecutions in reſpect 


of their applications to a court of juſtice ; and the chief | 


:ntention of the law in prohibiting perſons to revenge 
themſelves by libels, or any other private manner, 1s to 
reſtrain them from endeavouring to make themſelves their 
own judges, and oblige them to refer the deciſion of their 
grievances t0 thoſe whom the law has appointed to de- 
fermine them. Dyer 285. 2 Infl, 228, Yelv. 117. 
2 Bulſ. 269. Godb. 340. Palm. 145, 188. 1 /ent. 23. 
1 Hawk. . C. I 94» 

Therefore it hath been reſolved, that no falſe or ſcan- 
dalous matter contained in a petition to a committee of 
- parliament, or in articles of the peace exhibited to juſtices 
of peace, are libelous. 1 Lev. 240. 1 Sid. 414. 2 
Keb. 832. 4 Co. 14. 1 Hawk, P. C. 194. 

Alſo it is held, that no preſentment of a grand jury 
c211 be a libel, not only becauſe perſons who are ſuppoſed 
to be returned without their own ſeeking, and are ſworn 
to a&t impartially, ſhall be preſumed to have proper evi- 
dence for what they do, but alſo becauſe it would be of 
the utmoſt ill conſequence any way to diſcourage them 
from making inquiries with that freedom and readineſs 
which the publick good requires. oor 627, 1 Hawk, 
P, C. 195. | 

And 27; holden by ſome, that no want of juriſdiction 
in the court to which ſuch a complaint ſhall be exhibited 
will make it a libel ; becauſe the miſtake of the court is 
not imputable to the party, but his counſel ; but herein 
itis faid by Mr, Zawkins, that if it ſhall manifeſtly appear 
from the whole circumſtances of the cafe, that a proſecu- 
tion is entirely falſe, malicious and groundleſs, and com- 
menced not with a deſign to go thro? with it, but only 
to expoſe the defendant's character, under the ſhew of a 
leyal proceeding, there can be no reaſon why ſuch a 
mockery of publick juſtice ſhould not rather aggravate 
the offence than make it ceaſe to be one, and make ſuch 
ſcandal a good ground of an indictment at the ſuit of 
the King, as it makes the malice of their proceeding a 
good foundation of an ation on the caſe at the ſuit of the 
party, whether the court had a juriſdiction of the cauſe 
or not, 2 Keb. 832. 4 Co. 14. 1 Hawk. P.C. 194. 

It ſeems to be clearly agreed, that in an indiftment or 
criminal proſecution for a libel, the party cannot juſtify 
that the contents thereof are true, or that the perſon 
upon whom it is made had a bad reputation ; ſince the 
greater appearance there is of truth in any malicious in- 
vettive, ſo much the more provoking it is; for, as my 
Lord Coke obſerves, in a ſettled ſtate of government the 
party grieved ought to complain for every injury done 
him, in the ordinary courſe of law, and not by any 
means to revenge himſelf by the cdious courſe of libel- 
ling, or otherwiſe. 5 Co. 125. Hob. 253. Moor 627. 
I Hawk, P.C. 194. * | 
_ Alſoit ſeems now ſettled, that no ſcandal in writing 
iS any more juſtifiable in- a civil ation brought by the 
party to vindicate the injury done, than in an indictment 
or information at the ſuit of the Crown ; for tho” in ac- 
tions for words, the law, thro' compaſſion, admits the 
tuth of the charge to be pleaded as a juſtification, yet 
this tenderneſs of the law is not to be extended to written 
_ Kandal, in which the author ' ats with more coolneſs, 

and deliberation gives the ſcandal a more durable ſtamp, 
and propagates it wider and further; whereas in words 
men oiten in a heat and paſſion ſay things which they 
are afterwards aſhamed of, and tho? they ſeem to a&t with 
| Celiberation, yet the ſcandal ſooner dies away, and is 
orgotten; and therefore from the greater degree of miſ- 
Chief and malice attending the one than the other, the 
aw allows the party to juſtify in an aRion for words, 
no' not for written ſcandal; from whence it follows, 
that the only favour truth affords in ſuch a caſe is. that 
it may be ſhewn in mitigation of damages in an aQtion, | 


St L:-4: 8 


1 and of the fine upon an inditment or information. 


3 Bac. Abr. 495. The King v. Roberts, Mich. 8. Geo. 2. 
in B. R. agreed per cur. in a caſe for publiſhing a libel 
on Mr, Branley, recorder of Warwick. | 


3. Wha ſhall be deemed the author or compoſer of # 
libel; who the publiſher ; and how the offenders ſhall be 
puniſhed. 


It has been already obſerved, that a libel may be ex- 
preſſed not only by printing or writing, but alſo by ſigns 
or pictures ; but it ſeems that ſome of thoſe ways are ef- 
ſentially neceſſary ; and it is laid down in Lamb's caſe, 
that every perſon. convicted of a libel muſt be the con- 
triver, procurer or publiſher thereof. 9g Co. 59, Adoor 
81 3 Lamb's caſe, | | 

t hath been ſtrongly urged, that he who writes a li- 
be] dictated by another, is not guilty of the compoſing 
and making thereof, becauſe it appears that another is the 
author or contriver ; but herein the court held, that the 
writing being the eſſential part of a libel, the reducing 
it into writing in the firſt inſtance was a making, and 
differed from a tranſcribing ; and, according to the re- 
port of this caſe, in 5 Med. it was held, that if one 
dictates, and another writes, both are guilty of making 
it, for he ſhews his approbation of what he writes. So 
if one repeats, another writes a libel, and a third ap- 
proves what is written, they are all makers of it, as all 
who concur and aflent to the doing of an unlawtul act 


which all who are preſent and encourage the act are 
guilty, tho* the wound was given by one only. Carth. 
405. 5 Md. 163. 10. 167. The King v. Paine. 


ting libellous matter is highly criminal, though it be not 
found that the party compoſed or publiſhed it ; for his ha- 
ving it in readineſs for that purpoſe when occaſion ſerved, 
or its falling into ſuch hands after his death and may pub- 
liſh it, might be injurious to the government, Carth, 
a 2 Salt. 417. The King v. Bear. | 

t is ſaid by Holt Ch, J. that when a libel appears un- 
der a man's hand-writing, and no other author is known, 
he is taken in the manner, and it turns the proof upon 
him; and if he cannot produce the compoſer, it is hard 
to find that he is not the very man. 2 Salk. 419. 

And it is ſaid to have been reſolved by the court, that 
in libels making is the genus, compoſing or contriving is 
one ſpecies, writing a ſecond ſpecies, wa. procuring to be 


ting only, is finding him guilty of one ſpecies of making. 
2 9alk. 419. 

But where in ſome caſes the writing of a libel may be 
a lawful or innocent act, as by the clerk that draws the 
indictment, or by a ſtudent who takes notes of it, be- 
cauſe it is not done ad !7famiam of the party ; but ab- 
ſtratedly conſidered, the writing the copy of a libel is 
writing alibel, becauſe ſuch copy contains all things ne- 


lous matter, and the writing ; and it has the ſame perni- 
cious conſequence, for it perpetuates the memory vf the 
thing, and ſome time or other comes to be publiſhed. 2 
Salk. 418. 

It ſeems to be agreed, that not only he who publiſhes 
a libel himſelf, but alſo he who procures-another to do 
it, is guilty of the publication ; and it is held not to be 
material, whether he who diſperſes a libel knew any 
thing of the contents or cffe&ts of it or not ; for that no- 
thing would be more eaſy than to publiſh the moſt viru- 
lent papers with the greateſt ſecurity, if the concealin 
the purport of them trom an illiterate publiiher woul 
make him ſafe in diſperſing them. g C2. 59g. Mor 
627. 1 Hauk. P.C. 195. 

"And on tnis foundation it hath been conſtantly ruled 
of late, that the buying of a book or paper containing 
libellous matter in a bookſeller's ſhop, is ſufficient evi- 
dence to charge the maſter with the publication, altho? it 
does not appear that he knew of any ſuch books being 


there, or what the contents thereof was; and it wil! not 
te 


are guilty; and murdering a man's reputation by a li- 
| bel, may be compared to murdering a man's perlon, in 


Alſo it hath been held, that tranſcribing and collec- 


written a third ſpecies: And finding a man guilty of wri- _ 


ceflary to the conſtruction of a libel, viz. the ſcanda- 
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be preſumed that it was brought and ſold there by a| 
ſtranger, but the maſter muſt, it he ſuzgeſts any thing of 
this kind in his excuſe, prove it. The King v. Nutt, 
Hil. 2 Gez. 2. fo ruled on evidence at Guildhall, per Ray- 
mind Chiet Juſtice. pn 

The reading of a libel in the preſence of another, 
without knowing it before to be a libel, or the Jaughing 
at a libel-read by another, or the ſaying that ſuch a libel 
is made of 7. S. whether ſpoken with or without ma- 
lice, amounts not to a publication of it. 9g Cs. $59. 
Mor 813. 1 Hawi. P.C. 195. 

Alſo it is held, that he who repeats part of a libel in 
merriment, without any malice or purpoſe of defama- 
tion, is no way puniſhable ; but of this ZJaw#ms makes 
a doubt, for that jeſts of this kind are not to be endured, 
and the injury to the reputation of the party grieved 1s 
no way leſſened by the merriment of him who makes fo 
light of it. Mow 627. 1 Hawk, P.C. 196. | 

But it ſeems to be agreed, if he who hath either rea 
a libel himſelf, or hath heard it read by another, do at- 
terwards maliciouſly read or repeat any part of it in the 
preſence of others, or lend or ſhew it to another, he is 
guilty of an unlawful publication of it. oor 813. 9. 
Co. 59. 1 Hawk. P. C. 195. : 

It is ſaid by my Lord Co#e in the cafe of De /ibellis fa- 
moſis, to have been reſolved, that if one fnds a libel, 
(and would keep himſelf out of danger) if it be compo- 
ied againſt a private man, the finder may either burn it, 
or preſently dcliver it to a magiſtrate ; but if it concern 
a magiſtrate, or other publick perſon, the finder ought 
preſently to deliver it to a magiſtrate, to the intent that 
by examination and induſtry the author may be found 
out and puniſhed. 5 Co. 125. 

It ſeems to be a matter of doubt, whether the ſending 
an abuſive letter, filled with provoking language to an- 
other, will bear an aQion as for a libel, becauſe here is 
no publication ; but it ſeems to be clearly agreed, tizat 
the ſending ſuch letter, without other publication, 1s an 
offence of a publick nature, and puniſhable as ſuch, in- 
aſmuch as it tends to create ill blood, and cauſes a dif- 
turbance of the publick peace; and if the bare making 
of a libel be an offence, whether it be publiſhed or not, 
as it ſeemeth to be holden, ſurely the ſending of it to 
the party refle&ted on muſt be a much greater offence, 4. 
Inſt. 180. 3 Int. 174. Hob. 62, 215. 12 Co. 34+ 
Peph. 136. Raym. 201. 1 Lev. 139. 1 Keb. 931. 
i M. 58. Skin. 123-4. | 

And on this foundation the court of Kings Bench 
granted an information againſt a perſon for ſending an 
abuſive letter to Mr. Bernardi/ton, therein calling him 
raſcal and fool; although he ſwore that he wrote this to 
the party himſelf, and never made it publick, being only 
| a piece of private reſentment ; but the court held, that 
this method provoked perſons to duelling, that the wr'- 
ting and ſending was a good publication, and that the in- 
tent of the party ſhall not be explained by himſelf. 3 
Bac. Abr. 497. The King v. Pillborough. Mich. 5 Ges. 
2, in B. R. 

If one deliver a paper full of refle&tions on any perſon in 
nature of 2 petition to a committee of parliament, to any 
other perſons except the members of parliament, he may 
be puniſhed as the publiſher of a libel, in reſpect of ſuch 
diſperſing thereof among thoſe who have nothing to do 
with it. 1 Sand. 133. 1 Lev. 240, I Sid, 414. 1 
Keb. 832. 

But it hath been held, that the bare printing of a pe- 
tition to a committee of parliament (which would be a 
libel avain{t the party complained of, if it were made for 
any other purpoſe than as a complaint in a courſe of jul- 
tice,) and delivering copies thereof to the members of 
the committee, ſhall not be looked upon as the publica- 
tion of a libel, inaſmuch as it is juſtified by the order 
and courſe of proceedings in parliament, whereof the 
King's courts will take judical notice. 1 Haw. FP. Gs 
195. and the authorities ſupra. 

There can be no doubt but that a perſon who writes 
or publiſhes a libel is ſubject to the action of the party 
injured, in which damazes {hall be recovered ; and that 
being convicted on an indictment or information, ſhall 
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pay ſuch fine, and alſo ſuffer ſuch cor 
as to the court in diſcretion ſhall 
to the heinouſneſs of the crime 
of the offenders. Cv»9. Car. 


175, 

For more learning on this {a ef, [e 
I5 Vin. Abr. tit, Libel, and Ge ye Foy —Fritg ox 
and Digeſt of the Laws concerning Libels, &; es 

Livera, A /ivery or delivery of fo much 
to a cuſtomary tenant, who cuts down or 
laid graſs or corn, and receives ſome 
tion of it as a reward or gratuity, 

Libera batella, A free boat. Cerwell, edjr, x 2 

Libera chalea habenda, Is a writ judicial { = 
to a man for a free chaſe belonging to' his wiapcr _ 
he has by a jury proved it to belong to him Gs = 
edit. 1127. Regi ts judici 7 a Forma 

1727. Regiſter of WWr'ts judicial, fil. 26 && 

Libera piſcaria, A free fiſhery, which being —_ d 
to one, he hath a property in the fiſh, &c. 2 7 6 : 

Liber taurus, A free bull, Cowell, edit I72 > eRE” 

Lp tes wy See UUara, beg! 

iberate, Is a writ iſſuing out of the 

the "Treaſurer, Chamberlain, or Barons b 6s Varks 
quer,. or Clerk of the Hanaper, &c. for the payment of 
any annual penſion, or other tums granted under the Great 
ſeal, See Broke, tit. Tayle d' Exchequer, num. 4. Res 
Orig. fel. 193. or ſometimes to the ſheriff, &c, Ng 
Brev. fol. 132. for the delivery of any lands or goods 
taken upon forfeits of recognizance, fee Co. [5. 4. fo 
64, 66, 67. Fullword's caſe. It lies alſo to a cavker 
tor the delivery of a priſoner, that hath put in bail tor his 
appearance. Lamb. Eirenarch, lib. 3, cap. 2. | 
; XANEratlo, com hg money, meat, drink or clothes, 
is yearly, or at any ſet times in the year, pive 

lord to his Jomeſticks. Cowell, edit. a whe A 

Libertas ecclefiaſtica, This is a moſt frequent 
phraſe in our old writers, to ſignify church liberty, or 
eccleſiaſtical immunities : "The right of inve/iture extor- 
ted from our King's by force of papal power, was at 
firſt the only thing challenged by the clergy, as their 1: 
bertas eccleſiaſtica : But by degrees, under weak princes and 
prevailing faQtions, under the title of church /iberty, they 
contended for a freedom of their perſons and polleſſions 
from all ſecular power and juriſdiction, as appears by 
the canons and decrees of the council held by Boniface, 
Archbiſhop of Canterbury, at Merton, A. D. 1258, and 
at London, A. D. 1260, &c. Cowell, edit. 1927. 

Libertate pwbanda, Is a writ that lay for ſuch as 
were challenged for ſlaves, and offered to prove them- 
ſeives free, directed to the ſheriff, that he take ſecurity of 
them for the proving of their freedom before the juſtices 
of afliſe, and provide that in the mean time they be quiet 
from the vexation of thoſe that challenge them, FP. N. 
B. fol. 77. Villenage, and the appendixes thereof, viz, 
infranchiſement, &c, Writs De native habendo, Liber- 
tate probanda, &c. were of old great titles in the books, 
but now antiquated. See Nativo habendo, 

Libetatibus allocandis, Is a writ that lies for a 
citizen, or burgeſs of any city or borough, that contrary 
to the /iberties of the city or town whereof he is, is im- 
pleaded before the King's juſtices, or juſtices errant, or 
juſtices of the foreſt, &c. to have his privilege allowed. 
Reg. Orig. fel. 262. F.N.B. fel. 229. 

Liberratibus erigendis in itinere, 15 a writ where- 
by the King willeth the juſtices in eyre to admit of an 
attorney, for the defence of another man's /iberty before 
them. Reg. Orig. fl. 19. | 

Liberties and rights, Aagna Charts, g9 Hen. 3- 
cap. 9. The city of London ſhall have all her ancient li- 
berties and cuſtoms; and all other cities, boroughs and 
towns, and the barons of the five ports, and all ports, 
ſhall have all their liberties and free cuſtoms. _ 

Magna Charta, g Hen. 3. cap. 29. No freeman ſhall 
be taken or impriſoned, or difleiſed of his freehold, or of 
his liberties or free cuſtoms, or be outlawed, baniſhed or 
otherwiſe deſtroyed ; nor ſhall the king pals or ſend upon 
him, but by the lawful judgment of his peers, or by the 
law of the land. The King ſhall ſell to none, or deny 
or delay to none, right or juſtice. See afterwards 25 


Ed. 3./t. 5. cap. 4. and 42 £9. 3. cap. 3- 


poral puniſhment 
lcem proper, according 
and the Circumltances 


graſs or corn 
ct oy aan the 
art Or ſmall por. 
Cowell, edit, 45-4 


Stat, 
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veat. Marleb. 52. Hen. 3. cap. 22. None may diſtrain 
£ frecholders to anſwer for their freehold, or of any 

- » thereunto appertaining, nor make them ſwear againſt 
dir will, without the King's command. ; 

Stat, Confirm. Chart. 2.5 Ed. 1. cap. 2. If any judg- | 
ment be given contrary to the great charters, it ſhall be 
vnJone and holden for nought. 

Stat, Confirm. Chart. 25 Ed. x. cap. 3. The ſame: 
harters ſhall be fent under feal to cathedral churches, 
: 1 ſhall be read before the people two times by the year, : 
"Stat Confirm. Chart. 25 Ed. 1. cap. 4. All archbiſhops | 
and biſhops ſhall pronounce ſentence of excommunication | 
aoain(t thoſe that by word, deed or council, do contrary | 
Ss (aid charters, or that in any point break them and | 
the ſaid curſes ſhall be twice a year denounced ; and if the | 
relates be remiſs in the denunciation of the ſentences, 


the archbiſhops of Canterbury and York ſhall compel them | 
to the execution of their duties. See Ercommunication, | 
Stat. Confirm. Chart. 25 Ed. I. cap. 5. Ihe aids and | 
taſks which the people have given of their own good-will 
ſhall not be drawn into cuſtom. | 
Stat, Confirm. Chart. 25 Ed. 1. cap. 6. The King 
| fhall not take ſuch aids or taſks but by the common aflent 
of the realm, and for the common profit thereof, ſaving | 
the ancient aids and priſes. 
| Artic. fuper Chart. 28 Ed. 1. flat. 3. cap. 1. The 
reat ch:rter of liberties, and the charter of the foreſt, 
ſhall be delivered to every ſheriff to be read four times 
inthe year before the people in full county, vz. the next 
county aſter the feaſt of St. Mchael, ang the next after 
Ciriſmas, and at the next after Eaſter, and the next 
aftcr the feaſt of St. John; and there ſhall be choſen in 
every ſhire-court by the commonalty three ſubſtantial 
men, knights or other, which ſhall be juſtices ſworn and 
aſſigned by the king's letters patent, to hear and deter- 
mine (without any other writ but their commitſion), 
ſuch plaints as ſhall be made upon thoſe that offend againſt 
any point in the charters, and to hear the plaints from 
diy to day without the delays allowed by the Common 
law; and the ſame knights ſhall have power to punitlh all 
ſuch as ſhal! be attainted of any treſpaſs done contrary to 
the charters (where no remedy was by the Common Jaw), 
by impriſonment, or by ranſom or amercement ; never- 
theleſs the knights ſhall not hold plea where there hath 
been remedy provided after the courſe of the Common 
law by writ, nor ſhall any prejudice be done to the 
Common law, nor to the charters aforeſaid z and if all 
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do it; and the King's ſheriffs and bailiffs ſhall be atten- 
dant to do the commandments of the faid juſtices. 

dtat, de Tallag. non concedend. 34 Ed. 1. ſtat. 4.cap. I. 
No tallage or aid ſhall be taken without the aſſent of 


archbiſhops, biſhops, earls, barons, knights, burgeſſes and. 


other freemen of the land. ESI 

dtat. Ed. 1. flat. 4. cap. 4. Clerks and Jaymen 
ſhall hind hide da - free cuſtoms, as they 
have uſed to have the ſame at any time when they had 
them beſt; and if any ſtatutes have been made, or an 
cuſtoms brought in, contrary to them, ſuch ſtatutes and 
cuſtoms ſhall be void. 


biſhops for ever ſhall read this charter in their cathedral 


churches twice inthe year, and in their pariſh churches. 


ſhall openly denounce accurſcd all thoſe that willingly 
procure to be done any thing contrary to this charter, 

dtat. 1 Ed, 3. /tat. 2. cap. 9g. Cities, boroughs and 
franchiſed towns, ſhall enjoy their franchiſes, cuſtoms 
and uſages. 

Stat, 2. E4. 3. cap. 8. It ſhall not be commanded by 
the Great ſeal or the Little ſeal, to diſturb or delay 
common right z and tho? ſuch commandments come, the 
juſtices ſhall not ceaſe to do right, | 

Stat. 5 Ed. 3. caþ. 9. No man ſhall be attached by 
any accuſation, nor forejudged of life or limb, nor ſhall 
his lands or goods be ſeifed into the King's hands, againſt 
the great charter and the law of the land. 

dtat. 14 Ed. 3. /tat. I. cap. 1. Holy church ſhall have 
her liberties in quietneſs ; and the city of London, and all 


ther cities and boroughs, ſhall have all their franchiſes 


L''1:.B 
a_ cuſtoms which they have reaſonably uſed in time 
paſt, 


Stat; 14 Ed. 3. /. x. cap 1, The ſublidy given to 
the King ſhall not be had bn Wl nor 0: ,4 pre- 
lates, earls, barohs and commons, citizens, burgeſfſes and 
merchants, be charged to make any aid, if it be not by 
the common affent of the great inc and commons in 
parliament, 

Stat 14 £d. 3: Nt. 5. The realm of England ſhall not 
be put in ſubjeCtion of the King, his heirs or ſucceſſors, 
as Kings of France, : 

Stat. 25 Ed. 3. ff. 5. cap. 4. None ſhall be taken b 

petition or ſuggeſtion made to the King or his uncts, 
unleſs it be by inditment of lawful people of the neigh- 
bourhood, or by proceſs made by writ original at the 


| Common law. And none ſhall be put out of his fran- 


chiſes or frechold, unleſs he be duly brought to anſwer, 
and forejudged by courſe of law ; and it any thing be 
done to the contrary, it ſhall be redreffed and holden for 


| None. 


Stat. 28 Ed. 3. cap. 3- No man ſhall be put out of 


land, nor taken, nor impriſoned, nor diſherited, nor put 


to death, without being brought in to anſwer by due pro- 
ceſs of law. 


Stat. 42 Ed. 3. cap: 3. No man ſhall be put to anſwer 


| without preſentment before juſtices, or matter of record 


of due proceſs, or writ original, according to the ancient 
law of the land. And if any thing be done to the con- 
trary, it ſhall be void in law, and held for error. 

Stat. 1 Rrc. 2, cap. 2, Peace ſhall be firmly kept, fo 
that all loyal ſubjeQs may ſafely go, come and abide, ac- 
cording to the Jaws and uſages of the realm; and good 
juſtice and equal right ſhall be done to every one. 

Stat, IT Ric. 2, cop. 10. Letters of the ſignet or 
privy ſeal ſhall not be ſent in prejudice of the realm or 
diſturbance of the law. 

Stat, 15 Ric. 2. cap. 12, None of the King's ſubjeQs 
ſhall be conſtrained to appear before the council of any 
lord, to anſwer for his freehold, nor any other thing real 
or perſonal, which belongeth to the law of the land ; and 


ſhall ſue to the Chancellor, who ſhall give remedy. 

Stat, 16 Ric. 2. cap. 2. If any lord or other the King's 
ſubje& do contrary to the ſtatute 15 Richard 2, cap. 12. 
he ſhall incur the pain of 20 /. to the King. 

Stat, 2 Hen. 4. cap. 1. Holy church ſhall have her 


q rights and liberties ; and all the Lords Spiritual and Tem- 


three cannot attend to do their office, two of them ſhall | poral, and all cities, boroughs and towns enfranchiſed, 


ſhall enjoy their liberties which they have duly uſed ; and 
all the Bi may in ſafe proteQtion of the King, go and 
come to his courts ; and full juſtice and right ſhall be 
done, as well to the poor as the rich, in the ſaid courts. 

. Petition of Right, 3 Car. 1. ſeft. 10. No man ſhall be 
compelled to yield any gift, loan, benevolence, tax or 
ſuch like charge, without common conſent by a&t of par- 
liament; and none ſhall be called to make anſwer, or 


take oath, or to give attendance, or be confined, or 


y | otherwiſe diſquieted concerning the ſame, or for refuſal 


thereof, and no freeman ſhall be impriſoned or detained, 


{| without cauſe ſhewn, to which he may make anſwer ac- 
Stat. 34 Ed. 1. flat. 4+ cap. 6. All archbiſhops and 


cording to law; and the people ſhall not be burthened, 
to ſuffer ſoldiers and mariners to ſojourn in their houſes 
againſt their wills ; and no commiſſions ſhall iflue, to pro- 
ceed within the land according to martial law, 


not be drawn into conſequence ; and all the King's offi- 
cers ſhall ſerve him according to the laws of the realm, 


perity of the Kingdom. Ky 

| Stat. 16 Car, 1. cap. 6 2. The court called the 
Star-Chamber ſhall be- diflolved, and neither the Lord 
Chancellor, Lord Treaſurer, Keeper of the Privy ſeal, 
or Preſident of the Council, nor any Biſhop, Temporal 
Lord, Privy Counſellor or Judge, ſha!l have power to 
hear or determine any matter in the court called the 
Star -Chamber, or to do any judicial or miniſterial aft in 
the ſaid court; and all atts of parliament, by which any 
juriſdiftion is given to the court called the Star- Chamber, 


You. 1. 


ſhall, for ſo much, be repealed. 
D 


b) hy £67, 


if any find himſelf grieved contrary to this ordinfince, he 


Se. 11. The late proceedings in the premiſſes ſhall 


as they tender the honour of his Majeſty, and the prof- 
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$04, 4. The like juriſdition uſed in the court before! 


| the Preſident and council in the marches of //alcs, and 
in the court before the Preſident of the council .in the 
Northern parts, and alſo in the court of the dutchy of 
Lancafler, and in the court of Exchequer of the county 
palatine of Chef/tcr, held before the chamberlain and 
council of that court, ſhall be alſo repealed; and no 
court or place of judicature ſhall be ereted within Eng- 
land or I#ales, which fthall have the like juriſdiction, as 
hath been uſed in the court of Star Chamber, 

Se. 5. Neither his Majeſty, nor his privy council, 
have any juriſdiction, power or authority, by Engliſh 
bill, petition, articles, libe), or any other arbitrary way 
whatſoever, to examine or draw into queſtion, determine 
or diſpoſe of the lands or goods of any ſubjects of this 
kingdom ; but the ſame ought to be tried and determined 
in the ordinary court of juſtice, as by courſe of Jaw, 

$:. 6. It any Lord Chancellor, Lord Treaſurer, 
Reeper of the Privy ſeal, Preſident of the council, 
Biſhop, Temporal Lord, Privy Counſellor, Judge or 
Juſtice, ſhall offend contrary to this law, they ſhall forſeit 
500 1. unto any party grieved, his executors or admini- 
{trators, who ſhall proſecute for the ſame, and firſt ob- 
tain judgment, to be recovered in any court of record at 
I-e/tninfter ; and it any perſon againſt whom any ſuch 
recovery ſhall be had, ſhall oftend again in the ſame, he 
ſhall forfeit 1000 /. unto any party grieved, who ſhall pro- 
ſecute, &c. and if any perſon againſt whom ſuch ſecond 
recovery ſhall be had, ſhall offend again the ſame kind, 
and ſhall be convicted by indictment or information, or 
any other Jawful- way, ſuch perſon ſhall be incapable to 
bear his office, and ſhall be likewiſe diſabled to make any 
gift or diſpoſition of his lands or goods, or to take any 
viſt or legacy to his own uſe. 

Sea. 7. Every perſon lo offending ſhall likewiſe pay 
unto the party grieved his treble damages, to be recove- 
red in any of his Majeſty's courts at //e/tmin/ter. 

See. 8. If any perſon ſhall be reſtrained of his liberty 
by order or .decree of any ſuch court as before, or by 
command of the King's Majeſty in perſon, or by war- 
rant of- the counci!-board, or of any of his Majeſty's 
Privy council ; every perſon ſo reſtrained, upon demand, 
or motion made by council, or other employed by him, 
unto the Judges of the King's Bench, or Common Pleas, 
in open court, ſhall without delay, for the ordinary fees, 
have a habeas corpus directed generally unto all and every 
ſheriffs, gaoler, miniſter, officer or other perſon, in whoſe 
cuſtody the party ſhall be, and the ſheritts or other per- 
fon ſhall at the return of the writ (upon due notice given, 
at the charge of the party who procureth ſuch writ, and 
upon ſecurity by his own bone, to pay the charge of 
carrying back the priſoner, if he ſhall be remanded ; ſuch 
charges to be ordered by the court, if any difference ſhall 


ariſe) bring the body of the party before the judges in. 


open court, and ſhall certify the cauſe of his detainer, 
and thereupon the court, within three court days after 
ſuch return made, ſhall procced to determine whether 
the cauſe of commitment be juſt, and ſhall thereupon 
do what to juſtice ſhall appertain. And if any thing 
ſhall be wilfully done or omitted by any judge, officer, 
£c. contrary to the direction hereof, ſuch perſon often- 
ding ſhall forfeit to the party grieved his treble damages, 
_ to be recovered as aforeſaid. 

Se. 9. This aCt ſhall extend only to the court of 
Star-chamber, and to the ſaid courts holden before the 
Preſident and council in the marches of /Yales, and be- 
fore the Preſident and council in the northern parts, and 
to the court of the dutchy of Lancaſter, and the court 
of Exchequer of the county palatine of Che/ter, and all 
courts of like juriſdiction to be hereafter erected, and to 
the warrants and directions of the counci]-board, and to 
the commitments of any perſons made by the King in 
perſon, or by the Privy council. 

$:8. 10. No perſon ſhall be moleſted for any offence 
againſt this a&, unleſs he be impleaded within two years 
after the offence committed, 

Stat, 1 T/ill. & Mar. ft. 2. cap. 2. ſe. 1. Whereas 
th: Lords ſpiritual and temporal and commons aflembled 
at Ie/tminſter, reprelenting all the eſtates of the people 
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of tltis realm, did upon the x 4th of February 
lent unto their Majeſties, then; Pridce kind "om 
ant ary gar ore containing that, 

The faid Lords ſpiritual and te 
oeng a ea neny in 4 full and fr > ern, 
nation, for indicati ; " 
ts e = hy e vindicating their ancient rights and liber. 

'T hat the pretended 
the execution of laws, by regal authorit 
_—_ PTA, is illegal ; "o 

at the pretended power of diſpe 
the execution of ou by regal penn IR _=s v-f 
been aſſumed and'exerciſed of late, is ille ow 5 

: ; bl gaiz 

T hat the commiſſion for erecting the late co 
pry carne for eccleſiaſtical cauſes, and a]! rag 
miltons and courts | illeo; : 
xe pom of like nature, ate illegal and per= 

That levying money for or tothe uſe of the crown, h 
homme of prerogative, without grant of parliament 
or zonger time, or in other manner th: EEE, 
ſhall be granted, is illegal ; ON ETIO I0 

That it is the tight of the ſubjeAs to petition the 
King, and all commitments and proſecutions for ſuch 
petitioning are illegal ; ” 

That the railing or keeping a ſtanding army within 
the kingdom in time of peace, unleſs it be with conſent 
of parliament, is againſt law ; 

T hat the ſubjc&s which are proteſtants may have arms 
for their defence ſuitable to their conditions, and as al- 
lowed by law; | | 

"That elcEtion of members of 
free; 
| That the freedom of ſpeech, and debates or proceed- 
ings in parliament, ought not to be impeached or que- 
ſtioned ir; any court or place out of parliament ; 

That exceſſive bail ought not to be required, nor ex- 
cefſive hnes impoſed, nor cruel and unuſual puniſhments 
inflicted; _ | 

That jurors ought to be duly impanelled and returned, 
and jurors which paſs upon men in trials for high treaſoa 
oy, to be freeholders ; | 

hat all grants and promiſes of fines and forfeitures of 
particular perſons before conviction, are illegal and void; 
: And for redreſs of all grievances, and for the amen- 
ding, ſtrengthening, and preſerving of the laws, pailia« 
ments ought to be held frequently ; 

And they do claim, demand and inſiſt upon all and 
ſingular the premiſles, as their undoubted rights and li- 
berties; and that no declarations, judgments, coings or 
proceedings, to the prejudice of the people in any of the 
laid premitſes, ought in any wiſe to be drawn hereafter 
into conſequence or example z 

Se. b. All and ſingular the rights and liberties afſer- 
ted and claimed in the ſaid declaration are the true, an- 
cient and indubitable rights and liberties of the people of 
this kingdom, and fo ſhall be eſteemed, allowed, adjudg- 
ed and taken to be ; and all the particulars aforeſaid ſhall 
be firmly holden as they are expretled in the ſaid declara- 
tion 3 and all officers ſhall ſerve their Majeſties according 
to the ſame in all times to come. |; 

Se2. 12. No diſpenſatioa by nz eb/tante of any ſtatute 
ſhall be allowed, except a diſpenſation be allowcd of in 
ſuch ſtatute z and except in ſuch caſes as ſhall be ſpecially 
provided for during this ſeſſion of parliament. 
| 8:8. 13. No charter granted before the 23d of 045-7 
1689, ſhall be invalidated by this a, but thall remain 
of the ſame force as if this aCt had never been ade. 

Stat. 12 & 13 J/7ll. 2. cap. 2. ſet. 3. Whereas it is 
neceſſary that further proviſion be niade for ſecuring our 
religion, laws and liberties, after the death of his Majeity 
and the Princeſs Ame of Denmark, and in default of iſſue 
of the body of the ſaid Princeſs, and of his Mujeſty re- 
ſpeRively; it is enacted, 

That whoſoever ſhall hereafter come to the poſſeſſion 
of this crown, ſhall join in communion with the churca 
of England, as by law eſtablithed. CES 

That in caſe the crown and imperial dignity of this 
realm ſhall hereaftcr come to anv perſon, not deing 2 14” 


tive of this kingd.m of Z#r:zland, this nation ave 
QD.1gE 
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power of ſuſpending of laws, or 


Without Cons 


parliament ought to be 
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obliged to engage in any war for the defence of any do- 
ons or territories which do not belong to the crown 
o Enoland, without conſent of parliament, 
: That from the time that the further limitation of this 
at hall take effe, no perſon born out of the kingdoms 
f England, $:2tland or Ireland, or the dominions there- 
paper belongings aithough he be naturalized or made a 
denizens (except ſuch as are born of Engliſh parents) 
(hall be capable to be of the privy council, or a member 
of either houle of parliament, or to enjoy any office or 
place of truſt, either civil or military, or to have any 
grant of lands, tenements or hereditaments from the 
crown to himſelf, or to any other in truſt for him. 
That no perſon who has an office or place of profit un- 
der the King, or receives a penſion from the crown, ſhall] 
' be capable of ſerving as a member of the houſe of com- 


mM 


15, 
That after the ſaid limitation ſhall take effet, judges, 
commiſlions be made guamazu ſe bene geſſorint, and their 
(alaries aſcertained and eftabliſhed ; but upon the addreſs 
of both houſes of parliament, it may be lawful to re- 
- move them. 

'That no pardon under the Great ſeal of England be 
_ pleadable to an impeachment by the commons in par- 
lament. 
ww 4. Whereas the laws of England are the birth- 
rizht of the people thereof, and all the Kings and 
Queens who ſhall aſcend the throne of this realm, ought 
to adminiſter the government of the ſame according to 
the ſaid laws, and all their officers and miniſters ought to 
ſerve them according to the ſame ; all the laws and fta- 
tutes of this realm for ſecuring the eſtabliſhed religion, 
and the rights and liberties of the people, and all other 
laws and (tatutes now in force, are by his Majeſty, with 
the advice and conſent of the lords ſpiritual and tempo- 
ral, and commons, ratified and confirmed. See Yyabeas 
Coypus, King, Naturalization, 

Liberty, Zbertas, Is a privilege held by grant or pre- 
ſcription, whereby men enjoy ſome benefit or favour be- 
yond the ordinary ſubje&t. See Bratt. [:b. 2. c. 5. But 


in a more general ſignification, it is ſaid to be a power | /: 


' todo as one thinks fit, unleſs reſtrained by the law of 

the land : And it is well abſerved, that human nature 1s 

ever an advocate for liberty ; it being the gift of God to 

 manin his creation, and therefore every thing is delirous 
of it, as a ſort of reſtitution to its primitive ſtate, For- 
teſe. 96. It is upon that account the laws of England in 
all caſes fayour liberty, and which is accounted very pre- 
cious, not only in reſpect of the proht which every one 
obtains by his liberty 3 but alſo in reſpect of the publick, 
2 Lill. Abr. 169. . 

Liblacum, "Che manner of betwitching any one, or 
ſometimes *tis taken for a. barbarous ſacrifice. Leg, 
Athelftan. 6. Cowell, edit. 1727. 

Libzae arſae penſatae 4 ad ntumerum : A phraſe 
which often occurs in the Domeſday-Regi/ter, and ſome 
other memorials of that and the next age,—as Aileſbury 
in Buckinghamſhire, the King's manor. In totts valen- 
tis reddit vi libr. arſas & penſatas, & de thelonio x libr. 
ad numerum, 7. e. in the whole value it pays fiſty-ſix 
pounds burnt and weighed ; and for toll ten pounds by 
tale. For they ſometimes took their money ad numerum 
by tale in the current coin upon content: But ſometimes 
they rejefted the common coin by tale, and would melt 
it down to take it by weight when purified from the 
droſs and too great allay ; for which purpoſe they had in 
thoſe times always a fire ready in the Exchequer to burn 
the money, and then weigh it, Corvell, edit, 1727, 

Libra penſa, A pound of money in weight ; for it 
Was uſual in former days, not only to tell the money, 
but to weigh it ; for ſeveral cities, biſhops and noble- 
men had their mints, and coined money, and often very 
bad, and therefore though the pound conſiſted of 20 s. 
they weighed it. Thus in Domeſday we read, Reddit 
by 30 libras ar/as & penſatas. Gale's Hift. of Brit. 
6h .701. . 

Libdaries, Cztton library ſettled in the family for 
the uſe of the public, 12 & 13 I/ill. 3. c. 5. Veſted in 
the crown, 5 Ann. c. 30. DircRions for the preſerva- 


L 18 
ton of parochial libraries, 7 An, c. 14. Eftabliſhmett 
of 4p tr Auſeum, 26 Go 2. c. 22, 27 Geo, 2. 
c. 16. |. 3. | 
Libnata terrace, Contains four oxgangs, and every 
OX2ang 13 acres. . Skene, verb. Bowata terra, with us 


it is ſo much land as is yearly worth 20s. for in Flenry 


the Third's time, he that had guinderim libras terre, was 
to receive the honour of knighthood. Sec Farvingdale, 
Some are of opinion, that as money is divided into 
pounds, ſhillings, pence, half-pence and farthings, the 
ſame degrees are to be obſerved in the diviſion of lands ; 
and therefore as quandrons ſignifies a farthing, ſo guadran- 
tata 1s the fourth part of an acre, oblata is half, and de- 
nariata is a whole acre, "en is twelve acres, and [;- 
brata 18 twenty times twelve acres, 7. e. two hundred and 
torty. Spelman is of another opinion, who compares an 
acre to a mark of money ;z and as in one there are one 
hundred and fixty pence, ſo in the other there are one 
hundred and fixty perches, which they divide into halts 
and quarters: So that an acre contains three hundred. 
and fixty denarios; but ſome ſay, that librata terre is fo 
much ground as is worth yearly 20s. of current money, 
Cowell, edit. 1727. | 


Licence, ce Authozity, Gzant, and 15 Yn. 4b. 
tit. Licence. 

Licence to ariſe, (Licentia ſurgendi,) Is a liberty 
given by the court to a tenant that is effoined de malo 
left, in a real ation: For the law is, that in this caſe 


he may not ariſe out of his bed, or at leaſt go out of his 


chamber, until he has been viewed by. knights thereto 
appointed, and have a day affigned him to appear : And 
the reaſon of this is, that it may appear whether he cauſed 
himſelf to be elloined deceitfully or not ; and therefore if 
the demandant can prove that he was ſeen abroad before 
the view, or licence of the court, he ſhall be adjudged to 


be deceitfully efloined, and to have made default. OF. 


this, ſee Bra&ton, lib. 5. traft. 1. cap. 7, 10& 13. and 


Fleta, lib. 6. c. 10. and Horne's Mirrour of Juſtices, lib. 2. 


cap. Des Eſloins. 
Licence to go to election, LZicentia cligendi, Regift. 
21. 294. See Conge d'Ellire, 


Licences, $See Alehouſes, Bzandy, Fozeſtalling, 


Hawkers, Lecturer, Marriage, Schools, Stamps. 
Licentia concowdanvi, See King's ſilver. 
Licentia furgendi, Is the writ whereby the tenant 

eſloined de mals lecti, obtaineth liberty to riſe, 

Licentia trans'rctandi, 1s a writ or warrant direed 
to the keepers of the port of Dover, &c. willing them to 
let ſome paſs quietly beyond ſea, who have formerly ob- 
tained the King's licence thereunto. Reg. Orig. fel. 


OE PR 
*4idfow law, Is a proverbial ſpeech, intending as 
much as to hang men fuſt, and judge them afterwards, 
Cowell, edit. 1727. | : 
Liege, (Ligeus, ) Is a word borrowed from the Feudi/ts, 
and hath two ſeveral fignifications in the Common law, 
ſometimes being uſed for /irge lord, as 34 & 35 Zen. 8. 
cap. 1. and 25 Hen. 8. 3. and ſometimes for /zege man, 
as 10 Rich. 2. 1. and 11 Rich. 2. cap. 1. Liege lord is 
he that acknowledgeth no ſuperior, Duarcnus in com- 
mentar. de conſuctud, ſeudorum, cap. 4. num. J. Liege 


man is he that oweth allegiance to his /rege lord. Shen? 


de verba ſignif. verb. L:geantia, faith, that it is derived 
from the {ta/:an word /i;ga, a bond or obligation ; in whom 
read more of this matter, See 8 , 6, cap. 10. 14 11, E. 
cap- 2, 

'Lieges and Licge-people, (Lrigar!,) The King's 
ſubje&s, anciently ſo cajled, becauſe they owe and are 
bound to pay allegiance to him. Stat. 8 Hen. 6. cap. 10. 


14 Hen. 8. cap. 2. and CGivers other ſtatutes. Yet an- 


ciently private perſons had their /zeges. Covell, edit. 


27. 
Lien, (Fr.) is a word uſed in the law of two fizni- 
fications : perſonal lien, ſuch as a bond, covenant or 
contract ; and real lien, a judgment or ſtatute, recog:i- 
Zance, which oblige and affc& the land. Terms de /ey, 
See 15 Vin. Abr. g6—g9. EEE 

Lieu, In ftead or in place of another thing. Z:?. D:&. 
And when one thing doth come in the piace of another, 
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it ſhall be of the ſame nature as that was z as in caſe of | guardian or other perſon ſhall ne 


an exchange, &c. 2 Shep. Abr. 359. 


Licu conus, In law proceedings, ſignifies a caſtle, | to the direQions of the order, 


manor, or other notorious place, well known and ge 
nerally taken notice of by thoſe that dwell about it. 
2 Lill. Abr. 641: A venire facias, for a jury to appear. 
may be from /ieu conus ; and a fine or recovery of lands 
in a lieu conus, is good ; but it 1s faid in a ſci, fa. to have 
execution of ſuch fine, the vill or pariſh wuſt be named, 
2 Cre. 574. 2 Med. Rep. 48, 49. See 13 Vin. Abr. 
252, 283. 18 Vin. Abr. 205. 

Licutenant, (Locum tenens,) Is compounded of Hen, 
licus £5 tenere, and ſignifies him that occupieth the King's 
or any other perſon's place, or repreſenteth his perſon, as 
the Lieutenant of Ireland, 4 Hen. 4. 6. So allo it 1s 
uſed 2 & 3 E4.6 cap. 2. whence that officer ſeems to 
take his beginning. Cowe!!, edit. 1727. 

Lieutenant of the Tower, Scems to have been an 
officer under the conſtable. Cowell, cdit. 1727+ | 
 Leirwit, (/ul#a adulterioum. Fieta, lib. 1. cap. 7 ) 
Ts uſed for a liberty, whereby a lord challengeth the pe 
nalty of one that lieth unlawfully with his bund-woman, 
Cowell, edit. 1727+ 

Life, Union and co-operation of ſoul with body ; en- 
joyment or poſleſſion of terreſtrial exiltence, TFobn/. 
The life of every man is under the protection of the law. 
Il oed's Inſt. 11. A leaſe made to a perion during life, is 
determinable by a civil death ; but it it be to hold during 
natural life, it will be otherwiie. 2 Rep. 48. If a man 
be once acquitted, he ſhall not put his life in jeopardy 
again for the ſame offence. Br. Appeal, pl. 12. 

Lifc:eſtates, Stat. 19 Cor. 2. cap. 6. ſed. 2. If ſuch 
perſons, for whole life any eſtates (hall be granted, ſhall 
ablent themſelves ſeven years, and no provi made of the 
lives of ſuch perſons; in any ation commenced for reco- 
very of ſuch tenements by the leflors or reverſioners, the 
perſons, upon whoſe lives ſuch eftate depended, ſhall be 
accounted as dead; and the judges ſhall dire& the jury 
to give their verdict, as if the perſon abſenting himſelt 
were dead. | 

Se&. 3. In any ſuch ation wherein the life or death of 
any ſuch perſon ſhall come in queſtion between the rever- 
ſioner and the tenant in peſſefiion, it ſhall be lawful for 
the reverſioner to take exception to any of the jurors, 
that the greateſt part of the real eſtate of ſuch jurors is 
held by leaſe or copy for lives. | 

Se. 5. If any perſon ſhall be eviCted out of any lands 
by virtue of this a, and afterwards ſuch perſon upon 
whoſe life ſuch eſtates depend ſhall return again, or ſhall 
on proof in any ation to be brought for recovery of the 
\ame, be made appear to have been living, the Icfſee may 
re-enter and enjoy the lands in his former eſtate ſo long 


| as the ſaid perſon ſhall be living, and alſo ſhall recover 


for damages the profits of the lands, with intereſt for the 


_ time that they were ouſted. 


Stat. 29 Car. 2. cap. 3. ſet 12. Any eſtate pur autre 
ie ſhall be deviſable by will in writing, ſigned by the 
party, or by ſome other perſon in his preſence and by his 
expreſs direCtions, ſubſcribed in the preſence of the de- 
viſor by three witnefles; and if no ſuch deviſe be made, 
the ſame ſhall be chargeable in the hands of the heir, if 
it ſhall come to him by reaſon of a ſpecial occupancy, as 
aflets by deſcent; and in caſe there be no ſpecial occu- 
pant, it ſhall go to the executors, and be aflets in their 
hands. 

Stat. 6 Ann. cap. 18. ſef. 1. Any perſon who ſhall 
have any claim or demand to any remainder, reverſion 
or expectancy, in any eſtate after the death of any perſon 
within age, married woman or any other perſon, upon 
affidavit made in Chancery by the perſons claiming ſuch 
eſtate, of his title, and that he hath cauſe to believe that 
ſuch minor, married woman or her perſon, is dead, 
and that the death is concealed, may once a year move 
the Lord Chancellor to order ſuch guardian, truſtee, huſ- 
band or other perſon, ſuſpeted to conceal ſuch perſon, 
to produce to ſuch perſons (not exceeding two) as ſhall 
in ſuch order be named by the party proſecuting, ſuch 
minor, married woman or other perſon; and if ſuch 
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glect to produce ſuch in. 
te doth depend according 


: the court of Chancery : 
required to order ſuch guardian, &c. to Ka mag fb 


minor, &c. in court, or before commillioners, a« th 

ſhall dire&, two of which commiſlioners ſhall be 
nated by the party proſecuting ; and in caſe ſuch = 
dian, &c. ſhall negle& to produce ſuch infant, & . 


; C. | 
court or before ſuch commiſhoners, whereof return ſhall 


be made by ſuch commiſlioners, and that return 
the Vetty- bag: office, the ſaid migor: &c. fo —_— 
ſhal! be taken to be dead, and it ſhall be lawful for an 
perſon claiming title after the death of ſuch infant, &; 


Non upon ſuch lands as if ſuch infant, &%, were 


tant, &c. on whole life ſuch eſta 


Sed?, 2. If it ſhall appear to the court by afidayi 
ſuch minor, &c. for whole life ſuch eſtate ſ #18 ON 
{ome certain place beyond the ſeas, it ſhall be lawful for 
the party proſecuting ſuch order, to fend over the perſons 
appointed by the ſaid order to view ſuch minor, &c. -.nd 
in caſe ſuch guardian, &c, ſhall negle& to produce to 
iuch perſons a perſonal view of ſuch infant, &c. ſuch yer- 
ſons are requircd to make return of ſuch negleCt, which 
cetuin ſhall be filed in the Petty-bag, and thereupon ſuch 
minor, wo oy be taken to be dead. 

Sect. 3. If it ſhall afterwards appear upon proof i 
any action that ſuch infant, &c. _ als at * time 
of ſuch order made, it ſha}l be lawful for ſuch infant, 
&c, or other perſon having any eltate determinable upon 
iuch life, to re-enter upon the ſaid lands, and maintain 
any aCticn againſt thoſe who received the profits, or their 
executors or adminiſtrators, and therein to recover da» 
mages for the profits received. 

Sect. 4. If any ſuch guardian, &c, having any eſtate 
determinable upon the life of any other perlon, ſhall to 
the ſatisfaCtion of the court make app- ar, that they have 
uſed their utmoſt endeavours to procure ſuch infant, tf, 
to appear in court, or elſewhere, according to the order ; 
and that they cannot procure ſuch infant, &c. to appear, 
and that ſuch infant, &c, were living at the time of 
ſuch return made and filed; it ſhall be lawful for tuck 
perſon to continue poſſeſſion of ſuch eſtate. 

Sef?. 5. Every perſon who as guaid1an or truſtee for 
any infant, and every huſband ſeiſed in right of his wife, 
and every other perſon having any eſtate determinable 
upon any life, who after determination of (uch parti- 
cular eftates, without the expreſs conſent of them who 
are next intitled upon the determination of ſuch parti- 
cular eſtates, ſha)l hold over and continue in poſſeſſion of 
any lands, ſhall be adjudged treſpaſſors ; and every per- 
'0n, his executors and adminiſtrato:'s, who ſhall be in- 
titled to ſuch lands upon the determination of ſuch par- 
ticular eſtates, ſhall recover in damages ayainſt every 
perſon io holding over, and againſt his executors or ad- 
miniſtrators, the value of the profits received during ſuch 
wrongful poſſeſſion. 

Stat. 14 Geo. 2. c. 20. ſef. 9. Eſtates pur autre vi, 
in caſe there be no ſpecial occupant thereof, of which 
no deviſe ſha}l have been made according to 29 Car. 2. 
c. 3. or ſo much thereof as ſhall not have been fo de- 
viſed, ſhall be diſtributed in the ſame manner as the per- 
ſonal eſtate of the tcſtator or inteſtate. 

Lite-rent, ls a rent or exihibition, which a man re- 
ceives either for term of life, or for ſuſtentation of life, 
Neta qued eſchacta terrarum felenis poſt annum & ten, 
(viz. his life-rent,) po vivente computatur inter bona mMs- 
bilia., Skenzus ad quon. Attach, cap. 18. verl. 5. 

Ligeance, (Lzgeartia,) Is a true and faithiul obe- 
dience of the ſubject to his ſovereign ; ſometimes it {ig- 
nifies the dominions or territory of the /zege lord, as 25 
Ed. 3. flat. 2. children born out of the /zgcance of the 
King ; alſo the ſame with Ligeancy. See Co. on Litt. 
fol. 129. and 7 Rep. Caluin's caſe. 

Ligeancy, (Lzgeantia,) Is thus defined in the Grand 
Cuſtumary of Normandy, cap. 13. Ligeantia et, ex qua 
Domino tenentur vaſſalli ſui contra omnes nomines qui mort 
| poſſunt & wivere, proprii corports prebere confilti & auxilit 
Juvamentum, & ei ſe in omnibus innacuis exhibere, nec ea 
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1m partem in aligu3 conſovuere, &©c, This 18 
es cated Legietas. Caſjan. ; Conſuriud, Purgund. 
21. This word 4s often uſcd in cur ttatutes 
dg OY d ſevferal'oth It ſcems b 
3s 14 Hen. 6. c. 2. and leveral'others. It ſrems to be 
derived from the Ital. liga, a league or bond z Vinculum 
arftius inter ſubditum & Regem utroſque invicem connietens 
hunc ad protectionem & juſtum regimen, illss ad tributa & 
debitam ſubjettionem 3 and is ſuch a duty or fealty, as no 
nan may owe or bear to more than one Jord ; and there- 
fore it 1s molt commonly uſed for that duty and allegi- 
ance, which every good ſubject owes to his /zege-lord the 
King. Cowell, edit. 1727. 

Lighter-men, (Mentioned in fiat, 22 & 23 Car. 2. 
Ae far cleanſing, &c. the ſtreets of London,) Are hoe 
that carry away, by water, dung and rubbiſh in /ighters 
from the city of London, ©, 

Light-houſe, For enabling the maſter, &c. of Trinity- 
houſe to rebuild Edy/tsne light-houſe, 4 Ann c. 20. 8 Ann. 
c 17. For maintenance of the Skerries lights, 3 Geo. 2. 
e. 36. Sce Dhlps, | 

Lights, Stopping lights of a houſe is a nyuſance ; but 
ſtopping a proſpect is not, being .only matter of delight, 
not of neceſſity ; and a perſon may have either an afliſe 
of nuſance againſt the perſons erecting any ſuch nuſance, 
or he may ſtand on his own ground and abate it. g Rep. 
58. 1 Mod. 54. If a man has a vacant piece of ground, 
and builds thereupon a houſe, with good lights, which 
he ſells or lets to another; and after he builds upon 

ound contizuous, or lets the ſame to another perſon, 
who builds thereupon to the nuſance of the lights of the 
fick houſe, the leflee of the firſt houſe may have an ation 
of the caſe againſt ſuch builder, &c. and thu? formerly 
they were to be lights of an ancient meſluage, that is 
now altered, Afod. Ca. 116, 314. 

Lights and lamps, Houtholders in Middleſex and 
Sarrey within the bills of mortality, at what times to ſet 
out lamps, -2 #Y. & MM. eff. 2. c. 8. ſet. 15, None but 
Britiſh oil to be uſed for lamps in dwelling- houſes, under 
penalty of 40 5. 8 Ann. c. 9. ſect. 18. | 

Lignagium, 'The r@ht which one hath to cut fuel in 
the woods : Sometimes 'tis taken for that tribute or pay- 
ment which is due for cutting wood. 

Lignum vitae, W here exempt from duties, 1 Geo. 2. 
ft. 2. c. 17. ſee. 5: | 
 Lignamina, Timber fit for building. Du Preſne. 

Lime and lemon juice, To what duties liable, 4 
Will & M. c. 5. /. 2. | 

Ligula, A copy, exemplification, or tranſcript of a 
court-roll or deed. Cowell, edit. 1727. 

Ligurito2, A flatterer. Liguritores, mendaces, rapaces, 
Di gravamen habeant. Leg. Canut. 29. Mr. Somner is 
of opinion that it ſignifies a glutton, from the Saxon /:c- 
vera guloſus. Cowell, edit. 1727. FH ; 

Limitation, (Limizatio,) Is a certain time preſcribed 


by ſtatute, within which an aCtion - muſt be brought ; | 
and time of limitation is two-fold ; firſt, in writs, by | 


divers ats of parliament z ſecondly, to make a title to 
any inheritance, and that is by the Common law Cz. 
it, I14, L115» | | 
It ſeems, that by the Common law there was no ſtated 
or fixed time as to the bringing of aCtions ; for tho? it be 
ſaid by Brafon, that Omnes aftiones in munds infra certa 


tempora limitationem habent ; yet my Lord Coke ſays, that 


the limitation of aCtions was by force of divers acts of 
parliament: alſo, ſays he, this general poſition of Brac 
_ ton's 2dmitted of ſeveral exceptions. Bradt. hb, 2. fol. 

228. 2 Injt. G5. Co. Lit. 115. 4 C0. 10, 11. 

But we find that by the ancient law there was a 
ſtated time for the heir of the tenant to claim after the 
death of his anceſtor, or elſe he loſt his land, according 
to the feudal text, Praterea fi quis infeudatus major gqua- 
twordecim annis ſua incuria, vel negligentia per ann. & 
dem fteterit, quod feudi inveſtituram a proprio domino non 
peterit, tranſadts hoc ſpatio, feudum amittat & ad dominum 
redeat, Spelm. Gloll. 32. 

he fixing upon this period of a year and a day, upon 
ſeveral other occalions, ſeems to have been deduced from 
this ancient rule, and on this occaſion was pitched upon, 


becauſe the ſervices appointed ſeem to be annually com- 
Vor, lI. | | 


LIM 
puted ; and therefore the feud was ordered to be taken up 
within ſuch time as ſuch annual ſervices became due, or 
elle it was loſt and returned to the lord z and the ſame 
time that was appointed to the tenant to claim from the 
lord, .was allo 1ppointed to make his claim upon any dif» / 
ſeifor; and if no ſuch claim was made, the aiffifor, 
dying ſeiled, caſt the right of poſſeſſion upon the heir z 
and this was to keep the fame uniformity in point of: 
time thro? the Jaw, as alſo that the lord might be at a 
certainty whom he might take for his tenant, and admit. 
upen every deſcent ; and ſince the heir of the tenant an- 
ciently loſt the whole land, in caſe he did not take it 
up within time, it was fit the tenant ſhould loſe the 
right and potleflion, in caſe he did not claim within the 
ſame time upon the diffeifor, that the heir of diſfleifor 
might be in peace, in caſe the perſon that had right did 
not make his claim upon him, and that from thenceforth 
the lord might receive him into his feud ; and as upon 


not take up the feud within a year and a day, a deſertion 
and dereliCtion was preſumed ; ſo allo if the difleiſee did 
not claim within the ſame time, the right of poſleſſion 
was relinquiſh'd Spelm. Gloff. annus & dies 42, 33: 
Beiore the 32 Hen. 8. certain remarkable periods were 
fixed upon, within which the titles upon which men de- 
tigned to be relieved muſt have accrued ; thus in the time 
of Hen. 3. by the ſtatute of Merton, cap. 8. at which 
time the limitation in a writ of right was from the time 
of King Henry 1. by that ſtatute it is reduced to the 
time of King enry 2. and for affizes of mort d* anceſtor 
they were thereby reduced from the Jaſt return of King 
ohn out of 4reiand, which was 12 Jehannis; and for 
athſes. of novel diſſeiſin, a prima transfretaticne Regis in' 
Nermanniam, Winch was 5 Hen. 3. and which before that 
had been poſt ultimum redditum Fz 
and this limitation was allo afterwards by the {tatutes' 
Weflm. 1. cap. 39. and Weſtm. 2. cap. 46. reduced to a 
[narrower compaſs, the writ of right being limited to the 
firſt coronation of Rzc<, 1. But for theſe ancient limi- 
tations ſee (zo. Lit. 14.6. 15. a. 2 Inft. 94, 05. 2 Roll. 
Abr. 111. Hale's Hiſt, of the Law 122. 2 Keb, 45. 


32 Hen. 8. and 21 Jac. 1. 


2, Of the limitation of time in regard to ations on penal 
flatutes. 


3. Of the limitation of time in regard to perſenal attions, 
viz. actions of aſſault and battery, ations of flander, and 


ations ariſing upon contra and ireſpaſs3 and whether a 
truſt or equitable demand be within the jlatute. 


4. At what time the right of a#tion ſhall be ſaid to have 
accrued before which the ſtatute can be no bar ; and what 
courts are bound by the ſtatute. | 


5. Of the exceptions in the flatute 21 Jac. 1. c. 16. 
and what will ſave a bar theresf. | 


6. Of the manner of pleading and taking advantage of 
the latute of limitations, 


1. Of the limitation of real ations purſuant to the flat, 
'32 Hen. 8. and 21 Jac. 1, | 


_ . The limitations above mentioned being, as has been 
remarked, fet periods in proceſs of time, of neceſſity 
grew too large, whereby my Lord Cike obſerves, many 
(uits, troubles and inconveniences did ariſe ; and there- 
fore a more dire&t and commodious courſe was taken, 
which was to endure for ever, and calculated ſo as to 
impole diligence and vigilancy in him that, was to bring 


come. 2 Inf, 95. | 

And this was effeted by 32 Hen. 8. cap. 2. by which 
it is enacted, ** That no perſon ſhall from thenceforth 
ſue, have or maintain any writ of right, or make any 
preſcription, title or claim to or for any manors, lands, 
tenements, rents, annuities, commons, penſions,  por- 
tions, corodies, or other hereditaments, of the poſſeſſion 


5E of 


the ancient plan of feudal conſtitution, if the heir did_ 


enrici 3. de Britannia ; - 


1. Of the limitation of real aftions purſuant to the lat. 


his ation, ſo that by one conſtant Jaw certain limitations. 
might ſerve both for the time preſent and for all times to. 
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of his or their anceſtor or predeceſiur, and declare and 
allege any further ſeifin or poſlefhon of his anceſtor or 
predeceſſor, but only of the ſeilin or poſleſſion of his an- 
ceſtor or predecefior, which hath been, or now 1s, or 
ſhall be (eiſed of the ſaid manors, lands, tenements, rents, 
annuities, commons, penſions, portions, corodies, or 
other hereditaments, within threeſcore years next before 
the teſte of the ſame writ, or next before the ſaid pre- 
ſcriptiong title or claim, ſo hereafter to be ſued, com- 
menced, bought, made or had. 

And it is further enacted by the ſaid ſtatute, par 2. 
<« That no manner of perſon ſhall ſue, have or maintain 
any afbſe of mort d' anceſtor, coſenage, ayle, writ of entry 
upon diſſeiſin, done to any of his anceſtors or predeceſlors, 
for any manors, lands, tenements or other hereditaments, 
of any further ſcifin or poſſeſſion of his or their anceſtor 
or predeceſſor, but only of the ſeifin or poſlefſion of his 
or their anceſtor or predeceflor, which was or hereafter 
ſhall be ſeiſed of the ſame manors, lands, tenement or 
other hereditaments, within fifty years next before the ze/fe 
of the original of the ſame writ hereafter to be brought, 

It is further enacted, par. 3. ** T hat no perſon ſhall ſue, 
have or maintain any action for any manors, lands, tene- 
ments, or other hereditaments, of or upon his or their 
own ſeiſin or poſſeſſion therein, above thirty years next 
before the zz/?e of the original of the ſame writ hereafter 


And further, par. 4. ** That no perſon ſhall hereafter 
make any avowry or cognizance for any rent, ſuit or 
ſervice, and allege any ſeifin of any rent, ſuit or ſervice, 
in the ſame avowry or cognizance in the poſſeſſion of 
any other, whoſe eſtate he ſhall pretend or claim to 
have, above fifty years next before the making of the 
ſaid avowry or cognizance. | 

And it is further enaQted by the faid ſtatute, par. 5. 
©« That all formedons in reverter, formedons in remain- 
der, and ſcire facias upon fines of any manors, lands, 
tenements, or other hereditaments, at any time hereafter 
to be ſued, ſhall be ſued and taken within fifty years next 
after the title and cauſe of action fallen, and at no time 
after the fifty years paſt. 

And by the faid ſtatute, pay. 6. it is is enaRed, ** T hat 


if any perſon do ſue any of the ſaid ations or writs for | 


any manors, lands, tenements or other hereditaments, or 
make any avowry, cognizance, preſcription, title or 
claim, of or for any rent, ſuit, ſervice or other heredi- 
taments, and cannot prove that he or they, or his or 
their anceſtors or predeceflors were in actual poſſeſſion or 
ſeiſin of and in the ſame manors, lands, tenements, rents, 
ſuits, ſervices, annuities, commons, penſions, portions, 
corodies or other hereditaments, at any time or times 


within the years before limited and appointed in this pre- 


ſent at, and in manner and form as is aforefaid, if the 
ſame be traverſed or denied by the party, plaintiff, de- 
fendant or avowant, or by the party, tenant or defen- 
dant ; that then, and after ſuch trial therein had, all and 
every ſuch perſon and perſons, and their heirs, ſhall from 
thenceforth be utterly barred for ever of all and every 
the ſaid writs, aCtions, avowries, cognizance, preſcrip- 
tion, title or claim hereafter to be ſued, had or made, of 


and for the ſame manors, lands, tenements, heredita- 


ments or other the premiſles, or any part of the ſame, 
for the which the ſame action, writ, avowry, cogni- 
zance, preſcription, title or claim, hereafter ſhall be at 
any time had, ſued or made, | 

ote-; This ſtatute hath the uſual ſaving for infants, 
feme coverts, perſons in prifon and beyond a. 

In the conſtruction of this ſtatute it hath been holden, 

"Phat in a formed in reverter or remainder, or on a 
fare facias, on a fine of ſuch nature, the demandant need 
not mention the ſtatute in order to make out his title, 
but the tenant, if he would take advantage of it, muſt 
plead it. Dyer 315 6. pl. 101. So in an avowry for 
rent. Afoor 31. fl. 102. 1 Rol. Rep. 50. 

It has been held, that this ſtatute being in reſtraint of 
the Common law, ought to be conſtrued ſtrictly ; and 
that therefore it does not extend to a formedon in deſcen- 
der, ceſavit nor reſcous, 4 Co. 8. I And, 16, Lit, 
Rep. 342+ 
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If A. by deed indented, made a feo ; 

B. and his heirs, rendering 10 S, per NE hogs 
heirs, of which rent A. or his heirs, have vor h n 
ſeifed within forty years, yet the heirs of A. may diſtraii : 
&c, for the ſtatute muſt be intended in ſuch caſes 0 ” 
where before the ſtatute the avowant was obliged to alle. 

a ſeiſinz and that was where the ſeiſin was fo materi i 
and of ſuch force, that though it was by incroachment 
yet it could not be avoided in an avowry. 8 Co. 6 }. 
Copper and Foſter adjudged. 1 Brownl. 169. S. C, o_ 

To a bill in Chancery, to be relieved touching a rent- 
charge upon lands by a will, the defendant pleaded the 
ſtatute of limitations, and that there had been no de- 
mand or payment in forty years; and it was held, that 
this ſtatute concerns only cuſtomary rents between land- 
lord and tenant, and not any rent that commences þ 
grant, whereof the commencement may be ſhewn, - 
Vern. 235. Collins v. Goadall. £ 

The ttatute does not extend to the ſervices of eſcuage 
homage and fealty, for a man may live above the time 
limited by the a&t ; neither doth it extend to any other 
ſevice which by common poſlibility may not happen or 
become due within ſixty years, as to cover the hall of 
the lord, or to attend the lord in the war, &c, Co. Lit. 
115.4. 2 Inſt. 95. 4 Co. 10. Bevil's caſe. 8 Co. 6g. 

eV. 21. 

And where the tenure is by homage, fealty and eſcuage 
uncertain, and by ſuit of court or rent, or any other an- 
nual ſervice, the ſeifin of the ſuit or rent, or any other 
annual ſervice, is a good ſeifin of the homage, fealty or 
eſcuage, or other accidental ſervices, as wardſhip, heriot 
ſervice, or the like. 2 1n/?. 96. 4 Co. 8. be Winch, 
32. Hutt. 50. 2 Rol. Rep. 392. 

By the 1 Mar. cap. 5. it is enated, © That the 42 
Hen. 8. c. 2. ſhall not extend to any writ of vght of 
advowſon, quare impedit, or afhiſe of darrein preſent- 
ment, nor jus patronatus, nor to any writ of right of 
ward, writ of raviſhment of ward for the wardſhip of 
the body, or for the wardfſhip of any caſtles, honours, 
manors, lands, tenements or hereditaments holden by 
knight-ſervice, but that ſuch ſuits may be brought as be- 
fore the making the ſaid at. 

By the 21 Fac. I. cap. 16. for quieting men's eſtates, 
and avoiding of ſuits, it is enacted, «© Fhat all writs of 
formeden in deſcender, formedon in remainder, and for- 
medon in reverter, at any time hereafter to be ſued or 
brought of or for any manors, lands, tenements or here- 
ditaments, whereunto any perſon or perſons now hath or 
have any title, or cauſe to have or purſue any ſuch writ, 
ſhall be ſued and taken within twenty years next aiter 
the end of this preſent ſeſhon of parliament ; and after 
the ſaid twenty years expired, no perſon or perſons, or 
any of their heirs, ſhall have or maintain any ſuch writ 
of or for any of the faid manors, lands, tenements or 
hereditaments ; and that all writs of formedon in deſcen- 
der, formedon in remainder, formedon in reverter, of any 
manors, lands, tenements or other hereditaments what- 
ſoever, at any time hereafter to be ſued or brought by 
occaſion or means of any title, or cauſe hereafter hap- 
pening, ſhall} be ſued, and taken within twenty years 
next after the title and cauſe of aftion firſt deſcended or 
fallen, and at no. time after the ſaid twenty years ; and 
that no perſon or perſons that now hath any right of title 
of entry into any manors, lands, tenements or heredita- 
ments, now held from him or them, ſhal) thereinto en- 
ter, but within twenty years next after the end of this 
preſent ſeſſion of parliament, or within twenty years 
next after any other title of entry accrued ; and that no 
perſon or perſons ſhall at any time hereafter make any 
entry into any lands, tenements or hereditaments, but 
within twenty years next after his or their right or title, 
which ſhall hereafter firſt deſcend or accrue to the ſame; 
and'in default thereof ſuch perſons ſo not entering, and 
their heirs, ſhall be utterly excluded and diſabled from 
ſuch entry after to be made; any former law, &c. | 
| Provided, That if any perſon or perſons, that 15 0! 
ſhall be intitled to ſuch writ or writs, or that hath or 
(ſhall have ſuch right or title of entry, be or ſhall be, at 


the 
| 
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the time of the faid right or title firſt deſcended, accru- | 
ed, come or fallen, within the age of one- and twenty 

-m feme covert, 7on compos mentis, impriſoned, or be- 
any the ſeas, that then ſuch perſon and perſons, and 
bn and their heir and heirs, ſhall or may, notwithſtand- 
ing the ſaid twenty years be expired, bring his action, 
or make his entry, as he might have done before this 
at; ſo as ſuch perſon and perſons, or his or their heir 
and heirs, ſhall within ten years next after his and their 
full age, diſcoverture, coming of found mind, enlarge- 
ment out of priſon, or coming into this realm, or death, 
take benefit of and ſue forth the ſame, and at no time 
after the ſaid ten = 

In the conſtruction of this ſtatute it hath been holden, 

That the pofſeflion of one joint-tenant is the pofleſ- 
fion of the other, ſo far as to prevent this ſtatute. 1 
- Salk. 285. | FR 

That a claim of entry to prevent the ſtatute of limita- 
tions muſt be upon the land, unleſs there be ſome ſpecial 
reaſon to the contrary. 1 Salk. 285. 

That if a perſon be barred of his formeden, he is not 
thereby hindered to purſue his right of entry which after- 
wards accrues to him, no more than a perſon, who has 
ſeveral remedies, and diſcharges one of them, is exclu- 
ded thereby from purſuing the others. 1 Lutw. 781. 
Hunt v. Burne. 1 Salk. 439. 2 Salk. 422. S. C. 

If 4. has had poſleffion of lands for twenty years 
- without interruption, and then B. gets poſſeſſion, upon 
which A. is put to his ejetment, _ A. is prongs 
et the poſſeſſion of twenty years ſhall be a good title in 
kim, as if he had ſtill been in poſſeſſion ; becauſe a poſ- 
ſeſſion for twenty: years is like a deſcent which tolls en- 
try, and gives a right of poſſeflion, which is ſufficient to 
maintain an ejeAment. 1x Salk. 421. faid to have been 
twice ſo ruled by Hole. | 

That if one tenant in common receives the whole 
_ profits for twenty years, or more, yet this does not bar 
his companion ; for the ſtatute of limitations never runs 
gw a man, but he is aCtually ouſted or diſleiſed, 1 

alk. 423. 

It Nr OR ruled, that copyholds are within the ſtatute 
of limitations, becauſe an a& made for the prefervation of 
the publick quiet, and no ways tending to the prejudice 
of the lord or tenant. Afoor 410. ALD 

But ecclefiaſtical perſons are not bound by any of the 
ſtatutes of limitations, becaufe it would be a fide wind to 
evade the ſtatutes made to prohibit their alienations, 
. Comp. Incumb. 429. 


Wy 2. Of the limitation of time in regard to actions on penal 
atuies, 


By the 31 Eliz. cap. 5. par. 5. it is enafted, © That 
_ all ations, ſuits, bills, inditiients or informations, 
which will be brought for any forfeiture upon any ſtatute 
penal, made or to be made, whereby the forfeiture is or 
thall be limited to the” Queen, her heirs or ſacceſlors 
only, ſhall be brought within two years after the offence 
committed, and not after two years; and that all actions, 
ſuits, bills or informations, which ſhall be brought for 
any forfeiture upon any penal ſtatute, made or to be 


| made, except the ſtatutes of tillage, the benefit and ſuit 


whereof is or ſhall be by the ſaid ſtatute limited to the 
ueen, her heirs or ſucceſſors, and to any other that 
ſhall proſecute in that behalf, ſhall be brought by any 
perſon that' may lawfully ſue” for the ſame within one 
year next after. the offence committed ; and in default 
of ſuch purſuit, that ther the ſame ſhall be brought for 
the Queen's Majeſty, her heirs or ſucceſſors, any time 
within the two years after that year is ended; and if any 
ation, ſuit, bill, indiment or information ſhall be 
brought after the time limited, the ſame ſhall be void : 
And it is provided, that where a ſhorter time is limited 
oy any penal ſtatute, the proſecution muſt be within that 
me,” 
By the 18 Eliz. cap. 5. par. 1. it is enafted, © That 
pon. every information that: ſhall be exhibited on any 
penal ſtatute, a ſpecial note ſhall be made of the very 
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day, month and year of the exhibiting thefeof into | 


any office, or to any officer which lawfully may receive 
the ſame without any antedate thereof to be made z and 
that the ſame information be accounted and taken to be 
of record from that day forward, and not before; and 
that no proceſs be ſued out upon ſuch information, uatil 
the information be exhibited in form aforeſaid, &'c. and 
that every clerk making out proceſs contrary to this at 
ſhall forfeit 40 s. 

And it is further enatted by 21 Fac. 1. cap. 4. 
& "That no officer ſhall receive, file or enter of record, 
any information, bill, plaint, count or declaration, 
oor on any penal ſtatute, (being within the provi- 
ton of the ſaid ſtatute of 21 Fac.) until the informer or 
relator hath firſt taken a corporal oath before ſome of the 
judges of the court, that he believes in his conſcience the 


offence was committed within a year before the informa- - 


tion or ſuit within the county where the ſaid information 
or ſuit was commenced, Ec. 

In the conftruftion of theſe ſtatutes it hath been hol- 
den, that the 21 Jac. 1. cap. 4. does not extend to any 
offence created ſince that ſtatute z ſo that proſecutions on 
ſubſequent penal ſtatutes are not reſtrained thereby, but 
that ſtatute is to them as it were repealed pro tanto. 1 
Salk. 372—3. 5 Mod. 425. | 

That if an offence prohibited by any penal flatute be 
alſo an offence at Common law, the proſecution of it as 
of an offence at Common law, is no way reſtrained by 
any of theſe ſtatutes. Hob. 270. 4 Med. 144. | 

That if an information tam guam be brought after the 


year on a penal ſtatute, which gives one moiety to the 


informer, and the other to the King, it is naught only 
as to the informer, but good for the King. Cre. Car. 
331. Cro. Fac. 366. and vide Dalif. 60. 

That if a ſuit on a penal ſtatute be brought after the 
limited time, the defendant need not plead the ſtatute, 
but may take advantage of it on the general iſſue, x 
Show. Rep. 353. | | 

That the party grieved is not within the reſtraint of 
theſe ſtatutes, but may ſue in the ſame manner as before, 
Cro. Eliz, 645. Ney 51. 3 Leon. 2.37. | 

It ſeems doubtful, whether a ſuit by a common infor- 


mer on a penal ſtatute, which firſt gives an ation to the 


party grieved, and in his default, after a certain time, to 
any one who will ſue, be within the reſtraint of theſe 
ſtatutes. 1 Show. 353, 354+ 

It has been held by three judges, that ſuing out a /a- 
titat within the year was a ſufficient commencement of 
the ſuit to ſave the limitation of time on a penal ſtatute, 
becauſe the /atitat is the original of B. R. and may be 
continued on record as an original. But Holt held other- 
wiſe, for the aCtion being for a penalty given by a ſta- 
tute, the plaintiff might \ ou brought an aCtion of debt 
by original in B, R. becauſe the ſtatute gives the ation ; 
and he held, that there was a difference between a civil 
ation, and an action given by ſtatute; for in the firſt 
caſe, the ſuing out a /atitat within the time, and conti- 
nuing it afterwards, will be ſufficient; but in the other 
caſe, if the party proceeds by bill, he ought to file his 
bill within time, that it may appear fo to be upon the 
record itſelf, Carth. 232. Culliford v. Blandford, 1 
Show. Rep. 353. S. C. | 

In 'debt gui tom on the ſtatute 1 F7. 5. cap. 4. for 
praQtiſing as an attorney during the time he was under- 
ſheriff, and the point was on the 31 Eliz. which limits 
informers and plaintiffs in popular aCtions to a year; the 
defendant in this caſe was taken upon a te/tatum cap. 
that bore oft the x3th of Fanuary, when his office ex- 
pired in November was twelve-month before, and fo a 
year and two months after his offence ; but by ante- 
dating the original, and making it of Mich. term be- 
fore, it was brought within the year; and North and 
IV/yndham ſaid it was well warranted by the praQtice of 
the court, and therefore they would make no rule to 
{top the filing of the original ; but Atkins was againſt it, 
and ſaid it was nothing but a practice to evade the ſtatute 
of 31 Eliz. Trin. 3. Car, 2. in C. B. Greenwaed v, 
Scot, 

Serjeand 
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Serjeant Hawkins makes it a queſtion, wheiher the 
clauſe in 31 El:z. par. 4. by which it is enacted, That 
nothing in the faid aCt contained ſhall extend tov cham- 
perty, King's cuſtom, or foreſtalling, &c, but that every 
ſuch offence may be laid in any county z any thing in the 
ſaid aCt to the contrary notwithitanding ; doth except the 
ſaid offences out of the above recited clauſe, relating to 
the time within which ſuits on penal ſtatutes muſt be 
brought ; for the words above mentioned, viz. But that 
every ſuch offence may be Jaid in any county, ſeem to 
reſtrain the generality of the precedents, which ſay, that 
nothing in the a& contained ſhall extend to ſuch offences. 


2 Hawk. P.C. 272. 


3. Of the limitation of time inregard to perſonal actions, 
viz. actions of aſſault and battery, ations of flander, and 
attions ariſmg upon contra and treſpaſs ; and whether a 
truſt or equitable demand be within the flatute, 


By the 21 Fac. 1. cap. 16. All aCtions of treſpaſs, of 
aſſault, battery, wounding, impriſonment, or any of them, 
ſhall be commenced and ſued within four years next after 
the cauſe of ſuch ations or ſuits, and not after, 

It ſeems, that if a man brings treſpaſs for beating his 
ſervant, per quod ſervitium amiſit, this is not ſuch an ac- 
| tion as is within this branch of the ſtatute, being founded 
on the ſpecial damage. 1 Salk. 206. 5 Mod. 74. 

If to an aQtion of aſſault, battery and impriſonment, 
the defendant pleads, as to the aſſault and impriſonment, 
the ſtatute of limitations, without anſwering particularly 
to the battery, otherwiſe than by uſing the words tran/- 
greſſio predifa, it is ſufficient, for thele words are an 
anſwer to the whole. 1 Lev. 31. 

In treſpaſs for aſſault and battery, the defended pleaded 
non culp. infra ſex annos by miſtake, and not according to 
the ſtatute, which is but four years z and upon demurrer 
it was adjudged an ill plea; for if it be conſidered as at 
Common law, there was no ſuch plea ; if on the ſtatute, 
the at is not purſued; and the defendant could not take 
iflue on it, for guod eft culp. infra ſex annos is an iflue 
immaterial, becauſe it may be the jury might find him 
Not quilty infra Juatuor annes, but guilty infra ſex annos. 
2. Solk. 423. Blackmore v. Tidderly. 6 Mod. 240. S. C. 

By the 21 Fac. 1. cap. 16. par. 3. it is ena&ted, That 
all ations on the caſe for words ſhall be commenced and 
ſued within two years next after the words ſpoken, and 
not after. 

In the confiruQtion of this branch of the ſtatute it hath 
been h-lden, | To 

That an ation of ſeandalum magnatum is not within 
the ſtatute, Lit. Rep. 342. 3 Keb. 645. 

That it extends not to actions for flander of title, for 
that is not properly ſlander, but a cauſe of damage, and 
the ſlander intended by the ſtatute is to the perſon. Cre. 
Car. 141. Lawv. Harws:d, adjudged. 

That if the words are of themſelves aCtionable, without 
the neceflity of alleging ſpecial damages, altho' a lols en- 
ſues, yet in this caſe the ſtatute of limitations is a good 
bar; but if the words at-the time of the ſpeaking of 

them are not aAionable, but a ſubſequent loſs enſues, 
which intitles the plaintiff to his ation, in ſuch caſe the 
ſtatute is no bar. 1 Sid. 95. Saunders v. Eatuards. 
Raym. 61. S. C. and ſee 3 7. 111. S. C. cited. 

As for calling a woman W hore, by which ſhe loſt her 
marriage ſeven years afterwards, the ſtatute is no bar; 
for it is not the words, but the ſpecial damage, which 
is the cauſe of aCtion in this caſe. 1 Sid. 95. 1 Salk, 
206. Dd. P. | 

Alſo for calling a man Thief, and procuring him to 
be indicted and impriſoned for felony, and the defendant 
is found gulity of the whole ; the ſtatute in this caſe 
ſeems no bar, for the aftion is not for words barely, but 

is an action upon the caſe in nature of a conſpiracy, 
Cre. Car. 163. T{jal v. Edwards, adjudged on the branch 
of this ſtatute, that ſays, that for {landerous words the 
plaintiff ſhall have no more coſts than damages, &c. 

T hat if an action for words be founded upon an in- 
diXtment, or other matter of record, it is not within the 


I 


\ 
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ſtatutes, N 
__ »ay ſuch action may be brought at any time, 

In an action for words, the defendant pleaded no 1. 
cutus efl verba preditta infra duos annes ; and v pun a ſpe- 
cial demurrer it was objected, that it ought to have RR 
non culp. infra duos annas ;, for as it is it may be, the de 
tendant ſpoke the ſubſtantial words of the llander, and ks 
did not ſpeak a!l the words ; and yet the plaintiff cold 
not have a verdict upon this iſſue, as in action of debt 
for 107. if the defendant ſays non debet the 101, without 
adding nec aliquem inde denarium, it wou!d be nay tht : 
but the cpurt held the caſes not alike : for in an ai of 
debt, every penny that ſtands in demand is cf equal 
weight; but here the aQtion is founded upon the jub- 
ſtantial words only ; and the werla pradifda ſnail refer 
only to them; and it was held well enough, 1 Keb 
820, 918. Lydiate v. Butler. : 

By the 21 Fac. 1. cap. 16. par. 3. it is enated, That 
all ations of treſpaſs guare clauſum fregit, all ations of 
treſpaſs, detinue, aCtion ſur trover and replevin for taking 
away of goods and chattels, all aCtions of account, ard 
upon the caſe, other than ſuch - accounts as concern the 
trade of merchandize between merchant and merchant, 
their factors or ſervants, all aRions of dubt grounded 
upon any lending or contract without ſpecialty, all ac- 
tions of debt for arrearages of rent; and all acions of 
aſſault, menace, battery, wounding and impriſonment, 
or any of them, which fhall be ſucd. or brought at any 
time after the end of the then ſeſſion of parliament, ſhaſl 
be commenced and ſucd within the time and limitation 
herein after expreſſed, and not after ; this is to ſay, the 
ſaid a&tions upon the caſe, other than for ſlander) aud. 
the ſaid aCtions of account, and the ſaid ations for trel- 
paſs, debt, detinue and replevin for goods an chattels, 
and the ſaid aCtion of treſpaſs quare cdauſum jr:git within 
three years next after the end of the then ſeffion of par- 
liament, or within fix years next after the cauſe of tuc; 
actions or ſuits, and not after ; and the ſaid ations of 
treſpaſs of aſſault, battery, wounding, impriſonment, or 
any of them, within one year next after the end of the 
then ſeſſion of parliament, or within four next after the 
the cauſe of ſuch aftions or ſuits, and not aſter; and the 
ſaid ation upon the caſe for words, within one year after 
the end of the then ſeſſion of parliament, or within two 
years next after the words ſpoken, and not aiter. 

Nevertheleſs, that if in any the faid ations or ſuits 
judgment be given for the plaintiff, and the ſame ve re- 
verſed by error, or a verdict paſs for the plaintiff, and 
upon matter alleged in arreſt of judgment, the judgment 
be given againſt the plaintiff, that he take nothing by his 
plaint, writ or bill; or if any the ſaid aCtions ſhall be 
brought by original, and the defendant therein be out- 
lawed, and ſhall after reverſe the outlawry, that in all 
ſuch caſes the party plaintiff, his heirs, executors or ad- 
miniſtrators, as the caſe ſhall require, may commence a 
new action or ſuit, from time to time, within a year at- 
ter ſuch judgment reverſed, or ſuch judgment given againit 
the plaintiff or outlawry reverſed, and not alter. 

Provided, That if any perſon or perfons that 1s 0! 
ſhall be intitled to any ſuch aQion of treſpaſs, detinue, 
ation ſur trever, replevin, ations of accounts, actions 
of debt, aCtions of treſpaſs for aſſault, menace, battery, 
wounding or impriſonment, action upon the caic or 
words, be or ſhall be, at the time of any ſuch cauic of 
aQtion given or accrued, fallen or come, within the age 
of twenty-one years, feme covert, 27 £97795, Np Ho” 
ned, or beyond the ſeas ; that then ſuch perſon or per- 
ſons ſhall be at liberty to bring the ſame aQions, 10 2s 
they take the ſame within ſuch times a3 are before limi- 
ted after their coming to or being of full age, ditcoveit, 
of ſane memory, at large, and returned from beyond the 
{eas, as other perſons having no impediment ſhould have 
done. 

Here we ſhall conſider and ſet down ſuch cafes, about 
which there hath been any conteſt, as to the actions bc- 
ing grounded on a contract or lending, as the ſtatute 
ſpeaks ; thoſe by ſpecialty, as all others of a ſuperior 1% 
ture, being plainly excepted out of the ſtatute. x4 
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' And to this purpoſe it hath been adjudged, that an ac- It ſcems clearly agreed, that though the ſtatutes of 1i- 


tion of debt on the 2 Ed. 6, for not ſetting out tithes, 
is not within the ſtatute, the action being grounded on 
the a&t of parliament, which is the higheſt record. Cro. 
Car. 513» Talory 'V. Fackſon. 1 Saund. 38. 2 Saund. 
66. I Sid. 305» 415. I Keb. 95. 2 Keb. 462. 

So it hath been,adjudged, that an aQtion of debt for 
the arrearages of, rent reſerved on a leaſe by indenture is 
out of the ſtatute, the leaſe by indenture being equal to 
a ſpecialty+ Hutt. 109. Freeman y. Stacy. 1 Saund. 

ited, 

3 it hath been adjudged, that an aQion of debt for 
an eſcape is not within the ſtatute, not only becauſe it is 
founded in maleficio, and ariſes on a contra in Jaw, 
which is different from thoſe ations of debt on a lending 
or contract mentioned in the ſtatute, but alſo becauſe it 
is grounded on the 1 Rich. 2. cap. 12. which firſt gave 
an ation of debt for an eſcape, there being no remedy 
for creditors before but by aQtion on the caſe. 1 Saund. 

1. Jones V- Pope. 1 Lev, I91. S. C. adjudged, 2. 
Xeb. 903+: S. C. and 1 Std. 305. S. C. 

So it hath been adjudged that this ſtatute cannot be 
pleaded to an action of debt brought againſt a ſheriff for 
money by him levied on a fier: factas, becauſe the action 
is founded in maleficio, as alſo upon the judgment on 


which the fieri facias iſſued, which is a matter of re- 
cord, 1 Med. 245. Cockran v. Welby 212. and 2 Show. 


. 79. S. C. | : 
by (oth been adjudged, that an action of debt on an 
award under the hand and ſeal of the arbitrators, though 
the ſubmiſſion was by parol, is not within the ſtatute 


for though in ftrictneſs the award cannot be ſaid to be | 


equal to a ſpecialty, yet by being under hand and ſeal it 
becomes matter of that notoriety, that it cannot be liable 
to any of the inconveniences the ſtatute was made to 
prevent; ſuch as perjury in witneſſes, and the op- 
prefion of defendants when their witneſles are dead, or 
vouchers loſt; alſo it 'was never intended that the ſtatute 


ſhould extend to all kinds of actions of debt, but only to 


thoſe which aroſe on a contract or lending. 2 Saund. 64. 
Sid. 415. 1 Lev. 273- 2 Keb. 462, 496, 533- S- C. 

It hath been adjudged, that the ſtatute does not extend 
to the writ De rationabili parte bonorum, founded on the 
cuſtom of Nottingham, although it conclude in the deti- 
xet ; for this is an original writ in the Regi/ter z and tho' 
it conclude in the detine?, is yet a different action to the 
common action of detinue mentioned in the ftatute, 
which being frequent in practice, is the detinue plainly 
intended by the ſtatute, and not this, which being foun- 
ded on a cuſtom ſeldom happens; and as the ſtatute is in 


derogation of the Common law, it ought to be conſtrued 


fridly. Hutt. 109. Sherwin v. Cartwright. Lit. Rep. 
341. S. C. adjudged. 1 Saund, 37. 2 Saund. 64. 5. C. 
cited and admitted to be law. 

An aQtion of debt for a fine of a copyholder is not 
within the ſtatute. x Keb. 536. 2 Lev. 273. 

It a man recovers a judgment or ſentence in France 
for money due to him, the debt muſt be conſidered here 
only as a debt by ſimple contraR, and a ſtatute of 1i- 
Mitations will run upon it. 2 Fern, 540. fer curiam. 

It ſeems that to an aſſump/# brought by the aſſignees 
of a bankrupt for a debt dye to the bankrupt, this ſtatute 
is a good bar ; for though the affignment is by force of an 
att of parliament, yet the affignees ſtand only in the 
place of the bankrupt, and can have no other right nor 
remedy than he had. 2 Lev. 166. 3 Keb. 645. Comb. 
70. | 
It hath been adjudged, that this ſtatute is a good plea 
in bar to an afſunp/it brought by an attorney for his fees ; 
for though the attorney * of record, yet his fees are 
not. 3 Lev, 367, Oliver v. Thomas. | 

It hath been adjudged, that this ſtatute is a good bar to 


An aQion brought againſt the drawer of a bill of ex-, 


Change ; and that ſuch bill is not of as high a nature as 
» ſpecialty, neither is it within the exception in the ſta- 
tute relating to merchants accounts, Carth. 3. Renew 


v. Axton. Garth, 226. adjudced, 
Vor. IL Tl 


mitations bind the courts of equity, that yet a truſt is 
not within theſe ſtatutes. March. 129. 2 Salk, 124. 

And therefore where the plaintiff, who was the ſon and 
executor of Ch. J. Heath, who was made Ch. J, at 
Oxon, during the difference between the King and parlia- 
ment, but never ſat at Je/tminfler Hall, exhibited a bill 
againſt the defendants, - prothonotaries of K. B. at that 
time, to have an account of the money, &c, received 
by them during that time by an implied truſt virtute officri 
to which the defendants x the ſtatute of limitations ; 
but upon argument the plea was over-ruled. Chan. Ca. 
20 Sir Edward Heath ver Henly & al. | 

So where the plaintiff exhibited a bill to have an ac- 
count of money received by the defendant from his fa- 
ther (whoſe executor he was) who gave it to him to 
compound for his eftate, ſequeſtred for delinquency at 
Goldjmiths- Hall; and it was ordered according]y, the 
- court declaring it a truſt, and. therefore not within the 
ſtatute of limitations. 2 Chan. Ca. 26. Sheldon v. Weld 
man. | 

So where my Lady Hollis lent 1001. and in the note 
which was given for it, mention was made, that it 
ſhould be diſpoſed of as my Lady ſhould dire; and 
a bill being exhibited for it, the court held it a depo- 
ſitum or truſt, and decreed payment of it ; tho' other- 
wiſe it had been barred by the ſtatute of limitations. 2 
Vent. 345. | 5} | 1 

A charity is not barred by Jength of time, nor within 
the ſtatute of limitations. 2 Fern. 399. | 

So it hath been held, that a legacy is not within the 
ſtatute of limitations. 1 Yern. 256. | 

It ſeems to be the doctrine of courts of equity, that 
mortgages are not within the ſtatute of limitations ; yet 


ther than for the profits made in his own time, to diſcou- 
rage the ſtirring in ſuch dormant titles ; alſo the courts 
have allowed age of time to be pleaded in bar, where 
the mortgaged eſtate hath deſcended as a fee without eq- 
try or claim from the mortgagor, and where the poſlei- 
ſor would be intangled in a long account ; and in theſe 
caſes the ſtatute of limitations has been mentioned as a 


proper direCtion to go by. 1 Chan. Ca. 102. But now 
by the 7 Geo. 2. the redemption of mortgages is ex- 
preſsly limited to twenty years. See Mortgage. 


4. At that time the right of attion ſhall be ſaid to have 


courts are 


ound by the latute. 


This ſtatute cannot be a bar unleſs the ſix years are 
expired, after there hath been complete cauſe of ation; 
as if a man promiſe to pay 10. to 7. $. when he came 
from Rome, or when he marries, and ten years after 
7. $. marries, or comes from Rome, the right of action 
accrues from the happening of the contingency, from 
which time the ſtatute ſhall be a bar, and not from the 
time of the promiſe. Godb. 427. | 

So in an aCtion of the caſe wherein the plaintiff declared, 
that in conſideration that he would forbear to ſue the de- 


the defendant promiſed to make him ſatisfaftion upon re- 
queſt, and that ſuch a time he requeſted, &:, and it was 


and not from the time of killing the ſheep ; and that 
therefore the defendant could not plead the ſtatute of li- 
mitations, the requeſt being within fix years, though the 


before, Godb. 437. Shutford v. Boroughs adjudged. 


would deliver to the defendant ſuch a deed, the defen- 
dant promiſed, that he would re-deliver it. to him on re- 
queſt, and alſo in conſideration that he had, upon re- 
queſt, delivered to him another deed, the defendant pro- 
miſed to pay him 40 /. and alleges, that he had delivered 


wards he you requeſt, yet he 


ad not re-delivered the 
| 5 f&cſt 


fendant for ſome ſheep killed by his the defendant's dog, 


held, that the right of aQion accrued from the requeſt, 


i, 


where a man comes in as an old hand, it hath been ſome- ' 
| times decreed, that the poſſeſlor ſhould account no fur- 


accrued, _ which the ſtatute can be no bar ; and what. 


killing the ſheep, and promiſe of ſatisfattion was long 


So in afſumpſit, in conſideration that the plaintiff 


to him the firſt deed, and alhouen at ſuch a day after- 
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Serjeant Hawkins makes it a queſtion, wheih-r the 
clauſe in 31 Eliz. par. 4. by which it is enacted, That 
nothing in the faid a&t contained ſhall extend tv cham- 
perty, King's cuſtom, or foreſtalling, &c, but that every 
ſuch offence may be laid in any county ; any thing in the 
ſaid at to the contrary notwithilanding ; duth except the 
ſaid offences out of the above recite clauſe, relating to 
the time within which ſuits on penal ftatutes muſt be 
brought ; for the words above mentioned, v:z. But that 
every ſuch offence may be Jaid in any county, feem to 
reſtrain the generality of the precedents, which fay, that 


nothing in the at contained ſhall extend to ſuch offences, 
2 Hawk. P.C. 272. 


3. Of the limitation of time in regard to perſonal attions, 
viz. actions of aſſault and battery, ations of ſlander, and 
actions ariſmng upon contra? and treſpaſs ; and whether a 
truſt or equitable demand be within the flatute, 


By the 21 Fac. 1. cap. 16. All actions of treſpaſs, of 
aſſault, battery, wounding, impriſonment, or any of them, 
ſhall be commenced and ſued within four years next alter 
the cauſe of ſuch a&tions or ſuits, and not after, 

It ſeems, that if a man brings treſpaſs for beating his 
ſervant, per qued ſervitium amiſit, this is not ſuch an ac- 
tion as is within this branch of the ſtatute, being founded 
on the ſpecial damage. 1 Salk. 206. 5 Md. 74. 

If to an aCtion of aſſault, battery and impriſonment, 
the defendant pleads, as to the aſſault and impriſonment, 
the ſtatute of limitations, without anſwering particularly 
to the battery, otherwiſe than by uſing the words tran/- 
greſſio predifa, it is ſufficient, for thele words are an 
anſwer to the whole. 1 Lev. 31. 

In treſpaſs for aſſault and battery, the defended pleaded 
non culp. infra ſex annos by miſtake, and not according to 
the ſtatute, which is but four years ; and upon demurrer 
it was adjudged an ill plea; for if it be conſidered as at 
Common law, there was no ſuch plea ; if on the ſtatute, 
the at is not purſued; and the defendant could not take 
iflue on it, for guod eff culp. infra ſex annos is an flue 
immaterial, becauſe it may be the jury might find him 
Not cuilty infra Juatuor annos, but guilty infra ſex annos. 
2 Self. 423. Blackmore v. Tidderly. 6 Mod. 240. S. C. 

By the 21 Fac. 1. cap. 16. par. 3. itis enacted, That 
all actions on the caſe for words ſhall be commenced and 
ſued within two years next after the words ſpoken, and 
not after. | 

In the conſtruction of this branch of the ſtatute it hath 
' been h:Iden, | 

That an aRtion of ſcandalum magnatum is not within 
the ſtatute, Lrtr. Rep. 342. 3 Keb. 645. 

That it extends not to actions for ſlander of title, for 
that is not properly flander, but a cauſe of damage, and 
the flander intended by the ſtatute is to the perſon. C70. 
Car. 141. Lawv. Harws:d, adjudged. | 

That if the words zre of themſelves actionable, without 
the neceſſity of alleging ſpecial damages, altho'* a loſs en- 
ſues, yet in this caſe the ſtatute of limitations is a good 
bar; but if the words at the time of the ſpeaking of 
them are not acionable, but a ſubſequent loſs enſues, 
which intitles the plaintiff to his ation, in ſuch caſe the 
ſtatute is no bar. -13 Sid. 95. Saunders v. Edtvards. 
' Raym. 61. S. C. and ſee 3 17d. 111. S. C. cited. 

As for calling a woman W hore, by which ſheloſt her 
marriage ſeven years afterwards, the ſtatute is no bar; 
- for it is not the words, but the ſpecial damage, which 
is the cauſe of aCtion in this caſe. 1 Sid. 9g. 1 Salk, 
206. dS. P. | 

Alfo for calling a man Thief, and procuring him to 
be indited and impriſoned for felony,. and the defendant 
is found gulity of the whole z the ſtatute in this caſe 
ſeems no bar, for the ation is not for words barely, but 
is an ation upon the caſe in nature of a conſpiracy. 
Cro. Car. 163. T5{jal v. Edwards, adjudged on the branch 
of this ſtatute, that ſays, that for flanderous words the 
plaintiff ſhall have no more coſts than damages, Tc. 

T hat if an aCtion for words be founded upon an in- 
diXment, or other matter of record, it is not within the 
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ſtatutes, but ſuch action may be brought at 

I 8:4. 95. | 
In an action for words, the defi, 

words, the detendant pleaded non 1;. 

cutus eft verba predidta infra duos annos; and u pun a {; i 

cial demurrer it was objected, that it ought to hay - 

non culp. infra duos anos ; 


any time, 


for as it is i b darn 
S it ma | a 
tendant ſpoke the ſubſtantial words of the RP Rag ka = 


did not ſpeak a!l the words ; and yet the plaintiff could 
not have a verdict upon this iſſue, as in action of g b 
for 107. if the defendant ſays non debet the 101. withe . 
adding nec aliquem inde denarium, it would be nay o ; 
but the cpurt held the caſes not alike ; for in an aQich of 
debt, every penny that ſtands in demand is of equa] 
weight; but here the action is founded upon the os 
ſtantial words only ; and the verta pradifia ſhall refer 
only to them; and it was held well enouch, 1 K4 
820, g18. Lydiate v. Butler, i ; 
50 the 21 Zac. 1. cap. 16. par. 3. it is enaQed, That 
all actions of treſpaſs guare clauſum fregit, all ations of 
treſpaſs, detinue, aCtion ſur trover and replevin for takin 
away of goods and chattels, all actions of account, ar. 
upon the caſe, other than ſuch accounts as concern the 
trade of merchandize between merchant and merch: 
their fators or ſervants, all aQions of dcbt -rounded 
upon any lending or contra without ſpecialty, all ac- 
tions of debt for arrearages of rent; and all zQiuns of 
aſſault, menace, battery, wounding and impriſonment 
or any of them, which ſhall be ſucd. or brought at any 
time after the end of the then ſeſſion of parliament, ſhall 
be commenced and ſued within the time and limitation 
herein after expreſſed, and not after ; this is to ſay, the 
ſaid aCtions upon the caſe, other than for ſlander) aud 
the ſaid aCtions of account, and the ſaid actions for tre(- 
paſs, debt, detinue and replevin for goods an! chattels, 
and the ſaid action of treſpaſs quare clauſum ſ7:2it within 
three years next after the end of the then ſeſſion of par- 
liament, or within fix years next after the cauſe of tuc! 
actions or ſuits, and not after; and the ſaid aCtions of 
treſpaſs of aſſault, battery, wounding, impriſonment, or 
any of them, within one year next after the end of the 
then ſeſſion of parliament, or within four next after the 
the cauſe of ſuch ations or ſuits, and not aſter; and the 
ſaid ation upon the caſe for words, within one year after 
the end of the then ſeflion of parliament, or within two 
years next after the words ſpoken, and not aiter, 
| Nevertheleſs, that if in any the ſaid ations or ſuits 
Judgment be given for the plaintiff, and the ſame be re- 
verſed by error, or a verdict paſs for the plaintiff, and 
upon matter alleged in arreſt of judgment, the judgment 
be given againſt the plaintiff, that he take nothing by his 
plaint, writ or bill; or if any the faid ations ſhall be 
brought by original, and the defendant therein be out- 
lawed, and ſhall after reverſe the outlawry, that in all 
ſuch caſes the party plaintiff, his heirs, executors or ad- 
miniſtrators, as the caſe ſhall require, may commence 2 
new aCtion or ſuit, from time to time, within a year at- 
ter ſuch judgment reverſed, or ſuch judgment given againit 
the plaintiff or outlawry reverſed, and not aiter. 

Provided, That if any perſon or perſons that 1s 0: 
ſhall be intitled to any ſuch aQion of treſpaſs, detinue, 
aCtion ſur trover, replevin, ations of accounts, actions 
of debt, actions of treſpaſs for aſſault, menace, batter), 
wounding or impriſonment, ation upon the calc 10r 
words, be or ſhall be, at the time of any ſuch caule ot 
ation given or accrued, fallen or come, within the. age 
of twenty-one years, feme covert, 29% £7795, 11 p'110- 
ned, or beyond the ſeas ; that then fuch perſon or per- 
ſons ſhall be at liberty to bring the ſame aQions, 0 2s 
they take the ſame within ſuch times a3 are before limi- 
ted after their coming to or being of- full age, ditcoveit, 
of ſane memory, at large, and returned from beyonc the 
ſeas, as other perſons having no impediment ſhould have 
done. 

Here we ſhall conſider and ſet down ſuch cafes, about 
which there hath been any conteſt, as to the actions bC- 
ing grounded on a contract or lending, as the ſtatute 
ſpeaks ; thoſe by ſpecialty, as all others of a ſuperior 1% 
ture, being plainly excepted out of the ſtatute. Fre 


8 


LIM 
| to this purpoſe it hath been adjudged that an ac- 
2 Jebr bs oy 2 Ed. 6, for not ſetting out ches! | 


is not within the ſtatute, the ation being grounded on 
the ac of parliament, which is the higheſt record. Cro. 


17. £13. Talory 'v. Fackſon. 1 Saund. 38. 2 Saund. 
w : $44 305, 415. 1 Keb. 95. 2 Keb. 462. 


So it hath been,adjudged, that an aCtion of debt for 
the arrearages of, rent reſerved on a leaſe by indenture is 
out of the ftatute, the leaſe by indenture being equal to 
a ſpecialty. Hutt. 109. Freeman y. Stacy. 1 Saund. 

ited, | 

3 it hath been adjudged, that an aCQion of debt for 
an eſcape 1s not within the ſtatute, not only becauſe it is 
founded in maleficio, and ariſes on a contra&t in Jaw, 
which is different from thoſe aCtions of debt on a lending 
or contract mentioned in the ſtatute, but alſo becauſe it 
is grounded on the 1 Rich, 2. cap. 12. which firſt gave 
an ation of debt for an eſcape, there being no remedy 
for creditors before but by aCtion on the caſe. 1 Saund. 
q7. Fones V. Pope. 1 Lev. 191. S. C. adjudged, 2. 
Xeb. 903-5. C. and 1 Sid. 305. S. C. 

So it hath been adjudged that this ſtatute cannot be 
pleaded to an action of debt brought againſt a ſheriff for 
money by him levied on a fer: factas, becauſe the action 
is founded in maleficio, as alſo upon the judgment on 
which the fieri facias iſſued, which is a matter of re- 
cord, 1 Med. 245. Cockran v. Welby 212. and 2 Shaw. 
ke. 19.6 OS Ne IT 
- Tt hath been adjudged, that an action of debt on an 
award under the hand and ſeal of the arbitrators, though 
the ſubmiſſion was by parol, is not within the ſtatute ; 
for though in ſtrictneſs the award cannot be ſaid to be 
equal to a ſpecialty, yet. by being under hand and ſeal it 
becomes matter of that notoriety, that it cannot be liable 
to any of the inconveniences the ſtatute was made to 
prevent; ſuch as perjury in witneſſes, and the op- 
przfion of defendants when their witneſles are dead, or 
vouchers loſt; alfo it 'was never intended that the ſtatute 
ſhould extend to all kinds of actions of debt, but only to 
thoſe which aroſe on a contract or lending. 2 Saund. 64. 
Cid. 415. 1 Lev. 273- 2 Keb. 462, 496, 533 S. C. 

It hath been adjudged, that the ſtatute does not extend 
to the writ De rationabili parte bonorum, founded on the 
cuſtom of Nottingham, although it conclude in the det:- 
xet; for this is an original writ in the Regi/ter 3 and tho' 
it conclude in the detinet, is yet a different action to the 
common action of detinue mentioned in the ftatute, 
which being frequent in practice, is the detinue plainly 
intenced by the ſtatute, and not this, which being foun- 
ded on a cuſtom ſeldom happens; and as the ſtatute is in 
derogation of the Common law, it ought to be conſtrued 
fridly. Hutt. 109. Sherwin v. Cartwright. Lit. Rep. 
341. S. C. adjudged. 1 Saund, 37. 2 Saund. 64. 5. C. 
cited and admitted to be law. | | 

An aQtion of debt for a fine of a copyholder is not 
within the ſtatute. x Keb. 536. I Lev. 273. 

It a man recovers a judgment or ſentence in France 
for money due to him, the debt muſt be conſidered here 
only as a debt by ſimple contra, and a ſtatute of li- 
mitations will run upon it. 2 Fern, 540. per curiam. 

It ſeems that to an aſump/it brought by the aſſignees 
of a bankrupt for a debt due to the bankrupt, this ſtatute 
is a good bar ; for though the affignment is by force of an 
a&t of parliament, yet the aflignees ſtand only in the 
place of the bankrupt, and can have no other right nor 
remedy than he had. 2 Lev. 166. 3 Keb. 645. Comb. 
. | | 


0, 

It hath been adjudged, that this ſtatute is a good plea 
In bar to an aſſumpſit brought by an attorney for his fees ; 
for though the attorney bo of record, yet his fees are 
net. 3 Lev. 367, Oliver v. Thomas. 

It hath been adjudged, that this ſtatute is a good bar to 
an aCtion brought againſt the drawer of a bill of ex-, 
Change ; and that ſuch bill is not of as high a nature as 
a ſpecialty, neither is it within the exception in the ſta- 
tute relating to merchants accounts, Carth. 3. Renew 


v. Axton. Garth. 226. adjudred, 
Vor. Il EO 
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It ſeems clearly agreed, that though the ſtatutes of 1i- 
mitations bind the courts of equity, that yet a truſt is 
not within theſe ſtatutes. March. 129. 2 Salk, 124. 

And therefore where the plaintiff, who was the ſon and 
executor of Ch. J. Heath, who was made Ch. J, at 
Oxon, during the difference between the King and parlia- 
ment, but never ſat at J/e/lminfler Hall, exhibited a bill 
againſt the defendants, - prothonotaries of K. B. at that 
time, to have an account of the money, &c, received 
by them during that time by an implied truſt virtute officis 3 


to which the defendants plead the ſtatute of limitations ; 


but upon argument the plea was over-ruled. Chan. Ca. 
20 Sir Edward Heath ver Henly & al. 

So where the plaintiff exhibited a bill to have an ac-_ 
count of money received by the defendant from his fa- 
ther (whoſe executor he was) who gave it to him to 
compound for his eſtate, ſequeſtred for' delinquency at 
Goldſmiths: Hall; and it was ordered accordingly, the 


' court declaring it a truſt, and. therefore not within the 


ſtatute of limitations. 2 Chan. Ce. 26. Sheiden v. Welds 
man. 


So where my Lady Zllis lent 1001. and in the note 
which was given for it, mention was made, that it 
ſhould be diſpoſed of as my Lady ſhould dire; and 
a bill being exhibited for it, the court held it a depo- 
ſitum or truſt, and decreed payment of it ; tho' other= 
wiſe it had been barred by the ſtatute of limitations. 2 
Vent. 345. _ 

A charity is not barred by length of time, nor within 
the ſtatute of limitations. 2 Fern. 399. g 

So it hath been held, that a legacy is not within the 
ſtatute of limitations.” 1 Vern. 256. frag WY 
| It ſeems to be the doctrine of courts of equity, that 
mortgages are not within the ſtatute of limitations ; yet 
where a man comes in as an old hand, it hath been ſome- 
times decreed, that the poſſeſlor ſhould account no fur- 
ther than for the profits made in his own time, to diſcou- - 
rage the ſtirring in ſuch dormant titles; alfo the courts 
have allowed m_ of time to be pleaded in bar, where 
the mortgaged eſtate hath deſcended as a fee without en- 
try or claim from the mortgagor, and where the poſle(- 
ſor would be intangled in a long account ; and in theſe 
caſes the ſtatute of limitations has been mentioned as a 
proper direCtion to go by. 1 Chan. Ca. 102. But now 
by the 7 Geo, 2. the redemption of mortgages is ex- 
preſsly limited to twenty years. See Moutgage., 


4. At That time the right of ation ſhall be ſaid to have 
accrued, before which the ſtatute can be no bar ; and what. 
courts are bound by the latute, 


This ſtatute cannot be a bar unleſs the ſix years are 
expired, after there hath been complete cauſe of ation; 
as if a man promiſe to pay 107. to 7. $. when he came 
from Rome, or when he marries, and ten years after 
7. S. marries, or comes from Rome, the right of ation 
accrues from the happening of the contingency, from 
which time the ſtatute ſhall be a bar, and not from the 
time of the promiſe. Godb. 437. 

So in an aQon of the caſe wherein the plaintiff declared, 
that in conſideration that he would forbear to ſue the de- 
fendant for ſome ſheep killed by his the defendant's dog, 
the defendant promiſed to make him ſatisfaction upon re- 
queſt, and that ſuch a time he requeſted, &:, and it was 
held, that the right of ation accrued from the requeſt, 
and not from the time of killing the ſheep ; and that 
therefore the defendant could not plead the ftatute of li- 
mitations, the requeſt being within fix years, though the 
killing the ſheep, and promiſe of ſatisfaction was long 
before, Godb. 437. Shutford v. Boroughs adjudged. 

So in afſumpſit, in conſideration that the plaintiff 
would deliver to the defendant ſuch a deed, the defen- 
dant promiſed, that he would re-deliver it to him on re- 
queſt, and alſo in conſideration that he had, upon re-. 
queſt, delivered to him another deed, the defendant pro- 
miſed to pay him 40 /. and alleges, that he had delivered 
to him the firſt deed, and although at ſuch a day after- 
wards he made requeſt, yet he had not re-delivered the 
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firſt deed, nor paid the 40/7. the defendant pleads the ſta- 
tute of limitations, and that he did not promiſe within 
ſix years before the aQtion brought ; whereupon the plain- 
tiff demurs; for the cauſe of action, as to the firlt deed, 
did not ariſe upon the promiſe, but upon the refuſal after 
requeſt z and the requeſt was within ſix years; and ſo 
held the court. 1 Lev. 48. Webb v, Martin. 1 Sid. 
66. 1 Keb. 177. S. C. 

So in affump/it, in conſideration that the plaintiff, at 
the defendant's requeſt, would receive A. and B. into his 
houſe ut hoſdites, and diet them, the defendant promited, 
&c, non aſſumpſit infra ſex annos was pleaded ; the plain- 
tiff demurred, and held no plea; for the defendant cannot 
in ſuch caſe plead non aſſumpſit infra ſex annos, but ac710 
on accrevit infra ſex annos; for it is not material when 
the promiſe was made, if the cauſe of aCtion be within 
fix years, and the dieting might be long afterwards. 2. 
Salk. 422. Gould v. Johnſon. For this vide 1 Vent, 191. 
3 Keb. 613. 7 | 

| An executor ſeveral years before the aftion brought, 
left ſome houſhold-ſtuff in the houſe, by the conſent of 
the heir, who uſed them after; and within fix years of 
the ation brought, the executor demands the goods, and 
the heir refuſed to let him have them ; whereupon trover 
was brought, and the ſtatute of limftations pleaded ; and 
' per cur. "The ufer before the demand was no converſion, 
nor evidence of it, for it was the conſent of the executor 
till then, and the demand being within fix years, the 
refuſal which enſued it, is the anly evidence of a con- 
verſion in the caſe, as within the ſix years; and if a 
trover before ſix years, and a converſion after, the ſtatute 
cannot be pleaded, But for this ſee Cro. Car. 245-6, 
- 33F- Þ bw 252. 3 Med. 111. 

An action upon the caſe againſt an executor ; the 
plaintiff declares, that upon a marriage-treaty it was 
' agreed between the plaintiff and teſtator, that he ſhould 
pay to the plaintiff 100 /. and whilſt that ſhould be unpaid 
he ſhould pay the plaintiff 10/7. per ann. which agree- 
- ment was made 1618, and the aGtion was brought for 
all the arrears by the ſpace of twenty-eight years. The 
' defendant pleaded the ſtatute of limitations; and on de- 
' murrer it was held, that all could not be barred by the 
Natute ; and therefore the plaintiff had judgment. Allen 

62. Harvey v. Thorne, adjudged, no-body appearing for 
\ the defendant. | 

Treſpaſs for impriſoning him, and detained him in 
priſon from 32 Car. 2. till the 3d of April, 4 Jac. 2. 
The defendant pleaded as to all till 32 Car. 2. ſuch a 
. day, non culp, infra quatuor annos, and as to the reſt, a 
plaint, and capzas iſflued; the plaintiff demurred ; and 
per curiam, Tho' the impriſonment be complained of as 
one continued impriſonment, yet the defendant may di- 
vide the time, and plead the frame as to part; and the 
plaintiff may reply the continuance ; therefore as to this, 
Judgment was given againſt the plaintiff upon his demur- 
Ter, but for him as to the reſt, becauſe the capias was 
awarded by the court ex officio, and it did not appear that 
the vey he the meddled in it. 2 Salk. 420. Coventry v, 
Apſley, and ſee 3 Mod. 110. Comb. 26. | 

In caſe of a ſeaman, the duty does not ariſe from the. 
contra, but from the ſervice done, and therefore tho” 
_ "the contract were above ſix years, and any part of the 
ſervice within that time, it is out of the ſtatute. 6 1d 
2 

It is clearly agreed, that the ſtatute of limitations is a 
good plea in a court of equity z but it ſeems the ſafeſt 
way for him who pleads it, in his anſwer, alſo to fay, 
that he has paid the money, becauſe otherwiſe the court 
ſuppoſes a truſt between the plaintifF and defendant, and 
that the money is a depoſitum in the hands of the defen- 
dant for the benefit of the plaintiff; and the ſtatute of 
limitations, as has been obſerved, does not reach truſts. 
March 129. 1 Salk. 424. | 

But it ſeems to be agreed, that the ſtatute of limita- 
tions is no plea in the court of Admiralty, or Spiritual 
court, where they proceed according to their law, and in 
a matter in which they have conuzance. 6 14d. 25, 26. 
2 Salk, 424. 3 Keb. 366, 392. 
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Therefore it hath been aoreed 
acyl that for a ſui 
__ _- atum mare, no prohibition "re 
t , . gy RE 
_ "4 of a plea of the ſtatute of limitat 
So it has been held not to be plead: 
| "a pleadable to a 
in the ſpiritual court, pro vielenta manuum Fug 
ricum, becaule the proceeding is pro reformatione nf 
and not for damages. 2 Salk. 424. * Boks. 
It hath been doubted, whether to a ſuit in the Admiral 
for mariners wages, this ſtatute is a good plea ; bec; v: pl 
Is ſaid, that this 43 a matter properly deierminable 
Camoon law; ang the ailowing the: Admiralty juri: 
con therein, only a matter of indulgence, / ; 
6 Med. 25. one SA 4g. 
But this is now ſettled by the 4 67 
but th 4& 5 Ann. cad, 
which it is enaCted, That all ſuits and aQtions 4 Neu 
of Admiralty for ſeamens wages ſhall be conimenceq and 
'ued within fix years next after the cauſe of ſuch {uits 
actions ſhall accrue, and not after. w_ 


t upon a 
80 Upon 
lons, 6 


5. Of the acceptions in the fatute 21 Jac. 1, 


and what will fave a bar thereof. mY b, 


As to this it hath been adjudged, that the laſt proviſo 
in the ſtatute not only extends to thoſe actions therein 
enumerated, but alſo to an afſump/it, tho' not mentioned 
and to all other aCtions on the cale being of equal miſchief. 
and plainly within the intention of the legiflature, Cy. 
Car. 245, 333- 2 Saund, 120. 2 1d. The.” 1 Sid, 
455* EE | 

I. Exception in relation to infants, As to this it hath 
been holden, that the {tatute being general, infants had 
been included, had they not becn particularly excepted, 
1 Lev. 31. Þ 

It hath been holden, that if an infant, durine his in- 
fancy, by his guardian bring an aRion, the defendant 
cannot plead the ſtatute of limitations; altho' the cauſe 
of action accrued fix years before, and the words of the 
ſtatute are, that after his coming of age, &c. 2 Sand. 121. 

It hath been held in Chancery, that if one receives the 
profits of an infant's eſtate, and ſix years after his coming 
of age, he brings a bill for an account, the ſtatute of 
limitations is as much a bar to ſuch a ſuit, as if he had 
brought an action of account at Common law; for this 
receipt of the profits of an infant's eſtate is not ſuch a 
truſt, as being a creature of the court of equity, the ſtatute 
ſhajl be no bar to; for he might have his action of ac- 
count againſt him at law, and therefore no neceſſity to 
come into this court for the account; for the reaſon why 
bills for an account are brought here, is from the nature 
of the demand, and that they may have a diſcovery of 
books, papers, and the party's oath, for the more eaſy 
taking of the account, which cannot be fo well done at 
law; but if the infant lies by for {ix years after he comes 
of age, as he is barred of his ation of account at law, (ov 
ſhall he be of his remedy in this court. Abr. Eq. 304+ 
Lockey v. Lockey, uy 

2. Exception im relation to merchants accounts. As to this 
exception, it hath been a matter of much controverſy, whe- 
ther it extends to all ations and accounts relating to mer- 
chants and merchandize, or to actions of account open and 
current only; the words of theſtatute being, 'T hat all actions 
of treſpaſs, &c. all ations of account and upon the caſe, 
other than ſuch aCtions as concern the trade of merchants ; 
ſo that by the words, other than ſuch attioms, not being 
ſaid a&7ions of account, it has been inſiſted that all actions 
concerning merchants are excepted. 1 For. 401. 2 Sand. 
124, 125. 1 Lev. 287. 2 Keb. 622. 1 Lev. 298. 
1 Vent. 99. 1 Med. 250. 2 Med. 312. 2 Vern. 450- 

But it is now ſettled, that accounts open and current 
only are within the ſtatute ; and that therefore if an ac- 
count be ſtated and ſettled between merchant and mer- 
chant, and a ſum certain agrecd to be due to one of them, 
if in ſuch caſe he, to whom the money is due, does not 
bring his aCtioh within the limited time, he is barred by 
the ſtatute. Yide the authorities ſupra, 

So it hath been adjudged, that by the exception in the 
ſtatute concerning merchants accounts, no other actions 


are excepted but ations of account, Carth, 229. - 
1:0 
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Alſo it hath been adjudged, that bills of exchange ſor 
value received, Are not ſuch matters of account as are in- 
' tended by the exception in the ſtatute of limitations, 
a in relation to perſons beyond ſea. It ſeems | 
to ; Fj been agreed, that the exception as to perſons 
being beyond fea, extends only where the creditors or 

laintiffs are ſo abſent, and not to debtors or defendants, 
becauſe the firſt only are mentioned in the ſtatute z and 
this conftruftion has the rather prevailed, becauſe it was 
reputed the creditor's folly, that he did not file an original, 
and outlaw the debtor, which would have prevented the 
bar of the ſtatute. Cro. Car. 245, 333- 1 fon. 252. 
1 Liv. 143- 3 4d. 311. 2 Lutw.g50. 1 Salk. 420. 

But as the creditors being beyond lea is ſaved by the 
21 Fac. 1. ſo now by the 4 & 5 Ann. cap. 16. it is en- 
ated, That if any perſon or perſons, againſt whom there 
is or ſhall be any cauſe of ſuit or action for ſeamens 
wages, or againſt whom there ſhall be any cauſe of action 
of treipaſs, detinue, aCtion ſur trover or replevin, for 
taking away goods or chattels, or of action of account, or 
vyon the caſe, or of debt grounded upon any lending or 
contract without ſpecialty, of debt for arrearages of rent, 
or aſſault, ' menace, battery, wounding' and impriſon- 
ment, or any of them, be, or ſhall be, at the time of 


any ſuch cauſe of ſuit or aRtion given or accrued, fallen | 


or come, beyond the ſeas; that then ſuch perſon or per- 
ſons, who is or ſhall be intitled to any ſuch ſuit or action, 
ſhall be at liberty to bring the ſaid ations againſt ſuch 
perſon and perſons after their return from beyond the 
ſeas, within ſuch times as are limited for the bringing of 
the ſaid ations by the 21 Fac. 1. 

4. Where no executor or adminiſtrator to ſue or to be ſued. 
If 4. receives money belonging to a perſon who afterwards 
died inteſtate, and to whom B. takes out adminiſtration, 
and brings an action againſt A. to which he pleads the 
{tatute of limitations, and the plaintiff replies, and ſhews 
that adminiſtration was committed to him ſuch a year, 
which was infra ſex annos; tho? ſix years are expired ſince 
the receipt of the money, yet not being ſo ſince the ad- 
miniſtration committed, the aCtion is not barred by the 
ſtatute. 1 Salk. 421, Currey v. Stephenſon: Skin. 555. 
4 Mad. 376. Latch. 335. S. C. ; 

It is faid in general, that where one brings an aCtion 
before the expiration of ſix years, and dies before -judg- 
ment, the ſix years being then expired, this ſhall not 
prevent his executor. 2 Salk. 424-5. 

But if an executor ſues upon a promiſfory note to the 
teſtator, and dies before judgment, and fix years from 
the original cauſe of aQion are aRually expir'd, and the 
executor brings a new ation in four years aſter the firſt 
executor's death, the ſtatute of limitations ſhall be a bar 
to ſuch action ; for tho the debt does not become irreco- 
verable, by an abatement of the ation after the ſix Fart 
elapſed by the plaintiff's death ; yet the executor ſhould 
make a recent proſecution, to which the clauſe in the 
ſtatute, that provides a year after the reverſal of -a -judg- 
ment, &c. may be a good direQtion, or ſhew that he 
Came as early as he could, becauſe there was a conteſt 
about the will, or right of adminiſtration z for the ſtatute 
was made for the benefit of the defendants, to free them 
from ations when their witneſſes were dead, or their 
vouchers loſt, Trin. 1 Geo. 2. Wilcox v. Huggins. 
| If there be no executor againſt whom the plaintiff may 
bring his aQtion, he ſhall not be prejudiced by the ſtatute 
of limitations nor ſhall any laches in ſuch caſe be im- 
Puted to him. 2 Vern. 695. : 

5. Where no juriſdiftion to ſue in, or where hindered 
by ſeme cuthority. lt ſeems agreed, that there being 
no courts, or the courts of juſtice being. ſhut, is no 
plea to avoid the bar of the ftatute of limitations 3 as. 
where after the civil war as aſſumpſit was brought, 
that the defendant pleaded the ſtatute of limitations to 
Which the plaintiff replied, that a civil war had broke 
out, and that the government was uſurped by cer- 
tain traitors and rebels, which hindered the courſe of ju- 
Rice, and by which the courts were ſhut up, and=that 
within ſix years after the war ended he commenced his 


L1M 


| being genera), muſt work upon all caſes which are .not 


exempted by the exception. 1 Keb. 157, 1 Lev. 21, 
Garth. hx 2 Salk, OY al : ond 

And in confirmation of this doArine we find that an 
act of parliament was made 1 7, & M. whereby it. is 
enacted, "That from the t0th of December (which was 
the Day that King Pig departed, ti]l the 12th of March 
1688, when King //illiam aſſumed the government) ſhall 
not be accounted any part of the time within which any 
perſon by virtue of the ſtatute of limitations might bring 
his ation, but that he ſhall have ſo much allowance of 
time as is from the toth of December to the 12th of 
March for bringing his ation. g Lev. 283. | 

It is clearly agreed, that the defendant's being a mem- 
ber of parliament, and intitled to privilege, will not ſave 
a bar of the ſtatute ; | becauſe the Mlaintif may have filed 
an original without being guilty of any breach of privilege 
1 Lev. 31, 111. Carth. 136-7. 

It is ſaid, that if a man ſues in chancery, and, pend- 
ing the ſuit there, the. ſtatute of limitations attaches on 
his demand, and his bill is afterwards diſmiſſed, the mat- 
ter being properly determinable at common law ; in ſuch 
caſe the court will preſerve the plaintiff's right, and will 
not ſuffer the ſtatute to be pleaded in bar to his demand. 
1 Vern. 73, 74. ; 

If the ſtatute of limitations be pleaded to an aQion, the 
plaintiff to fave his ation may reply, that he had com- 
menced - the ſuit in an inferior court within the time of 
limitation, and that it was, removed to 1/e/iminſ/ter by 
habeas corpus; and this ſhall be allowed by a favourable 
conſtrucion of the ſtatute of limitations ; altho” in ſtrict 
neſs the ſuit is commenced in the court above, when it 
is removed by habeas corpus. 1 Sid. 228, 3 Keb. 263. 
Bevin v. Chapman. 1 Lev. 143. S. C. 

So in alike caſe, where debt was brought in the palace 
court, and after ſome proceedings there, the fix years 
expired, the defendant ſued a habeas corpus, and removed 
the cauſe into B. R. where the plaintiff declared de'nowe z 
and the defendant pleaded, that the cauſe of action did not 
accrue within fix years before the teſte of the habeas corpus ; 


might reply the ſuit below, and ſhew that to have been 
within the fix years: not that this ſuit was a continuance 
of the ſuit below, but that the plaintiff had rightful] 
and legally purſued his right; and it ſhould not be in the 
power of the defendant, to defeat or hinder him of a re- 
medy without any default. 2 Salk. 424. Matthews y. 
Phillips. Se a IT A® 
6. here the ſuing cut a writ will ſave a bar of the fla- 
tute. Iris clearly agreed, that the ſuing out an original 
will fave a bar of the ſtatute of limitations, and that 
thereupon the defendant may be outlawed ; and that if 
beyond ſea at the time of the outlawry, tho” it ſhall be 
reverſed after his return, yet the plaintiff may bring ano- 
ther original by journies accounts, and thereb tle ad- 


» 


| vantage of his firſt writ, Carth. 136. 1 Salk. 420. 


3 Med. 311. | 4K, 

Allo it is agreed, that the ſuing out a /atitat is a ſuffi- 
cient commencement of a ſuit, to ſave the limitation of 
time, becauſe the /atitat is the original of B. R. and may 
be continued on record as an original writ, 1 Sid. 53. 60. 
Carth. 233. 1 Salk, 421. | 


limitations the plaintiff may reply, that he ſued out 
[atitat, and continued it down by a vicecomes non hy 
breve, without concluding prout patet per recordum ; ior 
the /atitat roll is only for the private uſe of the court, an 
no record, 2 Keb. 46; Bottle v. IVood. 5 
So it ſeems the plaintiff may reply, that he ſued out a 
latitat of ſuch a term, without ſetting forth the day of the 
teſte; and that in ſuch caſe it ſhall have relation to the 
firit day of the term. Stil. 1578 2. Keb. 36g. S, C. cited. 
But tho? the ſuing out an original, or /atitat, will bea 
ſuſcient commencement of a Tuit,. yer the plaintiff, in 
order to make it effeftual, muſt ſhew that he hath con- 
tinued the writ to the time of the action brought. Carth. 
I144- 2 Salk, 420. 1*Lutw. 1OI, 254. 3 Mod. 33. That 
the attorney's writing the continuances on the wilt in his 
chambers is ſufficient. 1 Sid. 53. 1 eb, 140» 


ation; and this replication was held ill, for the ſtatute 
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and this was held to be a good plea ; but that the plaintiff 


| Allo it hath been ruled, that to a plea of the fatute of - 
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As in, a/hmpſit for fees due to an attorney, the defen- | 


dant pleaded non aſſumpſit infra ſex annos ; the plaintiff 
replied, that on ſuch a day two years beforc, he had ſued 
out an attachment of privilege againſt the defendant ; 
upon which writ taliter proceſſum fuzt 3 that the defendant 
' (on ſuch a ga) in Hillary term anno 2 I. &c. appeared, 
_ and the plaintift dec]ared againſt him modo & forma, &c. 
And upon demurrer to this replication it was held ill ; 
becauſe the plaintiff did not ſet forth_any continuance of 
. this writ of attachment, (per vic" non mijit breve,) which 
- was ſued out two years before ; for 'tis impoſſible that the 
_ defendant ſhould appear in Hillary term anno 2 ll, to a 
writ returnable two years before, and no other writ is ſet 
forth by the plaintiff; but if the plaintiff, after the zaliter 
 proceſſum fuit, had ſhewn_ the Jaſt attachment, and the 
'return thereof, upon which in truth the defendant did 
appear, it had been well enough, without ſhewing any 
of the continuances. Carth. 144, Rudd v. Berkenhead. 
2 Salt. 420. Sd. C. ; | | | 
An indebitatus aſſumpſit laid ſeveral ways z the defendant 
pleaded, azo non, quia dicit quod billa predic?” fuit 20 die 
Junn, & non antea, & quod iſe ad aliquod tempus infra ſex 
annos ante exhibitionem billz predift” non aſumpſit, &c. 
'The plaintiff replied a bill of Aiddleſex teſted die June 
prox” poſt tres ſeptimanas, &c, returnable the ſame day ; 
whereupon was returned. non ef? inventus, and continued 
down by vic" nm mit breve & precept” ſicut alias; to this 
It was demurred, and judgment given. for the defendant ; 
for there cannot be ſuc a bill of diddleſex as this, which 
is returnable the very day of the teſte; and the ſtatute of 
limitations, on which the ſecurity of all men depends, is 
to be favoured, 1 Salk, 421. Green v. Rivett, | 
* n. IVhere a debt barred by the ſiatute ſhall be ſaid to be 
revived. It is clearly agreed, that if after the fix years the 
debtor acknowledges the debt, and promiſes payment 
thereof, that this revives it, and brings it out of the ſta- 
tute; as if a debtor by  promiflory note, or ſimple con- 
tra, promiſes within {1x years of the ation brought that 
he will pay the debt; tho' this was barred by the ſtatute, 
yet it is revived by the promiſe ; for as the note itſelf was 
at firſt but an evidence of the debt, ſo that being barred 
the acknowledgment and promiſe is a new evidence of the 
debt, and being proved, will maintain an af/ump/it for 
recovery of it. 1 Salk, 28, 29. Carth. 470. 5 Med. 
425, 426. 2 Show. 126. 2 Pent. 151. 
 Alfo it hath been adjudged, that a conditional promiſe 
will revive a debt barred by the ſtatute of limitations ; 
as where to an aſſumpſit by an executor for goods ſold 
and delivered by the teſtator, the defendant pleaded the 
| Natute, and upon evidence it appeared, that the defen- 
dant within ſix years, being applied to by the executor 
for the debt ſaid, If you prove that I had the goods, I 
will pay you; which being fully proved at the trial, it 
was held that this conditional promiſe revived the debt; 
and that tho' made to the executor, after the death of the 
teſtator, was ſufficieht to maintain the iſſue ; becauſe the 
promiſe did not give any new cauſe of ation, but only 
revived the old cauſe, and was of no other uſe, but to 
prevent the bar by the ſtatute of limitations. Carth. 
470. Heylin v. Haſlings. 1 Salk. 29. S. C. 5 Med. 425. 
S. QC. cited--- | 

So it hath been held, that a bare acknowledgment of 
the debt within fix years of the ation, is ſufficient to 
revive it, ang 
made. Carth. 470. 

But if an indebitatus aſſumpſit for goods ſold, be brought 
againſt four perſons, who plead the ſtatute of limitations, 
and it be found that one of them promiſed within fix 
years, there can be. no judgmerit againſt him ; for the 
contract being intire, it mult be found that they all pro- 

' miſed. 2 ent. 151, | 

 Ttfeems to be the doarine of the courts of equity, that 
if a man by will or deed ſubjeCt his lands to the payment 
of his debts, debts barred by the ſtatute of limitations 
ſhall be paid, for they are debts in equity and the duty 
remains ; and the ſtatute hath not extinguiſhed that, tho' 
It hath taken away the remedy. 1 Salt. 154. 2 Pern. 
26s OT ren af 


prevent the ſtatute, tho* no promile was |. 
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Alfo it hath been ruled.in equity, 


debt due to him by note, or a book debt, and ; 
no demand of it for ſix years, ſo-that he is wel Paws 
ſtatute of limitations yet if the debtor, or his GE i 
after the {ix years, puts out an advertiſement in the oh 
zette, or any other news-paper, that all perſons who bank 
any debts owing to them, may apply to ſuch a Place, and 
that they ſhall be paid ; this (tho? veneral, and therefor 
might be intended of legal ſubſiſting debts on! ) 4 
amounts to ſuch an acknowledgment of that debt which 
was barred, as will revive the right, and bring it out of 
the ſtatute again. Abr. Eg. 305. Andrews v, Browy, 


that if a man has A 


6. Of the manner of 
the flatute of limitations. 


It ſeems to be admitted, that the ſtatute of limitation; 
muſt be pleaded poſitively by him that would take ag- 
vantage thereof; and that the fame cannot be given in 
evidence, eſpecially in an a{ſump/it, becauſe the ſtatute 
ſpeaks of a time paſt, and relates to the time of making 
BY promile. 1 Lev. 111. 1 Sid. 253. and fee Crs. 

ac. I15, 

But in debt for rent, upon 1 debet pleaded, the tatute 
of limitations may be given in evidence, for the ſtatute has 
made it no debt at the time of the plea pleaded, the words 
being in the preſent tenſe, 1 Salt. 278. Per Holt. 

In replevin the defendant pleaded Not guilty De capt” 
prear infra ſex annos jam-ultimo elatfos ; and though it 
was urged, that this was the ſame with pleading nn c<- 


pleading and taking advantage f 


| pit, and if he did not take, he could not be guilty of the 


detainer ; and if this way of pleading were not allowed, 
the ſtatute would be entirely evaded as to this aQtion ; 
yet the plea was held il], becauſe he ought to have an- 
{wered to the detainer, as well as to the taking ; allo a 
thing may be lawfully diſtrained, although unlawfully 
kept ; as by being put into a caſtle, &c, by which means 
it could not be replevied. 1 Sid. 81. Arundel v. Trevi, 
1 Keb. 279. S. C. 

In treſpaſs, for a treſpaſs done thirteen years before, 
the defendant pleads, that znfra ſex arms, &c. non oft 
inde culpabilts. Plaintiff replies, that he brought his ac» 
tion ſuch a term, and that within fix years beſore that 
time the defendant did the treſpaſs ; and upon this the 


' defendant takes iſlue, and- is found guilty: And it was 


held, 1ſt, 'T hat the defendant's plea was good in bar, 
without pleading the ſtatute. 2dly, That the plaintift's 
replication was no departure; although it was objected, 
that he could have replied nothing, but that he was un- 
der ſome of the diſabilities, for which there is a faving 
in the ſtatute ; for the plaintiff is not tied to the time or 
place laid in the declaration, but may vary from it upon 
evidence ; and ſo when the defendant, by his plea, pleads 
to a certain time or place, and thereby makes the time 
or place material, the plaintiff may follow him without 
any departure. Raym. 86. 1 Lev. 110. 1 Kev. 500. 
S. C, Lee v, Rayuecs. | 

See 3 Bac, Abr. and 15 Vin. Abr. zit. Limitation. 

Limitation of the crown, See King, &. 

Limogia, 1s a word which we often read in the 
Menaflicum, and it ſignifies enamelled ; opus de limogia, 
is enamelled work, una crux de opere limocent, &ce 
Monaſt. 3 tom. 331. _ 

Linarium, A place where flax is ſown, a flax plat. 
Et meſſuagium quod eft juxta cometerium cum 11nario, 
quod jacet juxta prediftum meſſuagium. Pat, 22 Hen. 4- 
"8 #% Tae : 

Lindesfern, Is a place often mentioned in our hiſ- 
tories, being formerly a biſhop's ſee, now Holy Jfand, 

Lincoln, In attaint of a verdi&t of the city of Lin- 
coln, the jury ſhall be impanelled of the county of 
Lincoln, 13 Ric. 2. ſt. x. c. 18. 3 Hen. 5. ſt, 2. C. 5+ 

Linen The afliſe of doulas and lJockeram, 21 H. 8. 
cap. 14. 28 H. 8. cap. 4. againſt deceit in linen cloth, 
i El, c. 12. | | 

Duties on linen imported, 2 J/. & M4. {ef}. 2. £7 4+ 
fſeftx'b, 7. 4 W. 5 M, cap. 5. /. 12. ; 


Borlaps 5 


| IP Oy 6 
Borelapps to be entered ad valorem, 7 & 8 WW. 3. c. 


1 Ann. ft, 2. c. 8. 
may be imported from 1reland free, 7 
I Ann. /t. 2. C. 8. 16 Geo, 2, Ce 26. 


| (et. 16. 
& 
& 8 I. 3. c. 39+ 


. 6. 
Pay on Scotch linen, 9 & 10 FW. 3. c 45. 


$:4tch linen prohibited to be imported into reland, 3 
& 4 Ann. © 8. /- 4+ : 

[riſþ linen may be exported to the plantations, 3 & 4 
Ann. c, $8. 3 Geo. I. Cc 21- 

Provided that no ſhip break bulk till notice to the go- 
vernor, &c. 3& 4 Ann. c. 8. ſed. 2. 

Sixpence duty on 40 ells of linen cloth exported, 
9 Ann. c. 0+ ſet. $3-. . 

A duty on printed linen imported, &c. 10 Ann. c. 19. 
ſt, 66. 12 An. t. 2. c. g- ſeft. 5. & c. 19. made per- 
getual, and part of the'general fund, 3 Geo. I. c. 7. 

Penalty of 100 /. and pillory on ſelling filks with coun- 
terfeit ſtamps, 10 Ann. c. 19. ſeft. 97. 

Imported linens and Britiſh to be marked, 10 Arn. 
< 19, ett. 97. _ | 

Duties on Briti/h linens and filks, 10 Ann. c. 19. ſed. 
69. 12 An. ft. 2. c. 9. ſett. 7, 

. "The duties laid by 12 Ann. c. 9. made perpetual by 
6 Geo. 1. c. 4..and part ſubſcribed into South Sea ſtock, 
and reſidue mortgaged to the Bank, by 2 Geo. 2. c. 3- 

Regulations of the linen manufacture in Scotland, 10 
Ann. c. 21. 12 Ann. ft, 2.c. 20. 13 Geo. I. c. 20. 24 
Geo. 2. c. ZI, 

Exemption of European linen, &c. from the two 
thirds ſubſidy, 7 Ann. c. 7. 12 Ann. ſt. 2. c. 21. 

Lawns and ftriped white linens, &c. not to be charged, 
12 Ann. fl. 2. c. 19. 

Perſons printing from 
(Geo. I. c 3b. ſet. 21. 

Linſeed may be imported free, 3 Geo. 1, c. 7. ſect. 38. 

Britiſh linen, &c. to be exported free, 3 Geo. 1. c. 7. 
rs | 

Iriſh linen may be exported to the plantations, 3 Geo. 
I, Cc. 2I. | | 

Stealing linen from bleaching grounds, felony without 
clergy, 4. Geo. 2. c. 16. repealed, 18 Geo. 2. c. 27. ſect. 
4. and judge impowered to tranſport offender. 

A bounty on coarſe Britiſh and Triſh linen exported, 
I5 Geo. 2. c. 29. ſett. 2. 18 Geo. 2. c. 25. 

Penalties on counterfeiting the ſtamps on linen, 17 
Geo. 2. c. 30. 


home to pay the duties firſt, 1 


Penalties on fraudulent entries of Britih or 1riſþ 


linen, 17 Geo. 2. c. 3I, ſeet. 4. 

DireQions for preventing the fraudent exportation of 
of foreign linens, 18 Geo. 2. c. 24+ 

The bounty on exported linen to be paid out of the 
old ſubſidy, and replaced out of the next ſupplies, 2 
. Geo. 2. c. 36. ſet. 31. 22 Ge. 2. c. 42. ſet. 28. 
The duties on foreign linen yarn altered, 24 Ges. 2. 
c. 46. taken off for fifteen years, 29 Geo. 2. c. 15. ſett. 
13. | 
Grant of 30007. annually for nine years for encou- 
raging the manufacture of linen in Scotland, 26 Geo. 2. 
C. 20. 


Bounty on Britiſh and Tri linen exported, 29 Ges. 2. 
Cc. I5, wm : | | 

Penalty of making a falſe oath,. 29 Geo. 2. c. 15. 
ſeft. 11. OG. | 

Linlithgow, A duty of two-pennies Scots upon ale 
there, 9 Geo. I, c. 20. G6 Geo. 1. c. 18. 

' Linteed, How exempt of the two-third ſubſidies, 7 


Ann. c. 7. ſeft. 24. may be imported duty free, 3 Ges. 
i. jolt. 238. --- 


- 


Liquozice, To what duties liable, 2 7. & 1. /:J7. 
2. C. 4. ſed. 43, 44, 45 _ DE 

Litera, (from the Fr. litiere, al. Ii#iere; and that 
trom leur, a bed.) even the King's bed— Finem fecerunt 
cum rege pro terris quas diftus Petrus tenuit=—— per ſer- 
Jantiam inveniendi unum ſervientem cum Hambergello per 
40 dies in Anglia, & inveniendi literam ad leQum regis, 
fenum ad palfridum regis quando jacuerit apud Brokenerſ}, 
Sc. Fines Term. Hil). x Ed, 2, in Com. Wilts. 

Vor. II, 3 


Li 


Tres carattatas litera, for three cart loads of firaw or 
litter. Mon. Ang). 2 par. fol. 33. b.. 
 Literarura Leterature. Ad lteraturam onere, fig- 
mfied to put out children to ſchool, which iberty with- 
Out conſent of the lord, was denied to thoſe parents who 
were ſervile tenants, So in the lands at Burce/ler, 
which were held in villenage from the prioreſs of 17erh- 
gate. Quilibet cuſlumarius non debet filium ſuum ad 
iteraturam ponere, neq;, filiam ſuam maritare ſine licen- 


| za a voluntate prioriſe. Paroch. Antiq. p. 401. This 


prohibition of educating ſons to learning, was owing to 
this reaſon, for fear the ſon being bred to letters, might 
enter into religion or ſacred orders, and ſo ſtop or 
divert the ſervices which he might otberwiſe do, as 
heir or ſucceſſor to his father, 
| Literae ad faciendum attomatum p2o ſecta fa: 
ctienda, Reg, Orig. fol. 172. Liter de annua penſions, 
Ibid. fol. 266. & 307. Litera patens ad faciendum ge- 
neralem attornatum quia infimus, Ibid, fol. 21. Litera 
per quam Dominus remittit curiam ſuam Regi, Ibid. fol. 
4. Litere de requeſtu, Ibid. fol. 129. Litere canonici ad 
exercendum juriſdittionem loco ſuo, Ibid. fol. 305. Litere 
patentes ad conferendum beneficia, domino in remotis agente, 
Ibid. fol. 205, 206. Litere Regie deprecatoria pro 
— pen/ione, Ibid. fol. 307. See theſe in their proper 
places. 
Literae ſolutoziae, Were magical charaQters, ſup- 
poſed to be of ſuch force and efficacy, that it was im- 
poſſible to bind thoſe-men who carried them : Comes gui 
eum tenebat mirari «cepit quare ligari non poſſet, an vero 
literas ſolutorias, de quibus fabule fuerunt, apud ſe ha- 
beret, Bede, lib. 4. cap. 22. 
Lith of Puckering, ln the county of York, 7. e. 
the liberty, or a member of Puckering, from the Sax. 
lid. i. e. membrum. Ret 


Litmus, To what-duties liable, 4 //7ll. & MM. c. 5. 


ſet. 2. 


Littera, As tres carefas litterz, three cart loads of 
ſtraw or litter. fon. Angl. 2 par. fol. 33. b. 

Littleton, Was a famous lawyer in the days of King 
Edward the F ourth, as appeareth by Staunf. Prer. cap. 
2.1. fol. 72. he wrote a book of great account, called 
Littleton's Tenures, | 7 

'Liverpoole, For building a church there, and lighting 
the ſtreets, &c. 21 Geo. 2. c. 24, See Harbours. 

Livery, L#beratura, Is derived from the French /ivre, 

that is, zn/igne, ge/tamen, or elſe from /:verer, id eft, tra- 
dere, and accordingly hath three ſignifications. In one 
it is uſed for a ſuit of cloth or ſtuff that a gentleman 
gives in coats, cloaks, hats or gowns, with cognizance 
or without, to his ſervants or followers; and is mentioned 
in i-R. 2:79. 20. R.2:: I; 2-7 Hs 4+ Ih. $£: 4 2: 
13E.4.3 84.6.4. 32.79.12. 11.79. 9.,: 19 
H. 7.14. 3Car. 1. cap. 4. In the other fſignification, it 
betokened a delivery of poſſeſſion to thoſe tenants which 
held of the King 7 capite, or knights ſervice ; for the 
King, by his prerogative, hath pzimer ſerin of all lands 
and tenements ſo holden of him. Staundf. Prerog. fel. 
12. cap. 3. Livery in the third fignification is the writ 
which lies for the heir, to obtain the pofiefſlion or ſeifin 
of his land at the King's hands, which ſee in F., N. B.. 
fel. 155. But by the ſtatute 12 Car. 2. cap. 24. all 
wardſhips, {veries, &c. are utterly taken away, and ab- 
ſolutely diſcharged. Formerly great men gave /iveries 
to ſeveral who were not of their family or ſervants, to 
engage them in their quarrels for that year: 'I bis was 
prohibited by the ſtatute 1 Zen. 4. 912. that no man of 
whatſoever condition ſhould give any /zvery but to his do- 
meſticks, to his officers, or to his counſel learned in either 
law. 

No yeoman ſhall wear the livery of any lord, unleſs he 
be menial with him, 16 R. 2. c. 4. 20 K. 2. c 1, 2. 

General prohibition of giving and wearing liveries, 13 
R. 2. ff; 3- 1H. 4-62. 5H. 4: 6:14 13H. 4-3: 
8 H.6.c.4. 8 Ed.4.c.2. T9 #4. 7-c. 14. 

The prince may give his livety, 2 H. 4.c. 21. 
Ed. 4. c. 4. 


I2 


The King's ſervants not to be retained in livery with 
others, 3. 7. c. 12. 


5G Acts 


L1M 


As in, a//ump/it for fees due to an attorney, the defen- 
dant KG or non aſſumpſit infra ſex ny the plaintiff 
replied, that on ſuch a day two years beforc, he had ſued 
out an attachment of privilege againſt the defendant ; 
upon which writ taliter proceſſum fut ; that the defendant 
' (on ſuch a -#&, Hillary term anno 21. &c. appeared, 
_ and the plaintiff dec]ared againſt him'mods & forma, &c. 
' And upon demurrer to this replication it was held ill ; 
becaule the plaintiff did not ſet forth. any continuance of 
. this writ of attachment, (per vic" non miſit breve,) which 
. was ſued out two years before ; for”tis impoſſible that the 
defendant ſhould appear in Hillary term anno 2 ll, to a 
- writ returnable two years before, and no other writ is ſet 
forth by the plaintiff ; but if the plaintiff, after the zaliter 
: proceſſum fuit, had ſhewn. the Jaſt attachment, and the 
.return thereof, upon which in truth the defendant did 
-appear, it had been well enough, without ſhewing any 
"of the continuances. Carth. 144, Rudd v. Berkenhead. 
* 2 Salk. 420. 9. C : | | 
' An intbitatus aſſumpſit laid ſeveral ways ; the defendant 
pleaded, ago non, quia dicit quod billa predif?” fuit 20 die 
Junii, & non antea, & quod ipſe ad aliquod tempus mfra ſex 
annos ante exhibitionem bills predift” non aſnumpſit, &c. 
The plaintiff replied a bill of M:4dleſex teſted die lung 
prox” poſt tres ſeptimanas, &c. returnable the ſame day ; 
whereupon was returned. yon ef? inventus, and continued 
"down by vic” non mifit breve & precept” ficut alias ; to this 
it was demurred, and judgment given, for the defendant ; 
for there catitot be ſuch a bill of 4adleſex as this, which 
5 returnable the very day of the teſte; andthe ſtatute of 
limitations, on which the ſecurity of all men depends, is, 
"to be favoured, 1 Salk, 421. Green v. Rivett. | 
7. There a debt barred by the flatute fball be ſaid to be 
revived. It is clearly agreed, that if after the ſix years the' 
debtor acknowledges the debt, and promiſes payment 
thereof, that this revives it, and brings it out of the ſta- 
tutez as if a debtor by promiſlory note, or ſimple con- 
tra, promiſes within £ years of the aCtion brought that 
'he will pay the debt; tho” this was barred by the ſtatute, 
yet it is revived by the promiſe ; for as the note itſelf was 
at firſt but an evidence of the debt, fo that being barred 
the acknowledgment and promiſe is a new evidence of the 


debt,” and being proved, will maintain an a//ump/it for. 


recovery of it. 1 Salk, 28, 29. Carth. 450. 5 Med. 
425, 426. 2 Show. 126. 2 Pent. 151. 

 Alfo it hath been adjudged, that a conditional promiſe 
will revive a debt barred by the ſtatute of limitations ; 
as where to an aſ/umpſit by an executor for goods fold 
and delivered by the teſtator, the defendant pleaded the 
Natute, and upon evidence it appeared, that the defen- 
dant within fix years, being applied to by the executor 
for the debt ſaid, If you prove that I had the goods, I 
will pay you; which being fully proved at the trial, it 
was held that this conditional promiſe revived the debt ; 
and that tho' made to the executor, after the death of the 
teſtator, was ſufficieht to maintain the iſſue ; becauſe the 
promiſe did not give any new cauſe of ation, but only 


revived the old cauſe, and was of no other uſe, but to | 


prevent the bar by the ſtatute of limitations. Carth. 
470. Heylin v. Haſtings. 1 Salk. 29.S. C. 5 Med. 425. 
D. Jn. . 

So it hath been held, that a bare acknowledgment of 
the debt within fix years of the aQion, is ſufficient to 
revive it, and prevent the ſtatute, tho* no promiſe was 
made. Carth. 470, 

But if an indebitatus aſſumpit for goods ſold, be brought 
againſt four perſons, who plead the ſtatute of limitations, 
and it be found that one of them promiſed within fix 
years, there can be no judgmerit againſt him ; for the 


contract being intire, it muſt be found that they all pro- | 


miſed. 2 Vent. 151, NN 

It ſeems to be the doArine of the courts of equity, that 
if a man by will or deed ſubject his lands to the payment 
of his debts, debts barred by the ſtatute of limitations 
ſhall be paid, for they are debts in equity and the duty 
remains ; and the ſtatute hath not extinguiſhed that, tho” 
it hath taken away the remedy. 1 Salk, I54 2 Fern. 


| detainer;z and if this way of pleading- were not :Ilowed, 


- BRL 

Alſo it hath been ruled-in equity, that if a ma 

debt due._to him by note, ora book debt, and h 

= ——_ of it for ſix years, ſo 
atute of limitations ; yet if the debtor, or his 

after the fix years, puts out an advertiſement in the Gf 

w_ -n any other —_— that all perſons who have 

any devts owing to them, may apply to ſuch a pl 

that they ſhall be paid ; this (tho? oeneral, 1 -wn-Þag 

might be intended of legal ſubſiſting debts only 

amounts to ſuch an acknowledgment of that debt which 

was barred, as will revive the right, and bring it out of 


the ſtatute again. Abr. Eq. 305. Andrews v, Brqyy, 


n has a = 


as 
ſo that he is barreq bn 


fore 
) yet 


6. Of the manner of 
the latute of limitations. 


It ſeems to be admitted, that the ſtatute of limitations 
muſt be pleaded poſitively by him that would take ad- 
vantage thereof; and that the ſame cannot be given in 
evidence, eſpecially in an afſump/it, becauſe the ftitute 
ſpeaks of a time palt, and relates to the time of makin 

the promiſe. 1 Lev. 111. 1 Sid, 253. and fee Cre. 
Fac. 115,  - 
But in debt for rent, upon nl debet pleaded, the ſtatute 
of limitations may be given in evidence, for the ſtatute has 
made it no debt at the time of the plea pleaded, the words 
being in the preſent tenſe, | 1 Salt. 278. Per Holt. 
In replevin the defendant pleaded Not guilty De capt* 
prear infra ſex annos jam-ultimo elapfos ; and though it 
was urged, that this was the ſame with pleading nm ce- 
pit, and if he did not take, he could not be guilty of the | 


pleading and taking advaniage of 


the ſtatute would be entirely evaded as to this aQion ; 
yet the plea was held ill, becauſe he ought to have an- 
{wered to the detainer, as well as to the taking ; allo a 
thing may be lawfully diſtrained, although unlawfully 
kept; as by being put into a caſtle, &c, by which means 
it could not be replevied. . x Sid. 81. Arundel v. Treil, 
1 Keb. 279. S. C. 

In treſpaſs, for a treſpaſs done thirteen years before, 
the defendant pleads, that infra ſex anms, &c. non eft 
inde culpabilts. Plaintiff replies, that he brought his ac- 
tion ſuch a term, and that within ſix years beſore that 
time the defendant did the [treſpaſs ; and upon this the 
defendant takes iſſue, and is found guilty: And it was 
held, 1ſt, "That the defendant's plea was good in bar, 
without pleading the ſtatute. - 2dly, That the plaintiff's 
replication was no departure; although it was objected, 
that he could have replied nothing, but that he was un- 
der ſome of the diſabilities, for which there is a faving 
in the ſtatute ; for the plaintiff is not tied to the time or 
place laid in the declaration, but may vary from it upon 
evidence; and ſo when the defendant, by his plea, pleads 
to a certain” time or place, ahd thereby makes the time 
or place material, the plaintiff may follow him without 
any departure. Raym. 86. 1 Lev. 110. 1 Ke. 506. 
S. ' Gi Lee Vs, Raypwe . 

See 23 Bac. Abr. and 15 Vin. Abr. zit. Limitation, 

Limitation of the crown, $ee King, &c. 

Limogia, Is a word which we often read in the 
Menaflicum, and it ſignifies enamelled ; opus de limogia, 
is enamelled work, una crux de opere limocens, &e, 
Monaſt. 3 tom. 331. 

Linarium, A place where flax is ſown, a flax plat. 
Et meſſuagium quad eft juxta cameterium cum 1nario, 
quod jacet juxta predittum meſſuagium. Pat, 22 Hen. 4- 
par. 1. M. 33, r | . 

Lindesfern, Is a place often mentioned in our hiſ- 
tories, being formerly a biſhop's ſee, now Holy Jfand, 

Lincoln, In attaint of a verdict of the city of Lin- 
coln, the jury ſhall be impanelled of the county of 
Lincoln, 13 Ric. 2. ſt. 1. c. 18. 3 Hen. 5. it. 2:C. 5 

Linen The aſfliſe of doulas and Jockeram, 21 H.8. 
cap, F4 28 H. 8. cap. 4 againſt deceit in Jinen cloth, 
i £1. c. 12. | 

Duties on linen imported, 2 JV. & A. {f. 2+ £97 4+ 


fſetx;b, 7. 4 WS M. cap. 5. fe 12. 


141, \ 


a. 0. 
_y* 


Borlaps 5 


L--1:-T 


Borelapps to be entered ad valorem, 7 & 8 JV. 3. c. 
10. ſet. 16. 1 4m. ft. 2. c. 8. 

Linen, &c. may be imported from Ireland free, 7 
& 8 IT. KL C. 39» I Ann. /t. 2. C. 8. 16 Geo. 2. Cc 26. 


pn on Scotch linen, 9 & 10 W. 3. c. 45. 
$:4tch linen prohibited to be imported into treland, 3 
nn. C8. þ. 4+ | 
Ce linen 5g be exported to the plantations, 3& 4 
Ann. c. 8: 3 Geo. I. CG 21- 

Provided that no ſhip break bulk till notice to the go- 
vernor, &c. 3& 4 Ann. c. 8. ſedt. 2. 

Sixpence duty on 40 ells of linen cloth exported, 

Ann. c. 6. ſet. 53. : | 

A duty on printed linen imported, &c. 1o Ann. c. 19. 
{2 66. 12 Ann. ft. 2. c. 9. ſet. 5. & c. 19. made per- 
getual, and part of the general fund, 3 Geo. I. Cc 7. 

Penalty of 100 7. and pillory on ſelling ſilks with coun- 
terfeit ſtamps, 10 Ann. c. 19. ſet. 97. | 

Imported linens and Britih to be marked, 10 Ann. 
2 Þ pts EF RS 

Duties on Briti/h linens and ſilks, 10 Ann. c. 19. ſed. 

. 12 Ann. ft. 2. c. 9. ſet. 7, 

The duties laid by 12 Ann. c. 9. made perpetual by 
6 Geo. I. c. 4+ and part ſubſcribed into South Sea ſtock, 
and reſidue mortgaged to the Bank, by 2 Geo. 2. c. 3. 

Regulations of the linen manufaCture in Scotland, 10 
Ann, c. 21. 12 Ann, ft, 2. c. 20. 13 Geo. I. c. 20. 24 
Geo. 2. c. 3I-+ 

Exemption of European linen, &c. from the two 
thirds ſublidy, 7 Ann. c. 7. 12 Ann. ft. 2. c. 21. 

Lawns and ſtriped white linens, &c. not to be charged, 
12 Ann. fl. 2. c. 19. | 

Perſons printing from home to pay the duties firft, 1 
Geo. I. © 36. ſet. 21. | 

Linſeed may be imported free, 3 Geo. 1. c. 7. ſect. 38. 

Britiſh linen, &c. to be exported free, 3 Geo. 1. c. 7. 
M39. 

Iriſh linen may be exported to the plantations, 3 Geo. 
I. <2 | 

Stealing linen from bleaching grounds, felony without 
clergy, 4 Geo. 2: c. 16. repealed, 18 Geo. 2. c. 27. ſed. 
4+ and judge impowered to tranſport offender. 

A bounty on coarſe Britiſh and Triſh linen exported, 
I5 Geo. 2. c. 29. ſet. 2. 18 Geo. 2. Cc. 25. 

Penalties on counterfeiting the ſtamps on linen, 17 
Geo. 2. c. 30. | 

Penalties on fraudulent entries of Britiſh or Iriſh 
linen, 17 Geo. 2. c. 3I. ſet. 4. 

DireQions for preventing the fraudent exportation of 
of foreign linens, 18 Geo. 2. c. 24- 

The bounty on exported linen to be paid out of the 
old ſubſidy, and replaced out of the next ſupplies, 2 
Geo. 2. c. 36: ſef?. 31. 22 Ge. 2. c. 42. ſett, 28. 

The duties on foreign linen yarn altered, 24 Geo. 2. 
c. 46. taken off for fifteen years, 29 Ges. 2. c. 15. ſet. 
12> : | 

Grant of 30007. annually for nine years for encou- 
raging the manufacture of linen in Scotland, 26 Geo. 2. 
C. 20, 


Bounty on Britiſh and 1ri5 linen exported, 29 Ges. 2. 


c 15. 


Penalty of making a falſe oath, 29 Geo. 2. c. 15. 
ſeet. 11. £13: 

Linlithgow, A duty of two-pennies Scots upon ale 
there, 9 Geo. I. c. 20. 6 Geo. 1. c. 18. 

Linleed, How exempt of the two-third ſubſidies, 7 
Ann. c. 7. ſeft. 24. may be imported duty free, 3 Geo. 
1, ſet. 38. | . 

iquozice, To what duties liable, 2 7. & MM. ef. 
2 6 4. ſet. 43, 44 45+ __ Hh 

Litera, (from the Fr. /itiere, al. lifiere; and that 
from Jeu, a bed,) even the King's bed— Finem fecerunt 
cum rege pro terris quas diftus Petrus tenuit=— per ſer- 
Jantiam inveniendi unum ſervientem cum Hambergells per 
40 ates in Anglia, & inveniendi literam ad leQum regis, 
fenum ad palfridum regis quando jacuerit apud Brokenerſt, 
&c. Fines Term. Hil). r Ed, 2, in Com. Wilts. 

Vor.1II. 3 


L71v 


T res carattatas litera, for three cart loads of ſtraw or 
litter. Mon. Ang]. 2 par. fol. : 


33. b. 
 Literatura Leterature, Ad = onere, fig- 


mfhed to put out children to ſchool, which iberty with- 
Out conſent of the lord, was denied to thoſe parents who 
were ſervile tenants, So in the lands at Burce/ter, 
which were held in villenage from the prioreſs of 17erh- 
a Quilibet cuſlumarius non debet filium ſuum ad 
iteraturam ponere, neg; filiam ſuam maritare ſine licen- 
| !:a a voluntate prioriſſe. Paroch. Antiq. p. 40x, This 
prohibition of educating ſons to learning, was owing to 
this reaſon, for fear the ſon being bred to letters, might 
enter into religion or ſacred orders, and ſo flop or 
divert the ſervices which he might otberwiſe do, as 
heir or ſucceſlor to his father, 

| Literae ad faciendum attomatum pzo ſecta fa: 
cienda, Reg. Orig. fol. 172. Liter@ de annua penſions, 
Ibid. fol. 266. & 307. Litera patens ad faciendum ge- 
neralem attornatum quia infimus, Ibid. fol. 21. Litera 
per quam Dominus remittit curiam ſuam Regi, Ibid. fol. 
4. Litere de requeſtu, Ibid. fol. 129. Liter canonici ad 
exercendum juriſdittionem loco ſfuo, Ibid. fol. 305. Litere 
patentes ad conferendum beneficia, domino in remotis agente, 
Ibid. fol. 205, 206. Litere Regie deprecatoria pro 


places. 


Literae ſolutoziac, Were magical charaQers, ſup- 
poſed to be of ſuch force and efficacy, that it was im- 
poſſible to bind thoſe men who carried them : Comes gui 
eum tenebat mirari cepit quare ligart non poſſet, an vers 
literas ſolutorias, de guibus fabule fuerunt, apud ſe ha- 
beret, Bede, lib. 4. cap. 22, 
| Lith of Puckering, 1n the county of York, 5. e. 
the liberty, or a member of Puckering, from the Sax. 
lid. 1. e. membrum, p 

Litmus, To what-duties liable, 4 7/1}. & M. c. 5. 

ect. 2. | 
/ Littera, As tres care&as litterz, three cart loads of 
ſtraw or litter. fon. Angl. 2 par. fol. 33. b. 

Littleton, Was a famous lawyer in the days of King 
Eqward the Þ ourth, as appeareth by Staunf. Prer. cap. 
2.1. fol. 72. he wrote a book of great account, called 
Littleton's Tenures. 

Liverpoole, For building a church there, and lighting 
the ſtreets, &'c. 21 Geo. 2. c. 24, See Harbours. 

Livery, Ltberatura, Is derived from the French /ivre, 
that is, in/igne, ge/tamen, or elſe from /iverer, id eft, tra- 
dere, and accordingly hath three ſignifications. In one 
it is uſed for a ſuit of cloth or ſtuff that a gentleman 


or without, to his ſervants or followers ; and is mentioned 
in 1 R. 2.7. 208.2. 1, 2- 5 Hd.:4. 14. 8£. 4. 2» 
i13E.4. 3- 84.6.4. 3.79.12. 11 H.7.7. 19 
H. 7. 14. 3Car. 1. cap. 4. In the other ſignification, it 
betokened a delivery of poſſeſſion to thoſe tenants which 
held of the King 2 caprte, or knights ſervice; for the 
King, by his prerogative, hath primer ſeiſin of all lands 
and tenements ſo holden of him. Staunaf. Prerog. fol. 
12. cap. 3. Livery in the third ſignification is the writ 
which lies for the heir, to obtain the poſſeſſion or ſeifin 
of his land at the King's hands, which ſee in F. N. B. 
fel. 155. But by the ſtatute 12 Car. 2. cap. 24. all 
wardſhips, {weries, &c. are utterly taken away, and ab- 
ſolutely diſcharged. Formerly great men gave /iveries 
to ſeveral who were not of their family or ſervants, to 
engage them in their quarrels for that year: 'I his was 
prohibited by the ſtatute 1 ZZen. 4. viz. that no man of 
whatſoever condition ſhould give any /zvery but to his do- 
meſticks, to his officers, or to his counſel learned in either 
law. | | 
No yeoman ſhall wear the livery of any lord, unleſs he 
be menial with him, 16 R. 2. c. 4. 20 K. 2. c, 1, 2. 

General prohibition of giving and wearing liveries, 13 
R. 2. ft. 3- 1 H.4.c.2. 7 H.4.c. 14; 13H. 4c. 3. 
$8 H. 6.c. 4. $£Ed.4.c.2. 1944. 75-c. 14. 

The prince may give his livety, 2 H. 4.c. 21. 12 
Ed. 4. c. 4+ 

The King's ſervants not to be retained in livery with 
others, 3 H. 7. c. 12. 

5 G 


Acts 


annua penſione, Ibid. fol. 307. See theſe in their proper 


gives in coats, cloaks, hats or gowns, with cognizance 
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L O C 


AQs concerning giving of liveries repealed, 3 Car. 1, 
c. 4 ſet. 27. | 
Livery of land, See Uadlar, 


Livery of ſeifin, (Deliberatio ſeifine) Is a delivery 


of poſleflion of lands, tenements, or other corporeal 
thing, (for of things incorporeal no /ivery of ſei//n may 
be) to one that has right, or a probability of right 
thereunto. For, (as Bratton ſays, lib. 2. cap. 18. num. 
3-) Traditio debet efſe veſtita, & non nuda. It 1s a cere- 
mony uſed in conveyance of lands or tenements, where 
an eſtate in fee-ſimple, fee-tail, or a freehold paſleth : 
And it is a teſtimonial of the willing departure of him 
who makes the /ivery, from the thing whereof /very is 
made. And the receiving of the /ivery, is a willing ac- 
ceptance by the other party of all that whereof the other 
hath diveſted himſelf. The common manner of del:very 
of ſeifin is thus : If it be in the open field where is nv 
houſe nor building, and if the eſtate paſs by deed, one 
openly reads it, or declares the eftect of it, and after 
that is ſealed, the vendor takes it in his hand, with a 
clod of earth upon a twig or bough, which he delivers 
to the vendee, in the name of poſleſſion or ſeifin, accor- 
ding to the effe&t of the deed: But, if there be a houſe 
or building upon land, then this is to be done at the 
door of it, (none being left at the time within the 
houſe) and the ring of the door delivered to the vendee, 
who enters alone, ſhuts the door, and preſently opens 11 
again. If it be a houſe without Jand or ground, the 
livery is made, and poſſeffion taken by delivery of the 
ring of the door and deed only, And where it is 
without deed, either of lands or tenements, there the party 
declares by word of mouth before witneſles the eſtate he 
parts with, and then delivers ſe:/in or poſleſlion in man- 
ner aforeſaid: And fo the land or tenement paſlſeth as 
well as by deed, and that by force of the /ivery of ſei/in. 
See Ie/t. Symbol. part. 1. lib. 2. ſet. 196. and Coke on 
Littl. fol. 48. a. There was anciently a pair of gloves, 
a ring, knife, ear of wheat, &c. delivered in fign or 
token of /zvery and ſeiſin.—Yuam donationem, per unum 
cultellum ſuper altare Santte Marie optuli, aſtante Pri- 
ore, &c. Charta Rob. Comitis Nottinghamiz, an 1142. 
See Feoffment, 

Livery and ouſter le maine, Is where by inqueſt 
before the eſcheator, it was found that nothing was held 
of the King : then he was immediately commanded by 
writ, to put from his hands the lands taken into the 
King's hands. Stat 29 Ed. 1, 28 Ed. 3. c. 4. See 
Dulter le maine, 

Livery-men of London, In the companies of Lon- 
don, livery-men are choſen out of the freemen as aſſiſtants 
to the maſters and wardens in matter of council, and 
for better government ; and if any liveryman refuſe to 
take upon him the office, the lord-mayor and aldermen 
may fine him, and bring an aCtion of debt for the ſum. 
1 Mod. Rep. 10. See London. 
rw A large kind of Nerth-Sea fiſh. Stat. 31 

S #:-Þ 6-3: 

Lobſters, May be imported by natives or foreigners, 
and in any veſlels, notwithſtanding 10 & 11 /-. 3. c. 
24. 1 Geo. 1. ft. 2. c. 18. ſet. 10. Penalty on ta- 
king lobſters on the coaſt of Scotland between May and 
September, g Geo. 2. c. 3. ſet. 4. 

Local, ( Localis) Signifieth in a legal ſenſe as much 
as tied or annexed to a place: For example. The 
thing is /ocal, and annexed to the freehold. ' K:tchin, fol. 
180, And again, in the ſame place, an aCtion of treſ- 
paſs for battery, &c. is tranſitory, not local, that is, 
not needful thaf the place of the battery ſhould be ſet 
down as material in the declaration, or if it be ſet 
down, that the defendant ſhould traverſe it by ſaying, 
he did not .commit the battery in the place mentioned 
in the declaration, and fo avoid the ation. And again, 
fol. 230. the place is not /acal, that is, not material to 
be ſet down. in certain. The guard of the perſon, and 
of the Jand differ in this, becauſe the perſon being tranſi. 
tory, the lord may have his raviſhment de gard, before he 
be ſeiſed of him, but not ſo of the land, becauſe it is 
lical, Perkin's Grants 30. 
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Lockman, In the 1/e »f Man, the / ; 
officer to execute the Bw i the ardanageyt ay 
ſters, much like our under ſheriff, See King's De arg 
tron of the ifle of Man, pag. 26. 23 

Loculus, 1s a word mentioned in Simeon Duneln, ca 
6. 10. and it ſignifies a coffin, Cujus corpus mm loculo 
plumbeo tranſlatum et. 

Locus partitus, Signifies a diviſion made between 
two towns or counties to make trial, in which of them 
the land or place in queſtion lies. Fleta, lib, 4. cap. 15, 
Num. I, 

Locutozium, A /ocutory or parlour. The relioiou 
they had dined in their Che wr refectory, had qr 
drawing room, where they met for diſcourſe and conver. 
lation, which room for that. ſociable uſe, they call /ocuts- 
rium a loguendo, and parlour, from the Fr. parler, They 
had another room which was called locutorium forinſetum 
where they might talk with laymen. Interim 7ibald; 
cum in/lrumentis clauſum ingredientes de locutorio forinſeca 
lapides molares levaverunt. Walfingham, p. 2 $7. 

Lode-manage, ls the hire of a pilot for conduCling a 
veſſel from one plac®to another, Cowell, edit. 1727, 

Lode-merege, Mentioned in the laws of Oleron, is 
expounded to be the ſkill or art of navigation, Cell 
edit. 1727. q 

Lode-thip, A kind of fiſhing veſſel, mentioned in 
ſtat. 31 Ed. 3. cap. 2. 

Lodgers and lodgings, Stealing furniture from 
lodgings, 3 & 4 Will. & A. c. g. ett. 5. See Jnng 
Larceny, | - 

Logating, An unlawful game, mentioned 33 Z. 1. 
c. 9. now diſuſed, 

vgia, A little houſe, lodge or cottage. Cowell, ed, 
1727. 

Log wood, Otherwiſe called Blockwozd, brought from 
Campeche, and divers other remote parts, and prohibited 
by the ſtatute of 23 Elz. cap. 9g. and 39 Eliz. cp. 11. 
but ſince by 14 Car. 2. cap. It. the importation and uſe 
of it is allowed. See IDpers. | 

Loich or Loych fiſh, A large North ſea-fiſh, menti- 
oned in ſtat. 31 Ed. 3. /lat. 3. cap. 2. 

Lollards, (fo called from Walter Lollard, a German, 

firſt author of this ſeQ, living about the year 1315.) 
Were certain hereticks (at leaf in the opinion of thoſe 
times) that abounded here in England in the days of Ed- 
ward the Third, and Henry the Fifth, whereof J/ilif 
was the chief in this nation, according to Sov in his 
Annals, fol. 425. they are mentioned ſtat, 2 Hen. 5, 
cap. 7. againſt theſe Lollards, much was decreed by 
Thomas Arundel, archbiſhop of Canterbury, in a council 
at Oxford, See their tenets in | goxetl Hiſtory of Suts 
land, fol. 61, The high ſheriff of every county was an- 
ciently bound by his oath to ſuppreſs them, 
You ſhall (fays the oath) do all yuur pain and dili- 
gence to deflroy, and make to ceaſe, all manner of hereſy and 
errors, commonly called Lollardies, within your bailtwick, 
from time to time with all your power, Sc. 

The intent of theſe Lellards was, to ſubvert the Chri- 
ſtian faith, the law of God, the church, and the realm ; 
ſo ſaid the ſtatute of Henry 5. cap. 7. which was repealed 
1 Edw. 6. cap. 12. See 3 Inft. fol. 41, and Cawarie's 
caſe. Edw. Coke's caſe, 1 par. fol. 25, &c. The Lord 
Keeper aſſembled all the juſtices, and conceived that 
clauſe in the oath, touching ſuppreſſing Lellardies, ſhould 
be omitted, becauſe appointed by ſtatutes that are repealed. 
Cowell. edit. 1727. | 

Lollardy and Lollery, (Mentioned in ftat. 3 & 2 
Ph. & Ma. cap. 6.) The doctrine and opinion of the 
Lellards, Rogerus Aon miles pro proditione & Lollardia 
diftrahatur & ſuſpendatur, & fic ju "_4t mg ad vo- 
luntatem Regis, Middleſex Plac. Hill. 1 Hen. 5. rot. 7+ 
& Tin. 2 Hen. $5. rot. 6. | 

Lombards, The company ſhall be anſwerable for 
their debt* 25 Ed. /t. 5. c. 23. : 

Lombe, (Sir Thomas) How recompenſed for diſco- 
vering the arts of making and working the three capital 
Ttalian engines for making ons pong k, 5 Geo, 2. c. 8- 


London, The city of London ſhall have their old 


liberties and RI 9 H. 3-c 9. Proceedings 
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Proceedings on a foreign voucher, St. Glcuc. b Ed, 1. 
_— Artic. St. Glouc, correft. 9 Ed. bo as 
' Damages ſhall be aſleſled {4 the affiſe in novel diſſet/in, 

14 amercements ſhall be afteered before Barons of the 
| Exchequer, St. Glouc, 6 Ed. 1. cap. 14. 

Wines ſold contrary to the afliſe ſhall be preſented to 
the Barons, St. Glouc. 6 Ed. I. c. 15, 

None ſhall walk in the ſtreets armed at curfer, unleſs 
noblemen or their ſervants with lights, St, Civ. Lond. 

\ I. ft. 5. 
0] dat gk. alehouſes ſhall be ſhut at curfeu, Sr. Civ. 
>-6 Ed. I. /?. 5, : : 
_— real of buckler ſhall not be kept in Lon- 
Ed. 1. ft. 5. 
"IS but ta. ſhall keep inns in this city, Sr. Cv. 
, 13 Ed. 1. ft. 5. 
os ſhall fat 9 in London but thoſe who are ad- 
mitted and ſworn by the mayor and aldermen, $7. Civ. 
Lond. 13 Ed. 1. ft. 5. ; 

The officers of the city ſhall not be puniſhed for falſe 
impriſonment, unleſs it appear to be ob malice, St. Czv, 
Lond. 13 Ed. 1. ft. 5. | | 

The manner of proceeding for arrears of rent and ſer- 
vices, Stat. de Gavelet, 10 Ed. 2. ; 

The mayor, &c. of London, &c. ſhall be tried by fo- 
reign jurors, on an inditment for not redreſſing errors, 
28 Ed. 3. c. 10. | 

Victuals may be freely ſold in London, 31 Ed. 3. ff. 1. 
6 IO» 

The mayor, &c. ſhall have the rule of fiſhmongers, 
butchers and poulterers, 31 £. 3. ff. 1. c. 10. 7 Ric. 
'T II, 

Privilege granted to thoſe of Londen to ſell victuals by 
retail, 42 Ed. 3. c. 7. 

The mayor ſhall have the conſervation of the Thames 
and Medway for preſerving the ſalmon, 17 Ric. 2. c. 9. 
Of the breaches in the Thames, 4 H. 7. c. 15. 27 
H. 8. c. 18. 

The aldermen ſhall continue in their offices, till re- 
moved for reaſonable cauſe, 17 R. 2. c. II. | 

The mayor, &c. not liable to the penalty of 28 £4, 3. 
c, 10. for an erroneous judgment, 17 RK. 2. c. 12. 

The ward of Farringdon divided, and to have two al- 
 dermen, 17 R. 2. c. 13. 

The penalties in 28 Edw. 3. c. 10. for not redreſling 
defaults in government repealed, 1 H. 4. c. 15. 


cops of London free to pack their cloths, x H. 4 
c. 16, | 


Any freeman may put his child apprentice in London, 


notwithſtanding the ſtatutes, 8 ZH. 6. 11. 

Freemen of London may carry their goods to any fair 
or market, notwithſtanding their by-laws, 3 . 7. c. 9. 

=o challenges of Rezns deins le gard taken away, 
71. 7. 5. 

Rs & the mayor, &c. where they find ſprings, to 
lay pipes, &c. for the convenience of water, 35 H. 8. 
(10, 


For paying tithes in London, 27 H. 8, c. 21. 37 H. 8. 
©, 12, 

Attaints of untrue verdicts in London ſhall be tried in 
London, $7 H. 8.:c. 5. | 

No new buildings to be erected within three miles of 
London or Weſtminſter, 35 El. c. 6. 

For bringing the New Rzver to London, 3 Fac. 1. c. 18. 
4 Fac. 1, c.12. 12 Geo. 2. c. 32. | 

A court of judicature erected to determine differences 
touching hou burnt in the fire of London, 19 Car. 2. c. 
2. 22 & 23 Car. 2. c. 14. 25 Car. 2. c. 10. 
| Directions for the rebuilding of London, 19 Car. 2. c. 3. 
22 Car. 2. c. I1. | | | 

Houſes built otherwiſe to be deemed publick nuſances, 
I9 Car. 2, c. 3. 

gerous trades prohibited in the high ſtreets, 19 Car, 

2. C. 3. ſet. 21, 

Aldermen in London to have the ſame power as juſtices 
of peace, 22 Car. 2. c. 1. ſet. 15. 


Rates for wharfage and cranage, 22 Car. 2. c. 11. 
et, 21 ; | 


' 
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Dimenſions of wharfs from Londin-Bridge to the Tem- 
ple, 22 Car, 2. c. II. ſef. 14. | | 


The maintenance of the clergy in London ſettled 
DE 46 _ nee cage 


For diſcovery of concealment of charities given during 
the plague, 22 & 23 Car. 2. c 16, 

A court of judicature to determine differences con- 
cerning houſes burnt in the fire at Southwark, 29 Car. 2. 
Ce 4» 

The judgment againſt the city on the guo warrants va- 
cated, 2 //, & M. c. 8 

Hoys, &c. may carry inland proviſions within the port 
of London without cocquets, 1 Ann. ff. 1. c. 26. 

Commiſſioners of the Chelſea water-works to be incor- 
porated, 8 Gez, 1. c. 26, 


For regulating eleQtions, &c. in London, 11 Geo. 1. 
c. 18, ſed. 1, 


Oath, &c. to be taken, ibid. 
Penalty of falſe oath or affirmation, 11 Geo. 1. c. 18, 


ſet. 3. 


The aldermens negative in common council eſtabliſhed, 
11 Geo. I, c. 18. ſet, 15. Repealed 19 Geo. 2. c. 8. 
Freemen impowered to diſpoſe of their effefs, not- 
withſtanding the cuſtom, 11 Geo. 1. c. 18. ſect. 17. 
All perſons inhabiting in London, ſubjeQ to the juriſ- 
diction of the court of conſcience. 14 Geo. 2. c. 10. 
The — the Lord Mayor at W:/tminſter to be 


on the gth of November new ſtile, 24 Geo. 2. c. 48. 
OF. IN... | 


day preceding, 25 Geo. 2. c. 30. ſett. 4. 


TT he paſlage over and through London-Bridge to be 
widened, 29 Ges, 2. c. 40. 


32 Geo. 2. c. 16, ſet, 13. 

London aſſurance, See Jnſurance, 

Longellus, Is a word uſed in Thorr's Chronicle, and it 
ſignifies ſpeciem ftraguli, a coverlet. Cowell, edit. 1727. 

Longitude, A reward for diſcovering the longitude 
at ſea, 12 Ann. /t, 2. c. 16. DireCtions for aſcertaining 
the longitude and latitude of the ports and head-lands, 


longitude, 26 Geo. 2. c. 5 2 Geo. 3. c. 18, Encou- 
ragement given to Zohn Harriſon to make known his in- 
vention for diſcovery of the longitude, 3 Geo. 3. c. 14- 
For explaining and rendering more effeQual the ſaid a&ts 
of 12 Ann. and 26 Geo, 2. 5 Geo. 3 "* | 

Loq An imparlance. Cowell, edit. 1727. 

Lod, (Dominus, Sax. Hlaford, ſignifying a bread- 
giver, bountiful or hoſpitable,) Is a word of honour with 
us, and uſed diverſly. Sometimes being attributed to 
thoſe who are noble by birth or creation, and are other- 
wiſe called Lords of the parliament, and peers of the realm : 
Sometimes to thoſe ſo called by the curteſy of England, 
as all the ſons of a D##e or Mena: and the eldeſt fon 
of an Earl: Sometimes to perſons honourable by office, 
as Lord Chief Juſtice, &c. and ſometimes to an inferior 
perſon that hath fee, and conſequently the homage of 


| tenants within his manor ; for - his tenants he is called 
| Lord, and in ſome places, for di 


inction-ſake, Landlord : 
In which laſt fignification, it is moſt uſed in our law- 


books, where it is divided into Lord paramount, and Lord 
meſne. Lord meſne is he that is owner of a manor, and by 
virtue thereof hath tenants holding of him in fee, and by 
copy of court-roll ; and yet holds himſelf of a ſuperior lord, 
called Lord paramount, or above him. Old Nat. Brev. 


fol. 79. We likewiſe read of very lord and very tenant - 


Very lord is he who is immediate /rd to his tenant; and 
very tenant, he that holds immediately of that lord : So 
that if there be lord paramount, lord meſne, and tenant ; 
the lord paramount is very lord to the tenant. Broke, tit. 
Heriot, numb. .1. 

Lords engaged to procure the King to obſerve the 
ſtatute, 14 &d. 3. /f. 1. c.21. p 

The peers of the land to redreſs by judgment thin 
done againſt Magna Charta, 15 Ed. 3. ft. 1, c. 1. & 
C. 4+ | 

Lerds 


The admiſſion and ſwearing of the mayor to be on the | 


Penalty of laying rubbiſh in the ſtreets of Londen, Ec. | 


I4 Geo. 2. c, 39. Farther direQions for diſcovery of the 


W*; 20. 
2 ” 


= m 7] TD : «> «AS fas. In» p 4 y 2 
4 wed ds. WS + RP, * naree hp _—_ I ES __ 
CO I eg RT — HAI nc ants 6 ome 4. 
- (0 — 
CO > - 7 


C 
a 4 
C 
> 
- . 
"| 
þ 
| 
\ 
" 4 
3 7 
: r 
: 
y 
: 
i 
i 
$ 
Fo 
7 
4 
F. 
4 
EY 
F 
- 
o 
þ 
? 
[2 
s 4 
. 
he 
e 
'T) 
mn 
A 
* 
+ 


>, CS = 
COPD TEETER OAT Tra CI __ _ 


Ee 2 Ae ge 


L 0 W-- 


Lords to be judged by their peers, 15 Ed. 3. //. 1. C2. | 


1 Ed. 6. c. 12. ſeft. 15. 1El.c. 1. ſett. 34. 

For the placing of the lords, 31 2. 8. c. 10. 

Lords to have privilege of clergy without burning, 
1 Ed. 6. c. 12. ſett. 14. 

Sce Parliament, Pecrs, 

' Low {High Admiral, See Admiral. 

Low of a manor, See GAIFIEE. 

Lods in groſs, F. N. B. fel. 3. Is he that is lord, 
having no manor, as the King in reſpe& of his Crown, 
loid. fel. 5. and fol. 8. where is a caſe wherein a private 
man is lord in groſs, viz. A man makes a gift in tail of 
all the land he hath, to hold of him, and dieth ; his heir 
hath but a feigniory iz gre/s. 

Lows Marchers, vee Utales, 

Lozimers, or Loziners, May well be deduced from 
the Latin /2rum : "They are one of the companies of £on- 
dn that makes bits for bridles, ſpurs, and lfuch like ſmall 
iron ware. 1 R. 2. c. 12. 

Lofinga, A Aatterer : We read- it in Brompton's 
Chronicle, pag. 691. FHerbertus loſinga, that is, Herbert 


the /ycophant, epiſcopatum, &c. Emit de Rege. Godtoin 


writing of the biſhops of Norwich, thentions this Herbert; 
furgit in eccleſia monſ/trum genitore loſinga, See Monaft. 
2 tim. pag. 218. 

\-Lox, Contribution or duty. See Stot, | 

- Lot, or Loth, 1s the thirteenth dith of lead in the 
pry rnnts mines, which belongs to the King. Cowell, 
eat, 1727» 

Lotherwite, or Leyerwir, Is a liberty or privilege to 
take amends of him that defileth your bond-woman 
without licence, Ra/tall's Expsſition of Words ; lo that it 
pf an amends for lying with a bond-woman. Cowell, 
edit, 1727. | 

Lottery, A lottery for one million on the duty on falt 
and an additional exciſe, 5 1/ & M. c. 7. ſed. 34. 

Lotteries declared publick nuſances, and prohibited, 
10& 11IV.7. c. 17. 9 Ann.c. b. ſeft. 56. 10 Ann. 
c. 25, ſeft. 10g. 5 Geo, I, c. 9. ſeft. 43. 8 Geo. I. C 2. 
ſett. 36. 
| Offenders to pay coſts to proſecutor, 9 Ann. c. 6. /. 
.56. 8 Geo. I. c. 2. ſet. 37. | 

Selling chances of tickets in publick lotteries prohibited, 
5 Geo. 1. c. 9. f. 43+ | 

Sales by way of lottefy prohibited, 8 Geo. 1. c. 2. /. 36. 
| Penalty on publiſhing foreign lotteries, g Geo. 1. c, 19. 
ect. 4. 

f Of ſelling or procuring chances in foreign lotteries, 
6 Geo. 2... J$: þ- - 29. 

Additional penalties on lotteries, 12 Ceo. 2. c. 28. 

Sale of lands by lottery void, and the lands forfeited, 
12 Ges. 2. c. 28. ſebt. 4. 

Nor to affect any eſtate in lands, &c. held by allot- 
ment, 12 Geo. 2. c. 28, ſet. 11. 

Not to extend to Royal palaces where the King reſides, 
12 Geo. 2. c. 28, ſect, 10. = 

Lottery annuities, 16 Ge. 2. c. 13. ſet. 10. 28 Geo. 


2. C. Ig. 29 Geo. 2. Ce 7. : 
' Laws againſt private lotteries extended to [reland, 29 


| 


Geo. 2. c. 2. ſect. 26. 30 Geo. 2. Cc. 5. ſect. 22, See! 


Gaming, | 
Love. Provoking unlawful love was one ſpecies of 


witchcraft puniſhable by ſtat. x Fac. 4. c. 12. See 


Witchcratt. 
Lourcurdus, A ram or bell- wether. Cawell, edit. 


1727. 
/Fourgulary, (Fr. Lonrderie, inhumanitas, mectvilitas, ) 
In flatuto pro ſiratis London, printed anno 1573. art. 45. 
Cafting any corrupt thing, or appoifoning the water, is 
Eurgulary and felony. Some think it a corruption of 
burglary. See Gleff: in x. Scriptores, verbs Bureglaria. 
Low Wines and ſpirits, Sce 2Btandy, 
Lowbcliers, (mentioned in 23 £&1:z. cap. 10.) Are 


ſuch as go with light and a bell, by the fight whereof | 


birds fitting on the ground, become ſomewhat {tupihed, 
' and fo are taken with a net. "This name 1s derived from 
the word /-w, which in the Saz;z, or old Fnglfh, figni- 
ties a flame of fire. Sce the Antiquities of Warwickſhire, 


PIG. 4+ 
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.- RAVI, A recompence for the death of a man kit 

a tumu q 

; dr 1927. ens Mas hs lay, by the mob, Cowell, 
udi de Rege t Regina, Playing at card 

led, becauſe there are Kin : G av; 0c 

Cowell, edit. 1927. fe 20 iyenns inthe pack, 

Liuminare, A lamp or candle ſet 7 
altar of any church or Rady for the verones. Jap = 
mar, yes ES were frequently a N 
religious houſes and pariſh churches. ” 
to hare Antiquities, : OT} Ghar 

Lunatick, ls defined to be a perſon who is ; 
of good and found memory and endocttiding, ——_ 
times not: Aliguando gaudet Iucidis intervallis : And b 
__ "a oa not under.tanding he is 7 compos mentis, 

By ſtat, 15 Geo. 2, c. 30. in caſe any perſon found a 
Junatick, by any inquiſition taken by virtue of a com. 
miſſion under the Great ſcal cf Great Britain, or hn 
lunatick or perſon under a phrenzy, whoſe perſon ns | 
eſtate by virtue of any aCt of parliament ſhall be com. . 
mitted to the care of particular truſtees, ſhall marry be- 
fore he or ſhe be declared of ſane mind - by the Hoo 
Chancellor, or ſuch truſtees as aforeſaid, or the major 
part of them, every ſuch marriage ſhall be void. See 
Fdeots and Lunaticks, | 

Linda, A weight formerly uſed here. Lunda anguil- 
larum conſtat de 10 flicis, Fleta, lib. 2, cap. 12. par. þ 
| Lundtels, A ſterling or eaſterling in a reſtrained 
ſenſe, ſignified nothing but a ſilver peany, which at firſt 
was about three times as heavy as a penny is now, and 
was once called a /undreſs, becauſe it was to be coined 
only at London, and not at the country mints, Sce 
Lowndes's Eſſay upon Coins, þ. 17. 

 Lupanatrix, A bawd or ſtrumpet. Rex majori & 
vic. London ſalut'. Dua intelleximus quod plures roberie & 
murdra perpetrantur per receptatares & receptatrices pub- 
licas lupanatrices in diverſis his in civitate notra pra- 
difta, &c. Clauf, 4 Ed. 1. p. 1. m. 16. dorſo. 

Lupinum caput gerere, 'T'o be outlawed, and fo 
have one's head expoſed like a wolf's, with a reward 
to him that ſball bring it in. — Hugo filius Walteri 
preſbyteri utlegatus non comparuit, unde diftum fuit quid 
ex quo Hugo noluit comparere ad pacem Regts, quod gere- 
ret lupinum caput, frcut prius fectt. Placita Coronz 
4 Joh. Rot. 2. in dorſo, 

Lupulicetum, A place where hops grow, a hop-garden. 
Co. 1. Inſt. 4. b. 

Luſhburghs, or Lurenburghs, Were a baſe ſort of 
money coined beyond fea, to the likeneſs of £g/:/þ mo- 
ney, in the days of Edward the Third, and brought into 
deceive the King and his people; to avoid which, it 
was made treaſon for any man wittingly to bring in any 
ſuch. Stat. 25 Ed. 3. fat. 4. cap. 2. 3 part Inf. fil. 1. 
Knight. anno 1347, tells us, that in eadem anna defertur 
in Angliam per alicnigenas & indigenas mercatores faija 
moneta, que luſtiburn appe!lata eff, unde apud Londmam 
multi mercatores & alii plures ſunt trai & ſuſpenſt. 
| Luteſirings, See Silk. . ; 
Lyef-yeld, Lef:filver, A ſmall fine or pecunia'y 
| compoſition paid by the cuſtomary tenant to the lord tor 
leave to plow or ſow, &c. Sonn. of Gavelkind, 

Lymputta, A lime-pit. Cowell, edit. 1727. 

Lyndewode, Was a doctor both of the Civil and 
Canon laws, and dean of the Arches. He was embaſ- 
ſador for Henry the Fifth into Portugal, anno 142, 
appeareth by the Preface to his Commentary upon the Pre- 
wincials, Cowell, edit. 1727. 


Lynn, For rebuilding the houſes there, 26 Her. 8. c 5: 
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M, 


IS the letter with which every perſon convifted 

MY 3 of manſlaughter, and admitted to the benefit of 
his clergy, muſt be marked on the brawn of the left 
thumb. 4 4. 7. cap. 13. 

Mate, See Spices, oy 

Mace-griete, or Mate-greffs, (Macherarii,) Are 
ſuch as willingly buy and fell ſtolen fleſh, knowing the 
ſame to be ſtolen, Britzn, cap. 29. and Crompton's M's 
tice of Peace, fol. 193. Vide Leges Ine, cap. 20. De 
carnem furtivam tenente. De macegrariis carnes furtivas 
tientibus, vendentibus & ementibus. Stat, Walliae, 

Macecaria, Machekuna, (/ace!/a), The fleſh-mar- 
ket or ſhambles. Cowell, edit. 1727. 

Machecarius, A butcher, Cowell, edit. 1727. Leg. 
Ed. Reg. c. 39+ 

Machecollare or Mathecoulare (from the Fr. Ma/- 
checoulis) T'o make a warlike device, eſpecially over the 


cate of a caſtle, reſembling a grate, through which ſcal- | 


ding water, or offenſive things may be thrown upon pio- 
neers or affailants. 1 [n/t. fol. 5. a. 
atio, A maſon. Cowell, edit. 1727. 
Backarel, May be fold on Sunday, 10 & 11 Hill. 
» Co 24+ 

Madder, To be imported unmixed, 13 & 14 Car. 
2. 30. repealed 15 Car. 2. c, 16. ſet. 3, To what du- 
ties liable, 2 . & M4. c. 5. Tuthes of madder ſettled, 
31 Geo. 2.c, 12. 5 Geo. 3. c. 18. Penalty of deſtroy- 
ing madder roots, 31 Geo. 2. c. 35- Z | 

Madning-money, Old Roman coins, ſometimes found 
about Danflable, are ſo called by the country people ; 
they ſeem to retain this name from Magintum, uſed by 
the Emperor Antoninus, in his /tinerary, for Dunſiable, 
Camden, | 

Wadiigals, Is an old word, ſignifying country ſongs. 
Cowell, edit. 1927. 

Maeremium or Meremiunt, Is derived from the old 
French word mereſme, for timber, It properly ſignifies 
any fort of wood fit for building, ſex quodvis materiamen, 
from whence the word is derived. See Materia, 

Magbote or Macgbote, A recompence for the ſlaying 
or murder of one's kinfman ; for anciently in this na- 
tion, corporal puniſhments for murder and other great of- 
| fences, were ſometimes commuted into pecuniary fines, 
if the friends of the party ſlain were ſo ſatisfied. Leg. 
Canuti Regis, part. 1. ca. 2. | 

Magitter ; In old writings we find this title often, as 
His te/tibus magiſtro Fohanne de Croft. It noted the per- 
fon had attained ſome degree of eminence 7n ſcientia ali- 
qua, preſertim literaria, And in old times thoſe who are 
now called doctors were termed magi/tri. 

Magiſtrate, ( agi/ratus) A ruler, and he is ſaid to be 

uſtos utriuſque tabule, the keeper. or preſerver of both 
tables of the law ; therefore if any magiſtrate, or mi- 
niſter of juſtice, in execution of their office, or keeping 
of the peace according to the duty of their office, be 
fin, that is murder, for the contempt and diſobedience 


to the King and the law, for it is contra pote/tatem regis | 


& /egis, Co. 9 Rep. Mackally's caſe. 

' A contemptuous carriage and behaviour to a magiſ- 
trate is a breach of the good behaviour, and he to whom 
ſuch affront is offered may bind to the good behaviour, 
or, if he has no ſureties, commit him till he find ſome ; 
per Flolt. Ch. }. Parr. 29. i 

Magna aſliſa cligenda, Is a writ direed to the ſhe- 
rif, to ſummon four lawful knights before the juſtices 
of afſiſe, there upon their oaths to chooſe twelve knights 
of the vicinage, c, to paſs upon the great afſiſe between 

A. plaintiff, and B. defendant, &c. Reg. Orig. fel. 8. 

_ WBagna Charta, The Great Charter, was granted 
the ninth year of Herry the Third, and confirmed by 


M A 1 
Magna Charta, was either for that it contained the futti 


of all the liberties of England, or elſe becauſe there was 
another charter, called Charta de Forefta, eſtabliſhed 


| with it, which was the leſs of the two; or becauſe it 


contained more than many other charters, or more than 
that of King Henry the Firſt, or of the great and re- 
markable x pnanar in the denouncing excommunication, 
and direful anathemas againſt the infingand of it, We 
read in Holingſhed, that King Jobn, to appeaſe his barons, 
yielded to laws or articles of government, much like to 
this Great Charter : But we have now no ancienter 


| written law than this, which was thought to be ſo bene- 


hcial to the ſubject, and a law of fo great equity, in 
compariſon of thoſe which were formerly in uſe, that 
King Henry for granting it had the fifth penny of all the 
moveable goods, both of the ſþiritualty and temporalty 


throughout the realm, Spelman in his Gl/zff. on this 


word, calls it, Auguffifimion Anglicarum libertatum diplo- 
ma & ſacra anchora, It is magnum in parvo, and hath 
been above thirty times gr algo ſays Coke upon Littleton, 


Fol. 81, It is recorded that when Hen. 3. confirmed it, 


he ſwore, On the word and faith of a King, a Chriſtian, 

and a Knight to obſerve it. Cowell. edit, 1727. 
Anattemas againſt the infringers of Magna Charta ; 

Sententia lata, 28 Hen. 3. St. Conf. Cart. 25 Ed. 1, 


IP 

Writs fhall be granted againſt the infringers, Sz. 52 
Hen. 3. c. 5. gy 

Sh Charta ſhall be ſent to all ſheriffs, &c. Sr. 
Conf. Gart. 25 Ed, 1. c. 2, 

; Hack againſt the Great Charter ſhall be void, Sr, 
Conf, Cart. 25 Ed. 1.c. 1, | 

'The charters ſhall be publickly read in the cathedral 
churches, St. Conf. Chart. 25 Ed. 1. c. 3. and by the 
ſheriffs, Art. ſuper Cart. 28 Ed. 1. ff, 3. c. 4. 

Three knights to be eleted in each county, to hear 
complaints of offences againſt Magna Charta, Art. ſuper 
Cart. 28 Ed. 1. ft. 3. c. 1, See CTharta Magna, 


lord of the manor of Harrow in com. Middleſex, had (in 
21 KR. 2.) a cuſtom, that by ſummons of his bailiff upon 
a general reap-day (then called magna precaria) the te- 
nants ſhould do 199 days work for him ; every tenant 
that had a chimney was to ſend a man, Phillips of Pur- 
Veyance, pag. 145. 

Magnum centunt, The great hundred or ſix-ſcore. 
Cart. 20 Hen. 3. m. 1. 


Matt. Paris ; and becauſe the geſtures, noiſe and ſongs 
there uſed were ridiculous to the chriſtians, therefore they 
called antick dancing, and every ridiculous thing, a m- 
meries 

Maiden aſliſes, Is when at any aſfliſes no perſon is 
condemned to die, | 

Maiden rents, ls a noble paid by every tenant in the 
manor of Builth in Com. Radnor, at their marriage, and 
it was anciently given to the lord for omitting the cuf- 
tom of Marcheta, whereby ſome think he was to have 
the firſt night's lodging with his tenant's wife : But I 
rather. ſuppoſe it to be a fine for the licence to marry a 
daughter. See Marcheta, ; 

Maignagium, (from the Fr. margnen, 1. e. faber 
erarius) A braſier's ſhop; but ſome are of opinion that 
it ſignifies an houſe, quaſi meſſuagium, Cowell, edit. 


1727. 
| "Sathem, or Mayhem, (Mahemium, from the French 
word mehaigne,) Signifies a corporal wound or hurt, by 


might be any defence unto him in battle: As if a bone 
be taken out of the head, or broken in any other part 
of the body or foot, or hand or finger, or joint of a 
foot, or any member be cut, or by wound the finews be 
made to ſhrink ; or if an eye be put out, fore-teeth broke, 
or any other thing hurt in any man's body, whereby he 
is diſabled to defend himſelf, or offend his enemy. Glan- 
vill, lib. 14. cap. 7. See Bratton at large, lib. 3. tra. 
2. cap. 24. num. 3 Britton, cap. 25. and Staundf. | 
cor. lib. 1. cops 41. and the Mirror of Fuſtice, cap. De 


Edward the Firſt, The reaſon why it was termed 
Vor. 1I, 


Homicide. ut the cutting off an ear or noſe, the 
BY an” breaking 


Magna pyrecaria, A great or general reap-day ; the 


Mahomeria, The temple of Mahomet, ſo called by 


which a man loſeth the uſe of any member, that is or 
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breaking of the hinder teeth, or ſuch like, was no may- 
hem, it being rather a deformity of body, than diminiſh- 
ing of ſtrength. But now by the ſtatute of 22 & 23 
Car. 2. c. 1, the cutting off a noſe, or cutting off or 
diſabling any limb or member, is made felony without 
benefit of clergy : Mayhem is commonly tried by the ju/- 
tices inſpeiing the party : And if they doubt whether it 
be a may-em, or not, they uſe to take the opinion of 
fome able chirurgeon in the point. "The Grand Cu/tu- 
mary of Normandy, cap. 6. calls it mahaignium, and the 
Canomfls, Membri mutilationem ; but all agree, that it 1s 
the loſs of a member, or the uſe thereof; and Membrum, 
Caſſan. de Conf. Burg. pag. 168. defines thus, E/? pars 
corporis habens deſtinatam operationem in corpore. oee Skene 
De verborum Significatione, verbo Machanium. See Co, 
on Litt, lib. 11. cap. 11, ſet. 194. Homo Mahemiatus, a 
man maimed or wounded, By the old Engli/h law there 
lay an appeal for maihem or wilful wounding: When it 
was laid to the charge of the defendant or appellee, that 
he did it nequiter in felonia, 1. e. maliciouſly, and with an 
evil or felonious intent : And the appellant did offer D/- 
rationare verſus eum, ficut homo maihemiatus, prout curia 
Dzimini Regis confideraverit, Vid. BraCton, lib, 3. cap. 
24.N. 1, 2. Cowell, edit. 1727. 

Mathem is by others defined to be an hurt done to a 
man's body, whereby he is rendered leſs able in fighting, 
either to defend himſelf, or annoy his adverſary ; ſuch as 
the cutting off, diſabling, or weakening a hand or finger, 
ſtriking out an eye or fore-tooth, or caſtration, &c. and 
theſe are properly ſaid to be maihems, and to come under 
the notion of felonies ; but the cutting off an ear or noſe 
are ſaid not to be properly maihems, becauſe they do not 
weaken a man, but only disfgure him. Co, Lit, 126, 
128. 23 In}t. 62, 118. 1 Hawk. P.C, 11t. 

By the old Common law, caſtration was puniſhed with 
death, and other maihems with the loſs of member for 
member ; but of latter days maihem was puniſhable only 
by fine and impriſonment. Brag. 144. 3 In/t. 62. 

And by the ſtatute 22 & 23 Car. 2. cap. 1. it is en- 
acted, *+ That if any perſon ſhall on purpoſe, and of 
malice forethought, and by lying in wait, unlawfully cut 
out, or diſable the tongue, put out an eye, ſlit the noſe, 
cut off a noſe or lip, or cut off or diſable any limb or 
member of any ſubje& of his Majeſty, with intention in | 
ſo doing to maim or disfigure, in any the manners before 
mentioned, ſuch his Majeſty's ſubje, that then, and 
in every ſuch caſe, the perſon or perſons ſo offending, 
their counſellors, aiders and abettors, knowing of and 
privy to the offence as aforeſaid, ſhall be and are by the 
ſaid ſtatute declared to be felons, and ſha]l ſuffer death 
as in caſes of felony without benefit of clergy.” 

Provided, that no attainder of ſuch felony ſhall extend 
to corrupt the blood, or forfeit the dower of the wife, or 
the lands, goods or chattels of the offender. 

If a man attack another of malice fore-thought, in 
ordzr to murder him with a bill, or any other ſuch-like 
inſtrument, which cannot but endanger the maiming him, 
and in ſuch attack happen not to kill, but only to maim 
him, he may be indicted on this ſtatute, together with 
all thoſe who were his abettors, &c. and it ſhall be left 
to the jury on the evidence, whether there was a deſign 
to mutder by maiming, and conſequently a malicious in- 
tent to maim, as well as to kill; in which caſe the of- 


| fence is within the ſtatute, tho” the primary intention was 


murder. State Tr. vol. 6. fo. 211. So ruled in Coke's 
trial, who together with J/oodburne was condemned and 
executed at Syfolk afliſes, 8 Geo. 1. for flitting the noſe 
of Mr. Criſpe. Ts 
Mait inductio, An 01d may+game or ludicrous cuſtom 
for the prieſt and people in poſleflion to go to ſome 
adjoining wood on a may-day morning, and return in a 
ſort of triumph, with a may-pole, boughs, flowers, gar- 
lands, and ſuch like tokens of the ſpring. "There was 
thought to be ſo much heathen vanity in this practice, 
that it was condemned and inhibited within the dioceſe of 
Lincoln, by the good old exemplary biſhop Groſthead.— 
Factunt etiam, ut audivimus, clerict ludos quos wocant in- 
duftionem maii, & fe/tum autumni, Ef laict ſcotales, quod 
null mods vos latere poſfit. St veſtra prudentia ſuper hits 


3 


M ATI 


diligentur in uireret. —— Rob. Groſle iſconi I; 
Epiſt. apud Ronan, ad Faſciculum, ys —_ 

Mail, (Macula,) A coat of mail; it is calle 
_ abrapar maille, which ſignified a 
or the iquare hole of a net, So maille de h 
,a coat of mail, becauſe the links or joints RN 4 
'the ſquares of a net, Maille, with a double !! nike 
a round ring of iron; from hence the play of Pall malt 
from palla a ball, and the round ring through which it is 
to Dai Cowell, edit. 1727, " 

e, Anciently a kind of money. 74. ;1, 
Black-maile, ? | 7% 

Mailes, Silver half-pennies, In g Hen, 5. by in- 
denture in the mint, a pound- weight of old feerling was 
to be coined into three hundred and lixty iterlings or 
pennies, or ſeven hundred and twenty marles, or one 
thouſand four hundred and forty farthings. See Lowndes, 
Eſſays upon Coins, þ. 38. 

Maiming, Cutting out tongues, maiming, &c, made 
felony, 5 Hen. 4. c. 5. Cutting oft the ears of a man 
or the tongue of a beaſt, puniſhed with treble damages, 
and 10 /. fine, 37 Hen. 8. c. 4. ſed. 4. ; 

Mainad, A falſe oath, perjury, ——S! nolit atjurare, 
| emendet ipſum mainad, id eft, perjurium dupliciter,—— 
Leg. Inz Regis, c. 34. 

aine-powte, (1: manu portatum,) Is a ſmall tribute, 
commonly of loaves of bread, which in ſome places the 
pariſhioners pay to the reCtor of their church, in recom- 
pence for certain tithes. Cowell, edit. 1727. 

Mainour, or Manvur, or Meinour, (from the French 
manier, l. manu trattare,) In a legal ſenſe denotes the 
thing that a thief taketh away, or ſtealeth. As to be 
taken with the mainour, PI. Cor. fel. 179. is to be taken 
with the thing ſtolen about him : And again, fel. 194. 
it was preſented, that a thief was delivered to the ſheriff 
or viſcount, together with the mainour : And again, fol, 
186, If a man be indicted, that he feloniouſly ſtole the 
goods of another, where, in truth, they are his own 
goods, and the goods be brought into the court as the 
mainour ; and it be demanded of him, what he faith to 
the goods, and he diſclaim them ; though he be acquitted 
of the felony, he ſhall loſe the goods : And again, fel. 
I94. if the defendant were taken with the manour, and 
the -anour be carried to the court, they, in ancient times, 
would arraign him upon the manour without any appeal or 
indictment. Cowell, edit, 1727. 

Mainpernable, That may be let to bail, bailable; 
and what perſons are bailable appears in the ſtatute of 
We/im. 1. cap. 15. made anno 3 Ed. 1. Sec Pail, 

Mainpern92s, ( Manucaptores,) Are thoſe perſons to 
whom a perſon is delivered out of cuſtody or priſon, and 
they become ſecurity for him, either for appearance or 
ſatisfaCtion : they are called Manucaptores, becaule they 
do it as it were manu capere & ducere captivum 8 cuſlodia 
vel priſona. And the priſoner is ſaid to be delivered to bat, 
from the words of the bail-piece, viz. A. B. &c. traditur 
in ballium F. D. & R. R. Sc. See 

Mainpule, (MHanucaptio,) Is compounded of two 
French words, viz. main, manus, pris, captus : It ſignifies 
in our law, the taking or receiving a man into friendly 
cuſtody, that otherwiſe is or might be committed to pri- 
ſon, upon ſecurity given for his forth-coming at a day al- 
ſigned : And they that thus undertake for any, are called 
Mainpernors, becauſe they do receive him into their 
hands, Staundf. PI. Cor. fol. 178. from hence comes the 
word mainpernable, which denotes him that may thus be 
bailed z for in many caſes a man is not matnpernable 3 
whereof ſee Bro. tit. Mainpriſe per totum, and F. N. B. 
fol. 249. Manwood in his Foreſt Laws, pag. 167. makes 
a great difference between bail and mainpriſe ; for he that 
is mainpriſed (faith he) is always ſaid to be at large, and 
to go at his own liberty out of ward, until the day of his 
appearance; but otherwiſe it is, where a man is /zt 70 bail 
to four or two men by the Lord Chief Juftice in eyre of | 
the foreſt, or any other judge, until a certain day ; #0r 
there he is always accounted by thelaw to be in their war 
and cuſtody for the time : And they may if they will, 
keep him in ward of in priſon all that time, or otherwile 


at their will; ſo that he that is ſo bailed, ſhall ey 


d mail, 
ſquare figure, 
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to be at large, or at his own liberty : 
wi by the an The Meru of Fuſtices diſtinguiſhing 
an een pledges and mainpernors, ſaith, that pledges are 
w_ eneral, and that mainpernors, are body for body, 
_ » cap. De Treſpaſs Venial, and lib. 3. cap. Des 
lake & Mainpernors. When mainpriſe may be granted 
and when not, ſee CromPp. Juſt. of Peace, fol. 136, and 

1. and Lamb. Eiren. tb. 3. cap. 2. pag. 330, 337- 
by 239, 340+ See allo Britton, fol. 37. cap. Des 

Judge & Mainpernors. Laſtly, the Afirror of Fuſtices 
Gaith; that pledges are thoſe that bail or redeem any thing 
but the body of a man, but mainpernors are thoſe that 
free the body of a man 3 and therefore that pledges belong 

roperly to real and mixed aCtions, and mainpernors to 
Frfonal. Cewell, edit. 1727. See Bail, 

Mainſwom, In the North, ſignifies as much as for- 

in. Brownl. Rep. 4. Hob. Rep. 8. 

Maintainer, 15 he that ſupports or ſeconds a cauſe de- 
pending in ſuit between others, either by diſburſing money, 
or making friends for either party. Stat. Ig Hen. 7. 
Paintenante, ( Manutentio, and manutenentia, ) Sig- 
nifies the upholding of a cauſe or perſon, either by word, 
writing, CoOuntenance or deed ; metaphorically drawn from 
ſuccouring a young child, that learns to go by one's hand : 
In law it is taken in the worlt ſenſe, as appears by 32 
H.8. c. 9g. And when a man's act in this kind is by 
| hw accounted mainterorice, and when not, ſee Brooke, 
tit, Maintenance, and &.'chen, fol. 202. and F. N. B. fol. 
12, and Cromp. Jurijd. fol. 38, The writ that lies 
againſt a man fur this offence, is called Maintenance. 
See Cs. on Litt, fol. 368. Special maintenance, Kitchin, 
ful, 204. ſeemeth to be maintenance, molt properly ſo 
termed, Cowell, edit, 1727. 

Maintenance in general, is defined by others an un- 
lawful taking in hand, or upholding of quarrels, or ſides, 
to the diſturbance or hinderance of common right, and 
is faid to be twofold, C9. Lit. 368. b. 2 Int. 208, 212. 
1 Hawk, P. C. 249. Firſt, Ruralis, or in the country ; 
as where one aſffitis another in his pretenſions to certain 
Jands, by taking or holding the poſl-flion of them for him by 
force or ſubtilty ; or-where one ſtirs up quarrels and ſuits 
in the country, in relation to matters wherein he is no 
way concerned ; and this kind of maintenance is puniſh- 
able at the King's ſuit by fine and impriſonment, whe- 
ther the matter in diſpute any way depended in plea or 
not ; but it is ſaid not to be actionable. C9. Lit. 368. 
2In/t. 213. 2 Roll. Abr. 115. Secondly, Curialis, or 
in a court of juſtice, where one officiouſly intermeddles 
in a ſuit depending in any ſuch court, which no way be- 
longs to him, by afliſting either party with money, or 
ctherwiſe, in the profecution or defence of any ſuch ſuit. 
2 Infl. 212. 2 Roll. Abr. 115. Of this fecond kind of 
maintenance there are ſaid tov be three ſpecies, 1ſt, W here 
one maintains one fide to have part of the thing in ſuit, 
which is called champerty; and for which ſee Champerty. 
2dly, Where one laboureth a jury, which is called em- 
bracery, and for which ſee Embyacery, 3dly, Where 
one maintains another without any contract to have part 
of the thing in ſuit, which generally goes under the com- 
mon name of maintenance. | 


I. What ſhall be deemed afts of maintenance ; and in 
what reſpeets ſome ſuch atts may be juſtified, | 

2. How maintenance is reflrained and puniſhed by the 
Commun law, and by ſtatute. 


3- Offence of buying or ſelling pretended titles. 


I. What fhall be deemed atts of maintenance z and m 
What reſpects ſome ſuch afts may be juſtified, 


It is ſaid, that not only he, who affiſts another with 
money in his cauſe, as by retaining counſel for him, or 
otherwiſe bearing him out in the whole, or part of the 
expence, but alſo he who, by his friendſhip or intereſt, 
faves him that expence, which otherwiſe he may be put 
to, is guilty of maintenance; as where one perſuades, or 
but endeavours to perſuade a man to be of counſel for 
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another gratis. Bro. Maint. 7, 14. 2 Roll. Abr. 118, 
i Hawk. P.C. 249, 

Alſo it ſeems to be an a& of maintenance to open 
evidence to the jury, or to give evidence officiouſly with- 
out being called upon to do it, or to ſpeak in a cauſe as 
one of counſe] with the party, or to retain an attorney 
for him ; and ſome have ſaid, that it is maintenance even 
barely to go along with him to enquire for a perſon learned 
in the law, Hetl. 78, 79. Cro. Eliz. 735. 1 Roll, 
Abr. 593. 2 Roll. Abr. 118. 

It ſeems to be maintenance for a man of great power 
and intereſt to ſay publickly, that he will ſpend 207, on 
one fide, or that he will give 201, to labour the jury ; 


and it hath been ſaid to be maintenance for ſuch a perſon 


to come to the bar with one of the parties, and ſtand by 
him while his cauſe is tried, without ſaying any thing ; 
But a promiſe to maintain another is not maintenance, 


unleis it be in reſpe& of the publick manner in which it 


is made, or the power by whom it is made. 1 Hawk. 
P. C. 250. and ſeveral authorities there cited. 

It is ſaid to be maintenance for a juror to ſolicit a judge 
to givejudgment according to the verdi& ; but it ſeems 
to be no maintenance for a juror to exhort his companions 
to join with him in. ſuch a verdi& as he thinks right. 
1 Hawk. P, C. 250. 

It ſeems to be no maintenance for a man to give an- 
other friendly advice what aCQtion is proper for him to 
bring for ſuch a debt; or what method is ſafeſt to free 
him from ſuch an arreſt ; or what counſellor or attorney 
is likely to do his buſineſs moſt effefually ; for it would 
be extremely hard to make ſuch neighbourly as of kind- 
neſs, which ſeem rather commendable than blame-worthy, 
to come under the notion of maintenance ; which always 
ſeems to imply a contentious and over-buſy intermeddlin 
with other mens matters, in which refpel it is ſo highly 


criminal; yet it is ſaid, that a man of great power, not. 


learned in the law, may be guilty of maintenance, by 
telling another, who aſks his advice, that he has a good 
title. 1 Hawk, P. C. 250. 

It is no maintenance to give a man money, who has 
no ſuit then depending, unleſs it plainly appear that it 
was given with a deſign to affiſt him in a ſuit intended, 
which ſuit is afterwards aCtually brought, x Hawk. P. C. 
2.50. | | 

It is as much an ad of maintenance to ſupport a man 
after judgment given, as to do it hanging the plea. 
1 Hawk. P. C. 250. 

It ſeems clear, that not only thoſe who have an aQtua? 
intereſt in the thing in variance, as thoſe who have a 
reverſion expetant on an eſtate-tail, or on a leaſe for 
life or years, &c. but alſo thoſe who have a bare contin- 
gency of an intereſt in the lands in queſtion, which poſ- 


fibly may never come 272 e/ſe, and even thoſe who, by 


the act of God, have the immediate poſſibility of ſuchan 
intereſt, as heirs apparent, or the husband of ſuch heirs, 
tho” it be in the power of others to bar them, may law- 
fully maintain another in an action of treſpaſs, concerning 
ſuch lands; and if a plaintiff, in an action of treſpaſs, 
alien the lands, the alienee may produce evidence to prove 


that the inheritance, at the time of the ation, was in the 
plaintiff, becauſe the title is now become his own. 2 


Roll. Abr, 115, 117. 2 Inft. 564. Bro. Maint. 28, 53. 
Alſo he who is bound to warrant lands may lawfull 


maintzin the tenant in the defence of his title, becauſe 


he is bound to render other lands to the value of thoſe 
that ſhall be evicted. Bro. Maint. 51. | 
Alſo he who has an equitable intereſt in lands or goods, 
or even in a choſe in action, as a y_w que wal or 2 
vendee of lands, &c. or an aflignee of a bond for a good 
conſideration, may lawfully maintain a ſuit concerning the 
thing in which he hath ſuch an equity ; and from the 
ſame ground it ſeems plainly to follow, that the grantee of 
a reverſion for good conſideration might, without any at- 
tornment, maintain the tenant of the land, before the 
ſtatute 4 & 5 Ann. which makes ſuch attornment needleſs. 
Noy 99, 100. Moor 620. Cre. Eliz. 552. 1 Sid. 217. 
Wherever any perſons claim a common intereſt in the 
ſame thing, as in a way, church-yard or common, Ec. 
by the ſame title, they may maintain one another in a ſuit 
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eoncerning ſuch thing; and a man's bail may take care 
to have his appearance recorded ; but, as ſome ſay, they 
cannot ſafely intermeddle farther. 1 Hawk. P. C. 252. 

W hoever of kin, or godfather to either of the par- 
ties, or related by any kind of affinity {till continuing, 
may lawfully ſtand by at the bar and counſel him, and 
pray another to be of counſel for him ; but cannot Jaw- 
fully lay out his money in the cauſe, unleſs he be either 
father or ſon, or heir apparent to the Party or huſband 
of ſuch an heireſs. 2 Inſt. 564. nt Hawk. P. C. 252. 

Not only the aRtual lord, but alſo the ceſtuz que uſe of 
a ſeignory, may come with the tenant to a trial in an 
afliſe againſt him, and ſtand by him, and affiſt him, and 
alſo pray the ſheriff to return an indifferent jury ; and 
it ſeems a plauſible opinion, that he may alſo juſtify Jaying 
out his money in defence of his tenant's title : Alſo the 
lord of a town may maintain the inhabitants in an action, 
wherein the right to their common burying-place is queſ- 
tioned, by ſhewing authentick evidence of it to the jury. 
Co. Lit. 101, 384. 2 Rol. Abr. 116, ig / 

A tenant may lawfully come with his lord, and ſtand 
with him at a trial. 1 Hawh, P. C. 253. 

A maſter may go along with his ſervant, or with his 
domeſtick chaplain, to retain counſel ; alſo he may pray 
one to be of counſel for him, and ,may go with him, and 
ſtand with him, and aid him at the trial, but ought not 
to ſpeak in court in favour of his cauſe; alſo if the ſer- 
vant be arreſted, the maſter may aſſiſt him with money 
to keep him from priſon, that he may have the benefit of 
his ſervice ; but the maſter cannot ſafely lay out money 
for the ſervant in a real action, unleſs he have ſome of 
his wages in his hands ; but thoſe, with the ſervant's 
conſent, he may ſafely diſburſe. Bro. Maint. 44, 52. 
Hetley 79. Moor 814. | 

A perſon retained generally as a ſervant, and not for 
a particular occaſion only, may lawfully ride about to 
ſpeed his maſter's buſineſs, and may go to counſel for 
him, and ſhew his evidence to the counſel, or to the 
Jury, and ſtand by him at a trial, but cannot Jawtully 
ay out his own money in the ſuit, 1 Hawk, P, C. 253. 

Any one may lawfully give money to a poor man to 
enable him to carry on his ſuit; alſo any one may law- 
fully go with a foreigner who cannot ſpeak Engi/h to 
a counſellor, and inform him of his caſe, Bro, aint, 


A counſellor having received his fee, may lawfully ſet 
forth his client's cauſe to the beſt advantage ; but can no 
more juſtify giving him money to maintain his ſuit, or 
threaten a juror, than any other perſon. 2 {»/?. 564. 
2 Rol. Abr. 116. | 

Alfo an attorney ſpecially retained may lawfuly pro- 
ſecute or defend an action in the court wherein he is an 


allowed attorney, and lay out his own money in the ſuit, | 


and maintain an aCtion againſt his client, for the money 
ſo laid out by virtue of the retainer, without any ſpecial 
promiſe ; alſo an attorney ſo retained may in like manner 
maintain his client in a court wherein he is an allowed 
attorney ; but, as ſome ſay, cannot have an afction for 
the money laid out in the ſuit, without a ſpecial pro 
miſe ; but an attorney who maintains another is no way 
juſtified by a general retainer, to proſecute for him in all 
' Cauſes ; neither can an attorney lawfully carry on a 
cauſe for another at his own expence, with a promiſe 
never to expect a re-payment; and it is queſtionable, 
whether ſolicitors who are no attornies can in any caſe 
_ lawfully lay out their own money in another's cauſe, 
Kelw. 50. 2 Infl. 564. Winch 52. 1 Fon. 208. 
Cro. Car. 159. 3 Mod. g8. 

| But counlellors and attornies ufing deceitful practice in 
maintenance of their client's cauſes are puniſhable by 
the Common law, as well as by the ſtatute of Yin 1. 
cap. 28. which enacts, <* That if any ſerjeant, pleader 
or other, do any manner of deceit or colluſion in the 
King's court, or conſent unto it in deceit of the court, or 


to beguile the court or the party, and thereof be attain- | 


ted, he ſhall be impriſoned for a year and a day, and. 
from thenceforth ſhall not be heard to plead in that court 
for any man; and if he be no pleader, he ſhall be im- 
priſoned in like manner by the ſpace of a year and a day 
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at the leaſt; and if the treſpaſs requi : 
ment, it ſhall be at the King's hin. ws | +4 32m 
It is an offence within this Ratute for 5n atorae 
ſue out an Habere facias ſeiſmam, fally reciting a - 0 
very where there was none, and by colour thereof ba 
the ſuppoſed tenant in the aQtion out of his freeh " 
Dyer 249. pl. 84. 2 Infl. 215. Fhogy 
_ Alfoit is an offence within the ſtatute to brin 
cipe againſt a poor man, having nothing in the a 
purpoſe to ouſt the true tenant; or to procure an atto 
ney to appear for a man, and confeſs a judgment ith. 
out any warrant ; or to plead a falſe plea, known to be 
utterly groundleſs, and invented merely to delay juſtice 
and to abuſe the court, 2 1}. 215. NY 


a Pres» 
nd, on 


2. How maintenance is reſtrained and puniſhed by the 
Common law, and by flatute, | 
| ; J 


By the Common law, all unlawful maintainers are 
not only liable to render damages in an aQtion at the ſuit 


of the party grieved, but may alſo be indicted and ined, 


and impriſoned, &c. and it ſeems that a court of record 
may commit a man for an a&t of maintenance in- the 
face of the court, 2 Rol. Abr, 114. 2 Inft, 208, 
Hetley 79. | : 

By the 1 Ed. 3. cap. 14. and 20 Ed. 2. cap, 4. it is 
enacted, That none of the King's miniſters, nor no 
great man of the realm, by himſelf nor by other, by 
ſending of letters nor otherwiſe, nor none other oreat 
nor ſmall, ſhall take upon them to maintain quarrels nor 
parts in the country to the diſturbance of common right, 

And by the 1 Rzch. 2, cap. 7. it is enated, © That 
no perſon whatſoever ſhall take or ſuſtain any quarrel by 
maintenance in the country or elſewhere, on grievous 
pain ; that is to ſay, the King's counſellors and great of- 
ficers, on a pain that ſhall be ordained by the King him- 
ſelf by the advice of the lords of this realm ; and other 
officers of the King, on pain to loſe their offices, and to 
be impriſoned, and ranſomed, &c. and all other perſons, 
on pain of impriſonment and ranſom, Oc. 

In the conſtruction of theſe ſtatutes the following 
points have been holden. | 

That nul tie record is a good plea to an ation on 
the ſtatutes, by which it appears, that they extend not 
to the taking out an original, which is never returned, 
but they extend as well to maintenance in a court baron, 
as to maintenance in a court of record ; neither is it 
material whether the plaintiff in the action, wherein 
there was ſuch maintenance, were nonſuited or recove- 
red; but it is ſaid, that none of the ſtatutes of mainte- 
nance extends to the ſpiritual court, 1 Hato. P. C. 
136-7. 

"He who fears that another will maintain his adver- 
ſary, may, by way of prevention, have an original 
grounded on theſe ſtatutes, prohibiting him to do it. 
i Hawk. P. C. 156. | | 

By the 32 Hen. 8. cap. 9. No perſon. ſhall unlaw- 
fully maintain or cauſe or procure any unlawful main- 
tenance in any ſuit in any of the King's courts, where 
any perſon ſhall have authority by the King's com- 
miſſion, patent or writ to hold plea of lands, or to exa- 
mine, hear or determine any title of lands, &c. and no 
perſon ſhall unlawfully maintain, for maintenance of any 
ſuit or plea, any perſon or perſons, or embrace any frec- 
holders or jurors, or ſuborn any witnefles by letters, re- 
wards or promiſes, or any other ſiniſter means, to mailt- 
tain any matter or cauſe, or to the diſturbance of juſtice, 
&c. on pain of 107. one moiety to the King, the gther 
to the informer, 

In an information thereon it is not ſufficient to ſay, 
that the defendant maintained the party, without adding 
that he did it unlawfully ; neither is it ſufficient to ſays 
that a bill was exhibited, without further ſhewing that 2 
plea was depending. $ Hawk. P. C. 258. 


3. Offence of Buying or ſelling pretended titles. | 


It ſeems an high offence at Common law, 25 plainly 


tending to oppreſſion, for a man to buy at an vnder” oy 
| : 


3 
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| 4 doubtful title known to be diſputed, to the intent 
that the buyer may carry on the fuit, which the ſeller 
doth not think it worth his while to do; and it ſeems 
not material whether the title be good or bad ; or whe- 
ther the ſeller were in poſſeſhon or not, unleſs the poſ- 
ſefion were lawful and unconteſted. Aoor 751. pl. 1031. 
Heb. 115. Plow. 80. EX 

Alſo by the 1 R. 2: cap. 9g. reciting, that many per- 
ſons having true title to lands, &c. were wrongfully de- 
layed, by means that the defendants did mace gifts and 
feoffments of their lands in debate, and of their goods 
to great men, againſt whom the ſaid purſuants durſt not 
make their purſuits z and alſo that many perlons uſed to 
diſleiſe others, and anon to make feoftments ſometimes to 

eat men to have maintenance, and ſometimes to per- 
Ln unknown, to the intent to delay the faid diſleiſces, 
ic. and therefore it is enacted, <©* T hat no gitt or feoft- 
ment of tenements or goods be made by ſuch fraud or 
maintenance, and that if any be ſo made, they ſhall be 
holden for none ; and that the ſaid difſeiſees ſhall recover 
againſt the firſt difleiſor their lands and damages, without 
having regard to ſuch alienations, ſo that they commence 
their ſuit within a year after the difleiſin,” 

It is further enacted by 32 Hen. 8. c. 9. That no 
perſon ſhall bargain, buy or ſell, or by any means obtain 
any pretended rights or titles, or take promiſe, grant or 
covenant to have any right or title to any hereditaments, 
unleſs the ſeller, &c. his anceſtors, or they from whom 
he claims, have been in poſſeſſion of the ſame, or of the 
reverſion or remainder thereof, or take the rents or pro- 
fits thereof for one whole year next before the ſaid bar- 
gain and ſale, &c. on pain that ſuch ſeller ſhall forfeit 
the whole value of the hereditaments ſo ſold, and the 
buyer or taker, knowing the ſame, ſhall forfeit the va- 
lue of the hereditaments ſo by him bought or taken ; the 
one half of the ſaid forfeitures to be to the King, the 
other to him who will ſue, whether freehold or copyhold. 
4 Co. 26. a. Co. Lit. 369. b. Moor 655. and there- 
fore the plaintiff in this aCtion muſt ſhew the value at the 
time of the bargain. Cro. Car. 233. | 

But it is provided, That it ſhall be lawful for any per- 
ſon, being in lawful poſſeſſion, by taking of the yearly 
farm-rents, or profits of any hereditaments to buy or 
get, by any reaſonable means, the pretended right or title 
of any other perſon to the ſame. 

Provided, That no one ſhall be charged with theſe pe- 
nalties, unleſs he be ſued within one year after the of- 
fence. | 
\ In the conſtrution of this ſtatute the following opi- 
nions have been holden. 

That the ſtatute being publick, there is no need to re- 

Cite it in an action brought upon it; but if you take up- 
on you to recite it, a material miſrecital will be fatal. 
Lit. Rep. 369. Plow. 84. Cro. Car. 233. Dyer 74. 

In an a&tion againſt the buyer of a pretended title, it muſt 
 Expreſsly appear, that the defendant knew that the ſeller 
had not been a year in poſſeſſion ; but in ſuch an aQion 
by the buyer, the contrary muſt expreſs]y appear ; for 
otherwiſe it may be intended that he was particeps crim- 
nis, 1 Leon. 167. Lit. Rep. 369. 

It is not ſufficient to ſhew, that the ſeller had not been 
in poſſeflion a year before, &c, without averring, that he 
had a pretended right or title, for that is the point of 
- ation, Dyer 74. pl. 19, 20. Plow. 80, 87. Cre. 

ar. 232. 

A ra for a leaſe for years, unleſs fairly made to 
try a title in ejetment, is within the ſtatute, whether it 
were made off from the land, or upon the land, by a 
perſon in or out of poſſeſſion ; and in an action on the 
Ratute for making ſuch a leaſe, there is no need to ſhew 
Itt commencement or end, becauſe the plaintift is ſuppo- 
ſed to be a ſtranger to it. Co. Lit. 369. 1 Leon. 166, 
I And. 76. 

No conveyance by one who has the unconteſted poſ- 
ſeſſion and abſolute undiſputed property of lands, as by a 
Giſſeiſor having obtained a releaſe from the diſſeiſee who 
had the true right not conteſted by any other perſon 
whatſoever, or by a mortgagor having redeemed his 
wr is within the meaning of the ſtatute 3 becauſe it no 

OL. II, | 
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way favours of maintenance, and can be prejudicial ts 
no one; neither is a leaſe for the uſual rent, by one 
who recovers lands by virtue of an ancient title, within 
the meaning of the f{atute, though he had the abſolute 
property and poſlefſion of the land ; for the intent of the 
flatute was to reſtrain all perſons from transferring any 
diſputed right to ſtrangers. C9, Lit. 369. | 

Whoever has a reverſion veſted in him, may lawfully 
take any conveyance which will ſtrengthen his eſtate; 
but cannot take a covenant from a ſtranger for a convey- 
ance from him, when he ſhall! have recovered the land; 
Co. Lit. 569. : ; 

For more learning on this ſubjeft, fre 15 Vin, Abr. tit: 
Maintenance. 

Majouity, The only method of determining the 
acts of many is by a majority ; the major pait of men- 
bers of parliament ena laws, and the majority of elec- 
tors chooſe members of parliament ; and the a&t of the 
major part of a corporation, is accounted the at of the 
corporation; and where the majority is, there by the 
law is the whole. Br. Corporations, pl. 63. See 15 Vin. 
Abr, page 183, 184. 

Maio, A mayor, doth not come from the Lat; major, 
but from an old Engliſh word mater, i. e. poteſlas; 
Cowell, edit: 1927. | 

Is A tamily, guafi manſionata. 1d; ib, 


aiton dicu, ( Fr.) An hoſpital or alms- houſe," See 


MBealon dicu, 

Maitura, A houſe, manſion or farm. Cowell, edit; 
1727. | 

Majus:jus, Is a writ or proceeding in ſome cuſto- 
mary manors in order to a trial cf right to land, Covell; 
edit. 1527. | | 

Wake ( Facere,) Signifies to perform or execute; as 
to make his law, is to perform that law which he hath 
formerly bound himſelf to: "That is, to clear himſelf 
of an action commenced againſt him by his oath, and 
the oaths of his neighbours. Old Nat. Brev. fol. 161. 
Kitchin, fol. 192. Si placitum detiti vel tranſgreſſionis vel 
aliqued placitum fuerit inter wvicinos, & defendentes nega- 
verint & vadierimt legera verſus Puerentem, Home fcere 
legem cum tertia manu, &c. (Inq. de Conſuetud, Manerii 
de Sutton Calfeld a tempore Athel/lani Regis.) i. e. The de- 
fendants were to bring three perſons to ſwear with them. 
Which law ſeemeth to be borrowed from the Feudi/ts, who 
call thoſe men that came to ſwear for another in this 
cale ſacramentales. Of whom Heotoman faith thus, In 
verbis Feudal, ſacramentales a ſacramento, id et, jura- 
mento dicebantur ti, qui quamvis rei de qua ambigebatur, 
teſtes non fuiſſent, tamen ex ejus, cujus res agebatur, animi 
ſententia, in eadtyn que ili verba jurabant, illius widelicet 
probitate & annocentia confifi, &c. The formal words 
uſed by him that makes his Jaw are commonly theſe, 
Fear, O ye juſtices, that I do nit ewn this ſum of money 
ermanded, neither in all nir any part thereof in manner and 
form wneclared. $89 help me God, and the contents of this 
book. To make ſervices or cuſtom, is nothing elle but 
to perform them. O14 Nat. Brev, fel. 14. to made oath 
is to take oath, Cowell, edit. 1727. 

Mala, A male, or port- mail, a bag to carry letters; 
&c. Id. ib. 


Malandzinas, A thief or pirate : 'Tis mentioned in _ 


Walſingham, pag. 388. | 

Malberge, ( Mons placiti,) A hill where the people 
aſſembled like our affizes, which by the Scots and [r:/þ 
are called Parley-Hills, Du Cange. Re 

Malecreditus, One who is ſuſpeAed, who cannot be 
truſted; ſo in Fleta, {ib. 1. cap. 38. par. 21. Recedet 
inde appellatus omnino quietus, dum tamen a ſua viſneto non 
werit, malecreditus, &c. | 

MWalediction, (Malediitio) A curſe, which was of old 
uſually annexed to donations of land made to churches 
and religious houſes St quis autem (quod non opta- 
mus) hanc ——"_ donationem infringere temptaverit, per- 
peſſus fit gelidrs glacierum flatibus & malignorum ſpirituum ; 
terribiles tormentorum cruciatus evaſſifſe non quieſcat, niſi 
prius in riguts penitentia gemitibus, & pura emendations 
emendaverit, Charta Regis Athelſtani Monaſt, de Wal- 
tune, Anno 933. | 
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M A L M A N 


Malefeaſance, (from the Fr. malfarre, to oftend or; Malveilles, (from the French maluuei : 
tranlgreſs,) A doing of evil, a tranſgreſſing. Croke's May perhaps ' uſed in our ane ap cg 


= r Sa 

l | Rep. 2. par. fol. 2 6. | malicious praftices. Cell, edit. ng POOR, 

; Maleſwozn, In the north ſignifies as much as for- | WMalveilin, (Fr. mauvais voiſm, malus vicinus,) T 
worn, Brownloe's Rep. 4. Hobart's Rep. 8. il] neighbour, a warlike engage lo called, to calt «1 
' Paletent, or Malctolte, (aton vel indebitum te- | Ec. for battery of walls. "74, ih. 


I-nium) In the ſtatute called, The confirmation of the liber- Malveis Icuro In Artic. {uber 
ties, &fc. 25 Ed. 1. cap. 7. is interpreted to be a | Are endertiors to wg ar as uſe F; eur Be 
toll of forty ſhillings for every ſack of wool. Stow in | nation, or other practice. 2 [nf. fol. 561. vg 
his Annals calls it a maletot, pag. 461. See allo the Sra- | Malum in ſe, Our law buoks make a dikinQio 
tute de tallagio non concedends, Anno 35 Ed. 1. Nothing | between malum in ſe and malum prohibitum. Vaugh fy 
from henceforth ſhall be taken of lacks of wool, by co- | 332. An offence is ſaid to be malum in ſe, or lata 
lour or occaſion of maletent. In France they had an | in itſelf, when it is either againſt the law of nature, or 
extraordinary tax called maleto/?e, firit exacted by Philip ſo far againſt the publick good, as to be indictable At 
the fair. | ; | Common law. 2 Hawk. P. C. 389, All offences at 

Malice, Is a formed deſign of doing miſchief to ano- | Common law generally are mala in ſe 3 but playing at 
ther; it differs from hatred. 2 Jn/?. 42. In murder, | unlawful games, and frequenting of taverns, Ec. are on! 
'tis malice makes the crime; and if a man having a ma- | mala prehibita, to ſome perſons, and at certain times, and 
licious intent to kill another, in the execution of his | not mala in ſe. 2 Rol. Abr. 355. ; 
malice kill a perſon not intended, the malice {hall be con- Man, (lie of,) French wines, not exceeding 100 tons 
nected to his perſon, and he ſhall be adjudged a murderer. | in one year, may be imported by ſtrangers, 5 £1. cap 'E 
Plow. 474. The words ex malitta pracogitata are ne- | ſect, 46. | | 
ceſſary to an indiAment of murder, &c. tee Yomicide, | . Liberty given to import cattle and corn into Englund, 

- Murder, : I5 Car. 2. c. 7. f.21. 

Malignare, Signifies the ſame as,to maim any one. No drawback to be allowed for foreign goods exported 
Dui ordinatum oceiderit vel malignaverit emendet ei ficut | to the iſle of Man, 12 Geo. 1, c. 28. ſet. 21. 
reftum eſt, Leg. Hen. 1, cap. II. No goods but of the product of the ifland to be im- 

Malo grato, Unwiilingly. Lzibertatem eccleſie quam | ported trom Man, 12 Geo. 1. c. 28. ſett. 22. 


iþſe nunquam auxit, ſed magnifict anteceſſores ſui malo grato TheTreaſury may purchaſe the iſle of 17an, 12 Ges. 1, 
ſus Rlabilierunt, 1. e. he being unwilling. Matt. Parif. | c. 28. [. 25. 


anno 1245. ; | For carrying into execution a contract made purſuant 
Malt, Sent from Hwntington/hire, &c. to London ſhall | to 12 Geo, 1. between the commitlioners of the Treaſury 
be well cleaned, 17 R. 2. c 4. and the Duke and Dutcheſs of Ath-/l, proprietors of the 
The quantity to be made in a year by any brewer in | iſle of Man, and their truſtees for the purchaſe of the 
Kent limited, 33 H. 6. c. 4. ſaid iſland, 5 Geo. 3. c. 26, | 


DireQions for the true making of malt, 2 & 3 Ed. 6.| Mana, An old woman, We read it in Gervaſe of 
| cap. 10. | | Tilbury, cap. 95. 
i Bailiffs and conſtables may view malt, 2 & 3 Ed. 6. | MWanagium, (from the French menage, a dwelling or 
[ cap. 10. ſed? 4. | ; inhabiting,) A manſion-houſe, or dwelling-place, — 
z Making of malt reſtrained, 39 El:z. cap. 16. repealed | Conceſſi capitale managium meum cam pertinentiis. —— 


| go & 10 IV. 3. cap. 22. Charta Nich. de Balſham ſine dat. managium ejuſdem Hu- 

| The mali-tax impoſed, 13 I. 3. cap. 5. 12 Ann. | gonis cum campo adjacente, Mon. Angl. 2 tom. pag. 82. 

; fl. 1. cap. 2. continued annually, Manbote, Signifies a recompence for homicide, or a 

F | Meaſure to be according to //inchefler buſhel, 12 Ann. | pecuniary compenſation to the lord for the ſlaugther of his 
| "M144 m_ ”, vaſlal. Spelman in his firſt volume, Concil. ſol. 622. ſays, 
Drawback on exportation, 12 Ann. /?. 1. cap. 2./f. 23. | Manbote, i. Compenſatio Domino perſolvenda pro himine 


l DeduQtion in rent payable in malt, 12 Ann. /t, 1. c. 2.| ſuo occiſo, Anglorum lege Regi & archiepiſcopo tres marcas 
feft. 25, 33 Gen. 2. c. 7. ſe. 19. . | de homuibus eorum proprits, ſed epiſcopo ejuſdem comitatus & 
Importation of malt prohibited, 12 Ann. ft. 1. c. 2.| conſuli & dapifero Regis, wiginti ſolides, baronibus autem 


ſet. 26. : | altts decem ſolidas, &c. See Lambard in his Explication of 
Penalty on mixing other corn with malt, 1 Geo. 1. | Saxon wards, verbo AM flimatin, and Hoveden in parte poſter. 
Rhee 2. co 2. ſets 13. | | Annal. ſuor. fel. 344. & Bote. 


Malt not to be wet on the floor, nor acroſpired, 6 Manta, Was a ſquare piece of gold, commonly valued 
'Geo. I. c. 21. fe. 1 & 2. repealed 3 Geo. 2. c. 7. f- 13. | at thirty pence ; and mancuſa was as much as a mark of 
| Not to be mixed with unmalted corn for exportation, | filver. Notes upon Canutus's Laws, (1. e. manucuſa, coined 


6 Gee. 1. cap. 21. /. 4- with the hand.) So in the laws of King Jna, cap. 69. 
Twenty-four hours notice to be given of ſhipping | Ex &/timatione capitis viri, gui vicenis dum vixerat &ff1- 
malt, 6 Geo. 1. c. 21. ſet. 6. matur ſolidis, ſubtrahantur 30 ſolidi ad compenſandan age 


Penalty on forcing malt in the ciſtern, 6 Geo. 1. c. 21, | mino mortem. But the manca was not always of that 
/- 8. | | value, for ſometimes it was valued at fix ſhillings, Leg. 
Juſtices at quarter-ſeſſions to amend orders appealed | . 1. cap. 6g, Manca ſex folidis @ftimetur : But the ſhil- 
from, relating to the duties on malt and leather, 6 Ges. 1. | ling was then but five-pence. And the mancu/a was a 


c, 21: ſet. 10. | fort of money uſed by the Engli/ſh-Saxons, equal in value 
Allowance to proprietors of malt damaged in barges, | to our halt-crown : For Thorn, in his Chronicle, tells us, 


&c. go Geo. 1. c. 3. [+ 35: that ancuſa ft pondus duorum ſolidorum & ſex denariorums 
Malt for exportation not to be charged, 12 Geo. 1. | And with him agrees Du Cange, in verbo Iita Plena, 
C. 4+ ſett. 48. EE where he ſays, that twenty mance make fifty ſhillings 3 
Allowance on exported malt, 12 Geo. I. c. 4. ſet. 59. | for manca and mancuſa are promiſcuouſly uſed in the vid 
3 Geo. 2. c. 7. ſed. 14- | | books for the ſame money, But Spelman and Somner ſay, 


Penalty of mixing malt of different wettings, 2 Ges. 2. | that mancuſa was equal to our mark. Cowell, edit. 1727+ 
6.3% feft. 11. Mancheſter, Its collegiate church, how viſitad'e, 


Perperual duties on malt, &c. 33 Geo. 2. £. 7. 2 Ges, 2: ©: 296 ; 
Regulation for ſecuring the payment of malt duties, | MWantiple, ( Manceps,) A caterer, an officer anciently 
and to prevent mixtures, 3 Geo. 3. c. 13. in the Temple, now called The Steward. - This officer 


Malt-mulna, A quern or malt mill. The word oc- | ſtill remains in colleges in the univerſities. Cowell. 
curs in Matt. Paris's Lives of the Abbots of St. Albans, Sc. Mandamus, Is a writ commanding the execution of 
__ Malt:thot, u/t-jer, Some payment for making malt. | an act, where otherwiſe juſtice would be obſtructec, or 
Slverit de malt-ſhot termins circumeifionis Demini 20 | the King's charter negleQed, iſſuing regularly only It 
denarics. Sornner of Gavelkind, p. 27. caſes relating to the publick and the government ; _ i 

| | | thereivr 


I 


M A N 


—_ a prerogative writ, being grantable only 
herfore termen a Fuſtice of the nativn 1s concerned, 
; Bac, Abr- 527. 4 Mod. 281, 6h 

And in this ſenſe and uſe of it, it is ſaid by ome to 

f modern date, and to owe Its original to Bagg's caſe 
wh 4.) but others hold it far more ancient, and 
- wh are inſtances of ſuch a writ in the reigns of 
4 and Ed. 3. and that it is founded on the words 


:n Magna Charta, cap. 29. 1 Lev. 2% Palm. 51. 
Sg —_ an eſtabliſhed remedy, and every day made 
ſe of, to oblige inferior courts and magiſtrates to do that 
p hes which, without ſuch writ, they are in duty, and 
y virtue of their offices, oblived todo; and is a writ of 
ht, which the ſuperior court 1s obliged to iſſue in the 
wy form, without impoſing any terms on him who 
Paned 5 it; and therefore where a mandamus was granted, 
to oblige Aa corporation to proceed to the eleCtion of a 
capital burgeſs, and being afterwards moved, that a day 
ſhould be fixed for the election, that all parties might have 
notice ; for that otherwiſe the perſon obtaining the man- 
Zimus might fteal an election by ſurprize ; the court re- 
fuſed to grant the motion, and held, that their power 
was only to command an election, but not to preſcribe 
the manner of it, which was left to the law, and which 
muſt make it good or bad accordingly. 3 Bac. Abr. 528, 
Paſch. 6 Geo. 2. in B. R. The King v. Mayor and Bur- 
veſham. 
b: fo be a writ of right, yet the court ſeldom 
grants it, without giving the party, to whom it is prayed, 
a day to ſhew cauſe againſt it z alſo ſuch matter muſt be 
Jaid before the court, by which it may appear, that the 
party is intitled to it ; and therefore on a motion for a 
mandamus, to reſtore the Regiſter of the Blackſmith's 
company, the court refuſed it, becauſe they did not pro- 
duce their charter, or a copy of it, with an affidavit ; for 
this being a private corporation, they held they could not 
take notice thereof, as they will of a town, &c. without 
ſuch previous information. 3 Bac. Abr, 528. Mich. 
4 Geo, 2. in B. R. 


1. Where a mandamus /ies to reftore or admit a perſon to 


an office. 

2. Where mandamus lies t2 inferior courts and magi- 
frrates, to oblige them to do juſtice, 

3. From what court this writ iſſues, to whom to be di- 
refed; and by whom to be returned. | 

4. Of inforcing obedience to the writ, compelling a return, 
and what ſhall be deemed a good return. 


5. Of traverſing the return, taking 1/ſue thereon, remedy 
for a falſe return, and of awarding a peremptory man- | 
damus, | | 


t. Where a mandamus lies to reſlore or admit a perſon 
to an office. 


Herein we muſt obſerve, that the caſes in the books 
on this head are ſo unſettled and contradictory, that it is 
hardly poſſible to fix on any general rule, whereby to de- 
termine in what inſtances the court of K. B. having a 
ſuperintendency over all inferior courts and magiſtrates, 
will grant a mandamus or not ; for though in general it be 
laid down as a rule, that where a man is refuſed to be 
admitted, or wrongfully turned out of any office or fran- 
Chiſe that concerns the publick, or the adminiſtration of 
juſtice, he may be admitted, or reſtored by mandamus ; 
yet it beipg ſtill a matter of controverſy, what ſhall be 
faid a publick office, or ſuch as relates to the admini- 
ration of juſtice z and as the court of Jate has rather ex- 
tended than contraQed this remedy, it will be neceſffary, 
for the better apprehending hereof, to inſert _ the cales 
themſelves, in which the court has granted or denied a 
mandamus, 11 Co. 93. Bagg's caſe, 1 Sid. 112. Same 
rule laid down by Glyn Ch. Juſtice. ; 

It is clearly agreed, that the court of King's Bench, 
having a ſuperintendency over all inferior courts and ma- 


M A N 
only errors in judicial proceedings, but alſo extrajudicial 
errors and miſdeme:inors, tending to the breach of the 


controverſy, debate, or any manner of miſgovernment z 
ſo that no fort of injury, whether publick or private, can 
be comniitted, but what may be reformed and puniſhed 
according to the due courſe of law. 11 Co. 98. 4 Inf: 
1. A 
And on this foundation it has been adjudged, and ad-' 
mitred in variety of caſes, that if a mayor, zlderman, 
member of a corporation, having a franchiſe and freehold 
therein, be refuſed to be admitted, or being admitted, be 
turned out or disfranchiſed without juſt cauſe, he may 
have his remedy by writ of mandamus. 11 Co. 94. Bagg's 
cale, 2 Bulſt, 122. Stile 299, 457. KRaym. 12, 431, 
437. 1 Yen. 302. oy | 
Burt it muſt appear what the cflice is; and therefore a 
mandamus to (wear one, who was elected to be one of 
the eight men of Aſhburn court, was denied ; becauſe it 
was not ſpecially inſerted, what the nature of the office 
was, fo as the court might be able to determine, whether 
it were ſuch a place for which a mandamus will lie, or not. 
2 Med. 316. | 
A mandamus lies to reſtore a town-clerk, being ar 
ofhce of a publick nature, and ſuch as relates to the ad- 
miniſtration of juſtice ; but if a corporation have a power 
by their charter to have a town-clerk, who {hzI| con- 
tinue durante beneplacito of the mayor and aldermen ; by 
this they have an aibitrary power of turning him out at 
pleaſure, and need not, to the return of a mandamus, af- 
lign any reaſonable cauſe for their condut herein, Noy 
78. Stile 457. 1 Vent. 57. 1 Sid. 461. 1 Lev. 291, 
Dighton v. Mayor of Stratford upon Avon, 

90 a mandamus lies for a recorder and a clerk of the 
peace ; for theſe are offices of a publick nature, and re- 


143, 153. 4 Med. 31. 

| It 1s admitted by all the books which ſpeak of this 
matter, that a mandamus lies to reſtore a ſteward of a 
court leet ; but ſome hold, that a mandamus does not lie 
to reſtore a ſteward of a court baron, becauſe but a pri- 
vate office, and ſuch as does not concern the adminiſtra- 


is judge of that part of the court which concerns copy- 
holds, and is therefore an officer concerned in the admi- 
niſtration of juſtice. 2 Sid. 112. Raym. 12. 1 Sid. 40. 
1 Vent. 153. 4 Mad. 334. Comb, 127, 2 Lev. 18. 
S. P. expreſsly by Hale C. J. | 

It hath been adjuged, that a mandamus lies to reſtore 
one to an attorney's place in an inferior court ; becauſe 
his is an officer concerning the publick juſtice, and is 
compellable to be an attorney for any man ; and has a 


549: 
& a mandamus was granted to the mayor of Reading, 
for an attorney of B. KR, who was prohibited to praQtiſe 


1 Mod. 23. | 

It hath been adjudged, that a mandamus lies to reſtore 
a ſexton ; tho?” as to this the court at frſt doubted ; be- 
cauſe he was rather a ſervant to the pariſh than an officer, 
or one that had a freehold in his place ; but upon a cer- 
tificate from the miniſter, and divers of the pariſh, that 


his life, and that he hath 24. a year of every houſe within 
the pariſh; they granted a mandamus direfted to the 
churchwardens. 1 Vent. 143, 153. 2 Lev. 18. 2 Keb, 
802. 1/le's caſe. | 

A mandamus lies to reſtore a churchwarden, being a 
temporal officer, and an office concerning the publick 
and therefore where to a mandamus to ſwear a church- 
warden, choſen according to the cuſtom, the archdeacon 
returned, that the perſon preſented was a poor dairy+ 
man who had no eſtate, was perſona minus habilis & #- 
donea for that office; the court granted a peremptory 
mandamus. 2. Sid. 112. 1 Vent. 143. 3 Med. 335. 
Comb. 417. Carth. 393. 1 Salk, 166. The King v, 


 Ciltrates, may by the plenitude of its power correct, not 


| Rees, 


Ye) 


peace, oppreſſion of the ſubje&, to the raiſing of faction, 


late to the adminiſtration of juſtice. Sile 452. 1 Vent. : 


tion of juſtice ; but others hold that it does ; becauſe he 


freehold in his place, 1 Lev. 75. 1 Sid. 152, 1 Keb. 


in an inferior court in Reading. 1 Vent. 11. 1 87d. 410. 


the cuſtom was to chuſe a ſexton, and that he held it for. 
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M A N 


So a mandamus hath been granted to reſtore a pariſh- 


| Clerk, choſen according to the cuſtom, being a temporal 


office. Stile 457. 2 Sid. 112. 1 Vent. 143. 3 Med. 
335- Comb. 105. 

So a mandamus was lately granted, to admit one Robert 
Trott to the office of a pariſh-clerk of Clerkenwell, being 
elected by the pariſh; it being ſhewn that the official had 
uſual] alitad to this office. King v. Doftor Henchman, 
official of the Conſiſtory court of London. .. 

So a mandamus lies for a {choolmaſter, or the uſher of 
a ſchool, if he be elected for life, although he be not a 
ſworn officer ; for this is a temporal office, in which the 
party hath a freehold. 2 Sid. 112. 1 Sid. 40. Stile 
457+ Comb. 144. | 
A mandamus lies to admit, reſtore, or diſcharge a con- 
ſtable; for he is a publick officer, and one whoſe office 
relates to the adminiltration of juſtice. 2 Roll. Rep. 82. 
x Roll. Abr. 535. 1 Salk, 175, 

Mandamus to proceed to eleion where a clauſe for 
holding over. Stran. 555. | 

Mandamus may be granted to go to an eleCtion, tho' 
there is a mayor de fatto, Stran. 1003. 

Granted to go to eleCtion, notwithitanding a dubious 
election de fato. Stran. 1157. 

Granted to elec corporation offigers, where there were 
wroneful officers in poſſeſſion, Stran. 1180. 

Granted peremptory on the reverſal of a judgment for 
the defendant. Stran. 697. Des 

Mandamus for a prebend, Stran. 1082, To admit a 
prebendary, Stran. 159. 

Lies for a chaplain where there is no viſitor. Stran. 


797: 


0 a univerſity, to reſtore to degrees, Stran. 557. 
To reſtore a ſchoolmaſter. Stran. 58. 
For a pariſh-clerk, ſexton, ſcavenger. Stran. 59. 
To ſwear an ale-taſter. Szran. 608. | 
R To ſwear a direQor of the amicable aſlurance. Stran. 
6. | 
yg EFT for yeoman of the wood wharf. Stran. 
+ "my 
yy en to admit a deputy regiſter. Stran, 893. 
A principal may have a mandamus to admit his deputy, 
Stran. 895. | 
To allow conſtables their expences of carriages for the 
troops. - Stran. 42, 93. | 
To reimburſe a ſurveyor of highways. Stran. 211. 


2. Where mandamus lies to inferir courts and magiſ- 
trates, to oblige them to do juſlice. 


The ccurt of King's Bench, having a ſuperintendency 


over all inferivr courts and magiſtrates, will oblige them 


to execute that juſtice which the party is intitled to, and 
which they are enjoined by law to do ; and of this there 
are multitudes of inſtances; as where the ordinary re- 
tuſes to grant the probate of a will to an executor, or to 

rant adminiſtration to the next of kin, he may be com- 
pelled thereto by mandamus; for theſe being things en- 
Joined by ſtatute, the temporal courts will take care that 
due obedience be paid to them. Stil. 7, 8. 1 Lev. 186, 
1 S:4. 293, Comb. 158, 450. 

But a mand:mus will not lie to oblige the ordinary to 
grant adminiſtration durante minor: &tate of an infant to 
the next of kin, this being a matter out of the ſtatutes, 
and therefore diſcretionary in the ordinary to whom to 
grant it; and if in ſuch caſe he grants it to an improper 
perſon, or inſiſts upon unreaſonable ſecurity, the redreſs 
muſt be by appeal; or, if in the laſt inſtance there be 
any remedy at Common law, it muſt be by prohibition. 
Hill. 4 Ges. 2. Smith's caſe in B. R. 

| $ if the teſtator makes F. S. his refiduary legatee, 
who by the eccleſiaſtical law is intitled to adminiſtration 
upon the executors renunciation ; yet if the ſpiritual court 
refuſe to admit him thereto, they cannot be compelled 
by mandamus ; for this is a matter purely of eccleſiaſtical 
conuzance, and out of the ſtatutes; and therefore the 


| party's redreſs muſt be by appeal. Mich. 7 Geo. 2, in 


B. R, King v. Betteſworth. 


'5 Geo. I. 


M A N 

_ If by the cuſtom of a corporation, &&c. a 
ving an apprenticeſhip thing: is at the end l x ogg 
Intitled to his freedom, and the mayor, &c. refuſe jo 
admit him thereto, they may be compelled by manday ry 
for this is an a& of publick juſtice, which the rk. 
court will ſee executed. x Lev. gl. 1 Sd, Wh "7 
Mod. 402. 6 Med. 227, 260. Carth. 448. 4 
_ So it hath been held, that a mandamus lies to the juſ 
tices of the peace, to oblige them to admit a perſon bs 
take the oath of allegiance, and to ſubſcribe according 
to the act of toleration, in order to qualify him to teach 
a diflenting congregation; and herein it is aid that 
the party ought to ſuggeſt whatever is neceſſary to intitle 
him to be admitted; and if that be not done, or if it be 
done, and the fa&t be falſe, that will be a good matter to 
return. 6 Md. 310. Peat's caſe, and vide 2 $9/s, $72 
6 Med. 229. Er 

So a mandamus lies to the juſtices of the peace, church. 
wardens and overſeers of tte poor, to oblige them to 
make rates for the relief of the poor. Comb. 422, 478 
To a juſtice of the peace to ſign a poor-rate. 5 Med. 
275. 

So mandamus's have been granted to oblige juſtices of 
the peace to diſcharge ifbacry, purſuant ak of d4 
liament made for the relief of inſolvent debtors, 4 
Shqw. 74. Comb. 203. Vide 6 Mod. 958. | 

So where by the ſtatutes 13 & 22 Car. 2. for eredin 
Newgate market, power is given to the mayor and alder- 
men of London to impanel a jury, who ſhall aſleſs and * 
adjudge what ſatisfaEtion and recompence ſhall be given 
to the owners of the grounds ; and that the verdi& of 
ſuch jury, on that behalf to be taken, and the judgment 
of the ſaid mayor and court of aldermen thereupon, and 
the payment of the money fo awarded or adjudged, 6c, 
ſhall be binding and concluſive to and againſt the 
owners, &c. and there being 15000 feet of the grounds 
of 7. S. taken away for this purpoſe, for which a jury 
being impanelled, afſeſſed and awarded two ſhillings a 
foot ; but the mayor and court of aldermen refuſing to 
give fentence or judgment thereupon, a mandamus was 
awarded to compel them to it, 1 Yent. 187. Raym. 214. 
Ambur/?'s caſe. 

And this general juriſdittion and ſuperintendency of 
the King's Bench over all inferior courts to reſtrain them 
within their bounds, and to compel them to execute 
their frogs Rene. whether ſuch juriſdiftion ariſes from 
ern charter, ſubſifts by cuſtom, or is created by 


a mo 
act of parliament, yet being in ſub/idium juſticie, has 
of late been exerciſed in variety of inſtances; as a ma- 
damus granted to the quarter-ſeflions to give judgment for 
abating a nuſance. 

So a mandamus was granted to the court of Sand- 
wich, to give judgment in an aſſault and battery. Mich. 
So a mandamus was granted to the ſheriff *s court in 
London, to give final judgment upon a writ of inquiry, 
Mich. 7. Geo, 1. Baily v. Brown. | 

So a mandamus was granted to the bailiff of Andover, 
to give judgment in a cauſe there depending ; but the 


| court in this caſe required an affidavit: of their refuſal, or 


elſe it ſhould be preſumed that the court would do right. 
Trin, 2 Geo. 2. | ; 

So a mandamus was granted to the corporation of L:- 
ow qa to hold an aſſembly for doing the publick buſt- 
neſs, which was making leaſes. M/4:ch. 8 Geo. 1. 

But though theſe kind of writs are daily awarded (0 
judges of courts to give judgment, or to proceed in the 
execution of their authority, yet are they never granted 
to aid a juriſdiction, but only to enforce the execution 
of it ; nor are they ever granted where there is another 
proper remedy, and therefore will not lie to an officer 0 
an inferior court, as to a ſerjeant at mace, an apparitor, 
&c. to compel them to execute their duty ; for theſe ar? 
ſervants to their reſpeQive courts, and puniſhable by the 
judges of them; and for the ſuperior court to interpoſe 
in obliging ſuch inferior officers, would be to ufurp the 
authority of the court, which has a proper juriſdiction 
over its own officers, and which alone 1s aniwerable 52 

1 
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.erior court for the execution of ſuch authority ; | 
” es where a mandamus ifJued to the Brag A 
of Trinity college, Cambridge, commanding him to exe- 
cute a ſentence of deprivation, pronounced by the biſhop 
of Ely, as viſitor of the college, againſt Dr. Bently, the 
maſter of that college; and it appearing on the face of 
the writ, and by the return, that” the biſhop himſelf or 
the King were viſitors, the court held, that no mandamts 
would lie z for taking the biſhop to be general viſitor, as 
the writ ſuppoſes, he is the proper perſon to carry his 
own ſentence into execution, having power tam in capite \ 
am in membris z and if the vice-maſter refuſes obedience 
to his mandate, he may pronounce ſentence of depriva- 
tion againſt him, and he will be immediately ouſted by 
the judgment; or taking the crown to be viſitor, the 
vice- maſter may be puniſhed by commiſſioners appointed 
by the crown; one of which ways the court held to 
be the proper one to compel the vice-maſter to do his 
duty. Hill. 9 Geo. 2. in B. R. The King v. Dr. Walker. 
A mandamus lies to deliver up the enſigns of an of- 
fice, or the papers or records of a publick nature to a 
ſucceſſor; as a mandamus to deliver the mace, and 
_ other enſigns of mayoralty to the ſucceeding mayor; 
ſo a mandamus to a town-clerk, to deliver feveral 
books which belonged to the corporation. 1 S:d. 31 
5 Mod. 314. Comb. 102, | 
A mandamus lies to oblige corporations to chooſe pro- 


per officers, which if they neglected to do, this by the. 


Common law was a forfeiture of their charter z and tho” 
by the Common law, upon the death of a mayor within 
his year, which was the at of God, and an ordinary 

contingency, the court of - þ Bench was authorized 
to grant a mandamus immediately to fill up the vacency ; 
yet upon an omiſſion to elect at the charter-day, or upon 
the removal of an officer unduly choſen, there was no 
power to compel an eleion before the day came round 
again to ſupply thoſe defects. See Coponation., 

Mandamrs to a judge in nature of a procedendo. Stran. 
113. 
To juſtices of peace to give judgment in an exciſe 
caſe. Stran, 530. 

Graated to commit adminiftration generally: Stran. 
$$2- 

To take ſecurity on articles of the peace. Stran. 835. 

MMandamus to the clerk of a company to deliver books. 
Stran. 879. | 
th produce the books at the next aſſembly. Stran. 
949. | 
Granted to attend a court Jeet. Stran: 1207. 
No mandamus lies for a lefturer. Stran. 1192. 
| Lies not to ſwear in one who has had judgment on an 
information againſt him for an uſurpation. Stran. 625. 

To call a veſtry for the eleCtion of churchwardens, re- 
fuſed. S$!ran. 686. 

Mandamus lies not to grant a licence to keep an ale- 
houſe. Stran, 881. 

Lies not for an adminiſtrator durante minori atate. 
Stran, 892. 

No peremptory mandamus pending error on aQion for 
falſe return, &$tran. 983. | 

Refuſed to make a rate to reimburſe the expence of 
defending an indictment, Stran. 63. | 

o mandamus lies to infert particular perſons in a 

poor's rate. Stran, 1259. | 


3: From what court this writ iſſues, to whom to be di- 
rected ; and by whom to be returned. 


T his general jurifdiftion and ſuperintendancy is now 
only exerciſed by the court of King's Bench, as the ſupreme 
court, of reſtraining and keeping all inferior courts and 
magiſtrates within their proper bounds, and obliging 
them to exccute that juſtice with which they are inveſted. 
3 Bac. Abr. 540. 

And though a mandamus may. iſſue out of Chancery, 
yet on a motion to the Lord Keeper, to grant a manda- 
tory writ to the Chief Juſtice of the King's Bench, to 
command him to ſizn a bill of exceptions, and a prece- 


_ on, where in a like caſe ſuch a writ had iſſued 
OL, . 


MAN 


| out of Chancery to the judge of the ſheriffs court i 


London; the Lord Keeper denied the motion, for that the 
precedent produced was to an inferior court, and he 
would not preſume but the Chief Juſtice of England 
would do what ſhould be juſt in the caſe. 1 Yern. 175: 
But though the court of King's Bench be ntrefled 
with this juriſdiftion of iſſuing out of mandamus's, yet 
are they not obliged to do fo in all caſes wherein it may 
ſeem proper, but herein may exerciſe a diſcretionary 
power, as well in refuſing as granting ſuch writ;z as 
where the end of it is merely to try a private right; 
where the granting it would be attended with manifeſt 
hardſhips and difficulties, &c. ſo even ſince the ſtatute 
11 Geo, 1. for obliging corporations to ele& officers, it 


hath been held, that this court hath a diſcretionary 


power of refuſing a writ for that purpoſe, but may firſt 
receive information about the election, and, if difſatiſ- 
fied about the right, may ſend the parties to try it in an 
information; Hill 8 Geo. 2. The King v. Mayor and 
Burgeſſes of Tintagel i# Cornwal. ; 
Alſo in a doubtful 'caſe, the court of King's Bench 
may award a mandamus to be conſidered of further on 
the return, which may give more light, and diſcover 
more fully the juſtneſs of granting or refuſing it, and on 
ſuch return either eſtabliſh or quaſh the writ. 1 Sid. 
169. 1 Lev. 23. 2 Lev. 14. 2 Show. 74. - Carth. 
h Ca, Law Eq. 49- | ; 
he writ is to be direted to him, who by law is obli- 
ged to execute it, or to do the thing thereby required ; 
and therefore where a mandamus was granted to the 
mayor, &c. of Norwich, it was moved, that the ſenſe 
of the mayor differed from the majority of the corpora- 
tion, and that he would execute the writ z whereas the 
corporation were for returning an excuſe, &c, and they 


prayed, that the mayor might be ordered to deliver the 
writ to the reſt of the corporation. Sed non allocatur ;- 


for he is the head and principal, and take your courſe 
againſt him. 2 Salk. 432, Jol. 
If a mandamus be directed to the two bailiffs of a 


town to ſwear in other bailiffs, and they objeR, that 


having ſworn in others, and being now no longer bai- 
liffs, and that the writ not being direfted to them in 
their natural capacities, they are not obliged to pay any 


obedience thereto; the court notwithſtanding obliged 


them to return the writ ; for if the perſon ſworn in by 
them had no right to be choſen, they ſtill continue bai- 
liffs, and ought to obey the King's writ. 6 od. 133. 
The King v. the Town of Clitheroe. | 
But where a mandamus was direted to the church- 
wardens of /. to reſtore A. to the office of ſexton, and 
ſerved upon the late churchwardens, after their office was 
expited; and a rule being made to ſhew cauſe why an 
attachment ſhould not go, for not obeying the manda- 
mus ; and the whole matter being diſcloſed by affidavit, 
the court allowed as a good reaſon for their not returning 
the writ, that they at the time of the writ delivered to 
them were not churchwardens. Tr:n. 5 Geo. 2. in B. R. 
The King v. Churchwardens of Wrexham. 
A mandamus to the mayor, aldermen and capital bur- 
cefles of D. viz. Whereas A. and B, &c. removed the 


party complaining from his office of burgeſs, comman-_ 


ding them to command A. and B, to reſtore him, was 
quaſhed, for that it is abſurd, that the writ ſhould be di- 
reed to one perſon to command another. 2 Salk. 436. 
The DPueen v. the Mayor, &c. of Derby. 

The writ is to be returned by him to whom it is di- 
rected; and if any other return it in his name, without 
his privity and conſent, an aQiion on the caſe lies againſt 
him; al 
grant an attachment. S#in. 368. Carth. 500. Comb. 
422. 2 Show. 505. | 

If a mandamus be direted to the mayor, &c. and the 
mayor, who is the moſt principal and proper perſon, re- 
turns and brings in the writ; the court upon affidavits 
will not examine, whether there was the ſenſe of the 
majority, but will receive it, and leave the parties to 
puniſh the mayor for the miſdemeanor, if he be guilty ; 
but a peremptory mandamus will be granted, if the re- 
turn be falſified, Carth. 500, The King ver. Mayor, 

7 SS &c, 


Re, th 


————_— wo — nn c—_—_— —— " _ 


"wr 


it is ſuch an offence, for which the court will 
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So a mandamus hath been granted to reſtore a pariſh- 
clerk, choſen according to the cuſtom, being a temporal 
office. Stile 457. 2 Sid. 112. 1 Vent. 143. 3 Med. 
335- Comb. 105. | : 

So a mandamus was lately granted, to admit one Robert 
Trett to the office of a pariſh-clerk of Clerkenwell, being 
elefted by the pariſh; it being ſhewn that the official had 
uſually admitted to this office. King v. Doftor Henchman, 
official of the Conſiſtory court of London... 

So a mandamus lies for a ſchoolmaſter, or the uſher of 
a ſchool, if he be elected for life, although he be not a 
ſworn officer ; for this is a temporal office, in which the 
party hath a freehold. 2 $S:4., 112. 1 Sid. 40, Stile 
457+ Comb. 144- Y 

A mandamus lies to admit, reſtore, or diſcharge a con- 
ſtable; for he is a publick officer, and one whole office 
relates to the adminiltration of juſtice, 2 Roll. Rep. 82. 
1 Roll. Abr. 535. 1 Salk, 175, 

Mandamus to proceed to eleftion where a clauſe for 
holding over. Stran. 555. 

Mandamus may be granted to go to an eleCtion, tho! 
there is a mayor de fatto. Stran. 1003. ; 

Granted to go to eleCtion, notwithſtanding a dubious 
election de fatto, Stran. 1157. 

Granted to elect corporation officers, where there were 
wrongful officers in pollefſion. Stran. 1180. 

Granted peremptory on the reverſal of a judgment for 
the defendant. Stran. 697. 

Mandamus for a prebend. Stran. 1082, To admita 
prebendary, Stran. 159. 

Lies for a chaplain where there is no viſitor, Stran, 
G; 0 a univerſity, to reſtore to degrees. Stran. 557. 

To reſtore a ſchoolmaſter. Stran. 58. 

For a pariſh-clerk, ſexton, ſcavenger. Stran. 59. 

To ſwear an ale-taſter. Stran. 608. 

: To ſwear a direQor of the amicable aſſurance. Stran. 
696. 

gf / SO for yeoman of the wood wharf. Stran. 
832. 

gy REL to admit a deputy regiſter. Stran, 893. 

A principal may have a mandamus to admit his deputy, 
Stran. 895. 

To allow conſtables their expences of carriages for the 
troops. Stran. 42, 93. 

To reimburſe a ſurveyor of highways. Szran. 211. 


2. Where mandamus lies to inferior courts and magiſ- 
trates, to oblige them to do juſtice. 


The ccurt of King's Bench, having a ſuperintendency 
over all inferior courts and magiſtrates, will oblige them 
to execute that juſtice which the party is intitled to, and 
which they are enjoined by law to do ; and of this there 
are multitudes of inſtances ; as where the ordinary re- 
tuſes to grant the probate of a will to an executor, or to 
grant adminiſtration to the next of kin, he may be com- 
pelled thereto by 9mandamns ; for theſe being things en- 
Joined by ſtatute, the temporal courts will take care that 
due 6 By Pate be paid to them. St]. 7, 8. 1 Lev. 186. 
1 S:4. 293%, Comb. 158, 450- ROY 

But a mand:mus will not lie to oblige the ordinary to 
grant adminiſtration durante minori etate of an infant to 
the next of kin, this being a matter out of the ſtatutes, 
and therefore diſcretionary in the ordinary to whom to 
grant it; and if in ſuch caſe he grants it to an improper 


' perſon, or inſiſts upon unreaſonable ſecurity, the redreſs 


muſt be by appeal; or, if in the laſt inſtance there be 


| any remedy at Common law, it muſt be by prohibition. 


Hill. 4 Ges. 2. Smith's caſe in B. R. 

So if the teſtator makes F. $S. his reſiduary legatee, 
who by the eccleſiaſtical law is intitled to adminiſtration 
upon the executors renunciation ; yet if the ſpiritual court 
refuſe to admit him thereto, they cannot be compelled 
by mandamus ; for this is a matter purely of eccleſiaſtical 
conuzance, and out of the ſtatutes; and therefore the 
party's redreſs muſt be by appeal. Mich. 7 Geo. 2, in 
B. R., King v. Betteſworth. | 


| the payment of the money fo awarded or adjudged, &:, 
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If by the cuſtom of a corporation, tc. a 
ving an apprenticeſhip there, is at the end l x ruptens 
intitled to his freedom, and the mayor, &c, refuſz po 
admit him thereto, they may be compelled by mandamn 9 
for this is an a& of publick juſtice, which the 
court will ſee executed, 1 Lev. 91. 1 Sid. 6s ja 
Mod. 402. 6 Med. 227, 260. Carth. 448. 7.13 
_ So it hath been held, that a mandamus lies to the juſ 
tices of the peace, to oblige them to admit a perſon þ 
take the oath of allegiance, and to ſubſcribe accorditie 
to the a&t of toleration, in order to qualify him to teach 
a diſſenting congregation; and herein it is ſaid that 
the party ought to ſuggeſt whatever is neceſſary to intitle 
him to be admitted; and if that be not done, or if it be 
done, _ = — be falſe, that will be a good matter to 
return. od. 310. Peat's caſe, and v1 , 
6 Med. 229. , . T : ks 
So a mandamus lies to the juſtices of the peace, church. 
wardens and overſeers of tte poor, to oblige them to 
make rates for the relief of the poor. Comb. 422, 478 
To a juſtice of the peace to ſign a poor-rate. 5 Ma. 
275: 
So mandamus”s have been granted to oblige juſtices of 
the peace to diſcharge priſoners, purſuant to ad of par- 
liament made for the relief of inſolvent debtors, 2 
Shgw. 74. Comb. 203. Vide 6 Mad. 97—8. 
So where by the ſtatutes 13 & 22 Car. 2. for eredin 
Newgate market, power is given to the mayor and alder- 
men of London to impanel a jury, who ſhall aſleſs and 
adjudge what ſatisfaEtion and recompence ſhall be given 
to the owners of the grounds; and that the verdi& of 
ſuch Jury on that behalf to be taken, and the judgment 
of the ſaid mayor and court of aldermen thereupon, and 


ſhall be binding and concluſive to and againſt the 
owners, Tc. and there being 15000 feet of the grounds 
of 7. S. taken away for this purpoſe, for which a jury 
being impanelled, aſſeſſed and awarded two ſhillinss a 
foot ; but the mayor and court of aldermen refuſing to 
give ſentence or judgment thereupon, a mandamus was 
awarded to compel them to it, 1 Yert. 187. Raym. 214, 
Amburſ?s caſe. | 

And this general juriſdittion and ſuperintendency of 
the King's Bench over all inferior courts to reſtrain them 
within their bounds, and to compel them to execute 
their | neagyr os whether ſuch juriſdiction ariſes from 
a modern charter, ſublifts by cuſtom, or is created by 
act of parliament, yet being in ſub/idium juſticie, has 
of late been exerciſed in variety of inſtances; as a ma- 
damus granted to the quarter-ſeſſions to give judgment for 
abating a nuſance. 

So a mandamus was granted to the court of Sand- 
wich, to give judgment in an aſſault and battery. Mich. 
5 Geo. 1. | 

So a mandamus was granted to the ſheriff *s court in 
London, to give final judgment upon a writ of inquiry, 
Mich. 75. Ger, 1. Baily v. Brown, 

So a mandamus was granted to the bailiff of Andzver, 
to give judgment in a cauſe there depending ; but the 
court in this caſe required an affidavit of their refuſal, or 
elſe it ſhould be preſumed that the court would do right. 
Trin. 2 Geo. 2. ; 

So a mandamus was granted to the corporation of L:- 
—__ to hold an aſſembly for doing the publick bull- 
neſs, which was making leaſes. Mt. 8 Geo. 1. 

But though theſe kind of writs are daily awarded to 
judges of courts to give judgment, or to proceed in the 
execution of their authority, yet are they never grarte 
to aid a jurifdiction, but ly to enforce the execution 
of it ; nor are they ever granted where there is another 
proper remedy, and therefore will not lie to an officer of 
an inferior court, as to a 'ſerjeant at mace, an apparitor, 
&c. to compel them to execute their duty ; for theſe are 
ſervants to their reſpeQive courts, and puniſhable by the 
judges of them; and for the ſuperior court to interpoſe 
in obliging ſuch inferior officers, would be to uſurp the 
authority of the court, which has a proper juriſdiction 
over its own officers, and which alone 1s anſwerable 10 


T 


M A N 

the ſuperior court for the execution of ſuch —_— ; 
and therefore where a mandamus Hued to the vice-maker 
of Trinity college, Cambriage, commanding him to exe- 
cute a ſentence of deprivation, pronounced by the biſhop 
of Ely, 2s viſitor of the college, againſt Dr. Bently, the 
maſter of that college; and it appearing on the face of 
the writ, and by the return, that"the biſhop himſelf or 
the King were viſitors, the court held, that no mandamts 
would lie; for taking the biſhop to be general viſitor, as 
the writ ſuppoſes, he is the proper perſon to carry his 
own ſentence into execution, having power tam in capite 1 
vam in membris z and if the vice-maſter refuſes obedience 
to his mandate, he may pronounce ſentence of depriva- 
tion againſt him, and he will be immediately ouſted by 
the judgment 3 or taking the crown to be viſitor, the 
vice- maſter may be puniſhed by commiſſioners appointed 
by the crown; one of which ways the court held to 
be the proper one to compel the vice-maſter to do his 
duty. Hill. 9 Geo. 2. in B. R. The King v. Dr. Walker. 

A mandamus lies to deliver up the enſigns of an of- 
fice, or the papers or records of a publick nature to a 
ſucceſſor; as a mandamus to deliver the mace, and 
other enſigns of mayoralty to the ſucceeding mayor; 
ſo a mandamus to a town-clerk, to deliver ſeveral 
books which belonged to the corporation. 1 $zd, 31 
5 Mod. 314. Comb. 102. 

A mandamus lies to oblige corporations to chooſe pro- 
per officers, which if they neglected to do, this by the 
Common law was a forfeiture of their charter; and tho' 
by the Common law, upon the death of a mayor within 
his year, which was the a&t of God, and an ordinary 
contingency, the court of King's Bench was authorized 
to grant a mandamus immediately to fill up the vacency ; 
yet upon an omiſſion to elect at the charter-day, or upon 
the removal of an officer unduly choſen, there was no 
power to compel an eleQion before the day came round 
again to ſupply thoſe detects. See Topoation, 

Mandamrs to a judge in nature of a procedendo. Stran. 
113. 
To juſtices of peace to give judgment in an exciſe 
caſe. Stran, 530. 

Granted to commit adminiſtration generally: Strar. 
$52- 

To take ſecurity on articles of the peace. Stran. 835. 
iAandamus to the clerk of a company to deliver books. 
Stran. 879. 


qo produce the books at the next aſſembly. Stran. 


Granted to attend a court Jeet. Stran: 1207. 
No mandamus lies for a leQturer. Stran. 1192. 
| Lies not to ſwear in one who has had judgment on an 
information againſt him for an uſurpation. Stran. 625. 
* To call a veſtry for the eleCtion of churchwardens, re- 
fuſed. Stran. 686. | 
Mandamus lies not to grant a licence to keep an ale- 
houſe. Stran, 881. 
Lies not for an adminiſtrator durante minori etate. 
Stran, 892. 


No pere:mptory mandamus pending error on ation for 
falſe return, S$tran. 983. 

Refuſed to make a rate to reimburſe the expence of 
defending an indictment. Stran. 63. | 

No mandamus lies to infert particular perſons in a 
poor's rate. Stran, 1259. | 


3: From what court this writ iſſues, to whom to be di- 
rected ; and by whom to be returned. 


T his general jurifdiftion and ſuperintendancy is now 
only exerciſed by the court of King's Bench, as the ſupreme 
_ Court, of teſtraining and keeping all inferior courts and 

magiſtrates within their proper bounds, and obliging 
them to exccute that juſtice with which they are Fa 
3 Bac. 4br. 540. | 

And though a mandamus may iſſue out of Chancery, 
yet on a motion to the Lord Keeper, to grant a manda- 
tory writ to the Chief Juſtice of the King's Bench, to 
command him to fi2n a bill of exceptions, and a prece- 


dent produced, where in a like caſe ſuch a writ had iſſued | 


Vor. 1I. 


MAN 


| out of Chancery to the judge of the ſheriffs court it 


London; the Lord Keeper denied the motion, for that the 
precedent produced was to an inferior court, and he 
would not preſume but the Chief Juſtice of England 
would do what ſhould be juſt in the caſe. 1 ern, 175: 

But though the court of King's Bench be intruſted 
with this juriſdiftion of iſſuing out of mandamus's, yet 
are they not obliged to do fo in all caſes wherein it may 
ſeem proper, but herein may exerciſe a diſcretionary 
power, as well in refuſing as granting ſuch writ ; as 
where the end of it is merely to try a private right; 
where the granting it would be attended with manifeſt 
hardſhips and difficulties, &c, ſo even ſince the ſtatute 
11 Geo, 1. for obliging corporations to ele& officers, it 
hath been held, that this court hath a diſcretionary 
power of refuſing a writ for that purpoſe, but may firſt 
receive information about the election, and, if diffatiſ- 
fed about the right, may ſend the parties to try it in an 
information; Hill 8 Geo. 2. The King v. Mayor and 
Burgeſſes of Tintagel i# Cornwal. 

Alſo in a doubtful cafe, the court of King's Bench 
may award a mandamus to be conſidered of further on 
the return, which may give more light, and diſcover 
more fully the juſtneſs of granting or refuſing it, and on 
ſuch return either eſtabliſh 
169. 1 Lev. 23. 2 Lev. 14. 2 Show. 74. Carth. 
A. Ca, Law Eq. 49. 

he writ is to be direfted to him, who by law is obli- 
ged to execute it, or to do the thing thereby required ; 
and therefore where a mandamus was granted to the 
mayor, &c. of Norwich, it was moved, that the ſenſe 
of the mayor differed from the majority of the corpora- 
tion, and that he would execute the writ z whereas the 
corporation were for returning an excuſe, &©c, and they 


writ to the reſt of the corporation. Sed non allocatur 
for he is the head and principal, and take your courſe 
againſt him. 2 Salk. 432, 701. 

If a mandamus be direed to the two bailiffs of a 
town to ſwear in other bailiffs, and they obje&, that 
having ſworn in others, and being now no longer bai- 
liffs, and that the writ not being direted to them in 
their natural capacities, they are not obliged to pay any 
obedience thereto; the court notwithſtanding obliged 
them to return the writ; for if the perſon ſworn in by 
them had no right to be choſen, they ſtill continue bai- 
liffs, and ought to obey the King's writ. 6 Med. 133. 
The King v. the Town of Clitheroe. 

But where a mandamus was direted to the church- 
wardens of /. to reſtore A. to the office of ſexton, and 
ſerved upon the late churchwardens, after their office was 
expited; and a rule being made to ſhew cauſe why an 
attachment ſhould not go, for not obeying the manda- 
mus ; and the whole matter being diſcloſed by affidavit, 
the court allowed as a good reaſon for their not returning 
the writ, that they at the time of the writ delivered to 
them were not churchwardens. Trin. 5 Geo. 2. in B. R. 
The King v. Churchwardens of Wrexham. 

A mandamus to the mayor, aldermen and capital bur- 
ceſles of D. viz. Whereas A. and B. &c. removed the 
party complaining from his office of burges, comman- 


The Dueen v. the Mayor, &c. of Derby. 

The writ is to be returned by him to whom it is di- 
reed; and if any other return it in his name, without 
his privity and conſent, an aQtion on the caſe lies againſt 
him; alſo it is ſuch an offence, for which the court will 
grant an attachment. Skin. 368. Carth. 500. Comb. 
422. 2 Shaw. 505. | 

If a mandamus be direted to the mayor, &c. and the 
mayor, who is the moſt principal and proper perſon, re- 
turns and brings in the writ; the court upon affidavits 
will not examine, whether there was the ſenſe of the 
majority, but will receive it, and leave the parties to 
puniſh the mayor for the miſdemeanor, if he be guilty ; 


but a peremptory mandamus will be granted, if the re- 


turn be — Carth. 500, The King ver. Mayor, 
5 &c. 
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or quaſh the writ. 1 Sid. 


prayed, that the mayor might be ordered to deliver the 


ding them to command A. and B, to reſtore him, was 
quaſhed, for that it is abſurd, that the writ ſhould be di- 
reed to one perſon to command another. 2 Salk. 4.36. + 
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&c. of Abingdon. 2 Salk. 431. S. C. and leave given 
by the _— to file an information againſt the mayor, 


4. Of inforcing obedience to the writ, compelling a return, 
and what ſhall be deemed a good return, 


On every mandamus there regularly iſſues an alias anJ 
p!uries, to oblige the party to return the writ z but the 
court of King's Bench may niake a peremptory rule to 
return the fi:{t wiit; and in caſe of diſobedience grant 
an attachment z alſo by the ſtatutes 9 Ann. and 11 Geo. 1. 
Perſons, who are by law required to make returns to 
mandamus's, in ſuch caſes as are within the ſtatutes, muſt 
make their return to the firſt writ of mandamus. 2 Salk, 
429, 434. 6 Med. 25. Skin. 669. 

If an attachment iſſues for not returning a mandamus, 
and the ſheriff, who is to ſerve the proceſs, takes bail 
thereupon, this is ſuch a miſdemeanor, for which an at- 
tachment will be granted againit him; for theſe are not 
like attachments in Chancery, for want of an anſwer, 
which are only as attachments of proceſs, but are writs 
on contempt in nature of executions, and fo not bailable 
by the ſheriff, Mich. g Ger. 2. The King v. Baſkerville, 
ſheriff of Shropſhire. | ; | 

It a mandamzis is awarded for electing an officer, and 
there is an equality of votes, ſo that the eletors cannot 
agree; it is laid, that they ſhall be all brought up as in 
contempt, and Jaid by the heels till they do agree. 6 
Med. 152. 

Ay every mandamus iſſues upon a ſuppoſal of ſome 
breach and diſobedience of the law, or neglect of the 
party's duty to whom it is directed, the return thereto 
mult be certain to every reſpect ; and therefore it is ſaid, 
not to be ſufficient to offer ſuch macter as the party may 
falſify in an aCtion, but allo ſuch matter mutt be alleged, 
thit the court may be able to judge of it, and deterinine 
whether the party's conduct be agreeable to law or not. 
1 Salk. 432. 1 Vent. 111. 

Therefore, if to a mandamus to the Lord Preſident and 
Counſel of the Matches, to admit a perion to the exercile 
of the office of deputy ſecretary, the return is, that nr 
uit tempore receptionis brevis deputatus conſlitutus ; this is 
naught; for if he were made his deputy before, the 
return was true; unleſs he made him his deputy at the 
very inſtant of the receipt of the writ. 1 ent, 110. 
The King v. Clapham. 

To a mandamus to admit a perſon alderman, the party 
may return, that he was qualified, or that he was 
not eleed ; alſo ſeveral cauſes may be returned, but they 
mutt be conſiſtent; and therefoie if the return admits a 
cod cletion, and afterward avoid it by matter repug- 
tant, this is naught. 2 Saik 4.36. The Queen v. Mayer, 
&c, of Norwich. | 

A mandemus to ſwear one into the place of town- 
clerk ; the return was, that upon the election B. had 18 
voices, and the party who ſued the mandamus but 17; 
and that they ſwore in. B. and it was held a bad return, 
being argumentative, when it ſhould be expreſs and di- 
ret, that he was not choſe. 6 Med. 39. 

A mandamus was granted to reſtore the recorder of 
Barnſtable, direAed to the mayor of the corporation ; and 
hereturned, guod non conſtat nobis, that he was ever elected ; 
and the return adjudged inſufficient, and the reſtitution 
awarded, Raym. 152. 

So where to a mandarrus, to reſtore a town-clerk, it 
was returned, that he nunguam deLito mods admiſſus ; and 
it was held a bad return, being a negative pregnant, and 
involving matter of law, when the plain fact only ſhould 
be returned, ſo as to enable the court to Judge upon it 
and the party to bring his aCtion, in caſe it were falſe 
1 Sid. 209. 1 Keb. 655, 716, 733. © 

But if the mandamrs ſuggeſt, that he was debite elettus, 
a return, guod non ſuit debite eleftus is 200d, becauſe it 
anſwers the ſuggeſtion in the writ. Carth. 170, Lam- 


bert's cale. 2 Salk. 433. 5 Md. 11. S. P. 
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5. Of traverſing the return, taking 
for a falſe return, and of awarding 
damus. 


iſſue thereon, remedy 
a Peremptary man- 


The party to the return of a mandamus could not tra 
verie nor interplead, which is one reaſon why the utmoſt 
certain:y was tequired in ſuch return, 1 Vent, x11 
Salk. 4.32. | | Rr ” 

But now by the ſtat, g Ann. cap. 20, reciting that 
divers perſons had illegally intruded themſelves into, ang 
taken upon them to execute the office of mayors, bailiffs 
port-reeves, and other offices within cities, towns Wy 
porote, buroughs and places ; and the great difficult, of 
determining, where the office was annual, the right to 
the ſame, within the compals of the year, or where it 
was not annual, the dithculty of determining the right 
before the perſons had done divers acts prejudicial to the 
peace and order of ſuch city, &c, and reciting the great 
difficulty perſons illegally turned out, or refuſed to be 
admitted, lay under, and the dilatorineſs and expence at- 
tending the proceedings on writs of mandamus ; it is there. 
fore enacted, That as often as, in any of the caſes afore. 
ſaid, any writ of mandamus ſhall iflue out of the King's 
Bench, the courts of ſeſſions of counties palatine; or out 
of any the courts of the grand ſeſſions in Yales, and 
a return fhall be made thereunto, it ſhall'and may be 
'awful to and for the perſon or perſons, ſuing or proſe. 
cuting ſuch writs of mandam?s, to plead to or traverſe all 
or any the material facts contained within the ſaid re- 
turn; to which the perſon or perſons making ſuch return 
th-ll reply, take iflue or demur ; and tfuch further pro- 


{| <<edings, and in ſuch manner ſhall be had therein, for the 


determination thereof, as might have been had if the 
perſon or perſons, ſuing ſuch writ, had brought his or 
their aCtion on the cale for a falſe return; and if any 
iſſue ſhajl be joined on ſuch proceedings, the perſon or 
perſons ſuing ſuch writ, ſhall and may try the fame in 
tuch place, as an :ſiu2 joined in ſuch aCtion on the caſe 
tihoulsd or might have been tried; and in cafe a verdict 
{hall be found for the perſon or perions ſuing ſuch writ, 
or jud zment given for him or them on demurrer, or by 
nil dicit, or for want of a replication or other pleading, 
he or they ſhill recover iis and their damages and coſts, 
in fuch manner as he or they might have done in ſuch 
action on the caſe as aforeſaid; ſuch coſts and damages 
to be levied by captas ad ſatisfacizndum, fieri facias or 
elegit, and a pzremptory writ of mardamas {hall be granted 
without delay, for him or them for whum judgment 
ſhali be given, as might have been, if ſuch return had 
been adjudged inſufficient; and in cafe juigment ſhall 
be given for the perſon or perions making luch return 
to fuch writ, he or they ſhall recover his or their colts 
of ſuit, to be levied in manner aforeſaid. 

It is clearly agreed, that for a falſe return to a man- 
damus an action on the cale lies; as if upon a mandamus 
to reſtore T, S. to his place of burgels of P. the mayor, 
&c. return a good cauſe, the matter of which is falſe, 
an action lies tor the falſe return, 11 Co, 99. Bagg's 
caſe. | | Ts, 

Alſo it hath been adjudged, that where the return is 
made by ſeveral perſons, the action may be either joint 
againſt all or levera], being founded on a tort or injury ; ' 
as if made by the mayor and aldermen, the aCtion may 
be brought againſt the mayor only ; and if upon evidence 
it appears, that he voted avyainſt the return, but was 
over-ruled by the majority, the plaintiff will be nonſuited, 
Carth. 171-2. Sir Peter Rich v. Pilkington, Lord Mayzr 
of London. 6 Med. 152. S. P, 

Alſo if the matter concerns publick government, and 
no particular perſon is ſo far intereſtzd, as to maintain 
an action, the court will grant an information againſt the 
particular perſons that male the return. 2 Salt. 374- 

If the return be inſufficient, or fallifed in an action 
on the caſe, the court regularly grants a peremptory maz- 
damas, either to admit, reſtore or diſcharge, &c. the 


party, as the caſe requires. 11 C9. 99. 
But the action which fallifies the return, is to be 


| brought in that court out of which the mandamus illued ; 


and 
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and therefore where in an ation on the caſe in C. B, for 
a falſe return to a mandamus, judgment was given for the 
plaintiff on demurrer ; yet the court of B. R. refuſed a 

eremptory mandamus ; becauſe every mandamus recites 
the fact prout nobis conſtat per recordum, which cannot be 
faid in this caſe, as the court cannot take notice of the 
records of the Common Pleas. 2 Salt. 428. Skin: 670. 
& C, For more learning on this ſubjett, fee 3 Bac. Abr. 
and 15 Vin. Abr. tit. Mandamus. | 

MPandamus, Was alſo a writ that lay after the year 
and a day, where in the mean time the writ called Diem 
clauſit extremum had not been. ſent out to the eſcheator, 
commanding him to inquire of what lands holden by 
kaight-ſervice the tenant died ſeiſed, &c,, See F, N. B. 
561. Dyer 209. pl. 19. 248. pl. 81. Lamb. 36. 

Mandamus, Was allo a writ or charge to the ſheriff, 
to take into the King's hands all the lands and tenements 
of the King's widow, that, againſt her oath formerly 
given, marrieth without the King's conſent. Reg. fol. 
295- See (Uidow, 

Mandatary, ( Mandatariu:,) He to whom a charge or 
commandment is given. Alſo he that obtains a benebtce 
by mandamus. £1 | 
© Bandate, (Mandatum,) Is a commandment judicial 
of the King, or. his juſtices, to have any thing done for 
diſpatch of juſtice, whereof there is great variety in the 
table of the Regiſter Judicial, verbs Mandatum. We 
read of the biſhop's mandates to the ſheritts, 31 El:z. c. 9. 
Cowell, edit. 1727. 

Mandati dies, andre or Maundy Thurſday, the day 
before Good-Friday, when they commemorate and prac- 
tiſe the commands of our Saviour, in waſhing the feet of 
the poor, &c. as our Kings of England have long prac- 
tiſed the good old cultom on that day of waſhing the 
feet of the poor men, in number equal to the years of 
their reign, and giving them ſhoes, {tockings and money. 
Id. ib, | | 


WBandats9 panes, Loaves or bread given to the poor, 


upon Maundy Thuiſday. 14. 16. 

Manente3, Was anciently uſed for tenentes, or tenants, 
Concul. Synodal. apud Cloverſho. Anno 822.. qui in ſolo alieno 
manent; and it was not lawful for them or their chil- 
dren to depart without leave of the lord. : 

Mangonare, To buy in the market. $: venient ad 
mercatum qui mangonant in caſes & butiro, Leg, Athel- 
red, apud Brompton, Cap. 24. 

Mangonellus, A warlike inſtrument made to caſt 
ſmall ftones againſt the walls of a caſtle. Cell, ed. 1727. 

Manipulus, Was an handkerchief which the prieſt 
always had in his left hand. 14. th. 

Banner, (from the Fr, manter, or marner, i. e. manu- 
trattare, ) To be taken with the manner, is where a 
thicf having ſtolen any thing, is taken with the ſame 
about him, as it were in his hands; which 1s called 
flagrante delifto, $. P. C. 179. Such a criminal is not 
bailable by law : And anciently, if one guilty of felony 
or larceny had been freſhly purſued, and taken with the 
manner, and the goods fo found upon him had: been 
yrought into court with him, he might be tried imme- 


diately, without any appeal or indictment and this is ſaid | 


to have been the proper method of proceeding in ſuch 
- manors which had the franchiſe of infangthefe. 7. P. C. 
201. '8. P. C. 28. 2 Hawk. P.C. 211. 

Manning, ( Hanopera,) A day's work of a man; in 
ſome ancient deeds there is a reſerve of ſo much rent, 
and ſo many mannings. Cowell, edit. 1727. _ | 

Mannire, Is where one is cited to appear in court, 
and {tand to the judgment there. It difters from bannire : 
for though both ſignify a citation, yet one 1s a citation 
by the adverſary, and the other by the judge. Leg. HT. 1. 
. cap 10. Du Cange. : 

Mannopus, ( Manrpera,) Goods taken in the hands 
of an apprehended thief. * Corvell, edit. 1727. 

Wannus, A horſe, a pad or ſaddle horſe. In the 
laws of Alfred, we find man: theef, for a horle-ſtealer. 
Cowell, edit. |. >", Pens 

WBan2, (Manerium,) Seems to be derived of the Fr, 
manzgur, habitatio, or rather from manends, of abiding 
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there, becauſe the lord did uſually reſide there. E/? feas 
dum nbile partim vaſſalis (quos tenentes vecanius) ob certa 
fervitia conceſſum; partim Domino in uſum familie ſux, 
cum juriſdittone in vaſsalles, oh conceſsa fradia reſervatum. 
Que vaſcallis, conceduntur, terras dicimus tenementales, 
que domino reſervantur dominicales. Tottm vero feodum 
dominium appellatur, olim baronia z unde curia que huic 
preeft juriſdiftioni hodie curia baronis nomen retinet. 
Skene de verb. frgnif. ſaith, it is called manerium quaſi 
manurium, becauſe it is laboured by handy-work: lt is a 
noble fort of fee granted partly to tenants for certain ſer- 
vices to be performed, and partly reſerved to the uſe of 
his family, with juiiſdiction over his tenants for their 
farms, "That which was granted out to tenants, we call 
tenementales ; thoſe reſerved to the lord, were dominicales : 
the whole fee was termed a lordſhip, of old a barony ; 
from whence the court, this is always an appendant to 
the manor, is called The court baron, Touching the ori- 
ginal of the manors, it ſeems that in the beginning there 
was a Circuit of ground granted by the King to ſome 
baron or man of worth, for him and his heirs to dwell 
upon, and to exerciſe ſome juriſdiction more or leſs 
within that compaſs, as he thought good to grant, per- 


the ſame, as he by his grant required ; and that after- 
wards this great man parcelled his land to other meaner 
men, enjoining them ſuch ſervices and rents as he thought 
good, and fo as he became tenant to the Kino, the inferiors 
became tenants to him, See Perkin's Reſervations 670. 
and Horne's Mirror of Fuftice, lib. 1. cap. De Roy Alfred, 
and Fulbeck, fol. 18. And according to this our cuſtom, 
all lands holden in tee throughout France are divided into 
feeffs and arrieri fieffs, whereof the former are ſuch as 
are immediately granted by the King ; the ſecond, ſugh 
as the King's feudataries do again grant to others, Gre- 
goru Syntagm. lib. 6. cap. 5. num. 3. In theſe days a 
manor rather fignifieth the juriidition and royalty incor- 
poreal, than'the land or fite, For a man may have a 
manor in groſs, (as the law termeth it) that is, the right 
and intereſt of a court- bzron, with the perquiſites there- 
unto belonging, and another or others have every foot of 
the land; MAztchin, fol. 4' Broke, hoc titulo per totum. 
Bratton, lib. 4. cap. 31. num. 3- divideth munerium into 
capitale & non capitale, See fee, A manor may be 
compounded of divers things, as of a houſe, arable land, 
paſture, meadow, wood, rent, advowſon, court-baron, 
and ſuch like ; and this ought to be by Jong continuance 
of time, beyond the memory of man; for at this day a 
manor cannot be made, becauſe a court-baron cannot now 
be made, and a manor cannot be without a court-baron, 
and ſuitors or frecholders, two at the.leaſt ; for if all the 
freeholds, except une, eſcheat to the lord, or if he pur- 
chaſe all, except one, there his manor is gone cauſa qa 
ſupra, although in eommon ſpeech it may be 1o called. 
Cowell. edit, 1727, See Copphold, and 15 Fin. Abr. 
tit. Manor, | 

Manie, (Mar/us, vel manſa), An habitation or farm : 
Alſo an hide of land; and the poſfetlors of ſuch were 
called manentes, Spelman. _ 

anſcr, A baſtard. Cowell, edit. 1727. . 
anſisn, (Man/io, a manends,) According to the de 

finition of Brafon, /ib. 5. cap. 28. num. 1. Is a dwet- 
ling conſiſting of one or more houſes, It is moſt com- 
monly taken for the lord's chief dwelling=houſe, within 
his fee, otherwiſe called the capital meſsuage, or chief ma- 
nor-place, Bratton, (ib. 2. cap. 26. Manfion, amongſt 
the ancient Romans, was a place appointed for the lod. 
zing-of the Prince, or ſoldiers in their journey; and in 
this ſenſe we read primam manſ/tonem, &c. It is probable, 
that this word manſion doth in ſome conftruction fignity 
ſo much land as Bede calleth familicm in his Ecelefraſtical 


Words, verb. Hida terre ſaith, that that which he cal- 
leth familiam, others fince called manenterm wel man- 
fam, Manſus & manſum, veu may read in the Feudif?s, 
and in Skene de verbor. Significat. verbo Manſus., ce 
Skene, verbo Manſus. "| he Latin word manjia. in the 
charter granted by King Kenulfius to Rychin, Abbot of 

| | Abingdzn, 


2 


forming ſuch ſervices, and paying ſuch yearly rent for 
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M A N 
Abiigden, and mentioned by Sir Edward Coke in his Re- 
port De Ture Regis Eccleſraſtico, ſeems to _—_— a Cer- 
tain quantity of land. tda vel manſia. at. Weſtm. 
in Anno 857. And in a charter of Edward Conf. it is 
written manſa. Vide Hiſt, of Paul's, fol. 189. Bracton, 
lib. 5. tract. 5. par. 1. Manfto Vl poterit conflrutta ex 
pluribus domibus vel una, gue erit habitatio una & ſola ſine 
vicino, etiam & f; alia manſio fit vicinata non erit villa, 
guia villa eft ex pluribus manſionibus vicinata & collata ex 
pluribus vicinis, Fleta, lib. 6. cap. 51, Sometimes man- 
fio ſignifies a family, as, Terram 50 manſionum, &c. 
conci/ium Cloveſhoe, anno 800, But that which in ancient 
Latin authors was called hida, was afterwards called man- 


ſio, 1, e. as much land as one plough could till in a year. 
Cowell, edit. 1727. . 


Manllaughter, ( Homicidium) Is the unlawful killing 
of a man, without a prepenſed malice. As when two 
that formerly meant no harm one to another meet toge- 
ther, and upon ſome ſudden occaſion falling out, the one 
killeth the other, J/e/2. part. 2. Symbol. tit. [ndiftments, 
ef. 44. I differeth from murder, becauſe it is not done 
with foregoing malice: And from chancemedley, becauſe 
it hath a preſent intent to kill. And this is felony, but 
admitted to the benefit of clergy for the firſt time 
Staundf. pl. cor. lib. 1. cap. 9, and Brafon, cap. g. yet 
it is confounded with murder in-the ſtatute, Anno 28 Ed. 
3. cap. 11. See Yomiride,, - 

Manſum capitale, 'The chief man/a, or manor-houſe, 

or court of the Lord, Corvell, edit. 1727. 
. Wanſura and Malura, Are uſed in Demeſday and 
other ancient records, for Aan/iones vel habitacula villico- 
rum. Cowell, edit. 1727. 

MWanſus, Anciently a tarm. Selden's Hi/t. of Tithes, 

ag. 02. 
7 'Wanſus pesbyteri, The manſe or houſe of reſidence 
of the pariſh priett; the parionage or vicarage houſe, 
Pareoch. Antiq. þ. 431+ mM 

MWanualia beneficia, The daily diſtributions, or por- 
tions of meat and drink allotted to the canons and other 
members of cathedral churches for their preſent ſub- 
ſiſtence. Cowell, edit, 1727. 

Manualis obedientia, Sworn obedience, or ſubmiſ- 

fion upon. oath, Cowell, edit. 1727. 
— Manucaptio, Is a writ that lies for a man who being 
taken uponſuſpicion of felony, and offering ſufficient bail for 
his appearance, cannot be admitted thereto by the ſheriff, 
or other having power to let to mainpriſe. F, N, B. 
_ fol. 249. See Mainpute, How diverlly it is uſed, fee 
the Reg. Origin, in the table, and Pryn's Animadyerſcons, 
fel. 268. | 

Sanuel, (anuelis,) Any thing whereof preſent pro- 
fit may be made, or that 1s employed or uſed by the 
hand. Staundf. Prereg. fol. 54. As a thing in the ma- 
nuel occupation of one, that is actually uſed or employ- 
ed by him. Cowell, edit. 1727. 

Manufactures, Certain wrought ware prohibited to 
be 1mported.. 3 Ed. 4. c. 4+ 5 El. c. 7. 10 Ann. c. 
19. ſed. 1067. 

anufaftures may be'imported from Ireland, 3 Ed. 4. 
C 4. ett. 3. 

Maſters of crafts and magiſtrates of cities may ſearch 
manufactures, 3 E4. 4. c. 4. ſed. 4. | | 

Certain manufactures prohibited to be imported by 
ſtrangers, 1 R. 3. c. 12. 

Pins permitted to be imported, 27 El. c. rx. 

Foreign wool—cards to be imported, 39 El. c. 14. 

Foreign bone-lace, cut-work, imbroidery, fringe, band- 
ſtrings, buttons and needle-work, prohibited to be impor- 
ted or fold, 13& 14 Car. 2. c. 13. 9& 10 W.3.c. 
9. Repealed from the taking off the prohibition of the 
woollen manufaCtures in Flanders, 11 & 12. 7. c. 11. 

Foreign wool-cards, card- wire and iron wire not to be 
imported, 13 & 14 Car, 2.c. 19. 

All perſons may work in manufaQtures of hemp or 
flax, or tapeſtry, 15 Car. 2. c. 15. 

Againſt frauds in.the manufactures of woollen, linen 
and iron, 1 A#r. /t. 2. c. 18. 13 Geo. 2. c. 8. 

Wages to be paid in money, 1 Ann. fe. 2.c. 18. /. 6. 
10 Ann. c. 16. /. 6. 13 Geo. 2.c. 8, /. 6. 
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M A N 
Reguiations to prevent frauds by man res 
len, hes or bow 13 Geo, 2. c. p. noone 
Penalties on manutaQturers in leather im 
work, 13 Geo. 2. c. 8. ſe, 4. 
ManufaCturers in leather fat be 
money, 13 Geo. 2. cap. 8. ſet. 6. 
Regulations of the manufaQures in woollen, linen 
iron leather, &c. and for the payment of their wa ” 
22 Geo. 2. C. 27. ail 


Penalty on ſeducing manufaQturers out of the kingdom 
23 Geo. 2. c. 13. ; 


Penalty on exporting utenſils of the filk and woollen 
manufaCtures, 23 Geo. 2 c. 13. ſet. 2. 

Officers of cuſtoms ſhall ſeize ſuch utenſils & 
found on board any ſhip, 23 Geo. 2. c, 13, ſe#, Fi 

Penalty on captains of ſhips permitting prohibited tools 
to be put on board, 23 Geo. 2. c. 13. ſea. 5, 

Penalty of ſigning cockets for exporting tools, 6: 
23 Geo. 2. c. 13. ſett, 6. - Br, 

Manumillion (Manumiſio, ) Is the freeing of a vil. 
lain or ſlave out of his bondage: The form of it, in the 
Congueror's time, Lombard in his Archaion. fol. 126, 
ſetteth down in theſe words, $7 quis velit ſervum ſuum 
liberum facere, tradat eum vicecomiti, per manum dextram 
in pleno camitatu, & quietum illum clamare debet a jure 
ſervitutis ſue per manumiſſionem ; & oftendat ei liberas 
portas & wias, & tradat ei libera arma, icilicet lanceam tg 
gladium, & deinde liber homo efficitur. Some alſo were 
wont to be mazumitted by charter. Vide Broke, tit. Vil- 
lenage, fol. 305. The terms of the law make two kinds 
of manumiſſion, one expreſſed, the other implied : Mauu- 
miſſion expreſſed is, when the lord makes a deed to his vil- 
lain, to infranchiſe him by this word manumittere, the 
manner of which in old time was thus: The lord, in 
preſence of other perſons, took the bond-man by the 
head, ſaying, { will that this man be free, and thereupon 
ſhoved him forward out of his hand. Mfanumiſſion im- 
plied is when the lord makes an obligation for payment 
of money to him at a certain day, or ſueth bim, when 
he might enter without ſuit; or granteth him an an- 
nuity, or leaſeth lands to him by deed, for years, or for 
life, and ſuch like. Cowell, edit. 1727. See Nief, 

Manu opera, Stolen goods taken upon a thiet appre- 
hended in the fat. See Mannopus, 


Manuopera, Cattle, or any implements uſed in huſban- 
dry. Mon. Ang. tom. 1. þ. 977. 

Manupaltus, Szpe obvenit in forenſs dialeFs, pro fa- 
mulo & ſerviente domeſtica, Spelman. Erit culpabilis 
tanquam de manupaſto, ( Manweod, cap. 16. n. 6.) 1. te. 
He ſhall be culpable, as of a thing done by his own hand, 
or by one of his family. Glo/. in x. Scriptor', So that 
manupaſius ſignifies a domeſtick : $; manupaſtus alicyjus 
accuſetur de furto. Leg. H. 1. cap. 66. 

Manupes, A foot of full and legal meaſure. Cowell, 
edit. 1727. 

Manus, Was anciently uſed for an oath, and for him 
that took it, a compurgator z as we often find in old 
records, Tertia, quarta, decima manu jurare ; that is, the 
party was to bring ſo many to ſwear with him, that they 
believed what he vouched was true ; if he ſwore alone, it 
was propria manu & unica, So in the viſitation of the. 
dioceſe of London by Rob. Winche!ſz, archibſhop of Can- 
terbury, a woman of Coggeſhale in Eflex accuſed of adul- 
tery—Aulieri hoc negantt purgatis ſexta manu extitit m- 
difta, i. e. She was to vindicate her reputation upon the 
teſtimony of ſix compurgators. Reg. Eccl Chri/ti Cant. 

Manus mediae 4 infimae homines. Men of 2 
mean condition, of the loweſt degree. Et plures me- 
diz manus guos ex juſtis & rationabilibus cauſis Rex pater 
exheredaverat. Radulphus de Diceto ſub anno 1112-—= 
Inferioris & infime manus hamo. Idem ſub, annis 11 38, 
1185, 

Banutenentia, Is a writ uſed in caſe of maintenance. 
Reg. Orig. fol. 182 & 189. See Maintenance. 

Manwonth, The price or value of a man's life or 
head ; for of old every man was rated at a certain prices 
according to his quality, which price was paid to the lord 


bezilling their 


paid their wages in 


in ſatisfaction for killing him. Cowell, edit, 1727: 


Mara, 


M' &- i 


Mara, A meer, moor, lake, pool, pond, or place of 
bog, marſh, &c. Parach. Antigq. 418. Cowell, edit, 
| "Harca, Is now Abd ſhillings and four-pence ; but 
| in the reign of Henry I. it was only fix ſhillings and a 

nny in weight; for the ſhillings as well as pence were 
then weighed, or went by weight ; and ſome were coin- 
ed, and ſome only cut in ſmall pieces. Now thoſe that 
were coined were worth ſomething more than the other, 
De tihindi hominis occiſi wera debent reddi, Sc. 3o fol. & 
5 denar. ad manbotam, idem hoadie 5 marcze de theſinds, 
7. e, thaino 120 ſol. qui factunt 20 marcas. Leg, H. 1. 
See Mark. 

Marcatu, The rent of a mark by the year. Aon. 1. 

. pag. 341+ | 
"arch (Earldom of) Grants of its lands are to be 
under the Great ſeal, 4 Hen. 7. c. 14. 

Marchers, or Lows marchers, Were the noble- 
men that lived on the marches of Hales or Scatiand, who 
in times paſt (according to Camden) had their private 
laws, & poteflatem vite & nects, like petty Kings, which 
are now aboliſhed by the ſtatute 27 H. 8. cap. 26. Ot 
theſe marchers, you may read Anno 2 H. 4. c. 18. 26 
H, 8. c. 6. and 1 Ed. 6. cap. 10, where they are called 
Lords marchers. And in old records the Lords marchers 
of Wales were called Marchiones de marchia IValliz. See 
Marquis, Wales, 

Marches (Marchia, from the Saxon mearc, /ignum 
limitaneum) Are the bounds and limits between us and 
Ilales, or between us and Scotland ; which Jaſt are divi- 
ded into we/t and middle marches. Stat. 24 Hen. 8. c. 9. 
4 Hen. 5. cap. 7. and 22 Ed. 4. cap. 8. The word is 
uſed in the ſtatute 24 Hen. 8. c. 12. generally for the 
precinQs of the King's dominions. Cowell, edrt. 1727. 

Marchet, (Marchetum ) opts pecuniaria in man- 
cipiorum filiabus maritandis. Brat. lib. 2. tit. 1. cap. 8, 
num. 2. Merchetum vero pro filia dare nom competit libe- 
ro hamini. Extenta Manerii de Wivenho, 18 Dec. 40 
Edw. 3. & alia. 13 Ed. 3. Anno Dom. 1230. Rich. 
Burr tenet unum meſuagium. E. debet tallagium, ſettam 
curiz & merchet hoc modo, quod /i maritare voiuerit filiam 
fuam cum quodam libero homine extra villam, faciet pacem 
_ demini pro maritagio, & fi eam maritaverit alicut cuſtumaris 
ville, nil dabit pro maritagio. Merchetum, hoc e/, quod 
ſochemanni & nativi debent ſolvere pro filtabus ſuis corrup- 
tis ſive defloratis 5 5. 4d. Reg, Abbathiz de Burgo, in 
Bibl. Cotton. T his cuſtom, with ſome difference, is in 
divers parts of England and J/ales, as alſo in Scotland, 
and in the iſle of Guernſey. See Spelman at Jarge on it, 
By the cuſtom of the manor of Dinever, in the county 
of Caermarthen, every tenant at the marriage of his 
daughter pays ten ſhillings to the lord, which in the Bri- 
tih language is called Gwabr-merched, 7, e. A maid's 
fee» The cuſtom for the lord to lie the firſt night with 
the bride of his tenant was very common in Scotland, and 
in the north parts of England : But it was abrogated by 
Malcolme the Third, at the inſtance of the Queen ; and 
inſtead thereof a mark was paid to the lord by. the 
bridegroom. Cowell, edit. 1727- 

Marchiare, To adjoin or border upon. Cowell, edit. 
1727. 

Marculus, A hammer, a mallet. 7. :6. 

Mares. See Howes, 

Mareſhal, Se Marthal, 

Marettum, (from the Fr. maret, a fen or marſh) 

arſh ground, which the ſea or great rivers overflow. 
Co. 1 Inft. fol. 5. a. | OP 

Marinarius, A mariner, a ſeaman. Marmariorum 
capitaneus, the admiral or warden of the ports, which 
offices were commonly united in the ſame perſon ; the 
word admiral not coming into uſe before the latter end 
of King Edw. 1. before which time the King's letters 
run thus Rex capitaneo marinariorum & erſdem 


marinariis ſalutem. Paioc. Antiq. pag. 322. 
> delay See Seamen, | 
ariſcus, Is a word uſed in Domeſday- Book, and fig- 
> puns or locus paludeſus, a marſhy or fenny ground. 
oL, Il, 


| 
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 MWaritagio amiſſo per defaltam, ls a writ for the 
tenant in frank marriage, to recover lands, &c. where- 


of he is deforced by another. Reg. fol. 171. 

Maritagium, That portion which is given with a 
dauvhter in marriage; See Glanwil; In alio mods accipitur 
aos ſecundum leges Romanas, Jecundum gquas proprie appella- 
tur dvs, id quod cum muliere datur viro, quod vulgariter 
dicitur maritagium. Lib. 2. c. 18, 

/aritagium, or mariiage, ſtrictly taken, is that right 
which the lord of the fee had to marry the dauvhters of 
his vaſſals after their death : Others tell us, it was that 
profit which might accrue to the lord by the marriage of 
one under age, who held his lands of him by knight's 
ſervice. This ſeems plain by the ſtatute of Merton, cap. 
7. Maritagium ejus qui infra etatem eff de vero Jure per 
tinet ad dominum feodi. 

Maritagium, habere, To have the free diſpoſal of an 
heireſs in marriage, a favour granted by the Kings of 
England, while they had the cuſtody of all wards or 
heirs in minority. Cowell, edit. 1727. 

Maritima Angliae, The emolument ariſing to the 

ing from the ſea, which ſheriffs anciently colleRted ; 
but was afterwards granted to the admiral. Pat. $8 Her; 
3. m. 4. Richardus de Lucy dicitur habere maritimam 
Aneliz. 

Mark, (Mera, from the Sax. mearc, 7. e. ſrenun:.) 
n ancient time we find mark of gold was eight "ounces. 
Stoww's Annals, pag. 32. and was valued at 67. in filver, 
Rot. Mag. pipe de anno 1 Hen, 2. or, as others write, 
61.135. 4d. Char. Reg. Joh. de dote B. Regine (quon- 
dam ux. R. Richardi.) Paten. 3 Feh. m. 17. n. 21. 
Al[Jignavimus ei pro dote ſua mille marcas argenti annuatim; 
135. 4d. computatis pro marca. See Marca, *Tis un- 
certain when it firſt came fixed to this particular value; 


Matthew Paris tells us, that-it was fo early as the year _ 
I194, In the life of Guarinus, abbot of St. Alban. Sheng 


de Verb. Signif. verb, Mark, faith, that in Tra&atu de 
ponderibus & menſuris, a mark ſignifieth an ounce weight 
or half a pound, whereof the dram is the eighth part, as 
the ounce is the eighth part of a mark, citing Caſſaneus 
de Conſuetud. Burg. Rub. prim, ſeft. 7. verb. Solz Tur- 
noys. A mark of filver is now 13s. 4d. Cowell, edit, 
1727. | | 

MWarket, ( Mercatus) Signifies with us emporium, 
and alſo the liberty or privilege whereby a town is en- 
abled to keep a mariet. Old Nat. Brev. fol. 149. So 
doth Bragton ule it, lib, 2. cap. 24. num. 6. & lib, 4. 
cap. 46. where he ſhews, that one market ought to be 
| diſtant from another Sex /ucas & dimidiam & tertiam 
| partem dimidie, The reaſon whereof both he and Fleta 
give in theſe words, Duia omnes rationabiles diete conſtant 
ex 20 milliaribus. Drvidatur ergo dieta in tres partes, 
prima autem matutina detur euntibus verſus mercatum, /e- 
cunda detur ad emendum & wendendum ; que quidem fuffi- 
cere debet omnibus niſi ſint forte mercatores /tatarit, qui 
merces depoſuerint & expoſuerint venales, quibus neceſſaria 
erit prolixior mora in mercatu, & tertia pars relinguitur 
redeuntibus de ' mercatu, ad propria, &c. Lib. 4. cap. 
28. ſeft. Item refert. By the ſtatute 27 H. 6. 5. all 
fairs and markets are forbidden to be kept upon any Sun- 
day, or upon the feaſts of the Aſcen/izn of our lord, Cor- 
pus Chriſti, or the Aſſumption of our blefled Lady ; 11 
Saints or Good Friday, except for neceſſary viuals, and 
in the time of harveſt, It was cuſtomary in former 
times, that moſt fairs and markers were kept on Sundays ; 
and in many places they are ſtill kept in the church- 
yard, This cuſtom fo far obtained, that though it was 
prohibited by ſeveral Kings, yet we ſee by the ſtatute be- 
fore-mentioned, it continued till the reign of Henry VT. 


This cuſtom is mentioned in Mat. Pariſ. Anno. 1200, 


Nundinas vero & mercata dominico die interdixit quod om- 


| nia que diebus dominicis per Angliam fieri conſueverunt, 


&c, See Faſrs and markets, and 15 Yin. Abr. tit. 
Markets ' T8, 21 5 
Market-towns, Penalty on perſons living - in the 
country, and ſelling by retail in market-towns, x & 2 
Phil. & M. c. 7. New Waodſ/tock excepted as to wool 


and yarn, 18 El. c, 21. 
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Marketzeld, or Marketgeld, Toll of the market. 
Caowelh, edit. 1727. FRED 
Mark-penny, Every I at A7alden, who had 


pipes or gutters laid out of their houſes into the ftreet, 
paid one penny. ill. 15 Ed. 1. Phillips of Purveyance. 

Marlbozough, 'I he honour of F/odfteck granted to the 

uke of 1ariborough in reward of the victory at Blen- 
beim, &c. 3 & 4 Ann. c. 6. The honours ſettled upon 
his poſterity, 5 Ann. c. 3- An annuity from the poſt- 
office ſettled on the Duke of AMariborough, 5 Ann. c. 4. 
For paying the arrears due for building Blenheim-houſe, 
1 Geo. 1. /l. 1. c. 12. feft. 34 

Marle, (Marla,) 1s a kind of earth or mineral, which 
men in divers counties of this kingdom calt upon their 
land to make it more fertile, It is alſo called maln. 
I7 Ed. 4. cap. 4. 

Marleberge, Statutes made there, 52 Hen. 3. 

WLarlerium, or Marletum, A marle-pit. Cowell, 
edit. 1727. 

Marque, (from the Saxon mearc, fignum,) We uſe 
the word in the ſame ſenſe to this day, when we ſay, 
Give ſuch a thing a mar# or ſign; but in our ancient 
ſtatutes it ſignifies as much as repriſals, as in ſtat. 4 HT. 5. 
cap. 7. where marque and repriſals are uſed as ſynonyma 3 
and letters of marque are found in the fame fignification 
in the ſame chapter. Cowell, edit. 1727. 

The law of marque in what caſes to be uſed, 27 Ed. 
3: fl. 2.c. 17. Letters of requeſt and letters of marque 

all be granted by the Chancellor to thoſe that are 
grieved againſt truce, 4 Hen. 5.c. 79. To be granted 
for gvods taken by the ſubjects of Denmart, 10 Hen. 6. 
c, 3. Goods taken on board enemies ſhips to be lawful 
prize, though belonging to foreigners in amity, 14 Hen. 6. 
c. 7. See Repiilal, ucſs, (Marchio,) 1 poi 

arquis., or r archio,) Is now a title 0 
_ yore, nun 2 Earl, and next after a Duke; 
| by the opinion of Hotoman, verb. Marchio in verbis Feu- 
dalibus, the name is derived from the German march, i. 
limes, ſignifying originally as much as cu/fos limutis, or 
comes & prefettus limitis, It was an ancient cuſtom 
among the Britains, and after them of the Saxons, to give 
the title of Regu/t to all lords that had the charge and 
cuſtody of marches and limits, See Selden's Mare Clau. 
lib. 2. tap. 19: From hence it was, that in the time of 
Richard the Scot came up firſt the title of Margueſſes, 
which is a governor of the marches ; for before that time, 
thoſe that governed the marches, were called commonly 
Lords Marchers, and not Marqueſſes, as judge Doderidge 
hath obſerved in his Law of Nobility and Peerage, under 
the title of Margueſſes, pag. 31. Marchiones /Pallie, 
viz. Rogerus de Mortuo Mari, Facobus de Audeley, Rogerus 
de Clifford, Rogerus de Leyburn, Hamo Extraneus & ile de 
Turbervilla, cum pluribus aliis, qui de bello pradifts de 
Lewes nuper fugerunt, &c. Matt, Weſtm, in anno 1264. 
Pag. 225. Ned, 

Marrow, Was a lawyer of great account in Henry 
VIlth's days, whoſe learned readings are extant, but not 
in print, Lamb. Eirenarch. lib, 1. cap. 10. | 

Marriage, (4faritagium,) Signifies not only the Jaw- 
\ ful conjunction of man and wife, but allo the intereſt of 
beſtowing a ward or a widow in marriage. Magna 
Cnarta, cap. 6. and Bradton, lib. 2. cap. 3. and allo it 
ſignifies lands given in marriage. Bratt. lib. 3. c. 34, 35. 
Cowell. | 

Marriage is a compaCt between a man and a woman 
for the procreation and education of children ; or an ex- 
change 


been firſt inſtituted as neceſſary to the very being of hu- 
man ſociety ; for without the diſtinCtion of families, there 
can be no encouragement to induſtry, nor any foundation 
for the care of acquiring riches ;. and therefore all well- 
ordered ſocieties have ſettled the ſolemnities of marriage, 
and ordained that the ſame ſhould continue during lite ; 
and the reaſon is, becauſe children grocuany arriving one 
after another, they have hardly done with the care of 
their education, till the parents are unfit for ſecond mar- 
riages ; and therefore it is convenient that mrs 
ſhoutd continue during life, that the mutual care of the 


pd 


of mutual vows, performed in the preſence of 
God, and with proper ceremonies; and ſeems to have 
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parents might be employed in making proviſio ie 

children ; and that the God and reſpec of their no 
might be repaid to both parents, without diſtraQion or 
confuſion 3 which could not be well done, if the marriagg 
was to be digoined, and their intereſt was to ſever after 
the concern of education was over : Beſides, the intereſt 
of marriage could not be conveniently carried on, if there 
were a proſpect that the marriage was any. otherwiſe to 
be determined but by death only ; for each perſon would 
be injuriouſly drawing out of the common ſtock, to the 
injury of their joint concern, and to the prejudice of the 
education of their oft-ſpring ; beſides that, ſuth a joint 
intereſt cannot be well and commodiouſly carried on 
without a mutual friendhip and endearment, which muſt 
be leſſened and deſtroyed by the proſpect, that the con- 
tract might be determined by the humour of either party, 
Hence it is, that fornication and all other luſts are un- 
lawful, becauſe children are begotten without any care or 
preparation for their education; and the crime of adul- 
tery receives this further aggravation, that it not only in- 
tails a ſpurious race on the party, for whom he is under 
ovligation to provide, but likewite deſtroys that peace and 
mutua] endearment which ought always to ſubliſt in the 
marriage ſtate, 3 Bac. Abr. 569, | 


I. What perſons may marry within the Levitical degrees, 


2. Of eſpouſals and marriage contratts ; and of the ſo- 
lemntzation and ceremonies requiſite ts a complete marriage, 


3. Of the offence of a forcible marriage, "and marrying 
.an infant female under the age of 16, without conſent of 
guardian. | 

| 


I. That perſons may marry within the Levitical degrees, 


Herein firſt, we muſt take notice of the ſtatute of 32 
H. 8. cap. 38. by which it is enated, ©* That no re- 
ſervation or prohibition . (God's Jaw excepted) ſhall 
trouble or impeach any marriage without the Levitical 
degrees z and that no perfon, of what eſtate, degree or 
condition foever he be, ſhall be admitted by any of the 
ſpiritual courts within the King's realm, or any his Grace's 
other lands and dominions, to any procefs,: plea, or alle- 
gation contrary to the ftatute.”” _ | | 

Since this ſtatute, it hath been clearly agreed, that if 
the Spiritual court proceeds to impeach or diſſolve a mar- 
riage out of the Levitical degrees, that then the Tem- 
poral courts are to prohibit them ;. for by that ſtatute all 
marriages, that are out of thoſe degrees, are declared to be 
good and lawful; and therefore if the Spiritual court 
moleſt perſons in doing that which is declared lawful to 
be done by the ftatutes of the realm, they are by the 
Temporal courts to be prohibited, becauſe they exceed 
their juriſdiction, thus bounded by the "Temporal law; 
but where the Jaw has not bounded them, their juriſdic- 
tion {ti]] continues z and therefore within the Levitical 
degrees they are til] judges of inceſt. Yaugh. 206, &c, 

e muft likewiſe obſerve, that if a perſon marry his 
couſin within the Levitical degrees, yet they continue 
huſband. and wife, till a ſentence of divorce be pro- 
nounced. 1 Roll. Abr. 340, 357. Yaugh. 208, 220. 

The degrees prohibited by the Levitical law, are ſuch 
as are ſaid to be againſt the law of nature, and ſuch as 
are againſt the divine poſitive law. E- 

Thoſe againſt the law of nature, are all marriages be- 
tween the aſcending and deſcending line in infinitum; and 
this is ſaid to be contrary to the law of nature, becauſe 
it tends to the deſtruction of the natural will of the 
Creator, which deſigned the preſeryation and continuance 
of ſuch inhabitants of the world as he originally created ; 
and all ats of men that tend to the deſtruQion of ſuch 
ſpecies, as murder of an innocent perſon, are ſaid to be 
againſt the law of nature; and therefore inceſt, between 
the aſcending and deſcending line, is contrary to the law 
of nature ; for the mother would never have preſerved 
and educated the female iflue, if it had been admitted to 
the father to have acceſs to them ; and fathers would ne- 
ver have educated and preſerved their male ifſue, if they 


might have aſcended the bed of their mothers. There's 
| alſo 
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alſo another reaſon why this is called unnatural, and 
that is, it deſtroys the natural duties between parents and 
children ; for the parent could never preſerve or main- 
tain that authority that is neceſlary for the education and 
overnment of his child z nor the chijd that reverence 
that is due to the parent in order to be educated and go- 
verned, if ſuch indecent familiarities were admitted, 
There likewiſe ſeems to be a natural reaſon againſt this, 
or any near intercourſe between collaterals, which is 
drawn from that which is obſerved in brute creatures, 
via. that it is neceſſary to croſs the ſtrain, in order to 
| continue the ſpecies. It may be, that there being the 
ſame tone and figure in the blood, and a ſimilar confor- 
mation of veſſels, the circulation of it becomes turpid and 
unaRtive z whereas a new mixture of others of the ſame 
kind, where there is a different figure and motion of the 
blood and ſpirits, may add a new vigour and ability to 
the animal ceconomy. Grot. de Fure 1, 5. YVaugh, 221, 
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of prohibited by the poſitive Divine law, are al] 
collaterals to the third degree and tho* this be not con- 
trary to the Jaw of nature, yet it ſeems eſtabliſhed on 
very ſtrong reaſons; for if a concourſe between brothers 
and ſiſters might be allowed, or their marriages be tole- 
rated, the neceſſity there is that they ſhould be educated 
together, and the frequent opportunities they have with 
each other, would fill every family with lewdneſs, and 
create heart-burnings and unextinguiſhable jealouſies be- 
tween brothers and ſiſters, where the family was nume- 
rous; and it would confine every family to itſelf, and 
hinder the propagating common love and charity among 
| mankind ; becauſe there would be a danger of taking a 
wife out of any family, if women were liable to be cor- 
rupted by ſuch vicious freedoms, T his prohibition is like- 
wiſe carried to uncles and aunts, nephews and nieces ; 
becauſe upon the death of the father and mother they 
come into the education of children /sco parentum ; and 
by conſequence it was neceflary to propagate the fame re- 
verence of blood in ſuch near degrees; and the uncle 
mizht have the ſame regard and command as a father, 
ak a niece the ſame duty as a daughter; it was alſo ne- 
ceſſary, in order to perfect the union of marriage, that 
the husband ſhould take the wife's relations in the. ſame 
depree, to be the ſame as his own without diſtinction, 
and fo vice key a ; for if they are to be the ſame perſon as 
was intended by the law of God, they can have no dif- 
ference in relations; and by conſequence, the prohi- 
bition touching affinity muſt be carried as far as the pro- 
hibition touching conſanguity, according to the text 
18th cap. Levit. ver. 16. The nakedneſs of thy brother's 
wife ſhalt thou not uncover; it is thy brother's naked- 
neſs. 

' The law in Leviticus, cap. 18. ver. 6. is, That none 
of you ſhall approach to! any that is near of kin, to un- 
cover their nakedneſs ; which words being general, muſt 
be underſtood and expounded by the examples from the 
th to the 20th verſe ; among which we find many pro- 
hibitions to collaterals in the third degree, both in affinity 
and conſanguinity z but there is no example of collaterals 
in the fourth degree, either in affinity or conſanguinity ; 
and therefore the law of marriage opens to relations in 
the fourth degree; and the Jewiſh lawyers, in computing 
their degrees, computed them according to the natural 
order of things; that is, from the prepoſitus up to the 
common ſtock, 
Which is the fair and natural order of computing proxi- 
mity ; and in this order of computation, couſin-germans 
are held to be of the fourth degree, and to have liberty 
to marry, Seld, Ux' Hebraica, lib. 1. cap. 4. 


This likewiſe was the ancient ſenſe of the Chriſtian 


church, and even of the church of Rome in the time of 
Pope Gregory ; for in writing to Au/tin biſhop of Canter- 
bury, he lays, In quarta generatione contracta matrimonia 
minime folverentur ; but afterwards, when they found that 
diſpenſations for inceſtuous marriages brought great profit 
fo the church of Rome, and knowing it had obtained 
univerſally in the Chriſtian church, that it was lawful to 
marry in the fourth degree, Pope Alexander II. began a 


and ſo down to the other relations ; 
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new computation of degrees ; and he ſaid, that the ſecular 
computation, which - was the computation of the Civil 
law, was not properly adapted to. the deciſions touching 
inceſtuous —— but they ought to compute up to 


the common flock, where the relation joined, becauſe 
there the blood was connected ; and therefore they com- 
puted the degrees according to the diſtance of the perſon 
remoteſt from the common ſtock ; for according as the 
remoteſt was diſtant from the common ſtock, fo they 
computed the reJations between the patties ; fo that the 
arſt couſins that are in the fourth degree, by the received 
computation in the Moſaick and Civil law, were now 
by the canonical computation thrown into the ſecond de- 
gree ; and bythis alteration of the computation of degrees, 
they forbad not only firſt couſins, but 'econd and third 
couſins to marry, unleſs they ubtained difpentations. 
Vaugh. 210. 

The intention of the ſtatute above-mentioned was to 
reſtore everything according to the prohibition expreſſed 
in the Jaw of God; and 'plainly, the Levitical compu- 
tation of degrees was in the manner they computed in 
the Civil law; and agreeably hereunto have been the re - 
ſolutions in our law. 

Hence it hath heen adjudged, that the marriage of two 
ſiſters, one after the other, was inceſtuous, being in the 
ſecond degree ; although it was objected, that the verſe in 
18 Levit. being, Thou ſhalt not take a wife to her ſiſter 
to vex her, &c. the prohibition relating to polygamy, to 
jealouſy and vexing, the reafon thereot ceaſed with the 
death of the firſt wife 3 in the ſame manner as if Moſes 
had ſaid, "Thou ſhalt not take a wife to her ſiſter to vex 
her, beſides the other in her life-time; but herein the 
court held, that tho” the vexing, in one part of the text, 
related to the life of the wife, yet by another part it is 
made unlawful for ever; and that from theſe words. 
None of you ſhall approach to any that is near of kin to 
him, to uncover their nakedneſs; which makes the 
nearneſs of kin the chief cauſe of the prohibition, and is 
the reaſon that runs through the whole chapter ; and that 
therefore the vexing refers only to the life of the wife, 
but the inceſtuous copulation is the ſame after her death, 
the nearneſs of kin ti}] continuing. Yaugh, 302. Hillv. 
Good, Carth. 271. S. P. admitted, | 

So it hath been reſolved, that marrying the ſiſter's 
daughter is inceſtuous, being in the third degree. Raym. 
464. Watkinſon v. Morgatron. 2 Jon. 191. S. C. 

So it hath been reſolved in variety of books and caſes; 
that the marriage with the wife's ſiſter's daughter was 
inceſtuous, being likewiſe in the third degree; and the 
degree of affinity being the ſame with conſanguinity. 
Moor 907. Cro. Eliz. 228. 4 Leon. 16, S. C. Man's 
caſe. 1 Lev. 254. 3 Keb. 660. Heb, 181. Noy 29; 
I Sid. 434. 2 Jon 118. 2 Show. 70. 5 Mod. 448. 
3 Lev. 364. 2 Lutw. 1075. | 

But upon a prohibition, for proceeding againſt a perſon 
in the eccleſiaſtical court who had married the widow 
and reli&t of his great uncle, it was adjudged, that ſuch 
marriage, being in the fourth degree, was out of the Le- 
vitical law, and therefore lawful: Yaugh. 206. 2 Vent. 9: 
Harriſun & ux* v. Dr, Burwell. | 

On a motion for a prohibition to the court of the 
| biſhop of Exon, for preſenting F- $. for inceſt, who had 
married the daughter of his brother of the half blood ; it 
was reſolved that no prohibition ſhould go ; for the court 
ſaid, tho? the brothers were not of the whole blood, yet 
were they brothers, and therefore the marriage inceſtuous 
they agreed, that if the father marries the mother, and 
the ſon the daughter, this was lawful enough ; and North 
cited the caſe of the Earl of Manche/ter, who had married 
his great aunt's husband's ſecond wife ; and this was held 
by Divines and Civilians a good marriage, for affinis mes 
affinis non eft mihi affinis. Mich. 30 Car. 2. in B, R, 
 Oxenham & ux* v. Gayre. | 

On a motion for a prohibition, for proceeding: againſt 
a perſon in the eccleſiaſtical court, who had 'married his 
ſiſter's baſtard-daughter ; it was urged for the prohibition, 


that tho* the Levitical law forbids a man to approach to 
any near of kin, to uncover their nakedneſs, yet that this 
; cannot 


CY 
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Eannot be intended of a baſtard, becauſe he is of kin to 
no perſon whatſoever, &c. But the court inclined not 
to grant a prohibition. 5s Mod. 168. Comb. 350. 
Habens v, Teſcott. | | 


2. Of eſpouſals and marriage contratts ; and of the fo- 


lemnization and ceremonies requiſite t9 a complete marriage. 


Stwinburne defines eſpouſals in this manner, ſpon/alia ſunt 
mutua repromiſſio nuptiarum rite inter eos, quibus jure licet, 
fafta; which comprehends firſt, That this promiſe muſt 
be mutual ; 26ly, That it muſt be done 7:7e, or duly ; 

dly, That it muſt be entered into by them who may 
[awfully marry. Swinburne of Eſpouſals, ſect. 11. 

Such contracts are divided into contracts in proaſents, 
and contraCts in frturo, 

A contradt in preſenti, or verba in preſenti, as I marry 
you, you and | are man and wife, &c. is by the Civil 
law eſteemed ipſum matrimomium, and amounts to an ac- 
tual marriage z which the very parties themſelves cannot 
diſſolve by releaſe, or other mutual agreement; it being 
28 much a marriage in the ſight of God, as if it had been 
in facie eccleſiz, with this difference, that if they coha- 
bit befor? marriage in face eccle/iz, they are for that pu: 
niſhable by ecclciiaſtical cenſures; and if after ſuch con- 
tract either of them lies with another, they will puniſh 
ſuch offender as an adulterer, Swinb. 74. 2 Salk. 438. 
6 Med. 155: 

A contract in futurs, as I will marry you, &c. may 
be enforced in the ſpiritual court, but ſuch contract either 
party may releaſe; alſo if either party marry another per- 
| fon, ſuch ſecond marriage diſlo]ves the contract, Swznb. 
fſe#t. 10, I1. 

But it hath been reſolved, that an ation will lie at 
Common law for the violation of ſuch an executory 
contraCt per verba de futuro, for the temporal loſs to the 
party; and although the party hath a- remedy in the ſpi- 
ritual court. But it ſeems, that by bringing an action 
at Common law, and that appearing on record, the re- 
medy in the ſpiritual court is aCtually releaſed ; for now 
in lieu of a performance of the contract he ſhall recover 
damages : Alſo the defendant ſhewing, that he hath been 
ſued for the ſame matter in the ſpiritual court, and pro- 
ducing a ſentence againſt the plaintiff, the plaintiff not- 
withſtanding any proof of his, will be nonſuited ; becauſe 
that they were the proper judges in the ſpiritual court, whe- 
ther it were a precontracl or not. 1 Leon. 147. 1 Kol. 
Abr. 22, Cro. Eliz, 79. Stile 295, Carter 233. 
Dickenſon v. Helecraft. 1 Salk. 24. 5 Med. 511. 6 
Ated. 172. 1 Salk. 120, 121. 

Such promiſes are good, though the time of marriage 
be not agreed on; but in ſuch caſe it is neceſlary, to in- 
title the party to his aAion, -to alledge that he offered to 
marry her, and that ſhe refuſed. Carth. 467. 


In an action againſt husband and wife, the plaintiff 


declared, that he promiſed to marry the defendant's wife 
while fole, and that ſhe the ſame time promiſed to take 
him for her hu: band, and averred, that he tendered him- 
ſelf, and that ſhe refuſed, &c. 'it was objected, that mar- 
riage was no advancement to a man, though it was toa 
woman ; allo, that no time was laid when this agree- 
ment was to have been executed ; but the court over— 
ruled both objections. Carth, 467. 1 Salk, 24. S. C. 
Harriſin ver. Cage & ux'. 5 Mod. 511. 2 Salk, 437. 
'S. P, and the dittinAtion between a man and woman ex- 
ploded. 

This ation muſt be founded on reciprocal promiſes ; 
and thercfore if the promiſe be on one ſide only, it does 
not bind, being only nudum patzum. 1 Salk. 24. 

But if a man of full age and a female of fifteen pro- 
mile to inter- marry, and afterwards he marries another, 
an aCtion lies againſt him ; for though ſuch promiſe may 
be ſaid to be voidable as to the infant, yet it ſhall be bin- 
ding on the perſon of full age, who ſhall be preſumed to 
have ated with ſufficient caution ; otherwiſe this privi- 
lege allowed infants, of reſcinding and breaking through 

_ their contracts, which vas intended as an advantage to 
them, might turn greatly to thcir prejudice, Trin, 5 
Geo. 2. Holt ver, Fard. j 
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It F. contrafts himſelf to B. and after marries ' of 


and B, ſues 4. upon this contra in the ſpiritual court 
and there ſentence is given, that A. ſhall marry and os; 
habit with B, which he does according]y ; they are bargy 
and feme, without any divorce between A. and C. fa 
the marriage of A. and C. was a mere nullity, Ago 
169. 4 Co. 29, S, C. 1 Sid. 13. S. C. cited, and de. 
nied by Twi/den; and vide 1 Salk. 120-1, 

It hath been held, that the clauſe in the Ratute of 
frauds and perjuries, 29 Car. 2, relating to matriaoe 
azreements, extends as well to a promiſe to marry, 2; wo 
the payment of marriage portion. 3 Lev. 65. But Skin, 
196. ſeems cont), 

In order to make the marriage complete, fo as to in- 

title the wife to dower, the iſſue to inherit, &-:, the ſame 
muſt be celebrated 7 facte eccleſice ; and therefore the 
private contract without the prieit's bleſling, makes no 
marriage, though ſuch contract may be inforced in the 
ſpiritual court. 1 Rel. Abr. 357. Moor 169. 
* Alfo though the marriage be folemnized 7n facie eccle- 
/ie, yet if it were- without conſent, it is void; and 
therefore if a man takes FE. $. to wife by durels, the 
ſame is void, though ſolemnized 7n facie eccleſiz. 1 
Ro). Abr. 340. Co. Lit. 33. 6 Co. 22. Kelly, 52, 
Dyer 13. Cro. Car. 488, 493. 1 Sid. 65, 

A. and B. being ſabbatarians, were married by one 
in their own way, who uſed the form of the Common 
Prayer, except the ring, but was a mere layman; the 
wife dying, the husband took out adminiſtration to her ; 
but upon application of her ſiſter, the letters of adminil- 
tration were repealed, and the ſentence of repeal affirmed 
by the delegates ; for the husband demanding a right due 
to him as husband, muſt bring himſelf within the rules 
preſcribed by that juriſdiction to whom he applies ; alſo 
the conſtant form of pleading marriage is, that it was 
per preſbyterum ſacris ordinibus conſtitutum ; and an aft of 
parliament was made confirming the marriages contracted 
during the uſurpation, 1 Salk. 119. Heydin v. Gould; 
and vide 2 Salk, 438, 3 Lev. 376. 2 Show. 300. 

A marriage folemnized by a perſon in prie{'s orders is 
good and binding, though there was no publication of 
banns or licence to diſpenſe therewith z but herein it 
ſeems agreed, that not only the party performing the ce- 
remony, but alſo the parties married, being lay perſons, 
are puniſhable by eccleſiaſtical cenſures ; and for aQing 
contrary to ſuch ancient canons as have been received and 
allowed in this kingdom ; but it ſeems agreed that the 
canons of 21 Fac. 1. bind not the Jaity, now having 
been univerſally received, and being ads only in con- 
vocation, where the laity are not repreſented. 5 Co. 32. 
Co. Lit. 344. 1 Fon. 259, 2 Salk. 673. 6 Mad. 189. 
See Baron and Feme. 


' 3. Of the offence of forcible marriage, and marrying an 
infant female under the age of 16, without conſent of 


guardian, 


By the 3 Hen. & cap. 2. it is enacted in the 
words following : «+ Where women, as well maidens as 
widows and wife, having ſubſtances, ſome in goods 
moveable, and ſome in lands and tenements, and ſome _ 
being heirs apparent unto their anceſtors, for the lucre of 

ſuch ſubſtances, be oftentimes taken by ſuch mildoers 
contrary to their will, and after married to ſuch mit- 
doers, or to other by their aſſent, or dehled, to the great 
diſpleaſure of God, and contrary to the King's laws, and 
diſparagement of the ſaid women, ind utter heavineſs 
and diſcomfort of thcir friends, and to the evil enſample 
of all other; it is therefore ordained, eſtabliſhed and en- 
aQted by our Sovereign Lord the King, by the advice of 
the lords ſpiritual and temporal, and the commons in the 
ſaid parliament aſſembled, and by authority of the ſame, 
that what perſon or perſons from henceforth that talketh 
any woman ſo againſt her will unlawfully, that is to 155» 
maid, widow or wife, that ſuch taking, procuring and 
abetting the ſame, and alſo receiving wittingly the ſame 
woman ſo taken againſt her will, and knowing the fame, 
be felony; and that ſuch miſdoers, takers and procura- 


tors to the ſame, and reccitors, knowing the ſaid offence 
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in form aforeſaid, be henceforth reputed and judged as 

rincipal felons. Provided always, that this a& extend 
not to any perſon taking any woman only claiming her 
as his ward, or bond-woman,” 

Sett. 3+ and by 39 Eliz. cap. 9- « Al] perſons who 
ſhall be principals or procurers, or acceſſories before ſuch 
offence committed, are excluded from the benefit of 

e On | 
on adralficn of the ſaid ſtatute of 3 Hen. 7. 
the following points have been reſo]ved ; | 

That the inditment for this offence muſt ſet forth, 
both that the woman had lands or goods, or that ſhe was ' 
heir apparent, and that the taking was for lucre; and 
alſo that ſhe was married or defiled ; for the enaCting 
clauſe, in ſaying, that what perſon takes any woman ſo 
againſt her will, plainly reſtrains the taking to ſuch as is 
within the preamble ; but it needs not ſet forth, that the 
taking was with an intention to marry or defile, Hob. 
182. Cro. Car. 485. Dalſ. 22. 1 And. 115. 3 Infl. 
38- Savil 59. 12 Co. 20, 110. Stat. Tri. wol. 5. 
fol. 468. Swendſon's caſe. 

It is ſaid in Hale, that to make the offence felony 
within this ſtatute, the taking muſt be againſt her will 
but herein by Hawkins, that it is no manner of excuſe, that 
the woman at firſt was taken away with her own con- 
ſent; becauſe if ſhe afterwards refuſe to continue with 
the offender, and be forced againſt her will, ſhe wy 
from that time as properly be ſaid to be taken again 
her will, as if ſhe had never given any conſent at all ; 
for till the force was put upon her ſhe was in her own 
power. 1 Hale's Hiſt. P. C. 660. 1 Hawk. P.C, 110. 

That it is not material, whether a woman taken away 
_ againſt her will be at laſt married or defiled with her 
conſent, or not, for ſhe was under the force at the 
time ; becauſe the offender is in both caſes equally within 
the words of the ſtatute, and ſhall not be conſtrued to 
be out of the meaning of it, for having prevailed over 
the weakneſs of a woman, whom by ſo baſe means he 
ot into his power. Cro, Car. 493- 3 Keb. 193. 1 

ent. 243. Brown's cale, | 

That thoſe who after the fat receive the offender, but 
not the woman, are not principals within this ftatute ; 
becauſe the words are, receiving mg the ſame wo- 
man ſo taken, &c. but it ſeems clearly that they are ac- 
ceſlories after the offence, according to-the known rules : 
| of Common law. 3 In/t. 61. Dal. 22. St. P.C. 44. 

1 Hale's Hift. P.C. 661. . | 

That thoſe who are only privy to the marriage, but no | 
ways parties to the forcible taking away, or conſenting | 
thereto, axe not within the ſtatute. | 1 Hale's Hf, P.C. 
660 | 


That where a woman is taken by force in the county | 
of A. and married in the county of .,B. the offender ma 
be indifted, and found guilty,in the county of B. becauſe | 
the continuing of the force there, amounts to a forcible 
taking within the ſtatute, _ Cre. Gar. 488. 4Job. 183. 
1 Hales Hifi. P. CG, 660. RE : 

It hath been adjudged, as is the conſtant praftice at 
this day, that on an jndictment for a forcible marriage, , 
grounded on this ſtatute, the wife may be a witneſs 
againſt the huſband ; for. it. being by force, .it cannot be 
- fajd a marriage ge jure, ſo as. to make them one perſon in | 
law. Cro, Gar. 488. 1 Vent. 243. 4 Med. 8. But 
had ſhe freely without confiraint lived with. him that 
thus married her any conſiderable time, her examination 
ering. might be more queſtionable, 1 Hale's Hift. 

. C. 661. | 

By the 4 & 5 Ph. & Mar. cap. 8. it is provided, 
© 'That jt ſhall not be lawful for any perſon to take 
away any maid, or woman-chbild unmarried,. and with- 
in the age of ſixteen years, from the parents. or guar-. 
dian in ſocage, and that if any woman-child, or. maiden 
being above the age of twelve years, and-under the age 
of ſixteen, do at. any time aflent or agree. to ſuch per- 
ſon: that ſhall make any contract of matrimouy,; (con- 
trary to the- form of the act) that then the next of kin 
of ſuch woman-child -or maid, to whom the;inheritance 


| of whom mention 1s 


\ 


| 
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aſſent and agreement, have, hold and enjoy all ſuch 
lands, tenements and hereditaments, as the ſaid woman=- 
child or maid had in poflofſion, reverſion, and remainder, 
at the time of ſuch affent and agreement, during the life 
of ſuch perſon that ſhall ſo contra&t matrimony ; and af- 
ter the deceale of ſuch perſon ſo contraQting matrimony, 
that then the ſaid Jand, &c. ſhall deſcend, revert, re- 
main and come to ſuch perſon or perſons as they ſhould 
have done, in caſe this a&t had never been made; other 
than him only that fo ſhall contract matrimony, 3 I»ft, 
62. 3 Mad. 84. 

It is of ſuch conſequence that all marriages ſhall pro- 
ceed from free choice, and not from any compulſzon or 
ſiniſter means, that it hath been held a matter indiQable, 
or an offence for which the court will grant an infor- 
mation, to procure an improvident or an unequal mar- 
riage, 1 Lev. 257. 5 Med. 221. 

And on this foundatiori, that marriage ought to be free 
marriage-brokage bonds and contracts have been declared 
to be void, and decreed to be given up and cancelled. But 


| for this ſee Abr. Eq. 8g, 9go. 


So though it was decreed in Chancery, that a bond of 
10001, penalty, for the payment of 500/. given for the 
procuring a marriage between perſons of equal rank, for- 
rune, fc. was good; yet upon appeal to the houſe of 
Lords the decree was reverted, for that ſuch bonds to. 
match-makers are of dangerous conſequence, and tend to 
the betraying and ruining perſons of fortune and quality, 
and are not to be countenanced in equity ; and that mar- 
riage ought to be procured by the mediation of friends 
and relations z and that ſuch bonds woul be of evil ex- 
ample to executors, guardians, truſlees, ſervants and 
others who have the care of children, Show, Par. Ca. 
76. Hall. ver. Patter. pac 

Nor will the court only decree a marriage-brokage - 
bond to be delivered up, but a gratuity of fifty guineas, 
actually paid, to be refunded ; for that ſuch bargains are 
1n no / $an to be countenanced. Abr. Ez. 90. hn 

An uncle gives his niece by will 12000. the niece 
marries, but antecedent to the matriage, the father takes 
a bond from the then intended huſband to pay him 200 L 
in caſe the daughter ſhould happen to gie without jſſue 
male, living her huſband ; the daughter did die without 
iſſue male, living her huſband ; whereupon the father 
ſued the huſband at law upon this bond; and the huſband 
brought his bill in equity to be relieved againſt this bond, 
and had a decree accordingly; for it appearing that no 
money was paid, nor conſideration for entering into it, 
the court took it to be in nature of a marriage-brokage 
' bond, and fo therefore ordered it to be dep | Fn "2h 

Fer more learning ox. this. ſubjef, ſee 15 Vin. Abr. D:. 
and 3 Bac, Abr, Ga” RELA | ba, Baron ann 
Feme, Divozce, Glopement. fa 

-Harſhal, (Mareſcallus( Is a French word, ſignifying 
omans 


as much as tribunus militum with the ancient 
and mareſcallus may alſo come from the German marſchalk, 


| i. equitum magifter, which Hotoman in verbis Feudalibus 


verbo Marchalkus, derived from the old Word march, fig- 
nifying a horſe. Others make it of the two Saxon words, 
mar, i. equus, and ſcalch, 1. prefetus ; or according to 
Verflegan, from mare, the.genera appellation of all horſes 
(as horſe is now in Engliſh) and ſcale, which in the an- 
cient Teutonich, he affirins to ſignify a kind of ſervant, 
as ſcalco doth at this day among the taijans. With us 
there are divers officers of this name, but one moſt noble 
of all the reſt, who is called Ear] Marſhal of England, 
ade in divers ſtatutes, 1 Hen. 4 
74& 14. and 13 Rich. 2, cap. 2. His office conſt 
eſpecially in matters.of war and arms, as wel} with us 
28 in other countries, whereof you may read Lupanus de 
Magiftratibus Francie, Jib. 1. cap. Mor pot and Tilius, 
lib. 2. cap. De Cone/tabili Mariſcallo, Co The next to 
this is the marſhal of the. King's houſe, whoſe ſpecial 
authority is (according to Britton, and Gin in the 
Preface to his Readings) in the King's- palace to hear 
and determine all pleas of the crown, arid to puniſh 
faults committed within the verge, and to hear and 


Ihould: deſcend, return or come, after the deceaſe of the 
ſame woman-child or maid, ſhall, from the time of ſuch 
Vor. Il. | 


I 


judge of ſuits between thoſe of the Kieg's bag 
&c. Cromp. fur. fol. 192. Of him you may rea 
5 PF / F.N. B. 
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Eannot be intended of a baſtard, becauſe he is of kin to 
no perſon whatſoever, Fc. But the court inclined not 
to grant a prohibition. 5s Mod. 168. Corb. 350. 
Habens v, Teſcett. | 


2. Of eſpouſals and marriage contra#ls ; and of the ſo- 


lemnization and ceremonies requiſite t1 a complete marriage. 


Swinburne defines eſpouſals in this manner, {pon/alia ſunt 
mutua repromiſſio nuptiarum rite inter eos, quibus Jure licet, 
fatta; which comprehends firſt, That this promiſe muſt 
be mutual ; 24ly, That it muſt be done rzze, or duly ; 
3dly, That it muſt be entered into by them who may 
lawfully marry. Swinburne of Eſpoufals, ſect. 11. 

Such contracts are divided into contracts mn proſents, 
and contracts in /uturo, 

A contraCt in preſenti, or verba in preſenti, as I marry 
you, you and | are man and wife, Oc. is by the Civil 
law eſteemed 1þſrm matrinonium, and amounts to an ac- 
tual marriage z which the very parties themſelves cannot 
diflolve by releaſe, or othzr mutual agreement ; it being 
25 much a marriage in the ſight of God, as if it had been 
in facie eccl:ſiz, with this difference, that if they coha- 
bit before marriage in facie eccle/ie, they are for that pu- 
niſhable by ecclciiaſtical cenſutes; and if after ſuch con- 
tract either of them lies with another, they will puniſh 
ſuch offender as an adulterer, Szinb. 74. 2 Salk. 4.38. 
6 Med. 155. 

A contra& in futuro, as I will marry you, &c. may 
be enforced in the ſpiritual court, but ſuch contract either 
party may releaſe ; allo if either party marry another per- 
ſon, ſuch ſecond marriage diſlo]yes the contract, S2nb, 
ſet. IO, II. 

But it hath been reſolved, that an action will lie at 
Common law for the violation of ſuch an executory 
contraCt per verba de futuro, for the temporal loſs to the 
party ; and although the party hath a remedy in the ſpi- 
ritual court. But it ſeems, that by bringing an action 
at Common law, and that appearing on record, the re- 
medy in the ſpiritual court is attually releaſed ; for now 
in lieu of a performance of the contract he ſhall recover 
damages : Alſo the defendant ſhewing, that he hath been 
ſued for the ſame matter in the ſpiritual court, and pro- 
ducing a ſentence againſt the plaintiff, the plaintiff not- 
withſtanding any proof of his, will be nonſuited ; becauſe 
that they were the proper judges in the ſpiritual court, whe- 
ther it were a precontracl or not. 1 Leon. 147. 1 Rol. 
Abr. 22. Cro. Eliz, 79. Stile 295. Garter 233. 
Dickenſon v. Helecrift. 1 Salk. 24. 5 Med. 511. 6 
Ard. 172. 1 Salk. 120, 121. wy 

Such promiſes are good, though the time of marriage 
be not agreed on; but in ſuch caſe it is neceſlary, to in- 
title the party to his ation, to alledge that he offered to 
marry her, and that ſhe refuſed. Carth. 467. 

In an action againſt husband and wife, the plaintiff 
declared, that he promiſed to marry the defendant's wife 
while ſole, and that ſhe the ſame time promiſed to take 
him for her hu:band, and averred, that he tendered him- 
ſelf, and that ſhe refuſed, &c. it was objected, that mar- 
riage was no advancement to a man, though it was to a 
woman ; allo, that no time was laid when this agree- 
ment was to have been executed ; but the court over= 
ruled both objections. Carth. 467. 1 Salk, 24. S. C. 
Harriſin ver. Cage & ux*. 5 Med 511. 2 Salk. 437. 
S. P, and the dittintion between a man and woman ex- 
ploded, 

This ation muſt be founded on reciprocal promiſes ; 
and thercfore if the promiſe be on one fide only, it does 
not bind, being only nudum pattum. , 1 Salk. 24. | 

But if a man of full age and a female of fifteen pro- 
mile to inter- marry, and afterwards he marries another, 
an aCtion lies againſt him ; for though ſuch promiſe may 
be ſaid to be voidable as to the infant, yet it ſhall be bin- 
ding on the perſon of full age, who ſhall be preſumed to 
have acted with ſufficient caution ; otherwiſe this privi- 
lege allowed infants, of reſcind;ng and breaking through 
their contracts, which vas intended as an advantage to 
them, might turn greatly to thcir prejudice, Trin, 5 


% 


Geo. 2. Helt ver, Ward. 
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If 4. contraQts himſelf to B. and after marries 


and B, ſues A. upon this contra&t in the ſpiritual court 

and there ſentence is given, that A. ſhall marry and my 

habit with B, which he does according]y ; they are bar;y 

and feme, without any divorce between 4. and C. fa; 

the marriage of A, and C. was a mere nullity, 1/y 

| 169. 4 Co. 29. S. C. 1 Sid. 13. S. C. cited, and de. 
nied by Twi/den; and vide 1 Salk. 120-1, 

It hath been held, that the clauſe in the fatute of 
frauds and perjuries, 29 Car. 2. relating to martiaoe 
azreements, extends as well to a promiſe to marty, 2s tg 
the payment of marriage portion. 3 Lev. 65. But $4in, 
196. ſeems cont), | 

In order to make the marriage complete, fo as to in- 

title the wife to dower, the iſſue to inherit, &c, the ſame 
muſt be celebrated in facie eccle/ice ; and therefore the 
private contract without the prieit's blefling, makes no 
marriage, though ſuch contract may be intorced in the 
ſpiritual court. 1 Rel. Abr. 357. Mor 169. 
* Allo though the marriage be ſolemnized 7n facie rccle- 
fie, yet if it were without conſent, it is void; and 
therefore if a man takes F. S. to wife by dJurels, the 
ſame is void, though ſolemnized 7n facie eccleſie, 1 
Ro). Abr. 340. Co, Lit. 33. 6 Co. 22. Keilw, 52. 
Dyer 13. Cro. Car. 488, 493. 1 Sid. 65, 

A. and B. being ſabbatarians, were married by one 
in their own way, who uſed the form of the Common 
Prayer, except the ring, but was a mere layman; the 
wife dying, the husband took out adminiſtration to her 
but upon application of her ſiſter, the letters of adminil- 
tration were repealed, and the ſentence of repeal affirmed 
by the delegates ; for the husband demanding a rigt;t due 
to him as husband, muſt bring himſelf within the rules 
preſcribed by that juriſdiction to whom he applies ; alſo 
the conſtant form of pleading marriage is, that it was 
per preſbyterum ſacris ordinibus conſtitutum ; and an att of 
parliament was made confirming the marriages contracted 
during the uſurpation, 1 Salk. 119. Heydin v. Gould; 
and vide 2. Salk. 438, 3 Lev. 3476. 2 Show. 300. 

A marriage folemnized by a perſon in prieft's orders is 
good and binding, though there was no publication of 
banns or licence to diſpenſe therewith ; but herein it 
ſeems agreed, that not only the party performing the ce- 
remony,. but alſo the parties married, being Jay perſons, 
are puniſhable by eccleſiaſtical cenſures ; and for ating - 
contrary to ſuch ancient canons as have been received and 
allowed in this kingdom ; but it ſeems agreed that the 
canons of 21 Fac. 1. bind not the Jaity, now having 
been univerſally received, and being ade only in con- 
vocation, where the laity are not repreſented. 5 Co. 32; 
Co. Lit. 344. 1 Fon. 259. 2 Salk. 673. 6 Mad. 18g. 
See Baron and Feme, 


3. Of the offence of forcible marriage, and marrying an 


infant female under the age of 16, without conſent of 
guardian, | 


By the 3 Hen. 7. cap. 2. it is enaQted in the 
words following : ** Where women, as well maidens as 
widows and wife, having ſubſtances, ſome in goods 
moveable, and ſome in lands and tenements, and ſome 
being heirs apparent unto their anceſtors, for the lucreof 
ſuch ſubſtances, be oftentimes taken by ſuch miſdoers 
contrary to their will, and after married to ſuch mit- 
doers, or to other by their afſent, or defiled, to the great 
diſpleaſure of God, and contrary to the King's laws, and 
diſparagement of the ſaid women, ind utter heavinels 
and diſcomfort of their:friends, and to the evil enſamp!e 
of all other; it is therefore ordained, eſtabliſhed and en- 
acted by our Sovereign Lord the King, by the advice of 
the lords ſpiritual and temporal, and the commons in the 
laid parliament aſſembled, and by authority of the ſame, 
that what perſon or perſons from henceforth that taketh 
any woman ſo againſt her will unlawfully, that is to 18, 
maid, widow or wife, that ſuch taking, procuring and 
abetting the ſame, and alſo rcceiving wittingly the [ame 
woman ſo taken againſt her will, and knowing the lame, 
be felony ; and that ſuch miſdoers, takers and procura- 
| tors to the ſame, and receitors, knowing the ſaid offence 
iN 


| 


I 
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in form aforeſaid, be henceforth reputed and judged as 
rincipal felons. Provided always, that this a&t extend 
not to any perſon taking any woman only claiming her 
as his ward, or bond-woman,”* 
Set. 3- and by 39 Eliz. cap. g. ** All perſons who 
ſhall be principals or procurers, or acceflories before ſuch 
offence committed, are excluded from the benefit of 


the clergy.” 
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afſent and agreement, have, hold and enjoy all ſuch 
lands, tenements and hereditaments, as the ſaid woman- 
child or maid had in poſſoſion, reverſion, and remainder, 
at the time of ſuch aſſent and agreement, during the Jife 
of ſuch perſon that ſhall fo contratt matrimony ; and af- 
ter the deceale of ſuch perſon ſo contrafting matrimony, 
that then the ſaid Jand, &c. ſhall deſcend, revert, re- 
main and come to ſuch perſon or perſons as they ſhould 


In the conſtrution of the ſaid ſtatute of 3 Hen. 7. | have done, in caſe this a& had never been made; other 


the following points have been reſolved ; 


| than him only that ſo ſhall contract matrimony. 4 I»ft, 


That the inditment for this offence muſt ſet forth, | 62. 3 44d. 84. 


both that the woman had lands or goods, or that ſhe was 
heir apparent, and that the taking was for lucre; and 
alſo that ſhe was married or defiled ; for the enaCting 
clauſe, in ſaying, that what perſon takes any woman ſo 
againſt her will, plainly reſtrains the taking to ſuch as is 
within the preamble ; but it needs not ſet forth, that the 
taking was with an intention to marry or defile. Hob. 
182. Cro. Car. 485. Dalſ. 22. 1 And. 115. 3 Infl. 

8. Savil 59. 12 Co. 20, 110. Stat. Tri. vol. 5. 
fol. 468. Swandſon's caſe. 

It is ſaid in Hale, that to make the offence felony 
within this ſtatute, the taking muſt be againſt her will; 
but herein by Hawkins, that it is no manner of excuſe, that 
the woman at firſt was taken away with her own con- 
ſent; becauſe if ſhe afterwards refuſe to continue with 
the offender, and be forced againſt her will, ſhe wy 
' from that time as properly be ſaid to be taken again 
her will, as if ſhe had never given any conſent at all ; 
for till the force was put upon her ſhe was in her own 
power. 1 Hale's Hiſt. P. C. 660. 1 Hawk. P.C. 110. 

That it is not material, whether a woman taken away 
againſt her will be at laſt married or defiled with her 
conſent, or not, for ſhe was under the force at the 
time ; becauſe the offender is in both caſes equally within 
the words of the ſtatute, and ſhall not be conſtrued to 
be out of the meaning of it, for having prevailed over 
the weakneſs of a woman, whom by ſo baſe means he 
ot into his power. Cro, Car. 493. 3 Keb. 193. 1 

ent. 243. Brown's cale, | | 

That thoſe who after the fat receive the offender, but 
not the woman, are not principals within this ſtatute ; 
becauſe the words are, receiving abrax. the ſame wo- 
man ſo taken, &c. but it ſeems clearly that they are ac- 
ceſſories after the offence, according tothe known rules 
of Common law. 3 In/. bi. Daliſ. 22. St. P.C. 44- 
1 Hale's Hiſt. P.C. 661. ; 

"That thoſe who are only privy to the marriage, but no 
ways parties to the forcible taking away, or conſenting 
thereto, are not within the ſtatute. | 1 Hale's Hift. P.C. 
660. | 
That where a woman is taken by force in the county 
of A. and married in the county of B. the offender ma 
| be indicted, and found guilty in the county of B. becauſc 
the continuing of the force there, amounts to a forcible 
taking within the ſtatute,  Cro. Gar. 488. Hob. 183. 

i Hale's Hiſt. P.C. 660. | X 

It hath been adjudged, as is the conſtant praQtice at 
this day, that on an inditment for a forcible marriage, 
grounded on this ftatute, the wife may be a witneſs 
againſt the huſband ; for. it being by force, it cannot be 
ſaid a marriage Ue jure, ſo as to make them one perſon in 
law. Cro, Gar. 488. 1 Lent. 244 4 Mad. 8. But 
had ſhe freely without conftraint lived with him that 
thus married her any conſiderable time, her examination 
ous 6 might be more-queſtionable. 1 Hale's Hift. 

» C. 661. | 

By the 4 & 5 Ph. & Mar. cap. 8. it is provided, 
<©< That jt ſhall not be lawful for any perſon to take 
away any maid,, or woman-child unmarried,. and with- 
in the age of ſixteen years, from the parents. or guar-. 
dian in ſocage, and that if any woman-child or maiden 
being above the age of twelve years, and under the age 
of ſixteen, do at any time aſlent or agree to ſuch per- 
ſon- that ſhall make any contract of matrimony, (con- 
trary to the form of the a) that then the next of kin 
of ſuch woman-child or maid, to whom the. inheritance 
Ihould deſcend, return or come, after the deceaſe of the 
ſame woman-child or maid, ſhall, from the time of ſuch 

Vor. Il. 

I 


| ceed from free choice, and not from any compulſion or 
ſiniſter means, that it hath been held a matter indiQable, 
or an offence for which the court will grant an infor- 
| mation, to procure an improvident or an unequal mar- 
| riage, 1 Lev. 257. 5 Mod. 221. | 

| And on this foundation, that marriage ought to be free 
marriage-brokage bonds and contracts have been declared 


to be void, and decreed to be given up and cancelled. But 


| for this ſee Abr. Eq. 89, go. 

So though it was decreed in Chancery, that a bond of 
10007. penalty, for the payment of 500/, given for the 
procuring a marriage between perſons of equal rank, for- 
rune, &c. was good; yet upon apyeal to the houſe of 
Lords the decree was reverted, for that ſuch bonds to, 
match-makers are of dangerous conſequence, and tend to 
the betraying and ruining perſons of fortune and quality, 
and are not to be countenanced in equity ; and that mar- 


{ 


, 


riage ought to be procured by the mediation of friends 


and relations ; and that ſuch bonds woull be of evil ex- 
ample to executors, guardians, truſlees, ſervants and 
others who have the care of children, Show, Par. Ca. 
76. Hall. ver. Patter. 


Nor will the court only decree a marriage-brokage }. 


bond to be delivered up, but a gratuity of fifty guineas, 
actually paid, to be refunded ; for that ſuch bargains are 
1n no / Fe to be countenanced, Abr. Ez. 90.” | 
| An uncle gives his niece by will 1200!. the niece 


a bond from the then intended huſband to pay him 200 L 
in caſe. the daughter ſhould happen to die without j{ſſue 
male, living her huſband; the daughter did die without 


iſſue male, living her huſband ; whereupon the father 


| ſued the huſband at Iaw upon this bond; and the huſband 
| brought his bill in equity to be relieved againſt this bond, 
and had a decree accordingly; for it appearing that no 
money was paid, nor conſideration for entering into it, 
the court took it to be in nature of a marriage-brokage 
bond, and fo therefore ordered it to be delivered up. 

Fer more learning ox. this ſubjeft, ſee 15 Vin. Abr. D:. 
and 3 Bac, Abr, zit. Marriage. And ſee Baron any 
Feme, Divoxce, Glopement. | 


1 


| as much as tribunus militum with the ancient Romans 
| and mareſcallus may alſo come from the German marſchalk, 


TEELL.”, 


| verbo Marchalkus, derived from the old word march, fig- 


| nifying a horſe. Others make it of the two Saxon words, 
| mar, 1. equus, and ſealch, 1. prefefus; or according to 


| (as horſe is now in Engliſh) and ſcale, which in the an-_ 
r 


of all the reſt, who is called Zar! Marſhal of England, 
of whom mention is made m divers ſtatutes, 1 Fen. 4 
7& 14. and 13 Rich. 2, cap. 2. His office conſi 
eſpecially in matters of war and arms, as well with us 
28 in other countries, whereof you may read Lupants ge 
Magiſtratibus Francie, lib. 1. cap. Marifpallus, and Tilius, 
lib. 2. cap. De Coneſtabili Mariſcallo, &c. he next to 
this is the marſhal of the. King's houſe, whoſe ſpecial 
authority is (according to Britton, and Grin in the 
Preface to his Readings) in the King's- palace to hear 
and determine all pleas of the crown, arid to puniſh 
faults committed within the verge, and to hear and 
judge of ſuits between thoſe of the Kieg's houſhold, 
&c, ny ys fol. 192. Of him you may read 
5s M- F.N. B. 


It is of ſuch conſequence that all marriages ſhall pro- 


marries, but antecedent to the matriage, the father takes 


- arſhal, (Mare/callus( Is a French word, "ſignifying 
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F.N.B, fol. 241. and 18 Ed. 3, ft 2.0.7. and 27 
Ed. 3. /lat. 2. cap. 6. and 2 1. 4. 13. and divers 
others. Whoever deſires to know farther of this officer, 
and his duty, nmiay find it in Fleta, lib. 1. c. 4. & 5: 
There are other inferior officers of this name, as 
marſhal of the juſtices in eyre, 3 Ed. 1. 19. Marſhal of 
the King's Bench, 5 £4. 3. c. 8. and this hath the cuſto- 
dy of the King's Bench priſon in Southwark. F. N. B. 


| f- 251. And theſe inferior marſhals are either ad placitum, 


or in fee, Kitchin, fol. 143: Fleta alſo, lib. 2. cap. 15. 
mentions a marſhal of the King's hall, whoſe office is, 
when the tables are prepared, to call out both thoſe of the 
houſhold and ſtrangers, according to their worth, and de- 
cently to place them, &c. There is alſo a mar/hal of the 
Exchequer, 51 3. flat. 15. to whom the court com- 
mitteth the cuſtody of the King's debtors during the 
term-time, for ſecuring the debts. He alſo afligneth ſhe- 
riffs, eſcheators, cuſtomers and colleRors, their auditors, 
before whom they ſhall account. He hath alſo inquiſi- 


tions taken before eſcheators virtute officii, delivered unto |.37 


him, to be re-delivered by him to the Treaſurers Re- 
membrancer in the Exchequer. Cowell, edit. 1727. 
Marthal of England, Shall not hold plea of matters 
touching the Common law, 8 Rc. 2. c. 5. ſhall be re- 
ſtrained by ſuperſedeas under the privy ſeal, 13 Ric. 2. 


fe. 1.c. 2. See Conſtable. 


he and Steward of the King's Houſhold and 
Marthalſea, Of what things they ſhall hold plea, Ar. 
ſuper Cartas, 28 Ed. 1. fl. 3. cap. 3. 8 R. 2. c. 5. 

Inqueſts in the Marſhalſea ſhall be of men of the coun- 
ty, 5 Ed. 3. c. 2. 

Error in the Marſhalſea ſhall be redrefled in the King's 
Bench, 5 Ed. 3. c. 2. 10 Ed. 3. ft. 2. c. 3. 

Shall not meddle with matters of the ſtaple, 27 Ed. 3. 


. 2, Co ” 

The ward and marſhal ſhall ſit with the mayor of 
the ſtaple, in matters concerning thoſe of the houſhold, 
27 Ed. 3. ft. 2.c. 8. 

Spiritual perſons taken in the Marſhalſea ſhall pay ſuch 
fees as laymen, 9 KR. 2. c. 5. 

Their juriſdiction reſtrained to 12 miles round the 
King's lodging, 13 Ric. 2. /f. 1. c. 3. | | 

he fees of the marſhal of the houſhold fettled, 2 Z. 


«C. 2% 

Defendants ſhall not be eſtopped by their recognizance 
of bail, to plead that the parties are not of the houſhold, 
15H. 6.c.1. | 

Marſhalſea may be held within any liberties, ſaving to 
the city of London, &c. 32 H. BS. c. 20. ſect. 1. 

The ſteward of the Marſhalſea ſhall be appointed by 
the Lord Steward, 33 H. 8. c. 12. ſeft. 1. 

Marſhal of the King's Bench, Shall hire houſes to 
keep his priſoners in, and ſhall not ſuffer them to go out 
by bail, 5 Ed. 3. c. 8. | 

Grants of the King's Bench and Fleet priſons to be 
inrolled, 8 & g I. 3. c. 27. ſet. 10. ; 

Office of marſhal and warden of the King's Bench and 
Fleet, to be executed by thoſe who have the inheritance 
of thoſe priſons, 8 & g HY. 3. c. 27. ſed. 11. 

Power of appointing the marſhal of the King's Bench, 
reveſted in the crown, 27 Geo. 2. c. 2. ſet, 17. 

arſhalſea, ( Mareſcaliia, ) Is the court or ſeat of the 
marſhal ; of whom ſee Cromp. Fur. fol. 120. Itis alſo 
uſed for the priſon in Southwark; the reaſon whereof 
may be, becauſe the marſhal of the King's houſe was 
wont perhaps to ſit there in judgment, or keep his priſon. 
See the ſtat. 9 Rich. 2. cap. 5. and 2 Hen. 4. cap. 23. 
King Charles the Firſt ereRed a court by letters patent 
under the great ſeal, by the name of Curia Hoſpiti: Do- 
mini Regis, &c. which takes cognizance more at large of 
all cauſes than the mar/halſea could ; of which the knight 
marſhal or his deputy are judges. Cowell, edit. 1727. 
See Court of Martſhalſea, and Marſhal and Steward 
of tbe King's Houſhold and Yartſhalſea. 
 MWarthes. For Plump/iead marſh, 22 H. 8. c. 3. 23 
El. c. 13. 27 El.c. 27. | 
+ RG down Powdike in Marſhland made felony, 22 

«+ 8.6, Il, 


— 
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For Combe matſh near Greenwich, 37 H. $.c. 11. 
For recovering ſurrounded marthes, 43 El.c. 1. 
4 or the marſhes of Le/nes and Fants in Kent, 4 Fac. 1 
C. 0. | 
For draining the fens of I/alder/ey a d 
eo f, o + -ſey and Cooldham in the 
or the recovery of marſh ground in Norfo | 
folk, ſurrounded by the ſea, l Fac. C. 20, tees 5 
For the draining of Bedford Level, 15 Car. 2, c, 1 
2 Car. 2. c. 8. pond 
The clauſe for dividing commons in Bedford Level 
repealed, 1 Fac. 2. c. 21, C | 
For opening the ancient, and making new raynes ard 
water-courſes in Sedgmoor, in Somerſet, 10 & 11 IP, 
cap. 26. | M 
For draining Haddenham Level, 17 Gee. 1. c. 18. 
' For drainnig Jaterbeach Level, 14 Ges. 2. c. 24. 
Drained land ſhall be rated to the neareſt pariſh, as 
ſhall be determined at the quarter-ſeſſions, 17 Geo, 2, c. 


| For draining the waſhes in the iſle of Ely and Blun- 
tiſham, with Erith in Huntingtonſhire, 29 Geo. 2. c. 21. 

For draining marſh lands in the pariſh of J/jzgentall 
*; _ Magdalen in Norfolk, 30 Geo. 2. c. 32. See 

ens, 

Martial-law, Is the law of war, depending upon the 
plealure of the King, or his lieutenant; for though the 
King in time of peace never makes any laws, but b 
common conſent in parliament ; yet in war he uſfeth ab- 
ſolute power, inſomuch that his word is a law. Smith 
de Repub. Anglor. lib. 2. cap. 4. See Law of arms, 

Martilagium, For Martyrilgium. Monaft, tom. 2, 
pag. 322. 

Marty2ology, ( Martyrologium, mariilogium) A calendar 
or regiſter kept in our religious houſes, wherein they ſer 
down the donations of their benefactors, and the days of 
their death, that upon each anniverſary they. might com- 
memorate and pray for them. And therefore ſeveral be- 
nefaCtors made it a condition of their beneficence, to be 
inſerted in the martyrology.——So Iſabel Gargate requir- 
ed from the prior and canons of burce/ter, for favours 
done to them by herſelf and mother. Cum de hac 
vita migraverimus, facient nomina noſtra ſcribi in martyro- 
ym ſus, Paroch. Antiq. p. 189. See Kennet's Glsſ- 
ary. | 

Maſagium, Anciently uſed for a meſſuage Et unum 
maſagium 77 villa de Maudone, &c. Pat. 16 Rich. 2. 
par. I. m. 30. 

Bale: See Papilt. 

: als-pzieſt, Anciently in England every ſecular prieſt, 
in diſtintion from the regulars, was called maſs-prieft, 
who was to officiate in the maſs, or ordinary ſervice of the 
church. Hence meſſe-preoft in many of our Saxon canons 
for the parochial minifter ; who was likewiſe ſometimes 
called meſs-theyne, becauſe the dignity of a prieſt in nou 
caſes was thought equal to that of a the: or Jay-lord. 
But when the times of greater ſuperſtition came on, the 
word maſs-prieſt was reſtrained to thoſe ſtipendaries, who 
were retained in chantries, or at-particular altars to ſay 
maſles for the ſouls of the deceaſed. Cowell, edit. 1727. 

Maſt, (Glans) The acorns and nuts of the oak, or 

_ large tree. Glandis nomine continentur glans, ca/tanea, 
agina, ficus & alia queque que edi & paſei poterunt preter 
reg BraQton, lib. # & 226. Sd ona, ao 

Maſter and ſervant. The relationſhip between a 
maſter and a ſervant, from the ſuperiority and power 
which it creates on the one hand, and-duty, ſubjeRion, 
and as it were allegiance on the other, is in many initances 
applicable to other relationſhips, which are in a ſuperior 
and ſubordinate degree; ſuch as lord and bailiff, principal 
and attorney, owners and maſters of ſhips, merchants and 
faQtors, and all others having authority to enforce obe- 
dience to their orders, from thoſe whoſe duty it is to obey 
them, and whoſe aQs, being conformable to their duty 
and office, are eſteemed the at of their principals ;- but 
theſe being treated of under their proper heads, we ſhall 
not here conſider this relationſhip, as it more particularly 


aftes maſters, and thoſe who are more properly called 
ſervants 


M AS 
. and apprentices. Bac, Abr. 544, 545. See 
Ementice Servants, = 15 Vin. Abr, and 3 Bac. 
Abr. tt. Maſter and ſervant. ; 
aſter of the armozy, ( Magifer armorum & arma- 
ture Regis,) Is he that hath the care and overſight of his 
Majeſty's arms and armory, and mentioned 39 £1. cap. 7. 
His fee is 200 marks per annum. ; : 
Malter of the ceremonies, (Magi/ter admifſionum, ) 
1s one that receives and conduCts ambaſſadors and other 
t perſons to audience of the King, &c. This office 
vas inſtituted by King Fames 1. for the more magnificent 
reception of ambaſſadors and ſtrangers of the greateſt 
ity. jc. | 
r/o Chancery, ( Magifer Cancellariz,) In the 


Chancery there are Maſters, who are afliltants to the 


Lord Chancellor or Lord Keeper, and Maſter of the. 


Rolls : Of theſe there are ſome ordinary, and ſome extra- 
ordinary 3 the maſters in ordinary are twelve in number ; 
and ſome fit in court —_ day, during the term, and 
have referred to them interlocutory orders for ſtating ac- 
counts, and computing damages, and the like ; and they 
alſo adminiſter oaths, take affidavits, and acknowledgments 
of deeds and recognizances: "The extraordinary maſters are 
appointed to a&t in the country, in the ſeveral counties of 
England, beyond ten miles diſtant from London; by 
taking affidavits, recognizances, acknowledgments of 
deeds, Ec. for the eaſe of the ſuitors of the court, By 
the tat. 13 Car. 2. a publick office was ordained to be 
kept near the Rolls, for the Maſters in Chancery ; in 
' which they or ſome of them are O_ to attend, for 
the adminiſtring of oaths, caption of deeds, and diſpatch 
' of other buſineſs: And their fees for taking affidavits, 
acknowledgments of deeds, exemplifications, reports, cer- 
tificates, Ec. are aſcertained by that aft ; and to take 
more, incurs diſability for ſuch maſter to execute his 
office, and a forfeiture of 100 1. &c. 

To impower the High Court of Chancery, to lay out 
upon government ſecurities, a ſome of money therein 
mentioned, out of the commous and | van caſh in the 
Bank of England, belonging to the ſuitors of the: ſaid 
court; and to apply the intereſt ariſing therefrom, to- 
wards augmenting the incomes of the maſters of the ſaid 
court, 5 Geo. 3. c. 28. ow 

Palter of the court of wards and liveries, Was 
the chief officer of that court, named and afligned by the 
King; to whoſe cuſtody the ſeal of the court was com- 
mitted, &c. Stat. 33 Hen. 8. cap. 33. But this court, 
with the officers and appurtenances thereof, is aboliſhed 
by 12 Car. 2. cap. 24. 

Vaſlter of the faculties, ( Magifter facultatum,) Is an 
officer under the archbiſhop of Canterbury, who grants 
licences and diſpenſations; and is menrioned 22 & 23 
aan 2. ſtatute for laying impoſitions on proceedings in 
aw. x1 

Maſter of the hoſe, Is he that hath the rule and 
charge of the eg able, being an office of high AC- 
count, and always beſtowed upon ſome nobleman of great 
merit, and is mentioned ſtat. 39 Eliz. cap. 7. and 1 £4. 
6. cap. 5. This officer, under the emperors of Rome, was 
called Comes Fg flabul:. | | wp 

aſter of the jewel houſe, Is an officer in the King's 
houſhold, of great credit, having charge of all plate uſed 
for the King or Queen's table, or any great officer in 
court; and of all plate remaining in the Tower of London, 
of chains and looſe jewels not fixed to any garment. 
Stat. 29 Eliz. cap. 7. ts I hee: 

ifter of the King's houſhold, ( agi/ter boſpirii 
Regis,) Is otherwiſe called Grand Maſter of the King's 
houſhold, and is called Lord Steward of the King's moſt 
hmncurable houſhold. Stat. 32 H. 8. cap. 39: But primo 
Marie, and ever ſince, he is called Lord Steward of the 
King's houſhold ; under whom there is a principal officer 
of the houſhold, called The Maſter of the hiuſhold, of 
great authority, as well as antiquity” — | 

Vaſlter of the King's muſters, ls a martial officer in 

oyal armies, moſt neceflary as well for maintaining 
the forces complete, well armed and trained, as alfo for 
preventing of ſuch frauds as otherwiſe may exceedingly 
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waſte the Prince's treaſure, and extremely weaken the 


forces, &c. mentioned 2 £4. 6. cap. 2: and Multer- 
maſter general, ſtat. 35. Eliz. cap. FP | FR 

Walter of the mint, (Mentioned in fiat, 2. FH, 6. 
< 14.) Is now called The warden of the mint, whoſe 
otnce 1s to receive the filver of the ygoldſmiths, and *o 
pay them for it, and to overſee all the reſt belonging to 
his function. | 

Walter of the odnance, (Mentioned in tat. 39 E1;z. 
cap. 7.) Is a great officer, to whoſe care all the .ing's 
ordnance and artillery is committed. | 

Maſter of the poits, Was an officer of the King's 
court, that had the appointing, placing and diſplacing of 
all ſuch through England as provided po/t-horſes, for the 
ſpeedy paſſing of the King's meflages, and other bulineſs, 
in the thorowfare towns were they dwell; as alſo to ſee 
that they keep a certain number of convenient horſes of 
their own, and when occaſion is, that they provide others 
therewith to furniſh ſuch as have warrant from him to 
take po/?-horſes, either from or to the ſeas, or other bor- 
ders or place within this realm: He likewiſe hath the 
care to pay them their wages, and make them allowance 
accordingly as he ſhall think meet. This officer is men- 
tioned in ſtat. 2 Ed. 6. 3. But by a ſtatute made 12 
Car. 2. c. 34+ one general letter -office or poſl-office is ſet- 
tled in London, the maſter of which is appointed by the 
King by letters patent, with rates and rules preſcribed in 
the act for carriage of letters. But the ſaid rates and 
rules have been altered by ſtat. g Ann. cap. 10; 
See Poſt-office. . 

Waſter of the revels,” An officer to regulate and over- 
ſee the diverſions of dancing and maſking, uſed in the 
palaces of the King, inns of court, &'. and inthe King's 
court is under the ; Chamberlain. Fac. 

Walter of tbe Rolls, (Magi/ter rotulorum,) Is an aſ- 
ſiſtant to the Lord Chancellor of England in the, high 
court of Chancery, and in his abſence heareth cauſes there, 
and gives orders. Crompt. Zur. fel. 41. His title in- his 
patent is, Clericus parve bage, cuſtos rotulorum, & domus 
converſorum ; becauſe the place where the Rel{s of Chan- 
cery are now kept, was anciently the habitation of thoſe 
Jews, who were converted to Chriſtianity ; but thoſe 
converts gave themſelves up to all ſenſuality and wicked- 


neſs, and therefore Edw. 3. Anno regni ſui 51. ſuppreſſed 


them, and gave the houle for the fate keeping of the 


' Rolls of all patents and grants which paſs the Great ſeal, 
and the records of Chancery, He is called Clerk of the 


Rolls, ſtat. 12 Rich. 2. cap. 2. and in Forteſcue, cap. 24. 
and no where Maſter of the Rolls, until 11 Hen. 7. 
cap. 20. and yet, cap. 25. cjuſdem, he is called alſo 
Clerk, In whichſreſpe&t, Sir Thomas Smith, lib, 2. c. cap. 10. 
ſays, he may not unfitly be called Cu/tos archivorum, He 
hath the beſtowing the office of the Six clerks, and the 
clerks of the petty-bag, examiners of the court, and the 
clerks of the chapel. ; 4 14& 15 Hen. 8. c. 1. 
Walter of the Temple, The founder of the order 
of the Templars, and all his ſucceſſors, were called Magni 
Templi Magiſtri, and probably from hence he. was the 
ſpiritual guide and direCtor of the Temple, Ever ſince the 
-—ovo+ of that order, he is called Mafter of the 
emple. Po tree Of 
Paſter of the wardzobe, ( Mazi/ter garderobes,): Is a 
great officer in court, who. had, till the fire of London, 
1666. his habitation. belonging 140 that office, , called 
The Wardrobe, near Puddle-Wharf,, in London... He has 
the charge and cuſtody of all former Kings and Queens 
ancient robes, remaining in the Tower ; and all hangings, 
beddings, &c. for the King's houſe, He has alſo the 
charge and delivery out of all velvet or ſcarlet allowed 
for liveries, &c. Of this office mention is made ftat. 
39 Eliz. cap. 7. _ - TP res $0 
aſtinug, A great dog, a maſtiff. Carell, ed. 1727, 
aſts. See Ships, Stozws. — 
aſura, (Fr. maſure,) An old decayed houſe or wall, 
the ruins of a building. ——1n burge fuerunt 118 maſure, 
reddebant 41. 2s. Domeſday. $A 
Maſura terrae, Sunt in ei/dem maſuris 60 domus plus 
quam ante fuerunt, Domſeday. In Fr. maſure de terre is 
a quantity 
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a quantity of ground, containing about four oxgangs z 
with us it is taken for Domrcilium cum funds, vel pro 
funds cum domicilio competentt. . 

Materia, A great | beam, or timber fit for building. 
Ded: illis materiam i ligna ad omnia neceſſaria ſua, & 
ad domus ſuas edificandas, Monaſt. 1 tom. pag. 821. 

Matricula, A regiſter. As in the ancient church 
there was matricula clericorum, which was a lift or cata- 
logue of the officiating clergy : And matricula pauperum, 
which was an account of the poor to be relieved. Hence 
to be entred in the regiſter of the univerſity of Oxford, 
js to be matriculated, &c, Cowell, edit. 1727. 

Matrimoniumn, Is ſometimes taken for the inheritance 
which deſcends to a man ex parte matris, Viz. cum omnt 
bereditate patrimonii & matrimonii ſur, Oc, 

Matrimony. See Marriage. 

MBatrix eccleſia, The mother church, either a cathe- 
dral church, in reſpe& of the parochial within the ſame 
dioceſe: Or a parochial church, in reſpe& of the chapel] 
depending on it. | 

Matter in deed, and matter of recodd, Are faid to 
differ thus : In Old Nat. Brev. fol. 19. Matter in deed 
ſeems to be nothing elſe but a truth to be proved, 
though not by any record : And matter of record is that 
which may be proved by ſome record : For example, If 
a man be ſued to an exigert, during the time that he was 
in the King's wars ; this is matter in deed, and not matter 
of record : And therefore he that will allege this tor him- 
ſelf, muſt come before the ſcire facias for execution be 
awarded againſt him, for after that, nothing will ſerve 
but matter of record; that is, ſome error in the proceſs 
appearing upon record. Kitchin, fol. 215, maketh a dit- 
ference between mctter of record, and a ſpecialty, and 
xude matter ; where he faith, that nude matter is not of 
fo high a nature as either matter of record, or a ſpecialty, 
otherwiſe there called matter in deed; whereby it ſeems, 
that nude matter is a naked allegation of a thing done, 
to be proved only by witneffes, and not either record or 
other ſpecialty in writing under ſeal. Cowell, edit. 1727. 

Maugre, (from the French words, mal and gre, 1. ini- 
quo animo) Yionifies as much as to ſay with an unwilling 
mind, or in deſpite of another, and fo it is uſed in Lzz. 
fe. 672. where it is faid, that the huſband and wife 
ſhall be remitted, maugre the huſband, that is, in de- 
ſpight, or againft the will of the huſband, | 

n, A ſoft brittle ſtone in ſome parts of Oxford- 
ſhire, which the inhabitants call maum. Dr. Plot's Nat. 
Hiſt. of Oxfordſhire, pag. 69. The Saxon interpreter of 
Orofius, ules the word maalm-/tan, which Mr. Somner 
renders ſoft-ſtone, And in Northumberland they ſtill uſe 
the word maum or moum, for ſoft and mellow. Cowell, 
edit. 1727. | 
_ MWatind, 

ing eight bales, or two fats. See the Book of Rates, fol. 3 

MWatndy Thurſday, The Thur/day before Ea/ter, fo 
ealled from the Fr, mande, ſportula, becauſe on that day 
it was-a cuſtom to give larger bounty to thoſe poor men 
whoſe feet the King waſhed. Cowell, edit. 1727, 

Paupigyrnum, An old fort of broth or pottage. 
Cavell, edit. 1727. i | 

Farims in law, . Are poſitions and zheſes, being 
_ concluſions of reaſon, and univerſal propoſitions, fo ſure 
and perfef, that they may not be impugned* or difpu- 
ted.” / For Co. upon Lit. faith, that princwia probing, non 
probahtur, and therefore cofetra negantem principia non ft 
difpittzndum. Cowell, edit, 1727. Co. Lit. 343. 

A maxim is a ſure foundation or ground of art, and a 
conclufion of reaſon, ſo called guza maxima &f ejrs, 
dignitas & certifſima authoritas, atque quod maxime pro- 
betty, fo Ture and uncontroulable as that it ought not to 


be queſtioned ; and what is elſewhere called a principle; | 


and js all one with a'rute, a common ground, poflulatum 
or axiom, Co, Lit. 10.'b. T1. a. th | 
Maxims are the foundations of the law, and: conclu- 
frons of reaſon ;' and therefore ought not'to be impugned, 
but always to be admitted-; but they may by reaſon be 
conferred" and compared" the one with the other, though 
they do not vary, or it may be' diſcuſſed by reaſon which 
thing is neareſt the maxim, and the mean between the 


A kind of great baſket or hamper, contain- | 
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maxims, and which is not ; but the maxims cn ney 

be impeached or impugned, but ought always to be * 
ſerved, and held as firm principles and authorities p 
themſelves. Pl. C. 27. b. 80 fs ; 

The alterations of any of the maxims of t 
law are moſt dangerous. 2 In}t. 210. ar Common 

"The laws of all nations are doubtleſs raiſed out of th 
Civil law, as all governments are ſprung out of the bides 
of the Roman empire, and it muſt be owned, that Te 
principles of our law are borrowed from the Ciyil x 
and therefore grounded upon the ſame reaſon in 
things per Holt Ch. j. 12 Mod. 482. 

It is a maxim, That as-no eftate can be veſted in thy 
King, without matter of record, ſo none can be deveſted 14; 
of him, but by matter of record ; tor things are diffolved 4; 
they are contrafted, Co. Rep. 1. Cholmey's caſe. An. 
other, that an obligation, or other matter in Writing, tand 
not be diſcharged by an agreement by word, And Areumen- 
tum ab authoritate fortiſſinit:m eft in lege. Co. on Lit 
pag. 141. It is alfo a maxim, That if a man have i bw 
two ſons by divers venters, and the one of them pd. 
lands in fee, and die without iſſue, the other brother ſhall 
never be his heir, &fc. 

pores agnum tipo, St. Hibern, 14. H. 3. 

ui cadit q fyllaba cadit a tota causa, the maxi 2 
demned, hs Wet I2 Ed. 1. : | SpEban 


Dis pro alteno fatto non eft puniendus, St. Weſtm, 2. 
13JE>. I: C...438+ 


De tranſereſſione certe perſone fatta altera perſia tim- 
er 2dum ere ne we pegnnF St. de Val th Ed. 1, 
2. 
That allegiance is due more by reaſon of the crown 
than of the perſon of the King, condemned, Z x1. Hug. 
le diſpenſer, 15 Ed. 2. 2.2. 
Necetlary alliances among the peers to purſue evil 
counſellors, not to be puniſhed by rigour of law, $2. ne 
quis accaf. pro felon* &c. 15 Ed. 2. ht. 3. 
e King cannot pardon the ſuit of others, ſtatute re- 
voking the pardon, &c. 15 Ed. 2. ft. 4. 
The father to the bough, and the ſon to the plough, 
in Kent, Prerog. Reg. 17 Ed. 2./t. x.c. 166 
None ſhall be troubled for covenants made 
war, Stat. Ragm. incerti temp. vol. 1. þ. 188, 
wor man is bound to do to the King as his Liege 
Lord all that pertaineth,. 1 Z4. 3. 2. 2. c. 15. 
Juſtices ought not to yield account, 18 £9. 3. 2. 
Ry REST OTE 
Franchiſes reſtraining the freedom of ſelling merchan- 
dize, are to the common prejudice of the King and his 
people, 25 Ed. 3. /). 4-62 
| Several cendemned opinions relating to the prerogative 
and treaſon, 21 R. 2.c. 12. 


Laws without great penalty are more often obeyed, 
1 Mar. fl. 1.c.1./.1, 
'  WPBapyor, Is the chief magiſtrate of a city, and an- 
\ ciently among the Britazns called meyr, which is derived 
from he Britih word miret, which ſignifies cu/{odire, to 
keep and preſerve ; and not from the Latin major, greater. 
Anne 1189, Richard the Firſt, changed the balliff of 
London, into a mayor, and by that example 1204, King 
Tohn made the bailiff of King's Lynn a mayor, while Nor- 
wich obtained not that title till the ſeventh of Henry the 
Fifth. * See' more of this word in Spelm. Glo. See 
Coppozation, Jnfommatrion, Wandamus, Nuo wat - 


Mead and Petheglin, To pay one halfpenny ex- 
Ciſe for every NES 12 Car. CI feet. 5. And one - 
 halfpenny, 12 Car. 2. c., 24. ſef. 19. And one half- 
penny, 22 & 23 Car. 2,c. 5. ſe. 5. And wr yy 
IT W.& M. c 3. ſe. 2, And threepence, 5 /7u = 
 M-c.'20. ſe, 10. And threepence, 4 An. c. b- ſea, 
15. And one penny, 8 Ann. c. 7. ſe. 1. 


law, 
many 


in time of 


—— 


Meal, May be exported duty free, 11 & 12 771. 3: 
many facks of meal may be car- 

| ried at one load in London an 
Meal-rents, Are certain rents ſilt fo called, but now 
Ry in money, which heretofore, by ſome tenants in 


FX 20. ſet. 4+ How many 
d W:/tmip/ter, 6. Gee. Is 
F &.0: -: 
tne 


% 
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| the honour of Clun, were paid in meal, to make meat 
for the lords hounds, Cowell, edit. 1727. 

Meals, The ſhelves of ſands or banks on the ſea-coaſts 
of Norfal , are called the meals and the males. | Id. ib. 

Mean, ( MHedius,) Signifies the middle between two 
extremes, and that either in time or dignity. For ex- 
ample of the firſt, His ation was mean betwixt the 
difleifin made to him and his recovery, that is, in the 
interim, Or, as we uſually ſay, in the mean time. Of the 
ſecond, there is Lord Mean or Meſne, (mentioned in 
the ſtatutes of amortifing lands, made tempore Ed. 1.) 
and tenant, Cowell, edit. W7Ag: See Melne, 

Ycaſe, (deſuagium) A me wage or dwelling- houſe. 
Kitchin, fol. 139. and F. N. B. fol. 2. Stat. Fhbernie, 
14 H. 3. and 21 1.8. 13. : 

Mealon-due, In French Maiſon de dieu, Domus Det ; 
.a houſe of God, a monaſtery, religious houſe or hoſ- 
pita] ; the word is mentioned 2 & 3 P. & MM. cap. 23. 
239 £1. 5. and 15 Car. 2, th | 

Mealure, (Menſura, ) Is a certain quantity or propor- 
tion of any thing ſold, and in many parts of England is 
one buſhel. According to the 25th chapter of Magna 
Charta, and the ſtat. 17 Car. 1. cap. 19. all weights and 
meaſures in this kingdom ought to be the ſame, and ac- 
cording to the King's fandard; which ſtandard is called 
in our hiſtorians, menſura regalis, and was always kept 
in the King's palace; and all other meaſures were to be 
made after the ſame manner, and in every city, market 
town and other village, it was kept in the churches. 
Cowell, edit. 1727. 

There ſhall be one meaſure through the realm, A. C. 
g H. 3. c. 25+ 27 Ed. 3. fl. 2. c. 10. 13R. 2. ft. 
I. Yo 

Onflaabozs for meaſuring land, 33 £4. 1, ft. 6. St. 
Comp, ulnar”, &c. incerti temp”. | 

Buſhels, gallons and ells, ſhall be according to the 
Randard, and ſealed, Ordin. pro. Piſtor. incerti temp. c. 8 
&Q9.. 28£d. 3-1. 5. c. 10. 10K. 2... 4 

Standards of meaſures ſhall be ſent in braſs to the 
counties, 14 £d. 3. /t, I. c. 12. 34 Ed. 3. c. b. 7 

EH: 7 6.4 | 
Juſtices of peace ſhall enquire of meaſures, 34 £9. 3. 
DH Fs 
The meaſures in the county of Lancer, larger than 
in other parts, 13 R. 2. /t. 1. c. 9. 

The penalty of buying corn at more than eight buſhels 
the quarter, I5 R. 2.c. 4. 14, 5. c. 10. 

The ſtatute mile, 35 El. c. 6. | 

The meaſure of veſſels of wine, eels, herrings and 
ſalmon, 2 H. 6. c. 11. | | 

Of veſſels of wine and oil, 1R. 3. c. 13. 

- The meaſure of cloth ſhall be a yard and inch, 18 H. 
6. c. 16. 

The contents of an acre, 24 H. 8. c. 4. | 

Water meaſure in port towns may be uſed, 16 Car. 
I, C19. ſett. 7. 

The reſpective contents of a barre] of beer and ale, 
12 Car. 2. c. 23+ ſett. 20. c. 24. ſeft. 34. 1H. & 
M. c. 24. ſett. 5. ; 

The buſhel of corn and ſalt aſcertained, 22 Car. 2. 
c. 8. 226 23 Car. 2. c. 12. 5s#.& M. c. 7. [. 18. 

A meaſure of braſs ſhall be chained in every market, 
22 Car, 2. c 8. ſett. 5. + 2 

Conſtables to ſearch ſor unſealed meaſures, 22 Car. 2. 
c, 8. ſed. 6. | TIS 

Where there is not a clerk of the market, the mayor, 
&:. ſhall ſeal meaſures, 22 & 23 Car. 2.c. 12. /. 4. 

Collectors of the exciſe to provide quarts and pints of 
braſs for ale in every market town, 11 & 12 J/. 3. c. 
I5. feft. 3. * IS 
F Contents of H/inchefler meaſure, 1 Ann, /?. 2. G 3. 
ſect. 10. | 

Water meaſure of fruit aſcertained, 1 Ann. ff. 1. 
C. 15, | 

Wine meaſure, 5 Ann. & 27. ſet. 17. | 

Mealurer, or Meter of woollen cloth and of coals, 
&c. Is an officer in the city of London. See Alnager, 
Meter. 

Vor, II, 


[ 


| 
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Meaſuring-monep, The letters patent, whereby 
ome perſons exaCted of every cloth made, certain money, 
beſides alnage, called the meaſuring- money, mzy be re- 
voked. Rot. Parl. 11 Hen. 4. 

ederia, A mead-houſe, or place where mead or 
metheglin was made, Cowell, edit. 1727. 

edtee, Is interpreted to be a bribe or reward; it al- 
ſo ſignifies that compenſation given in an exchange, 
where the things exchanged are not of equal value. 
Cowell, edit, 1727. 

ediac 4 infimae manus homines, Men of mean 
and baſe condition, otherwiſe called men of low for- 
tunes: £t plures mediz manus guos ex juftis cauſis Rex 
exhercdaverat. Radulfus de Dicets. Anno 1112. So, Duss 
milites mediz manus homines, &c, Infimaz manus homo, 
IS a man of an inferior condition. 7d. ib. 
Mcdiamis, Of a middlefize, medianus homo, a man 


of a middle tortune ; mediaius bos, an ox of a middle 


price. 1d. 1b. 
ediato2s of queſtions, (mentioned in tat. 27 E2. 
« Nat. 2. cap. 24.) Were ix perſons authoriſed by that 


atute, (who upon a gue/tion riſen amongſt merchants 
touching any unmarketable wool, or undie packing) 


. might before the mayor and officers of the Staple, upon 


their oath certify and ſettle the ſame; to whoſe order 
therein the parties were to give credence without any con- 
tradition. Cowell, edit. 1727, | 

Medictas linguae, Signifes a jury or inqueſt empa- 
nelled, whereof the one half conliſts of natives or Jeni- 
zens, the other ſtrangers; and is uſed in pleas, wherein 


the one patty is a ſtranger, the other a denizen. See the | 


ſtat. 28 Ed. 3. cap. 13.—27 ejuſdem, flat. 2. cp. 8. and 
8 Hen. 6. cap. 29. fate: Ka” # the Kirin was 
made, this was wont to be obtained of the King by grant 
made to any company of ſtrangers. Staundf. Pl. Cor. 
lib. 3. cap. 7. and is called a party-jury. . Anno 14 Car. 
2, cap. 11. Solomon de Stanfird, a Few, had a cauſe 
tried before the ſheriff at Norwich, by a jury of Sex pro- 
bos & legales homines & ſex legales Fudgos de civitate Your: 
wici, &c. Norf. Paſch. g Ed. 1, Judzorum Rot. 4 & 
5. in dorſo, | os. 

Medio acquietando, 1s a writ judicial, to diſtrain a 
lord for the acquizting a mean lord for a rent which he 
formerly acknowledged in court not to belong to him. 
Reg. Tud. fel. 29. | | 

Mediterranean, Is that which paſſeth through the 
midſt of the earth. And for that reaſon the fea which 
ſtretcheth itſelf from we/? to ea/?, dividing Etrepe, Afia 
and Africa, is called the 1Zediterrancan Sea ; it 1s men- 
tioned 12 Car. 2. in the ſtatute of tonnage, Coumer- 
feiting Med:terrancan paſles is felony, 4 Ges. 2. c. 18. 

Nedleta, A ſudden ſcolding at, and beating one ano- 
ther.” Brad. h.-43;.c.35- 

Medſypp, A harveſt-ſupper, or entertainment given 
to the labourers at harveſt-home. Placit. 9 Ed. 1. 
Cowell, edit. 1727. | AIRF 

Medway river, Pilots thereon how to be licenſed, 5 
Geo. 2, c. 20. It was called Yaga by the Britons; the 


Saxons added Med. See Tlagna, 


Mcrr, (Merus) Though an adjeive, yet it is uſed 
as a ſubliantive to ſignify meet rights Old Nat. Brev. 


fel. 2. in theſe words. This writ hath but two iflucs, 


viz. joining the Me upon the Mere, 'and that is to 
put himſelf in the Great Aſie of our Sovereign Lord the 
King, or to join battle. Covell, edit. 1727. See Mile, 

Meiny, (Menegium, French meſnie) As the King's 
meiny.. 1 Rich 2. cap. 4+ that is, the King's fzmily or 
houſhold ſervants. | 

Melaſſes, To what duties liable, 2 7. & MM. ſeff. 2. 
Ce 4. ſet. Js, | | 

HAY The reward and recompence due and 
given to him that made the diſcovery of any breach of 
penal laws committed by ahother, he promoter or in- 
former's fee. Cowell, edit. 1727. 

Melius inquircndo, Is a writ that lieth for a ſecond 
inquiry of what lands and tenements a man dieth ſeifed, 
where partial dealing was ſuſpeed upon the writ of Die 
clauſit extremum. Vitz, Nat, Brev. fol. 255. 
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It was moved for a melius i:quirendum to be granted to | 


the coroner of Kext, who had returned an inquiſition 
concerning the death of one that was killed within the 
manor of Greenwich ; he had returned that he died of a 
meagrim in his head, when he was really killed with a 
coach, Hale ſaid a melius :nquirendum is generally upon 
an office po? mortem, and is direted to the ſheriff, But 
Twiſden 1aid this cannot be to the ſheriff; in 22 Ed. 4. 
the coroner muſt inquire only ſuper viſum corporrs 3 and 
if you will have a new inquiry you muſt quaſh this. 
Indeed a new inquiry was granted in Mzles Bartly's cale. 
It being prayed, that the court being the ſupreme coroner, 
would examine the miſdemeanor of the coroner, Hale 
Ch. Ju, Bid them make ſome oath of his miſdemeanor, 
becauſe he is a ſworn officer. Without oath he will not 
quaſh the inquiſition, Newdigate ſaid, that in the caſe of 
Miles Bartley the inquiry was not filed, and that that was 
the reaſon why a new one was granted. ale ordered 
the coroner to attend, who (he ſaid) muſt take the evi- 
dence in writing, and that he ſhould bring his examina- 
tion into court. Mod. 82. Mich. 22. Car. 2. B, R. Anon. 
. See 15 in. Abr. tit. Melius inquirendum. 

Memozies, Are ſome kind of remgmbrances or obſe- 
_quies for the dead, in injunCtions to the clergy. 1 £4. 6. 

Menagium, A family: *Tis mentioned in Trivet's 
Chronicle, p. 677. and in Walſngham, pag. 66. 

Mendlefe, mentioned in Crom. 7ujrice of: Peace, fol. 
193- Is that which Braden calleth medletum, lib. 3. 
traet. 2. cap. 35. It ſignifes quarrels, ſcuffling or braw- 
ling. ' Cowell, edit. 1727. FED 

Menials, As menzal ſervants, (a derivative from me- 
nia, ſignifying the walls of a houſe, or other place,) 
Are houſhold-ſervants, that is, ſuch as live within the 
walls of their maſter's houſe, mentioned in the {tat. 

2 H. 4: 21. 

. Menſa, Comprehends all patrimony, or gocds and 
neceſ{aries for our livelihood ; dominicum et propria terra 
ed menſam affignata. 

Menſalia, Were ſuch parſonages or ſpiritual livings as 
were united to the tables of religious houſes, and were 
called menſal benefices amongſt the canoniſts. And in 
this ſenſe it is taken when we read of appropriations ad 
menſam ſuam. Cowell, edit. 1727. 

Menſura, Is taken for a buſhel, as menſura lad!, a 
buſhel of corn. - Cowell, edit, 1727. | 

Menſura Krgalis, T he King's fandard meaſure, kept 
in the Exchequer, according to which all others are to 
be made. See Meaſure. 4 

er, or Mere : Words which begin or end with thoſe 
ſyllables ſignify fenny places. Cewell, cait* 1727. 
Dera nocttis, Midnight. 7d. 26. 


2ereennarius, A hireling, a ſervant, Cowel?, edit. | 


1727. | 
' Pereers company, Proviſions for relief of their cre- 
ditors, 21 Geo, 2.c. 32. 24 Geo. 2.c. 14. 25 Geo. 2.c. 7. 
Three hundred pounds to be paid annuaily to the Mercers 
company towards payment of annuities, debts, &c. 21 
Gev. 2. c. 19. For the relief of the bond and other cre- 
ditors of the wardens and commonalty of the myſtery of 
mercers of the city of London, 4 Geo. 3. c. 50. 
Mcerchant. Every one that buys and ſells, is not 
from thence to be denominated a merchant, but only he 
who trafficks in the way of commerce by importation or 
_ exportation; or otherwiſe in the way of emption, ven- 
dition, barter, permutation or exchange, and who 
makes it his living to buy and ſell, and that by a con- 
tinued affiduity, or frequent negotiation 1n the miſtery of 
merchandizing ; but thoſe that buy goods to reduce them 
by their own art or induſtry into other forms than for- 
merly they were of, are properly called artificers, not 
merchants; not but merchants may, and do alter com- 
modities after they have bought them, for the more ex- 
pedite ſale of them, but that renders them not artificers, 
but the ſame is part of the miſtery of merchants ; bur 
perſons buying commodities, tho' they alter not the form, 
yet if they are ſuch as ſell the ſame at future days of 
payment for a greater price than they coſt them, they are 
not properly called merchants, but are ufurers, tho” they. 
obtain ſeveral other names, as warehouſe: keepers, and the 
2 
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like z but bankers, and ſuch as deal by exchanoe, 
roperly called merchants, Ow 
7 I ; 3 Molloy 456, 457. cap. , 

If a perſon, who otherwiſe is no merchant, being he 
yond fea, takes up money and draws a bill uport 5; Aa 
chant, he cannot'in an aCtion brought upon this bill 
againſt him as the drawer thereof, plead that he was n 
merchant ; for the very taking up the money and drawing 
the bill makes him a merchant to this purpoſe, and is p 
merchandizable a&t. Comb. 152. Mich. 11IV. & 14 2 
Serjeants Inn in Fleet-ſireet, Sarſefield v. Witherly, : 

Merchant: includes all forts of traders as well and 25 
properly as merchant adventurers, D. 279. b. cites Spelm 
Guilda. A merchant taylor in a common term : yer 
Holt Ch. J. 2 Salk. 445. Mayor, &c. of Londin y 
Iilks. ; 
' The cuſtom of merchants is part of the Common law 
of this kingdom, of which the judges ought to take no« 
tice z and if any doubt ariſe about the cuſtom, they may 
ſend for merchants to know the cuſtom ; per Hobart 
Ch. J. TFinch 24. ; | 

Merchants ſhall have fafe condu&t, and may buy and 
ſell by the ancient and right cuſtoms, A. C. g H. 3.c, 30, 
2 Ed. 3.c 9. 14 Ed. 3. ft. 2. c. 2. 5R.2. P2, 2, 
GI. | 

 T'wo merchants of Londen ſhall be choſen to receive 
recognizances of ſtatute merchants, St. de Mercator, 
13 Ed. 1. ft. 3. | 

May freely ſell their merchandiſe without diſturbance, 
Q Ed: 3 6 1. 38 £4. 1: ff. 3+. ct: be 

May fell their merchandiſe in groſs or by retail, in 
Londen or elſewhere, 25 Ed. 3< ff. 4. c. 2." 11 R., 2, 
CG. Fi 10 Re 2. 21, contra. : 

Foreign merchants to have redreſs by the law of the 
ſtaple, 27 Ed. 3./t. 2.c. 2 & 20. |: 

Remedy for merchants who have been robbed, or loſt 
their goods at ſea, 27 Ed. 3. /f. 2. c. 13. | 

In caſe of a war, merchants ſhall have time to with= 
draw their effets, 27 Ed. 3. /t. 2. © 17. 

Shall not loſe their goods for the treſpaſs of their ſer- 
vants, 27 Ed. 3. ft. 2. c. 19. | 
Shall have redreſs by law merchant, 27 #4. 3. ft. 2, 

C. 20, 

'T heir ſhips ſha!! not be compelled to come to any 
port,'.28 £d..3; c. 13 

Engrofling prohibited, 37 Ed. 3. c. 5, 

May trade freely, fo that Z7g/;/þ Merchants do not ex- 
port woo], and that none export gold cr {ilver, in plate 
or money, 38 £4. 3. c. 2. 

What Wares meichants may fell by retail, and what 
only-in groſs, '2-R. 2. 1. cx. 

Merchants of /taly and Spain may trade to England, 
giving ſecurity to carry their exports Weitward or to 
Calats, 2 8.2, Jh. 3.0.3 | 

Shall give ſecurity to lay out the proceeds of their 1m-. 
ports on merchandiſe of the realm, 14 R. 2. c. 1. 

On exchanges: made, they thall give ſecurity to lay out 
to the value in merchandiſe of the ſtaple, 14 R. 2. c. 2. 
9g H. 5s. Rl. 2.6.9.-:.1 2... 0: 6: 

Merchants ftrangers ſhall be courteouſly and righteoully 
uſed, 14 R..2. c.9. 12 Car. 2. c. 4+ ett. 3. | 

Merchants aliens ſha!l not ſell to one another wine or 
{picery, or other goods, except victuals, 16 R. 2. c Is 

Shall lay out the whole proceed of their imports oN 
merchandiſe of the realm, 4 H. 4. c. 15. 5 HH. 4. £9: 
i8 H. 6. c. 4. 27 H.6.c. 3. 4 £4. 4c. 6. 17 Ed. 4 
C 1. 1'R. 46.096 I Be Jo 6 6. | 

Foreign merchants ſhall be deemed as Zngl;/ mer- 
chants are beyond ſea, with a penalty on the merchants, 
$-FT.:4. &. 9%. 4 H.-5. 6 5s ES Ry 

Merchants ſtrangers ſhall ſell their imports within 2 
quarter of a year, and ſhall not ſell to other ſtrangers, 
5 H. 4.c. 9. Repealed, except that merchants ſtrangers 
ſhall not export the imports of merchants ſtrangers; b 
' * 589 yp 0p bath EN. 

Hoſts ſhall be affigned to merchants ſtrangers, 5 4 4- 
C9. 18 2. 6:'c. 4. | 

All merchants may ſell in groſs, 

franchiſes of London, 7 H, 4. c. 9, 


notwithſtanding the 


The 


MER 
The Chancellor ſhall ſend eſtreats into the Exchequer 
of the exchanges, 11 H. 4. c. 8. 


None ſhall ſell, to merchants ſtrangers but for ready 
money, and they ſhall not refuſe payment in filver, 8 


H. 6. ©. 24+ ; 
May ſell cloth at ſix months credit, 9 H. 6. c 2. 
Merchants ſtrangers reſtrained from ſelling to mer- 
chants ſtrangers, 18 . 6. c. 4. 
Ttalian merchants ſhall not ſell any goods after eight 
months from the importation, nor any thing by retail, 
1R. 3.c. 9. x 4. 7. c. 10. | 
Merchants of Ireland, Jerſey or Guernſey, ſhall lay out 
the produce of their imports, 3. 7. c. 8. 
Engliſhmen may merchandiſe in Flanders, &c. without 
paying any = to the merchants adventurers of London, 
2H. 7.4. 6. 
: The trade to Spain, Portugal and France, to be free, 
3 Jac. 1./c. 6. Saving of Queen Elizabeth's charter, 
Jace C 9s 
- {6 3 Bae, Abr. and 15 Vin. Abr. tit. Merchants. 
Merchenlage, Is one of thoſe three laws out of which 
the Conqueror framed our Common laws with a mixture 
' of the laws of Normandy, and was the law of the Mer- 
cians, when they governed the third part of this realm. 
For Camden in his Britannia, pag. 94, &c. ſaith, that in 
the year 1016 this land was divided into three parts, 
whereof the J/2/t-Saxons had one, governing it by the 
law called We/t-Saxonlage, and that contained theſe nine 
ſhires, Kent, Suſſex, Surrey, Berkſhire, Hampſhire, Wilt- 
ſhire, Semerſetſhire, Dorſet, and Devonſhire. The ſecond 
by the Danes, which was ruled by the laws called Dane- 
lage, and that contained thele fifteen ſhires, York, Derby, 


Nettingham, Leiceſter, Lincoln, Northampton, Bedford, |. 


Buckingham, Fa Mas Eſſex, Middleſex, Norfolk, Suffolk, 
Cambridge and Huntingdon. The third was poſleſied and 
governed by the Mercians, whoſe laws were called er- 
chenlage, and held thoſe eight, i x IWoreefler, Here- 
ford, IVarwick, Oxford, Cheſter, Salop and Stafford. Out of 
which three (which relate not at all to a different law, 
cuſtom, or uſage, but to ſeveral ſorts of amerciaments, 
muls, and fines, for the tranſgreſſion of one and the ſame 
law,) as we ſaid, with fome additions, was framed that 
which we now call The Common law of England, Cowell, 

edits 1727. «_ © 
 Werchet, (ercherrm,) A fine or compoſition, paid 
by inferior tenants, to the lord, for liberty to diſpoſe their 


daughters in marriage. No baron, or military tenant 


could marry his ſole daughter and heir, without ſuch leaye 
purchaſed from the King, pro maritanda filia, And 
many of our ſervile tenants could neither ſend their ſons 
to ſchool, nor give their daughters in marriage, without 
expreſs licence from the ſuperior lord, See Kennet's Gloſ- 
ſary in Maritagium. See Warchet, 


Mercia, 1s uſed in many places in the Monaſtic. for * 


amerciament, | 
Mercimoniatus Angliae, Was of old time uſed for 
the impoſt of England upon merchandile, | | 
Mercy, (Mi/ericordia,) Signifies the arbitrament or 
diſcretion of the King, lord or judge, in puniſhing any 
_ offence, not direaly cenſured by the law: As to be in 
the prievous mercy of the King, 11 H. 6. 6. is to be in 
hazard of a great penalty. See Miſericowdia. | 
Merger, 1s where a leſſer eſtate in lands, &c. is 
drowned in the greater : As if the fee comes to tenant for 
years or life, the particular eſtates are merged in the fee : 
But an eſtate-tail cannot be merged in an eſtate in fee : 
for no eſtate in tale can be extin&t, by the acceſſion of a 
oreater eſtate to it, 2 Co. Rep. 60, 61, If a leflor who 
hath the fee, marries with the leſſee for years ; this is no 
merger, becauſe he hath the inheritance in his own, and 
the leaſe in right of his wife. 2 Pld. 418. And 
where a man hath a term in his own right, and the in- 
heritance deſcends to his wife, ſo as he hath a freehold in 
her right, the term is not merged or drowned: Crs, 
Car. 275. See 15 Vin, Abr. tit. Merger. IE 
Merſcum, A lake; from the Sax. mere, lacus, 
TY molendina, merica, & mariſca. Ingulph. p. 
I, þ; 


M E T 


; | | 

| Merſe:Ware, (Sax. Incole paiudum) So the inhabitants 
by Can in Kent were anciently called. Cewel!; 
edit. 1727, 

Mcrtlage, Seems to be a corruption of, or a Law- 
French word tor martyrology. See Hil. 9 Hen, 7. fol. 
14 b. for it being asked what was meant by mertlage, the 
book ſays, Ceo eft Kalender univerſal in PEsgliſe de Ceft 
realm, lex queux prieſts ſent lies d obſerve & ne pluis. 
A church kalendar or rubrick. Cowell, edit, I727. 

=o Statutes made there, 20 Hen. 3. 

elne, (Medius,) Signifies him that is a lord of a 
manor, and fo hath tenants holding of him ; yet himſelf 
Me of a ſuperior lord. Cowell, See 15 Vin. Abr. tit. 

eme, 

Mejne alſo ſignifies a writ, which lieth where there is 
lord, meſne and tenant. 'T'he tenant holdeth of the meſne 
by the lame ſervices, whereby the meſne holdeth of the 
lord z and the tenant of the meſne is diſtrained by the ſu- 
perior lord, for that his ſervice or rent which is due to 
the meſne. Fitz. Nat. Brev. fol. 135. 13 Ed. 1. cap. 9. 

Forcjudger by default given the writ of meſe, St. Weſt. 
2. 13 Ed. 1.c. g. Proceſs in the writ of meſne regulated, 
and remedies provided for the tenant peravaile, St, Weſt. 
13 Ed. 1. &. 9. 

*Deſnalty, ( Medietas;) Sighifies the right of the meſye, 
as the meſnalily is extinct, Old Nat. Brev. fol. 44. If 
the meſnalty deſcend of the tenant, Kitchin, fol, I47. 

Mellarius, (from mef7rs,) Is the chief ſervant in huſ- 
bandry, now called a bailiff in ſome places, whoſe office 
is to look into the grounds to fee no damage is done. 
Maonaſlic. 2 tom. p. 832. Cowell, edit. 1727. Meſſarits 
alſo ſignifies a mower or harveſter. Fleta, lib. 2. cap. 75. 

Mellenger of the Erchequer, Is an officer in that 
court, of which there are four, who as parſuivants attend 
the Lord Treaſurer, to carry his letters and precepts. 
See Pirſuivanrt, x 

Meſſe Thane, Signifies a prieſt, The Saxons called 


ſo Meſſe Thane was he who ſaid maſs: and Yorules Thane 
was a ſecular man of quality, Covell, edit. 1727, 
elfina, Reaping time, harveſt, 1d. ib, 

Welluane, ( Meſſuagium, ) Is properly a dwelling- 
houſe, with lome adjacent land afſigned to the uſe thereof. 
IWe/t, part 2. Symb. tit. Fines, feft. 26. Bradt. lib. 5. 
cap. 28. and Plowden, fel. 169, 170. where it is ſaid, 
that by the name of a meſſuage may paſs alſo a curtilage, 
a garden and orchard, a dove-houſe, a ſhop, a mill, a 
cottage, a toft, a chamber, a cellar, &c. yet may they 
be demanded by their ſingle names. Meſſugium in Scat- 
land, ſignifies the principal place or dwelling-houſe, within 
a barony, which we call a manor-houſe. Shene de verbs. 
frgnif. verb. Meſſuagium. In ſome places it is called the 
ſite of a manor. A precipe lies not de d:me, but de nuf- 

uagio, Coke on Litt. cap. 8. 

Mcltilo, 4:/7ine, or rather HMeſeellane, that is, wheat 
and. rye mingled together. Et nanam garbam frumenti, 
meſtilonis, /elrgints & omnis generis bladi. Pat. 1: Ed. 3. 
par. 1. M. 6. | 

Metal, The exportation of iron, braſs, copper, lat- 
ten, bell and other meta], anciently refirained, 28 #4. 3, 
G5. 33 Hen. 6.c. 7. 2 & 3. £4,6.6: 37: ..permit- 


ted, 5/Y. & M.c. 17. Metal prepared for battery, to 


what duties liable, 4 7. & M. c. 5. ſed. 3. 


by the lord to cuſtomary tenants, as a reward and en- 
couragement for their duties of work and labour, Stz- 
fendia & metecorn, ac catera debita ſervitia in monaſle- 
rio preditto folvantur. Ryley's Plac. Parl. f. 391. 

Petegavel, (Cibi gablum ſeu vefigal,) A rent paid 
in victuzls, a thing uſual of old, as well with the King's 
tenants as others, till Henry the Firſt changed it into 
money. Taylor's Hiſtiry of Gavelitind, pag. 118. 

Meter, See Meaturer. | 

Pethegiin, See Mead, 


which an equivalent was ſometimes paid in money, Jt 
ſeems to have been commonly a fine or penalty impoſed 


ON 


every man Thane, who was'above the common rank ; 


Mfterom, A meaſure or portion of corn, given out 


MWetrethep, Mettelchep, Wettenicep, Some rent or 


acknowledgment paid in a certain meaſure of corn; tor * 


M 


on the tenant, for his default in not doing his cuſtomary 


Ws © 


ſervice of cutting the Jord's corn. Parech. Anttq. p. 495- 

WBeva, A mow of coin Jaid up in the barn, Cowell, 
edit. 1727. | 

Micel:-gemotes, Micel:(ynods, The great councils 
in the Saxon times of King and noblemen, were called 
Iittena-gemotes, and after Micel-ſynods and Micel-gemotes, 
z. e, Great and general afſemblies. Cowell, edit. 1727. 

Middleſer, "The ſeſſions of the peace how often to 
be held, 14 #. 6. c. 4. 

In aQtions triable by Midileſex jurors, they ſhall be 
called the fourth day, &c., 8 Ed. 4. c. 3. 

Inhabitants of //eAminfter, exempt from ſerving on 
Juries at the ſcſſions for the peace, 7 & 8 IF 3. c. 32. 
! Deeds and wills to be regiftered there, 7 Ann. c. 20, 

No juror to be returned at the nf; privs in Middleſex, 
who hath been returned in two preceding terms or vaca- 
tions, 4 Geo.' 2. 7. ſett. 2. 

Leateholders qual:fied to ſerve as jurors in 17iddleſex, 
4 Gedi' 2» Go Ji fe 3 

But one county 
Geo. 2c: 29. «235: 

KFncrnir, Are a kind of canvas, whereof ſail-cloths 
or other furniture for ſhips are made. 1 Fac. I. c. 24. 

Pile, 47/:are, Is the diſtance of one thouſand paces, 
otherwile eight furlongs, every {urlong to contain forty 
lugs or poles, and every lug or pole ſixteen feet and a 
half. 35 £z. 6. 

Mile to be taken by computation for the diſtance of 
the refinerics of rock-ſalt from the pits, 8 Geo. 2. c. 12. 
edt. 2. | 

Militare, To be knighted, viz. Rex per Angliam fe- 
cit proclamari, &c. ut qui haberent unde muitarent adeſſent 
apud Weſimonaſterium, &c, Mat. Weltm. pag. 118. 
Militia, "The trainbands ; the ſtanding force of a na- 
tion, Fohnſ. Clarendon. 

None to be compelled to go out of the ſhire, but on 
neceſſity, 1 Ed. 3. /t. 2. c. 5. 

Soldiers ſhall be at the King's wages the day that they 
depart out of the county, 18 Ed. 3. /t. 2. 6. 7. 

None ſhall be conſtrained to find men of arms, but by 
tenure, or by aſſent of parliament, 25 Ed. 3. ft. 5. 


C. 


rate to be made” for Middleſex, 1% 


Former acts repealed, and the charge of finding horſe 
and arms aſce:tained, 4 & 5 Ph. & Mar. c. 2, 13 & 
14 Car. 2, G3. | 

All perſons required ſhall appear at a muſter, &c. 4 
& PO M5 c..3. | | 
* The militia of towns corporate ſhall not be obliged to 
muſter out of their liberties, 4 & 5 P.& MM. c. 3. f. 11. 

The command of the militia afferted to the crown, 
13 Car. 2. /t. 1. c. 6. 13& 14 Car. 2. c. 3; 

"The powers of the. lieutenants and deputy lheutenants 
of counties, and regulations of the militia, 13 & 14 
Car, 2: c.. 3-15 Cars 2. co 4. 1 Geo. I. © T4. 7 
Geo. 2. Cc. 23. 

Papiſts eſtates chargeable, 10 & 11 77. 3. c. 12. . 2. 

The heutenancy may dire&t who ſhall contribute to 
the finding a horſe, &c. 9 & 10 IF. 3. c. 12. ſet. 3. 
1 Ann. fl 2. v.23. ſet. 2. —_— - 

Trophy money not to be levied till the former ac- 
counts are paſſed, 1 Arn. ft. 2. c. 23. ſet. 4. 10 Ann. 
25 felt. 4: | 

Lieutenants to appoint the ſize of muſkets, 9g Geo. 1. 
c. 8, ſet. 7. 

New regulations of the militia, go Geo. 2. c. 25. 

Qualifications to be left with the clerk of the peace, 
39 Geo. 2. 25. f. 9. | 


Peers or their heirs apparent not compell3ble to ſer- | 


vice, 30 Geo. 2. c. 25. ſed. 11. 

Commiſſion does not vacate ſeat in parliament, 3o 
Gez. 2. c. 25. ſe. 12. 

Men ſerving for themſelves, exempt from offices, ſta- 
tute work, &c. 30 Geo. 2. c. 25. {. 23. 31 Geo. 2. 
c. 26. ſett. 24. | | 

Married men called out may ſet up, trades in any 
part of Great Britain, 30 Ge. 2, c. 25. ſect, 25, 

2 


| 


feft. 26, 
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Subſtitutes to be hired for quakers, 30 Geo. 2. ; 2c 
Conſtables to affiſt in the execution of th 

L £25; ſee. | e act, 30 Geo, 
In caſe of invaſion, &c, the parliament to 

ned, 30 Geo. 2. c. 25. }- 46. T 0 on 
Penalty on neglecting, 1id. ſef7. 50. | 
Conſtables to return the names of deputy lieutenants 

and pariſh officers in the liſt, 31 Gez. 2. c. 26, ſee. 1 
Oath to be taken, 31 Geo. 2. c. 26. ſet. 18. _ at 
Penalty of perſuading conſtables to make 

3I Geo, 2. c. 26. [. 23. 
Attendance of conltable enforced, 31 Gee. 2, c, 26 

ſet. 35. | | rs 
Militia laws extended to Berwick, 31 Geo, 2, c 26, 


falſe returns, 


ſef. 42. 


'The militia laws reduced into one at, 2 Geo, 

Explained and amended, 4 Geo. 3. c. T7; 

Application of the money granted for the charge of 
the militia, 2 Geo, J- c. 35. 3 Geo. 3. c. 10, 4 Geo. 
Z- + JO. 5 Geo. 3. c. 3 | 

Mill, ( Molendinum) Is a houſe or engine to *orind 
corn, and either a water-mill, windmill, horſe-mill 
hand-mill, &c. and beſides corn and griſt-mills, thin 
are paper-mills, fulling and tucking-mills, iron-mills, 
oil-mills, &c. "The toll ſhall be taken according to the 
ſtrength of the water, Ordin. pro piftor. incerti temp”, Pro- 
hibition ſhall not go in ſuit for tithe of a new mill, 4+; 
Cler'. 9 Ed. 2. /t. 1.c. 5 

Magiſtrates may ſearch mills for adulterated meal, 6c. 
31 Gea, 2. c. 29. ef, 29, Miller, baker, &c. not to 
act as magiſtrate under this a&t, 31 Geo, 2. c. 29. /. 32, 
See 15 Vin, Abr. tit. Mill. 5 | 

Milleate, (mentioned in ſtat. 7 Fac. tap. 19.) A 
trench to convey water to or from a mill, Cowell, 
edit. 1727+ 

Mina, A corn-mete or meaſure of different quan- 
tity, according to the things meaſured by it : And mi- 
nage was a toll or duty paid for ſelling corn by this mea- 
ſure. Cowell, edit. 1727. | | 

tarde To mine, or dig mines. 14. 16. 

inato2 carucae, A ploughman. 7d. 76, 

Wineral courts, (Curie Minerales,) Are peculiar 
courts for regulating the concerns of /zad-min!s, as /tan- 
nary courts are for tin. {Ud. ib, 

Mines, (Amerie) Places or caverns in the eath, 
which contain metals or minerals. Fohnſin; Boyle. A_ 
mine is not properly ſo called till it is opened ; it is but 
a vein of coals before; and this is the opinion of Lord 
Coke in 1 Inft. 54.6. and Juſtice Tri/den ſaid, that he 
knew no realon why my Lord C:#e's ſingle opinion ſhould 
not be as good an authority as Fizzherbert in his Nat. Br. 
or the Dogtor and Student, 2. Md. 193- 

A man opens a mine in his land, and digs till he digs 
under the foil of another ; he may follow his mine there; 
but if the owner digs there alſo, he may ſtop his farther 
progreſs ; and ſaid to be the uſe in Cornwall, 2 Vent. 342+ 
per IVilde J. on a caſe referred to him by Lord Bridgman. 
22: Car, 2c ; TEE 

It was ſaid by the Solicitor-general, that there was 2 
great difference between pits and mines ; for if a mine be 
opened, he that may work the mine is not obliged t9 
purſue the vein of ore under ground ; but he may fink 
pits in purſuit of it which are neceſlary to come 2t the 
ore, and as many as he thinks proper z and Lord Chan- 
cellor ſaid, it had been fo reſolved before Porve! J. 0N 
great conſideration, and conſulting and examining the 
moſt able miners. Caſes in Equity in Ld, Ch. King's 
time, 79.' Nov. 10, 1729, Clavering v. Clavering. 

If a man demiſes land for life or years, in which 1 
a coal-mine open, the leflee may dig in it; for the min? 
being open, it ſhall be intended by his demiſing a!l toe 
land, that 'his intent is as general as his derhile z bu: it 
the mine was not openel at the time of the demite, the 
leflee by leaſe of the land is not impowered to make new 
mines ; but in ſuch caſe if he leaſes his 12nd and a)! nunes 
therein, the leſſee may dig for mines there ; reſolved. 
5 Rep, 12. Trin. 41 Eliz, C. B. Saunder's caſe, | 

A UCLA 


3. C, 20, 
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A queſtion was, if copyholder of inheritance may dig 
mines in his land ? The court ſeemcd to think he might ; 
for that otherwiſe mines there ſhould never be opened ; 
as in the caſe of the glebe of a parſon. 8d. 152. Trin. 
15 Car. 24 B. R. in the caſe of Rutland ( Lord) v. Gie. 
"Lands In which are coal- mines not opened are ſettled 
upon 4. in tail, remainder to B. for life, but not without 
impeachment of waſte, remainder to C. in tail, and 4. 
opened mines and worked them and died without iſſue ; 
B. the now tenant for life opened the earth to purſue the 
old vein of coals, and C, moved for an injunCtion to ftay 
the opening the earth in any new place; but Ld, Ch. 
King chought B. might work all mines which were law- 
fully opened by the preceding tenant in tail, tho? ſubſe- 

vent to the ſettlemert, and ſo denied the injunction, 
2 Wins's Rep. 388. Mich. 1726. Clavering v. Clavering. 

If a perſon breaks up, or even attempts, or threatens 
to break up mines which he ought not to do, that is a 
reaſon for coming into Chancery to have an injunction ; 
per Lord Chancellor. Barn. Chan. Rep. 497. Paſch, 
1741. in the caſe of Gibſon v. Smith, : 

Mines of copper, &c. ſhall not be Royal mines, though 
gold and filver may be extracted, 1 /Y7l. & UM. c. 30. 
Ft rates at which the King may take the ore of ſuch 
mines, 5 1. & M1. c. 6. 

For relief of the creditors of the company of mine ad- 
venturers, 9 Ann. c. 24. Entering mines of black lead 
with intent to ſteal, felony, 25 Geo. 2. c. 10. 

Piniments, or Wuniments, ( Munimenta, from mu- 
nio, to defend,) Are the evidences or writings, whereby 
a man is enabled to defend the title of his eſtate, 5 Rich. 2. 
8 and 35 Hen. 6. 37. Wangford ſays, this word mint- 
ment includes all manner of evidence. See Muniment. 

niſters, If a miniſter is difturbed in the execution 
of his office in the church ; the puniſhment upon con- 
viction is a fine of 10/. and upon non-payment three 
months impriſonment, &:. 2 & 3 Ed 6.c. 1. And 
diſturbing a licenſed meeting, incurs a forfeiture of 20 /. 
by 1 Will. & M. c. 1 - = oy grey ; punto 

iniſtri Regis, Extend to the judges of the realm, 
As we as tO Gy that have miniſterial offices, Co. 2 1nft, 
fol. 208. ; 16 

MPinoz, One in nonage, minority, or under age. 
More properly an heir male or female, before they came 
to the age of 21; during which minority, their aCtions 
are invalid, &c. yet a minor may preſent, as patron, to 
an eccleſiaſtical benefice. Cone edit. 1727+ Pg 

in9 invites, 'I be Francaſcan triers, 1o calle 
wh 6 th # To order. 1d. ib. Vet Weſt. 

Minſtrel, (Minftrellus & meneſtrallus, from the Fr. 
meneſirier,) & mutician, a fidler or piper; mentioned 


4 H. 4 cap. 7. pat. 24 April 9 Ed. 4. RQuod marij- 


dh 


calli & minſtrell predidti per fe forent & efſe deberent- 


unum corpus & una communitas perpetua, &c. Upon a guo 
warranto, 14 H. 7. Laurentius Dominus de Dutton clamat, 
quod 2mnes minſtrelli infra civitatem Ceftrie & infra 
Ceftriam manentes, vel officia ibidem exercentes, debent con- 
venire coram iþſo vel Seneſcallo ſus apud Ceſiriam, ad fejtum 


" Nativitatis S. Fohannis Baptijia annuatim, & dabunt fibi 


ad diftum feftum quatuor lagenas vini & unam lanceam ; 


& inſuter quilibet gorum dabit ei quatuor denarios & unum. 


 obolum ad diftum feftum, & habere de qualibet meretrice 
infra comitatum Cejtrie, & infra Ceſtream manente, & 
#6 fuum exercente, quatuor aenarios per annum ad feſium 
predifium, tc. And where by the ſtatute of 39 Eliz. 
cap. 4. Fidlers are declared to be rogues, yet there is a 
proviſo therein, exempting thoſe in Cheſhire licenſed by 
Dutton of Dutton. The muſicians of England, incorpo- 
rated by King Charles Il. anno 1670. See Clauſ. 9 Edw, 
2. mM. 26 Derſe, an ordinance Super menſuratione ferculs- 
rum & mencitrallorum. It was uſual for theſe min/?rels, 
not only to divert princes, and the nobility, with ſports, 
but alſo with muſical inſtruments, and with flattering 
ſongs, in the praile of them and their anceftors. The 
office and power of the King of the mnftrels, is men- 
tioned in the Aonaftic. 1 tom. pag. 355 Covell, edit. 
1727. See Uagrants, 
Vor, II, 
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Mint, Is the place where the King's coin is formed, 
be it gold or ſilver, which is at preſent, and long hath 
been the Tower of London, though it appears by divers 
[tatutes, that in ancient times the Aint hath been alſo ar 


Calais, 12. R. 2. c. 16. 2. 5. flat. 5. cap. 5. The 


othcers belonging to the A7int bave not always been alike: 
At preſent they are thcle; The warden, who is the chief 
of the reſt, and is by his office to receive the ſilver of the 
goldſmiths, and to pay them for it, and to overſee all the 
reſt belonging to his funRion : his fee is a hundred pounds 
per annum, The maſler-worker, who receiveth the ſilver 
trom the warden, cauſeth it to be melted, and delivereth 
it to the moniers, and taketh it from them again when 
It is made; his allowance is not any ſet fee, but acconding 
to the pound weight. The third is the controller, who is 
to fee that the money be made to the juſt aſlize, to 
overſee the officers, and control them, if the money be 
not as it ought to be; his lee is a hundred marks per 
annum. Then is the ma/ler of afſey, who weigheth the 
tilver, ani ſeeth whether it be according to the ſtandard ; 
his yearly fee is likewiſe a hundred marks. Then is the 
auditor to take the accounts. The ſurveyor of me(ting, 
who is to ſee the filver caſt out, and not to be altered 
aſter it is delivered to the melter, which is after the allay- 
maſter hath made trial of it, The cler4 of the irons, who 
ſeeth that the irons be clean, and fit to work with, 
The graver, who graveth the ſtamps for the money. 


coining, I he blanchers, who do anneal, boil and cleanſe 
the money. The porters, who keep the gate of the mint. 
The provoſt of the mint, who is to provide for all the 
moniers, and tv overſee them. Laſtly, the moniers, who 
are ſome to ſhear the money, ſome to forge it, others to 
beat it broad; ſome to round it, and ſome to {tamp or 
coin it. Their wages are uncertain, according to the 
weight of money coined by them. Cowell, edit. 1727. 


| See Money, Pubvileged places. 


Minuere, 'T'o let blood ; minutio, blood-letting, This 
was a common old praQtice among the regulars, and the 
ſecular prieſts or canons, who were the molt confined and 
ſedentary men. ſn the Regiſter of ſtatutes and cuſtoms 
belonging to the cathedral church of Sr. Paul's in London, 
collected by Ralph Baldick, dean, about the year 1300, 
there is one expreſs chapter De minutione. Cowell edi, 
I727. 

'Pinute tithes, (Minute five minores decimez,) Small 
tithes, ſuch as uſually belong to the vicar, as of wool, 
lambs, pigs, butter, cheeſe, herbs, ſeeds, eggs, honey, 
wax, fc, See 2 par, Int. fil. 649. and Ulal and Tin- 
dal's caſe, Hill. 22 Fac. where the tithe of wood was 
adjudged muta decima. Cro. Rep. fol. 21. See Tithes, 

. Miracula, A luperſtitious ſport or play, practiſed by 
the Popiſh clergy for gain and deceit : prohibited - by 


I727. | 

Vis: This ſyllable added to another word ſignifies 
ſome fault or defeA; as, miſpriſion, miſdicere, 1.e. to 
ſcandalize any one ; miſdocere, z.e. to teach amiſs, 8:7 
preſbyter populum ſuum miſdiceat. Cowell, edit. 1727. 

Mila, A compact or agreement, a form of peace or 
compromiſe, 7d. 2b. 

MWiſlaventure, or Wiladventure, (7foriunium,) Has 
in law a ſpecial 1gnifcation for the killing of a man, 
partly by negligence and partly by chance. As if one, 
| thinking no harm, careleſsly throws a ſtone, or ſhooteth 
an arrow, Cc, wherewith he killeth another: in this caſe 
he commits not felony, but only loſeth his goods, and 
hath pardon of courſe for his life. Sraund. Pl. Cor. lib. 
I. cap. 8. Britten, cap. 7. diſtinguiſheth between avern- 
ture and mfaduenture : aventure he maketh to be meer 
chance; as if a man being upon or near the water, be 
taken with ſome ſudden ſickneſs, and fo fall in and is 
drowned, or into the fire, and be burnt to death. Mil 
adventure he maketh, where a man cometh to his death 
by ſome untoward violence, as the fall of a tree, oc- 
of a gate, the m_—_ of a cart-wheel, the ſtroke of a 
horſe, or ſuch like : So that miſaduventure in Staundford's 
opinion is conſtrued ſomewhat more largely than Brizter 


| 


5 O under- 


The melters, that melt the bullion before it comes to the 


biſhop Gre/thead in the dioceſe of Lincoln. Cowell, edit. 
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underſtandeth it. Wet. Symbil. part 2. 11t Invitement, 
ſeft. 48. makes homicide caſual, to be merely caſual, Or 
mixt. Hemicide by mere chance he defineth ſee?. 49 to be, 
when a man is ſlain by mcre fortune, againſt the mind 
of the killer ; as if when one is hewing, the ax flicth off 
the baft, and killeth a man, and this is all one with 
Britton's miſadventure : Homicide by chance mixed he deft- 
neth /-#. 50. to be, when the killer's ignorance or nez- 
ligence is joined with the chance as if a man lop trees 
by the highway-ſide by which many uſually travel, and 
caſt down a bough, not giving warning, Tc, by which 
a man paſſing by is ſlain. Cowell, cdit. 1727. See Y0- 
mictde. 

MWilcaſting or miſcomputing, 4/ump/it to pay 12 /. 
Jury found a promiſe to pay 7/. the judgment was Te- 
verſed ; becauſe it is not the ſame aſſumpſit. D. 219. 6. 
Mars. pl. 11. cites 10 £liz. Billingley's cale., 

Debt ; and declared, that the detendant had bargained 
with him to give him for the paſturing of every horſe by 
the night 24. and for every ox 14d. half-penny, and 
ſheweth, that he had paſtured 70 horſes and 300 oxen, 
Et idco aftio accrevit to demand, &c. and he deinanded 
more than upon his own ſhewing it appeared he ſhould 
have; for the number of the horſes and-oxen did not 
amount to the ſum he had counted ; and this was alleged 
in arreſt of judgment after verdit found for the plaintiff ; 
but judgment was given for the plaintiff notwithſtand- 

ing. Cro. Eliz. 22, Mich. 25 Eliz, in C. B. Moor's 
cale. | 

In a writ of annuity plaintiff demanded 20 nobies, 
and it appeared by his own fhewing, he was to have but 
19; and the writ was abated by award of the court. 
Cro. Eliz. 22. Mich. 25 Eliz. C. B. cited in Moore's 
caſe, per Fenner as Anſlow's caſe, See 15 Vin. Abr. 402 
—405. 

Pilcogniſant, Ionorant, or not knowing. In the 
ſtat 32 HH. 8. cap.. g. againſt champerty and maintenance, 
1t is ordained, that the juſtices of afſiſe ſhall twice every 
year in every county, cauſe open proclamation to be made of 
this preſent att, to the intent no perſon ſhould be ignorant or 
miſcogniſant of the dangers and penalties therein contained. 

Mitcontinuance, Is the ſame with diſcontinuance, 
Kitch. 231. "Though it is generally ſaid to be where a 
continuance is made by undue proceſs. Fenk. Cent. 57. 

Mildemeano!, Perſons ſuſpeRed of ſtealing lead, &c. 
and not giving a ſatisfactory account how they came by 
it, declared guilty of miſdemeanors, 29 Geo. 2. c. 30. 
ſett. 2, 3. . | 

Miſe, Is a French word, fiznifying as much as ex- 
penſum in Latin, and the Latin word miſa is uſed in 
Kitchin, fo. 144+ and W:/t. Symbol. part. 2. tit. Pro- 
ceedings in Chancery, ſet. 21. This word has divers ſ19ni- 
fications, as Firſt, It is a gift or cuſtomary preſent which 
the people of ales give to every new King or Prince of 
I/ales, at their entrance into that principality. It was 
formerly given in cattle, but when that dominion was 
annexed to the Englifh crown, the gift was changed into 
money, and that is now 5000/7, or more, which hap- 
pened to be thrice paid in King Fame?s his reign, Firit 
at his own coming to the crown, and that principality, 
Secondly, When Prince Ferry was created Prince of 
Wales. And "Thirdly, When King Charles the Fir/t 
ſucceeded. him in that principality. Miſe etzam dicun- 
tur preſlationes liz guas ob fi umndas priſtinas tnmunitates 
Ceftrie palatinatus ſubditi novo cutque comiti imperidunt, 

| that is, Zo00 marks for that county. And at Cheſter 
they have a mize-book, wherein every town and village in 
the county is rated what to pay towards the mze. By 
27 H. 8. it is ordained, "That Lord Mayors ſhall have all 
ſuch miſes and profits of their lands as they have had in 
times paſt, &c. See 2 & 3 Ed. 6.30. 33 1. 8. 13. 
4 & 5 Ph. & Mar. c. 11. Sometimes miJes are taken 
for taxes or taillages. Ano. 25, Ed. 1. 5. Sometimes 
for c:/?s and expences, as pro mils & cu/tagits, for coſts 
and charges, ordinarily ufed in the entries of judgments 
in perſonal actions. Miſe is allo vocabultm artis, appro- 
priated to a writ of right lo called, becauſe both parties 
have put themſelves upon the mere rivht to be tried by 
the zrard afſijo, or by battle, So as that which in all 
other aRions/is c:lled an 7//ue, in a Writ al right 1s called 


I 
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a miſe, unleſs a collateral point be tried, and if 6 
called an 7//ue. Co. on Lite. fol. 294. pry oo 
and Old Nat. Brev. fol. 2. 37 Ed. 3. 16. To Join = 
miſe upon the meer, 1s as much as to ſay, join the mi 1 
upon the clear right; and that in more plain terms 
nothing elſe but to join upon this point, whether hath 
the mere right, the tenant or demandant, . Liz. 1jz ; 
cap. 8. fol. 101. This word is alſo ſometimes uſed _ 
participle, fignifying as much as ca/? out or put upon, Go. 
b Rep. fol. 124. Saffin's caſe. - And ſometimes corry th | 
for meaſe, or meſluage or tenement, as A miſe ales 84 
ſme manors is taken to be ſuch a meſſuage or i 
as anſwers the Jord a heriot at the death of it 
2 Infl. fol. 185. which in our law French is writ 
Cowell, edit, 1727. 

MWilellt, Leprous perſaus. Cowell, edit. 1727. 

Wite-money, Money giver by way of contract or 
compotlition to purchaſe any liberty, &c. Td. ib, 

- Milerere, Is the name and firſt word of the 51ſt 
PJa/m, being moſt commonly that which the ordinar 
gives to ſuch guilty malefattors as have the benekt of 
clergy allowed them by the law, and is uſually called the 
Pfalm of mercy, Cowell, edit. 1927. 

Milericowdia, Is in law uſed for an arbitrary amercia- 
ment impoſed on any for an offence; for where the 
plaintiff or defendant in an aftion is amerced, the entr 
is zdeo 11 miſericordia, Bratton, lib, 4. trad. $. Cap. "4 
hath theſe words, tem fi quis in miſericordiam inciderit 
pro difſeifma, non remanebit miſericordia exigenda i ile quz 
amiſerit queſtuerit convittieonem. Kitchin, fol. 78. out of 
Glanvil, faith thus, E/? autem miſericordia Domini Regis 
qua quis per juramentum legalium hominum de vicenets eate- 
nus amerciandus eſt ne aliguid de ſus honorabili contenemento 
amitats Se Glanvil, lib. 9. cap. 11. Fitzherbert lays 
in his Nat. Brev. fol. 75. That-it is called miſericordia, 
becaule it ought to be very moderate, and rather leſs than 
the offence, according to the tenor of Magna Charta, 
Cc. 14. Therefore if a man be unreaſonably amerced in 
a court not of record, as in a cowrt baron, &c. there is a 
writ called Moderata miſericordia, direted- to, the lord, 
or his bailifft, commanding them that they take moderate 
amerciaments according to the quality of the fault, 
Sometimes miſericordia 1s to be quit and diſcharged of all 
manner” of amerciaments that a man,may fall into in the 


foreſt. See Cromp. Fur. fol. 196. See Amerctiament, 
Fines fo2 offences, Mercy, and Moderata miſeri- 
cordia, He hall be in the great mercy of the King. 
Weſtm, 1. cap. 15, | | 

Milericowdia 72 cibis & potu, Exceedings, or over- 
commons, or any gratuitous portion of meat and drink 
given to the religious above their ordinary allowance.— 
Hi quogue procuravit—ut deteſtabiles ingurgitationes mi- 
lericordiarum (im guibus prefect non erat miſericordia) 
prohiberentur, Mat. Par. Vit. Abb. S. Albani, pag. 71. 
in ſome convents they had a ſtated allowance of theſe 
over-commons upon extraordinary days, which were cal- 
led miſericordie regulares, as In minutionibus vero & 
miſericordiis regularibus duo & duo unam juſtam de cellari 
tam ad prandium quam ad ca&nam. Monaſt. Angl. 
tom. I. pag. 149. b. | 

Mitericodia communis, 1s when a fine is ſet on 
the whole county or hundred. Aon. Angl. 1 tom. pag- 
976. Ac de murdro ac de communi miſericordia guands 
contigerit, videlicet, comitatus & hundredi coram nobis vel 
aliquibus juſticiariis noſtris, &c. 

Milevenire, To tucceed ill; as, where a man is ac- 
culed of a crime, and fails in his defence or purgation. 
Et fi compellatio fit & in emendando milſeveniat, /it in 
eprſcops poteſtat', Lex Canut. 78. apud Brompton. 

Misteatance, A miſdeed or treſpaſs, Fury to in- 
quire of all purpreflures and misfealance. Cro. Car. fal. 
498. and mrsfeaſor, a treſpaſſer. Co. 2 In/t. fol. 200- 

Miskenning, ( Heſtrerninga, from mis, and Sax. cen- 
nan, citare, LL. Hen. 1. cap. 11.) Jniguia wel injulla 
jus wocatio z inconſtanter laqui- in curia vel invariare- 
Cowell, edit. 1727. | 

Milnomer, (compounded of the French es, which 
in compoſition always ſignifies amiſs, and momer, 4+ 


S owner, 
ten MEES, 


nominare) Signifies the uſing of one name for anvther, or 
a miſnaming, Cowell, 
x 1] he 


M1S 

The names of men at this day are only ſounds for dif- 
tinftion fake, though perhaps they originally imported 
ſomething more, as ſome natural qualities, features or re- 
lations 3 but Now there Is no ©ther uſe of them, but to 
mark out the families or individuals we ſpeak of, and to 
difference them from all others ; and therefore as they are 
| the only marks and ind:cium of things that human kind 
can underſtand each cthey by, the law requires great Cer- 
rainty hercin, to avoid the eifects and conſequences of 
omitting the name, or ſpecifying the party. 43 Bac. 
Abr. 015: EY V2 

If two names are In an original derivation the ſame, 
and are taken promilcuouſly to be the ſame in common 
uſe, though they differ in found, yer there is no vari- 
ance; and therefore where Piers Grifith brought an au- 
dita querela, to which an outlawry was pleaded by the 
name of © Peter Gr:ffith, the plea was allowed ; torit ap- 
pears by as of parliament, that Prers and Peter have 
been uſed promiſcuouſly, as fignifymg the fame perſon, 
Cro. Fac. 425. 2 Ral. Abr. 135. Piers Griffith v. Hugh 
Middicton. out, ingh 

&% Saunders and "Alexander, Pr and 7oan, Jean and 
hn, Garret, Gerat and Gerald, are the ſame names ; 
2 Rel. Abr. 135. 1 Leon. 147. | 

But Ralph and Randal, Randulphus and Randalphus, 
Sibel and 1/abella, have been held to be diſtinct names ; 
and ſo of others, in which is a ſubſtantial variance in ſound, 
original and common uſe. 2 Rol. Abr. 135. Paln. 71. 

So Agnes and Anne are different names; and therefore 
if one declare againſt F.S, and Agnes his wife, and on 
the record of nift pris it is Anne his wite, this is a ma- 
terial variance, and not amendable. 2 Kol. Abr. 135. 

If there are two Englih names that are diſtinct, and 
one Latin name for them both, ſuch name ſhall ſerve for 
both, as Jacobus for Fames and Facob, although two dif- 
tint Engliſh names. 2 Rol. Abr. 136. 3 Keb. 278. 1 
Mod. 107. iy inp A age I 

- If the Chriſtian name be wholly miſtaken, this is re- 
eularly fatal to all legal inſtruments, as well declarations 
and pleadings, as grants and obligations; and the reaſon 
is, becauſe it is repugnant to the rules of the- Chriſtian 
religion, that there ſhould be a Chriſtian without a name 
of baptiſm, or that ſuch perſon ſhould have two Chriſ- 
tian names, ſince our church allows of no re-baptifing ; 
and therefore if a perſonenters into a bond by a wrong Chri- 
ſtian name, he cannot bedeclared againſt by the name inthe 
obligation, and his true name brought in an alzas, for that 
ſuppoſes the poſſibility of the two Chriſtian names; and 
you cannot declare againſt the party by his right name, 
and aver he made the deed by his wrong name; for that 
is to ſet up an averment contrary to the deed ; and there 
is this ſanction allowed to every ſolemn contract, that it 
cannot be oppoſed but by a thing of equal validity 3 and 
if he be impleaded by the name in the deed, he may 
plead that he is another perſon, and that it is not his 
deed, Cro, Fac. 558, 640. Owen 107. Dyer 279. 
5 Co. 43 Poph. 57. Noy 135. Cre. Eliz. 57, 222. 

But though perſons cannot have two Chriſtian names 
at one and the fame time, yet they may, according to 
the in{titution of the church, receive one name at their 
baptiſm, and another at their confirmation ; for though 
it allows no re-baptiling to make double names, yet it 
doth not force men 'to abide by the names given by their 
prenn when they come themſelves to make profeſ- 
ion of their religion. Co. Lit. 3. 2 Rol.: Abr. 135. 
Judge Gaway's caſe, who was chriſtened by the name of 
Themas, and confirmed by the name of Francis. 

The miſtake of the ſurname does not vitiate, becauſe 
there is no repugnancy that a perſon ſhall have different 
ſurnames; and therefore if Fohn Gape enters into an 
obligation by the name of 7ehny Gate, he may be im- 
pleaded by the name in the deed, and his real name 
brought in by an alias, and then the name in the deed he 
cannot deny, becauſe he is eſtopped to ſay any thing con- 
trary to his own deed. ' 3 . 6. 23. 2 Rol. Abr. 146. 

The declaration muſt be of the name in the obliga- 
tion, with an alias of the real name; for the declaration 
muſt ſhew the cauſe of complaint as it is ; therefore it 
muſt in all things follow the obligation, and the in- 


M18 
tent of the &lias is only to ſhew he has been differently 
called from the name in the obligation; and therefore if 


a man oblige himſelf by the name of 7.8. Eſq; and af- 
 wiedonge he is made a knight, the plaintiff may declare 
BA. 21h S, knight, alias F. 8. Eſq; Dyer 29%: 1 
4A perſon cannot take advantage of a miſtaken ſur- 
name 1n an indiftment, either by plea in abatement or 
otherwiſe, notwithſtanding ſuch ſurname have no aflinity 
with his true one, and he was never known by it; and 
in this reſpe&t an indifment differs from an appeal, 
whereof it is certain, that a miſnomer of a ſurname 
may be pleaded in abatement, as well as any other mil- 
nomer whatſoever. 2 Hawk, P.C. 230. See Addition 
Amendment, and 3 Bac. Abr. tit. Miſnemer and Addition, 
| WVilpiſion, (Mifpriſio, French meſpriſe, contemptus) Si g- 
nihes in our law, negle&t or overſight. As for example, 
Miſpriſion of treaſon and felony, is a negle& or light ac- 
count ſhewed of treaſon or felony committed, by not 
revealing it when we know it to be committed, Staundf, 
Pl. Cor. lib. 1. cap. 19; Or by letting any perfon 
committed for treaſon or telony. or ſuſpicion of either, 


to go before he be indifted. Miſprifion of clerks, 8 H. 6.. 


16. is a neglect of clerks in writing, or keeping re- 
cords: By the miſþrijion of clerbs no proceſs ſhall be an- 
nulled or diſcontinued. 14 Ed. 3. cap. b. fi. 8. Miſ- 


 prifton of treaſon is the concealment, or not diſcloſing of 


known treaſon, for which the offenders are to ſuffer im- 
priſonment during the King's pleaſure, loſe their goods, 
and the profits of their lands during their lives. Cromp. 
Juſtice of Peace, cap. Miſprijion of felomy, fol. 40. Teſt. 
Symbol. part 2. tit. Indidtments, jet. b3. in fine. Miſ- 
prijion of felony is only finable by the juſtices, before 
whom the party is attainted. Crom. Bid. The juſtices 
of the Common Pleas have power to aſſeſs fines and 
amerciaments upon perſons offending by miforifins cone 
'tempts or neglects for not doing or miſdoing any thing in 
.or concerning fines, Wet. Symbol. part. 2. tit. Fines, 
ſet. 133. TFuſtices of of 


Cromp. fur. fil. 2. But here we ate to obſerve, that 


other faults may be accounted miſpriſion of treaſon or fe- . 


lony, becauſe ſome later ſtatutes have inflited that pu- 
niſhment upon them, that of old were inflited upon 
miſprifiens, whereof we have an example anno 14 El. 
cap. 3. of ſuch as coin foreign coins, not current in this 
realm, and of their procurers, aiders and abetters. Miſ- 
priſion alſo ſignifies a miſtaking, 14 Ed. 3. ft. 1. cap. 6. 


Here note, that miſpri/ion is included in every treaſon or 


felony ; and where any man hath commitced treaſon or 
felony, the King may cauſe him to be indicted and ar- 
raigned of miſpriſion only if he pleaſe. See Staundf. lib. 1. 
cap. 39. 3 Int. 36 & 139. Sce Felony, Treaſon, 

Milrecital, 1t a thing is referred to time, place and 
number, and that is miſtaken, all is void. Arg. PI. C. 
392. b. Trin. 13 Eliz. in the caſe of the Earl of Lei- 
ceſter v. Heydon. 

Miſrecital in an immaterial point, and where it is only 
an additional flouriſh in things circumſtantial, ſhall not 
avoid a grant ; as where the huſband has a term in right 
of his wife, and this term is recited as made to the huſ- 
band. Per Archer 
C. B. in the caſe of Foot. v. Berkley. 

A milſrecital in the beginning of a deed, which goes 
not to the end of a deed, fhall not hurt, but if it goes 


to the end of a ſentence, ſo that the deed is limited by 


it, it is vitious. Per Archer F. Cart. 149. in caſe of 
Fort v. Berkley. 

Miſlal, (M1ale,) Is a book containing all things to 
be daily ſaid in the maſs, Lindw. Provincial, lib. 3. tit, 
De Eccleſiis edificandis, cap. 2. Parochiani Ecclefiarum te- 
nentur invenire rei divine ſupelleftilem, viz. Antipbonarium, 
Ces pJalterium, miſlale, manuale, &c. See Spelman's 
Gloſſary. 

iſſaticus, A meſſenger. Cowell, edit. 1727. Daomef- 
day m Chenth. 

Miſlura, Singing the Nunc dimittis, and performing 
the many other ceremonies to recommend and diſmiſs a 
dying perſon, In the ſtatutes of the church of Pau/s 

| in 


7 iſe ſhall amend the- defaults of 
clerks mifpriſing of a iyllable, or letter, or writing. 


7. Cart. 149. Mich. 18 Car, 2. 
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in Zoudon, colleted by Ralph Baldact, dean, about the 


year 1295 in the chapter De frateria, of the fraternity 


or brotherhood, who were obliged to a mutual communi- 
cation of all religious offices, it is ordained Ut fiat 
\ commendatio+& miſſura & ſepultura omnibus ſoctts coadun- 
antibus & aſtantibus.—— Liber Statut. Ecclefize Pauline, 
MIS. fol. 25. | 

Miflurittin, A diſh or platter ſor ſerving up meat to a 
table; whence a eſſe or diſh, or portion of any diet. 
——King £Ethelbert rave to the abbey of St. Auguſtine in 
Canterbury Miflurium argenteum, ſcapton aureum, 
tterum ſollam cum frano aureo '& gemmis exornatam. 
Chron, Tho. Thorn, p. 1762. & Mon. Angl. tom. 1. 
Pag. 24. Sirmondus is of opinion, that from hence the 
word meſſe is derived ; but V-ofſius tell us, *Tis guia dono 
mitt ſoleat a princapibus. | 

Miſtake, Ir was pleaded, that 2. the huſband of B. 
died the 20th of February, 39 Eliz. and that afterwards, 
viz, the 21ſt of November, 3g Eliz, B. did marry C. 
ſo that the (afterward) is ſuficient. Arg. Bridg. 45. 
Mich. 13 Fac. in the caſe of Smallman v. Agborrow. 

Summons to appear T eſday the x7th of April, (where 
Friday was the 17th) before juſtice of peace on a penal 
ſtatute, the time being impoſſible, it was as if no ſum- 
mons had been. 1 Salk. 181. Trin. 2 Atm. B. R. Queen 
v. Dyer. 

The words of a deed were, that after the death, &c. 
the tenements aforeſaid ſhall revert inſtead of remain to 
7.8. yet it is a good remainder becauſe, as it ſeems, 
every one's deed ſhall be taken moſt ſtrongly againſt him- 
ſelf. Br. Fatts, pl. 26. cites 21 Ed. 3. 49. 

Reftrain for diſtrain, if rent be arrear, not being li- 
mited to any thing which ſhould be reſtrained, as on the 
cattle, or on the land, and fo ſhall not be taken to mean 
diſtrain. Rol. R, 330, 367-. Hill. 31. and Paſch. 14. Jac. 
B. R. Moody v. Garnim. 

Milterium, 'for Minilterium, Aon. Ang!. 3 tom. 

ag. 102. 

*Piltrial, A falſe or erroneous trial ; where it is in a 
wrong county, Cro. Car. f. 284. Delve's caſe. 

Piluſer, Is an abuſe of liberty or benefit ; as, He 
ſpall make fine for his miſuſer, Old. Nat. Brev. f. 149. 

Mitred abbots, Thoſe governors of religious houſes, 

who had obtained from the ſee of Rome the privilege of 
wearing the mitre, ring, gloves, and crofier of a bithop. 
It has been a vulgar error, that theſe zitred abbots were 
all the: ſame with thoſe conventual prelates, who were 
ſummoned to parliament, as ſpiritual lords ; whereas ſome 
of thoſe ſummoned to parliament were not mitred: And 
ſome of the mitred were not ſummoned ; the ſummons 
to parliament not any way depending on their mitres, but 
upon receiving their temporals from the King. Cowell, 
edit. 1727. vee Abbot. 
. MDtia, Was an ancient Saxon meaſure, in uſe before 
the conqueſt; its quantity does not certainly appear 
ſome held it to be the ſame with corvs, others with mo- 
dius, and others, that it was menſura decem modiorum. In 
IVich, falina redd. 30 mittas ſalis. Domeſday, tit. Wirec 
Scire. But mitta or mitcha, was not only a ſort of mea- 
ſure for ſalt-and corn, but rather the place where caldrons 
were put to boil falt: Calderias guoque ad ſal confictendum 
cum: propriis ſedibus, (1. e. the place where they were put) 
gue vulg; muche veeantur. In the Monaſtic. it ſeems to 
be a meaſure, viz. Dedi cansmicis redditus 20 ſelideorum, 
&c, and in Domeſday, viz. Reddebat vicecomes 2, mittas 
falis. Gale's Hiſt. Brit. fol. 767. 

Mittendo manuſcriptum pedis finis, Is a writ ju- 
dicial, directed to the T reaſurer and Chamberlains of the 
Exchequer, to fearch and tranſmit the foot of a fine ac- 
knowledged before zu/tices rn eyre, into the Commen Pleas, 
Ec. Reg. Original. fol. 14. | 

Mittimus, 1s a writ by which records are transferred 
krom one court to another : Sometimes immediately, as 
appears. by the ftatuts 5 &. 2. cap. 15, As out of the 
King's Bench into the Exchequer, and ſometimes by a 
certiorari into the Chancery, and from thence. by a mrt- 
ttmus into another court, as you may ſee in 28 H. 8. 
Dyer, fel. 29. and 29 H. 8, Dyer, fol. 32. This word 
rs allv_uicd for the precept that is directed to a gavier, for 

I 
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the receiving and ſafe keeping a felon, 
by him committed to a gaol. 
Commitment, 

Mixed tithes, (Decime mixiz,) Are thoſe of che 
milk, &c. and of the young of beaſts, 
649. yee Tithe. 

Mixtilio. See Meltilo, 
 Wirtum, This word is often mentioned in our Aon- 
kiſh hiſtorians ; it ſometimes ſignifies a breakfaſt, but al. 
ways a certain quantity of hy and wine, Cowell, edit. 
1727. 

Mockadoes, A kind of ſtuff made in Enzland, and 
elſewhere, concerning which ſee 23 Eliz. cap. 9. : 

M oderata milericodia, Is a writ for him that is 
amerced in a court-baron, or other court, being not of 
record, for any tranſgreſſion or offence beyond the quality 
of a fault. It is direted to the lord of the court, or his 
bailiff, commanding them to take a moderate amerciament 
of the party, and is founded upon 1agna Charta, cap. 14. 
Cowell, edit. 1727. See Wilericowia, 

 Wodiatio, Was a certain duty paid for every tierce of 
wine. Aon. Angl. tom. 2. þ. 994. | 

Modius, Ulually a buſhel, but various according to 
the cuſtom of ſeveral countries. Cowell, edit. I727, 

Modius terrae vel agri,——8Sciendum eft quod dedit 
[tas pedum quatuor modiorum agrt circa ſe cum omni cenſu 
ſua ecclefie Landavie, &r. 3 Mon. fol. 200. This word 
was much uſed in the ancient charters of the Britiſh 
Kings, and probably contained the ſame quantity of 
ground as with the Romans, ,viz. 100 feet long, and as 
many broad. Modius vini, a hogſhead of wine, Cowell, 
edit. 1727. | 

Mods &« forma, Are words of art in proceſs and 
pleadings, and namely, in the anſwer of the defendant, 
whereby he denieth himſelf to have done the thing laid 
to his charge, modo & forma declarata. Kitchin, fol. 232. 
It ſignifies as much as that clauſe in the Civil law, Negat 
allegata, prout allegantur, eſſe vera, Cowell, edit. 1727. 

W here mode et forma are of the ſubſtance of the iſſue, 
and where but words of form, this diverſity is to be ob- 
ſerved; where the iſſue taken goeth to the point of the 
writ or aCtion, there modo et forma are but words of form, 
as in the caſe of the writ of entry in caſu proviſo, 
But otherwiſe it is, when a collateral point in pleading 
is traverſed as if a feoffment be alleged by two, and this 
is traverſed modo et forma, and it is found the feoffment 
of one, there modo et forma is material. So if a feoffment 
be pleaded by deed, and it is traverſed abſque hoc quod 
feeffavit modo et forma, upon this collateral iſſue mods et | 
forma are ſo eſſential as the jury cannot find a feoftment 
without deed, Co. Lit. 281. 6. 

In debt by a ſervant againſt his maſter for his ſalary 
upon a retainer, it is a good plea, that he did not retain 
the ſervant in huſbandry, and he ſhall not be compelled 
to ſay non retinuit generally ; for it may be, he retained 
him in other ſervice, and not in huſbandry ; but no re-' 
tinuit modo et forma is a good plea; for this ſhall be re- 
ferred to the declaration by theſe words made et forma. 
| Br. Labourers, pl. 46. cites 38 H. 6. 22. 

Med et forma do not put the day nor place in illue ; 
but only the matter and ſubſtance of the plea. Keg. 
Plac. 188. cap. 5. | | 

Where a traverſe is with a modo et forma, &c. that 
will put the manner, as well as the matter in iſſue, where 
the manner is material, as the time, the fat, and other 


circumſtances, when they are the effect of the iſſue. 


Reg. Plac. 189. cap. 5. 
Modus decimandi, Is when either land, a ſum of 
money, or yearly penſion is given to the parſon, &c. by 


compoſition or cuſtom, as ſatisfation for his tithes 1 
kind. See 2 [nft, fol. 490. and Tithes. 
NOJarr yarn. See Manutfagures, Silk, 
diety, (Medietas, French myitic, caggua vel media 
pars, ) Signihies the half of any thing. Lit. f. 125+ See 
Joint-tenants, and 15 Fin. Abr. 419. | 
Molaſſes, Sce Melaſſes. 
plendinum, A mill. See Mill, 
olendum, Corn ſent to mill, a gri 
1999. 


or other offende 
Cowell, edit. 1727, Sex | 


ele, 


Co. 2 par, Inft. Fa 
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Molitura, Mulitura, Multura, Sometimez ſignified 
a grilt, or ſack of corn brought to the mill to be ground; 
but it was more commonly taken for the toll or melture 
paid for grinding. Paroch. Antiq. p. 120. Molitura 
libera, free grinding, or liberty of a mill, without paying 
toll, a privilege which the lord generally reſerved to his 
own family. SaFva mihi & heredibus mers molitura li- 
hera familize noſtre quieta in ditto molendino, Ibid. p. a 
This toll for grinding was ſometimes called molta, Fr. 
multe. Cowell, edit. 1727. | 

Molman, According to Spelman, ſignifies the ſervants 
of a monaſtery, * 

Molnutian or Molmutin laws, Thelaws of Dun- 
walls Molmutius, ſixteenth King of the Britains, (who 
beoan his reign 444 years before Chriſt) were famous in 
the land, till J/illiam the Conqueror. Upher's Primord. 
126, He was the firſt that publiſhed laws in Britany, 
and theſe laws with thoſe of Queen Afercia, were turned 
into Latin by Gr/das out of the Britih tongue. Cowell, 
edit. 1727+ 

polncda, Mulneda, A mill-pool or pond. Parech. 
Antiq. 135. : _- 

Molta, The duty or toll paid to the lord by his val- 
ſals, to grind corn at his mill. Concedo ſanto Amando 
moltam /uam& moltam ſimiliter omniumcivium St. Amandi, 
Monaſtic. 2 tom. p. 97. | 

Monaſteries, Patrons of abbies ſha]] have the cuſtody 
of them during vacation, A. C. g H. 3. c. 33. 

Biſhops, abbots, &c. exempt from attending at the 
turn, St, Marelb. 52 H. 3. c. 10. 

Succeeding abbots or prelates may have aCtions for the 


goods of their houſe taken away in .their predecellor's | // 


time, or in time of vacation, St, Marleb. 52 H. 3. 
c. 28, 

None ſhall lodge, &c, in religious houſes againſt their 
conſent, St. Weſtm. 1, 3 Ed. 1. c. 1, Art. Gleri, g Ed. 2. 
Pe 1, c. 11. 1 Ed. 3. ft. 2. c. 10. : 

No waſte ſhall be made in their lands during vacation, 
Stat. Weſim. 1. 3 Ed. 1. «© 21. 

Nothing ſhall be ſent to their ſuperiors beyond ſea, St, 


de Apportis Religioſ. 31 Ed. 1. ftat. 1. c. 1, 2& 3.4 Ed. 3, 


&. be 5 Ed. 3. c. } 254.8. c. 21. _ | 

The ſmaller monaſteries given to the King, 27 H. 8. 
c. 28, 

Religious perſons enabled. to ſue and to be ſued, 31 
H. 8... 6. 434 HH. Bc; 29- 

Monaſteries diflolved and given to the Crown, 21 H. e. 
6, 13 

Abbey lands to continue diſcharged of tithes as, before, 
31 H.8.c. 13. ſeft. 21. | 

Monaſteries come to the King by attainder, revived, 
32 HJ. 8.-c. 20. ſeft. 2. : 

An a& not to prejudice the liberties of the Cinque 
ports, 32 H. 8. c. 20, /. 13. | 
Pa knights of St. Fohn of Feruſalem ſuppreſſed, 32 

: 8. Co 24. 2D 

The mani of penſions out of the abbey lands en- 
forced, 34 & 35 H. 8. c. 19. 

Rents to be reſerved on grants of abbey lands, 35 H. 8. 
C, I4. 37 FH. 8. C. 20, : : 

Colleges, chantries and hoſpitals given to the King, 
37 H. 8. c.4. 1 Ed. 6. c. 14. ia 

Commiſſioners to be appointed to enquire of lands given 
to ſuperſtitious uſes, 1 Ed. 6. c. 14+ - 10. 


Religious perſons may inherit to their anceſtors, 5 & 6 | 


E4. 6. c. 13. : 

The penalty of premwnire inflicted on the diſquieting 
any perfon on accuunt of the poſicilion of abbey lands, 1 
& 2 P. & M. c. 8. ſed. 40. | EE 

Monetagium, Was a certain ſum of money paid every 
third year by the lord, that he ſhould not change the 
money which he had coined ; for it was lawful formerly 
for great men to coin money, (but not of ſilver or gold) 
| Which was current in their territories. This was abro- 
gated by ex. 1. cap, 1. Monetagium commune gqued ca- 
þiebatur in civitatibus & comitalibus, quod non fuit tempore 
Edwardi Kegis, hoe ne amods fiat omnino defends, Cowell, 
edit. 1727. | 


Vor. II. 


MON 
Poney, ( Moneta, pecunia, ) Is that metal, be it gold 


or ſilver, that receives an authority by the Prince's im- 
preſs to be current: for as wax is not a ſeal without 
print, ſo metal is not money without impreflion. Co. or: 
Lit. pag. 207. | 

Such as be taken for falſe money not bailable, 3 Zd. t . 


C IS, 

No money ſhall paſs but of Britihh coin, St. de DMo- 
net, 20 Ed. 1. fl. 4. g Ed. 3.1.2. c. 4. 

Money ſhall be viewed at the ports, and ſhall not be 
concealed in bales, &c. MFbid. 

Defe&ive money ſhall be pierced, and ſent to the 
King's exchange, 87. de Monetd parvd. 20 Ed. 1. ft. 5, 

The ſeveral ſorts of bad money, Artic. de Moneta, 
20 Ed. 1. ff. 6. 

Importing bad money made capital, St. de Falſa Mo- 
netd, 27 Ed. 1. /t. 3.17 Ed. 3. Declared to be treaſon, 
25 Ed. 3. ft. 5. c.2. 

Money and plate ſhall not be exported, Sr. de Fal/a 
Monetd, 27 Ed. 1. g Ed. 3. ft. 2.c. 1. 17 Ed. 3. 
4 H. 4. c. 16. 17 Ed. 4. ci. - | 

Of the diviſion of the penny into halfpence and far- 
things, St. de Diviſ. Denar, Incerti Temp. 

Falſe money ſhall not be imported, 9 Ed. 3. /t. 2. c. 2. 

Money ſhall not be melted into plate on pain of impri- 
ſonment, 9 Ed. 3. 4, 2.c.3. 17 R. 2. c.1. 17 Ed. 4. 


Co Is 

Search ſhall be made for money and plate exported, and 
falle money imported, g Ed. 3. /t. 2. c. 9, 10 & 11, 
17 £4.43. 241 4. £4: 
Counterfeiting money declared to be treaſon, 25 Ed. 3. 
T 39S» 


None to hold a common exchange, 25 Ed. 3. /f. 5, 
Co T2. 


"Þ 
Money ſhall be delivered at the mint by weight, 25 

Ed. 3. jt. 5. c. 20. 

None ſhall be compelled to take foreign money, 27 

Ed 3 RH: 3-6 T4 © | 
Merchants permitted to re-export their money, 27 

Ed. 3. ft. 2. c. 14. Reſtrained, 4 H. 4. c. 15. 

The Scotch fourpence to paſs for threepence, 47 Ed. 3. 

c. 2. for twopence, 14 KR. 2. c. 12. | 
Upon exchanges by aliens, merchandiſe of the ſtaple to 

be bought, 14 KR. 2. c. 2. 

Foreign money ſhall not be current, 17 R. 2. c. 1. 

2.4. 5-0... 13-2. :4. £6 
Gold and ſilver found on perſons going abroad, for- 

| feited,” 2 F4..4..:6-8. | *% 

The third part of the ſilver brought to the mint, ſhall 

be coined in halfpence and farthings, 4 H. 4. c. 10. 
Shall not be ſent to Rome, Ee. g H. 4. c. 8. 

Gally halfpence blanks, &c. prohibited, 11 Z. 4. c. 5. 

ts i. 4-6 6-2 MH. 6; 6 9; 

—__ prohibited foreign money made felony, 3 
+ 2 | 
Whig, clipping and filing of money made treaſon, 

32.5. /t. 2. c.5& 6. | 
Juſtices of afliſe and of the peace to enquire of coun- 

feiting money, 3 H. 5./f. 2. c, 7. 


every fack of wool bought to be carried Weſtward, 8 
HH. $62 | 


The mint to be at Calais, 9 H, 5. /t. 1. c. 6. 2. 2, 
"Ko 
Gold current only by weight, 9g H. 5. /. r. c. 11. 
Any one ſhall have money coined at the Torver within 
eight days, and exchanges ſhall be appointed, 9 H, 5. 
K% ©C% Te 

The council may affign the coinage of money and ex- 
changes in whit places they pleafe, 1 F. 6. c. 1. 

The duty of the maſter of the mint, and of the King's 
eſlayer, 2 H. 6. c. 12. 

Gevis part of the price of ſtaple goods direCtcd to be 
coined at the mint at Calars, 8 H. 6. c. 18. 11 H. 6. 
© 33. 34 2.6. 6.3 3-6. & ©&.$- 

Payment in filver not to be refuſed, 8 7. 6. c. 24. 

None to make exchange without licence, 3 47. 7. c. 6, 

sP Repeal 


The money ſhall not be impaired, 25 Zd, 3. ft. 5, 


ne ounce of gold thall be brought to the mint for 
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Repeal of patents of offices in the mint, 4 HT. 7. c. 2. | 
FR: money of ſreland prohibited, 17 £4. 4. c. 1. 19 
d 7o Co Yo 
The Lealing foreign money that is current, made trea- 
fon, 4 H. 7.c. 18. Miſprifion of treaſon, 14 E1. c. 3. 
the penalty of refuſing good money, 19 HH. 7. c. 5. 
D:miniſhed money ſhall not be current, 19 H. 7. c. 5. 
Bullion, plate and money, not to be exported to {re- 
land, 19 H. 7. c. 5. 
Regulations of the coinage, 14 & 15 H. 8.c. 12. 
Gold, filver or money not to be exchanged for more 
than the value, 5 6 £4. b. c. 19. ſee?. 2. 
Counterfeiting foreiga coin current within the realm 
made treaſon, 1 2. /e/f. 2. c. 2. or importing ſuch coun- 
terfeit coin, 1 & 2 P. & M. c. 11. 
Clipping or leflening of money made treaſon, 5 £!. c. 
11. 15 E5 & x. 
Wife of perſon attainted not to loſe dower, 5 El, 
Ce. 11: 
It is miſprifion of high treaſon to forge money which 
is not the coin of the realm, 14 El. c, 3. | 
Melting filver coin prohibited on penalty of double the 
value and disfranchiſement, 13 & 14 Car. 2. c. 3I. 
Money ſhall be delivered at the Ming for gold and 
filver brought to be coined, without diſcount, 18 Car. 2. 
6 &« 
Coinage duty impoſed upon wine, brandy, &c. im- 
ported, 18 Car. 2. c. 5. /. 6. 
The coinage duty to be accounted for by the receiver 
enerel of the cuſtums, 25 Car. 2. c. 8. 
Gold and filver extracted by refining metals in Eng- 
lund, ſhall be brought to the Mint, 1 /. & AM. c. 30. 
Penalty of exchanging filver money for more than the 
value, 6& 7 . 4.c.17. 
Penalty of buying or ſelling clippings, 6 & 7 IF. 3. 
6.17 
Rewnrd for apprehending counterfeiters of the coin, 
&c. 6& 75. W,3-c 17-/- 9. 
Pardon for dilcovering oftenders, 6 & 7 IF. 3. c. 17. 
cd. 12. | 
4 The clipped money, direQed to be recoined, 7 & 8 
IV. 2.c.1. 7& 8IW. 3. c. 30. fe. 47. 
Guineas not to paſs at more than 26s. 7 & 8 I. 3. 
c. 10, ſet. 18, Reduced to 225, 7 & B W. 3. c. 19. 
ELIA I 2. 
f The encouragement for coining guineas ſuſpended, 7 
&81IV. 3 c. 13. Reſtored 8B/F, 3.c 1. ; 
Encouragement given to bring plate to the Mint, 7 & 
8 IF 43::<..19- | 
Cliped ba prohibited, 7 & 8 T7. 3. c. 19. /. 11. 
Guineas may be freely imported, 8 /Y. 3. c. 1. 
"The diſtinCt courſe of coining gold and filver, 8 77. 3. 
"821 | 
{ TA filver to be current only by weight, 8 7, 
- Co 26 
Unlawfully making or having inſtruments of coining, 
his-h treafon, 8B & g IV. 3. c 206. | 
Colouring falſe coin, high treaſon, 8 & 9 /Y. 3.c. 26. 
ect. 4. | © 
/ Coining tools and counterfeit money produced in evi- 
dence, to be cut to pieces in court, 8& 97. 3.c. 26, 
ft, Ge ; | 
/ Bizaching copper, counterfeiting gold or filver, or 
fraudulently buying or ſelling counterteit gold or filver, 
or falſe or diminiſhed money, felony, 8 & 9 YF. 3. c. 
25. ſef?, 6. Proſecutions may be within fix months, 1 
Ain. £9. 
Hand money prohibited, 9 //. 3. c. 2. 
Any perſon to whom ſuſpefted may cut it, 9 & 10 
4:0 21+ | | 
"The coining of halfpence ſuſpended, 9 & 10 JF. 3. 


-1 


£-2% 

{trenſe of the allowance out of the coinage duty, 4. 
Ann. c. 22. 7 Ann. c. 24. ſeek. ZS 4. 4 Ge. 2. c. 12. 

Deficiency of the coinage duty ſupplied, 1 Geo, 1. c. 
43. ſeft. 2. | 

An allowance of 155001. a year to the Mint, g Gee. 
1. c. IG. f. 2. 12 (3&9. 2. 6 5+ 19 (e9. 2, G6 14, |. 2 
27 Ger. 2:6 11, 
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Coantateing broad pieces, high treaſon, 
c. 26. 
Altering ſilver money 
ſon, 15 Geo. 2. c. 28. 
Uttering falſe money twice within ten days, or havin 
more, a year's impriſonment, 15 Geo, 2. c. 28, feet, 3 


Counterfeiting copper money, two years impril; 
ril 
I5 Geo. 2. c. 28. ſedt. 6. ) \prilonment, 


Treaſury may allow expences of 
&c. 15 Geo. 2. c. 28. ſe. 10 

Offences in counterfeiting money, bringing falſe 9 
counterfeit money into the realm, and all oftences againſt, 
15 Geo. 2. c. 28. excepted out of the general pardon, 2 : 
Geo. 2. c. 52. ſeft. 9, 10. ROO 

Treaſury may defray expences of the Mints 
yr and Scotland out of coinage duties, 27 Geo, 
cot. 2. 

Monger, Seems to be a little ſea-veſſel which fiſher. 
men uſe. Anno. 13 Eliz. cap, 11. When the word 
ends in monger, as rronmonger, woodmonger, it ſignifies 
merchant, from the Saxon manger, mercator, Cowell 
edit, 1727, | Jp 

Doniers, or Maneyers, Monetarii, Are miniſters of 
the Mint, which make and coin the King's money, Rep, 
Orig, f. 262. and 1 Ed. 6. 15. It appears in ancient au- 
thors, that the Kings of England had Mints in ſevera] 
counties of this realm; and in the Tra&in the Exchequer, 


6 Ges, 2. 
to reſemble gold, &c. high trea- 


7, - . 
pro-ecuting coiners, 


of Eug. 
2+. IN, 


| written by Oatham, we find, that whereas ſheriffs were 


uſually obliged to pay into the King's Exchequer the 
King's ſterling money. for ſuch debts as they were to an- 
{wer ; they of Camberland and Northumberland were ad- 
mitted to pay in any fort of money, ſo it were ſilver: And 
the reaſon is there given, becauſe thoſe two ſhires Morne. 
tartos de antiqua in/titutione non habent ; quod abbas & mn- 
nachi prediti: habeant unum monetarium & unum cuneum 
apud Rading ad monetam ibidem, tam ad obalos & ſeerlingos 
guam «d ſterlingos prout moris eft fabricand. & faciend Me- 
morand. Scacc- de Anno 20 Ev. 3. inter Record de Trin. 
Rot, Of Jater days the title of moniers hath been given 
to bankers, that is, ſuch as make it their trade to deal in 
monies upon returns. Cowell, edit. 1727, 

Monk, from the Greek jircc, ſolus, becauſe the firſt 
monks lived alone in the wilderneſs, and not in cities. In 
Latin they were called unales, for the ſame reaſon affire 
med. "They were divided into three ranks: Cenzbita- 
rum, 1.e. a ſociety living in cominon under the govern- 
ment of a ſingle perſon : "Theſe were under certain rules, 
and were afterwards called regulars. Anachorete, or ere- 
mite, were thoſe who lived in the willerneſs upon itale 
bread and water. St. Fereme tells us that of thoſe, 
Paulus fuit auttor, Antonius illuſtrator, Fohannes Baptiſta 
princeps : But Scaliger was of opinion, that Paul was the 
firſt, Sarabaite were monks who lived under no rule, 
but wandered in the world. Cowell, edit. 1727, In- 
fants ſha!l not be received by the fryers before they have 
entered their 14th year, without aflent of their parents, 
436 4- 6.17. 

Monks Clothes, A certain kind of coarſe cloth, 
mentioned 20 H, b. cap. 20. 

Monopoly, from the Greek wore, ſolus, and rwyt wvendo,) 
Siznifies a ſelling alone, and ſo is a privilege of the King 
(as ſome interpret it) by his grant, commiſſion or other- 
wiſe, to any perſon or perſons, of or for the ſole buying, 
ſelling, making, working or uſing any thing, whereby 
any perſon or perſons are reſtrained of any freedom or 
liberty that they had before, declared againſt law, by 21 
Fac. cap. 3. except in ſome particular caſes concerning 
which fee 3 1n/t. fol. 181. All monopolies againſt Magna 
Charta, &c. Co, 2 par. Inſt, cap. 29. So then all in- 
cloſing is a monopoly, which is poſitively contradicted 1n 
Mere's Rep. fel. 675. Darcy and Allen's caſe, becauſe any 
orant made by the King pro b-no publico is not a moneps!)- 
See Gretius de Fure Belli & Pacts 2.33- Cowell, edit. 
1727. | | 
+" LEO is deſcribed by my Lord Co#e to be an 
inſtitution or allowance by the King, by his grant, coM- 
miſſion or otherwiſe, to any perſon or perſons, bodies p0- 
litick or corporate, of or for the fole buying, {clling» 


| making, working or uling of any thing, whereby o2 
| | perio 
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*erſon or perſons, bodies politick or corporate, are ſought 
to be reſtrained of any freedom or liberty they had be- 
fore, Or hindered in their lawful trade. 3 /»/t. 181. 
No theeeforn all grants of this kind, relating to any 
known trade, are made void by the Common law ; as 
being againſt the freedom of trade, and diſcouraging of 
labour and induitry, and reſtraining perſons from getting 
an honeſt livelihood by a lawful employment, and put- 
ting of it in the power of particular perſons to ſet what 
rices they pleaſe on a commodity 3 all which are mani- 
feſt inconveniences to the publick. 1 Hawk, P. C. 231. 
Townſend's C olleftion of Proceedings in Parliament 244, 


nd upon this ground it hath been reſolved, that the 
King's grant to any, particular corporation of the ſole 
importation of any merchandize is void, whether ſuch 
merchandize be prohibited by ſtatute or not. 2 Kul, 
Abr. 214. 3 1nft. 182. 2 Inſt. 61. ; 

Hence alſo it ſeems, that the King's charter, im- 
powering particular perſons to trade to and from ſuch a 
place 1s void, ſo far as it gives ſuch perſons an excluſive 
right of trading, and debarring all others; and it ſeems 
now agreed, that nothing can exclude a ſubject from 
trade, but an act of parliament. Raym. 489, 2 Chan. 
Ca. 165. 1 Vern. 127. Sands ver. Eaft-India Company. 
Skin. 165, 226, 234. 3 Mod. 126. | 

Alſo it hath been adjudged, that the King's grant of 
the ſole making, importing and felling of playing cards 
is void ; notwithſlanding the pretence, that the playing 
with them is a matter merely of pleaſure and recreation, 
and often much abuſed ; and therefore proper to be 
reſtrained ; for ſince playing with them is in itſelf lawful 
and innocent, and the making of them an honeſt and 
laborious trade, there is no more reaſon why any ſubje 
ſhould be hindered from getting his livelihood by this than 
any other employment. 11 Co. 84. Adoor 671, Noy 
173. 2 Inft. 47. | 

And for the like reaſon alſo it hath been reſolved, that 
the grant of the ſole ingroſſing of wills and inventories 
in a ſpiritual court, or of the ſole making of bills, pleas 
and writs in a court of law to any particular perſon, is 
void. 2 Rol. Abr. 214, 1 Jon. 231. 3 Med. 75. 

But it ſeemeth clear, that the King may, for a reaſo- 
nable time, make a good ou to any one of the ſole uſe 
of any art invented, or firſt brought into the realm by 
the grantee. Noy 182. 1 Hawk. P.C. 231. 

Alſo it ſeems to be the better opinion, that the King 
may grant to particular perſons the ſole uſe of fome par- 
ticular employments ; (as of printing the holy ſcriptures 
and law books, &c.) whereof an unreſtrained liberty 
might be of dangerous conſequence to the publick, x 
Med. 256. 3 Keb. 792. 3 Mod. 75. 

By the ſtat. 21 Fac. I. cap. 3. it is declared and en- 
ated, © That all monopolies, ' and all commiſſions, 
grants, licences, charters and letters patents to any perſon 
or perſons, bodies politick or corporate whatſoever, of 
or for the ſole buying, ſelling, making, working or 
uſing any thing within this realm or //ales, or of any 
other monopilies, and all proclamations, inhibitions, re- 
ſtraints, warrants of aſfiſtance, and all other matters what- 
ſoever, any way tending to the inſtituting, ſtrengthening, 
furthering or countenancing of the ſame, or any of them, 
are altogether contrary to the laws of this realm, and ſo 
are and ſhall be utterly void, and of none effect, and in 
no wiſe to be put in ure and execution. 

$2&2. 2. 4+ That all perſons, bodies politick and cor- 
porate whatſoever, ſhall be difabled and uncapable to 
| have, uſe, exerciſe or put in ure any monopoly, or any 
ſuch commiſſion, grant or licence, &c, or other thing 
tending as aforeſaid, or any liberty, power or faculty, 
ogy or pretended to be grounded upon them, or any 
of them. 

And it is further declared and enaCQted, ſea7, 3. © That 
all monop-lies, and all ſuch commiſſions, grants and 
licences, &c, and all other things tending as afore- 
faid, and the force and validity of them ought to be and 
ſhall be examined, heard tried and determined by and ac- 
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cording to the Common laws of this realm, and not 
otherwiſe. 

And it is further enaQted, /e@, 4, © That if any per- 
ſon ſhall be hindered, grieved, diſturbed or ditquicted, or 
bis goods or chattels any way ſeiſcd, attached, diftrain- 
ed, taken, carried away or detained by occaſion or pre- 
text of any monopoly, or of any luch commiſſion, grant 
or licence, Ec. or other matter or thing, tending as afore= 
ſaid, and will ſue to be relieved in any of the premiſles, 
he ſhall have his remedy for the ſime at the Common 


law, by action grounded on the ſaid ſtatute, to be heard 


and determined in the King's Bench, Common pleas or 
Exchequer, againſt the party by whom he ſhall be fo 
hindred or grieved, &c, or by whom his goods ſhall be 
ſo ſeifed or attached, &c, wherein every ſuch perſon 
which ſhall be ſo hindered or grieved, &c. or whoſe 
goods ſhall be fo ſeized or attached, Ec. ſhall recover 
three times ſo much as the damages which he ſuſtained by 
means of ſuch hindrance, &c. and double coſts; and in 
ſuch ſuits, or for the ſtaying or delaying thereof, no 
efloin, proteQtion, wager of law, aid, prayer, privilege, 
injunction or order of reſtraint ſhall be in any wiſe 
prayed, granted, admitted or allowed, nor any more 
than one imparlance ; and if any perſon ſhall, fifter no- 
tice that the aCtion depending is grounded upon the (aid 
ſtatute, cauſe or procure any ation at the Common law 
grounded thereon to be ſtayed or delayed before judgment, 
by colour or means of any order, warrant, power or au- 
thority, ſave only of the court wherein ſuch aQRion 
ſhall be depending ; or after judgment ſhall cauſe or 
procure the execution to be ſtayed or delayed by colour 
or means of any order, warrant, power or authority, 
ſave only by writ of error or attaint, that then the ſaid 
perfon or perſons ſo offending ſhall incur a premunire. 

It is ſaid, that the firſt branch of this laſt clauſe, re- 
lating to the delay of cauſes of this kind before judg- 


cery, Exchequer-Chamber, and the like, but alſo to thoſe 
who ſhall procure any warrant from the King for ſuch 
purpoſe ; and it is ſaid, that the Jatter branch, relating 
to the delaying of execution after judgment, extendeth 
even to the judges of the court where the caule is depen- 
ding. 3 Inft. 183. | 

But it is provided, ſe. 6. © That no declaration in 
the ſtatute mentioned, ſhall extend to any letters patents, 
and grants of privilege for the term of fourteen years or 
under, of the fole working or making of any manner 
of new maufattures within this realm, to the true and 
tirſt inventor and inventors of ſuch manufaRures, which 
others, at the time of making ſuch letters patents and 
grants, ſhall not uſe; fo as alſo they be not contrary to 
the law, nor miſchievous to the ſtate, by raiſing prices of 
commodities at home, or hurt of trade, or generally in- 
convenient ; the ſaid fourteen years to be accounted from 
the date of the firſt letters patents, or grant of ſuch pri- 
vilege, but that the ſame ſhall be of ſuch force, as they 
ſhould be if the ſaid at had never been made, and of 
none other, 

It hath been reſolved, that no new invention concer- 
ning the working of any manufacture, is within the 
meaning of this exception, unleſs it be ſubſtantially 
new, and not barely an additional improvement of an 
old one. 3 [/nft. 184. | 

Alſo it hath been holden, that a new invention to do 
as much work in a day by an engine, as formerly uſed 
to employ many hands, is not within the ſaid excep- 
tion 3 becauſe it is inconvenient to turn ſo many labour- 
ing men to idleneſs. 3 In/t. 184. 

Alſo it ſeems clear, that no old manufaQture in uſe be- 
fore, can be prohibited in any grant of the ſole uſe of 
any ſuch new invention. 3 [n/t. 184. | 

It is further provided, ſe&?. 7. ** That nothing in the 
ſaid aCt contained ſhall extend to any grant or privilege, 
power or authority whatſoever, before the ſaid a&t made, 
granted, allowed or confirmed by any a& of parliament, 
ſo long as the ſame ſhall continue in force. 

Provided alſo, je. g. ++ That nothing in the ſaid act 


| contained ſhall be in any wiſe prejudicial to any city, 
Io; boruugh 


ment, not only extendeth to the Privy Council, Chan- 
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borough or town corporate within this realm, concertiing 
any grants, charters, or letters patents to them made, or 
concerning any cuſtom uſed by or within them, or unto 
any corporations, companies or fellowſhips of any art, 
trade, occupation or myſtery, or to any companies or 
ſocieties of merchants within this realim, erected for the 
maintenance, enlargement or ordering of any trade or 
merchandiſe, but that the ſame charters, cuſtoms, cor- 
porations, &c. and their liberties and immunities ſhall be 
of ſuch force and eftect, as they were before the making 
of the {aid at, and of none other; any thing before in 
the ſaid aC&t contained to the contrary in any wiſe notwith- 
ſtanding. | 

And it is further provided, /e/7. 10. ** That nothing 
in the ſaid act contained ſhall extend to any letters patents, 
or rants of privilege concerning printing,. nor to any 
commiſſion, grants, or letters patents concerning the 
digging, making or compounding of falt-petre or gun- 
powder, or the caſting or making of ordnance, or ſhot 
for ordnance ; nor to any grant or letters patents of any 
| office, erected before the making of the ſaid ſtatute, and 
then in being and put in execution, other than ſuch 


offices as had been decried by proclamation ; but that all | 


ſuch grants, &c. ſhall be of the like force and effe, and 
no other, as if the ſaid aft had never been made. 

But it is enated by 16 Car. 1. cap. 21. 4 That it 
ſhall be lawful for all perſons, as well ſtrangers as natura]- 
born ſubjects, to import any quantities of gunpowder 
whatſoever, paying fuch cuſtoms and duties for the ſame 
as by parliament ſhall be limited; and that it ſhall be 
lawful for all his Majeſty's ſubjects of this his realm of 
England, to make and (ell any quantities of gunpowder at 
his pleaſure, and alſo to bring into this, kingdom any 
quantities of falt-petre, brimſtone or any other materials 
for the making of gunpowder ; and that if any perſon 
ſhall put in execution any letters patents, proclamations, 
edict, act, order. warrant, reſtraint, or other inhibition 
whatſoever, whereby the importation of gunpowder, falt- 
petre, brimſtone, or other the materials afore-mentioned, 
ſhall be any ways prohibited or reſtrained, he ſhall incur 
a Premunire. 

And it is further provided by the ſaid ſtatute of 
21 fac. 1, cap, 3. feft. 11,12. * That nothing in the ſaid 
act contained, ſhall extend to any commiſſion or grant 
concerning the digging, compounding or making of al- 
lum or allum mines, &c, nor concerning the licen- 
ſing of the keeping of any tavern or ſelling of wines, to 
be ſpent in the manlion houſe, or other place in the te- 
nure or occupation of the party fclling the ſame; and a 
further proviſion is made in the latter part of the ſtatute, 
for {ome particular grants to particular corporations and 
perſons, as Newca/tle upon Tyne, &c. 

But it 1s ſaid, that the ſaid claufe relating to allum 
was needleſs; becauſe all ſuch mines belong of courſe to 
the perſons in whoſe grounds they are, and therefore no 
privilege concerning them can be granted but in the 
King's own ground. 3 [xft. 185. 

Charters for the 'ole making of brandy, &c. made void, 
2 & M. ft. 2: 9. ſedt. 12: | | 

Monſter, { /7rn/trum,) A monſter born within lawful 
matrimony, that kath not human fthape, cannot purchaſe, 
much leſs detain any thing ; but if he have human ſhape, 
he may be heir, though he may have ſome deformity in 
any part of his body. Co. Lit. 7, Cowell, edit. 1727. 

A monſter ihewn for money is a mifderneanor. 2 Chan. 
Ca. 110. Trin. 34 Car. 2. Harring v. I/alrond. It was 
a child that had four legs and four arms and two heads 
and but one belly, where the two bodies were conjoined ; 
the child died and was embalmed to be kept for ſhew, 
but was ordered by Lord Chancellor to be buried in a 
week. Tbid. © 

MPonltrans de dI29it, Is as much as to ſay, the ſewing 
of right; in a legal ſenſe it denotes a writ iſluing out of 
Chancery, for the ſubject to be reſtored to lands and te- 
nements, which he ſhews to be his right, though by 
office found to be in the pollcſiion of another lately dead ; 
by which office the King is intitled to a chattel, free- 
huld or inheritance in the ſaid lands. And this mon/lrans 
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de arut 1s given by the ftatutes 34 £4. 2. | 
36 £4. 3. 13. See Staundf, Prerig, cap. 11. and Dro 


voke, 


tit. Petition, and Co. 4 Rep. fol. a4. C 
dens and Commonalty of tad See Tar hoy Far 

FHonltrans de taits ou recods, Shewing of deed; ; 
records is thus; Upon an aQtion of debt bro 4 
an obligation, after the plaintiff hath declared he ough 
to ſhew his obligation ; and ſo it is of records. And he 
difference between mon/trans de fait and oyer de faits 8 
this ; he that pleads the deed or record, or decla oe 
it, ought to ſhew the ſame; and the other, 
ſuch deed or record is pleaded, may dem 
ſame, Cowell, edit. 1727, 

Monltraverunc, Is a writ that lies for the tenants in 
ancient demeſne, being diſtrained for the payment of an 
toll or impoſition, contrary to their liberty which they do 
or ſhould enjoy. See Ancient demeſne, 

Monltrum, Is ſometimes taken for the box in which 
relicts are kept, tem unum monſtrum cum offibus Ft. 
Petri, &c. Monaſt. 3 tom. pag. 173. Monfirum is alfo 
taken for ' what we call corruptly mu/tering ſoldiers, 
Cowell, edit, 1727, 

Month, ( Men/is, in Saxon monath, ) Is a ſpace of time, 
containing by the week 28 days, by the calendar ſome- 
times 30, ſometimes 31. See Co. lib. 6. fol. 61. and 
Kalendar month, | 

Montrole, A duty of twopennies Scots upon beer there, 
6 Geo. 1.c. 7. 7Geo.2.c.5. 

Monument, An heir may bring an aQion againſt one 
who injures the monument, &c, of his anceſtor : And 
the cothn and ſhroud of a deceaſed perſon belong to the 
executors or adminiſtrators z but the dead body belongeth 
to none. 3 {nft. 202, 203. 

Mors, The lord's bailiffs in the ſe of Man, who 
ſummon the courts for the ſeveral fheadings, are called 
moors, and every moor has the like office with our bailif 
of the hundred. See King's Deſcription of the Iſle of Man, 

Moot, ( Meta, curia, placitum, conventus, from the 

axon gemote, conventus, which may be deduced from the 
Saxon motian, placitare) Is a term well underſtood in the 
inns of court, to be that exerciſe or arguing of caſes, 
which young ſtudents perform at appointed times, the 
better to enable them to praCtice and the defence of 
clients cauſes, "The place where moot-caſes were argued, 
was anciently called a moot-hall. In the inns of courts 
there is a barliff or ſurveyor of the moots yearly choſen by 
the bench, to appoiat the moat-mnen for the inns of Chan- 
cery, and to keep account of performance of exerciſes 
both there, and in the houſe. See Orig. Fudiciales, fol, 
212. 
oota cantum, A pack of dogs, Cowell, edit. 1727. 
gotmen, Are thoſe that argue readers caſes (called 
alſo moot- caſes) in the houſes of Chancery, both in term- 
time, and alſo in vacations, Cite's Rep. 3 far. 8 
Proemio. | 

MWo2a, A moor, or more barren unprofitable ground 
than marſh, 1 nf. fol. 5. a. *Tis derived from the 
Saxon mor, i.e. mons. It ſignifies alſo mar/bland. Dee 
SPowlus, U/que ad moram, 1. e. Muccoſam & humidam 
planitiem. Monaſt. 2 tom. pag. 50, 52. _ ; 

Worn, A heath. {tem de pannagio, herbagro, & ce & de 
omnibus exitibus boſcerum, morarum, &c. Fleta, lib. 2- 
Cap. 7I. 

-mulla, A watry or boggy moor ; for fuch In 
Lancaſhire they call moſſes to this time. Mereſſa is allo 
uſed in the fame ſenſe. Aon. Ang. 3 part. 70. 4. 

MWoratur, or Demozatur in lege, Signifies as much 
as he demurs ; becauſe the party goes not forward 1n p:ea- 
ding, but reſts or abides upon the judgment 01 the 
court in this point, who deliberate, and take time to ar- 
gue and adviſe thereupon, Whenſoever the counſel 
learned of the party is of opinion, that the count or plea 
of the adverſe party is inſufficient in Jaw, then he demu?'s 
or abides in law, and refers the ſame to the judgment of 
the courts Cote on Littleton, fel. 71. b. wee Te: 
murrer. | 

Woretum, Was a fort of brown cloth, mentioned by 
Matt. Parif. anno 1258. with which they made Caps. _ 
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202gangina, (from the Saxon morgen, the morning, 
ND gios,) The gift on the wedding-day. $S: 


onſa Virum ſuum ſupervixerit, dotem & maritationem ſuam, 
tartarum in/trumentts, vel teſtium exhibittonibus et traditam, 
etualiter habeat & morganginam ſuam. LL, Hen, 1. 
cap. 70» i. e. her dower. In ſome books *tis writ mor- 
anegiba.. In Leg. Canuti apud Brompton, *tis writ mor- 
agifa, cap+ 99. In Leg. H. 1. cap. 11 & 70. *tis mor- 
HY It ſignifies literally donum matutinale ; and it is 
what we now call dowry money, or that gift the huſband 
reſents to his wife on the wedding-day, from the Saxon 
morgen, aurora, and givan, dare; and was uſually the 
fourth part of his perſonal eſtate ; not here, but amongſt 
the Lombards. Du Cange. Cowell, edit. 1727. 
Moziam, Is all one in ſignification with the French 
murion, i. caſſis, a head-piece, and that ſeems to be de- 
rived from the Italian morione. Stat, 4 & 5 P. & M. 
cap. 2. now called a pot. : 
tina, Murrain ; an infeRtious diſtemper in cattle. 
HMorina allo fignifies the wool of ſick ſheep, and thoſe 
dead with the murrain. Fleta, lib. 2. c. 79. par, 6. 
Pozling, or Moztling, Is that wool taken from the 
ſkin of a dead ſheep, either dying of the rot, or killed. 
4Ed.4. 2& 3. 27 H. 6. 2. This is written morkn, 
3 Fac. 18. morling or ſhorling, 3 Ed. 4. 1. and 14 Car. 2. 
18. See Sholling. . = 
MPozoſus, See Mora, In viis & ſemitis per wallem 
quandam moroſam & aguoſam, Monaſt. 1 tom. pag. 
8. 
> Porſellum terrae, A ſmall parcel or bit of land. — 
Ft unum morſellum terre juxta horreum ſuum. Charta 
11H. 3. par. fol. m. 33. 
MPorſellus terrae, A ſmall parcel of land. Mate. 
_ Parif. pag. 438. and Mon. Angl. 2 tom. pag. 82. 
Dortarium, A light or paper ſet in churches, to burn 
poſſibly over the graves or ſhrines of the dead, Cowell, 
edit. 1727» 
Mot d'anceſto2. See Allile of mozt d'anceſſo?, 
Qortgage, (Mortgagium, vel mortuum vadium,) Is 
compounded of two French words, viz. mort, 1. mors, 
and gage, i. pignus, and ſignifies a pawn of land or tene- 
ment, or any thing immoveable, laid or bound for money 
borrowed, to be the creditor's for ever, if the money be 
not paid at the day agreed upon z and the creditor holding 
land and tenement upon this bargain, is called tenant 
in morigage. Of this we read in the Grand Cu/tumary 
of Normandy, cap. 113. which ſee.  Glanvill likewiſe, 
hb. 10. cap. 6. defineth it thus 3 Mortuum vadium dicitur 
illud, cujus fruftus vel redditus interim percepti in nullo ſe 
acquietant. So that it is called a dead gage, becaule 
whatſoever profit it yieldeth, yet it redeemeth not itſelf 
by yielding ſuch profit, except the whole ſum borrowed 
be paid at the day. See Skene de verb. ſignif. verbo 
Meritgage. He that pledgeth this pawn or gage, is called 
the mortgagor, and he that taketh it the mortgagee. Weſt. 
Symbol. part 2. tit. Fines, ſef?. 145. This, if it contain 
exceſſive uſury, is forbidden by 37 H. 8. cap. 9g. But 
tis called mortgage, becauſe, if the money 1s not paid at 
the day, the land moritur to the debtor, and is forfeited 
to the creditor, Cowell, edit. 1727. 


1. Of the original and ſeveral kinds of mortgages. 


2. What ſhall be deemed a mortgage, or an eſtate re- 
deemable;, and of the diftinft interel/is of mortgagor and 
mortgagee. | 


. Of the equity of redemption and forechſure ; and of 
| FE. Bo of redeeming and forecloſing. 


1. Of the original and ſeveral kinds of mortgages. 


The notion of mortgaging and redemption ſeems to be 
of Jewiſh extraction, and from them derived to the 
Greeks and Romans ; the plan of the Moſaick law con- 
ſtitutes a juſt and equal agrarian, that the lands may 
continue in the ſame tribes and families, and the people 
might not be diverted by any exotick aCts and inventions 
from the exerciſe of agriculture, in which innocent em- 


ployment they were to be continually educated ; and 
Vor, Il. | | 


ject tore 
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hare age ming were compelled by want to ſell, could 


transfer no eſtate in the lands, farther than to the next 
_ Jubilee, which returned once in fifty years; where- 
ore they computed till the jubilee, that according to the 
diſtance from thence, ſuch was the intereſt that could be 
transferred to the buyer ; but the vendor had power at 
any time to redeem, paying the value of the lands to the 
Jubilee ; but tho” he did not redegm it at the year of Ju- 
bilee, yet the lands came back again free to the vendor 
and his heirs. Cumeus 11, 12, 

But our notion of mortgaging and redemption ſeems to 
have come more immediately from the Civil law, and 
therefore it will be neceſſary herein to conſider the di- 
ſtintions in that law between pledges and things hypo- 
thecated. Fu/tin. 592. | 

The pignus or pledge was, when any thing was obliged 
for money lent, and the poſſeſſion vaſſed to the creditor; 

The Doetbora was, when the thing was obliged for 
money lent, and the poſſeſſion remained with the debtor. 
Now in caſe of goods pignorated, the creditor was obliged 
to the ſame diligence in keeping them, as he uſed about 
his own; ſo that if the goods were loſt by the negligence 
of the creditor, an aQtion lay as for a depoſit ; for the 
property being transferred to the creditor for a particular 
purpoſe, he was to keep them as his own. See Bail: 
ment, 

If the debtor did not redeem the thing pledged, the 
creditor was to forecloſe the redemption of the debtor ; 
and if the money was not paid, the creditor had his ado 
prgnoritia, or hypothecaria, which, when he had purſued, 
and obtained ſentence thereon, he might ſell as his own 
property ; but there was this difference between the a#tis 
prignoritia and hypothecaria ; that the afio pignoritia was 
only againſt the perſon of the debtor to forecloſe him, be- 
cau'e the pignus was already in the poſleſlion of the creditor ; 
but the azo hypothecaria was tam in rem, quam in per - 


ſonam, and was given ad pignus proſequendum contra quem- 


cungque poſſeſſorem; becaule herein the creditor had not the 
polleſſion of the pledge, but it remained to the debtor ; 
and 'till ſentence was obtained in theſe aCtions, the cre-- 
ditor could not obtain the property of the pledge; and if 
the money was paid before ſentence, the pledge was ſub- 

r Ara}. ; and where the ſame thing was pledged 
to ſeveral, thoſe were ſaid to be potiores in pignore, to 
whom the things were firſt hypothecated. Dige/t. /ib, 20. 
tit. 6. Corvin. 269, 270, 271. 

If the money was tendered or paid to the creditor, the 
contract of pignoration was diſſolved, and the debtor 
might have the pledge back, as a thing lent; ſo that 
ſeems to have introduced the notion amongſt us of the 


tion, or the right of preſcription, did not extinguiſh the 
pledge, unleſs a ſtranger had held it for thirty years, or 
the debtor had held it for 40 years. Digeſt. lib. 20. 
tit. 6. 

In the feudal law the rule was, Feudalia, invito domino, 
aut agnatis, non rette fubjiciuntur hypothece, quamvis fruttus 
Poſſe eſſe receptum eft 3 and the reaſon of this rule was, be- 
cauſe the feud was filled with a tenant from the lord's 
original bounty, on whom he depended for his perſonal 
ſervice in war and peace; and therefore the feudary could 


nant could not originally alien without licence, ſo he could 
not mortgage. Corvin. 268. 

But when a licence of alienation was given about the 
time of Hen. 3. and it became a maxim in law, that the 
purity of a fee-ſimple imported a power of diſpoſing of it 


lands introduced, which L:#tleton diſtinguiſhes by the 
names of vadium vivum and vadium mortuum. 9 H, 3. 
32. 18 Ed. 1. 

The vadium vivum is, where a man borrows 1007. of 
another, and makes an eſtate of lands to him, *till he 
hath received the ſaid ſum of the iſſues and profits of the 
lands; and it is called vadium vivum, becauſe neither the 
money nor the land dieth ; for the lands are conſtantly 
paying off the money, and the lands are not left as a dead 


pledge, in caſe the money be not paid, This ſeems to 
"3. be 


debtor's right to redemption, and with them the uſucap- . 


not obtrude a tenant on him without his leave, who might 
| be leſs capable of thoſe ſervices ; and therefore as the te- 


as the owner pleaſed ; there were two ways of mortgaging_. 
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be the ancient way of pledging lands ; for they heid, that 
lands could not be hypothecated ; and therefore they uſed 
to ſubje& the uſufruttus, which continued originally during 
the life of the feudary 3 but when there was a free liberty 
given of alienation, then the feudary could pledge the 
uſufruftus of the land at pleaſure ; but becaule by this 
way of pledging, the lender received his money by degrees, 
and in ſmall parcels, which was very troubleſome; and 
thoſe that lend money to uſury, are generally willing to 
receive the whole in a groſs ſum; therefore this way 
of pledging is now out of uſe. Co. Lit. 205. See add. 
Formul. 130. T | 

The wvadium mortuum is ſo called by Littleton, becauſe' 
it is doubtful, whether the feoffor will pay the money at 
the day limited or not; and if he do not pay, then the 
land, which is but in pledge upon condition, for the pay 
ment of the money, is taken from him for ever, and ſo 
dead to him; and if he do pay it, then the pledge is dead 
to the tenant of the land. Lit. ſet. 332. Co. lit, 205. 

Of theſe mortgages there are again two forts ; 1ſt, of 
' the freehold and inheritance ;3 and 2dly, of terms for 

ears. Maddox 318, 319. 

1{t, Of the freehold and inheritance, and here the an- 
cient way was to make a charter of feoffment, on con- 
dition, that if the feoffor or his heirs paid the ſum to the 
feoffee or his heirs, he ſhould re-enter and re-poſleſs ; and 
ſometimes the condition was contained in the charter of 
feoffment, and ſometimes it was defeazanced by another 
charter, as may be ſeen in the old forms. Maddox 318, 


ths [-- 

. For as a man might annex a condition to his feoff-. 
ment, for cujus eft dare, ejus et diſponere, ſo he might 
annex a condition by another deed, bearing date, and: 
executed at the ſame time ; for being executed at the 
ſame time, it is really but one and the ſame diſpoſition, 
gue incontinenti fiunt ineſſe videntur ; but a deteazance or 
condition annexed after the feoftment executed comes too 
late ; becauſe the livery cram paribus atteſting the infeu - 
dation, in which there is no condition, the tenant muſt 
hold the land according to the tenure of the inveſtiture : 
but rents, annuities or warranties that are things execu- 
tory, may be deſeated by defeaſances made at the time of 
their creation, or any time after ; becauſe there is not 
any neceflity of the notorietry of livery to make an inveſti- 
ture; and therefore being created by deed only, they may 
be defeated or deſtroyed by deed alone, Co. Lit. 226, 
227. | 

[Theſe forts of conveyances were ſubjeCt to theſe incon- 
veniencies; that if the money were not paid at the day, 
ſo that the eſtate became abſolute, the eſtate was thence- 
forth ſubject to the dower of the feofftee, and all other 


his real charges and incumbrances; for though if the | 


feoffer performed the condition, then he might re-enter, 
and re-poſleſs- himſelf in his former eſtate, and conſe- 
quently was in above all the charges and incumbrances of 
the feoffee ; yet if he did not literally perform the condi- 
tion by payment of the money at the day, then the 
eltate was legally ſubject to the charges and incumbrances 
of the feoffee, though the money were afterwards paid, 
and the eftate reconveyed to the feoffee. Co, Lit. 221, 
222. . 

But the courts of equity, as they grew in power, have 
ſet this matter right, and have maintained the right of 
redemption, not only againſt tenant in dower, and the 
perſons who come in under the feoffee, but even againſt 
the tenant by the curteſy, and Jord by eſcheat, that 
are in the poſt; becauſe the payment of the money 
doth, in the confideration of equity, put the feoffor zz 
flatu quo, ſince the lands were originally only a pledge 
for the money lent. Hard. 465. 

As to mortgages by way of creating terms, this was 
formerly by way of demiſe and re-demiſe, As for ex- 
ample; A. borrowed money of B. thereupon 4. would 
demiſe the Jands to Þ. for a term of 500, &c. years 
abſolutely, with common covenants againſt incum- 
brances, and for farther aſſurance, and then B, would 
the day after re-demiſe to 4. for 499 years, with con- 
dition, to be void on non-payment of the money at the 


day to come ; this manner of mortgaging came in af- | 
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ter the 21 Z. $. for falſifying recoveries, when "Fg 


was a hxed intereſt ſettled in terms for years ; and Gy 
eſteemed beſt for the mortgagor, to avoid all Monger 
of pretenſion from the incumbrances and dower of the 
feoftee'.in mortgage; and was reputed beſt for he 
mortgagee, to avoid the wardſhip and feuda! duties of the 
tenure, and was only inconvenient in this ; that if the 
ſecond deed were loſt, there appeared to be au abſolute 
term in the mortgagee. 3 Bac. Abr. 633, 

And this is now the common method, viz. by a de- 
miſe of the land for a term, under a condition to be void 
on the payment of the mortgage money and intereſt . 
and a covenant is inſerted at the end of ſuch deeds, that 
till the default ſhall be made in the. payment of the 
money, that the mortgagor ſhall receive the rents, iflues 
and profits without account. 3 Bac. Abr. 633. 

This has been ruled to create a tenancy at will to the 
mortgagor ; but if the mortgagar dies, the tenancy at 
will is determined till there is a receipt of intereſt from 
the heir, which ſeems to. make him alſo tenant at will to 
the mortgagee. Raym. 147. 

But now the laſt and beſt improvement of mort. 
gages ſeems to be, that. in the mortgage deed of a term 
for years, or in the afſhgnment thereof, the mortoaoor 
ſhould covenant for himſelf and his heirs, that if default 
be made in the payment of the money at the day, that 
then he and his heirs will, at the coſts of the mortgagee 
and his heirs, convey the freehold and inheritance of the 
mortgaged lands to the mortgagee and his heirs, or to 
tuch perſon or perſons (to prevent merger of the term) 
as he or they ſhall direct and appoint ; for the reverſion, 
after a term of 50 or 100 years, being little worth, and 
yet the mortgagee for want thereof continuing but a ter- 
mor, and ſubject to forfeiture, &c. and not capable of 
the privileges of a freeholder; therefore where the mortga- 
gor cannot.redeem the land, *tis but reaſonable the mort- 
gagee ſhould have the whole intereſt and inheritance of 
it, to diſpoſe of as abſolute owner. 3 Bac. Abr. 633, 


2. IVhat ſhall be deemed a mortgage, or an eſtate redeem- 
able, and of the diſtin& intereſts of mortgagor ' and murt- 
gagee, 

Herein we may obſerve in general, that whatever clauſes _ 
or covenants there are in a conveyance, tho? they ſeem 
to import an abſolute diſpoſition or conditional purchaſe ; 
yet, if upon the whole, it appears to have been the in- 
tention of the parties, that ſuch conveyance ſhould only 
be a mortgage, or paſs an eſtate redeemable, a court of 
equity will always conſtrue it ſo, 1 Fern, 183, 268, 
394- | x 
| As where the condition of a mortgage is, that the 
, mortgagor ſhould redeem during his life, or that the 
mortgagor and the heirs of his body ſhould redeem, yet 
equity will admit the general heir of ſuch mortgagor to 
a redemption ; becauſe this can be no purchale, ſince 
there is a clauſe of redemption ; and when the land was 
originally only a pledge for money, if the principal and 
intereſt be offered, the land is free; and it would be 
very hard, that it ſhould be in the power of the fcrive- 
ner, or griping uſurer, by ſuch impertinent reſtrictions, 
to elude the juſtice of the court. 1 Yern. 33, 190. 2 
Chan. Ca. 147. S. C. Howard ver. Harris. 

But if a man borrows money of his brother, and agrees 
to make him a mortgage, and that if he has no iſſue 
male, his brother ſhould have the land ; ſuch an agree- 
; ment made out by proof, will be decreed in equity. L 
Vern. 193. per North Lord Keeper. 

A. in conſideration of 10007. made an abſolute con- 
 veyance to B, of the reverſion of certain lands after two 
lives, which, at that time, were worth little more ; and 
by another deed of the ſame date, the lands are made re- 
deemable any time during the life of the grantor only» 
on payment of 1000/7. and intereſt ; A. died, not having 
paid the money ; and it was held by my Lord K. Notting- 
ham, that his heir might redeem, notwithſtanding this 
reſtrictive clauſe, and that it was a rule, once a mortgage» 
and always a mortgage, and that B. might have compel- 


— 


led A. to redeem in his life-time, or have forecloſed on ; 
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vut on a re-hearing, Lord K: North reverſed the decree on 
the circumſtanccs of this caſe; for it appeared by proof, 
that 4. had a kindneſs for B, and that he marricd his 
kinſwoman, which made it in the nature of a marriage 
ſettlement 3 he likewiſe held, that B. could not have 
compelled A. to redeem during his life, which made it 
the more ſtrong. 1 Fern. 7,. 214, 232. Newcomb ver. 
Bonham. 2 Vent. 364+ S. C. where it is ſaid, that Lord 
North's dectte was affirmed in the houſe of Lords, 

If 4. mortgage lands to B. worth 15. per annum, for 
ſecuring 200 l, and at the ſame time B. enters into a bond 
conditioned, that if the 2.001. and intereſt is not paid with- 
in a year, then he to pay to A. his executors or admi- 
niftcators, the further ſum of 78 /. in full for the purchaſe 
of the premiſſes, &c. and 4. dies within the year, and 
the money is paid the next day after, the mortgage is for- 
feited to his adminiſtrator; yet A.'s heir may redeem, 
paying the 200. and likewiſe the 787. that was paid 
to the adminiſtrator. 1 Yern. 488. H/llet ver. Winnel. 

So where 4. for 5507. made an abſolute aſſignment of 
a church leaſe for three lives to B. and B. by writing 
under his hand agreed, that if A. paid 600 /. at the end 
of the year, B. would convey; B. died, leaving C. his 
ſon and his heir; . two of the lives died, and the leaſe 
was twice renewed by C. and his father; and though it 
was near twenty years fince the Conveyance was made, 
yet the Maſter of the Rolls decreed a redemption on 
payment. of 550/. and the two fines. - 2 Vern. 84. 
Manlove v. Ball. 

A. lends money to B. to carry on certain buildings, 
and takes a mortgage from him to ſecure 1600/7. with 
intereſt; and by another deed executed at ' the ſame 
time, takes a covenant from B. that he ſhould convey to 
him, if he thought fit, ground-rents to the value of 
1600 1. at the rate of twenty years purchaſe; and on a bill 
brought to redeem, the Maſter of the Rolls decreed a. 
redemption on payment of principal, , intereſt and cofts, 
without regard to that agreement, but ſet aſide the ſame 
as unconſcionable ; for a man ſhall not have intereſt for 
his money, and a collateral advantage beſides for the loan 
of it, or clog the redemption with any bye-agreement. 
2 Vern, 520. Fennings v. Ward. 

But though theſe and ſuch like reftritions are relieved 
againſt, to make them anſwer the primary intention of 
the parties; yet if 4. on a mortgage, lends money at 5 /. 
per cent, but agrees in the deed, that if the money were 
paid within three months after it became due, that he 


' would accept of 4 1. per cent. and the mortgagor neglects | 


to pay the intereſt within the time, equity will not re- 
lieve him, but he muſt pay 5 /. per cent. for though the 
court relieves againſt unreaſonable penalties, yet this 1s 
not ſo, for the mortgagee might have refuſed to lend his 
money under 51. per cent. Preced. Chan. 160. Jory v. 
| Cox, 1P. W. 653. | 

So if the mortgagee deviſes, that the mortgagor ſhould 
be remitted part of his mortgage money, provided he 
pays the principal and intereſt within three days after his 
deceaſe ; if the condition be not performed, the remit- 
tance is loſt ; becauſe being a voluntary bounty, and not 
ex debito juſtitie, the party muſt take it as it 15 Iimited,. 
for cujus et dare, ejus ej? diſponere z and the court cannot 
. relieve in this caſe after the day. T1 Chan. Ca. 52. 

But where in a mortgage there was a proviſo, that if 
the intereſt was behind fix months, that then the intereſt 
ſhould be accounted principal, and carry intereſt ; this 
by Lord Cowper was decreed to be a vain clauſe, and of 
no uſe; and he faid, that no precedent had ever carried 
the advance of intereſt ſo far, and that an agreement 
made at the time of the mortgage, will not be ſufficient 
to make future intereſt principal z but to make intereſt 
principal, it is requiſite that.intereſt be firſt grown due, 
and then an agreement concerning it may make it prin- 
Cipal, 2 Salk. 449. PE TT 

The mortgagor before forfeiture, and whilſt it remains 
uncertain whether he will perform the condition at the 


time limited or-not, hath the legal eſtate in him; allo af-| 


ter forfeiture he hath an equity of redemption; fo that 
he is ſtill conſidered as owner and proprietor of the eſtate, 
I 
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| Until the equity of redemption be forecloſed, and therefore 


may take leaſes or any ſettlement thereof, which will 


bind his equity of redemption; It is ſaid, that a tenant 


in tail of an equity of redemption may deviſe it fo y 
ment of Fw, Y Fern, 41; Ter ny Gwim, nireh F 

Therefore if a mani mortgages his land, and, as is 
uſual, ſtill continues in poſleſfion, and levies a tme, and' 
hve years paſs, yet the mortgavee is not barred ; for tho” 
the mortgagee be in reality out of poſſeſſion, yet when 
that is done by the conſent of both parties, ' and' the nia- 
ture of the contract requires it ſhould be ſo while the in- 
tereſt is paid, it is againſt the original deſign of the eon- 
tract, that any at of the mortgagor,. except the payment 
of the money, ſhould deprive the mortgagee of his ſeeu- 
rity, and is no leſs than fraud, which the law will not 
countenance. 1 $z4.. 460. 1 Vent, 82: Carth. 107, 
414. 2 Keb, 522, as 

And as the mortgagor, being conſidered only as tenant 
at will to the mortgagee, cannot, by his act, defeat the 
intereſt of the mortgagee, otherwiſe than by payment of 
the mortgage money ; ſo neither can the mortgagee de- 
feat the mortgagor of his equity of redemption ; there- 


fore if a mortgagee in fee ſuffers a recovery, this, even_ 


at law, ſhall not bind the mortgagor's right of entry, 
upon pertormance of the condition; but if the mortga- 


been bound, 'not only on account of the recompence in 
value, but becauſe he is eſtopped by the recovery to claim 
the land azainſt the recoverer or his heirs, when he was 
called in before the judgment given to defeat his title, 
and could not do it, Palm. 135. Cre, Fac. .593. 

So if a mortgagee be diffeiſed, and the diffeifor levies 
a fine, and five years paſs after the proclamations, tho? 
the mortgagee is hereby barred, yet if the mortgagor 
pays or tenders his money, he has hve years to proſecute 
his right, by the ſecond ſaving in the ſtatute. 4 Hen. 7. 
cap. 24. becauſe his title did not accrue *till payment of 
the money. Plow. 373. a. | 

And as, the mortgagor, *till the equity of redemption 
be forecloſed, is conſidered as owner of the land, it was 
ruled, where a bill for a redemption was brought againſt 
a mortgagee in poſſeſſion, and a decree accordingly, that 
the mortgagee before the account taken, having pre- 
ſented to a church that became void, ſhould revoke his 
preſentation, and preſent ſuch a perſon as the 'mort- 
gagor or his vendee (he having contracted to fell) ſhould 
appoint. Preced. Chan. 71. 2 Vern. 401. © © 

By the 7 W. & 1. cap. 25. it is enacted, © That no 
perſon or perſons ſhall be allowed to have any vote ini 


eleftion of members to ſerve in parliament, for or by 


reaſon of any truſt eſtate or mortgage ; unleſs ſuch 
truſtee or mortgagee be m aQual poſſeſhon, or receipt of 
the rents and profits of the ſame, but that the mortga- 
gor, or ceftui que truſt in poſteſſion, ſhall and may vote 
for the ſame, notwithſtanding ſuch mortgage or truſt. 

And by the g Ann. cap. 5. which requires, that 
knights of the ſhire ſhould have 600 /. per ann. and every 
other member 3007. fer ann. it is enafted, © That no 
perſon ſhall be qualified to fit in the houſe of Com- 
mons, within the meaning of the a&, by virtue of any 
mortgage, whereof the equity of redemption is in any 
other perſon, unleſs the mortgagee ſhall have been in 
poſleflion of the mortgaged premiſles for ſeven years be- 
fore the time of election. 

The condition muſt at law be fſtriftly performed, 
otherwiſe the mortgagor loſes all benefit of redemption ; 
but if upon a mortgage a tender be made of the money 
at the place, at any time of the day ſpecified in the con- 
dition, and the mortgagee refuſes, the condition is ſaved 
for ever. 7 Ed. 4. 3- 9H. 6. 12. 22 H.6. 37. 47 
Ed. 3. 26. Plow. 173. 5 Co. 114. Co. Lit. 209. 


3. Of the equity of redemption and forecloſure ; and of the 
manner of redeeming and forecloſing. | 


Altho?, after breach of the condition, an abſolute fee- 
ſimple is veſted at Common law in the mortgagee ; yet 
a right of redemption being ſtill inherent in the land, till 


the equity of redemption be forecloſed, the ſame _ 
| al 


gor had been a party to the- recovery, then his right had” 
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ſhall deſcend to and is inveſted in ſuch perſons as have 
a right to the land, in caſe there had been no mortgage 


or| incumbrance whatſoever ; and as an equitable perfor- 
mance as effeQtually defeats tNeintereſt of the mortgagee, as 


the legal performance doth at Common law, the condition 


ſtill hanging over the eſtate, till the equity is totally fore- 
cloſed ; on this foundation it hath been held, that a perſon 
who comes in under a voluntary conveyance, may redeem 
a mortgage ; and tho” ſuch right of redemption be inherent 
in the land, yet the party claiming the benefit of it, muſt 
not only ſet Geth ſuch right, but only ſhew that he is the 
perſon intitled to it. Hard. 465. 1 Fern. 193, 1/ern. 
182. | 

As the heir at law is regularly intitled to the beneft of 
redemption, he is alſo intitled to the affiſtance of the per- 
ſonal eſtate of the mortgagor for that purpoſe ; according 
to the dotrine eſtabliſhed in the courts of equity, that 
the perſonal eftate, in the hands of the executor, ſhall be 
employed in eaſe of the heir, by whatever means the heir 
becomes indebted as heir; for the perſonal eſtate having 
received the benefit by contraCting the debt, and the real 
conſidered only as a pledge for itz according to the com- 
mon rule, Yu ſentit commodum ſentire debet & onus. 
Prec. in Chanc. 47 , 

And on this foundation it hath been frequently held, 
that if a man mortgage lands, and covenants to pay the 
money, and dies, the perſonal eftate of the mortgagor 
ſhall, in favour of the heir, be applied in exoneration of 
the mortgage. 2 Salk. 449. 

Alſo it is held by ſome opinions, that this benefit ſhal] 
not only extend to the heir at law, or heres natus, but 
alſo to an heres fans, from a preſumption, that it is the 
intention of the teſtator, that he ſhould have all the pri- 
vileges of the heres natus: And ſome even held, that an 
ordinary deviſee ſhall have this benefit: but as to this 
laſt point it hath been held otherwiſe ; and that if a man 
mortgages his land, and deviſes it to F. S$. or to A. for 
life, the remainder in fee to B. that there the charge 
doth paſs' with the eftate, there appearing no intention of 
the teſtator, that he ſhould have it diſcharged. 2 Chan. 
Ca. 84. 1 Vern, 26. 1 Chan. Ca. 271. 

So if the mortgagor conveys away the equity of -re- 
demption, the purchaſer ſhall not have the benefit of the 
perſonal eſtate, but muſt take it cum onere, 2 Salk. 450. 
I/ern. 37. 

It has likewiſe been held by ſome opinions, that the 
heir of the mortgagor ſhall have the benefit of the per- 
ſonal eſtate to pay off the mortgage, tho” there be no co- 
venant in the mortgage-deed for the payment thereof; 
. becauſe the mortgage-money is a debt, whether there be 
any expreſs covenant for the payment of it or not, 
2 wg 449. 1 Vern. 436. Preced. Chan. 61. 3 Preced. 

0. 

But where a mortgage in fee was made redeemable at 
Mich. 1702. or any other Mich. day following, on fix 

months notice; and there was no covenant for payment 
_ of the mortgage-money ; it was held by my Lord Chan- 
cellor Cowper, that the mortgagor having deviſed his 
perſonal eſtate to his wife and daughter, and having du- 
ring his life paid the intereſt of the mortgage, the perſonal 
eſtate ſhall not be applied in eaſe and exoneration of 
the real eſtate, for the benefit of the heir at law; for, 
as he ſaid, here being no covenant for paying of the mo- 
ney, there was no contract at all between them, neither 
_ expreſs nor implied, nor would any aQtion lie againſt 
the mortgagor to ſubjet his. perſon, to compel him to 
pay this money ; but this was in nature of a conditional 
purchaſe, ſubject to be defeated on payment by the 
mortgagor, or his heirs, of the ſums ſtipulated between 


them, at any Mich. day, at the eleftion of the mort- 


| 


_ gagor, or his heirs; for here was an everlaſting ſubſiſting- 


right of redemption, deſcendible to the heirs of the mort- 
gagor, which could not be forfeited at law like other 
mortgages ; and therefore there could be no equity of re- 
demption, or any occaſion for the affiftance of this court ; 
but the plaintifts might even at law defeat the convey- 
ance, by performing the terms and conditions of it ; which 


were not limited to any particular time, but might be | 


M: O0-R-* 
performed on any Michaelmas day, to the 
world ; and ſince here was no covenant or contract, ej 
ther expreſs or implied, to charge the perſonal eſtate of 
tne mortgagor, he thought there was * reaſon to * 
the load of this debt upon that which was given to oth 
perſons, Preced. Chan. 423: 2 Vern. 701. FX 

+ Z- cap. 16. reciti 


end of the 


By the ſtat. 4 & 5 
great frauds and deceits are often praCtiſed by 
and evil diſpoſed perſons in borrowing of 
giving judgments, ſtatutes and recognizances priyate| 
or ſecuring the payment of the ſaid money ; and the 
ſame perſons do afterwards borrow money upon ſecurit 
of their lands of other perſons, and do not acquaint the 
latter lender thereof with the ſame; whereby ſuch late 
lender is very often in danger to loſe his whole money 
or forced to pay off the debts ſecured by the faid judg- 
ments, ſtatutes and recognizances before they can have 
any benefit of the ſaid mortgages ; and that divers per- 
ſons do many times rags. 3 their lands more than once 
without giving notice of their firſt mortgage ; whereby 
the lenders of money upon ſecond or after mortgages do. 
often loſe their money ; and are put to great charges in 
ſuits and otherwiſe; for remedy robes It is enacted, 
That if any perſon ſhall borrow any money, or for an 
other valuable confideration for the payment thereof vo- 
luntarily give, acknowledge, permit, or ſuffer to be en- 
tered againſt him or them, one or more judgment or 
judgments, ſtatute, or ſtatutes, recognizance or recogni- 
zances, to any perſon or perſons, creditor or creditors ; 
and if the ſaid borrower or borrowers, debtor or debtors, 
ſhall afterwards take up or borrow any other ſum or ſums 
of money of any other perſon or perſons, or for other 
valuable conſideration become indebted to ſuch perſon or 
perſons,and for ſecuring the repayment and diſcharge thereof 
ſhall mortgage his, her or their lands or tenements, or 
any part thereof, to the ſecond or other lender or lenders 
of the ſaid money, creditor or creditors, or to any other 
perſon or perſons in truſt for or to the uſe of ſuch ſecond 
or other lender or lenders, creditor or creditors, and ſhall 
not give notice to the ſaid mortgagee or mortgagees, of the 
ſaid judgment or judgments, ſtatute or ſtatutes, recog- 
nizance or recognizances, in writing under his, her, or 
their hand or hands before the execution of the ſaid 
mortgage or mortgages; unleſs fuch mortgagor or mort- 
gagors, his, her, or their heirs, upon notice to him, her - 
or them given by the mortgagee or mortgagees of the ſaid 
lands and tenements, his, her, or their heirs, executors, 
adminiſtrators or affigns, in writing,. under his, her or 
their hands and ſeals, atteſted by two or more ſufficient 
witneſſes, of any ſuch former judgment or judgments, 


ng, That 
neceſſitous 
money, and 


| Ratute or ſtatutes, recognizance or recognizances, ſhall 


within ſix months pay off and diſcharge the ſaid judgment 
or judgments, ſtatute or ſtatutes, recognizance or recog- 
nizances, and all intereſt and charges due thereupon, 
and cauſe and procure the ſame to be vacated, or dil- 
charged by record; that then the mortgagor or mort- 
gagors of the ſaid lands and tenements, his, her.or their 
heirs, executors, adminiſtrators or affigns, ſhall have no 
benefit or remedy againſt the ſaid mortgagee or mortgages, 
his, her or their heirs, executors, adminiſtrators or aſſigns, 
or any of them, in equity or elſewhere, for redemption 
of the ſaid lands and tenements, or any part-thereof ; but 
the ſaid mortgagee or mortgagees, his, her or their heirs, 
executors, aniraters and affigns, ſhall and may hold 
and enjoy the ſaid lands and tenements for ſuch eſtate 
and term therein, as were or was granted and ſettled to 
the ſaid mortgagee or mortgagees againſt the ſaid mort- 
gagor or mortgagors, and all perfon and perſons lawfully 
claiming from, by or under him, her or them; freed 
from equity of redemption, and as fully, to all intents 
and purpoſes whatſoever, as if the ſame had been pur- 
chas'd abſolutely, and without any power or liberty of 
redemption. | 
And it is further enaQted, that if any perſon ſhall 
mortgage any lands or tenements to any perſon or perſons, 
for ſecurity of any money lent, or otherwiſe accrued of 
become due, or for bther valuable conſiderations; and | 
the ſaid mortgagor or mortgagors ſhall again mortgage tne 


M OR 


{ame Jands or tenements, or any part thereof, to any | 


other perſon or perſons for | valuable conſiderations (the 
ſaid former mortgage being in force and not diſcharged, ) 
and ſhall not diſcover to the ſaid ſecond or other mort- 
gagee or mortgages, or ſome or one of them, the former 
mortgage or mortgages, in writing under his or their 
hands; that then, and in theſe caſes alſo, the ſaid mort-- 

agor or mortgagors, his, her or their heirs, executors, 
adminiſtrators or aſſigns, ſhall have no relief or equity of 
redemption, againſt the ſaid ſecond or aiter mortgagee or 
mortgagees, his, her or their heirs, executors, admint- 
ftrators or aſſigns, upon the ſaid after mortgage or mort- 

ages ; but ſuch mortgagee or mortgagees, his, her or 
their heirs, executors, adminiſtrators and aſſigns, ſhall 
and may hold and enjoy ſuch more than once mortgaged 
lands and tenements, for ſuch eſtate and term therein, 
2s were or was granted and conveyed by the ſaid mort- 
gagor or mortgagors, againſt him, her or them, his, her 
or their heirs, executors or adminiſtrators reſpectively, 
freed from equity of redemption, and as fully, to all in- 
tents and purpoſes, as if, the ſame had been an abſolute 
purchaſe, and without ariy power or liberty of redemp- 
tion. Provided always, and be it further enacted by the 
authority aforeſaid, "That, nevertheleſs, if it fo happen 
there be more than one mortgage at the ſame time made, 
by any perſon or perſons, to any perſon or perions, of the 
ſame lands and tenements, the ſeveral late or under mort- 
gagees, his, her or their heirs, executors, adminiſtrators 
or aſſigns, ſhall have power to redeem any former mort- 
gage or mortgages, upon payment of the principal debt, | 
intereſt, and coſts of ſuit to the proper mortgagee or 
mortgagees, his, her or their heirs, executors, admini- 
ftrators or aſſigns. _ 

' Provided always, That nothing in this a&t contained 
ſhall be conſtrued, deemed or extended to bar any widow 
of any mortgagor of lands or tenements from her dower 
and right in or to the ſaid lands, who did not legally join 
with her huſband in ſuch mortgage, .or otherwiſe lawfully 
bar or exclude herſelf from ſuch her dower or right, 

It hath been held, that if a man mortgages certain 
lands to one man, and mortgages thoſe lands with ſome 
others to another, tho* this ſeems to be a caſe omitted 
out of the above ſtatute againſt clandeſtine mortgages ; 
yet if it appears to be a contrivance to evade it, as if an 
acre or two of land were only added, this will not exempt 
it; alſo a perſon, who will take advantage of the ſtatute, 
muſt be an honeſt mortgagee; and therefore, if a man 
has uſed any fraud or praQtice in obtaining a ſecond 
mortgage, he ſhall not have the benefit of the ſtatute, 
2 Vern. 589, 590. CE 

"The methods of redemption and forecloſing being di- 
latory and expenſive, and inconvenient, not only to the 
mortgagee but alſo to the mortgagor, the ſame ſeem now 
remedied by the 7 Geo. 2. cap. 20. which reciting, That 
whereas mortgagees frequently bring actions of ejectment 
for the recovery of lands and eftates to them mortgaged, 
and bring ations on bonds given by mortgagors to pay 
money ſecured by ſuch mortgages, and for periorming the 
covenants therein contained ; and likewiſe commence 
ſuits in his majeſty's courts , of equity to forecloſe their 
mortgagors from redeeming their eſtates; and the courts 
of law, where fuch ejectments are brought, have not 
power to compel ſuch mortgagees to accept the principal 
money, and intereſts, due on ſuch mortgages, and colts, 
or to ſtay ſuch mortgagees from proceeding to judgment 
and execution in ſuch ations, but ſuch mortgagors mult 
have recourſe to a court of equity for that purpoſe ; in 
which caſe the courts of equity do not give relief unti] the 
hearing of the cauſe; for remedy thereof, and to obviate 
all objeQions relating to the ſame, it is enacted, That 
from and after the firſt day of Eafter term 1734. where 
' any aCtion ſhall be brought on any bond for the payment of 
the money ſecured by tuch mortgage, or performance of 
the covenants therein contained ; or where any action of 
ejeatment ſhall be brought in any of his Majeſty's courts 
of record at 1/eftmin/ter, or in the court of ſeſſhons in 

ales, or in any of the ſuperior courts in the counties 
palatine of Cheſter, Lancaſter os Durham, by any mort- 
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g2gce or mortgapgees, his, her or their heirs, executo;s; 
adminiſtrators or aſſigns, for the recovery of the poſleſſion 
of any mortgaged lands, tenements or hereditatnents, and 
no ſuit ſhall be then dep<nding in any of his Majeſty's 
courts of equity, in that part of Great Britain called 
England, for or touching the forecloling or redeeming 
ſuch mortgaged lands, tenements or hereditaments ; if 
the perſon or perſons having right to redeem ſuch mort- 
gaged lands, tenements or hereditaments, and who ſhall 
appear and become defendant or defendants in ſuch aCtion, 
{hall, at any time pending ſuch aRtion, pay unto fuch 
mortgagee or mortgagees, or in caſe of his, her or their 
reſuſal, ſhall bring into court, where ſuch action ſhall be 
depending, all the principal money and intereſt due on 
{uch mortgage, and alſo ail ſuch cofts as have been ex- 
pended in any ſuit or ſuits at Jaw or in equity upon ſuch 
mortzage, (ſuch money tor principal, intereit and cofts, 
to be aſcertained and computed by the court where ſuch 
2ction is, or ſhall be depending,) the monies fo paid to 
tuch mortgagee or morteagecs, or brought into ſuch court, 
ſhall be deemed and taken to be in full fatisfaRion and 
diſcharge of ſuch mortgage ; and the court ſhall and may 
diſcharge every ſuch mortgagor or dctendant of and from 
the ſame accordingly ; and ſhall and muy, by rule oc 
rules of the ſame court, compel fuch mortgavee or mo:t- 
gagees, at the coſts and charges or {uch mortragor or 
mortgagors, to aſhgn, ſurrender or re-convey ſt:ch mort- 
gaged Jands, tenements and hereditaments, and ſuch eftate 
and intereſt, as ſuch mortgagee or mortzagees have or 
hath therein, and deliver up all deeds, evidences and 
writings in his, her or their cuſtody, relating to the title 
of ſuch mortgaged lands, tenements and hereditaments, 
to ſuch mortgagor or mortgagors, who ſhall have paid or 


brought ſuch monies into the court, his, ber or their 


heirs, executors or adminiſtrators, or to ſuch other perlon 
or perſons as he, ſhe or they ſhall for that purpoſe nomi- 
nate or appoint. 

See?. 2. And it is further enated by the authority 
aforeſaid, That from and after the faid Eafter term 1734. 


where any bill or bills, ſuit or ſuits ſhall be filed, com- 


menced of brought, in any of his Majeſty's courts of 
equity in that part of Great Britain called England, by 
any perſon or perſons having or claiming any eſtate, 
right or intereſt in any lands, tenements or hereditaments, 
under or by virtue of any mortgage or mortgages thereof, 


to compel the defendant or defendants in ſuch ſuit or 


ſuits, (having or claiming a right to redeem the ſame,) 
to pay the plaintiff or plaintiffs in ſuch ſuit or ſuits, the 
principal money and intereſt due on any ſuch mortgage, 
together with any ſum or ſums of money due on any in- 
cumbrance or ſpecialty, charged or chargeable on the 
equity of redemption thereof ; and in default of payment 
thereof, to forecloſe ſuch defendant or defendants of his, 
her or their right or equity of redeeming ſuch mortgaged 


lands, tenements or hereditaments ; and upon his, her or 


their admitting the right and title of the plaintiff or 
plaintiffs in ſuch ſuit, ſuch court and courts of equity may 
and ſhall, at any time or times before ſuch ſuit or cauſe 
ſhall be brought to hearing, make ſuch order or decree 
therein, as ſuch court or courts might or could have made 
therein, in caſe ſuch ſuitorcauſe had been regularly brought 
to hearing before ſuch court or courts; and all parties to 
ſuch ſuit or ſuits ſhall be bound by ſuch order or decree ſo 
made, to all intents and purpoſes, as if ſuch order or de- 
cree had been made by ſuch court at or ſubſequent to the 
hearing of ſuch cauſe or ſuit; any uſage to the contrary 
thereot in any wiſe notwithſtanding. | , 
' Se#t., 3. Provided always, That this a, or any thing 
herein contained, ſhall not extend to any caſe, where 
the perſon or perſons, againſt whom the redemption is 
or ſhall be prayed, ſhall (by writing under his, her or their 


hands, or the hand of his, her or their attorney, agent or 


ſolicitor, to be delivered before the money ſhall be brought 
into ſuch court at law to' the attorney or ſolicitor for the 
other ſide) infiſt either that the party praying a redemp- 
tion has not a right to redeem, or that the premiſſes 
are chargeable with other or difterent principal ſums than 
what appear on the face of the mortgage, or ſhal) be 

5R | \ ©"*admitted 
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admitted on the other ſide; nor to any cauſe wi:-1c the 
right of redemption to the mortgaged lancs and preim:fies 
in queſtion, in any caule or ſuit, ſha}l be controveited 
or queſtioned, by or between different defendants in the 
ſame caule or ſuit; nor ſhall] be any prejudice to any 
ſubſequent mortgagee or mortgagees, or ſubſequent in- 
cumbrancer z any thing in this act to the contrary thereof 
in any wiſe notwithſtanding, 

For more learning on this ſubject, ſee 3 Bac. Abr, and 
15 Vin. Abr, tt. Mortgage. 

Noztgagoz, 1s he that mortgages or pawns the lands, 
and he to whom the mortgage is made is called the 
mortgagee. 

Noth, Murder; Sax, mrth, death, Aforthlaga, a 
murderer or manflayer. ' orth-lage, homicide or mur- 
der, &©c. 

Noxtitivus, Dead of the rot, applied to ſheep and 
lambs. Aon. 2 tom. þ. 114. 

Nortmain, (anus marina, compounded of two 
French words, mart. i. mirs, & maine, t. manus) Signi- 
ties an alienation of lands and tenements to any guild, 
corporation or fraternity, and their tucceflors, as biſhops, 
parſons, vicars, &c. which may not be done without 
the King's licence, and the lord of the manor, or of the 
King alone, if it be immediately holden of him. The 
reaſon of the name may be deduced from hence, becauſe 
the ſervices, and other profits due, for ſuch lands as el- 
cheats, &c. ſhould not without ſuch licence come 1nto a 
dead hand, or into ſuch a hand as it were dead, and fo 
dedicated unto God, or pious uſes, as to be abſtracedly 


Cifferent from other lands, tenements or hereditaments, 


and is never to revert to the donor, or any temporal or 
common uſe. Magna Charta, cap. 3b. and 7 Ed. 1. 
commonly called The fatute of mortmain, and 18 Ed. 3. 
cap. 3. and 15 Rich. 2. cap. 5. Polydore Virgil, in the 
ſeventeenth book of his Chronicles, mentions this law, 
and pives this reaſon of the name, Et? legem hanc manum 
martuam vocarunt, quod res ſemel date collegits ſacerditum, 
20n utique rurſus venderentur velut mortug, hoc eft, uſui alio- 
rum mortalium in perpetuum adepte efſent, - Lex ciligenter 
fervatur, fic ut mhil poſſeſſionum ordim ſacerdotali a quo- 
quam detur, niſi regis permiſſu : But the fore-mentioned 
{tatutes are in ſome manner abridged by 29 El:z. cap. 5. 
by which the gift of lands, &c. to hoſpitals is permitted, 
- without obtaining licences in mortmaine. Hottoman, in 
his Commentaries De werbis Feudalibus, verbo Manus 
mortua, hath thele words; anus mortua locatio eft, que 
uſurpatur de iis, quorum poſſeſſio (ut ita dicam) immortalis 
ejt, quia nunguam hearedem habere deſinunt : Lua de cauſa 
res nunquam ad priorem donunum revertitur, nam manus 
pro poſſeſſune diutur mortua per antiphraſin pro immortali, 
&c, Petrus Belluga in ſpeculo Principum, fol. 76. us 
amortizationis eft licentia capiend: ad manum mortuam; To 
the ſame ettect read Cafſan. de Conſuet. Burgund. p. 348, 
387, 1183, 1185, 1201, &c, SJSkene de verb. Signf. 
faith, Dinuttere terras ad manum mortuam #/? 1dem at- 
que dimittere ad multitudem ftve univerſitatem, que nun- 
quam moritur, idgue per antiphraſin, ſeu a contrario ſenſu, 
becauſe commonalties never die, Cowell. | 

I :illiam the Conqueror, demanding the cauſe why he 
himfelf conquered the realm by one battle, which the 
Danes could not do by many ; Frederick the abbot of 
St. /lban's aniwered, that the reaſon was, becaufe now 
the land which was the maintenance of martial men, 
was given and converted to pious imployments, and for 
the maintenance of holy votaries: To which the Con- 
queror ſaid, that if the clergy be ſo ſtrong that the realm 
is infeebled of men for the war, and ſubject by it to fo- 
reign invaſion, he would aid it. And therefore he took 
away many of the revenues of the ſaid abbot, and of 
others alſo. Speed 418. b. | 

Stat, 9 {Ten. 3. cap. 36. enacts, That it ſhall not be 
lawful from henceforth to any to give his lands to any re- 
i1gious houſe, and to take the ſame lands again to hold 


of the ſame houſe, &c. upon pain that the gift ſhall be. 


void, and that the land ſhall accrue to the lord of the 
fee. | | 

Lord Coke, in his 2 1". 74. ſays, this ſtatute is ex- 
cellently abridged and expounded by che ſtatute of 7 #g, 1. 


MOR 


I here were two cauſes of making this ſtatute, *;« 


therein appears] It, The withdrawing the ſervices 
ted for detence of the realm. And 2dly, The chief 
lords loſing the eſcheats, &:, To prevent which Lond 
Coke ay is that divers provident lords at the creation 
of the ſcigniory had a clauſe in the deed of feoflment 
viz. Oud licitum fit donatori rem donatam dare wel do 
dere, cu voluerit, exceptts viris religiofts. 


2 Int. 75. cites 
Bradt, lib. 1. fol. 13. and ſays, that he had pe None 


of thoſe deeds; but ſays, that the eccleſiaſtical perlons 
regular, found many ways to keep out of this ſtatute 2s 
by purchaling lands held of themſelves, or taking leaſes 
for long terms of years, &c. and that biſhops, parſons 
and other eccleſiaſtical perſons ſecular, took themſelves 
to be out of this ſtatute z which devices the follo 
ſtature of 7 £4. 1, intended to provide againſt, 
Stat. 7 £4. 1. where of late it was provided, That re- 
ligious men ſhould not enter into the fees of any without 
licence and will of the chief lord of whom ſuch fees be 
holden immediately ; and notwithſtanding ſuch religious 


& 
crea- 


wing 


men have entred as well into their own fees as into the fees 


of other men, appropriating and'buying them, and ſome- 
times receiving them of the gift of others, whereby the 
{ervices due of ſuch fees, and which at the beginnin 
were provided for defence of the realm, are wrongful] 
withdrawn, and the chief lords loſe their eſcheats of the 
lame; it is ordained, That no perſon religious, or other 
whatſoever, body politick, eccleſiaſtical or lay, ſole or 
aggregate, ſhall buy or fell any lands or tenements, or 
under the colour of gift or leaſe, or by reaſon of any 
other title reccive the fame, or by any other craſt or en- 
zine ſhall preſume to appropriate them to himſelf, where- 
by ſuch lands may in any wiſe come into mortmain, un- 
der pain of forfeiture of the ſame; and within a year 
after the alienation the next lord of the fee may enter, 
and if he do not, then the next immediate lord, from 
time to time, to have half a year; and for default of all 
the meſne lords, the king ſhall have the land fo alienated 
for ever, and ſhall enfeoff others by certain ſervices. 

This ſtatute does not extend to gifts to religious perſons 
by the King, but that he may give lands to them as well 
as to any other without any forfeiture. Arg. Pl. C. 240. 
By the words (other perſons whatſoever) is meant, other 
whatſoever of like quality, as being a body politick or 
corporate, eccleſiaſtical or lay, fole or aggregate of many. 
2 [nſt. 75. 

Or by any other craft or engine] Theſe words were ad- 
ded to prevent all other inventions and evaſions. But as 
this ſtatute extended only to cifts, alienations and other 
conveyances made between them and others by craft, &c, 
they took into a new method, and pretending a title in 
the land, which they meant to -get, brought a prazipe 
quod redat againſt the tenant of the land, and he by col- 
lufion was to make default, and fo they ſhould recover 
the land, and enter by judgment of Jaw, Et fic fieret 
Frans flatuto., And when this new invention was provi- 
ded for and taken away by the ſtatute of Ye/tm. 2. yet 
they found out another eyaſion out of all theſe ſtatutes ; 
for fince they could neither get any land by purchaſe, 
gift, leaſe or recovery, they cauſed the lands to be con- 
veyed by feoffment, and in other manner to divers per- 
ſons and their heirs, to the uſe of them and their ſuccel- 
ſors, by reaſon whereof they took the profits. But the 
{tatute of 15 Rzc. 2. enacted this to be mortmain within the | 
forfeiture of the ſtatute of 7 Ed. 1, But the foundation 
of all theſe ſtatutes was g Hen. 3. Magna Charta, 
cap. 36. 2 Inft. 75. | 

The next lord of the fee may enter] If there are lord 
and tenant, and the tenant aliens in mortmain, and the 
lord enters, yet he ſhall have but flich eſtate in the land 
as he had in the ſeigniory, notwithſtanding this {tatute ; 
for if he hath but an eſtate for life or in tail in the ſeigniory, 
he ſhall have the greater eſtate in the land ; for ſo is the 
intendment of the ſtatute ; but the lord of the particu- 
Jar eſtate ſhall have perquiſite' of villain in fee, But by 
i3 E. 3. cap. 29. If he has ah eſtate but 77 jure ux#775 or 
eccleſiz, he ſhall have it biit in jure uxoris or eccle/i@. 


ud nota. Br. Eſtates, pl. 42. cites 5-Ed, 4. 61. 
And 
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And for default of all the meſne lords} T his is to be 


\nderſtood of ſuch inheritances as may be holden ; but 
of ſuch inheritances as are not holder, as viilains, rent- 
charges, COMmons, &c. the King ſhall have them pre- 
ſently by a favourable conftruction of the ſtatute. An 
annuity ranted to them 1s not mortmain, becauſe it 
charges the perſon only. Co. Lit. 2. b. 

Stat. Weſtm. 2. 13 Ed. 1. /t. I. c. 32. fett. I. When 
religious Men and other eccleſiaſtical perſons do implead 
any, and the party impleaded makes default, whereby he 
ought to leeſe the Jand ; foraſmuch as the juſtices have 
thought hitherto, that if the party impleaded make de- 
fault by colluſion, and where the demandant by occafion 
of the ſtatute, could not obtain ſeifin of the land by title 
of gift or other alienation, he ſhall now by realon of de- 
fault, and fo the ſtatute is defrauded. 

Se. 2. It is ordained by our Lord the King, and 
granted, that-in this caſe, after the default made, it {hall 
be inquired by tne country, whether the demandant had 
right 1n the thing demanded or no; and if it be found 
that the demandant had right in his demand, the judg- 
ment ſhall paſs with him, and he ſhall recover ſein ; 
and if he has no right, the land ſhal] accrue to the next 
lord of the fee, if he demand it within a year from the 
time of the inqueſt taken, 

$8, 3. And if he do not demand .it within the year, 
it ſhall accrue to the next lord above, if he do demand it 
within half a year after the ſame-year. 


$:2. 4. And fo every lord after the next Jord ſhall | 


have the ſpace of half a year to demand it ſucceſhvely, 
until it come to the King, to whom at length, through 
default of other lords, the land ſhall accrue. 
$28.5, And to challenge the jurors of the inqueſt, 
every of the chief lords of the fees ſhall be admitted, 
and likewiſe for the King they that will ſhall challenge. 
$:4. 6. And after the judgment piven the land ſhall 
remain clear in the King's hands, uncil it be deraigned by 
the demandant, 'or ſome chief lord, and the ſheriff ſhall 
becharged to anſwer therefore at the Exchequer. 
By 27 Ed. 1. Ordinatio de perquirendis libertatibus. 

0 obtain licence to amortize land, a writ of Ad quod 
daninum ſhall iflue out of the Chancery to inquire con- 
cerning the ſame. _ 

Stat. of amortizing lands, 34 Ed. 1. enaQs, "That 
lands ſhall not be alienated in mortmain where there be 
meſne lords, without their conſent declared under their 
ſeals; neither ſhall any thing paſs where the donor reſer- 
veth nothing to himſelf, or when the inquiſition is made 
and returned without warranty, viz. without the writ 
original returned with the inquifition ; and unleſs the 
original make mention of every thing according to the 
new ordinance deviſed by the King. 

Stat. 2:3 Hen. 8. cap. 10. If any grant of lands or other 
hereditaments ſhall be made in truſt to the uſe of any 
churches, chapels, churchwardens, guilds, fraternitics, 


 commonalties, companies or brotherhoods, to have per- 


petual obits, or a continual ſervice of a prieft for ever, 
or for 60 or 80 years, or to ſuch like uſes or intents ; 
all Tuch uſes, intents and purpoſes ſhall be void, they be- 
ing no corporations, | but ereted-either of devotion, or 
elle by common conſent of the people. 

See?. 3. Such pſes and intents may be made and decla- 
red to continue twenty years from the time of ſuch 1i- 
miting of them, 'but no longer, _ : 

Sect. 4. Collateral aflurances made for the defeating of 
this ſtatute ſhall be void, and this ſhall be interpreted 
_ beneficially for the deſtruction of ſuch uſes as afore- 
aid, 

See. 5. This a&t ſhall not prejudice corporations, where 
there is a cuſtom to deviſe lands in mortmain. 

Sed?. 6. This att ſhall notcprejudice the executors of 
FJanmis and Terry, late aldermen of Norwich. | 

Lands deviſed to one and his heirs, on condition to al- 
ſure them for maintenance of a grammar ſchool for ever, 
Was held to be a good and charitable uſe, and ſuch as 
this at did 'not extend to take away. 1 Rep. 22. 6. 
Mich. 34. and 35 Elz. in the Exchequer, The Queen v. 
Porter, as Porter's caſe, S. C. cited 11 Rep. 71. 6. 
13 Jac, in Magdalen College's caſe. S.P. in B, R. in the 


.- 
% 
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lame term ; and it was there likewiſe held, that this {t4- 
tute extended only to ſuperſtitious uſes, and not to re- 
{train ules that were in favour of learning and relief of 
the poor. Cre. E. 288, Martidale v. Martin. Art the 
end of Porter's caſe ſupra is a nota of the reporter, that 
any man at this day may give lands, tenements or here- 
ditaments to any perſon or perſons, and their heirs, for 
the finding of a preacher, maintenance of a ſchool, re- 
lief and comfort of maimed ſoldiers, ſuſtenance of poor 
people, reparations of churches, highways, bridges, 
cauſeways, diſcharging of poor inhabitants of a vill of 
common charges, to make a ſtock for poor labourers in 
huſbandry, ,and poor apprentices, and marriage of poor 
virgins, and for any other charitable uſes; and that it is 
good policy upon every ſuch feoffment or eſtate, to re- 
lerve to the feofter and his heirs a ſmall rent, or to ex- 
preſs any ſuch conſideration of any ſmall fum, for the 
cauſe betore rehearſed, | 

Stat, 17 Car. 2. © 3 7. enacts, That every owner of 
any impropriation of tithes, may give and atinex the 
ſame to the parſonage or vicarage of the pariſh' church 
where the ſame lie, or {cttle the lame in truſt for the par- 
fonage, &c, or of the curates there ſucceflively where the 


out licence of mortmain. 


parſonage is impropriated, and no vicar endowed, with- . 


Sea. 8. If the ſettled maintenance of any parſonage 


or vicarage with cure, fhall not amount to 100 /, per an- 
num, it thall be lawful for the incumbent to purchaſe to 


him- and his ſucceſſors, lands, rents, tithes or other he-_ 


reditaments, without licence of mortmain. 

Star, 22 Car. 2. c. 6. /, 10. enadts, That it ſhall be 
lawful for bodies politick to purchaſe any fee-farm rents, 
Sc, and the ſame to retain; any ſtatute of mortmain 
notwithſtanding. 

dtat, 7 & BF. 3. c. 37. /+ 1. enadts, that it ſhall be 
lawful for the King to grant to any perſon licence to 
alien in mortmain, and to purchaſe and hold in mortmain 
any lands or hereditaments. 

Se2. 2. Lands fo aliened, or acquired and licenſed, 
ſhall not be ſubjet to forfeiture, 


Stat, 2 & 3 Ann. c. 11. f, 1. enacts, That it ſhall be 


lawful for her Majeſty, by letters patent under the Great 
ſeal, to incorporate ſuch perſons as her Majeſty ſhall ap- 
point, to be one body politick and corporate; and by the 
ſame, or any other letters patent, to grant tothe ſaid 
corporations and their ſucceſlors for ever all the revenue 
of firſt fruits, and yearly perpetual tenths of all digni- 
ties, offices, benefices and promotions ſpiritual what- 
ſoever, to be apglied to the augmentation of the main- 
tenance of ſuch parſons, vicars, curates and miniſters 
officiating in any church or chapel in England, Wales or 
Berwick, where the Liturgy and Rites of the Church of 
England, as now by law eſtabliſhed, ſhall be uſed, with 
{uch powers, rules.and reſtrictions as ſhall be therein ex- 
preſſed. 

Seat. 2. And every perſon having in his own right any 
eſtate or intereſt in poſſeſſion, reverſion or contingency 
in any lands, tenements or hereditaments, or any pro- 
perty in any goods or chattels, ſhall have power by deed 
inrolled accorging to the ſtat, of 27 #. 8. for inrolment 
of bargains and ſales, or by his laſt will and teſtament 
duly executed, to give grant and veſt in the faid corpo- 
ration and their ſucceſſors, all ſuch his eſtate, intereſt or 
property in ſuch lands, tenements and hereditaments, 
goods and chattels, for the augmentation of the mainte- 
nance of ſuch miniſters as aforeſaid, to be applied accor- 
ding to the will of the ſaid benefaQtor in and by ſuch 
deed inrolled, or by ſuch will as aforeſaid exprefled ; and 
in default of ſuch appointment, in ſuch manner as by her 
Majeſty's letters patent ſhall be directed as aforeſaid ; and 
ſuch corporation ſhall have ability to purchaſe, take and 
enjoy for the purpoſes aforeſaid, as well from ſuch per- 
ſons ſo charitably diſpoſed, as from all other perſons wil- 
ling to ſell or alien to the ſaid corporation, any manors, 
lands, tenements, goods or chattels, without any licence 
or writ of Ad guod damnum, notwithſtanding the ſtatute 
of mortmain, &c. | 

Stat. 9 Geo. 2. c. 36. /. 1. No manors, lands, advow- 
ſons or other hereditaments, nor monev, or other per- 
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ſonal eſtate to be laid out in lands, &c. ſhall be yiven to 
any bodies politick or otherwiſe, or any ways cbarged in 
truſt for charitable uſes, unleſs fuch gitt, (other than 
ſtocks in the publick funds) be made by deed indented, 
in preſence of two witneiſes twelve calendar months be- 
fore the death of ſuch donor, and be inrolled in Chancery 
within ſix calendar months after execution, and unleſs 
ſuch ſtocks be transferred ſix calendar months before the 
death of ſuch donor; and unleſs the ſame be made to 
take effect in poſſeſhon immediately from the making, 
and be without power of revocation. 

$24. 2. Nothing relating to the ſealing and delivery of 
any decd twelve calendar months bctore the death .of the 
grantor, or to the transfer of ſtock {ix calendar months 
before the death of the grantor, ſhall extend to any pur- 
chaſe for a full and valuable con{tderation. 

Set. 3. All gifts of lands, &c. or of any charge af- 
fecting lands, or of any itock or perional eftate to be laid 
out in Jands, &c. for charitable ufes, which ſhall be made 
in any other manner, fthall be void. | 

Sef. 4. This ad ſhall not make void diſpoſitions of 
any lands to either of the univerſities, or the colleges or 
houſes within either of them, or to the colleges of £ron, 
Wincheſter, or 1:/tminſter, for the better ſupport of the 
ſcholars upon the toundations, 

Set. 5. No luch college or houſe, which ſhall hold fo 
many advowſons as are equal in number to one moiety 
of the fellows, or where there are no fellows, to one 
moiety of the ſtudents upon the foundation, {hall be ca- 
pable of purchaſing any other advowſons, the advowſons 
of benefices annexed to the headſhips of colleges or houſes 
not being computed. 

$e#: 6. Nothing in this at ſhall extend to Scotland. 

For more learning on this ſuljett, ſee 15 Vin. Abr. tt. 
Mortmain. | 

MWontuary, ( Mortuarium, mortarium,) Is a gift left 
by a man at his death to his pariſh church, for the re- 
. compence of his perſonal tithes and offerings not duly 
paid in his life-time. A mortuary is not properly and ori- 
ginally due to eccleſiaſtical incumbents from any, but 
thoſe only of his own pariſh, to whom he miniſters ſpi- 
ritual inſtruction, and hath right to their tithes. But by 
cuſtom in ſome places of this kingdom, they are paid to 
| the parſons of other pariſhes, as the corps paſſes through 
them. See the ſtatute 21 . 8. cap. 6. before which 
ſtatute mortuarics were payable in beaſts ; the beſt to the 
lord for a heriot, the ſecond for a mortuary, Nor was it 
only de meliori averio, ſed de meliori re, Mortuarium 
(ſays Lindewood) fic ditlum eft quia relinquitur eccleſie pro 
anima defunt/i. Cuſtom did ſo prevai, that mortuartes 
being heid as due debts, the payment of them was enjoined 
a3 well by the ſtatute De circumſpette agatis, in 13 Ed. 1. 
as by ſeveral conſtitutions, &c A mortuary was anciently 
called Sauleſceat, which ſignihes pecunia ſepulchralrs, or 
Symbolum anime. After the conqueſt it was called a 
corſe-preſent, (becauſe the beaſt was preſented with the 
body at the funcral,) and ſometimes a principal; of which 
ſee a learned diſcourſe in the Antiquities of Warwickſhire, 
fol.) 679. and fee Selden's Hiſtory of Tithes, pag. 287. 
There is no mortuary due by. law, but by cuſtom. 2 part 
In}t. fol. 491. Sce Speim. de Council. tom. 2. fol. 390. 
This is likewiſe proved out of Fleta, ib. 2. cap. 60. 
par. 30, Jtem fi reftor petat mortuarium ub: dari con- 
fucvit. See Jlonagium, Puincipal, and Pyetium le: 
pulchu. ln the /71þ canons *tis called Pretium ſepulchri 
and Sedatium, viz. Omne corpus ſepultum habet in jure ſus 
vaccam & equum & veſtimentum & ornamenta letti ſui, &c, 
Canon. Hibern. lib, 19. cap. 6. And in another place, 
Kegat principem lect, 1. e. the biſhop, ut baſulicam ejus 
federit, &e. & reddat amicus pretium ejus & ſedatium com- 
mune, Fhe word mortuarium. was ſometimes uſed in a 
civil as well as an eccletiaſtical ſenſe, and was payable to 
the lord of the tee, as well as to the prieſt of the pariſh. 
 — Debentiur domino (i. e. manerii de Wrechwyke) nomi- 
nibus berivtti & mortuarii due vacce pret. Xii. ſol. Paruch. 
Antiq. pag. 470. Cowell, edir. 1727» 

Mr. Sellen tells us, that the uſage anciently was, 
bringing the mortuary along with the corps when it came 
to be buricd, and to offer it to the church as a ſatisfac- 
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M0 - 
tion for the ſuppoſed negligence and oniſlion 14: 


. ; © de yu_ 
had been guilty of in not paying his perfonal ti clunct 


thes, and 


from thence it was called a corfe-prejent. Il at 
ſncumb. 8v0. 1053. cap. 53. Cites Selden's mn org 


287. | 

Stat 13 Ed. 1. fl. 4. enadts, That a prohibition hal} 
not lie for mortuaries in places where mortuaries uſeg 
be paid, | 0 

Stat. 21 Hen. 8. cap. 6. ſed. 2. enatts, Tha . 
ritual perſon, his bailiff Ys leflee, {hall rake - Folk 
more tor a mortuary than as is hereafter expreſſed 
ſhall convent any perſon before any eccleſiaſtical Judge fo 
the recovery of more for the ſame than is hereafter Pg 
clared, on pain to forfeit ſo much as he takes or demands 
more, and likewiſe 40 s. to the party grieved, to be re. 
covered by action of debt, wherein no eflvin, ©, {hal} 
be allow'd. 

$242. 3. None ſhall take or demand for a mortuary any 
thing at all, where (by the cuſtom) they have not been 
ulually paid. | 

See?. 4. Nor upon the death of a woman covert, a 
chijd, a perſon not keeping houſe, a wayfaring man one 
not refiding in the place where he happens to die, nor 
where the goods of the dead perſon (debts deduRted) 
amount not to the value of 10 marks ; nor above the 
ſum of 35. 4d. when they exceed not 30 /. nor above 
65s. 8d, when they exceed 30/7. but not 40ol. nor above 
Ios. when they amount to 4o/7. or above ; and if the 
perfon die in a place where he or ſhe dwelleth not, their 
mortuary ſhall be paid in the place where they had their 
moſt abode. | 

Sect. 5. This aCt ſhall not abridge ſpiritual perſons to 
receive legacies bequeathed unto them or to the hich altar, 

See. b. No mortuaries ſhall be paid in Wales, Calais 
or Berwick, or in any of their marches, ſave only in 
I7ales and the marches thereof where they have been ac- 
cuſtomed to be paid; and ſuch as are there paid ſhall be 
regulated according to the order preſcribed by this a&t. 

S242. 7. The biſhops of Bangor, Landaff, St. David's 
and 8. Aſaph, and the archdeacon of Cheſter, ſhall take 
mortuaries of the prieſts within their juriſdiction as hath 
been accuſtomed, notwithſtanding this at. - b 

Seat. 8. Leſs mortuaries already ſettled by cuſtom ſhall | 
not be increaſed by this act ; and there alſo perſons ex- | 
empted by this aCt ſhall not hereafter be chargeable. 
| tat. 12 Ann. ff. 2. c. 6. aboliſhes all cuſtoms of pay- 
ing mortuaries upon the death of any clergyman within 
the dioceſes of Bangor, Landaff, St. David's, and St. 
Aſaph, and enacts, "That no mortuary or corſe-preſent or 
ſum of money in lieu or name thereof, ſhall be payable 
to any biſhop of the ſaid dioceſes or other perſons claim- 
ing under them, and gives recompence to the biſhops of 
thoſe ſees in lieu thereof, LP 

Mortuaries taken away in the archdeaconry of Cheſter, 
and CPA made to the biſhop of Che/ler, 28 Ges. 
2... ©: OE 

Noſaical law, Inflits not a capital puniſhment for 
bare theft, agreeable to which is the Civil law ; but our 
law doth, as in {tri& juſtice for the welfare of ſociety it 
may. Exod. 22. $8.P.C, 25. 1 Hawk. P.C. 69. 

Notſs-troopers, A rebellious ſort of malefacors in the 
furtheſt parts North of England, that live by robbery and 
ſpoil, not unlike the Tories in Jreland, or the Banditt: in 
Italy; for whoſe ſuppreſſion were made the ſtatutes of 

Jace 1. Cc. 1. 7 Fac. I. c. 1. and 14. Car. 2. cc. 22. 

Not:bell, The bell ſo called, which was uſed by the 
Engliſh Suxons to call people together to the court. Deben! 
ftatim pulſatis campanis, quod Anglice vacat” mot-bell, con- 
wecare omnes & univerſes, quod Anglice dicunt folcmote, 1. e. 
vocatio & convocatio populorum. Leg. Edw. Conf. cap 


ys Nor 


Note, ( Mota, Sax. gemote, curia, placitum, conventus) 


As Mota de Hereford, i. Curia vel placita comitatus de 


Hereford, In the charter of Maud the Empreſs, daugÞter 
of King Henry the Firſt, we read thus z Sciatrs me feciſe 
Milomem de Glouceſt. Comitem de Hereford, & deai//e et 


motam Herefordiz cum toto caſtello, &c. Hence Þurge- 
mote, cauria vel conventus burgi ; Swainmote, curia Vt 
conventus miniftrorum, ſcil. foreſte, &c. From this alſo 

| | | we 


M U L 


we draw our word mote and moot, to plead. The Scots 
ſay, to mute, as the Mute- hill at Scene, i. 1Aons placiti 
4: Scona, We commonly apply the word myot to that 
arguin” of caſes uted by young ſtudents in the 7nns of court 
and Chancery. In the charter of peace between King 
Stephen and Duke Henry, afcerwards King, it is taken to 
Gonity a fortreſs, as 7 urr1s de London, & mota de Windlor, 
the tower of London, and tortrelſs of Windſor. Mote alſo 
Gonifies a ſtanding pool of water to keep fiſh in, or a 
reat trench of water enconipaſling a caſtle, or other 
welling-houſe. Cowell, edit. 1727. 

Motibilis, One who may be removed or diſplaced, or 
rather a vagrant. Jn carcere detenti, canonici, vel ali 
religiaft, motibiles, furiaſt, Oc, convenire non poterunt, i. e. 
In jure convenire non poſſunt, Fleta, lib. 6. cap. 6. par. 
22. 

teer, A cuſtomary ſervice or payment at the mee 
or court of the lord. Cowell, edit. 1727, 

Motion in court, A motion is a prayer or requeſt 
ore tenus of the party to the court, either in perſon or by 
counſel. P. R. C. 245. ; 

One ought not to move the court for a rule for a 


thing to be done, which may by the common rules of | 


practice of this court be done without moving the court 
for it; much Jeſs ought the court to be moved for the 
doing of that which is againſt the common rules and 
practice of the court. 2 L. P. R. 209. cites 24 Car. 
B. R. | is 
For the court is not to be troubled, nor the client put 
to the charge of need]e(s motions, nor of motions not to 
be granted ; and the former ſort of theſe kind of motions 
do ſavour of ignorance, and the latter of too much pre» 
ſumption 3 the former are to put the court to needleſs 
trouble, and the latter are moved againſt the honour of 
the court. 2 L. P. R. 209. | 
The court was moved for an attorney of the Common 
| Pleas that was ſued in this court, to allow his writ of pri- 
vilege. But Rol! Ch. Juſt. bid him plead his privilege ; 
for we cannot allow it upon a motion and his ſhewing of 
his writ of privilege. St. 373. Trin. 1653. B. R. Anon”. 
It was ſaid by Roll Ch. Juſt. If, there be a judgment 
avainſt three, and one of them is taken in execution, and 
be afterwards ſet at large by the plaintiff's conſent, if ei- 
ther of the other two be afterwards taken in execution 


upon the ſame judgment, he may have an audita querela, 


but he cannot be relieved upon a motion in court, tho' 
grounded upon an affidavit, St. 387. Mich. 1653. B. R. 
Price v. Goodrich. 

After motion in arreſt of judgment, no motion ſhall 
be for a new trial, but after motion for a new trial, one 
may move in arreſt of judgment. 2 Salk. 647. Turber- 
_ vill v. Stamp. | 

If any thing be moved to the court upon a record, but 
the record upon which the motion is made be not in 
court when the motion is made, the court will make no 
rule upon ſuch a motion. 2 L. P. R. 208. cites Fl, 
22 Car. B. R, | | 

One ought not to move the court for a thing againſt 
which they have delivered their opinions. Trin. 22 Car. 
B. R. - But ought to reſt ſatisfied with the judgment of 
\ the court, and to ſubmit thereunto. 2 L. P. R. 208. 

Every perſon who makes a ſolemn argument at the 
bar, is allowed by the court a motion for his argument, 
2L. P. R. 210. 

See 15 Vin. Abr. tit. Motion. Ry | 

Mowntee, An outcry or alarm to mount, and make 
ſome ſpeedy expedition. Cowell, Edit. 1727. 

MButffulae, Winter-gloves made of ram-ſkins. 7 Leg. 
= I. cap. 70. they are called Musfluz, and ſometimes 

usfia. 

Kult, (Mulfa,) A fine of money ſet upon one, for 
ſome fault or miſdemeanor, Fac. | 
| er, As it is uſed in the Common law, ſeems to 
be a word corrupted, and uſed for melior, or the French 
meilleur, and ſignifies the /awful iſſue (born in wedlock, 
though begotten before) preferred before an elder brother 
born out of matrimony, anno g H. 6. 11. Smith de Re- 
pub. Anglorum, lib. 3. cap. 6. But by Glanvill, [1b. 7, 
We. I. the lawful iſſue ſeems rather mulier than melhor, 
VOL. I. | 


| though he ha 
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becauſe he is begotten 2? muliere and not 3 concubing ; for he 
calls ſuch flue flzos mulieratos, oppoling them to baſtards; 
and Britton, cap. 70. hath frere mulier, 1, the brother be- 
gotten of the wife, oppoſite to frere baſtard. This appears 
to be uſed in Scotland allo : for Skene de werhor. fignife lays, 
that mulieratus filius is a lawful ſon, begotten of a lawful 
wife, A man hath a ſon before marriage, that is a 
baſtard, and unlawful, and after he marries the mother 
of the ba/lard, and they have another ſon ; this ſecond 
ſon is called mulier, that is to ſay, lawful, and ſhall be 
heir to his father, but the other cannot be heir to a 
man, becauſe in judgment of law he is ſaid to be xullius 
filius, or filius popul;; and they are always diſtinguiſhed 
with this addition, ba/tard eigne and mulier puiſne. See 
Co. Lit. fol. 150 & 243. Sir Edward Coke ſays, 2 Inſt. 
fol. 434. that, of ancient time, mulier was taken for a 
wife, and ſometimes for a widow. See Baſtard. 


MWulierty, The being or condition of a mu/ter, ar 


lawful iflue. Co. Lit. 352. 6b, 


Mullones foeni, Cocks on ricks of hay. Paroch. An- 


tig. p. 4c1, Hence in Old Engliſh a mou/t, now a mow 
of hay or corn. Cowell, edit, 1727. 


dont laws, $See MWolmutian laws, 
ove, A place to build a water-milll. or. 


2 tom. Þ 2 


4- 
Multrae, or Multura epiſcopi, Is derived from the 


Latin word muldta, for that it was a fine given tothe 
King, that the biſhop might have power to make his laſt 
will and teſtament, and to. have the probate of other 
mens, and the granting adminiſtrations. 2 [n/t, fol. 491. 


Rn, ( Multiplicatis,) Multiplying or  in- 
creaſin 


g. By a ſtatute made 5 H. 4. cap. 4. it is ordained 


and eſtabliſhed, That none from henceforth ſhall uſe to 
multiply gold or filver, nor uſe the craft of multiplication, 


and if any the ſame do, he ſhall incur the pain of felony ; 
and it was made, upon a preſumption that ſome perſons 
ſkilful in chymiſtry, could multiply or augment thoſe 
metals. And H. 6. granted letters patent to ſome per- 
ſons (who undertook to perform the fame, and to find out 
the philoſopher's ſtone,) to free them from the penalty of 
the ſtatute. Rot. Pat. 34 H. 6. m. 13. Co. 3 Inkl. fal. 
74. But the reſtraint by the above ſtatute of Hen. 4. 
having been found to have no other effe&t upon the un- 
accountable vanity of thoſe who fancied ſuch attempts to 
be praQticable, butonly to ſend them beyond ſea, to try 
their experiments with impunity in other countries, the 
ſtat, 5 Hen. 4. was at Jaſt wholly repealed by 1 //i/l. & 
MM. c. 30. Cowell, edit 1727. 1 Haw. P., C. 47. 
titude, (dultitudo,) Muſt, according to ſome 
authors, conſiſt of ten perſons, or more. But Co. or 
Lit. fol. 257. ſays, he never found it limited to any 
certain number, but left to the determination of the 
judges. | | 
Multo fo2tiozi, or A minozi ad majus, 1s ao argu- 
ment often uſed by Z:ttleton, and is framed thus : If ic 
be ſo in a feoffment paſſing a new right, much more it is 
for the reſtitution of an ancient right, &c, Co. on Lit. 
fel. 253. and 260. a. 


{to, Putilo, Wolto, Muts, Mutto, A mutton 


or ſheep, or rather a wether, quia te/fticulis mutilati. 


Cowell, edit. 1727. | | 
Multones auri, Pieces of gold money impreſt with an 


Agnus Dei, a ſheep or lamb on the one fide, and from 


that figure called multones. This coin was more common 
in France, and ſometimes current in England, as appears 
by a patent 33 Ed. 1. cited by the learned Spelman, 
not then conſidered the meaning of it. 
Rex tenetur Ottomi de Grandiſono in decem millibus 
multonum auri. Cowell, edit, 1727. © 
Multure, (Melitura vel multura,) Signifies the toll 
that the miller takes for grindipg corn, Cowell, ed. 1727, 
_ On importation, . pays a barrel exciſe 3s. by 
12 Car. 2. c, 3. and 3s. by 12 Car. 2. c. 24. and 3s. 
by 4 Will. & M. c. 3. and 3s. by 5 Hill. & M. c. 20. 
ſef2. 10. and 3s. by 4 Ann. c, 6. ſed. 10. and 10s. by 
12 Ann. /t. 1. c. 2. ſet. 1. and 10s. by 30 Gee. 2. c. 
4. ef. 4. Duties how to be levied, 2 J/ill. & M. /ef- 


2. C 10. ſef?. 3. 5 Will, & M. 6, 20. ſet. 11. 4 Ann. 
Co 6. pu 16. ZO Geo. > Co 4» feet. 6. ; 
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Mum may be exported, and the exciſe how repayable, 


1 #Vill, & M. ſefſ. 1. c. 22. ſet, 1. Relanding it, what 


to forfeit, 1 Jul. & M. ſefſ. 1. c. 22. ſett. 2. Exciſe 
on foreign mum not to be repaid on exportation, 1 //7ll, 
& M. ſeſſ. 1. c. 22. f. 4+ 

Mumming, (from the Teuton. mummen, to mimick) 
Antick diverſtons in the Chri/tmas holidays, to get money 
or good cheer, Mummers to be impriſoned, 3 Hen. 8. 


Cc. 9. | 

Hundbrerh, (from the Saxon mund, 1. tutela, defen- 
fro, and brice, fraftio, Some would have it to ſignify an 
infringment of privileges; others would that it denotes 
montts fracturam, becauſe mund alſo is mons. But of la- 
ter time it is expounded clauſarum fraftto, for mund ſig 


- nifies clauſarum munitio, the fencing of lands, therefore 


mundbrech muſt be the breaking of thoſe fences, which 
in many parts of England we call mounds; and we lay, 
when lands are fenced in and hedged, that they are 
mounded, Cowell, edit. 1727. | 

MBunde, Peace; and mundebrece is a breach of the 
peace, Leg. H. 1. c. 37, 66. | 

Mundeburde, ( Mundeburdum, from the Sax, mund. 
i. e, tutela, and bord or borh, i. e. fidejuſſor. Defenſicnt: 
vel patracinii fidejuſſia & ſtipulatio) A receiving into ta- 
vour and protection. Cowell, edit. 1727. 

imdick, See Metal, 

niment-houſe, (44unimen : In cathedral and col- 
legiate churches, caſtles, colleges, or ſuch, is a houſe ©: 
little -room of ſtrength purpoſely made for keeping the 
ſeal, evidences, charters, &c. of ſuch church. college. 
&c. ſuch evidences being called muniments. corruptly mi 
niments, from munio, to defend ; becauſe inheritances and 
poſieſſions are defended by them. 3 par. Tn/t. fol. 170. 

niments, See Miniments, 

Inimina, Are the grants or charters of the Kings 
2nd Princes to churches; ſo called, becauſe cum eis mu 
niuntur againſt all thoſe who would deprive them of thoſe 
privileges, Cowell, edit. 1727. 

MPunus ecclefialticum, The conſecrated bread, out 
of which a little piece is taken for a communicant. /[n- 
ſuper & omne ſacrificium quad nos dicimus munus eccle- 
ſiaſticum, &c. Mon. 2 tom. pag. 838. — 

Murage, (MMuragium,) Is a toll or tribute to be le- 
vied for the building or repairing of publick walls, 
F. N. B. fol. 227. It is due to either by grant or pre- 
ſcription. Co. 2 par. Inft. fol. 222. Maurage ſeemeth 
alſo to be a liberty granted to a town by the King, for 
colleing money towards the walling of the ſame. Stat. 
3 Ed. 1. cap. 10. MAurage forfeited for being taken 
otherwiſe than it was granted. Stat, 76, 

Murale, "The city-wall. Huntingd. {:b. 8. pag. 392. 
Reſonabant colles, reſonabant urbis muralia. 

Muratio, A town or borough ſurrounded with walls 
Ego vero de caſtris & murationibus mezs F unroring talem 
duci, &c. conſilio ſantiz ecclefie feci, Brompton in the 
Life of King Stephen. 

Murder, (Murdrum) From the Sax. merth, which 
ſome will have to ſignify a violent death ; from which 
the barbarous Lat. mordrum and murdrum. Sometimes 


the Saxons expreſied it by morthded ; and morthweorc, a | 


deadly work; in French meurtre, in Spaniſh muertre, in 
Engliſh murder : A word in uſe long before the reign of 
Canutus; but we cannot find that the Sax. morth figni- 
fies a violent death, but generally mors. Amongſt us *tis 


taken by a wilful and felonious killing another upon pre- : 


penſed malice. Bragon, lib. 3. tra. 2. cap. 15. num. 
I. defineth it thus: Fomicidium, quod ang 2 nullo 
audiente, nullo vidente clam perpetratur. Britton, cap. 6. 
is of the ſame opinion, ſo is Fleta, ib. 1. cap. Jo. ad- 
ding beſides, that it was not murder, except it were pro- 
ved the party ſlain were Engliſh, and no foreigner : But 
Staundf. pl. Cor. lib. 1. cap. 2. ſays, The law in this 
point is altered by the ſtatute 14 Ed. 3. cap. 4. for now 
it is murder, when a man upon fore-thought malice kills 
another, whether privately or publickly, Engl;/þ man or 
foreigner living under the King's proteQtion; and this 
prepenſed malice is two-fold; 1. Expreſs, when it may 
be evidently proved that there was ill will. 2. Implied, 
when one killeth another ſuddenly, having nothing to 
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defend himſelf, as going over a ſtile, or ſuch like. C; 
Juſtice of Peace, cap. Of murder, fol. 19. Per parol de 
murder en grants, le grantee clama de aver amet ciament d 
murderers. Broke, tit. Luo warrant, 2. But "allow 
it was taken only for a clandeſtine killing ; for among} 
the laws of H. 1. cap. 92. *tis laid, that //urdritu; hu 
antiquitus dicebatur cujus interfettor neſ ichatur ubicunnu 
vel quomodocungque efſet inventus, nunc adjurttum e/t, lies 
ſetatur quis murdrum ſecerit, homicidium per proditicnem 
do in Mat. Pariſ. anno 1216. Arthurum nepotem proj So 
manibus per prodittonem interfecit pefſimo martis genere gued 
Angli murdrum appellant. But now *tis wiltul killing 
another ex malitia precogitata, Cowell, edit. I727. = 
Homicide, 

guronm operatio, The ſervice of work and labour 
done by inhabitants and adjoining tenants in building ar 
repairing the walls of a city or caſtie. From which 
duty ſome were exempted by ſpecial privilege. $9 Kine 
Henry the Second granted to the tenants within the ho; 
aour of Wallingford. —— Ut quiett fint de operationibus caſ- * 
tellirum & murorum Paroch, Antiq. pag. 114. Whun 
this perional duty was commuted into money, the tax 
lo gathered, was catled murage, Cowell, edit, 1727, 

Wulcovy, 5Sece Rullia, 

MWulicians, See Minttrels, 

Y2ullins, Duties on them, 11 & 12 Will, x. J 
feel. 1. 3 & 4 Ann. c. 4. To be repaid on Cxporta- 
cron, 12 & 13/71. 3. c. 11. fect 14. Thedutics not 
altered by 10 Ann. c. 29, See Linen, 

MPulla, (1.:1.) A moſs or marſh ground; allo a place 
where ſedge grows; a place over-run with mols. C:well, 
edit. 1727, Mon. 1 tom. pag. 426. 

Muſter, {From the Fr. montrer) Is to ſhew men and 
theu arms, and to inrvi them in a book, as appears by 
ut. 18. Hen. ©. c. 19. So muſtred of record in the faid 
itatute, is to be inrolled in the number of the King's 
ſoldiers. Maſter of the King's muflers. 2 Ed. -6. c. 2, 
See in Baller. 

Wuſlter-malfer general, Is mentioned in ſtat. 35 £1. 
c. 4+ 9Sce Waltcr of the King's muſters, 

ultering of Solviers, See Soldiers, 

uta canum, (Fr. Meute de Chims) A kennel of 
hounds. "The King at a biſhop or abbat's deceale had 
ſix things: 1. Optimum equum ſive palfridum iffius epiſe:pt 
cum ſella & ſrano. 2. Unam chlamydem ſive clocam cum 
capella. J. Unum ciphum cum co-oper tario, 4. Unum pei- 
vem.cum lavatoria, $5. Unum annulum aureum, 6. Nec- 
non mutzm canum gue ad Dom. Regem ratione prerogative + 
fre ſpettant & pertinent. Hill. 2 Ed. 2. m ftat. poll 
mortem Epiſc. Bath. & Wellenf. & clauf., 3 Ed. 1. m. 16. 

Mutare, 'I'o mew-up hawks in the time of their 
molting, or caſting their plumes, "The manor of Breuzh- 
ton com Oxon. in the reign of £4. II. was held by Mau- 
duit——per ſerjantiam mutandi unum hoſtricum Deomunt 
Regis, vel illium hoſtricum portandi ad aerium Domini Re- 
215. —_O—Paroch. Antiq. pag. 569. Hence the muta Ke- 
gia, the mews near Charing-Croſs in London, now the _ 
King's ſtables, formerly the falconry or place for the 
King's hawks. 

Wutatouus, Change of apparel. at. Par. ann. 
I107, 

Mutatus accipiter, A mewed hawk. Cowel!, edit. 
172%: | 
(Mute, Autus) Speechleſs, dumb, or that refuſes to 
ſpeak; a prifoner may ſtand mute two manner of ways, 
1. When he ſtands mute, without ſpeaking of any thiog, 
and then it ſhall be inquired whether he ſtood mute of ma- 
lice, or by the a& of God; and if it be found that it 
was by the act of God, then the judge of the court «x 
officio ought to inquire whether he be the perſon, and of 
all other pleas which he might have pleaded, it he had _ 
not ſtood mute, 2. When he pleads Not guilty, or doth © 
not anſwer directly, or will not put himſelf upon the - -.-* 
inqueſt, to be tried by God and the country. Cv. 2 fare 
In/t. cap. 12. 32 H. 8, See Pain fot & dure. Acute 
alſo ſignifies a #ennel or cry of hounds, Gs bailler la meutc, 
& rov: a un cerfe, to follow him with a full cry. Spelman. 

Stat, //e/tm. 1. 3 Ed. 1. cap. 12, ** Provides, that 


notorious felons, and which openly be of evil fame, and 
WI 


M.U-T 


will not put themſelves in inqueſts. of felonies that men 
charge them with before the juſtices at the King's 
fvit, ſhall have {trong and hard impriſonment, as they 
which refuſe to {tarid to the Common law of the land. 
But this is not to be underitood of ſuch priſoners as be 
taken of light ſuſpicion.” 

Notorious filons] This ſtatute extends not to treaſon 
which is the highelt offence, nor to petit larceny, which 
s of all ſelonies the loweſt; but it extends to women as 
- well as to men, and fo it appears by divers ancient and 
late precedents, and to that end is the general word fe- 
Jons uſed. 2 In/t. 177. Portman Ch. Juſtice ſaid that 
in his time all the juſtices agreed, that he who ſtands 
mute in caſe of treaſon ſhall not be put to penance, and 
therefore it ſeems that he ſhall be drawn and hanged. Br. 
Pain, V1. 19 Serjeant Hawkins ſays, it is cles ſettled 
at this day, tnat {tanding mute upon arraignment of high 
treaſon is equivalent to a conviEtion by verdict, or confeſ- 
fo, and conſequently ſubjeEts the criminal to the ſame 
kind of judgment and execution, as ſuch a convittion 
wou'l lo, 2 Hawk. PI C. 329. cap. 3. ſet. g. S.P. 
Co. Lit. 391, a S. P. D. 205. pl. 4. Mich. 3& 4 El. 
S. P.. Fenk. 223. pl. 81. If a man appear to ſtand 
obltinately mute in. petit larceny, he ſhall have the like 
jud2ment, c. as if he had confeſſed the indictment. 2. 
Hawk. Pl. C. 329. cap. 30. ſed. 10. S.P. 2 Hawk. 
Pl. C. 331. cap. 3o. ſett. 17. 

Which apenly be of evil fame] The matter muſt be evi- 
dent or probable, which it is the judge's duty to look un- 
to. 2 In}t. 177. S. P. cited by Serjeant Hawtins, and 
that Sir /Uliam Staunferd fays, that there ought to be 
evident or probable matter to convince the party of the 
crime whereof he is arraigned, or otherwiſe that he be a 
notorious felon, or openly of bad fame, and therefore he 
adviſes the judge, for the ſatisfaCtion of this ſtatute and 
diſcharge of his duty, to examine the. evidence which 
proves the priſoner guilty of the fact, before he proceed to 
the judgment of pain fort & dure; yet the Serjeant 
ſays he cannot find any book which takes notice of any 
examination of this kind, or of any entry, that the de- 
fendant appeared to be a notorious felon before ſuch judg- 
ment given againſt him upon his ſtanding mute, whe- 
ther upon an inditment or appeal ; but all the books ci- 
ted [there] in the margin ſeem to intimate, that the 
ſtanding mute is of itſelf a ſufficient ground for fuch 
judgment; yet all that can be inferred from thence ſeems 
to be this, that it is not neceſlary to make any thing of 
this kind part of the record, it being a matter left to 
the diſcretion and conſcience of the judge and to be 
preſumed where it is not expreſled. But as to all capi- 
tal appeals whatſoever, and all inditments and appeals of 
petit treaſon, perhaps it may be ſaid, that not being 
within this ſtatute, but remaining as they were at Com- 
mon law, the obſtinacy of a criminal in ſtanding mute 
to them, may be of itſelf without more, a ſufficient 
inducement to a judge to award him to his penance ; but 
conſidering thoſe appeals and indictments are within the 
fame reaſon with thoſe mentioned in the ſtatute, and it is 
uncertain how the Common law ſtood in relation to 
theſe matters, as appears by the beſt authors differing 
among themſelves concerning them, and ſeeing the me- 
thod preſcribed by the ſtatute is very juſt and equitable, 
It ſeems prudent at leaſt in the judge to obſerve the ſame 
rules in all caſes of this kind. 2 Haw. Pl. C. 330. 
cap. Jo. ſett. 4. | 

And will nat put themſelves] The a ſpeaks only of in- 
diftments at the ſuit of the King ; but the judgment of pain 
fort & dure was at the Common law, both in appeals and 
indictments. 2 Inft. 177. | | 

At. the King's ſuit] This a extends not to the 
ſuit of the party by appeal, becauſe as ſaid before the 
judgment of parn fort & dure was at the common law 
both in appeal and inditment. S. P. Fenk. 223. pl. 81. 

Shall have flrong and hard impriſonment] Some hold 
from theſe words, that the puniſhment of pain fort & 
dure was given by this a&t; others held, that at the 
Common law for felony the priſoner ſtanding mute ſhould 
upon a nihil dicit be hanged ; as at this day it is in caſe 
of high treaſon, and, as they ſay, in caſe of appeal ; 


| 1 


others held, that at Common law, in favour of life, he 
ſhould neither have pain fort & dure, nor have judg- 


ment to be hanged, but to be remanded to priſon 
until he would anſwer, 2 [ 


+ 178. But in anſwer 
thereto Lord Cite, after Pot 5.c Ne ſeverity of the 
puniſhment, oblerves, that the party upon the mat- 
ter dies three manner of ways, viz, Onere, fame and 
frigore; by weight, famine and cold; and that the rea- 
ſon of this terrible judgment is given by the ſtatute viz, 
Becauſe he refuſes to ſtand to the Common law of the 
land, z. e. lawful and due trial according to law, and 
therefore his puniſhment is more ſevere, laſting and grie- 
vous without compariſon, than it ſhould have been for the 
oftence of felony itſelf; and the felony itſelf cannot be 
adjudged without anſwer ; and denies all thoſe other opi- 
nions. And as to the firſt he holds, that this puniſhment 
was not firſt inflicted by this at ; for that no court or 
Judges could upon theſe words (have ſtrong and hard im- 
priſonment) frame ſuch a judgment conſiſting of ſo many 
divers particulars; and hence it neceſlarily follows, that 
this puniſhment, becauſe it was to be done in priſon, was 
before this aCt, but ſufficiently ſignified ( as ever ſince it 
hath been) by thoſe two epithets fort & dure; fo as this 
act ſetteth forth the quality of this judgment, and not 
the judgment itſelf. 2dly, This a deſcribes what per- 
ſons ſhall be puniſhed by pain fort & dure; viz, Notori- 
ous felons, and which are openly of ill ſame, but ſets not 
down (as has been ſaid) what the puniſhment is, but. pro- 
vides, that it ſhall not be for light ſuſpicion. 3dly, All 
books that held with great authority, that in caſe of ap- 
peal the priſoner ſtanding mute ſhall have judement of 
pain fort & dure, do prove that ſuch judgment was be- 
fore the making this aCt ; for this ſtatute extends not to 


ſuit of the King, which is by way of inditment; and 
herein the words of Fleta are very remarkable, $: autem 
appellatus nihil reſpondere velit, &'c. & appellans inde pe- 
trerit Fudicium, indefenſus remanebit, morti tamen non 
condemnabitur, ſed gaole committetur, &c, and there ſets 
down the penance, which of neceſſity muſt be at the 
Common law ; and herewith agreeth Britton, who wrote 


ſoon after this a&t; ſo that the penance in caſe of appeal is- 


both by ancient and ſound authority, And as to the e- 
cond opinion, the anſwer to the firſt anſwers this alſo; 
and if he ſhould be hanged by the common law, this 
ſtatute does not take it away, but ordains that he. ſhould 
have ſtrong and hard impriſonment, and therefore that a 
felon ſtanding mute, may according to their opinions, 
be hanged at this day, is contrary to all: the books and 
conſtant and continual experience. As to the third, it 
would be entertaining too mean an opinion of the Com- 
mon law, ſhould it ſo far encourage felons that they by 
their contumacy againſt it ſuffer one of the loweſt pu- 
niſhments, viz. impriſonment till they would anſwer ; 
and the anſwer to the firſt opinion is likewiſe lo to this. 
2 Inſt. 178, 179. | | 

Of light ſuſpicion] Serjeant Hawkins ſays, that he does 
not find it ſaid in any book, what ſhall be done to a 
perſon who obſtinately ſtanding mute to an arraignment 
ſhall appear to be charged upon very light ſulpicion ; but 


and impriſoned for the contempt. 2 Hawk, Pl. C. 3309. 
cap. 30. ſet. 15. 

Appeal at Newgate before the juſtices of gaol delivery, the 
defendant pleaded Not guilty, and would not put himſelf 
upon the country, by which he was put to penance, and 
the judgment was, that he ſhall be remanded to the pri- 
ſon where he was before, and after he ſhall be put into 
a chamber, 2nd there ſhall be naked without litter, ruſhes 
or clothes, or other thing but the bare ground, and then 
he ſhall be laid upon his back naked, without any thing 
about him, ſaving a cloth to cover his members, and 
that his head and his feet be covered, and that the one 
arm be drawn to the one quarter of the chamber with a 
cord, and the other arm to another quarter, &c. and that 


the one foot ſhall be drawn to the one quarter of the cham- 


ber, and the other foot to the other quarter, &c. and that a 
piece of iron ſhall be put upon his body as much as he 


[608 ſuffer and bear upon him and more, and the of 
| ay 


appeals, which are the ſuit of the ſubje&t, but only to the 


ſays he takes it for granted, that he may be ſeverely fined | 
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day he ſhall have three morſels of bread made of barley, 
without any drink, and the ſecond day he ſhall drink 
' as much as he can at, three times of water which 1s 
next to the door of the priſon, except running water, 
without any bread, and this ſhall be his diet till he be dead. 
Ducd nta. Br. Corone, pl. 160. cites 14 Ed. 4. 8. 
Serjeant Hawkins ſays, that the manner of inflicting 
this puniſhment: may be beſt found from the books of 
entries and other law-books, all of which generally agree, 
that the priſoner ſhall be remanded to the place from 
whence'he came, and put into ſome low dark room, and 
there laid on his back without any manner of covering, 
except for the privy parts, and that as many weights be 
Jaid upon him as he can bear and more, and that he ſhall 
have no manner of ſuſtenance but the worſt bread and 
* water, and that he ſhall not eat the ſame day in which 


he drinks, nor drink the ſame day on which he eats, and | 


that he ſhall ſo continue till he die. But that it is ſaid 
that anciently the judgment was not, that he ſhould con- 
tinue until he ſhould die, but until he ſhould anſwer, 
and that he might ſave himſelf from the penance by put- 
ting himſelf upon his trial, which he gannot do at this day 
after the judgment of penance once given. 2 Hawk. 
Pl. C. 330. cap. 30. ſ. 16. And there in the margin, 
the ſerjeant, as to the remanding him to the place whence 


he came, cites H. P.C. 227. S$.P.C. 150 (E), Ketlw. |. 


70.a. 4 Ed. 4. 11. pl. 18. 14 Ed. 4.8. pl. 17. Abr. 
Br. Corone 160. 2 Inſt. 178. Ra. Ent. 385. pl. 17. 
8 Ed. 4. 1. pl. 2. Andas to the words in ſime low dark 
room, he ſays, that this clanſe is omitted in Ke:/tv. 70. a. 
4 Ed. 4. 11. pl. 18. But is mentioned in all the other 
books above cited, but with this difference, that 14 £4. 4. 
T1. pl. 17 ſays only he ſhall be put in a chamber, without 
adding that it ſhall be low or dark. And as to the 
words there laid on his back, &c, he ſays, that in this all 
the books above cited ſeem to agree, And 14 Ed. 4.8. 
pl. 17. and $8. P.C, 150(E), and 2 In/t. 178. add, that 
he ſhall lie without any litter or other thing under him, 
and that one aim ſhall be drawn to one quarter of the 
room with a cord, and the other to another, and that 
his fect ſhall be uſed in the ſame manner, But that theſe 
clauſes are wholly omitted in all the other books above 
cited, except H. P. C. which takes notice of the latter 
of them only. And Ra. Ent. 385. pl. 2. adds, that an 
hole ſhall be made for the head. And Keilw. 70 a. 
ſays, that the head ſhall not touch the earth ; but none 
of the other mention either of theſe clauſes. And as to 
the words, that as many weights ſhall be laid upon him as 
he can bear and more, &c, he ſays, that in this all the 
books above cited agree. And as to the word bread, he 
ſays, that 14 Ed. 4.8. pl. 17. $8.P.C. 150. (E), and 
2 1n/t. 178. are, that he ſhall have three morſels of barley 
bread a day. MKeilw. 70. a. that he ſhall have only rye 
bread, and Ra. Ent. 385. pl. 2. and 2 Hen. 4. 1. pl. 2. 
generally, that he ſhall have of the worſt bread. And 
as to the word water, he ſays, that in 14 Ed. 4. 8. pl. 17. 
S. P. C. 150.(E), 2 Int. 158. and 8 Hen. 4. 1. pl. 2. 
and Kei{tv, 70. a. are, that he ſhall have the water next 
the priſon, ſo that it be not current; but Ra. Ent. 385. 
f7. 5. is general, that he ſha}l have the worſt water. 
And as to the words, not eat the ſame day in which he 
arinks, nor drin# the ſame day on which he eats, &c. he. 
ſays, this is omitted in Kez/w, 70. a. and in 8 Hen. 4. 1. 
pl. 2. And as to the words tl! he die, he ſays, this is. 
omitted in none of the books above cited, except 14 
Ed. 5.[4.] 11. and H. P. C. 227. But that neither of 
theſe books give the whole judgment at large. Hawk. 
Pl. C. 330, 331. cap. 3. 

For mere learning on this ſubjef, ſee 15 Vin. Abr. tit. 
Mute, and ſee Obſervations on the Statutes, chiefly an- 
cient, &c. p. 51—54. 

Mutiny, $See Soldiers, | | 

Mutton and lamb, Not to be imported, go Car. 2. 
cap. 2. 

— wer debts, See Hebt and debto2s, 

utual pzomiſe, Is where one man promiſes to pay 
money to another, and he in conſideration thereof pro- 
miſes to do a certain af, &c, ſuch promiſes muſt be 


binding, as well of one fide as the other ; and both made 
3 
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at the ſame time. Job. 88. I Salk, 21. Where there 
are mutual promiſes, and one of the parties dies, where; 
the other party could not charge the executor on the PrQ- 
miſe of the teltator ; yet 'tis here ſaid the promiſe by the 
ſurvivor ſhall continue, Te, 133. But it is held, thr 
on mutual promiſes and covenants, equal remedies re ON 
both fides ; tho*' the performance need not be preciſe!; 
alleged, &c. 3 Salk. 15, 108. 1 Lev. 88. 2 Mod. ag 

MWuruatus, if a man oweth any perſon 191, and 
hath a note for the ſame, without ſeal, aQtion of Ge 
lies upon a mutuatus; but in this there may be wager of 
law, which there may not be in an aQtion upon the caſe 
on an implied promiſe of payment, &c. Cemp. Aztern, 6, 
III. 

Mituo, In a legal underſtanding, ſignifies to borrow 
or to lend, 2 Saund. 291. 

Mutus & furdus,. A perſon dumb and deaf, and being 
tenant of a manor, the lord ſhall have the wardſhip and 
cuſtody of him. 2 Cre. 105. If a man be dumb and 
deaf, and have underſtanding, he may be a grantor of 
grantee of lands, &c. 1 Co. nfl. 

MWyltery, ( My/terium, from the Fr. meftier, i. e. ors, 
arvificum;) An art, trade, or occupation, 
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i? ACELLA, A ſkiffor boat. *Tis mentiorttd in 
Matt, Pariſ. wiz. Tranſitum per nacellas & alia 
vaſa preparavut. | 
- Nacka, Nara, A ſmall ſhip, a yatcht, a tranſport 
vellel. Covell, edit. 1727. | 

Nam, or Naam, (Namium, from the Sax. niman, 
capere,) Signifies the taking or diſtraining another man's 
moveable goods, and is either lawful or unlawful. Lawful 
naam is a reaſonable diſtreſs proportionable to the value of 
the thing diftrained for: And this naam was anciently 
called either vif or mort, quick or dead, according as it 
is made of dead or quick chattels. Lawful naan is fo 
either by the Common law, as when one takes another 
man's beaſts damage feaſant in his ground ; or by a man's 
particular fact, as by reaſon of ſome contract made, that 
for default of payment of an annuity it ſhall be lawſul 
to diftrain in ſuch or ſuch lands, &c. Horn's Mirror of 
Tuſlices, lib. 2. cap. De Naam. See Withernam, 
Non libebit namium ſumere vel vadimonium, nec averia ſud 
imparchiare, Mon.” Angl, 2 par. fol. 255. b. Cowell, 
edit. 1727. 

Namation, (Namatio,) A diſtraining or taking 4 
diſtreſs. In Scotland it is uted for impounding. Cowell, 
edit. 1727. 

Name. S&See Miſnomer, 

Namium vetitum, ls an unjuft taking the cattle of 
another, and driving them to an unlawful piace, pre- 
tending damage done by them. In which caſe the owner 
of the cattle may demand fatisfation for the injury» 
which is called placituin de namio vetito, | 

Napery, (Mentioned in ftat. 2. R. 2. c. 1. from the 
talian napperia, i. linteamina domeſtica,) Linen cloth, or 
houſhold linen. Cowell, edit. 1727. * 

Narrato), A pleader or ſerjeant at law, —Ft jct- 
endum quod quidam Willielmus * pune miles hic in curia it 
preſentia & audientia juſtic. animo impetusſo dixit cuidam 
Aae de Flitcham narratori predifti Petri in afjiſa predids 
placitandi, &s, Hill. 16 Ed. 3. in Scacc. Anciently 
ſerviens narrator was uſed for a ſeijeant at law. dee 
Serjeant, So in Flea, lib. 2. c. 37. ft ulterins 
curia Regis pro aliquo narrare non audietur, ns pro Jeme! 
ipſo, fi narrator fuerit. 

Naſſabozough, Trs juſtices where impowered to deter- 
mine appeals, 9 Geo. 1. c. 7. ſed. 7. | 

Naſle or Neſſe, (Mentioned in ttat. 4 22. 7. 4p: 21;) 
Seems to have been the name of the port at Orford 
Suffolk. From the Saxon neſe, prommgerium. Cowell, 


edit, 1727» Natale 
| b 


NA: 1 
atale, The ſtate and condition of a man,———F$; 
quis de homicidio accuſetur, & idem ſe purgare velit ſecundum 
natale ſur. Leg. Hen. 1. cap. 64. 


athwyte, From the Sax. nath, z. e. lewdneſs ; and 
ſo it AO gay the ſame with Lairwite, Cowell, edit, 


/Parivi de fkipite. P G. nativus de ſtipite guondam 
temuit in villenagio ut de ſtipite unum meſſuagium in Rillaton, 
&c, Survey of the dutchy of Cornwall; where there is 
alſo mention of nativ:/ conventionarii. The firſt were 
villains -or bondmen by birth or ſtock : The other by 
contrat or covenant. Serv: enim ali natura, ali fat 
& alii emptione, alii redemptione, alit ſua vel alterius da- 
jime, LL. Hen. 1. cap. 76. And in Cornwall it was 
2 cuſtom, that if a freeman married nat:vam, and brought 
her ad liberum tenementum & liberum thorum, and had 
two daughters, one of them was free, and the other a 
villain. Bratton, lib. 4. cap. 21, 22. 

Nativity, )Nativitas,) Birth : Caſting the nativity, 
or by calculation, ſeeking to know how long the Queen 
ſhould live, &c. made felony, 23 El. 2. Nativitas was 
anciently taken for bondage or villenage, Terram quam 
.nativi 4 tenuerunt de ſe in nativitate, Aon. Angl. 2 


par. J+ 64.3. | ; 
*_ Nativo habendo, Was a writ that lay to the ſheriff, 
for a lord, whoſe villain claimed for his inheritance, run 
from him, for the apprehending and reſtoring him to his 
lord again. Reg. Orig. fol. 87. F.N. B. fol. 77. See the 
charter of Richard the Second, by which he manumitted 
all in the county of Hertford. Walſingham, pag. 2.54. 
Pativus, He that is born a ſervant, and fo differs 
from him that ſuffers himſelf to be ſold, of which ſer- 
vants there are three ſorts, bondmen, natives, and willans 
bondmen were thoſe who bound themſelves by covenants 
to ſerve, and took their name from the word bond ; na- 
tives we ſpokg- of juſt before ; and villams were ſuch who 
belonging to the land, tilled the lord's demeſnes, nor 
might depart thence without the lord's licence. Spelmar”s 
| Glofſ, See Chart. R. 2. Dua omnes manumittit a bondagio 
in com. Hertf. J/alſingham, pag. 254. Cowell, edit, 


1727. 

Patural affection, (Naturalis affe710,) Ts a good con- 
fideration in a deed ; and if one, without expreſſing any 
conſideration, covenant to ſtand ſeifed to the uſe of his 
wife, child or brother, &c. Here the naming them to 
be of kin, implies the conſideration of natural affeQion, 
whereupon ſuch uſe will ariſe. , Carth. 138. See Con: 
lideration, 

_ Naturalization, ( Naturalizatio,) Is when an alien 
born, is made the King's natural ſubje&t. Cowell, edit. 
1727. | 

[The children of a King of England, or of ſubjects 
born out of the King's allegiance, to be deemed natural- 
born ſubjeAs, 25 Ed. 3. /f. 2. 7 Ann. c. 5, f. 3. 10 
Ann. c. 5. 4 Geo. 2. c. 21. | 

An a&t for naturalizing the children of Thomas Paints, 
and others, 33 4. 8. c. 25. 

Such as-are to. be naturalized or reſtoted in blood, 
ſhall receive the ſacrament, and take the oaths, 7 Fac 
NS Or | 

The children of his Majeſty's ſubjeQts born beyond ſea, 
Curing the troubles, naturalized, 29 Car. 2. c. 6. 
Moen. of officers born abroad naturalized, 9 & 10 
#Y'. J. C 20» 

No alien, tho? naturalized, &c. capable of offices of 

truſt, &e, 12& 13 WY. 3. c. 2. 
. Natural ſubjefts may inherit, and make their title by 
anceſtors born beyond ſea, 11 & 12 7//. 3. cp. 6. pro- 
vided they were before the time of the deſcent, 25 Geo, 2. 
& 29. 

Foreign proteſtants naturalized, 7 Ann. c, 5. repealed, 
10 Ann, c. 5. | 

Perſons naturalized at the acceſſion of Gez. I. not dil- 
abled, x Geo. I. c. 4. ſed. I. | | 

No bill of naturalization to be received, without a 
clauſe diſabling from being a member of parliament, &c. 
I Geo. I. c. 4. ſet. 2. | '' 

Time given to the Palatines in Treland for taking the 
Oaths, 1 Geo. I. c. 29, 

Vo. ll, 
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| Children of ſubjeQs born abroad deemed natural-born 
_— 4 Geo. 2. c. 21. 


Foreign ſeamen ſerving two years upon proclamation 
in time of war, naturalized, 13 Geo. 2. c. 


Foreigners reſiding ſeven years in the plantations natu- 


ralized, 13 Geo, 2. c. 7, 
20 Geo, 2, c. 44. 

Sacrament to be received except by Quakers and Jews, 
I3 Geo. 2. c 7. ſet, 2. 

Reſtrained from holding offices of truſt, &c, 1 3 Geo, 
2. C. 7. f. 6. 20 Geo. 2, c. 44. fe. 5. 

Foreign proteftants ſerving three years in the whale- 
fiſhery naturalized, 22 Geo. 2. c. 45. ſect. 8. 

FE pagan from offices of truſt, fc. 22 Geo, 2. c. 45. 
ect. 10. 

None to inherit by 11 77. 3, c. 6. but ſuch as were 
capable to take at the death of him who dicd laſt ſeiſed, 
25 Geo. 2. c. 39. 

Foreign proteſtants ſerving two years in America, na- 
turalized, 2 Geo. 3. c. 25. 

See Alien, Mp 

Navagium, Was that duty which was incumbent on 
the tenant to carry his lord's goods in a ſhip. Libers 
fint ab omni cariagio, navagio, &c, Mon. 1 tom. 922. 
| Naval ſtozes, See Ships, Stoes, 

Navigation, See Ships, | 
_ Navis, Navicula, A imall diſh to hold the frank- 
incenſe, before it was put into the thyribulum, cenſer, 
or ſmoaking pot, ——[nter eccleſiz ornamenta———thuri- 
bulum cum navi. Paroch. Anttq. pag. 598. It ſeems fo 
called from the ſhape, reſembling a boat or little ſhip, 
as a cogue of brandy for the like reaſon. Cowell, ed. 
I727. : | 

Navis eccleſiae, The nave ot body of the church, 
as diſtinguiſhed from the choir, and wings, or iſles. Itis 
that part of the church where the common people fit, 
which being the longeſt part is ſo called : Quod camera 
ejus veluti navium carina eft.. Du Cange. 

Navy, See Seamen, Ships. 

Navy bills, Counterfeiting them, &c. puniſhed, 
I Geo. 1, ff. 2. c. 25. ſet, 6. Stealing them felony, 
2 Geo. 2. c. 25. ſett. 3. CCI TILE 

Navy-office, How rebuilt, 25 Car. 2. c. 10. 

_ Ne admittas, Is a writ that lieth for the plaintiff, in 
a guare impedit, or him that hath an aCtion of darrein 
preſentment depending in the Common Bench, and feareth 
that the biſhop will admit the clerk of the defendant, 
during the ſuit between them z which writ muſt be ſued 
within {1x months after the avoidance, becauſe aſter ſix 
months the biſhop may preſent by lapſe. Reg. Orig. 
fol. 31. F.N.B. fe. 37. 

| Peceſlity, The law charges no man with default 
where the aCt is compulſory, and not voluntary, and 
where there is not a conſent and election ; and therefore 
If either there be an impoſſibility for a nian to do other- 
wile, or ſo great a perturbation of the judgment and 
reaſon, as in preſumption of Jaw man's nature cannot 
overcome, ſuch neceſlity carries a privilege in itſelf, 
Bac. Elem, 25. | 

Neceſſity is of three forts; neceſſity of conſervation: of 
life, neceſſity of obedience, and neceſiity of the act of 
Gol or of a ſtranger. Tbtd. 

And firſt of conſervation of life: If a man ſteal viands 


xtended to the Moravians, 


ceny. bid, But if ſuch neceflity be owing to his un- 
thriftineſs, ſurely it is far from being an excuſe. Hawk. 
Pl. C. 93. cap. 33. ſet. 20, do if divers be in danger 
of drowning by the cafting away of ſome boat or barge, 
and one of them get to ſome plank, or on the boat*s fide, 
to keep himſelf above water, and another to ſave his life, 
thruſts him from it, whereby he is drowned, this is nei- 
ther /e defendend?, nor by miſadventure, but juſtifiable, 
Tbid,—S. P. Hawk. Pl. C. 73. cap. 28. ſett. 26. 

So if divers felons be in gaol, and the gaol by caſualty 
is ſet on fire, whereby the priſoners get forth, this is no 
eſcape nor breaking of priſon. Bac. Elem. 25. 

So upon the ſtatute, that every merchant ſetting his 
merchandiſe on Jand without ſatisfying the cuſtomer or 


1 »\ 
g = certainty } 


to ſatisfy his preſent hunger, this is no felony nor lar- , 


agreeing for it, (which agreement is conſtrued to be in. 


[3 2 LW > 
_— 


> 
wr ore Ef 


Pies ou nc HRS5e0 
DT PRE un nn ——_ 
—_— Sano TIMES bots 


- cA4IA 


CET OC Feet RE 
Ls *. urs 
pena Wy 


» fw5 ww_$ 


Fn he 
, 


Os + EY 
. 
"4 A 
Eta dead 

” + 


LES 


Be ned 


Sa wt. 
—— -” 


EE 3a. + x 


K——<< 
— 


SR ENG Zona ite ro. ces ret ge 


—_—_— <=z 
2.5 >a SRI 


CLE SES 
I 


AUTOS TE oe 


— 


Hare Dy ut Sc” 5 Lat an Ins 4 


en ares tte te I ao es Frey 
\ bs A « 


"P W.: w» . — = 
BE af 


: -* 3 £ f T3 p - - 


EE ee ED mano. —— - ; IK i 
. & CS - Um 6 
TT OS: : re 7 OV T, "OR; o 
> I DEE a ue "Y he - 


: Ra a = 
etna Ys - 


Mn. Vo Sow - - - © ERIC WAS, CHAS 
LE REDS OKC 7ST : 


* EY pay. 


[I - 
% G8. Chae 2 


— T 


IVUPENRAT EF mae 
4 - tl OY » 


Ce me IE 02 Tawrar co oe CERT 


—_— OS 


won 1 ngenT nw —_ RT" 72 bn. hs 


Ds —— K-44. 


eee ee nos 8 Wd im 


——_ 


= 7” SOL PER Ira 2s - Ie" in 


on on oP aL _ 
EY Loh bin L212 Ox one ge fie * Mint OI ths 
= A I — = > 4 9 —_ 


* Ly 5 
= SE IS Bo A TS 
= 


CUI ot Lv 


2 
oy 


= Tu 


| they join in committing treaſon, the neceſſity of obe- 


been but a private treſpaſs, as the going over another's 
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certainty) ſhall forfeit his merchandiſe, and it is ſo that 
by tempelt a great quantity of the merchandiſe is thrown 
over-board, whereby the merchant agrees with the cu- 
ftomer by eſtimation, which falls out ſhort of the truth, 
yet the over-quantity is not forfeited ; where note, the 
neceſſity diſpenſes with the dire letter of a ſtatute-law, 
tid. & 26. | 


entry for terror of force, the Jaw allows him a continual 
claim, which ſhall be as beneficial unto him as any 
entry. J1b:d. 26. 

The ſecond neceſſity is of obedience; and therefore 
where baron and feme commit a felony, the feme can 
neither be principal nor acceſſory, becauſe the law intends 
her to have no will in regard of the ſubje&tion and obe- 
dience ſhe owes to her huſband. 7b:d. 

So one reaſon among others, why ambaſſadors are uſed 
to be exculed of practices againſt the ſtate where they re- 
ſide (except.it be in point of conſpiracy, which is againſt 
the law of nations and ſociety) is, becauſe non conflat 
whether they have it in mandatis, and then they are excu- 
ſed by neceflity of obedience. bid. 

So if 1 have a warrant or precept from the King to 
ſell wood upon the ground whereof I'am tenant for life 
or for years, I am excuſed in waſte. 7b1d. 

The third neceſlity is of the at of God, or of a 
ſtranger; as if I be particular tenant for years of a 
houſe, and it be overthrown by grand tempeſt, or thunder 
and lightning, or by ſudden floods, or by invaſion of 
enemies, or if I have belonging to it ſome cottage which 
has been infected, vhs can procure none to inhabit 
them, nor workman to repair them, and ſo they fall 
down; in all theſe caſes I am excuſed in waſte; but of 
this laſt learning when and how the a& of God, and 
ſtrangers do excuſe, there be other particular rules. Bac. 
Elem. 26, 27. 

It is to be noted, that neceſlity privileges only guoad 
Jura privata ; for in all caſes if the a& that ſhould deli- 
ver a man out of the neceſſity be againſt the common- 
wealth, neceſſity excuſes: not; for privilegium non valet 
contra rempublicam ; and another ſays, arceiian publica ma- 
jor e/t' quam privata ; for death is the laſt and fartheſt 
point of particular neceflity, and the law impoſes it upon 
every ſubjeR, that he prefer the urgent ſervice of his 
prince and country before the ſafety of his life; as if in 
danger of tempeſt thoſe that are in the ſhip throw over 
other men's goods, they are not anſwerable ; but if a man 
be commanded to bring ordnance or munition to relieve 

any of the King's towns that are diſtreſſed, then he can- 
not for ay danger or tempeſt juſtify the throwing them 
over board ; for there it holds which was ſpoken by the 
Roman, when he alleged the ſame neceflity of weather to 
hold him from embarking, neceſſe eff ut eam, non ut vi- 
vam. $0 in the caſe put before of huſband and wife, if 


dience does not excuſe the offence, as it does 1n felony ; 
becauſe it is againſt the commonwealth. Bac. Elem. 27. 

So if a fire be taken in a ſtreet, I may juſtify the pul- 
ling down the wall or houſe of another man to fave the 
row from the ſpreading of the fire ; but if I be aſſailed 
in my houſe in a city or town, and diſtrefſ<d, and to fave 
my life I ſet hre on mine own houſe, which ſpreads and 
takes hold of other houſes adjoining, this is not juſtiha- 
ble, but I am ſubject to their action upon the caſe, 
becauſe I cannot reſcue mine own life by doing any 
thing which is againſt the common-wealth ; but if it had 


ground, or the breaking of his incloſure, when I am 
purſued, for the ſafeguard of my life it is juſtifiable. 
Bac. Elem. 27, 28. | 

Thecommoncaſeprovesthisexception ; thatis, if amad- 
man commita felony, he ſhall not loſe his life for it, becauſe 
his infirmity came by the act of God; but if a drunken 
man commit a felony, he ſhall nut be excuſed, becauſe 
his imperfection came by his own default ; for the rea- 
ſon that loſs or deprivation of will, and eleftion by ne- 
ccflity, and by infirmity, is all one, for the lack of ar- 


able by 10 Ann. c. 19. 12 Anni. 2. . 9, ſee. 5 
|<. 19», - 
So if a man have right to land, and dd not make his | 
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copebans _ Fo not, no more does neceſſitas culpaliti;, 
Necklaces and byacelets of glaſg i 
dutics to pay, 4 Hill. & M. c. p /e ” WP What 


Neckcloths, What forts of neckcloths are not charge. 
and 


Needlewozk, Importing is prohibited, 14 & 
2.61 fv be exported duty free, yy 2 m—_ 
3- c 3+ ſet. 15. J 
Ne exreat Kegno, [s a writ to reſtrain a perſon from 
goin -_ of the kingdom without the. King's licence, 
By the Common law every man may. go out of the 
realm to merchandize, or on pilgrimage, or for what 
other cauſe he pleaſeth without the King's leave, and he 
ſhall not be puniſhed for ſo doing ; A. becauſe that 
every man is of right for to defend the King and his 
realm, therefore the King at his pleaſure by his writ may 
command a man that he go not beyond the ſeas, or out 
of the realm without licence ; and if he do the contrary. 
he ſhall be puniſhed for diſobeying the King's comma] k 
and it ſeemeth that this command may be made b the 
King's writ under the Great ſeal, and alfo the Privy 
ſeal or ſignet 3 for by the law the ſubje& is bound to take 
notice of every writ the King ſeals in ſuch caſe, as 
well as of the Great ſeal. F.N. B. 85. (A). 
A writ of Ne exeat Regno may be granted in any 
caſe where there 1s danger of ſubterfuge from the juſtice 
of the nation, though of private concernment. 2 Chan, 
Caſes 245. Trin. 30 Gar. 2. Anon'. Per Fleming Ch, B. 
| the King may inhibit any man; for the cauſe is not tra- 
verſable. Lane 29, 
A Ne exeat Regno ought not to be granted but upon 
great reaſon and examination, Wee. a homing reple- 
giando. may lie ; per Holt Ch. J. Farr. g. Paſch. 1 fun. 
B. R. Anov'. | 
A ſolicitor”s bill being taxed, and reported over paid 
604, on motion, and affidavit of his going beyond ſea, a 
Ne exeat Regno was granted, though no bill was in court 
whereon to ground this writ; per Maſter of the Rolls, 
Chan, Prec. 173. Mich. 1701. Loyd v. Carqy. 
A Ne exeat Regna lies to prevent one's going into Scot+ 
land, it being out of the juriſdiftion of 1% and 
the proceſs thereof not reaching thither is equally miſchie- 
vous to the ſuitor here, as if he aCtually were out of the 
kingdom ; and though it was moved for one defendant 
againſt another defendant, yet it being in a matter of ac- 
count in which both parties are aQtors, and money being 
{worn due from the defendant againſt whom to the other, 
Lord Harcourt thought the motion proper. H/ms's Rep. 
a Trin. 1714. Done's caſe, | 
here the party is to be reſtrained from going to Scet- 
land, the condition muſt be not to go out of the realm 
or to Scotland; for if it be only not to go out of the 
realm, the party going to Scotland will not forfeit his bond 
or recognizance. ms's Rep. 263. in a note there, 
It was moved to have a Ne exeat Regno framed fo as to. 
prevent the defendant going into Scotland upon affidavit 
of his going to reſide there, and having confeſſed that he 
had received. 10,000 /. as truſtee for the plaintiff, — 
An order was made at the Rolls, and the writ marked 
' 10,0007. bail, but apprehending that the uſual writ 
would not reſtrain his going into Scotland, as being now 
the ſame kingdom, and yet as much out of the reach of 
the proceſs of the court as any foreign part out of the - 
King's allegiance, the ſame was moved before the Lord 
Chancellor, who aſked, What authority he had to alter 
an original writ? Eſpecially as this writ was not origi- 
| nally intended to aid the proceſs of this court, but was 2 
mandatory writ to prevent the King's ſubjeRs from goINg 
into foreign countries to pradliſe treaſon with the King's 
enemies ? And ſaid, that perhaps there was no founda- 
tion for the doubt whether the common writ would not 
prevent the defendant's going into Scotland, as well 45 
any of the King's other dominions out of the proceſs cf 


—_— 


hitrium ſolutum is the matter ; and therefore as infirmitas 


'olg court. His lordſhip aid, it was dangerous to alter 


old eſtabliſhed forms, and therefore would make no d 
| c 
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Jerin it 3 but left the parties to proceed in the old beaten 
path, Gaſes in Chan. in Lord Talbat's time 196. Paſch, 
1726. Hunter V. Maccray. 
|; is now moſtly uſed where a ſuit is commenced in 
this court againſt a man, and he deſigning to defeat the 
other of his juſt demand, or to avoid the juſtice and 
equity of this. court, is about to go beyond ſea, or 
however, that the duty will be endangered if he goes, 
P.R.C. 251- 
If the writ be-granted on behalf of a ſubje&, and the 
rty taken, what is generally done is this; The party 


either gives ſecurity by bond in ſuch ſum as is deman- | 


ded, or he ſatisfies the court by anſwering, (where -the 
anſwer is not. already in) or by affidavit, that he deſigns 
not to 20 out of the realm, and gives ſuch reaſonable ſe- 
curity as the court directs, and then he is diſcharged. 
PRC. 253. : | | 
While this was accounted a writ of grace, if the party, 
to whom the writ was, had anſwered and denied the 
-equity of the plaintiff's bill, and the court ſaw no cauſe 
to the contrary, the writ would be ſuperſeded, P. R.C. 
252. See 15 Vin, Abr. 537-539. _ DN 
Negative, Is a propoſition by which ſomething is 
denied ;. alſo a, particle of denial, as, not. Johnſ. An 
afirmative includes a negative; for every ſtatute limiting 
apy thing to. be in one form, although it be. ſpoke in 
the affirmative, it includes in itſelf a negative z as the 
ſtatute of N//e/tm. cap. 4. of a quod: et deforceat is,, that 
the demandant ſhall vouch ac fi tenens efſet in priori 
breve, includes a negative, viz. and not otherwiſe, for it 
has been taken ſince, that if the firſt writ was a ſcire 


acias, and the tenant in the guod ei deforceat maintains | 


the title of it, the demandant ſhall not vouch; for he 
ſhall vouch ac /+ tenens efſet in priori breve, which is as 
much as to ſay, that he ſhall vouch, ac /# tenens effet in 
priori breve, and in no other manner, and then in the 
firſs writ (it being a ſcire facias) he could not vouch, no 
more than he can now. Plow. C. 206. b. 207. a Arg. 
Ubi plura, in caſe of Stradling v. Morgan. 
he defendant ſwore an affirmative, and afterwards 

_ an information was exhibited againſt him for it; tho” a 
negative could not be proved, yet the court directed that 
they. ſhould firſt give their probable evidence, and that 
the defendant ſhould afterwards prove his affirmative if 
he could. Cumb. 57. Trin. 3. Fac, 2. B. R. The King 
V, Comes. | 

Two negatives may be conſtrued as a negative in 
grants, but not in pleas; for they are to be in Latin, 
and muſt be conftrued as Latin ought to be. Per cur”, 
1 Salk, 328. Trin. 2 Ann. B. R. Dillon v. Harper. 

Negative may be implied by an affirmative, but not 
neceſſarily e coutra. As the ſaying, that a papiſt, unleſs 
he conforms, ſhall not take by deviſe, does not neceſla- 
rily imply that if he does conform, he ſhall take by de- 
viſe, &c. 2 Wms's Rep. g. Paſch. 1722. in caſe of 
Hill v. Felkin. | 

Where a truſt of a term for raiſing portions for 
daughters direts a particular method for raiſing them, 
it implies a negative, that they ſhall not be raiſed 
any other way. 2 Wins's Rep. 19. Paſch. 1722. in caſe 
of [oy v. Gilbert & al. _ | | 

An affirmative oath was made to ground an attachment 
upon; if the perſon agyos whom the motion 1s, denies 
the charge by oath poſitively and fully, the negative oath 
ſhall be preferred ; and this is the only eaſe in which it 
ſhall be ſo. 8 ed. 81. Trin, 8 Geo. The King v. Ack- 
worth & aÞ, broke 

Negative pzegnant, (Negativa pregnans) Is a nega- 
tive, implying alſo an affirmative: As if a man being 
impleaded to have done a thing on ſuch a day, or in fuch 
a place, denieth that he did it modo & forma declarata, 
which implieth nevertheleſs, that in ſome fort he did it : 
Or if a man be faid to have alienated land in fee, and he 
ſaith he hath not aliened in fee, that is a negatzne pregnant ; 
for though it be true that he hath not aliened in fee, yet 
it may be, he hath made an eſtate in tail, Dyer, fol. 
17. num. 95. #nd Brook hc titulo, and Kitchin, fol. 232. 
and the Terms bf the Law. We read alſo in ſome Civi- 
lians of affirmativa pregnans, and that is, que habet in ſe 
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incluſivuam negativam, & hoc importare videntur diftiones 
Veg & tantum) que implicant negativam. Pacianus 
Probationibus, lib. 1. cap. 31. num, 16, 03 


In information againſt F. K. for buying cloaths of 4. 


'B. contra formam ſlatuti de anno 24 Hen. 8. he ſaid, 


that he did not buy of A. B. contra formam ſlatuti prout, 


&c. and no iſſue; for it is not material if he bought of 


A. B. orof JV. N. or of any other, but if he bought 
| the cloths contra formam flatuti or not, and therefore 
| the iflue ſhall be that he did not buy modo & forma, &c. 
' Br. lflues Joines, p), 81. cites 33 Hen. 8. 

Debt was brought upon an obligation, the condition 
| whereof was, that F. $. ſhall not diſturb the plaintiff in 
his poſſeſſion by any dire&-means. To, which the de- 
| fendant pleaded, that he did not diſturb the plaintiff in 
his poſſeſſion by any indire& means, but by due courſe 
of law ; and it was objected, that the plea was ill, be- 
, cauſe not ſhewed how by due courſe, viz. what ſuit. 
| But, agreed the plea would have been good if he had only 
aid, not diſturbed by any indire& means ; but doubted if 
' Not ill, becauſe he pleads over by lawful means, and ſays 
| not what, fo that it may be tried. Heath's Mas. 53. 
' Cites 2 Lee 199. Dighton v. Clark. 

A. covenanted that he had not made any former grant, 
nor would afterwards make any grant without the plain- 
tiff's aſſent. In debt on bond for performance of cove- 
nants, the defendant pleaded that he did not grant with- 
out the plaintiff's aſſent, and this upon demurrer was 


held not good. Cyo. F. 559, 560, Hill. 17 Fac. B. R. 


Lea v. Luthell. See 15 Vin. Abr. tit, Negative pregnant. 


Neggildare; Toclaim kindred. Cowell, edit. 1727. 
Negligence, Is where a perſon negle&s or omits to do 
a thing which he is by law obliged to. And where one 
has goods of another to keep till ſuch a time, and he 
hath a certain recompence or reward for the keeping, he 


ſhall Rand charged for injury by negligence, &c. but if. 


| he hath nothing for keeping them, he is not bound. to 
anſwer, Doftor and Student 269, A man that finds an- 
other's goods, if they. are after hurt by wilful negligence, 
'tis held he is chargeable to the owner ; though it is 
| otherwiſe when they are loſt by caſualty ; as in caſe they 
are laid in a houſe, which is accidentally burnt; or if he 

delivers them to another to keep, who runs away with 

them, &c, .[bid. It is held, if an accountant be rob- 
| bed, and it is without his default and negligence, he ſhall 
| not be anſwerable for the money. 1 Inf. 89. . 

If there be a decree for an account to which an exe- 
cutor 1s party, and he has a debt due to him which he 
does not claim, but lies by, and the account is taken and 
perfected, he ſhall not bring a new bill for his debt, and 
put the eſtate to the expence of a new ſuit to obtain a 
ſatisfaction, which he might have had in the courſe of 
the former proceedings. Per the Maſter of the Rolls, 
who ſaid, that this is not ating agreeable to his truſt, 
2 1ms's Rep. 665. Mich. 1734. Cowper v. Earl Cowper. 

Further aſſurance was not demanded within the time, 
yet equity ordered to make further afſurance afterwards, 
Toth. 76. cites 1594. Kemp v. Palmer. | 
If a purchaſer neglects to inroll his deed of bargain 
and ſale, being his only aſſurance, and the bargainor 
brings his ejectment againſt him, and hath judgment ; 
the bargainee may reſort to Chancery, and there be re- 
lieved, if not for the land, yet for the. money paid, 
Mich. 13 Fac. 1. Chan. Rep. 10. in the Earl of Ox- 
fard's cale, cites Facques v. Huntley, 13' June 1599. in 
Chancery, | 

A term was veſted in truſtees, upon failure of iſſue 
male, to raiſe 1500 /. for daughters. And it was, that 
the truſtees by and out of the rents, iſſues and profits of, 
&c. as well by leaſing or demiſling the ſame for 21 
years, or three lives, or for any term, &c, of years de- 
terminable on three lives, not exceeding 120 years, ſhould 
raiſe and pay for portions, &c. 1500 /. but no time li- 
mited for payment, nor any proviſo for determining the 
term on payment. The truſtees died. Then the father 
died, leaving a daughter, but no iſſue male, but had con- 
veyed the remainder to B. for life remainder to his 
firſt, &c. ſons in tail, and in default, remainder to-C. 


| for life, and after to his firſt, &c. ſons, &sc, remainder 
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vver. The daughter took letters of adminiſtration to 
the ſurviving truitee, and ſhe and B, mortgaged the 
land, which was 160/. per annum, to F. 8. and B. co- 
venanted to pay the money. B. entred and took the 
profirs and paid the intereſt, but none of the 1500 /. 
principal, and died without ifſue. Lord Macclesficld ob- 
terved, that this was a power to leaſe only for 21 years, 
cr three lives determinable on any number of years not 
excceding 120, and decreed, that (the 1500 /. being to 
be raiſed out of the annual profits as they aroſe) the re- 
ceipt of B., was the receipt of the daughter herſelf as to 
thoſe in remainder, and F. 8. ſtanding in her place, 
who had the legal eſtate as adminiſtrator to the ſurviving 
truſtee, and was alſo ce/lui que truſt, the profits received 
by B. ſhall go in ſatisfaCtion of ſo much of the 1500 /. and 
the relidue to be charged on the remainder. Burt decreed 
further, that what might have been raiſed by letting 
leaſes according to the power by way of fine, if B. had 
apprehended his eſtate chargeable with the money, and 
ſo had taken the benefit of making ſuch leaſes, that they 
muſt be accounted for by the remainder man the defen- 
dant. Ch, Prec. 583. Paſch. 1722. Ivey v. Gilbert. 

Negra, in trover for 100 negroes, and upon Not 
guilty pleaded, a ſpecial verdit found tifat the negroes 
were infidels, ſubjects to an infidel prince, and uſed to be 
bought and fold in America as merchandite, by the cuſtom 
amongſt the merchants, and that the plaintiff had bought 
them, and was in poſſeflion of them, and that the defen- 
dant took them out of his poſſeſſion, It was argued, 
that no property can be in the perſon of a man whereupon 
to maintain trover, and cited Co. Ltt. 116. that no pro- 
perty can be in villains, unleſs by compact or conqueſt. 
But the court held, that they being uſually bought and 
ſold among merchants as merchandiſe, and being infidels, 
a property may be in them ſufficient to maintain the 
ation ; and gave judgment for the plaintiff n;/i. cauſa this 
term. But at the end of the term, upon the prayer of 
the attorney general to be further heard, day was given 
to the next term. 2 Lev. 201. Trin. 29. Car. 2. B. R. 
Butts v. Penny, | 

In treſpaſs the count was, that the defendant v; & 
armis unum A thiopem ( Anglice vacat. a negro) ip/ius que- 
rentis pretii 1001. apud London, &c, took and carried 
away, and kept the plaintiff out of poſleſſion of the ſaid 
negro from that time uſque diem exhibitions bille predif. 
per quad he loft the uſe of the ſaid negro, Upon Not 
guilty the jury found, that the negro had been baptized 
after the taking; upon which a queſtion was made, whe- 
ther the baptiſm was a manumifſion ? As to that the court 
gavenoopinion ; but held, that treſpaſs lies not 3; becauſe 
a negro cannot be demanded as a chattel, nor can his 
price be recovered in damages in aCtion of treſpaſs, as in 
cale of a chattel; for he 1s no other than a laviſh ſer- 
vant, and the maſter can maintain no other action of 
treſpaſs for taking his ſervant, but ſuch only as concludes 
per quod ſervitium amiſit, in which the maſter ſhall re- 
cover for the loſs of his ſervice, and not for the value, 
or for any damages done to the ſervant. Judgment guzd 
querens nil capiat per billam. Carth 396. Hill. 8 I 3, 
B. R. Chamberlain v. Harvey. ? 

In indebitatus aſumpjit the plaintiff deelared for 20. 
for a negro ſold by the plaintiff to the defendant, viz, 
In parechia Beate Marie de arcubus in warda de Cheape, 
a verdict for the plaintiif, And on motion in arreſt of 


judgment Holt Ch. J. held, That as ſoon as a negro | 


comes into England he becomes free z one may be a villain 
in Enzland, but not a ſlave. Per Powell J. The law 
took no notice of a negro. And Holt ſaid, It ſhould 
have been averred in the declaration, that the ſale was 
in Virginia, and by the laws of that country negroes are 
ſileable; for the laws of England do not extend to Yir- 
ginia, which being a conquered country, their law is what 
the King pleaſes, and we cannot take notice of it but 
as let forth; and therefore direed, that the plaintiff 
amend the declaration, which ſhould be made that the 
defendant was indented to the plaintiff for a negro ſoid 
here at London, but that the ſaid negro at the time of the 
ſale was in Firginti, and that negroes by the laws and 
{tatutes there are ſal-able as chattels. And then the at- 


: 
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torney genera] coming in ſaid, t inheri 
transferrable by deed and Ide abr "Jothi » 
was done. 2 Salk. 666, Smith v. Brown and Cooper iy 
Trover lies not for a negro; for men may be owners 
and therefore not the ſubject of property ; and the court 
ſeemed to think, that in treſpaſs guare captrouum ſuum ace 


the plaintift might give in evidence that the party was 


his negro, and he bought him. Salk , 
4 Ann. B, R. Smith v. Gould. ; i . 667. Mi, 


| =, LON, Fr, neif, 
man. ofat. I, Ed. 6. 3. and 9 R. 2. cad, 2. : 
ſhe marry a freeman, ſhe is theredy =. hea? = : 
ſhe be once free, and clearly diſcharged of all bondaoe 
ſhe cannot be nerf atter, without ſome ſpecial a& tas 
by her, as divorce or confeſſion in a court of record : and 
that 1s in favour of liberty, and therefore a free woman 
{hall not be bound by taking a villain to her huſband : 
but their iſſue ſhall be villains as their father was, which 
is contrary to the Civil Jaw, which ſays, partus ſequitur 
ventrem. 9 Rich. 2. cap. 2. See Nativus., Anciently 
lords of CR gave or aſhgned their bondmen and 
women. Cowell, edit. 1727. See [ F 
rivus. 727 MWanumiſſion, Na: 
 Neitty, There was an ancient writ called writ » 
neifty, whereby the lord claimed ſuch a woman for his 
,nerf, wherein but two Tezfs could be put; but it is now 
quite out of uſe, 
_ Ne injuſte veres, Is a writ that lies for a tenant 
who is diſtrained by his lord for other ſervices than he 
ought to perform, and is a prohibition to the Jord, com- 
manding him not to diſtrain. The ſpecial uſe of it is 
where the tenant has formerly prejudiced himſe}f, by vere 
forming more ſervices, or paying more rent without con- 
ſtraint than he needed; for in this caſe, by reaſon of the 
lord's ſeiſin, he cannot avoid him in avatwry, and there- 
fore is driven to this writ, as his next remedy, Ryz, 
of Writs, fol. 4. Fitzh. Nat. Br, f. 10, 6a 
Ne recipiatur. See Trial, 
Ne vicecomes, Colore mandati Regis, quenquam amoveat 
a poſſeſſione eccleſ1e minus juſte. Reg. of Writs, fol. 61, 
evis and St. Chriſtophers, The ſum of 103,003/. 
145. 44. diſtributed among the proprietors and inhabi- 
tants, 9g Ann. c. 23. ſef?. 88. 10 Ann. c. 34. 5 Geo.) 1. 
c. 32. B Geo. I. c. 20. ſet, 43. 13 Geo. 1. c. 3. ſet. 10. 
1 Geo. 2. ft. 2.c. 8. f. 24. | 
| Newcaſtle upon Tine. Keels in the haven to be 
meaſured and marked, 9 H. 5. c. 10. 3o Gar. 2./}. 1. 
c. 8, ' 6&9 #4. c 10. : 
No goods ſhall be ſhipped in the harbour but at New- 
caſtle, 21 H. 8. c. 18. | 
Fiſh, ſalt or proviſions excepted, 21 H, 8. c. 18. /. 5. 
The mayor, &c. of Newca/tle may pull down wears 
in the river, 21 H, 8. c. 18. | 
Gateſide annexed to Newcaſtle, 5 Ed. 6. c. 10. Re- 
pealed, 1. MJ. Pt. 3. c. 3. | 
Goldſmiths, filverſmiths and plate-workers incorpo- 
rated, 1 Ann. ft. 1. c, 9. /eft. 4. | 
Newfoundland, See Fiſh, Gtcenland, 
Newgate markei-place, To be leaſed to the city 
of London, 22 Car. 2. c. 11. ſet. 61. 
Newhaven, See Yarbours, . 
Newport in the Je of W/3ght, The poll for knights of 
the ſhire may be adjourned to it, 7 & 8 Fl. 3. c. 25. 


- FO» | 
/ New Rivec, S$ece River, 
News. See Slander, 
News-papers: See Stamps, 
New ſiile. S:e Calendar. 
New-Vozk, Salt how imported from Zurepe thither, 
3 Geo. 2. c. 12. 

' Nicol, Anciently uſed for Zinco/n, In faſce petitionum 
in turri London, 30 £d. i. 7 E. 1. & ſepe albs. 
Cowell, edit. 1727. | 

Nient compaiſe, Is an exception taken to a petition, 
as unjuſt, becauſe the thing Gefired is not contained in 
that a& or deed whereon the petition is grounded, For 
example : One defireth of the court to®e put into poſ- 
ſeflion of a houſe, formerly among other lands, &c. ad- 


| judged unto him: The adverſe party pleaded, That this 
| petition 


naturalis,) Is a bond-wo. 
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tion is not to be granted, becauſe thouyh he had 2 
\ 3:dement for certain lands and houſes, yet the houle. 
oy pofleſhon whereof he delireth to be put. is not con- 
tained among thoſe, for which he hath Judgment, Covell. 
adit. 1727+ Reg. Placit. 94, 95. Sce 15 Vin. Aby. 551. 
ient dedire, (Mentioned in the flat. 29 Car. 2.) 
To ſuffer judgment to be had againſt one by nent dedire, 
j. c. by not denying or appoling it, by default. Cowell, 

dit. 1727. See 15 Vin. Abr. 553. 6 
Niger Liber, 1s the Black Boo# in the Exchequer fo 
ed. | 
ſhi, or Nicrhil, Is a word which the ſheriff .an- 
ſwers, that is appoſcd concerning debts illeviable, .and 
that are nothing worth, by reaſon, of the inſufficiency of 
the parties from whom they are due. 5 R. 2. /tat. 1. 
cap. 3- and 27 Eliz. cap. 3. Accounts of nhl (hall be 

put out of the Exchequer. - 5 R. 2. cap. 13. ; 
Nihil capiat per bzeve, Is the judgment given plot 
the plaintiff, either in bar of his aCtion, or in abatement 

of his writ. Co. on Litt. fol. 363. Nr Te 
Nihil dicit. Is a failing to pur in anſwer to the plea 
of the plaintiff by the day affigned, which if a man omit, 
judzment paſſeth againſt him of courſe by nh dicit, 
that this, becauſe he ſays nothing in his own defence, why 


""Dihil capiat per billam, See Nihil capiat per 


e. 

Niſi pzjus, Is a writ judicial, which lieth in caſe 
where the jury is impanelled, and returned before the 
juſtices of the bank, the one party or the other requeſting 
to have this writ for the eaſe of the country, whereby the 
ſheriff is willed to cauſe the inqueſt to come to YYejt- 
min/ler at a certain day, or. before the Juices in the 
ſame county at. their coming. . See 14 £4. 3. cap. 15. 


'1ear high mountains 
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The form of the writ you have in the Old Nat. Brev. fol. 
159. and in the Regifter Fudicial, fol. 7, & 28, & 75. 
And it is called a writ of. 7:/# prius, of thele two words, 
whereby the ſheriff is commanded to bring to e/tmin/ter 
the men impanelled at a certain day, or. before the juſtices 
of the next afliſes, ni/# die Lune apud talem locum. prius 
venerint, &c. - And the juſtices of ni/i prius muſt be one 
of them, before whom the cauſe is depending 'in the 
bench. F. N. B. fol. 240. which he taketh from the 
flatute of York, Anno 12 Ed. 2. Cowell, edit. 1727. 
Iſſues which are of eaſy examination may be deter- 
mined before juſtices by ni prius, St. Weſtm. 2. 13 Ed. 
I. C. 20, ; 
Judgment may be given at ni/i privs in darrein pre- 
ſentment and guare impedit, St. Weſtm. 2.17 Ed. 1. c. 30. 
Iflues may be tried at n/# prius by a judge of the ſame 
court, Sz. de Fin. Levat. 27 Ed. 1. ft. 1. c. 4. 
Iflues in a plea of land may be tried at nf prius before 
one or two juſtices of the place, Sz. Ebor. 12 Ed. 2./l. 1. 


&. Þ 

Juſtices of niſi prius may record defaults and noniuits, 
St. Ebor. 12 Ed. 2. /t. 1. c. 4. 

Ni; prius ſhall be granted as well at the ſuit of the 
defendant as of the plaintiff, 2 Ed. 3 ER. ----* 

Nifi prius granted in attaints, 5 Ed. 3. c. 6b. 23 H.8. 
c. 3. ſe. 8. Ne 

May be granted, before the juſtices of afſize, &c. 14. 
Ed. 3. Rl. 1. c. 16. | 

Juſtices of ni/# privs may give judgment in afliſe of 
darrein preſentment and quare impedit, 14 Ed. 3. fl. 1. 
Cc 16, 

The panels ſhall be returned in court and ſhewn to 
the partics, 42 £4. 3. c. Il. | 

Shall be granted at the ſuit of the jurors after the third 
diſtreſs, 7 R. 2. c. 7. Bt ny 

Juſtices of xii privs may give judgment in caſe'of 
felony and treaſon, 14 4. 6. c. 1. "7 

For the return of juries at n:/ pris, 35 H. 8. c. 6. 

Cauſes laid in Middleſex, may be tried at nifi privs, 
18 El, c, 12. within eight days after term, 12 Gee. 1. 
c. 3t. within fourteen days, 24 Geo. 2. c. 18. / Fe 

» other matters, ſee Exchequer, Jury, Juſtices of 
a | 
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Nivicolini Biitones, 77e1/men; becauſe ' they lived 
p covered with ſnow, 'eſpecially in 
Eoghan: ot Fax! are o called in our hiſtorians.— 

um adverſus Nivicolinos Britones Revia ef 110. 
Du Cange. Cowell, edit. x 727. NN kl hor 

Noble, Was an ancient kind of Engliſh money now 
not in uſe ; the value thereof, in the 34th year of Edward 
'he Third, viz. 1360, appears in the letters of John 
King of France, upon the treaty of peace between the 
fame two Kings, where art. 13. you have theſe words : 

- [tem accorde eff que le Roy de France payera au Roy 
a" Angleterre trois milions deſcus' or, dont les eux valent un 
noble de la money d' Angleterre, We at this day value a 


noble at fix ſhillings and eightpence, but have no peculiar 
coin of that name. Cortell, edit. 1727. 


nity above a knight, ſo that a Baron is the loweſt 'order 
thereof. © Smith de Repub. Argl. lib. 1. cap. 17. 'Bartolus 
in his tratt, De Nobilitate, ib. 12. defines it thus 5 —— 
Nobilitas ef? qualitas illata, &c.. Cowell, edit. 1925, 

| In the Saxon times the Earls of counties being officiary, 


were eleted by the freeholders in their folkmotes, and 


were removeable for male adminiſtration. 2. 8ath 50g. 


un marg. cites L L. Etw.-c. 35+ L.L. Ediariy c. is; 
it ſhould not. Cowell, edit. 1727. Reg. Placit. 138, | £ 


,L.L. Canuti, c. 17. and Saxon Chron. ſub ann Ic55. 

| Before the time of 11th £4. 3. there were but, two 
'titles 'of honor, viz. Earls and Barons ;\ Barons were ori- 
gina?ly created by tenure, 'afterwards by writ, and laſt of 
all by patent, viz. about the 11th R. 2. As toearls, 
'they were' firſt created by letters patent; and an'earldom 
conſiſted in office for the defence of the kingdom. See 
\Bra#t. lib. 1, c. 8. Comites had their names: not from 
counties, but a comitando Regem. 9 Rep." 49. It may 
'be intailed as any office' may within J//tm. 2.——And 
,earldoms confift of rent and poſſeflions, which were an- 
iciemly great, 'See Mag. Chart. The relief is 100'l. per 
Holt Ch, F.' 2 Salk. 50g. Trin. 6 W. & M.-B. R. 
King and Yuen v. Knollys. 50 $2359 

At the time of making Magna Charta,. g H, 37 there 
was tio Dake, Marqueſs, or Viſcount in England ; for if 
there had been, they had, nodoubt, been named in this 
charter; Thefirſt Duke that was created fincethe con- 
queſt, was Edward the Black Prince, in' 11 : Ed. 3. 
Robert de Vere, Earl of Oxford, was in the 8th year of 
R. 2. created Marqueſs of Dublin in Ireland, and was the 
firſt Marqueſs that any of our Kings created. The firſt 
Viſcount that we find of record, and ſate in parliament 
by that name, was John Beaumont, 'who in the 18th year 
of HZ. 6. was created Viſcount Beaumont. 

Per Colt Ch. J. The dignities before the Conqueſt 
were not patrimonial to deſcend, which Dodderidge the 
King's ſerjeant affirmed ; and he ſaid he had ſeen charters 
before the Conqueſt with the additions of Dukes and 
Earls. Noy 147. in the caſe of Andrews v. Webb. 

If the King gives land to one and his heirs Tenend” de 
Rege per ſervitium barenie, he is no Lord of parliament 
until he be called by writ to. the parliament. "Theſe 
which are Earls and Barons have offices and duties an- 
nexed to their dignities of great truſt and confidence, for 
two purpoſes. 1. Ad conſulendum tempore pacis, © 2. Ad 
defendendum Regem & patriam tempore bell; ; and prudent 
antiquity hath given unto them two enſigns, to reſemble 
and put them in mind of their duties ; for firſt they have 
an honourable and long robe of ſcarlet, reſembling coun- 
cil, in reſpe&t whereof they are accounted in law, De 
Magno Concilio Regis. 2. They are girt with a ſword, 
' that they ſhould ever be ready to defend their King and 
country ; and it is to be obſerved, that in ancient records 
the barony (under one word) included all the nobility of 
England, becauſe regularly all noblemen were Barons, 
though they had a-higher dignity ; and therefore of the 
charter of King E4. 1. the concluſion is, Teftibus archi- 
epiſeaptr epiſcopis, baronibus, &c. lo placed, in reſpect 
that Barons included the whole nobility; and the great 
council of the nobility, when there were befides Earls 


| and Barons, Dukes and Marqueſtes, were all compre- 


NT 


hended under the name De Ia Council de Baronage. 
'2 Inſt. 5, 6. | F b 


VoL. It 


5U A. the 


Nobility, (No6lizas,) Compriſeth all degrees of dig-" 
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A. the grandfather"was called to parliament by writ 
3 H.8. A. died, and then B. his ſon was ſummoned to 

rliament ſeveral times by writ, and after was diſabled 
by a of parliament to claim any dignity, &c. by de- 
ſcent, remainder or otherwiſe ; B. died, leaving C. his 
ſon; C. was afterwards called to parliament by Queen 
Elizabeth by writ, and ſat as youngeſt lord, and died, 
leaving D. his ſon ; upon a petition by D. to be reſto- 
red to the ſeat of A. his great grandfather ; it was reſo]- 
ved by the juſtices, upon a reference to them by the 


committees, 1ſt, "That this being only a perſonal and | 


temporary diſability, and not an abſolute and perpetual 
one, it being without my attainder, he may claim as 


heir to ſuch diſabled anceſtor, or to any anceſtors para-. 


mount him. 2dly, That the acceptance of a new crea 
tion by C. cannot hurt D. becauſe C. was diſabled at 
the time, and in truth was no lord, but an eſquire only, 
ſo that the old and new dignity deſcending together, the 
old ſhall be preferred. "Theſe refolutions were approved 
by the lords in parliament, and confirmed by the Queen, 
and thereupon D. was accordingly conducted to his faid 
ſeat. 11 Rep. 1. Anno 39 Eliz, Ld, Delaware's caſe. 
See Peers. X 

Notctanter. See Appwovement, , 

Notts &# notem de firma, We often meet in 
Domeſday with tot noCtes de firma, or firma tot notlium, 
which is to be underſtood of entertainment for ſo many 
nights. See Domeſday, tit. Efſexa. Rex hundred de 
Chemeresford writelam tunc reddit hoc manerium decem 
noQtes de firma, & 10 lib, &c. Drink, or entertain- 
ment for {o many nights. In the reign of the Engli/h 
Saxons, time was computed, not by days, but by nights, 
ſo we read in the council of Cloveſhoe, anno 824. Et 1bi 
finita © preferipta contentione coram ep1ſcopo poſt 3o notes 
illum juramentum ad Weſtminſter deductum eſt. And fo 
it continued to the time of H. 1. Leg. c. 66, 76. and 
from thence *tis uſual at this time to ſay a ſevennight or 
fortnight. Cowell, edit. 1727. | 

Nodfpzs or Nedfri, Was a word well known among 
the Saxons to ſignify neceſſary fire, being derived from the 
Saxon neb, that is, neceſſary, and fry, 7gnis : But the lear- 
ned Spelman is of opinion from the old Saxon neod, i. 0b- 
ſequium ; ſo that nodfyrs were fires made in honour of 
the Heatheniſh deities. Cowell, edt. 1727. 

Nolle ppoſequi, 1s where the plaintiff will proceed no 
farther in his action, and may beas well before as after a 
verdi&, and is ſtronger againſt the plaintiff than a non- 
ſuit; for a nonſuit is a default for non-appearance ; but 
this is a voluntary acknowledgement that he hath no 
cauſe of ation. 2 Lil. P. R. 218. 

* In treſpaſs of battery and impriſonment, &c. If de- 
fendant pleads Not guilty to part, and a juſtification for 
the reſidue, upon which a demurrer is joined, the plain- 
tiff may take judgment for the demurrer by award of 
the court, in which the law is. for him, and enter a 
nolle proſequi as to the iſſue. Tr. 15 Fac. in the Exche- 
quer chamber, in writ of error upon judgment in B. R. 
Per curiam. 

Old Entries, fol. 654. tit. Treſpafs, pl. 13. A nolle 
proje 17 for part, and judgment tor the reſidue. Tr. 35 
EI. B. Rot. 1004. between Linacre and Lydcot, and 
others, in treſpaſs accordingly. Tr. 9 Zac. B. R. 3301. 

wrence's caſe, in replevin accordingly, 

A. brought treſpaſs againſt B. C. and D.—B. pleaded 
Not guilty, and fo to iflue. C. and D. juſtified, Plain- 
tiff replied, and demurrer was joined. Pending the de- 
murrer, the iſlue was tried againſt B. and damages and 
Judgment againſt him, After judgment the plaintiff en- 
tred a zolle proſequi againſt C. and D. defendant brought 
error, and allege for error, that the nolle proſequi dif- 
charged all the defendants. The court agreed, that if 
the nolle proſequi had been before judgment, it diſcharged 
the whole action, and fo it had if the judgment had been 
againſt them all, and then the plaintiff had entred 
the nolle proſequi againſt the two; for nonſuit, or releaſe, 
or other diſcharge of one, diſcharges the reſt. But be- 
cauſe. here the a&tion was at an end againſt B. and no 
judgment *had againſt C, and D. fo as they are divided 


- which negle& he is either barred of his right, as at this 


to him accrued, by the ſtatute of 4 FH. 7. 24. or of his 


fickneſs, grief or other accident, wholly loſeth his me- 


ſometimes his underſtanding, and ſometimes not, ali- 


I, fet.8, 


NON 


, him, it was adjudged, that he was 
+ e's _—_ _ 6 Hill. 11 

arker v. dir fohn Lawrence, Vivil and WWood. * 
309. pl. 87. d C. and ſays, that if the 7vlle FR. 
had been entred before judgment againſt any of them * 
had not amounted to a releaſe to them all, but only As 
a waiver of ſuit. And where a judgment ig ; 
againſt two or three, in treſpaſs 
execution againſt one takes away 
for the execution ought to be joint, 

Where there are ſeveral iſſues, 
tred as to one, 
L. P..R, 114. 

Nomenclatoz, One that enucleates and opens the ety. 
mologies of names. Spelman verbo nomenclator, intcr- 
prets it to be theſaurarius, Cowe!l, edit. 1 727. / 

Nomination, (Nominatio) To be taken for a power 
that a man by virtue of a manor, or otherwiſe, hath to 
appoint 4 clerk to a patron of a benefice, by him to be 
preſented to the ordinary. Cowell, edit. 1727. See 
Benefice, | | 

Nomina villarum, King Edward the Second, in 
the gth year of his reizn, ſent letters to the ſheriffs of 
England, commanding them to make an exaQ return in- 
to the Exchequer of the names of the villages, and poſ- 
ſeſfors thereof in every courity, which was accordingly 
done by them, and their returns together are called e- 
mina villarum, remaining ſtill in the Exchequer. Corwell 
edit. 1727. | . 
| Nomine paenae, Is a penalty incurred for not pay- 
ing of rent, &c. at the day appointed by the leaſe, or 
agreement for payment thereof. 2 Lill. 221. See Rent, 
_ Nonabilitp, Is an exception taken againſt the plain- 
tit upon ſome cauſe why he cannot commence ſuit 
in law, as premunire, outlawry, profeſt in religion, ex- 
communicate, or a flranger born, which laft holds only 
in aCtions real and mixt, and not in' perſonal, except he 
be a ſtranger and an enemy. The Civilians ſay, that 
ſ _ a man hath not perſonam fland: in judicio, Cowell, 
edit. 1727, 

Nonae & decimae, Were payments made to the 
church, by thoſe who were tenants of their farms, where 
nonz was a rent or duty claimed for things belonging 
to huſbandry, and decime were claimed in right of the 
church. Cowell, edit. 1727. | 

Nonage, Is all that time 'of a man's age, under one 
and twenty years in ſome caſes, 'and fourteen in others, 
as marriage. See Age, | 

Non aflumpſit, A- plea in perſonal ations, whereby 
a man denies any promiſe made, &:. See Allumplir. 

Non-claim, [s the omiſſion or negle& of him that 
ought to challenge his right within a time limited, by 


not diſcharged, and 


Jac. in cam. ſeacc, 


ve 
or debt, a ry. of 


the whole execution ; 
as the judgment js. x 
a judgment may be en- 
and a molle proſequi as to the other, 


day upon non-claim within five years after a fine, and right 


entry by his deſcent, for want of claim within five years 
after the di//c;/m made, by the ſtat. 32 H. 8. 33. See 
Claim, Fine, | 

Non compos mentis, 1s a man of no found me- 
mory and underftanding, of which there are four ſorts: 
Firſt, An ideot who from his nativity, by a perpetual in- 
firmity, is mon compos mentis. Secondly, He that by 


mory and underſtanding. Thirdly, A lunatich, that has 


quando gaudet lucidis intervallis. Laſtly, He that by his 
own aft for a time deprives himſelf of his right mind, as 
a drunkard ; but that kind of on compos ment:s, ſhall give 
no privilege or benefit to him or his heirs; and a deſcent 
takes away the entry of an 7deot, albeit the want of un- 
derſtanding was perpetual. Coke, lib. 4. Beverley's calc. 
See Jdeots and Lunaticks, 

Nonconfommiſts, To be puniſhed by impriſonment, 
_ to ſubmit in three months, or abjure the realm, .35 

. («Þe 

Keeping a nonconformiſt in the houſe ' after notices 
ſubject to the penalty of ten pounds a month, 35 El. c, 


Penalties 


"om B. and are not ſubject to damages found againſt 


N O N 


Penalties on being at conventicles, 16 Car, 2. c. 4. 


Qs 6+ bs 
22 tices, &c, may break open doors, 22 Car. 2. c. 1. 


ies of peers where they |are reſident, not to be 
ſearched, 22 Car. 2. c. 1. f. 10. ; | 

If wife be convicted, penalty to be levied on the goods 
of the huſband, 2.2 Car. 2. c. 1. ſee?. 16. 

Nonconformiſt miniſters prohibited to come within 
fye miles of a corporate town, fc. 17 Car. 2. c. 2. 

Prohibited to teach ſchool, 17 Car. 2. co. 2. ſef?, 4. 
12 Am. ſt. 2. © 7- | : 

The penal laws not to extend to proteſtant diſſenters | 
taking the oaths, 1 #”. &. Md. c. 18. 

The aCt not to exempt them from tithes, &c, x 7. 
& M. c.18. ſe. 6. 

Diſlenters {crupling to bear pariſh offices may a& by 
deputy, i W.& M. c.18 ſet. 7 

Anabaptiſts intitled to privileges of diſſenting miniſters, 
1. & M. fl. 1. c. 18. ſed. 10. 

Proteſtant diflenting miniſters freed from pariſh offices, 
and ſerving upon juries, 1 J. & MM. c. 18. ſee. 11, 
| Papiſts and deniers of the Trinity excepted, 1 JY. & 
M. ft. 1. c. 18. eB 

Penalty "3 difturbing their worſhip, x . & MM. c. 

$8. /ef1. 10. 
7 Fara in office prohibited to be preſent at conventi- 
cles. 10 Ann, cap. 2. Repealed, 5 Geo. I. c. 4. 

Which nevertheleſs prohibits their being preſent in 
their habits of office, 5 Geo. 1. c. 4. ſed. 2. 

Difſenter permitted to qualify according to the tolera- 
tion ation, pending a proſecution, 10 Ann. c. 2. ſe. 8. 

A diſſenting miniſter qualified in one county, may of- 
ficiate in another, 10 An. c. 2. ſed. 9. 

Toleration of the epiſcopal communion in Scotland, 
10 Ann. <. 7. 

Penalty on magiſtrates being at conventicles in their 
habits, 5 Geo. I. c. 4+ ſeed. 2. 

TSP = ab BS in Scotland to be regiſtered, 
J 00, 2. Co . ! 

"Proctey on bel miniſters officiating in Scotland, 
19 Geo. 2. c. 38. ed. 5. 

Epiſcopal miniſters in Scotland to be ordained by a bi- 
ſhop of England or Ireland, 19 Geo. 2. c. 38. ſe. g. 
21 Geo. 2, C. 33. ſet. 13. | 

Peers and others preſent at unlawful meeting-houſes in 
Scotland diſqualified from voting, 19 Geo. 2. c. 38. /. I. 

Form of affirmation to be taken inftead of an oath by 
the members of the Unitas fratrum, 22 Geo. 2. c. 30. 

Privileges granted to the members of the Unitas fra- 
trum, who ſhall ſettle in America, 22 Geo. 2. c. 30. 


TY | 
Non decimando., A cuſtom or preſcription 4e nor 
decimande is to be diſcharged of all tithes. See Tithes, 
Non diftringendo, Is a writ compriſing under ir di- 
vers particulars, according to divers caſes, which ſee in 
= table of Reg. Orig. verb. Non diſtringendo. Cowell, 
it, 1727. 
| Noneg. (Nenz) According to the Roman account, 
were thoſe days which at the beginning of ſome months 
had fix, of others had four days, according to the verſes : 


Sex Nonas Maius, Oftober, Julius & Mars, 


Duatuor at reliqui, & c,mm_— 


Thus the Nones in March, May, Fuly andO#ober, are the ſix 
days next following the firſt day, or the ca/ends, In other | 
months they are the four days next after the firſt ; but the | 
laſt of theſe days is properly called nones, and the other rec- 
koned backward, — to the number diſtant from 
the 792es, as the third, fourth or fifth nones. They are calle 
nones, becauſe they begin the ninthday before the zdcs. Dates: 
of deeds by nones, rides or calends, is ſufficient. 2 nfl. 
fol. 675. Spelman in his Gloſſary interprets it for meri- 
Ges, mid-day, dinner-time, which we in Englih call, 
noe and noon-tide, which is as much as if we ſhould 
lay in Latin, Horam nonam, id eft, pomeridianam, 
tertiam, non meridiem, and as he infers, Ratio a Ro- 


N O N 


|ſolenniter ante comedebant, Cowell, edit. 1527. See 


fs, 
| Non eft culpabilis, Is the general plea to an aQion 
of treſpaſs, whereby the defendant duth abſolutely deny 
the fact imputed to him by the plaintiff, whereas in other 


| ſpecial caſes the defendant but allegeth ſome reaſon in his 


own defence : And therefore when the rhetoricians com- 
priſe the fubſtance of their diſcourſes under three queſ= 
tions, An fit, quid fit, quale fit ; this anſwer falleth un- 
der the firſt of the three, and as it is the genera] anſwer 
in an aCtion of treſpaſs, that is, an aQion criminal, ci. 


| villy profecuted ; fo it is alſo in all actions criminally fol- 


lowed, either at the ſuit of the King, or other, wherein 
the defendant denieth the crime objeted unto him, 
Cowell, edit. 1727. See Standf. Pl, Cor. lib. 2: caps 


| 52. and Treſpaſs, 


Non eſt factum, Is an anſwer to a declaration, 
whereby a man denieth that to be his deed, whercupon 
he is impleaded. Bro. See Deed, Dbligation. 


when the detendant is not to be found in his bailiwick. Fac. 

Nonfeaſance, Is an offence of omiſſion of. what 
ought to be done; as in not coming to church, E« 
which need not be alleged in any certain place ; for ge- 
nerally ſpeaking it is not committed any where : ut non 
feaſance will not make a man a treſpaſier, Ec. t Hawk, 
13. ZTb. 251. 8 Rep. 146. 

Non implacitands aliquem de libero tenements 
line bzevi, Is a writ to inhibi bailifts, &c. from dif- 
training any man without the King's writ, touching his 
freehold. Regi/ter, fol. 171. mh 


capite ſubdole impetratur, Is a writ vireed to the juſ- 
tices of the bench, or in eyre, willing them not to give one 
that hath, under colour of intitling the King to land, 
Sc. as holding of him 7» capzte, deceitfully obtaining, 
the writ called Praecipe mm capite, but to put him to this 
writ of right, if he think good to uſe it., Reg, Orig, 
fol. 4. b. But this writ had dependance on the court of 
wards, and therefore is now become out of uſe. 


Nonjtrozs, See Daths. 


Non mercandizando vicualſa, Ts a writ direQed to | 


the ju/tices of affiſe, commanding them to inquire whe- 
ther the officers of ſuch towns do ſell viftuals in groſs, or 
by retail, during their office, contrary to the ſtatute, and 
wm them if they find it true. Regi/ter of Writs, 
ol. 184. 
F Non moleſtando, Is a writ which lieth for him 
which is mole/ted, contrary to. the King's protection 
granted him. Regi/ter of Writs, fol. 24. _ 
Non obſtante, (Notwithſtanding) 1s a clauſe frequent 
in ſtatutes and letters patent,. and 1s a licence from the 


King to do a thing which at the Common law might be 


lawſully done ; but being reſtrained by a&t of parliament, 
cannot be done without ſuch licence, YVaugh, Þ 
Cro. Car. 196, In the reign of King Henry the Third, 
ſays Sir Richard Baker, the clauſe non obNlante (firſt 
brought in by the pope) was taken up by the King in his 
to and writings. See Prynne's Animadverſions on 4 

n/2. fol. 129. See Diſpenſation, Gzant of the King, 

2rogative. | 


that lies where the ſheriff returns upon a writ to him di- 
refed, that he hath ſent to the bailiff of ſuch a franchiſe, 
which hath the return of writs, and he hath not ſerved 
the writ ; then the plaintiff ſhall have this writ directed 
to the ſheriff to enter into the franchiſe, and execute the 
King's proceſs himſelf. Old Nat. Brev. fel. 44. Of this 
the Regiſter Original hath three ſorts, fol. 82. & 151, 
and the Regri/ter me one, fol. bo 56. Alſo the 
ſheriff ſhall warn the bailiff, that he be before the juſ- 
tices at the day contained in the writ, and if he come not, 
then all the judicial writs, during the ſame plea iſſuing, 
ſhall be writs of non omittas, and the ſheriff ſhall exe- 
cute the ſame. Cowell, edit. 1727. | 
Non-plevin. It' was enated by g E. 3. 2. That 
none thenceforth ſhould loſe his land becauſe of non- 
plevin; that is, when the land was not replevined in 


Wanorum eana duita oft, gue hora diet nona. eft, nec 


 du2 time. Ralph de Hengham gives this good account of 
| | | it 
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Non eſt inventus, Is the ſheriff's return to a writ, - 
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Caveat fiti reus deficiens, quad infra 15 dies terram 
ſuam captam in manum Domini Regis repiegiet, quad ft non 
feeerit, ad calumnam petentis proximo die placiti amittit 
ferſinam terre ſicut per defaltam Et iſta defalta vbca- 
tur Gallice nonplevine & aquipollet naturaliter drfailie 
þ5/t defaltam. Hengham in Magn. cap 8. 

Non ponendvis in allifis x juratis, 1s a writ foun- 


ded upon the ] cx of WeſIminſter 2. cap. 38. and Ar-, 


ticuli ſuper Chartas, cap. 9g. which is granted upon di- 
yers Cauſes to men for the freeing them from af/izes and 
juries, particularly by reaſon of their old age. 
F. N. B. fol. 165. and the Regiſter, fol. 100, 119, 181, 
133. 

Non pzocedendo ad aſſiſam Rege inconſulto, Is a 
writ to {top the trial of a cauſe appertaining unto one 
that is in the King's ſervice, &c. until the King's plea- 
ſure be farther known. QRegi/?er, fol. 220. . 

Non pwos, If a plaintiff in an action, doth not de- 
clare againſt the defendant within reaſ.nable time, a rule 
may be entered again{t him by the cetendant's attorney 
to declare ; and thereupon a nn pros, &c. Pradtiſ. Solic. 
222. And a plaintiff may enter a nn pros againſt one 
defendant, where there are two that ſever in their pleas, 
before the record of the cauſe is ſet down by 1/7 privs to 
be tried at the aflizes : but it is ſaid there cannut be a 
271 pros at the trial' at the aſſizes. 3 Salt. 246. I ho' 
in action againſt ſeveral defendants, it has been ruled 
otherwiſe, _ 2 Salk. 456. Neon profſes have been frequent 

upon informations; but never upon indictments, til! the 
reign of King Charles Ii. 1lid. See Nolle profcom, 
and 'Nonſuir, es 

Non:reſidence, Is applied to thoſe ſpiritual perſons 
that are not reſident, but do abſent themſclves wiltully 

| by the ſpace of one month together, or two months at 
ſeveral times in one year, from their dignities or bene- 
fices, which is liable to penalties, by the ſtatute againſt 
non-reſidence. 21 . 8. c. 13. But chaplains: to the 
King, or other great perſons, mentioned in this ſtatute, 
and the 25 FH. 8. c. 16. may be non-reſident on their 
livings ; for they are excuſed from reſidence whilſt they 
attend thoſe that retain them: And biſhops are not pu- 


niſhable by ſtatute for non-reſidency ; but if a biſhop hold | 


a deanry, parſonage, &c. in commendam with his biſhop- 
rick, he is puniſhable by the ſtat. 21 H, 8. for non-reti- 
dence on the ſame. Alſo where biſhops are non-reſident 
on their biſhopricks, they are liable to eccleſiaſtical cen- 
ſure ; and the King may iſſue a mandatory writ for their 
attendance thereon, and compel them to it by ſeizing 
their temporalties, a notable precedent whereof we have 
in the cafe of the biſhop of Fereferd, in the reign of 
Kirg Henry 3. 2 Inf. 625. See Reſidence, 

Non-reſidentia pz Clericis Kegis, 1s a writ di- 
rected to the ordinary, charging him, not to moleſt a 
clerk employed in the King's lervice, by reaſon of his 
non-refidence. Reg. Orig. fol. 58. _ | 

Non ſane memo2yy, (Nex ſane memorie,) Is an ex- 
ception taken to any act, declared by the plaintiff or de- 
mandant to be done by another, and whereon he grounds 
his plaint or demand: And the effect of it is, that the 
party that did that act, was mad or not well in his wits 
when he did it, or when he made his laſt will and teſta 
ment. See Non compos mentis. | 

Nonſenſe, Where a matter ſet forth is gramma- 
tically right but abſurd in the ſenſe, and unintelligible, 
we cannot reject ſome words to make ſenſe of the reſt, 
but muſt take them as they are; for. there is nothing ſo 
abſurd and nonſenſical, but what by rejeQing and omit- 
ting may be made ſenſe; but where a matter is nonſenſe 
by being contradictory and repugnant to ſumewhat pre- 
cedent, there the precedent matter which is ſenſe {hall 
not be defeated by the repugnancy which follows, but 
_ that which is contradiCtory ſhall be rejeQed; as in ejeCt- 

ment where the declaration is of a demiſe the 2d of Ja- 

nuary, and that the defendant poſtea, ſcilicet the 11t of 
January, ejected him ; here the /cilicet may be rejected 
as being expreſsly contrary to the pogfea, and the prece- 
dent matter ; fer Holt Ch. J. 1 Saik. 324. Trin, 2 Ann. 
B. R. What v. Aland. But per Powell J. Words un- 
neceſſary might in conſtruction be omitted or rcj(ed, 


I 


gee - 


N.-0 -.N 
thu* they are not repugnant or contradi 
A HE with the Ch. J 

[2071 LOWenDs pecuniam, ad quam clericins; ns 

oc pt wut: | ! 5 all urde- 

ry to take a pecuniary mulcEt, impoſed upon a clerk gf 
the King's for non-reſidency, Reg. of Writs, fol : 

Non-luit, (Nez 2/1 proſec Lad, 

2911+ e/1 projecutus, &c.) Is a renuhazu, 

of the luit by the plaintiff or demandant, moſt common] . 
upon the dilcovery of ſome error or defect, when F 
matter is fo far proceeded in, as the jury is ready at he 
bar to deliver their verdict, The Civilians term ir Li ; 
renunciationem. Cowell. = 
| Where aplaintiftis demanded and doth not apyear, h 
is ſaid to be nonluit; and this uſually happens, Pug 
upon the trial, and when the jury are ready to ove us 
verdict, the plaintiff diſcovers tome error or deleC: in rs 
proceedings, or is unable ro prove a material point, ' for 
want of a necellury witneſs, &c, and thereupon the plain- 
tiff may be demanded, (as he muſt be) his default is recorgeg 
by the ſecondary, and the entry is 1 muſericordia auia non 
profecutus eft breve ſuum ; upon which the defendant "wy 
covers his colts againſt him ; but this arifing from ſome - 
luppoled neglect or -overſizht, the plaintiff, EXCEPT 11 
lome paiticular caſes, .is not barred from commencins', 
new action. For the form 'of the entry, fee Coz, Fac 
213. 2 Leon. 177. 4 4a. 80. 2 Salk. 456. 

Where a plainuit is nonſuit, if he will again proceed 
in te ſame cauſe, he mult put in a new ceclaration ; for 
by his being ronfuit, it ſhall be intended that he had no 
ſuch cauſe of ſuit as he declared in, and fo that gdecl. 
ration is void, and he hath no day in court, 2:Lit. Res, 


231. Z Bac. Ab. 679. 


Qory, but me. 
J. 1bid' See Wiltake, 


I. tho may be nonſuit 3 and in what aflins, and at 
what time there may be a nonſuit, | | 
2. How far the nonſuit of one ſhall be the nonſuit of an- 
other ; and how far a nonſuit for part of the thing in de- 
mand ſhall be a nonſuit for the whole, © EM 
3- Of the effett of a nonſuit ; and of its being a temp- 
rary re ..- PER 3 , 


I. IL ho may be nonſuit ; and. in what attitms, and at 
what time there may be a nonſutt. \ 


It is every where agreed, that the King being in ſup- 
polition of Jaw always preſent in court, cannot be non- 
ſuit in any information or eCion wherein he himſelf 1s 
the ſole plaintiff; but it is held, that any informer gu: 
tam, or plaintiff in a popular action, may be nonſuit, as 
well in reſpect of the King as of himſelf, Bro, Nonſut 
68. Co. Lit. 139. b. 2 Roll. Abr. 131. 

If an infant bring an affiſe by guardian, although the 
infant diſavow the ſuit. in proper perſon, yet no nonfuit 
ſhall be awarded. 39 4/7. pl. 1. 2 Roll. Abr. 130. S. C. 

Where an executor need not name himfelt executor, 
he ſhall pay coſts upon a nonſuit, and the naming him- 
ſelf executor ſhall not exempt him from it. © 4%, 
ISI. | | 

If an attorney of the Common Pleas ſues an action 
there, he ſhall not be demanded, becauſe he js ſuppoled 
always preſent aiding the court. 2 H. 6. 44. 6. 1 Kai: 
Abr. 581. S. C. 

A perſon- may be nonſuit in a writ of error. 
Abr. 130. 1 $i4. 255. S. P. EI d 

A perſon may be nonſuit in a writ of falſe judgment. 
20 H. 6. 18. b. 2 Roll. Abr. x30. S. C. 

One cannot be nonſuit in an action in which he 1s not 
an ator. or demandant; and tho” he afterwards becomes 
an actor, yet not being originally ſo, he cannot be nonſuit 
as an avowant ; fo of garniſhees who become aRors, but 
were not ſo originally. 22 Ed. 4. 10. 

So if a perſon outlawed hath a charter of pardon, and 
ſues a ſcire facias againſt the party, tho hereby he 15 an 
actor, yet he cannot be nonſuit. 2 Rell. Abr. 130. | 

$0 if a man traverſe an office he cannot be nonſuit, 
although he is an ator, for he had no original pending 
againſt the King. 2 Roll, Abr, 130. Dyer 141+ pl. 47- 


2 Rill. 


| this 1s made a guare. 
But 
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- a petition of right againſt the King the plaintiff 
oxyde 1 I __— 52. 2 Roll. Abr. 130. | 
; in an audita querela, to avoid a ſtatute, the plaintiff 
may be nonſuit, for he is plaintiff in this action. 47 
$6.3 5- #1. OO RC bo” 

If to two nibils returned to a ſcire factas on a C arter 0 

rdon, the plaintiff does not appear, he ſhall be nonſuit ; 
for the ſtatute ordains, that upon his appearing he ought 
to count againſt the defendant. 45 £4. 3. 16. 

At the Gomton law, upon every continuance, or day 
ven over before judgment, the plaintiff was demandable, 
:nd upon his non-appearance might have been nonſuit, 
Co. Lit. 139. 6. T hat if at Common law he did not like 
the damages given by the jury, he might be nonluit, 
5 Med. 208. GEN p 

But now by the 2 Hen. 4. cap. 7. it is enacted in the 
words following : © Whereas, upon verdict found before 
any juſtice in afliſe of novel diſſeiſin, mort d'anceſtor, or any 
other action whatſoever, the parties before this time have 
heen adjourned upon difficulty in law, upon the matter fo 
found ; it is ordained and eſtabliſhed, that if the verdict 
paſs againſt the plaintiff, that the ſame plaintiff ſhall not 
he nonſuited.” | 

But notwithſtanding this ſtatute, it hath been held, that 
the plaintiff may be nonſuited after a ſpecial verdict, or 
after a demurrer and argument thereupon, Co. Lit. 139. 
» Jon. 1. 2 Roll. Abr. 131-2. 3 Leon. 28. and fee 2 

ok, P. C. 184. : 

If there be judgment to account, and auditors aſſigned, 
and thereupon a capias ad computandum, the plaintiff cannot 
be nonſuited on the original, becauſe the original is deter- 
mined by the judgment to account. 2 Rell, Abr, 131. 
See Co. Lit. 139. b. : | 

Stat. 14. Geo. 2. cap. 17. ſet. 1. Where an iſſue is 
joined in an action at law in any court of record at 
IW:ftmin/ler, the court of great ſeflion for the principality 
of IVales, the court of great ſeſhon for the county palatine 
of Cheer, the court of common pleas for the county pa- 
latine of Lanca/ter, or the court of pleas for the county 
palatine of Durham, and the plaintiff ſhall neglect to bring 
ſuch iſſue on to be tried according to the courſe of the 
faid court ; it ſhall be lawful for the judges of the faid 
courts reſpevely, upon motion in open court (due notice 
having been given thereof ) to give the like judgment for 
the defendant as in caſes of nonſuit ; unleſs the judge ſhall 
upon reaſonable terms allaw further time for the trial of 
ſuch iſſue ; and if the plaintiff negle& to try ſuch iſſue 
vithin the time allowed, then the judge ſhall give judg- 
ment as aforeſaid. | 

$4, 2. All judgments, given by virtue of this at, ſhal] 
| beof the like effect as judgments upon nonſuit, 

Seff. 3. The defendant ſhall upon ſuch judgment be 
awarded his coſts, in any ation where he would upon 
nonſuit be intitled to the ſame. 

S:#. 4. No indictment, information, or cauſe ſhal] be 
tried at n:/7 prius before any judge of afliſe or nj privs, or 
at the ſittings in London or Weſtminſter, where the defen- 
dant reſides above 40 miles from the ſaid cities reſpeCtive- 
Mh unleſs notice of trial in writing has been given 10 
ays before. 

Se. 5, In caſe any party ſhall have given ſuch notice 
of trial, and ſhall not afterwards duly countermand the 
ſame in writing ſix days before ſuch intended trial, every 
ſuch party ſhall be obliged to pay unto the party to whom 
uch notice was given, the like coſts as if ſuch notice had 
not been countermanded. 


2. How far the nonſuit of one hall be the nonſuit of an- 
ither ; and | wb far a yy of part of the thing in demand 
hall be a nonſuit of the whole. | 
| In real or mixt actions, the nonſuit of one demandant 
8 not the nonſuit of buth 3 but he that makes default ſhall 
© ſummoned and ſevered ; but regularly in perſonal ac- 
tions, the nonſuit of the one is the nonſuit of both. Co. 

t.139. 2 Inſt. 563. 2 Roll. Abr. 132. Several caſes 
to this purpole. | - | 
ihe ut 1a perſonal aftions brought by executors, there 


de . and ſeverance, becauſe the beſt ſhal] | 
UL, . 
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be taken for the benefit of the dead ; and fo it is in ator 
of treſpaſs, as executors for goods taken out of their own 
poſſeſſion. Like law in account, as executors by the 
receipt of their own hands, Co, Lit. 139. a. See Ertx 
cut9%s, | 

54 an audita querela concerning the perſonalty, the hon- 
ſuit of the one is not the nonſuit of the other ; becauſe 
it goeth by way of diſcharge, and freeing themſelves, and 
therefore the default of the one ſhall not hurt the other. 
Co. Lit. 139. In an audita querela, F hg facias, attaint, 
the nonſuit of one ſhall not prejudice the other. 6 
Co. 26. | 

In a guid juris clamat, the nonſuit of the one is the 
nonſuit of both ; becauſe the tenant cannot attorn accord - 
ing to the grant, C9, Lit. 139. a. 

An appeal againſt divers, whether they plead the ſame 
or ſeveral iſſues, it hath been adjudged, that a _nonſuil 
againſt one, at the trial of any one of the iſſues, is a non- 
ſuit as to all, becauſe a nonſuit operates in nature as a re- 
leaſe of the whole. Cre. Eliz. 460. pl. 6. Dyer 120. 
2 Roll. Abr. 133. 1 Sid. 378. 

A latitat was ſued out againſt four defendants in treſpaſs, 
the plaintiff was nonſuit for want of a declaration, and 
the defendant's attorney entered four nonſuits againſt him 5 
and it was held to be irregular, becauſe the treſpaſs is joint ; 
and tho” the plaintiff may count ſeverally againſt the de- 
tendants, yet it remains joint till it is ſevered by the count, 
2 Salk. 455. There is a nonſuit before appearance at the 
return of the writ, or after appearance at ſome day of 
continuance. C's. Lit. 138. b. | 

It is Jaid down as a general rule, that a nonſuit for part 
is a nonſuit for the whole ; but it hath been held, that if 
a defendant plead to one part, and thereupon iſſue is Join- 
ed, and demur to the other, the plaintiff may be nonſuit 
as to one part, and proceed for the other. 2 Leon, 177, 
Hb. 180. | | 

If in debt the deſendant acknowledges the ation as to 
part, and joins ifiue as to the reſidue, and the plaintiff 
hath judgment for that which is fo confeſſed ; but there 
is a ceſſat executio, by reaſon of the damages to be aſleſled 
by the jury ; if the plaintiff be nonſuited in this jifſue, this 
ſhall be a nonſuit for the damages to be given, becauſe 
that he had judgment. 2 Roll. Abr. 124. 

If in trover for divers goods the defendant pleads, that 


as to ſome of the goods they were fixed to his freehold, as 


to others that he had them of the gift of the plaintiff, 
and as to the reſt, Not guilty; and as to the firſt, the plain- 
tiff enters non vult ulterius proſequi z this amounts only to 


a retraxit, and is no nonſuit, fo as to bar the plaintiff 


from proceeding on the other parts of the plea, on the 


rule, that a nonſuit for a part is a nonſuit for the whole. . 


2 Leon, 177. Sir fohn Sands v. Paſcal Brocas, 
3. Of the effeft of a nonſuit ; and of its being a terh « 


porary bar, | 

| A nonſuit, as hath been obſerved, is regularly no per- 
emptory bar ; but the plaintiff may, notwithſtanding, com- 
mence any new action of the ſame or like nature ; but this 
zeneral rule hath the following exceptions : 

- 1. It is peremptory in a guare impedit; and in that 
action a diſcontinuance is alſo peremptory ; and the reaſon 
is, for that the defendant had, by judgment of the court, 
a wiit to the biſhop, and the incumbent, that cometh ia 
by that writ, ſhall never be removed ; which is a flat bar 
to that preſentation. Co. Lit. 139. a. _ 

2. Nonſuit in an appeal of murder, rape, robbery, &c, 
after appearance, is peremptory, and this i» favorem vite ; 
but the nonſuit of the plaintiff in an appeal is not ſuch an 
acquittal on which the defendant ſhall recover damages 


againſt the abettors, by J/e/tm. 2. _ 12. unleſs, after 


the nonſuit, he were arraigned at the King's ſuit upon the 
appeal, and acquitted. C's. Lzt. 139. a. 
3. So if the plaintiff, in an appeal of mayhem, be non- 
ſuit after appearance, it is peremptoryz for the words 
therein are felnoice mayhemavit, Co. Lit. 139. a. 

4. A nonſuit after appearance is alſo peremptory in a 
nativo habend?, and the nonſuit of one plaintiff in that 
action nonſuits both zn favorem libertatis ; for in a libertate 
probanda ſuch nonſuit is not peremptory, neither is the 


$s & nonſuit 
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it Caveat fibi reus deficiens, gueod infra 15 dies terram 
Juam cuptam in manum Domini Regis repiegiet, quod ft non 


fecerit, ad calumniam petentis proximo die placiti amittit 


ſeiſinam terre ſicut per defaltam Et iſta defalta wvaca- 
tur Gallice nonplevine & aquipollet naturaliter defaite® 
þ3/t defaltam. Hengham in Magn. cap 8. 

* Non ponendis in allifis x juratis, is a writ foun- 


ded upon the //azute of Weſtminſter 2. cap. 38. and Ar-| 


ticuli ſuper Chartas, cap. 9g. which is granted upon di- 
yers Cauſes to men for the freeing them from af/izes and 
juries, particularly by reaſon, of their old age. 
F. N. B. fol. 165. and the Regiſter, fol. 100, 119, 181, 
133. 

Non pzocedendo ad aſſiſam Rege inconſulto, Is a 
writ to ſtop the trial of a cauſe appertaining unto one 
that is in the King's ſervice, &c. until the Line's plea- 
ſure be farther known. Regi/?er, fol. 220. 

Non p2os, If a plaintiff in an ation, doth not de- 
clare againſt the defendant within reaſ..nable time, a rule 
may be entered againſt him "by the detendant's attorney 
to declare ; and thereupon a non pros, &c. Pradtif. Solic. 
222. And a plaintiff may enter a non pres againſt one 
defendant, where there are two that ſever in their pleas, 
before the record of the cauſe is ſet down by nift privs to 
be tried at the afſizes: but it 1s ſaid* there cannut be a 
271 pros at the trial at the aſſizes. 3 Salt. 246. I ho' 
in action againſt ſeveral defcndants, it has been ruled 
otherwiſe, , 2 Salk. 456. Neon profſes have been frequent 
upon informations ;z but never upon indictments, till the 
reign of King Charles Ii. 1lid. See Nolle poſcgui, 
and Nonſuir, Taka] 

Non-reſidence, Is applied to thoſe ſpiritual perſons 
that are not reſident, but do abſent themſclves wiltully. 
by the ſpace of one month together, or two months at 
ſeveral times in one year, from their dignities or bene- 
fices, which is liable to 'penalties, by the ſtatute againſt 
non-reſidence. 21 H. $. c. 13. But chaplains: to the 
King, or other great perſons, mentioned in this ſtatute, 
and the 25 H. 8. c. 16. may be non-reſident on their 
livings 3 for they are excuſed from reſidence whilſt they 


attend thoſe that retain them: And biſhops are not pu- | 


niſhable by ſtatute for non-reſidency ; but if a biſhop hold 
a deanry, parſonage, &c, in commendam with his biſhop- 
rick, he is puniſhable by the ſtat, 21 H, 8. for non-reti- 
dence on the fame. Alſo where biſhops are non-reſident 
on their biſhopricks, they are liable to eccleſiaſtical cen- 
ſure ; and the King may iſſue a mandatory writ for their 
attendance thereon, and compel them to it by ſeizing 
their temporalties, a notable precedent whereof we have 
in the caſe of the biſhop of Fereferd, in the reign of 
King Henry 3. 2 Inf. 625. See Reſidence, | 

Non-reſidentia pzo Clericis Regis, 1s a writ di- 
rected to the ordinary, charging him, not to moleſt a 
clerk employed' in the King's fervice, by reaſon of his 
non-refidence. Reg. Orig. fel. 58. | | 

Non ſane memo2y, (Nox jane memorie,) Is an ex- 
ception taken to any act, declared by the plaintiff or de- 
mandant to be done by another, and whereon he grounds 
his plaint or demand: And the effect of it is, that the 
party that did that at, was mad or not well in his wits 
when he did it, or when he made his laſt will and teſta 
ment. See Jon compos mentis, | 

Nonſenſe, Where a matter ſet forth is gramma- 
tically right but abſurd in the ſenſe, and unintelligible, 
we cannot reject ſome words to make ſenſe of the reſt, 
| but muſt rake them as they are; for there is nothing ſo 
abſurd and nonſenſical, but what by rejeQting and omit- 

ting may be made ſenſe; but where a matter is nonſenſe 
by being contradictory and repugnant to ſumewhat pre- 
_ cedent, there the precedent matter which is ſenſe {hall 
not be defeated by the repugnancy which follows, but 
that which is'contradictory ſhall be rejeted ; as in cject- 
ment where the declaration is of a demiſe the 29 ot 7a- 
nuary, and that the defendant pe/tea, ſcilicet the 1ft of 
Tanuary, ejected him ; here the /ſcilicet may be rejected 
as being expreſsly contrary to the poſtea, and the prece- 
dent matter ; fer Holt Ch. J. 1 Saik. 324. Trin, 2 Ann. 
B. R. Wat v. Aland. ——But per Powell J. Wards un- 
neceſlary might in conſtruction be omitted or rej.ed, 


I 


See + 


| were not ſo originally, 
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thu” they are not repugnant or contr2 
teris omnibus agreed wich the Ch. J. mou a od ; 
Jon folvendo pecuniam, av quam clerics nnulita: 
tur p20 non refidentia, ls a writ prohibiting an g,02 
nary to take a pecuniary mulct, impoted upon 4 clerk f 
the King's for non-reſidency, Reg. of Writs, fol 5 
Non-[uit, (Non e/l proſecutus, &c.) Is a Hs 
of the luit by the plaintiff or demandant, moſt colmtnk 
upon the dulcovery of ſome error or defeR, when t| . 
matter is fo far proceeded in, as the Jury is ready ac the 
bar to deliver their verdict. The Civilians term ir Li y 
renunciationem. Cowell. bo 
_ Whete a plaintiff is demanded and doth not apyear, 1 
is ſaid to be nonluit; and this uſualiy happens, =o Fan 
upon the trial, and when the jury are ready to give the: 
verdict, the plaintitf diſcovers tome error or-delect in "4 
proceedings, Or is unable to prove a material point, * for 


| want of a neceſlary witneſs, &c, and thereupon the plain- 


tiff may be demanded, (as he muſt be) his default 1s recorgeg 
by the ſecondary, and the entry 1s 77 mijericordia Quia nom 
proſecutus eſt breve ſuum ; upon which the defendant =3 
covers his colts again{t him z but this arifing from lome- 
{uppoled neglect or -overſight, the plaintiff, eXCePt in 
ſome paiticular caſes, is not barred from commencino x 
new action. For the form 'of the entry, fee Cz, Jac 
213. 2 Leon. 177. 4 414. 86. 2 Salk. 45. 

Where a plainuit is nonfuit, if he will again proceed 
in the ſame caule, he muſt put in a new Ceclaration ; for 
by his being nonfuit, it ſhall be intended that he had no 
ſuch cauſe of ſuit as he. declared in, and fo that Gdecla. 
ration js void, and he hath no day in court, 2:Lit, Rep. 


231. _ 3 Bac. Ab. 679. 


1. Who may be nonſuit ; and in obat ations, and at 
what time there may be a nonſuit, | TEES 
2. How far the nonſuit of one ſhall be the nonſuit of an- 
other ; and how far a nonſuit for part of the thing in de- 
mand ſhall be a nonſuit for the whole, © + 6: 64 
3- Of the effeft of a nonſuit ; and of its being a tempa- 


rary bar. 


I. Who may be nonſuit ; and in what a&ims, and dt 
what time there may be a nonſutt. oa 


It is every where agreed, that the King being in ſup- 
polition of law always preſent in court, cannot be non- 
ſuit in, any. information or ation wherein he himſelf is 
the ſole plaintiff; but it is held, that any informer gui 
tam, or plaintiff in a popular action, may be nonſuit, as 
well in reſpect of the King as of himſelf. Bro. Nonſut 
68. Co. Lit. 139. b. 2 Rull. Abr. 131. 

If an infant bring an aſliſe by guardian, although the 
infant diſavow the ſuit in proper perſon, yet no nonſuit 
ſhall be awarded. 39 4/7. pl. 1. 2 Rell. Abr. 130. d.C. 

Where an executor need not name himſelf executor, 
he ſhall pay coſts upon a nonſuit, and the naming him- 
ſelf executor ſhall not exempt him from it. 6 4%, 
I81. 

If an attorney of the Common Pleas ſues an action 
theie, he ſhall not be demanded, becauſe he is ſuppoſed 
always preſent aiding the court. 2 H. 6. 44. b. 1 Kel. 


| Abr. 581. 5. C. 


A perſon may be nonſuit in a writ of error. 2 all. 
Abr. 130. 1 $14. 255. S. P, | 

A perſon may be nonfuit in a writ of falſe judgment. 
20 H. 6. 18. b. 2 Roll. Abr. 130. S. C. | 

One cannot be nonſuit in an action in which he is not 
an actor. or demandant; and tho” he afterwards becomes 
an actor, yet not being originally ſo, he cannot be nonſuit 
as an avowant z ſo of garniſhees who become actors, but 
22 Ed. 4. 10. 

So if a perſon outlawed hath a charter of pardon, and 
ſues a ſcire facias againſt the party, tho' hereby he 1s an 
aCtor, yet he cannot be nonſuit. 2 Rell. Abr. 130. 

'$o if a man traverſe an office he cannot be: nonſuit, 
although he is an aQtor, for he had no original pending 
againſt the King. 2 Roll, Abr, 130. Dyer 141+ pl. 47- 


| this 1s made a guare. 
But 
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: etition of right againſt the King the plaintiff 
 ank. II =, > 2 Roll. Abr. 130. 
L 1 an audita querela, to avoid a ſtatute, the plaintiff 
may be nonſuit, for he is plaintiff in this ation. 47 
es nihils returned to a ſcire facias on a charter of 

rdon, the plaintiff does not appear, he ſhall be nonſuit ; 
for the ſtatute ordains, that upon his appearing he ought 
to count againſt the defendant. 45 £4. 3. 16. 

At the EC mmon law, upon every continuance, or day 
ven over before judgment, the plaintiff was demandable, 
-1d upon his non-appearance might have been nonſuit. 
Co. Lit. 139. b. That if at Common law he did not like 
the damages given by the jury, he might be nonſuit. 
s Med. 208. s." '2 "Pap 

But now by the 2 Hen. 4. cap. 7. it is enacted in the 
words following : * Whereas, upon verdict found before 
any juſtice in aſliſe of novel diſſeiſin, mort danceſtor, or any 
other ation whatſoever, the parties before this time have 
heen adjourned upon difficulty in law, upon the matter ſo 
found ; it is ordained and eſtabliſhed, that if the verdict 
paſs againſt the plaintiff, that the ſame plaintiff ſhall not 
be nonſuited.” 

But notwithſtanding this ſtatute, it hath been held, that 
the plaintiff may be nonſuited after a ſpecial verdict, or 
after a demurrer and argument thereupon, Co. Lit. 139. 
» Jon, 1. 2 Roll. Abr. 131-2. 3 Leon. 28. and fee 2 

awk. P. C. 184. 

If there be judgment to account, and auditors aſſigned, 
and thereupon a capias ad computandum, the plaintiff cannot 
be nonſuited on the original, becauſe the original is deter- 
mined by the judgment to account. 2 Roll. Abr. 131. 
See Co. Lit. 139. b. 

Stat. 14. Geo. 2. cap. 17. ſet. 1. Where an iſſue is 
joined in an action at law in any court of record at 

eftminſler, the court of great ſeflion for the principality 
of Iales, the court of great ſeſſion for the county palatine 
of Chefter, the court of common pleas for the county pa- 
latine of Lancaſter, or the court of pleas for the county 
p_ of Durham, and the plaintiff ſhall neglect to bring 
uch iſſue on to be tried according to the courſe of the 
faid court ; it ſhall be lawful for the judges of the faid 
courts reſpeCtively, upon motion in open court (due notice 
having been given thereof ) to give the like judgment for 
the defendant as in caſes of nonſuit ; unleſs the judge ſhall 
upon reaſonable terms allaw further time for the trial of 
ſuch iſſue; and if the plaintiff negle& to try ſuch ifſue 
within the time allowed, then the judge ſhall give judg- 
ment as aforeſaid, 

_ 8, 2, All judgments, given by virtue of this aCt, ſhal] 
be of the like effect as judgments upon nonſuit, 

Set. 3. The defendant ſhall upon ſuch judgment be 
awarded his coſts, in any action where he would upon 
nonſuit be intitled to the ſame. 

$:. 4. No indictment, information, or cauſe ſhal) be 
tried at ni/i privs before any judge of afliſe or nt prius, or 
at the ſittings in London or Weſtmin/ter, where the defen- 
dant reſides above 40 miles from the ſaid cities reſpective- 
7: will notice of trial in writing has been given 10 

ys before. 

$2. 5, In caſe any party ſhall have given ſuch notice 
of trial, and ſhall not afterwards duly countermand the 
me in writing ſix days before ſuch intended trial, every 
ſuch party ſhall be obliged to pay unto the party to whom 
ſuch notice was given, the like cofts as if ſuch notice had 
not been countermanded. | 


2. How far the nonſuit of one /hall be the nonſuit of an- 
her; and how far a nonſuit of part of the thing in demand 
ſhall be a nonſuit of the whole. 


| In real or mixt ations, the nonſuit of one demandant 
it the nonſuit of both ; but he that makes default ſhall 
e ſummoned and ſevered ; but regularly in perſonal ac- 
tons, the nonſuit of the one is the nonſuit of both. Co. 


#.139. 2 Inſt. 563. 2 Roll, Abr. 132. Several caſes 
to this purpoſe. | 


ut 11 perſonal aCtions brought by executors, there 
ſhall be ſummons and ſeverance, becauſe the beſt ſhal] 


OL, II: 
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be taken for the benefit of the dead ; and fo it is in ation 
of treſpaſs, as executors for goods taken out of their own 
poſſeflion. Like law in account, as executors by the 
receipt of their own hands. Co. Lit, 139. a. See Exe: 


euto2s, | | 


In an audita querela concerning the perſonalty, the hon- 
ſuit of the one is not the nonſuit of the other ; becauſe 
it goeth by way of diſcharge, and freeing themſelves, and 
therefore the default of the one ſhall not hurt the other. 
Co. Lit. 139. In an audita querela, = facias, attaint, 
the - wag of one ſhall not prejudice the other. 6 
Co. 26. 

In a guid juris clamat, the nonſuit of the one is the 
nonſuit of both ; becauſe the tenant cannot attorn accord - 
ing to the grant, C9, Lit. 139. a. 

An appeal againſt divers, whether they plead the ſame 
or ſeveral iſſues, it hath been adjudged, that a nonſuit 
apainit one, at the trial of any one of the iſſues, is a non- 
ſuit as to all, becauſe a nonſuit operates in nature as a re- 
leaſe of the whole. Cro. Eliz, 460. pl. 6. Dyer 120. 
2 Roll. Abr. 133. 1 Sid. 378. 

A latitat was ſued out againſt four defendants in treſpaſs, 
the plaintiff was nonſuit for want of a declaration, and 
the defendant's attorney entered four nonſuits againſt him 5 
and it was held to be irregular, becauſe the treſpaſs is joint ; 
and tho' the plaintiff may count ſeverally againſt the de- 
tendants, yet it remains joint 'till it is ſevered by the count; 
2 Salk. 455. There is a nonſuit before appearance at the 
return of the writ, or after appearance at ſome day of 
continuance. Co, Lit. 138. b. | | 

It is laid down as a general rule, that a nonſuit for part 
is a nonſuit for the whole ; but it hath been held, that if 
a defendant plead to one part, and thereupon iſſue is join- 
ed, and demur to the other, the plaintiff may be nonſuit 
as to one part, and proceed for the other. 2 Leon, 177. 
Hob. 180. 5x | | 

IF in debt the deſendant acknowledges the aQion as to 
part, and joins ifiue as to the reſidue, and the plaintiff 
hath judgment for that which is ſo confeſſed ; but there 
is a ceſſat executio, by reaſon of the damages to be aſfleſled 
by the jury ; if the plaintiff be nonſuited in this ifſue, this 
ſhall be a nonſuit for the damages to be given, becauſe 
that he had Jongmene. 2 Roll. Abr. 124. 


If in trover 


to others that he had them of the gift of the plaintiff, 
and as to the reſt, Not guilty; and as to the firſt, the plain- 
tiff enters non vult ulterius proſequt ; this amounts only to 
a retraxit, and is no nonſuit, ſo as to bar the plaintiff 
from proceeding on the other parts of the plea, on the 


rule, that a nonſuit for a part is a nonſuit for the whole. 


2 Leon, 177. Sir Fohn Sands v. Paſcal Brocas, 


3. , the effett of a nonſuit ; and of its being a tet 
porary bar, | 

A nonſuit, as hath been obſerved, is regularly no per- 
emptory bar ; but the plaintiff may, notwithſtanding, com- 
mence any new action of the fame or like nature ; but this 
general rule hath the following exceptions : 

I. It is peremptory in a gquare impedit ; and in that 
aQtion a diſcontinuance is alſo peremptory ; and the reaſon 
is, for that the defendant had, by judgment of the court, 


a writ to the biſhop, and the incumbent, that cometh ia. 


by that writ, ſhall never be removed ; which is a flat bar 
to that preſentation. Co. Lit. 139. a. 

2. Nonſuit in an appeal of murder, rape, robbery, &c. 
after appearance, is peremptory, and this 1 favorem wvitee ; 
but the nonſuit of the plaintiff in an appeal is not ſuch an 
acquittal on which the defendant ſhall recover damages 


againſt the abettors, by J/e/im. 2. y— 12. unleſs, after 
ing's ſuit upon the _ 


the nonſuit, he were arraigned at the 
appeal, and acquitted. Co. Lit. 139. a. 

3. So if the plaintiff, in an appeal of mayhem, be non- 
ſuit after appearance, it is peremptory; for the words 
therein are felnoice mayhemavit, Co. Lit. 139. a. 

4. A nonſuit after appearance is alſo peremptory in a 
nativo habendo, and the nonſuit of one plaintiff in that 
action nonſuits both in favorem libertatis ; for in a libertate 
probanda ſuch nonſuit is not peremptory, neither is the 


5 % nonſuit 
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or divers goods the defendant pleads, that 
as to ſome of the goods they were fixed to his freehold, as 
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non-ſuit of one plaintiff the nonſuit of both, 
139. a. Cre. Eliz. 881. 

5. Such nonſuit is alſo peremptory in an attaint, but a 
diſcontinuance in an attaint is not ; becauſe there is a 
judgmenr given upon the nonſuit, but nut upon the dil- 
continuance. Co. Lit. 139.4. 

For more learning on this ſubje?, ſee 15 Vin. Abr. tt. 
Nonſuit ; and ſee Tolls, Damages, P2cees., 

Non ſum infounatus, Sec Jntorinatus nn fin, 

Non-tenure, 1s an exception to a count, by ſaying, 
that he holdeth not the land fpecified in the count, or at 
leaſt ſome part of it. 25 E. 3. flat. 4. cap. 16. If. 
Symbol. fart 2. "tit. Fines, ſet. 138. makes mention of 
non-tenure general, and non tenure fpecial. Special non- 
tenure is an exception, alledging, tha: he was not tenant 
the day when the writ was purchaſed. A'n-tenure general, 
is when one denies himſelf ever to have been tenant to the 
land in queſtion. Cowell, edit. 1727. See 15 Vin. Abr. 
tit, Non-tenure. | 

Nom-term. (Non-terminus) is the time of vacation be- 
tween term and term ;z it was wont to be called the time 
or days of the King's peace. Lamb. Archaiomom. fol. 120. 
And that theſe were in the time of Edward the Con- 
feſſor, ſee there. This time, by the Romans, was called 
Juflitium or ferie, or dies nefaſti ; Ferig appell.ri notum ef 
tempus illud, qued forenſibus negotits & jure dice do vaca- 


Ce. Lit. 


bat ; earum autem ali jolennes erant, alia repentine. Bril- | /{ 


ſon de verb. Signif. lib. 6. Weſenbec. paratit. de Feriis, 
num. 6. 7 

Nook of land, (Noa terre) Univer/is pateat quol ego 
7. que fui uxor WI. B. tradidt, &c. H. A. unum meſ}. 
& unam nokam terre cum pertin. in vilia de M. Dat. apud 
Sodynton, 5 E. 3. In an old deed of Sir /Yalter de Ped- 
werdyn, 12 acres and an half were granted for a nook 
of land ; but the quantity was not certain. 1/l; gu tenu- 
erunt dimidiam virgatam terre, vel nocatam terre, vel cota- 

ium de bondagii tenura. Dugd. War. p. 665. 

Noxfolk, Nowich, and Suffolk, Who may buy in- 
firuments for fiſhing in Norfelk, 31 Ed. 3. 2. 3. c. 2. 

Worſted makers in Norwich may have two apprentices, 
12 i. 9. ct: | | 

For rebuilding the houſes in Norwich, 26 H.8. c. 8. 

Biſhop of Norwich chargeable with the colleCtion of the 
King's tenth, 32 HH. 8. c. 47. | 

Only weavers in Nerfolk may buy worſted yarn in Nor- 
wich or Norfolk. 33 H.8. c. 16. 1 Ed. 6. c. 6. 

Regulations relating to the making of hats, dornecks 
and coverlets in Nerwich and Norfolk, 5 & 6 Ed. 6. 
624» 

At what prices corn and grain may be exported from 
Nerfolk and Suffolk, 1 El. c. 11. ſet. 11. 

Veſſels anchored on the coaft of Norfolk and Suffolk, 
where forfeited, 13 El. c. 11. ſed. 4. 

For repairing the ſea-banks and fea-works in Norſk, 
27 EL. £24. a Oe 

Regulations of the ſtuff manufactures and of elec- 
tions, 9 Geo. I. c. 9. | 7 

Who are excuſed being ſheriffs, 9 Gee. 1. c. 9. . 3+ 

For repairing the walls, bridges, &c. 12 Geo. I. c. 15. 

EleCtions, &c. regulated, 3 Geo. 2. c. 8. 

None but inhabitants to be elected ſheriff of Norwich, 
3 Geo. 2. c. 8. ſet. 11. | | | 
For building the ſhire-houſe in the county of Norfolk, 
20 Geo. 2. c..21. _ 

NoNoy, As much as to ſay, Northroy, that is, the 
northera King : The third of the three Kings at arms ; 
and his office lies on the northſide of Trent, as Clarentius 
on the ſouth: He is mentioned in the ſtatute 14 Car. 2. 
cap. 33- See Nerald. 

Nozhampron, Statutes made there, 2 £9. 3. for build- 
ing the town, 27 Hen. 8. c. 1. 27 Car. 2. c.1. 

Nonthieech icyool, in the county of Glouce/ter, how 
founded and 1incorporated, 4 Fac. 1. c. 7. 

Nowhumberland and nozrhern counties, Proceſ, of 
outlawry to be awarded againſt felons dwelling in Tndale 
and Hexhamphire, 2 H. 5. c. 5. | 

Againſt thoſe of Riddeſdale, g H. 5. c 7. | 

Gathering of head-pence by the ſheriff of Nerthumber- 
tand, prohibited, 23 H. 6. c. 6. 


{ 


that it May come on 1n courſe to be ſpoken untos 
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Proceſs of the warden court ſhall only be executed in 


Cumberland, IV, l 
reg” uy Le” e/tmorland, Northumberland and Newcaſtle, 


Tindale made part of Northumberland 
to find ſurety to and to the law, x1 7; - the farmers 


The county court ſhall be kept at Almwick, 4fF RE | 


SW 
The ſheriff ſhall account as other ſheri 
Ed. 6. c. 34. a9 6,2 & 3 
Inquiry in the decay of houſes and ti i 
northern counties, 2 & 3 P.& MM. c. x. "my = 
/ lexbamhire united to Northumberland, 14 EL. cx 
Cummiſſton- to inquire of the decay of houſes in h 
northern parts, 23 El. c. 4. way 
Burning corn, &c, made felony in the n 
ties, 43 El. c. 13. d Is Is 
For repreſiing robberies in the northern counties 
EL. c. 44 95 
Provitions for preventing theft and rapine y 
northern borders, 7 Fac. 1.'c. 1. 13 & TT Car, __ W 
29 & 30. Car.2. c.2. 24 Geo. 2. c. 57. hates 
Benefit of clergy taken from notorious ſpoil-takers in 
Northumberland, &c, or Juſtices of aſſiſe, &c, may tranſ- 
port them not to return, 18 Car. 2. c. 3. 
The acts for preventing theft and rapine on the north 
borders ſhall be deemed publick as, 6 Gee. 2. c. = 


ef. 10. 

Novh Wales, See Wales, 

Nowich, See Nouivik, 
J2ole, Slitting or cutting it off, where felony, 22 & 
23 Car. 2. c. 1, See Maiming. 

Notary, (Votarius) mentioned in ſtat. 27 Edw. 3 
cap. 1. Is a (cribe or ſcrivener that takes notes, or makes 
a thort draught of contracts, obligations or other inftru- 
ments, Clauf. Edw,. 2. m., 6. Schedula conſuta eidem 
memb. de notarits 1mperialibus non adnittendis, At this day 
we call him a notary or publick notary, that atteſts deeds or 
writings, to make them authentic in another country, but 
principally in buſineſs relating to merchants. Cell, 
edit. 1727. | | 

Note of a ſine, Nota finis, Is a bricf of a fire made by 
the chrrographer before it be ingrofſed ; the form whereof 
lee in Weſt. Symbol. part 2. tit. Fines, ſet. 117. 

Notes promillozw, See Bills of exchange, 

Not guilty, See Non eft culpabilis. 

J2otice, Is the making ſomething known, that a ma 
was or mizht be Ignorant of before : And it produces di- 
vers effects; for by it the party that gives the ſ.me, ſhall 
have ſome benefit which otherwiie he ſhould nut have 
had : And by this means, the party to whom the notice is 
given, is made fubject to ſome ation or charge, that other- 
wiſe he had not been liable to, and his eſtate in danger 
of prejudice, C9. Lit. 30g, Tac, 

"The plaintiff and defendant are both bound at their 
peril to take notice of the general rules of przCice of 
this courtz but if there be a ſpecial particular rule of 
court made for the plaintiff, or for the defendant, he for 
whom the rule is made ought to give notice of this rule 
unto the other ; or elſe he is not bound generally to take 
notice of it, nor ſhall be in contempt of the court, als 
though he do not obey it. 2 L. P, R. 204. cites Paſch. 
24 Car. B. R. | 

If a declaration be engrofled and put into the office, al- 
though it be not filet, yet is the defendant's attorney 
bound to take notice of it. dich. 22 Car, B. R. Fot 
it is the duty of the plaintiff's attorney to put the declara- 
tion into the office, and the officer in the office is to file 
it; and though it be not filed, yet may the defendant's 
attorney take a copy of it. 2 £. P. R. 235. 

Tte plaintiff or defendant are both bound to take no- 
tice of ſuch rules of the court as do concern the procced- 
ings of their cauſe, at their own perils. 2 £. P. R. 2.36. 
cites Fill, 22 Car. B. R. 

When counſel are to argue a matter in law in courts, 
the judges ought to have notice thereof given unto them 
before the day, except it be where the court have ap- 
pointed a ſet day for it: Or if there be not fuch notice 


given, then the cauſe is to be put in the paper of _— 
afcrs 


23 Gare 
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R. And by putting it in the paper the judges 
for they have a paper of the cauſes to be ſpo- 
ken to 1N MAttEr of law, the day before they be ſpoken to, 

, the officer of the court, 2 Lo PR: 2:30; OT. 
rhen either the plaintiff or de/endant doth intend 

move the court in any matter which may prove dil- 
table, the party that then intends to move ought to 
-» notice to the other party, that he doth intend to 
266: the court in it, and to expreſs for what he will 
—_ and when. Mich. 1650. B. S. that he, againſt 
whom the motion is to be made, may not be ſurprized, 
but may have time to provide, and may attend the court 
to defend himſelf, and anſwer the motion, which the 
court will give him time to do; fo that if ſuch notice be 
not given him, the motion will be to no purpoſe as to the 
deciding of the difference in queſtion. 2 L. P. R. 238. 

One is not bound to give nutice to another of a rule 
of court made againſt him, except part of the rule be, 
that notice ſhall be given unto him of the rule. Trin, 
i651. B. $, For it is intended, that his attorney, or 
ſollicitor, WAS in court when it was made, and that he 
did take notice of it from them; or elſe, that there 
needs no notice in the caſe, becauſe the party ought to 
' have done that which he was ordered to do, with the rule 
made in the caſe. 2 £L. P. R. 239, 240. 

A writ of error was ſued out and allowed about the 
very fame time that the execution was ſerved, but be- 
fore: The court was of opinicn, that being ſued out and 
- allowed before the execution was ſerved, it muſt be ſet 
aide, though the defendant had no notice of it, 
473. Trin. 11+ Geo. Morfoot v. Chivers, 

A motion was made to enlarge a rule, but the party 
not coming on the day on which the rule was made to 
ſhew cauſe, and having given no notice of the motion, the 
court refuſed to enlarge the rule *till notice given ; for that 
in ſuch caſe notice ought always to be given. Rep. of 
Praftice in C. B. 67. Mich. 4. Geo. 2. Dale v. Careleſs. 

On a motion in arreſt of judgment the laſt day of the 
term, the court ſaid, that no motion in arreſt of judg- 
ment ſhould hereafter be made on the laſt day of the 
term without notice. Rep. of Pra. im C. B. 106, 107. 
Trin. 7 & 8 Geo. 2. camp, qui tam, &c. v. Gale. 

For learning more on this ſubjett, ſee 16 Vin. Abr. tit, 
Notice, 

Nottingham, For rebuilding the town, 27 Hen. 8. 


24 Cor. B 


* 6.4 
Novale, Seems to be land newly ploughed, that with- | 


out memory of man hath not been tilled ; and ſometimes 
it ſignifies fallow land, that is, land which hath been 
ploughed for two years, and lieth fallow afterwards for 
one year, or that which lies fallow every other year ; 
and 1s called novale, becauſe the earth nova cultura pro- 
ſeinditur ; or it lies fallow cauſa novandorum fruftuum. 
Cowell, edit. 1727. | 

Nova oblata, See Oblata, 

Novel allignment, ( Nova aſſignatio, ) Is an aſſignment 


of time, place, or ſuch like, otherwiſe than as it was be- 
fore in the writ A//igned. Bro. Treſpaſs, 122. 

Novel affignment is in the nature of a replication, and 
it is uſed for the better ſetting down, and aſcertaining of 
the time and place, &c. which was not before aſligned, 
but generally in the declaration. Reg. Plac. 109. c. 3. 
As when the plaintiff declares of treſpaſs clauſum fregit, 


cutting down graſs, .&c. in ſuch a pariſh and county, | /! 


the defendant pleads and ſays, that the place where, &c. 
are 10 acres of, &c. and are in his own freehold, per 
quod he entered, 6c. as into his own freehold, &s. Keg. 
Plac. 109. cap. 3- Then the plaintiff ſays, the cloſe 
and place where, Ec. are 20 acres of, &c, lying in the 
pariſh of, &c, and called ard known by the name of, 
&c. other than the ſaid acres mentioned in the defen- 
dant's plea, and for that the defendant hath not anſwered 
to the treſpaſs in the 20 acres newly afligned, the plain- 
tif pet” judic” & dampna ſua occaſime tranſgr” ibid. To 
this new aſſignment the defendant muſt plead, it he hath 
any thing in bar thereof. 7614. cites Br. tit. Treſpaſs. See 
16 Vin. Abr, tit, Novel Afignment, 
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Novel difleifin, Such aſe, and af 


where and before whom to be taken, 


ſe of Moridanceſlery 
A. C.g H. 3. co 
i2, St, Weſtm. 2, 13E4d. 1. }t. i. c. 10, 30. 
May be adjourned for difficulty, 3. C. 9 H. 3- £12, 
2 i. 4. 6:7. 
Re-diſleiſin, how to be inquired 
H. 3 c3-.'13 Ed. 1; 1. c. 26. 
In what caſes an affile of novel diſſcifin lies, 
I. 3 Ed. 1. c. 24. St. Weſim. 2. 
25, 46. 
And at what times, 3 £4. 1. c. 5r. 13 E4. 1. Rt, 
Cc. IO, JO. 
Tenants may plead by bailiff, 13 Ed. 1. Pe. 1. c, 2e, 
34 Ed, 1. /, g I2 Bd. 2. ft b, bs Þ A : 
The danger of taking a falſe exception, 13 E4. 1. f#t. 
I. c. 25. 34 Ed. 1. ft. 1. De conjunfim foffat,” 
Ihe record, how to be certihed, and re-examined, 
13 84.1; ff. 1;'c 28; 
What tne judgment on a difleiſin with robbery or force, 
3:£4..1; £37 4-8. 4. © $- | | 
What to be done on a plea of jointenancy, 34 Ed. 1. /f, 
I. De conjunttim feoffat', 
An afhie of novel difſciſm given againſt the pernor 
of the profits, 1 R. 2. c. 9. 4 1.4. c. 7. 11 H. 6, 


C, 


of and puniſhed, 29 


St. W:/tm, 
I'3 Ed, I, C, 18, 


JI” 
#0 6 be taken againſt the patentee of the crown, 1 Hen, 
&«. & $: 

Copies of the panel to be delivercd to the parties ſix 
days before the ſeflions, 6 H. 6. c. 2. 

See Alliſe of Novel Dilleitin, and Dilleifin, 
Novcliae, 'T hoſe conſtitutions which were made b 
emperors after the publication of the Theodefian Code, 
were called Novella. Aciurſins calls the Fultan edition by 
that namez and that barbarous tranſation which wag 
made in the time of Bygaius, he calls the authenticks, which 

are books of the Civil law. Cowell, edit. 1727. | 

Noyles, N? perſon ſhall put ary noyles, flocks, thrums, 
hair, or other deceivable thing into any broaa woollen cloth, 
of ce. 22 Jac: 16. | . 

Nuces coiligere, To gather ſmall nuts, or hazle 
nuts. [his was one of the works or ſervices impoſed upon 
inferior tenants. Paroch. Anttq. þ. 495. 

Jude contract, (Nudum pattum) Is a bare promiſe 
of any thing without any conlideration ; and therefore we 
lay, Ex nudo pacto nom oritur actio, Cowell, edit. 1727. 
See Tonlideration, 

Nude matier. See Matter, 

Nul tiel record, ls the plea of a plaintiff, that there 
is no ſuch record, on the defendatit's alleging matter of 
record in. bar of the plaintiff's action, See Failure of 
record, | 
Jumerum, Crvitas Cant. reddidit 247. ad numerum, 


Domeſday ; that is, by number or tale, as *tis called, 


And Libre penſate vel ad fundus, was by weight. Pe- 
cunia in numero, ad numerum, numerata was the an- 
cient and uſua] reſervation, and ſuppoſed to be intended 
in all grants, unleſs the contrary was expreſied, Vide Hale 
of Sheriff's Accounts, pag. 25, _ | 
Nummata tcrrae, 1s the ſame with Denariatus terre, 
and thought to contain an acre; Scatis me (ſc. Will, 
Longeipee) dedifſe & conceſſiſſe eccleſie S. Mariz de Wal- 
ſingham & canontces ibidem Deo ſervientibus in perpetuam 
Eleemoſynam 40 nummatas terre in Walſingham, gue 
uit Archetel & Brinig fratris ejus de focca Wihutune, libere, 
quiete & honorifice abſque omni ſervitio & omni conſuetudine, 
Spelman. 
FNummata, Significs the price of any thing by money, 
as denariata doth the price of any thing by computation 
of pence, and librata by computation of pounds, Corwe!!, 
edit, 1727. | 
Nummus, a penny. 1d. ib, AZet. It. an. TO95, 
Nun, (Nonna,) Signites a holy or conſecrated virgin, 
or a woman that hath by vow bound herſelf to a ſingle 
and chaſte life in ſome place and' company of other wo- 
men, ſeparated from the world, anddevoted to an eſpecial 
ſervice of God by prayer, faſting, and ſuch like holy ex- 
erciſes. . St, FHierom tells us this is an AZgyptian word, 
as Hoſpinian recordeth of him in the book De Qrigine & 


Progreſſu Meonachatus, fol. 2, 


MNuncu 


NU S 


Nuncupative will, See Ui!, 

Juper obiir, 1s a writ, that lies for a coheir, being de- 
forced by her coparcener of lands or tenements, of which 
the grandfather, father, uncle, or brother to them both, 
or any other their common anceſtor, died| ſeiſed of an 
eſtate in fee-ſimple.) See the form of the writ Reg. Orig. 
fal. 226, &c. and Fitzh. Nat. Brev. fol. 197. But if the 
anceſtor died feiſed in fee-tail, then the coheir deforced 
ſhall have a formedon. [bid, But where the anceſtor was 
once ſeiſed, and died not poſlefled of the pofſeffion, but in 
reverſion ; in ſuch caſe a writ of ratonabilt parte lies for 
the party. : 

Nuſance, (Nocumentum, Fr. nuire, nocere,) Signifies 
not only a thing done, whereby another man is annoyed 
in his free lands or tenements, but the affiſe or writ lying 
for the ſame, F. N. B. fol. 183. And this writ de nocu- 
mento, or of nuſance, is either fimply de nacumento, or de 
parvs nacumento, and then it is vicountiel. Old Nat. Brev. 
fol. 108, 109. F. N. B. fol. 183, 184. Britton calls it 
noſance, whom read, cap. b1, 62. Manwood in his Foreft- 
Laws, cap. 17. makes three ſorts of »uſance in the foreſt : 
The firſt is, nocumentum commune, "The ſecond, nocumen- 
tum ſpeciale. "The third, nocumentum generale. See Reg. 
Orig. fol. 197 & 199. Co. Rep. Williams's caſe, Inſtead 
of this now generally are brought actions of treſpaſs, and 
upon the caſe, Cowell, edit. 1927. * | 

A common nuſance is an offence againſt the publick, 
either by doing a thing which tends to the annoyance of 
all the King's ſubjeEts, or by neglecting to do a thing 
which the common good requires. 2 Roll. Abr, 83. 
3 Hawk. P. C. 197. 


1. What fhall be deemed a nuſance. 


2. Of the munragnd yo a nuſance ; haw a nuſance 1s to be 
removed or abated ; and how the offence is puniſhable, 


1. What ſhall be deemed a nuſance. 


It is clearly agreed, that keeping a bawdy-houſe is a 
common nuſance, as it endangers the publick peace, by 
drawing together diflolute and debauched perlons ; and 
alſo has an apparent tendency to corrupt the manners of 
both ſexes, by ſuch an open profeſſion of lewdneſs. 3 [n/f. 
205. Kitchen 11. 1 Hawk. P.C. 196. 

Alſo it hath been adjudged, that this is ſuch an offence, 
of which a feme covert may be guilty as well as if ſhe 
were ſole ; and that ſhe, together with her huſband, may 
be indicted and condemned to the pillory for keeping a 
bawdy-houſe 3 for the keeping the houſe does not neceſla- 
rily import property, but may fignify that ſhare of govern- 
ment which the wife has in a family as well as the huſ- 
\ band; and in this ſhe is preſumed to have a conſiderable 
part, as thoſe matters are uiually managed by the intrigues 
of her ſex. Salk. 384. The YPueen v. Iilliams. 

It is clearly agreed, that all common gaming-houſes are 
nuſances in the eye of the Jaw, being detrimental to the 
'publick, as they promote cheating and other corrupt 
practices, and incite, to idleneſs and avaricious ways of 
raining property, .great numbers, whoſe time might other- 
wiſe be employed for the general good of the community z 
alſo it hath been adjudged, that this is ſuch an offence, 
for which a feme covert may be indicted ; for as in the 
preceding cafe, the wife may be concerned in aQts of 
bawdry ; ſo here ſhe may be active in promoting gaming, 
and furniſhing the gueſts with all conveniencies for that 
purpoſe. 1 Hawk. P. C. 198. Trin. 2 Geo. 1. The King 
v. Dixon. | 

\ It ſeems to be the better opinion, that all common 
ſtages for rope-dancers, &c. are nuſances, not only becauſe 
they are great temptations to idleneſs, but alſo becauſe 
they are apt to draw together numbers of diſorderly per- 
ſons, which cannot but be very inconvenient to the neigh- 
| bourhood. 1 Aﬀfed. 76. 2 Keb. B46. 3 Keb. 464. 

1 Vent. 169. $ Med. 142. 1 Hawk. P.C. 198. 

But it ſeems the better opinion, that playhouſes having 
been originally inſtituted with a laudable deſign of re- 
commending virtue to the imitation of the people, and 
©xpoling vice and folly, are not nuſances in their own 


BE | 
nature, but may only become ſuch by acc; 
they draw together Fuch numbers of mrs 
Sc. as prove generally inconvenient to the 
Jacent; or when they pervert their origi 
Ye or moans, vicious and looſe charaQ 
tifu! colours to the imitation of the peop! | 
jeſt of things commendable, ſerious = wg yy" 
worth's Cull. part 2. vol. 1. fol. 220, 247.1 Rall F 2 
109. 5 170d, 142. Shin, 625, Dor 

And now, for the better regulating 
playhouſes, by 10 Geo. 2. it is enacted, 
perion, who ſhall for hire, gain, 
or perform, or cauſe to be acted, repreſented or performed 
any interlude, tragedy, comedy, opera, play, farce e 
other entertainment of the ſtage, or any part or og 
therein, in caſe ſuch perſon ſhall not have any hed th. 
tlement in the place where the ſame ſhall ve aceq =Y 
preſented or performed, wichout authority by virtue of 
letters patent from his Majeſty, his heirs, fiicceſſors or 
predeceflors, or without licence from the Lord Chamberlain 
of his Majeſty's houſhold, for the time being, ſhall be 
deemed to be a rogue and a vagabond, within the intent 
and meaning of the 12 nn. and ſhall be liable and {ub:. 
jet to all ſuch penalties and puniſhments, and by ſuch 
methods of conviction, as are inflicted on, or appointed 
by the faid act, for the punictment of rogues and vaga- 
bonds, who ſhall be found wandering, begging and mif- 
ordering themſelves, within the intent and 
the ſaid act.” 

And ed. 2. it is further enaQed, ©* That if any per- 
fon having, or not having a legal fetthement as aforeſaid 
thall, without ſuch authority or licence as aforeſaid, a&, 
repreſent or perform, or cauſe to be aRed, repreſented or 
performed for hire, gain or reward, any interlude, tra- 
gedy, comedy, opera, play, farce, or other entertainment 
of the ſtage, or any part or parts therein, every ſuch 
perſon ſhall, for every ſuch offence, forfeit the ſum of 
fifty pounds ; and in caſe the ſaid ſum of 5017. ſhall be 
paid, levied or recovered, ſuch oifender ſhall not, for the 
ſame offence, ſuffer any of the pains or penalties inflicted 
by the ſaid recited act.” 

And ef. 3. it is further enacted, *© That no perſon 
ſhall. for hire, gain or reward, act, perform, repreſent, or 
cauſe to be acted, performed or repreſented, any new in- 
terlude, tragedy, comedy, opera, play, farce, or other 
entertainment of the ſtage, or any new prologue or epi- 
logue, unleſs the copy thereof be ſent to the Lord Chan- 
berlain of the King's houſhold for the time being, 14 
days at leaſt before the acting, repreſenting or performing 
thereof, together with an account of the: playhouſe, or 
other place where the fame ſhall be, and i the time when 
the ſame is intended to be hrit ated, . repreſented or per- 
formed, ſigned by the maſter or manager, or- one of the 
maſters or managers of ſuch playhouſe or place, or com- 
pany of aCtors therein,” | 

And /e#. 4. it is further enated, + That it ſhall and 
may be lawful to and for the ſaid Lord Chamberlain for 
the time being, from time to time, and when and as 
often as he ſhall think fit, to prohibit the aCting, per» 
forming or repreſenting any interlude, tragedy, comedy, 
opera, play, farce, or other entertainment of the ſtage, 
or any aft, ſcene or part thereof, or any prologue or 
epilogue ; and in caſe any perſon or perſons ſhall, for 
hire, gain, or reward, a>, perform or repreſent, or cauſe 
to be acted, performed or repreſented, any new interlude, 
tragedy, comedy, opera, play, farce, or other entertain- 
ment of the ſtage, or any act, ſcene, or part thereof, or: 
any new prologue or epilogue, before a copy thereot ſhall 
be ſent as aforeſaid, with ſuch account as aforeſaid ; or 
ſhall, for hire, gain or reward, a&t, perform or repreſent, 
or cauſe to be atted, performed or repreſented, any in- 
terlude, tragedy, comedy, opera, play, farce, or other 
entertainment of the ſtage, or any at, ſcene, or part 
thereof, or any prologue or epilogue, contrary to {uch 
prohibition as aforeſaid ; every perſon ſo offending ſhall, 
for every ſuch offence, forfeit the ſum of 50/. and every 
grant, licence and authority, (in caſe there be any ſuch) 
by or under which the ſaid maſter or maſters, or m_— 
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.-avers, ſet up, formed or continued ſuch playhouſe, 
oe Tompany of actors, ſhall ceaſe, Fonend en and 
become abſolutely void to all intents and purpoſes what- 
hrovided, ſeft, 5. © That no perſon or perſons ſhall 
be authorized, by virtue of any letters patent from his 
Majeſty, bis heirs, ſucceſſors or predeceflors, or by the 
licence of the Lord Chamberlain of his Majeſty's houſhold 
for the time being, to act, repreſent, or perform for hire, 

:n or reward, any interlude, tragedy, comedy, opera, 
lay, farce, or other entertainment of the ſtage, or any 
part Of parts therein, in any part of Great Brita ; ex- 
cept in the city of I/e/tmin/ter, and within the liberties 
thereof, and in ſuch places where his Majeſty, his heirs 
or ſucceſſors, ſhall in their Roral perfons reſide, and du- 
ring ſuch reſidence only. 

And ſeft. 6. it is further enacted, © That all the pe- 
cuniary penalties inflicted by this a, for offences com- 
mitted within that part of Great Britain called England, 
Wales, and Town of Berwick called Tweed, ſhall be re- 
covered by bill, plaint or information in any of his Majeſty's 
courts of record at Yes ay rf, in which no efloin, pro- 
tection or wager of law ſhall be allowed: And for of- 
fences committed in that part of Great Britain called 
Satland, by aftion or ſummary complaint before the court 
of ſeſſions or juſticiary there; or for offences committed 
in any part of Great Britain, in a ſummary way before 
' two juſtices of the peace for any county, ſtewartry, riding, 

dvifon or liberty, where any ſuch offence ſhall be com- 
mitted, by oath or. oaths of one or more credibie witneſs 
or witneſſes, or by the confeſlion of the offender ; the 
ſame to be levied by diſtreſs and ſale of the offender's 

ods and chattels, rendering the overplus to ſuch offen- 
4 if any there be, above the penalty and charges of 
difreſs, and for want of ſufficient diſtreſs, the offender 
ſhall be committed to any houſe of correction in any tuch 
country, ſtewartry, riding or liberty, for any time not 
exceeding fix months, there to be kept to hard labour, 
or to the common gaol of any ſuch county, ſtewartry, 
riding or liberty for any time not exceeding {1x months, 
there to remain without bail or mainprize ; and if any per- 
fon or perſons ſhall think him, her or themſelves aggrieved 
by the order or orders of ſuch juſtices of the peace, it ſhall 
and may be lawful for ſuch perſon or perſons to appeal 
therefrom to the next general quarter ſeflions, to be held 
for the county, ſtewartry, riding or liberty, whoſe or- 
der therein ſhall be final and conclufive ; and the {aid pe- 
. halties againſt this act ſhall, belong one moiety thereof to 
the informer, or perſon ſuing or proſecuting for the ſame, 
the other moiety to the poor of the pariſh where ſuch of- 
fence ſhal} be committed. 

And ſe&?. 7. it is further enacted, © That if any in- 
terlude, tragedy, comedy, opera, play, farce, or other 
entertainment of the ſtage, or any act, ſcene or part 
thereof, ſhall be ated, repreſented or performed, in any 
houſe or place where wine, ale, beer or other liquors 
ſhall be fold or retailed, the ſame ſhall be deemed to 
be _ repreſented and performed for gain, hire and 
Teward. 

Provided that every proſecution, for any offence within 
this a, ſhall be commenced within fix calendar months 
after the offence committed.” 

It was formerly held, that the ereing a dove-houſe on 
2 man's own frank-tenement was a ntiſance; becauſe the 
pigeons and doves were to be accounted tame animals, 
inaſmuch as they had animum revertendi ; and that there- 

e whoever erected ſuch houſes, were anſ{werable for 
the damages done by them; and becauſe they were not 
liable to every man's action, to avoid multiplicity of 
ſuits, it was thought a matter inditable in the leet ; but 
the contrary opinion prevailed ; ' becauſe it was allowed 
the lord of the manor might ere, or permit by his 
leence any perfon to erect a dove-houſe ; which he could 
not do, if it were a nuſance, every nuſance being malum 
In ſe ; beſides, theſe animals are rather to be accounted 

& nature, and by conſequence, the only remedy any 
perſon had, for the damage ſuſtained by the birds feeding 


on his ona, was to kill them and take them to himſelf ; 
OL. Il. ofT-2p 


N Us 


| which was the proper relief according to the Comttion 


law; inaſmuch as the birds were accounted no man's 
property. But it is ſaid, that a'dove-cote newly erected 
in a manor, without the lord's licence, is a good ground 
for an ation on the caſe, at the ſuit of the lord. 2. Roll: 
Abr. 138. Poph. 141. Cre. Fac. 382. Godb 259. Cre: 
Eliz. 548. 1 Roll. Rep. 136, 200, 2 Roll. Rep. 3, 4s 
34. 5 Co. 104; Moor 238, 

It is clearly agreed to be a nuſance to dig a ditch, of 
make a hedge over-thwart an highway, or to erect a new 
gate, or to lay Jogs of timber in it; or generally to do 
any other act which will render it leſs commodious 1 But 
it ſeems that a gate, which has continued time out of 
mind, is no nuſance; but that the ſame may be juſtified 


by preſcription, being at firſt intended to have been ſet 


up by conſent, on a compoſition with the owner of the 
land, on the laying out the road; in which caſe, the 
people had never any right to a freer paſſage than what 
they ſtill enjoy. 1 Fones 221. Cro, Car. 184. 1 Bulft. 
203. 2 Roll. Abr. 137. 

And as navigable rivers are deemed highways, it is a 
nuſance to divert part of the river, whereby the current 
of it is weakened, and made unable to carry veſſels of 
the ſame burthen as it could before ; alſo the laying of 
timber in a common river, though the foil belong to 
the party, is equally a nuſance, as it the foil was not his, 
if thereby the paſſage of boats, &c. is obſtructed ; and 
from hence alſo it ſeems to follow, that private ſtairs, 
from thoſe houſes that ſtand by the Thames into it, are 
common nuſances; but it ſeems, that where there are 
cuts made in the banks, that are not annoyances to the 
river, the timber lying there is no nuſance. Noy 103. 
3 Keb. 640, 759 | 

It hath been holden to be a common nuſance, to divide 
a houſe in a town for poor people to inhabit in;z by reaſon 
whereof it will be more dangerous in the time of infection 
of the plague. 2 Rol', Abry. 139. pl. 3. 


Bringing a great ſhip of 3oo tuns into Brllingſgate dock, 


| though a common dock, yet being only fo for ſmall ſhips 


coming with proviſion to the mai kets of London, is a nus 
 fance, in the ſame manner, as a man uſing with his cart 
a common pack and horſe way, {o as to plow it up, and 
thereby render it Jeſs convenient to riders, is a nufance in- 
diCtable.. 6 Med. 145. The Dueen v. Leich. 

It ſeems the better opinion, that a brewhouſe, plaſs- 
houſe, chandler's ſhop or ſtie for ſwine, ſet up in ſuch in- 


convenient parts of a town, that they cannot but greatly _ 


incommode the neighbourhood, are common nuſances. 
2 Roll. Abr. 139. Cre. Car. 510. Hutt. 136. Palm. 
536. 1 Vent. 26. 1 Keb. 500. 3 Med. 138. Salk. 
4.58, 460. 


2. Of the indiftment for a nuſance; how a nuſance is ts 
be removed or abated; and how the offence is puniſhable. 


Every nuſance, puniſhable by a publick proſecution, 
muſt be charged to be ad commune nocumentum, or to the 
general annoyance of all the King's ſubjeRts ; for if they 
are only injuries to particular perſons, they are left to be 
redrefſed by the private actions of the parties aggrieved by 
them. 2 Roll. Abr. 83. 1 Hawk. P.C. 197, © 

And therefore an indictment for ſurcharging ſuck a 
common or incloſing ſuch a piece of ground, or Tifturbing 
ſuch a water-courſe, or doing any other a&, not appa- 
rently of a publick nature, to the nuſance of the inha- 
bitants of ſuch a town, or of 7. 8. and his tenants, 
is not good. 1 Hawk. P. C, 199. and ſeveral authorities 
there cited. 

So an indiftment in a court leet for keeping a glaſs- 


houſe ad maximum nocumentum was quaſhed; becauſe it 


was not a nuſance, unleſs it had been.ad commune nocu- 
mentum, 1 Vent. 26. 2 Keb. 500. | 
So an indictment - for ſtopping a water-courſe was 
quaſhed, being only ad nocumentum omnium prope inha- 
bitantium, without ſaying & tranſeuntium. 1 Med, 107. 
3 Keb. 284. | 
But it hath been held, that an inditment for not re- 
pairing a bridge, per guod higet Domins Regis tranſire nor 
hs | poſſunt, 
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Poſſunt, tc, ad nxcumentum corundum, is ſufficient; for by | 


the King's liege people ſhall be underſtood all his liege peo- 
le. 9 Co. 119. 1 Vent. 208. 3 Keb. 28. 

Alſo an indi&ment for doing a thing which plainly 
appears immediately to tend to the prejudice of religion, 
or of the King; as for breaking the walls of a church, 
or imbezilling the King's treaſure, &c. is good, without 
expreſsly laying it as a common grievance. 2 Roll. Abr. 
$3—4. 1 5.47 P. C. 198. 

So an indictment of a common ſcold, by the words 
communis rixatrix, hath been held good, though it con- 


cluded ad commune nocumentum diverſorum, inſtead of- 


omnium ; becauſe, ſays Hawkins, from the nature of the 
thing, it "cannot but be a common nuſance ; and for the 
ſame /reaſon, ſays he, an indictment with ſuch a conclu- 
ſion, for a nuſance to a river, plainly appearing to be a 
publick and navigable river, or to a way, plainly appear- 
ing to be a highway, is ſufficient; and perhaps, ſays he, 
the authorities which ſeem to contradiCt this opinion, 
might go upon this reaſon, that in the body of the in- 
dictment it did not appear, with ſufficient certainty, 
whether the way wherein the nuſance was alleged, were 
a highway, or only a private way ; and therefore it ſhall 
be intended from the concluſion of the ,indictment, that 
it was a private way. 1 Hawk, P. C. 198. viz. Cre. 
Eliz. 148. 2 Keb. 461. 2 Rol. Abr, 83. 

As to the manner of removing or abating a nuſance, 
it is laid down by Hawtins, that any one may pull down 
or otherwiſe deſtroy a common nufance z as a new gate, 
or even a new houle erected in a highway, &c. For if 
one whoſe eſtate is or may be prejudiced by a private nu- 
ſuance actually erected, as a houſe hanging over his 
ground, or ſtopping his lights, &c. may juſtify the en- 
tring into another's ground, and pulling down and de- 
ftroying ſuch a nuſance, whether it were erected before 
or " he came to the eſtate ; ſurely it cannot but follow 
a fortiori, that any one may lawfully deſtroy a common 


nuſancez and as the law is now holden it ſeems, that in a| 


plea, juſtifying the removal of a nuſance, the party need 
not ſhew that he did as little damage as need be. 1 
Hawk. P. C. 199. for which are cited 2 Rol. Abr. 144. 
—5, Cro. Car. 184. 1 "ws 221; 'Jelv.: 142.5: Go. 
I@a1. 9 Co. 54. Salk. 458—9. | 

If a river be ſtopped to the nuſance of the country, 
and none appear bound by preſcription to clear it, thoſe 
who have piſcary, and the neighbouring towns, who 
have a common paſlage and eaſement therein, may be 
compelled to do it. 3 Af. 10.+ 2 Rel. Abr. 137. 1 
Hawk P. C. 200. faid to have been adjudged. 

It ſeems to be the better opinion, that the court of 
King's Bench may, by a mandatory writ, prohibit a nu- 
ſance, and order that the ſame ſhall be abated; and 
that if the party diſobeys the writ, he ſubjeRs himſelf to 
an attachment; but upon ſuch attachment, for proceed- 
ing after the writ of prohibition, there ought to be a de- 
claration, ſetting forth the nature of the offence, and 
that the ſame is a nuſance, and that, notwithſtanding the 


Writ of prohibition, the defendant proceeded or commit- 


ted it: T'o which, if the def:ndant can in pleading ſet 
forth a ſufficient juſtification, his proceeding po/? probibi- 
tionem regiam will be good in law, and himſelf diſcharged 
of all contempt and coſts againſt the complainant. 3 Bac. 
Abr. 688, £2 

All common nuſances to the publick are regularly pu- 
niſhable. by fine and impriſonment, at the diſcretion of 
the judges; but, in ſome caſes, corporal puniſhment 
may be inflicted ; as in the caſe of a common ſcold, 
who. is ſaid to be properly puniſhable, by being put into 
the ducking-ſtool ; alſo the offence of keeping a bawdy- 
houſe is puniſhable, not only with fine and impriſon- 
ment, but alſo with ſuch infamous puniſhment, as to 
the court in diſcretion ſhall ſeem proper. 2 Rol. Abr, 
84. 1 Hawk. P. C. 200. 6 Med. 11, 178, 213. 
Salk. 382. 

Alſo a perſon convicted of nuſance done to the King's 
highway, may be commanded by the judgment to remove 
the nufance at his own colts; and per Hawkins, it is but 
reaſonable, that thoſe who are convicted of any other com- 
mon nuſance, ſhould alfo have the like judgment. 2 Rv/. 
Abr. 84, 1 Hawk. P. P. 200. 


Do 
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But it is clearly agreed, that common nu 
the publick are only puniſhable by a publick 
and that no action on the caſe will lie 
party injured ; anon would create a 
actions, one man being as well intitled to bri ; 
as another z and nA, ork in thoſe es. he winn 
muſt be by indictment at the ſuit of the King. Cy Lil 
56. a. 1 Rol, Abr. 88, 110. 2 Rul. Abr. 140, 141 
Moor 180. 4 Co. 18. 9 Co. 113. 2, Brown, b 
Vaugh. 341. Cro. Eliz. 664, 3 Med. 204. Carth, 1 t. 
1 Salk. 150. ? 

But if by ſuch a nuſance the patty ſuffer a particular da- 
mage, as if by ſtopping up a highway with loggs, &c, his 
horſe throws him, by which he is wounded or hurt, an 
action lies. Co. Lit 56. Cro, Fac. 446. 1 Ke. 84 
I Fon. 157. 1 Salk. 15, fy 

Alſo an aCtion lies for continuing a nuſance ; as where 
for erecting a nuſance 2 die Febr”, the defendant pleaded a 
prior action, brought for ereCting a nuſance 20 die Mart;;. 
and a recovery thereupon, and averred theſe to be the fame 
nuſance and erection ; and on demurrer the plaintiff had 
judgment; for though he cannot have a new aRion for 
the ſame erection, yet he may for the continuing the ſame 
nuſance, 1 Salk. 10. 


For more learning on this ſubje, ſee 16 Vin. Abr. tit, 
Nufance. | 

Nutmegs, (Nuces muſeate) Ts a fpice well known to 
all, mentioned among ſpices that are to be garbled. 1 Fac, 
I. Cc. 19. | 

Nutrimentum, Breed of cattle—— Duilibet cuftuma- 
rius Domine non debet vendere equum maſculum neque bevin. 
de proprio nutrimento /uo.——Paroch, Aniiq. p, 401, 


ſarices apainſt 

proſecution ; 
at the ſuit of the 
multiplicity of 


The ſeven antiphones or alternate hymn of ſeven 
3 verſes, &c. ſung by the choir in time of Advent, 
was called O, from beginning with ſuch exclamation. In 
the old ſtatutes and orders for the church of St. Paul 
in London, in time of Ralph de Diceto, Dean, there 1s one 
chapter De Facrndo © —Debet etiam novus reſidenti- 
arius contra natale O' ſuum intonare, & in damo = poſt 
completorium totum chorum invitare, &c. Liber dtatuto- 
rum Eccl. London, MS. fol. 86. 
 Dath, (Juramentum) Is a calling Almighty God to 
witneſs, that a teſtimony is true : Therefore 1t is aptly. 
termed, ſacramentum, a holy band, a ſacred tie, or godly 
vow. And it is called a corporal oath, becauſe the party 
when he ſwears toucheth with his right hand the holy 
Evangeliſts, or book of the New Teflament. Coke, 3 
par. Init. cap. 74. And anciently at the end of alega! 
vath was added, So help me God at his holy dome, 1. &. 
judgment, Black Book of Heref. fol. 46. "Tis called 
Canonica purgatia, becauſe allowed by the canons, to 
diſtinguiſh it from vulgari purgatione, viz. by battle, or 
by fire, or water ordeal, which was always prohibited b 
the church, and in ſmall matters, which the plaint! 
could not prove; or if he could, and his proof was dil- 
allowed by the court, the defendant might purge him- 
ſelf by his own oath; and this was called Zurare propris 
manu; but in greater affairs he was to bring lome other 
credible perſons, who were ufſally of the ſame quality or 
condition with the plaintiff, and they were to ſwear, that 
they believed what the defendant. had ſworn was true, #l 
thoſe were called ſacramentales, whoſe number were _ 
or leſs, according to the quality of the criminal, and to 
the fault or thing in \ ra-ragy f the defendant was ac- 
cuſed of a very great offence, of which there was n0 proois 


then he was to purge himſelf by the oaths of twelve ſuc 
witneſſes; and this was called Furare duodecima manu 
Leg. Hen, 1. cap. 64. 
A new oath cannot 
miffioner or any other ſubject 
liament; but the giving every 


Cowell, edit. 1727. _ 

be impoſed upon any judge, cOM- 
without authority of par 
oath muſt be own 


at of parliament, or by the Common law time out of 
Ns. 2. 479 

None can examine witneſſes in a new manner, or 
e an Oath IN a NEW caſe without aCt of parliament. 2 
| 


19. marg. as a comment upon part of the ſtatute 
0 Els cap, 12. of ſellers of horſes in fairs and mar- 
or; Hg in two manners ; by compulſion, as before 
» does who have authority to take an oath ; or voluntary, 
. G ſent of the party, which is alſo lawful ; as 10 Ed. 4. 
ſ The condition of an obligation was to prove ſuch a 
| 4 be by oath before . 8. and the oath being taken 
1 ntarily; and without compulſion, it is lawful enough. 
Gn. Fliz. 470 (bis) Hill. 38 Eliz. B. R. in caſe of Knight 
v, Ruſhworth. 
Holt Chief Juſtice thought that the cenſors of the col- 
of phyſicians might tender an oath as a neceſſary con- 
yence of their judicial power ; but he ſaid he would 
give no poſitive opinion. 12 Med. 393. Paſch. 12 W. 
3 in the caſe of Grenvill al's Groenvelt -v, College of 


Plyſicaans. 


t. Statutes concerning oaths. 


2. The force of an oath, where there is oath again}t oath ; 
ond in what caſes the plaintiff's oath 1s neceſſary. 


1, Statutes concerning oaths. 


The oath of the juſtices and other officers. 18 Ed. 3. 
«4+ I4 Ed. 3: ft. To Co LY ; | 
Of the juſtices of oyer, gaol delivery and afliſe, &c. 20 


Ed. 3. c 3. | 
of hs laks of Chancery and clerks of Courſe, 18 


Tek of ſupremacy appointed by 1 El:z. c. 1. 5 
El. cap. 1. ſeat. 19. 27 El. c. 12. 

The oath of obedience to be taken by all above the age 
of eighteen, 7 Jac. 1. c. 6. 

All eccleſiaſtical perſons taking orders to take the oaths, 
1 Jac. 1. c. 6. ſet. 19. ich 
| Where perſons refuſing incur a pramunire, 7 ac. 1. 
cb. [. 26. | 

Td. declaration againſt tranſubſtantiation and popery, 
25 Car. 2, c. 2. ſet. g Jo Car. 2. /t, 2. c. 1. 

Oath ex officio taken away, 13 Car. 2. c. 12, f- 4+. 

Oaths of allegiance and ſupremacy changed, 1 . & 
M.c. 1. & c. 8. 1 Ann. fl. x. c. 22. 

Repeal of the declaration againſt taking arms againſt 
the King, 1 W. & MM. c. 8. /. 11. 


Declaration of fidelity for the quakers, 1 7. & A. c. 18. | 


ſe. 13. 1 Geo, 1. ft, 2. c. 6. 8 Geo. I. c. 6. | 
| Commiſſion officers 20 miles from London, may take the 
caths at the muſter, 1 J/, & M. c. 25. 

Praticers of the law required to take the oaths on pain 
of fremunire, 7 & 8 WW. 3. c. 24. 

efuſing to take the oaths to incur the penalties of re- 

culants, 7 & I. 3. c 2. ſed. 1. 

Quakers making declaration exempted, 7 & 8 /F. 3. 
© 27, [. 12, 
| " ds may be pardoned under the Privy ſeal, 57 & 8 

, 3. £.2, }j- I5- : . 

Perſons Pa the oath diſabled to vote at elections for 
parliament, 7 & 8 JF. 3. c. 27. f. 19. 

The aſlociation adpointed, 7 & 8 7. 3. c. 27. ſee. 3. 
Repealed, 1 Ann. fl. Tt. c. 22. f: 3 

Indemnity for negle& of taking the oaths, 11 & 12 
W. 3. c. 119. 1 Ann. fl. 2. c. «& 

The abjuration oath to be taken, 13. 3. c. 6. 6 
Am. c. 7. [. 20, | 

Peers and members of parliament to take the oath of 
ajuration before voting, 13 7. 3. c. 6. ſ. 10. 1 Geo. 
lc. 13. /. 16. | 
 Daths may be taken in Common Pleas or Exchequer, 
as 4g as in Chancery or King's Bench, 1 Ann. /f. 1. 
624 £6: 

To be taken in Scotland, 6 Arn. c. 14. 

uakers may affirm the effe&t of abjuration oath, 6 


" before F. $. It is not to be doubted, but that it| 
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DiteQions for taking the oaths in England, to qualit; 
for offices in Scotland, 8 Ann. c, 1 \ Ns ue 
Advocates, &c. in Scotland to take the oaths, 10 4, 
c. 2. f, 10. 20 Geo. 2,c. 43. /. 


All perſons in office, &c, required to take the oaths; 


Seamen and ſoldiers under the degree of IR7” IS or 
warrant officers to pay nothing for taking the oaths, i 
Geo. I. c. 13. /. 31. | 
Alterations of the oaths to be taken by preachers in 
Scotland, 5 Geo. 1. c. 29+ | 

All perſons required to take the oath, or regiſter their 
eſtates, 9 Geo. I. c. 24. 10 Geo, I. Cc 4. | 
Perſons in the Fleet, or beyond the ſeas, to take the 
oaths after their return, 13 Geo. 1. c. 29. | 

Perſons continued-in their office for ſix months after the 
death of the King, not obliged to take the oaths, 1 Ges, 
2. ft, 1. c. 5. &. 23. ; 

Six months time given to officers and others to take 
the oaths, &c. 2 Geo. 2. c. 31. ſed. 4. 

Time for taking the oaths and the ſacrament enlarged 
to ſix moths, 9g Geo. 2. c. 26. ſed. 2. 

Chaplains, ſchoolmaſters, &c. in Scotland, to take the 
oaths, 21 Geo. 2. c. 33. /. 11, &c. 

Further time allowed to members of corporations to 
take the oaths of office, and ſtamp their admiſſions, 28 
Geo. 2.c. 3. 29 Geo. Cc. 32. ſeft. 2. 

Farther time allowed perſons who have omitted to 
qualify themſelves for offices, 28 Geo. 2. c. 24. 29 Geo, 
2. C. Z2. 33 Geo. 2. £. 29, 1 Geo. 3. c. 12, 2 Geo, 3, 
C 2 3 Gen: $ 6 5-6 Goo: JÞ 6a 4 | 


2. The force of an oath, where there is oath againſt oath 3 
and in what caſes the plaintiff”s oath is neceſſary. 


By Glyn Ch. J. Trin. 1656. B. S. If oath be made 
againſt oath, in a cauſe depending in court, this is a 
non liquet to the court, which oath is true; and there 
the court will take that oath to be true which is to af- 
firm a verdi&, judgment, or other a& of the court, and 
not that which is made to deſtroy them; for this tends 
more to tne honour of the court, and to the expediting of 
juſtice. . 2 L. P. R. 47. | 
The court will rather believe the oath of the plaintiff 
than the oath of the defendant, if there be oath againſt 
oath ; becauſe it is ſuppoſed that the plaintiff hath wron 
done him, and that the defendant is the wrong doer, an 
may therefore be rather ſuppoſed to ſwear falſely to pro- 
tect himſelf from the juſtice of the law, than the plainti 
that it forced to fly to the law to obtain his right. Paſch. 
23 Car. B. R. 2 L.P. R. 247, 248. | 

Where there is a ſuit in Chancery, and there is a 
ſingle witneſs againſt defendant's oath, 'tis not ſufficient 
evidence to decree againſt him, nor will the court after 
that ſend it to be tried at law, where one witneſs 18 
ſufficient. ill, 1692. 2 Fern. 283. Chrift College v, 
Widdrington. | 

There being oath againſt oath, whether a plea came in 
time, it was referred to a trial at law on a feigned iſſue, 
to ſatisfy the conſcience of the court, and in the mean 
time the judgment to ſtand. Comb. 399, Mich. 8 W. 3. 
B. R. Collins v. Lawley. | 

| Where the defendant in his anſwer denied notice of 
the plaintiff's title, which the plaintiff proved by one 
witneſs; by the uſage of the court of Chancery it is 
not ſufficient to ground a decree for the plaintiff, being 
oath againſt oath; but the courſe has been to direct 
trial at law. It was now ſaid by the Lord Keeper, 
that he did not ſee the difference between doing it per plurd 
and per pauciora ; for to ſend it to law to be tried where the 
jury will certainly find it on the teſtimony of one witnels, 
and then decreeing it on that verdiQ, is the ſame thing as 
decreeing on one witneſs without any trial at all; and 
therefore directed it to be tried; but that the plaintiff 
ſhould admit the defendant's anſwer to be tead at the 
trial, not as evidence, for that he ſaid it could not be), 
nor ſhould they admit it to be true, but to be ſworn ; fo 
that defendant might have the benefit of his oath at Jaw, 
as in this court, if it would weigh any thing with the 


Am, c 23. fe 14- 


Jury 


I Geo. c. 13. | 
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jury. BP, 1706. Abr. Equ. Cafes 229. pl. 13. Ibotfon b 
Rhodes. : 

When a bill alleges the want of a deed, and ſeeks relief 
on the matter of that deed by a accree, there oath 1s ne- 
ceſſary that he hath not the deed. But where the bill ſeeks 
no decree, but barely to have the defendant diſcover if he 
has ſuch a deed or not, or to have the deed produced at a 
trial, in that caſe the plaintiff ought not to ns nn to his 
oath. Tin. 14. Car. 2. 1 Chan. Caſes, 11. 
Ib. 231. Trin. 26. Car. 2. Anon. Vern. R. 59. Tr. 
682. contra, Aon, Nelf. Ch. R. 98. Tr. 14. Car. 2. 
Anon.—.—-Vern. 247. Tr. 1684. Godfrey v. Turner, — 
Ibid. 310. Hill. 1684. Nicholſon v. Pattiſon, ——3 Chan. 
R. 5. after Tr. 14 Car. 2. Anon': | 

But where no relief can be had at law on the deed, if 


, 
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money, performance of covenants, or | # 
differs from a bill that hath no penalty Bag ner *y q 
yet a bill may be obligatory. Co. on Lit, fal 5 mM 
ILVe/Ps Symbol. part. 1. lib. 2, ſeft. 146. | CRORE 
Obligation, ſays my Lord Coke, is a word of its 
nature of a large extent, but is uſually taken 1 
Common law for a bond, containing a penalty with 5 : 
dition for payment of money, or to do or ſuffer fo w 
act or thing, SF and a bill, ſays he, is moſt comm ry 
taken for a {ſingle bond without condition, Co 17 
I72. a, TY 
This ſecurity is alſo called a ſpecialty ; g 
particularly ſpecified in writing, ney prey 
acknowledging the debt or duty, and confirming = 


not loſt, but the remedy is only in equity (as in a caſe 
of covenant for farther aſſurance) there oath need not be 
made of the loſs, per North Ch. J. 2 Med. 173. in the 
caſe of Howard v. Attorney General. ——» Where the bill 1s 
for a diſcovery of deeds generally, and not of a particular 
bond or deed, oath need not be made of the plaintiff's 
not having them. Per Lord Macclesfield. Ch. Prec. 536. 
Trin. 1720. Anom. Fin. R. 267, Mich. 28. Car. 2. 
Lathwell v. Fofter.——— Fin. R. 444. Hill. 32 Car. 2. 
Lord Grey v. IVarren & al.- Vern. 180. Tr.. 1683. 
Anon. If the bill ſeeks relief generally upon any deed 
or bond, as to recover the money upon the bond, or the 
profits of the land under the deed, in theſe and the like 
caſes there muſt be an affidavit ; becauſe ſuch a bill does 
by conſequence ſeek to transfer the 7 ary from the 
Common law to the court of equity, Per King C. 2 //ms's 
Rep. 541. Trin. 1729. TVhitchurch v, Golding. And. 542. 
(the next day) Saunders v. Stephens, 

Obedientia, Was a rent, as appears out of Roger 
Hoveden, parte poſter. Annal. ſuor. pag. 430. In the 
Canon law it is uſed for an office, or adminiſtration of 
an office; and thereupon the word obed/entiales is uſcd in 
the provincial conſtitutions, for thoſe which have the 
execution of any office under their ſuperiors. 
cap. prim. de Statu Regn/z. It may be that ſome of theſe 
offices called obedientia, conſiſted in the colleion of 
rents, or penſions, and that therefore thoſe tents were by 
a metonymy, called Obedientia que colligebantur ab obedi- 
entalibus. Concil. Eboracenſ. anno 1195. 
in a general acceptation of the word, ſignified every thing 
that was enjoined the monks by the abbot; and, in a 
more reſtrained ſenſe, the ce]ls or farms which belonged to 
the abbey to which the monks were ſent, vi eju/dem obe- 
dientia, either to look after the farms, or to collect the 
rents, which were likewiſe called Obedientia. So in Matt. 
Pariſ. anno 1213. In qualibet balliva quas obedientias 
appellamus, &c, Cowell, edit. 1727. 

©bir, (Lat.) Signifies a funeral folemnity, or an office 
for the dead, moſt commonly performed at the funeral, 
when the. corpſe lies in the church uninterred : Alſo the 
. anniverſary office. Cro. 2 par. fol. 51. Holloway's caſe. 
It was held 14 Eliz. Dyer 313, That the tenure of obi? 
or chantry lands held of ſubjects, is extinCt by the act of 
1 Ed. 6. 14. See 15 Car. 2. cap. 9. The anniverſary 
of any perfon's death was called the obit ; and to obſerve 
fuch day with prayers and alms, or other commemoration, 
was called keeping the obit. In religious houſes, they had a 
regiſter or kalendar, wherein they entered the 9b:ts or 

-9bitual days of their founders and benefactors, which was 
| thence called the Obituary. Cowell, edit. 1727. 

_ Obinrgatrices, Scolds or railing women. 74. 7b. 

Dblata, Properly offerings: But in the Exchequer it 
fignihes old debts, brought together from precedent years, 
and put to the preſent ſheriff's charge. Pra#?. Excheg. 
78. Alſo gifts made to the King by any of his ſubjects, 
nn were fo carefully taken notice of in the reigns of 

ing 
.in the Fine Rolls, under the title Oblata; concerning 
which ſee Phillips his book of the antiquity and legality of 
royal purveyance. Spelman's Gloſſary, and Prynn's Aurum 
Regina. Cowell, edit. 1727. 
 Dblations, See Offerings, 

Dbligation, (Ob/zgatio,) Is a bond containing a pe- 
nalty, with a condition annexed, either for payment of 


Lyndw.. 


But Obedientia, | 


Fohn and Henry the Third, that they were entered | 


contract ; rendering it a ſecurity of a higher nat: 
thoſe entered into without the ſolemnity of mary "= 
therefore bonds or ſpecialties ſhall be preferred to 


ſi 
contracts, in a courſe of adminiſtration; and Gong + 
being a higher — it is held, that for a breach or 


non-performance an action of debt only will lie, : 
Abr. 690. ans ng. 


I, Of the nature of the ſecurity, called a bind Gr obhie © 1 
gation, 
2. ILhat words create ſuch a ſecurity; and 


remonies requiſite ta a bond or obligation; and 
ſealing, date and delivery, 


3- Irho may be obligors and obligees; and 
ſeveral obligors and obligees, 


of the Cee 
of ſigning, 


of mating 


I. Of the nature of the ſecurity, called a bond or oblj. 


gation. 


A bond or obligation is a debt or duty which adheres 
to the obligor or debtor, let it be contracted where it will, 
and let the debtor fly to what place he pleaſes, and being 
chargeable every where, it need not be dated from aiy 
particular place; and therefore uſually begins with Neve- 
rint univerſi; but yet the plaintiff in his declaration muſt 
lay a place where it was made, that it may receive trial, 
if it be denied. Cro. Eliz. 773. 1 Salk. 441, 3 Lev. 

348: 6 Med. 228. 

A bond is a choſe in ation, which cannot be affign- 
ed over ; ſo as to enable the aflignee to ſue in his own 
name; yet he has by the aſſignment ſuch a title to 
the paper and wax, that he may keep or cancel it. Cs, 
Lit. 232. 

Alſo in equity a bond is aſſignable for a valuable con- 
ſideration paid, and the aflignee alone becomes intitled to 
the money ; ſo that if the obligor, after notice of the 
alſignment, pays the money to the obligee, he will be 
compelied to pay it over again. 2 Fern. 595, Abr. 
£9. 44 | 
The aſſignee muſt take it, ſubjet to the ſame equity 
that it was in the hands of the obligee; as if, on a mar- 
riage treaty, the intended huſband enters into a marriage- 
brokage bond, which is afterwards aſſigned to creditors, 
yet it ſtill remains liable to the ſame equity, and is not 
to be carried into execution againſt the obligor. 2 Vern. 
595. Abr. Eq. 44. | 

Bonds are to be conſidered as ſecurities for the perfor- 
mance of contracts, and are uſually entered into with pe- 
nalties, which are to be conſidered as compenſations for 
the breach of the contract ; as that a man ſhall pay 200!. 
if he omits to pay 1007. within ſuch a time, that he 


| ſhall pay ſo much if he does. not perſorm ſuch and ſuch 


covenants, do or omit ſuch and ſuch as; and in thoſe 
he may, cedere ſuo jure, provided the thing be not unlawful 
in itſelf, or injurious to the publick, &c. Yelv. 192- 
2 Mod. 201. 1 Sand. 666 _ = 
If a man enters into a bond of ſuch a ſum, on condition 
to be void on payment of a leſſer ſum; or if a man bin 
himſelf in the penalty of 160. that he will pay 50 /. by 
ſuch a day ; after the day of payment is paſt, the penalty 
or ſum of 100/. is the legal debt; and for fo much 1t 
hath been reſolved, an executor of an obligor of ſuch 
forfeited bond, may cover the aſſets of his teſtator. Cr9- 
Car. 490. 1 Vent. 354. 3 Lev. 368. Hill, 9 Geo. 2.7 
B. R. The Bank of England v. Morris. Our 
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And as the penalty, by the bond's being forfeited, be- 


the legal debt; ſo there was no remedy againſt 
_ ky but by application to a court of equity, 
hich relieves in thoſe caſes, on payment of principal, 


| and coſts; alſo tho' at law there can be no re- 


wo beyond the penalty ; becauſe in that the obligee 
rags to have taken up his ſecurity; yet, as it is on the 


fundation of doing equal juſtice to both parties that equity 
oceeds, it will, on any application for a favour from the 
oblizor, compel him to pay the principal, intereſt and 
cots, though exceeding the penalty. Show. Par. Ca. 15. 
fir. Eq. 91, 92+ 1 Salk, 154. 1 Vern. 42, 350. 
n. 509. 
; ok Gals of compelling the party to do equity who 
ſeeks equity, ſeems to be the reaſon why an obligee ſhall 
have intereſt after he has entered up judgment ; for tho' 
«1 trictneſs it may be accounted his own fault why he 
4d not take out execution, and therefore not intitled to 
intereſt ; yet, as by the judgment he is intitled to the pe- 
jalty, it does not ſeem reaſonable that he ſhould be de- 
prived of it, but upon paying him principal and the in- 
t reſt, which incurred as well before as after the entering 
up of the judgment. Abr. Eq. 92, 288. 

And by the 4 & 5 Ann. cap. 16. it is enacted, «* Fhat 
where any ation of debt ſhall be brought on any ſingle 
bill; or where an action of debt, or ſcire facias, ſhall be 
brought upon any judgment, ſuch payment ſhall and may 
he pleaded in bar of ſuch action or ſuit; and where an 
ation of debt is brought upon any bond, which hath a 
condition or defeazance to make void the ſame, upon 
payment of a leſſer ſum at a day or place certain ; it the 
obligor, his heirs, executors or adminiſtrators have, be- 
fore the ation brought, paid to the obligee, his executors 
or adminiſtrators, the principal and intereſt due by the 
defeazance or condition of ſuch bond, tho' ſuch payment 
was not ſtriftly made according to the condition or de- 
feazance 3 yet it ſhall and may be pleaded in bar of ſuch 
ation, and ſhall be as effectual a bar thereof, as if the 
money had been paid at the-day and place according to 
the condition or defeazance, and had been fo pleaded.” 

And it is further enaCted by the ſaid ſtatute, ſed. 14. 
« That if at any time, pending an action upon any ſuch 
bond with a penalty, the defendant ſhall bring into court, 
where the aCtion is depending, all principal money and 
intereſt due on ſuch bond, and alſo all ſuch coſts, as have 
deen expended in any ſuit or ſuits in law or equity upon 
ſuch bond ; the ſaid money ſo brought in ſhall be deemed 
and taken to be in full fatisfaction and diſcharge of the 
ſaid bond ; and the court ſhall and may give judgment 


to diſcharge every ſuch defendant of and from the ſame 
accordingly,” 


2, What words create ſuch a ſecurity 3 and of the ceremo- 


mes requiſite to a bond or obligation ; and of ſigning, ſealing, 
date and delivery, 


Herein we muſt obſerve, that the law does not ſeem to 
require any particular ſet form of words, as eſſentially ne- 
cellary to create an obligation, but that any words, which 
declare the intention of the party, and denote his being 


bound, will be ſufficient ; becauſe ſuch obligation is only 


n nature of a contra, which ought to be conſtrued ac- 
> gs, _ the intention.of the parties. Yelv. 193. 2 Roll. 
r. 146-7, 
Therefore if a man uſeth this form of words, w:z. 
This bill witneſleth, that I A. B. have borrowed 10. of 
C.D. Or this form: Memorandum, quod tals debet to 
B. ten pounds. Or thus : Memorandum, all things reck- 
oned and accounted between 4. and B. cognovit ſe debere 
to B, ten pounds ; all theſe forms are good, and ſhall as 
effeQually bind the party and his executors, as if the moſt 
formal words were made uſe of, provided the writing be 
ſealed and delivered. Dyer 22 6. 
0a writing in this form; Memorandum, I. A. B. have 
agreed to pay F.S. 201, tho' this be in the preterperſect 
tenſe, yet if it hath all other ceremonies eſſential, it ſhall 
amount unto an obligation. 1 Leon. 25. 
' 90 in this form; This bill witnefleth, that I R. 8. 


have received of T, P. 401. to the uſe of R. and 7. 8s. 
Vor, II, 
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children of, &c. equally to be divided between them 4 
which ſum I confeſs to have received to the uſes aforeſaid 
and the ſame to repay at ſuch time as ſhall be thought beſt 
for the profits of the ſaid R, and 7.8. and this was reſolved | 
to be a good obligation. Gro. Eliz. 729, 

90 a Writing in this form ; Memorandum, that I bind 
myſelf to 7. M7. to pay him as much money as my bro- 
ther owes him; and in the end of the bill is wrote the ſum 
of 40 /. which is ſaid to be the debt due from the brother 
this is a good obligation. Cro. Eliz. 561. and ſee Cro, 
Eliz. 768. 

Memorandum, that I owe and promiſe to pay to 4, 
10. at any time after the feaſt, &c. when thereto required, 
for payment whereof I bind mylelf to 7. H. by theſe 
-agnad, = is . good bill to 4. by the firſt words, and 
the latter being ſurpluſage are void, and to be rej . 
"4% 4 oil Fancze a 

It is held in AJoor and Cro. Eliz. that a bill in this form ; 
Be it known, &c. that I owe to B. 14 /. to be paid at the 
feaſts, &c. together with 6 /. which I owe him upon bills 
and reckonings ſubſcribed with my hand, amounts only 
to a bill for 14 /. but Dyer held it a good obligation for the 
whole debt of 20/. Moor 537. 

In debt for 20/7. the plaintiff declared that the defen- 
dant conceſſit ſe teneri per ſcriptum ſuum obligaterium, &c, 
and the words of the deed were; I do acknowledge to 
Edward Watſon by me twenty pounds upon demand, for 
doing the work in my garden ; and upon demurrer to the 
declaration, it was adjudged a good bond. 1 Vent. 2.38, 
Ilatſon v. Sneed. 
heſe words; I am content to give to /Y, 101. at 1fich. 
and 107. at our Lady-Day, amount to an obligation, and 
an expreſs cgayement to pay, &c. 3 Leon. 119. 2 Rell, 
Abr. 146. S. P. | | 

ſt hath been held in variety of caſes, that a ſeeming 
Latin word not properly expreſſing the quantity of the 
ſum, in which the party intended to be bound, ſhould, 
notwithſtanding, be fo conſtrued, as to anſwer the inten- 
tion of the parties, rather than the obligation ſhould be 
void; as guinguegeſſimis hibris, for quinquaginta libris, has 
been held good ; fo tringintate for triginta, ſexingenta for 
ſexaginta; and it is ſaid in general, that in moſt caſes 
where the gent or gint, or the ſex or ſept are right, the 
obligation has been held well. But for this ſee 10 Co, 
133. a. Yelv. 96, 193, 206. Hob. 119. - Cro. Fac. 
290, 309, 355, 603, 607. Cro. Car. 147. 1 Brownl. 
62. 2 Rol. Abr. 146. 5 Mod. 154. 2 Jon. 58. Comb, 60, 
86, 187, 226, 477. | 

A bond in viginti nobulis has been held a good bond for 
61. 8s. for tho nebulis be not a Latin word, yet it being 
a term fignifying 6s. and 84. it may properly be made 
ule of, Cro. Fac. 203. 2 Roll, Abr. 146. Burchin v. 
Vaughan. | | | 

Debt brought upon a bond of 60. the bond was in Ita- 
lian, and the ſum therein expreſſed was in the words, viz. 
in ceſſanta libris, and adjudged to be good. Cro. Fac. 208, 
Parker v. Rennady. 

In debt upon a bill obligatory, demanding thirty-two 
pounds four ſhillings and ſevenpence; the defendant de- 
manded over the bill, and it was threty-two ponds four 
ſhillings and 7 pence, fo threty for thirty, and ponds for 
pounds ; and on demurrer for this cauſe, it was adjudged | 
for the plaintiff, Crs, Fac. bog. Hulbert v. Long. 

So a bill, in which the party bound himſelf in the ſum 
of ſewtene pounds, has been held a good obligation for 
17/. in order to anſwer the intention of the parties, 
10 Co. 133. a in Oſfborn's caſe. 2 Roll, Abr. 147. 5S.P, 
cited. 

As to the ceremonies requiſite to a bond or obligation, 
it is ſaid, that there are only three things eſſentially ne- 
ceſlary to the making a' good obligation, viz. writing in 
paper or parchment, ſealing and delivery ; but it hath 
been adjudged not to be neceilary, that the obligor ſhould 
ſign or ſubſcribe his name ; and that therefore in the ob- 
ligation the obligor be named Erlin, and he ſigns his 
name Erlwin, that this variation is not material ; becaule 
ſubſcribing is no eflential part of the deed, ſealing being 
ſufficient. 2 Co. 5. a. Godard's caſe. MNoy, 21. 85. 
Moor 28. Stil. 27. 2 Salk. 4b2, 5 Mod, 281, 
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And though the ſeal be neceſſary, and the uſual way 
of declaring on a bond is, that the defendant per ſcriptum 
ſuum obligatorium ſigills ſuo ſigillatum acknowledged, &c. 
yet if the word /igillat” be wanting, it is cured by verdict 
and pleading over; for when he faith per ſcriptum ſuum 
ebligatorium, &c, all neceſlary circumſtances ſhall be in- 
tended; and if it were not ſealed, it could not be his 


deed or obligation. Dyer 19 a. Cro. Eliz. $71, 737: 
Cro. Fac. 420. 2 Co. 5. 1 Vent. 70. © 3 Lev. 34d. 
1 Salk, 141. 6 Med. 306. 


Alſo though ſealing and delivery be eſſential in an ob- 
ligation, yet there is no occaſion in the bond to mention 
that it was ſealed and delivered ; becauſe, as my Lord 
Coke ſays, theſe are things which are done afterwards 2 
Co. 5. a. 

fe obligation is good though it wants a date, or hath 
a falſe or impoſſible date; for the date, as hath been ob- 
| ſerved, is not of the ſubſtance of the deed ; but herein we 
muſt take notice, that the day of the delivery of a deed or 
obligation is the day of the date, though there is no day 
ſet forth; and if a deed bear date one day, and be deli- 
vered at another, it was really dated when delivered, 
though the clauſe of Gerens dat' be otherwiſe. 2 C9. 5. 
Godaard's caſe. Noy 21, 85, 86. Hb. 249. St. 97. 
Cro. Fac. 136, 264. Zelv. 193. 1 Salk. 76. 

If a man declare on a bond, bearing date ſuch a day, 
but does not ſay when delivered, this is good ; for every 
deed is ſuppoſed to be delivered and made on the day it 
bears date; and if the plaintiff declare on a date, he can- 
not afterwards reply, that it was primo deliberat” at another 
day, for this would be a departure. Cro. Eliz, 773. 3 
Lev. 348. 1 Salk. 141. 

But if a bond bear date ſuch a day, but was really de- 
livered at a day after, the obligee may declare on a bond 


of ſuch a date, but primo deliberat' at a day after; and 


if the obligee declare on a bond of ſuch a date generally, 
the obligor may plead it was primo deliberat” on ſuch a day 
after; but then he muſt traverſe that it was delivered on 
'the day of the date. x Brownl. 104. 1 Lev. 196, 

If the bond was delivered before the date, on iſſue, non 
eft faftum, joined on ſuch a deed, the jury are not 
eſtopped to find the truth, viz, that it was delivered be- 
fore the date, and it is a good deed from the delivery, 
2 Co.4, 6. © 3 Keb: 332+ | 

In debt on an obligation, the defendant pleads that he 
delivered it as an eſcrow, & hoc paratus eft verificare ; 
this is ill, for he ought to ſhew to whom he delivered it, 
and conclude int nient fon fait ; & de hoc ponit ſe, &c. 
1 Vent. 9. 110. 1 Salk. 274. 

So pleading that he delivered it to the obligee as an eſ- 
crow, to be his deed on certain conditions, is ill; for b 
the delivery of it to the obligee, it is become his deed ab- 
ſolutely. Hb. 246. 1 Yet, g. | 

A bond or deed may be delivered by words, with- 
out any act of delivery; as where the obligor ſays to 
the obligee, go and take the ſaid writing, or take it 
as my deed, &;, So an actual tradition, without ſpeak- 
ing any word, is ſufficient; . otherwiſe, 'a man that is 
mute could not deliver a deed; but where on an ifſue of 
nom e/t faftum, the jury found that the defendant ſigned 
and ſealed the obligation, and laid it on a table, and that 
the plaintiff came and took it up, this was held not to be 
the defendant's deed, without other circumſtances found 
by the jury. Co. Lit. 36. a. Cro. Eliz, 835. Leon. 193. 
Cro. Eliz. 122. | 

If an obligation be delivered to another to the uſe of 
the obligee, and the ſame is tendred, and he refuſes, the 
delivery has loſt its force. 5 C9. 119. 6, 


3. Tho may be obligors and obligees; and 
ral obligors and obligees, 


All perſons who are enabled to contraft, and whom 
the law ſuppoſes to have ſufficient freedom and underſtand- 
ing for that purpoſe, may bind themſelves in bonds and ob- 
ligations. 5 C9. 119. 4 C. 124. 1 Kol. Abr. 340. 
But if a perſon is illegally reſtrained of his liberty, by 
being confined in a common gaol or elſewhere, and, du- 


| otherwiſe the obligee would loſe his debt, he having no 


| made to any of theſe, ſhall enure to them in their na- 


of making ſeve- | 


0B: 
ring ſuch reſtraint, enters into a bond 


cauſes the reſtraint, the ſame may be 


avoided for 4 
of impriſonment, : £88; ureſs 
Der nt. Co. Lit. 253. 2 Infl. 482, vid. tit, 


So| in reſpe&t of that power and authori 
huſband has over his wiſe, the bond of a otras X 
iþſo fatto void, and ſhall neither bind her nor her huſba Fi 
See Baron and Feme- To 
o though an infant ſhall be liable for his Ari 
ſuch as meat, drink, cloaths, phyſick, Fours; 
yet if he bind himſelf in an obligation, with a firs 
tor payment of any of thoſe, the obligation is raid.” 
Dect. and Stud. 113. Us. Lit. 172. Gro. Fac. g94, 
560. 1 Sid. 112, 1 Salk. 279. Cre. Blix. pb 
vee Intants, | | ak pe 

Allo thougi: a perſon non compos mentis ſhall not he 4]. 
lowed to avoid his bond, by reaſon of inſanity and dif- 
traction, becauſe no man can be allowed to ſtultify him- 
ſelf, becauſe of the ill conſequences that might zttend 
counterfeit madneſs; yet may a privy in blood, as the 
heir, and privies in repreſentation, as the executor and ad- 
miniſtrator, void ſuch bonds; alſo if a lunatick after office 
found enters into a bond, it is merely void, 4 Co, 124, 
Beverley's caſe. See Infants and Lunaticks, 

But if an infant, feme covert, monk, &*c. who are 
diſabled by law to contract, and to bind themſelves in 
bonds, enter together with a ſtranger, who is under none 
of theſe diſabilities, into an obligation, it ſhall bind the 
ſtranger, though it be void as to the infant, &c, 1 Rel. 
Rep. 41. © 

If a ſervant makes a bill in form, Memorandum, that 1 
have received of Edward Talbot, to the uſe of my rafter 
Serjeant Gaudy, the ſum of 40/7. to be paid at Michael. 
mas following, and thereto fet his ſeal, this is a good 
obligation to bind himſelf; for though in the beginning 
of the deed, the reccipt is ſaid to be to the uſe of his 
maſter, yet the re-payment is general, and muſt ne-. 
ceſſarily bind him wao ſealed ; and the rather, becauſe 


to the perſon why 


remedy againſt Serjeant Gaudy. 
Godbolt. | 

Infants, ideots, as alſo feme coverts may be obligees; 
and as to this the huſband is ſuppoſed to allent, be- 
ing for his advantage ; but if he diſagrees, the obliga- 
tion had loſt its force; fo that after the obligor may plead 
non ef! fattum ; but if he neither agrees nor diſagrees, the 
bond is good, for his conduct ſhall be efteemed a tacit 
conſent, ſince it-is a turn to his advantage. 5 Co. 1190, 
Co. Lit, 3. a. 

But a feme covert can neither be obligor nor obligee 
to her huſband, nor' vice verſa, being but one perſon in 
law; alſo by the better opinion, a bond entered into to 4 
feme ſole, by the perſon whom ſhe afterwards marries, 
is, by the marriage, at law extinguiſhed. See 1iron 
and Ferne- 

An alien may be.an obligee, for ſince he is allowed to 
trade and traffick with us, it is but reaſonable to give 
him all that ſecurity which is neceſſary in his contraQs, 
and which will the better enable him to carry on his 
commerce and dealings amongſt us. Co. Lit. 129. 6. 
Moor 431. Cro, Eliz. 142, 683: Cro. Car. 9g. 1 Sakk. 
46. Forefl. 15. See Alien» 

Sole corporations, ſuch as biſhops, prebends, parſons, 
vicars, &c. cannot he obligees, and therefore a bond 


Yelv. 137. Talbot wer, 


tural capacities; for no ſole body politick can take 2 
chattel in ſucceflion, unleſs it be by cuſtom; but a 
corporation aggregate may take any chattel, as bonds, 
leaſes, &c. in its political capacity, which ſhall go in 
ſucceſſion, becauſe it is always in being. C70. Eliz. 
464. Dyer 48. a. Co. Lit. 9. a, 46. a. Hb, 04, 
I Rol. Ab. 515. | 

If A. by his bill obligatory, acknowledges himſelf to be 
indebted to B. in the ſum of 10/7. to be paid at a day t9 
come, and binds himſelf and his heirs in the ſame bil! in 
20 1, but does not mention to whom he is bound, yet the 
obligation is good, and he ſhall be intended to be bound to 
B. to whom he acknowledged before the 101, to be cue, 
2 Rel. Abr, 148. Franklin v, Turner. 7: 
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4. enters into an obligation to B. which he delivers 
C. to the ule of B. though this immediately, upon the 

G "tion and delivery to C. becomes the deed of 4. yet, 

exe". +« reſented to B. he (as he may) diſagrees to it 

if after It 15 P BN Y). 

by ſuch refuſal the obligation loſes its force. Dyer 

167, a. Taw's Cale. N. Bendl. 75. Co. Ent. 145. 1 Kol. 
fir. 148. and 1 Salk. 3ol. cited, 

t is clearly agreed, that two or more may bind them- 
{yes jointly in an obligation, or they may bind them- 
ſelves jointly and ſeverally 3 in which laſt caſe, the ob- 
ligee may ſue them jointly, or. he may ſue any one of 
them at his ele&ion 3 but if they are jointly and not [e- 
yerally bound, the obligee muſt ſue them jointly ; alſo in 
ſuch caſe, if one of them dies, his executor 1s totally 
diſcharged, and the ſurvivor and ſurvivors only charge- 
ble, 2 Rol. Abr. 148. Dyer 19, 310. 5 Co. 19. 
Dalſ. 85. pl. 42» 1 Salk. 393. Carth. 61, 1 Lutw. 
9; three enter into an obligation, and bind themſelves in 
the words following, Obligamus nos & utrumgue noſtrum 

+ pro toto & in ſolids, theſe make the obligation. joint 
and ſeveral. Dyer 19, 6. pl. 114. 

S where two bound themſelves, or any of them, their 
heirs, executors or either of their heir, &c. and the 
obligation was ſealed and delivered by both of them. jointly ; 
this was held to be a joint and ſeveral, and not a joint 
bond only ; and that the word vel ſhould be underſtood the 
ſame as et; and that therefore the joint delivery and ac- 
ceptance could not make that joint only, which by the 
words was joint or ſeveral, at the election of the obligee. 
Cro. Jac. 322. Haukinſon v. Sandilans. : 

If two jointly and ſeverally bind themſelves in an obli- 
ation, which they ſeverally deliver at different times and 
places, yet is the obligation joint or ſeveral, at the election 
of the obligee. 8 ZH. 6. 31. 2 Rol. Abr. 149. 

If three are bound in a bond by theſe words, Ob/iga- 
mus nos & guemlibet noſtrum conjuntiim ; this is a joint 
obligation, and one of them alone cannot be ſued; the 
word conjundzim makes the obligation joint, which the 
word quemlibet cannot make ſeveral; being inſerted, for 
no other purpoſe, but to expreſs moſt ſtrongly that they 
ſhould be all bound, not that they were to be ſeverally 
_ Advor 260. pl. 407. 3 Leon. 206. Wigmore v, 

ens, 

Tbough there be ſeveral obligees, yet a perſon can- 
not be bound to ſeveral perſons ſeverally ; and therefore 
an obligation of 200/. to two, ſolvend” the one 1007. to 
the one, and the other to the other is a void /ofvend', 
Dyer 350, a. pl. 20. Hob. 172. 2 Brownl. 207. Yelv. 
I77. | 

A bond was worded in the words following ; Be it 
known that F. 4. do acknowledge myſelf to owe and 
be indebted to B. and C. in the ſum of g1l. 125. 84. 
for which payment to be made I bind myſelf to B. in 
Iool, and whether B. alone ſhould bring the action for 
the 100/. or both ſhould join in an action for the gr /. 
I2s. 84. dubitatur, & adjournatur. Cro. Jac. 251. Fox- 
hall v. Sands. | 

If an obligation be made to three to pay money to one 
of them, they muſt all join in ſuit, for they are but as one 
obligee; and if he to whom the money is to be paid dies, 
the others muſt ſue, although they have no intereſt in the 
lum contained in the condition. Yelv. 177. 

So if an obligation be made, to three, and two bring 
their ation, they ought to ſhew the third is dead, 1 
Sid. 238, 420. 1 Vent. 34. | 

If A. bind himſelf in a ſum to B. ſolvendum to C. 
wao is a ſtranger, a payment to C. is a payment to B. and 
in an aQtion upon it, the count muſt be upon a bond /o/- 
vend' to B, 1 Sid. 295. 2 Keb. B81. 

In debt the declaration was, that the defendant became 

und in a bond of , for the payment of 
to him, his attorney or aſſigns, and on oyer of the bond 
t appeared, that the ſolvendum was to the plaintiff's at- 
torney or aſſigns, without mention of himſelf; and on 
demurrer for this variance it was held good ; and that 
the declaration muſt not be according to the letter of the 


If 


thereupon. 
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obligation, but according to the operation of the law 


-y 6 _ = Robert v. 
O it A. makes a bond to B. ſolvendum to ſu 
as he ſhall appoint; if B. does Eh point one, ene ney 
him is a payment to B. and if F3 appoint none, it ſhall 
be paid to B. himſelfi 6 Mad. 228. : 

or more learning on this ſubje, ſee 16 Vin, « ant 
3 Bac. Abr. 7. Obligation! 2% 6 Condirian.” gt 

Obligo:, Is he that enters 'into an obligation, and 

. p 3 
obligee the perſon to whom it is entered into. Before 
the coming in of the Normans (as we read in Ingulphus) 
writings obligatory were made firm with golden croſſes, or 
other ſmall ſigns or marks. But the Normans began the 
making ſuch bills and obligations with a print or teal in 
wax, ſet to with every one's ſpecial ſignet, atteſted by 
three or four witneſſes. In former time many houſes and 
lands thereto paſſed by grant and bargain, without ſcript, 
charter or deed, only with the Jandlord' ſword or hel- 
met, with his horn or cup; yea, and many tenements 
were demiſed with a ſpur or curry-comb, with a bow, 
or with ah arrow. Cowell, edit. 1727, See Wang. 

ODbolaca terrie, In the opinion of ſome, contains 
__ an acre of land, others but half a perch. Cowell, 
ealt, 1727. _ : | 

Dbventions (Obventiones) Offerings. 2 Inf. f. 661. 
\Iſo rents, revenue, properly of ſpiritual livings. Stat. 
I2 Car 2. cap. 11. See Offeringe. 

Dercaſio, Is, according to Spelman, taken for an im= 
pediment; it ſignifies alſo a tribute, which the lord im- 
poſed on his vaſlals or tenants. Cowell, edit, 1727. 

Dreceationart, Signifies to be charged or loaded with 
payments. Non propter hoc occaſionentur coram Domina 
Rege & Tuſticiarits. Stat. Ed. 2. Anno 21. So in Pleta, 
[ta quod iþſa vigilatores non occaſionentur, Lib, 1. cap. 24. 
par. 7+ | 
Dreaſtonee, Are, affarts, whereof IManwood ſpeaks 
at large; the word is derived ab occands, 7. e. harrrowing 
or breaking clods. See Spelman's Ghſary, verbo Eſſar- 
tum. Efjarta vulgo dicuntur que apud I/idarum occationes 
nuncupantur. Lib. Niger Scacc. par. 1. cap. 13. 

Occupant. Ifa tenant for term of another's life dies, 
leaving ce/?u7 que vie; he who firſt enters ſhall hold the 
land during that other man's life, and he is in law called 
an occupant, becauſe his title is by his firſt occupation ; and 
ſo, if tenant for his own life, grant over his eſtate to 
another, if the grantee dies, there ſhall be an _occupart. 
Co. on Litt. cap. 6. ſe. 56. and Bulſtrode's Rep. 2 par. 
fol. 11, 12. | 

If a man leaſes to F. 8. for life, and F. S. dies, the land” 
returns to the leſſor, becauſe the life being ſpent for which 
the land was granted, it muſt neceflarily come back to 
the old proprietor; but if the leaſe had been made to 
F. $. during the life of 4. and the leſſee had died, leaving 
ceſlui que vie, or if' in the former caſe F. $. had granted 
over his eſtate to B. and B. had died; in theſe caſes 
he that firſt toox poſlſeflion of the Jand was lawfully 
the tenant, for the reverſioner could not claim in ei- 
ther caſe, becauſe he had parted with it during the life 
of A. in one caſe, and of 7. S. in the other; and F. S. 
cannot have any right, for that were to a&t contrary to 
his own grant, and to claim an intereſt which he had 
transferred to. another; and the tenant pur auter vie be- 
ing dead, his deſcendants could not claim it, becauſe they 
were not comprehended in the words of the feudal dona- 
tion; and therefore the firſt occupant muſt be the right- 
ful tenant, ſince this, like all other things which are dere- 
lift, and without any owner, belongs to the hiſt occupier 
or poſſeſſor. Co. Lit. 41. b. Cro. Eliz. 182. 

The law of occupancy is founded upon the law of na- 
ture, viz. Duod terra manens vacua occupant conceditur. 
So as, upon the firſt coming of the inhabitants to a*new 
country, he that firſt enters upon ſuch part of it, and 
manures it, gains the property (as is now uſed in Corn- 
wall, &c, by the laws of the Starnaries); fo that it is the 
actual poſſeſſion and manurance of the land, which was 
the firſt cauſe of occupancy, and conſequently is to be 


gained by aQtual entry. Sid. 347. Geary v, nt. > 
| h 


Harnage. 


E 


oO C C 

The true ground of occupancy is, that anciently all 
trials of titles were by real actions, and therefore he that 
had the freehold was one to whom the law had a ſpecial 
regard. The ancient law for many reſpe&ts did not allow 
leaſes for above 40 years, till 21 Hen. 8. 15. And an- 
other thing was, there was reaſon too, that not only he 
that had right paramount might know how to try his 
action, but that the lord might know how to avow for 
his ſervices which were conſiderable things formerly) ; he 
ought to know who was his tenant, and therefore the 
law provided there ſhould be a perſon on whom he ſhould 
avow ; per Brideman Ch. J. Cart. 65. in the caſe of 
Geary v. Bearcroft, 

The ſubje& and object of the occupant are only ſuch 
things as are capable of occupancy and not the freehold 
at all; into which he neither doth nor can enter ; but 
the law caſts the freehold immediately upon him that 
hath made himſelf occupant of the land, ar other real 
thing whereof he is occupant, that there may be a te- 
nant to the precipe; per Vaughan Ch, J, Hill 19 & 20 
Car, 2. in the caſe of Holden v, Smallbrooke. 

If tenant by curteſy grants his eſtate to another and 
his heirs and grantee dies, his heir ſhall be a ſpecial oc- 
cupant of this eſtate; 27 A/. 31. admitted, that the 
grant over was fo; for it is admitted that the heir of 
the grantee ſhall have the land. 2 Rol. Abr. 158. There 
ſhall be no occupant of an eſtate of tenant by the Eur- 
teſy or dower, which are eſtates created by law. Cre. 
liz, 58. 

Tenant pur auter vie makes leaſe for years to com- 
mence from his death; a ſtranger enters; though the 
ſtranger is occupant of the freehold, = leſlee for years 
ſhall enter upon him, and the leaſe ſhall bind the occu- 
pant ; agreed, Lev, 201. in the caſe of Geary v. Bear- 
croſt. 

Fo if tenant pur auter vie leaſes for years, in truſt for 
himſelf for life, and after in truſt for his wife for her life ; 
and the lefſee for years aCtually enters, but permits the 
baron to enjoy it, who dies, and then the feme enters ; the 
feme ſhall be occupant, and not the leſſee for years. And 
ſo a judgment given in C. B, contrary to the opinion of 
Bridgman Ch. J. was affirmed per three juſtices, abſente 
Keyling Ch. J. Lev. 202. Geary v. Bearcreft. 

The cuſtom of a manor was, that every cuſtomary co- 
pyhold. of that manor might be granted to three perſons, 
habendum to them ſucceſſive ficut nominantur, & non aliter. 
A ſurrender was made to 7. $, and his afligns for his 
own life, and the lives of two others. Pawel J. feem'd 
to incline that if F. S. had become bankrupt, and the 
eſtate aſſigned, and the aſſignee had died, living the copy- 
holder ; the lord ſhould immediately have the land ; and 
Powis J. thought that upon the death of the copyholder 
the eſtate of aſſignee would determine, though the ce/2u7 que 
vies were living. But it was agreed, that if the grant had 
been ſo to 7. S. for the lives of B, C, and D. ane F, S. 
had died, the lord ſhould have the land again, though 
againſt his own limitation, becauſe there can be no occu- 
pant of a copyhold eſtate without a ſpecial cuſtom ; and this 
would be no miſchief, the failure being on the fide of the 
grantee only. 6 Mod. 63, 68. Mich, 2 Ann. B. R, 
Smartle v. Þrnballbes. See 16 Vin. Abr. tit Occupant ; 
and fce Lite- eſtate. 

Occupation, (Occpatis,) Signifies the putting a man 
out of his freehold in time of war, and is all one with 
diſſeiſm in time of peace, ſaving that it is not ſo dan- 
gerous, C9. on Litt. fol. 249, Alſo uſe or tenure, So 
we ſay, ſuch land is in the tenure or occupation of ſuch 
a man, that is, in his poſſeſſion, See Terre-tenanr. 
Alſo trade or occupation, 12 Car, 2. cap. 18, But occu- 

__ pations in the ſtat. De Bigamis, cap. 4. are taken for uſur- 
pations upon the King, and is when one uſurps upon the 
King, by uſing liberties which he ought not, And as an 
unjuſt entry upon the King into lands or tenements, is 
an intru/ion, fo an unlawful uſing of franchiſes is an uſur- 
pation, But occupations in a Jarger ſenſe, are taken for 
purpreſſures, intruſions and uſurpations. See 2 [nff, 
ol. 273. 
/ Decuwable: Is a writ that lieth for him which is 
ejected out of land or tenement in times of war, as a writ 


0.7. 

of novel difſeiſin lies for one ejeted in ti , 
$- -p Ln f de Novel Diſſeifm. "06 [of Hence, 

Mave, (Uava, ) The eighth day ; 
culiar feaſts. See tas. S 7 following fome pe- 
Ddidx atia, Is an old writ mentioned ; 
of IYe/tminſter 1, made 3 Edw, 1. cap. 7H Ag ys 
directed to the ſheriff to inquire, whether a man —_ 
mitted to priſon upon ſuſpicion of murder, be cots F 
upon juſt cauſe of ſuſpicion; or only upon malice R, 
giſter, fol. 133. Bradton. lib. 3. part 2. cap, 20, And 
if upon inquiſition it were found, that he was not uilty 
then there came another writ to the ſheriff to bai big 
But now that courſe is taken away by the ſtatute of 28 
Edw. 3. cap. 9. as appears in Staundford Pl, Cir fil 
and Co. lib, 9. fol, 56. and Spelman, verbo 4ti; Al 
was anciently written hatia, or batya, for hate, from the 
Saxon hatian, to wax hot, to rage, alſo to hate: not 
atia, quia malitia eft acida, as Sir Edward Cote has it in 
his 9 Rep, fol. 506. and in 2 Inf. fel, 42. See Spelm, 
on Atia, 

Deconamicus. 'This word was uſed for the executor 
of a laſt will and teſtament, as the perſon who had the 
economy or fiduciary diſpoſal of the goods of the party de. 
ceaſed Per teflamentum ſuum conflituerat =— ut cg. 
micus lus dominus Georgius Winter te/tamentum ſuum 
violquit, Hiſt. Dunelm. apud Whartoni Angl. $a. 
part 1, pag. 784, See Uitedomini. Sometimes the 
word is taken for an advocate or defender ; as, /im- 
mus ſecularium exconomcus, & protettor eceleſfiv, FR 
Parif. anno 1245. 

Dffence, (Deliaum,) Is an at committed againſt x 
law, or committed where the law requires it, and pu- 
niſhable by it. JY/efim. Symb. And all offences are 
capital, or not ſo; capital, for thoſe which the offender 
ſhall loſe his life: And not capital, where any offender 
may forfeit his lands ad goods, be fined or ſuffer cor- 
poral puniſhment, or both ; but not loſs of life. H. 
P. C. 2. 126, 134. Capital offences are comprehended 
under high treaſon, petit treaſon, and felony : Offences 
not capital include the remaining part of the pleas of the 
Crown, and come under the title of Miſdemeanors. An 
offence may be greater or leſs, according to the place 
wherein it is done. Finch 25. But the offence will be 
in equal degree in them, who are equally tainted with it ; 
and thoſe that aCt and conſent thereto are alike offenders. 
5 Rep. 80. | 

Dfrerings. Oblations and offerings ſeem to be one 
and the ſame thing, and are in a fenſe ſomething of the 
nature of tithes being offered to God and his church, of 
things real or perſonal. Offerings are reckoned amongſt 
perſonal tithes, and ſuch as come by labour and induſtry, 
are paid by ſervants and others once a year to the parſon 
or vicar, according to the cuſtom of the place; or they 
are to be paid in the place where the party dwells, at 
ſuch four offering-days, as before the ſtatute 2 & 3 Ed. 6. 
cap. 13. within the ſpace of four years the laſt paſt had 
been uſed for the payment thereof, and in default thereof. 
Co. 3. Abridg. Caſes 159. In London, offerings are a 
groat a houſe. They are, by the law now in force, to be 
paid as formerly they have been. See ſtat. 32 Hen. 8. 7 
27. Hen. 8, 20. 2 & 3 £4. 6. 13. and Co. 11. 16+ 
They properly belong to the parſon or vicar of that 
church where they are made ; of theſe ſome were free and 
voluntary, others by cuſtom certain and obligatory. 
They were anciently due to the parſon of the pariſh that 
officiated at the mother church, or chapels that had paro- 
chial rights; but if they were paid to other chapels that 
had not any parochial rights, the chaplains thereof were 
accountable for the ſame to the parſon of the mother- 
church, Lindw. C. de oblation. & cap. Duia quidam. Such 
offerings as at this day are Cue to the parſon or vicar at /a- 
craments, marriages, burials, or churching of women, ire 
only ſuch as were confirmed by the ſtatute of 2 £4. 6. c. 13: 
and payable by the laws and cuſtoms of this realm, before 
the making of the {aid ſtatute, and are recoverable only in 
the eccleſiaflical court. Godslph. Rep. 4206, 427- 

Star. 32 Hen. 8. cap. 7. ſe. 2. inforces the payment 
of offerings according to the cuſtom and places where the; 


grow due, 
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y ſtat. 2 & 3 Ed. 6. cap. 13. ſee?, 10. All perſons, 
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by the laws of this realm ought to pay their of- 
ſhall yearly pay to the parſon, vicar, proprietary, 
deputies, or fatmers of the pariſhes where they 
at ſuch four offering days as heretofore within the 


which 
ſering5» 
or their 
dwell, 


hace of four years laſt paſt hath been accuſtomed, and | 


default thereof ſhall pay for the ſaid offerings at Eaftcr 
wings 

he Four offering-days are, Chriſtmas, Eafter, Whit- 

ſuntide, and the feaſt of the dedication of the pariſh- 

church. Gibſ. 739. : ; 

Offert92ium, A piece of ſilk or fine linen, to receive 
and wrap up the offerings, or occaſional oblations in the 
church. Hence in the ſtatutes of the church of St. Paul 
n London, it was ordained, Ut ſacri/la curet quod corpora- 
lia, palle, ve/limenta, offertoria & ab/lerſeria munda ſint 
ntegra & nitida, Statut. Eccl. S. Pauli. Lond. MS. fol, 
39. b. Cowell, edit. X7ar- : . : 

Office, (Offcium,) Signifies that ſuntion by virtue 
whereof a man hath ſome employment in the affairs of 
another, as of the King, or of another perſon, Covell. 

It is faid, that the word gfficium principally implies a 
duty, and the next place the charge of ſuch duty ; and 
that it is a rule, that where one man hath to do with 
another's affairs againſt his will, and without his leave, 
that this is an office, and he who is in it is an officer, 
Carth. 478. | | 

There is a difference between an office and an employ- 
ment, every office being an employment ; but there are 
employments which do not come under the denomination 
of offices ; ſuch as an agreement to make hay, plough 
land, herd a flock, &c. which differ widely from that of 
feward of a manor, &c. 2 Sid. 142. 

By the ancient Common law, officers ought to be ho- 
neſt man, legal and ſage, & qui melius ſciat & poſſit officio 
ul: intendere 3 and this, fays my Lord Coke, was the policy 
of prudent antiquity, that officers did ever give grace to 
the place, and not the place only to grace the officer. 
2 Inſt. 32, 456, 

cers are diſtinguiſhed into civil and military, ac- 
cording to the nature of their ſeyeral truſts, Carth. 
419- | 
ces are diſtinguiſhed into thoſe which are of a pub- 
lick, and thoſe which are of a private nature ; and herein 
It is ſaid, that every man is a publick officer, who hath 
any duty concerning the publick ; and he is not the leſs 
a publick officer, where his authority is confined to nar- 
row limits ; becauſe it is the duty of his office, and the 
nature of that duty which makes him a publick officer, 
and not the extent of his authority. Carth. 479. 

It hath been held, that the commiſſioners for purging 
corporations could not take notice of or remove an at- 
torney of a court, it not being a publick office in which 
the government was concerned, 1, 8:4. 94, 152. 1 Lev. 
75- 1 Keb. 349. Raym. 94. Hur/!'s caſe. 

It hath been doubted, whether the cenſor of the college 
of phyſicians be ſuch an officer as is compellable to take 
the oaths preſcribed by the ſtatute 25 Car. 2. it being 
urged, that the overſight and inſpeftion of medicines was 
of a private nature; and that no offices were within the 
intent of that ſtatute, but tuch as related to the revenue, 
or to the conſervation of the peace z and that particular 
powers, created for particular purpoſes, were not within 
that ſtatute. 5 od. 431. Carth. 478. The King v. 
Dr. Burnell. 

Allo offices are diſtinguiſhed into ancient offices, and 
thoſe which are of a new creation ; and herein it is ob- 
ſervable, that conſtant uſage hath not only ſanQified the 
iſt eſtabliſhment of ſuch ancient offices as have exiſted 
time out of mind, but alſo hath preſcribed and ſettled the 
manner in which they have and are to continue to exiſt, 
In what manner to be exerciſed, how to be diſpoſed, Ec. 
9 Go, 97. Cro. Eliz. 636. 2 Roll. Abr. 182. Cre. 
Cor. 513. 1 Show. 4.36. 

There is alſo another diſtinction of offices into ſuch as 
xre judicial, and ſuch as are miniſterial offices only ; the 
rſt, relating to the adminiſtration of juſtice, or the aQual 
exerciſe thereof, muſt be executed by perſons of ſufficient 


Vo, II. 


CC 


| 
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apntys and by the perſons themſelves to whom they are 
granted ; and herein alſo ancient uſage and cuſtam muſt 
govern, 1 fon. 109. Dav. 35. - 9 Co. 97. 

1. Who hath a right to create and grant or afſion an office 
and of one office being incident to another, en a of : 


2 Of the offence of buying and ſelling an office, and what 
offices are prohibited to be thus blo off = Y 


3. What remedies a perſon having a right to an office mu 


purſue, to be let into the enjoyment of it, and how a diſturs 
bance 15 puniſhable, 


4. Of the forfeiture of an office; and where for car- 


ruption, bribery, extortion, and oppreſſive proceedings, officers 
are puniſhable. | 


1. Who hath a right to create and grant or afſign an office ; 
and of one office being incident to another, 


The King is the univerſal officer and difpoſer of juſtice 
within this realm, from whom all others are faid to be 
derived ; but yet he cannot create a new office inconſiſtent 
with our conflitution, or prejudicial to the ſubject. 12 
Co. 116. 1 Roll. Rep. 2c6. Carth. 478. 

There are three things, ſays my Lord Coke, which 
have fair pretences, yet are miſchievous; iſt, new courts; 
2d, new offices; 3d, new corporations for trade; and 
as to new offices, either in courts or out of them, theſe, 
he ſays, cannot be erected without aCt of parliament ; for 
that under the pretence of common good, they are exer- 
ciſed to the intolerable grievance of the jubjet. 2 Inft, 

O. 

"A office granted by letters patent for the ſole making 
of all bills, informations and letters mifſive in the council 
of York, was held unreaſonable and void. 1 Ton. 231. 
Mounſon v. Lyſter. 

One Chute petitioned the King to ere& a new office 
for regiſtring all ſtrangers within the realm, except mer- 
chant ſtrangers, and to grant the ſaid office to the peti- 
tioner with or without a fee ; and it was reſolved by all 
the judges at Serjeants Inn, that the erection of ſuch new- 
offices for the bencfit of a private perſon, was againſt all 
law of what nature foever. 1 Cs. 116. and ſeveral caſes 
there cited to this purpoſe, 

King Ed. 4. by his letters patent bearing date 1oth of 
Ottober, anno 15. of his reign, reciting, That whereas 
there was no office of the Chancellor of the Garter, and 
that there ſhould be ſuch an office of the Chancellor of 
the Garter, and that none ſhould have it but the biſhop 
of Saliſbury for the time being, we will and ordain, That 
Richard Bauchamp, now biſhop of Saliſbury, ſhould have 
it for his life, and after his deceaſe, that his ſucceſlors 
ſhould have it for ever ; and amongſt divers other points 
it was reſolved unanimouſly, that this grant was void ; 
for that a new office was erected, that it was not detined 
what juriſdiction or authority the officer ſhould have, and 
therefore for the uncertainty it was void. 4 Int. 200. 


Paſch. 6 Fac. 1. Bijhop of Saliſbury's caſe. Mor 808, 
S, C. | 

The King cannot grant to any perſon to hold a court 
of equity, tho' he may grant Zenere placita ; for the diſ- 
penfation of equity is a ſpecial truſt committed to the 
King, and not by him to be intruſted with any other, 
except his Chancellor. Fob. 63. | | 
 Where-ever one office is incident to another, ſuch in- 
cident office is regularly grantable by him who hath the 
principal office ; and on this foundation it hath been held, 
that the King's grant of the office of county clerk was 
void, it being inſeparably incident to the office of ſheriff, 
and could not by any ha or contrivance be taken away 
from him. 4 Co. 32. Aditton's Caſe, 1% 

So the office of chamberlain of the King's Bench priſon 
is inſeparably incident to the office of marſhal ; and there- 
fore a grant of the office of marſhal with a reſervation of 
the office of chamberlain is void, 1 Salk. 439. Per Hett 
Ch. J. 1 Leon. 320, 321. Like point, 

So it hath been reſolved, that the office of Exigenter 


of London and other counties in England, is incident to 
6 A 


the 
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the office of Chief Juſtice of C. B. and that therefore a 
grant 'thereof by the King, tho” in the vacancy of a 
| Chief Juſtice, is null and void. Dyer 175. a. pl. 25: 
1 And. 152, and fee Show. Par. Ca. Sir Rowland Holt's 
caſe. 

My Lord Cke ſays, that the juſtices of courts did ever 
appoint their clerks, ſome of which after by preſcription 
grew to be officers in their courts z and this right which 
they had of conſtituting their own officers, is further 
confirmed to them by /YVe/im. 2. cap. Jo. the reaſons 
whereof are twofold ; 1ſt, For that the law doth ever 
appoint thoſe that have the greateſt knowledge and ſkill, 
to perform that which is to be done. — The officers 
and clerks are but to enter, inrol, or eftect that which 
the juſtices do adjudge, award or order ; the inſufficient 
doing whereof maketh the proceeding of the juſtices er- 
roneous, than the which nothing can be more diſhonour- 
able and grievous to the juſtices, and prejudicial to the 
party. 2 nft. 425. 4 Med. 173. cited. 


2. Of the offence of buying and ſelling an office, and 
what offices are prohibited to be thus diſpoſed of. 


The taking or giving of a reward for offices of a 
publick nature is ſaid to be bribery; and ſurely, ſays 
Hawkins, nothing can be more palpably prejudicial to 
the good of the publick, than to have places of the 
higheſt concernment, on the due execution whereof the 
happineſs of both King and people doth depend, diſpo- 
ſed - of not to thoſe who are moſt able to execute them, 
but to thoſe who are -moſt able to pay for them ; nor 
can any thing be a greater diſcouragement to induſtry and 
virtue, than to ſee thoſe places of truſt and honour, 
which ought to be the rewards of thole who by their in- 
duſtry and diligence have qualifhed themſelves for them, 
conferred on ſuch who have no other recommendation, 
but that of being the higheſt bidders; neither can any 
thing be a greater tempration to officers to abuſe their 
power by bribery and extortion, and other atts of injuſ- 
tice, than the confideration of the great expences they 
were at in gaining their places, and the neceflity of fome- 
times ſtraining a point to make their bargain anſwer their 
expectations. 2 [n/t. 148. 1 Hawk. P. C. 168—g, 
It is faid to be malum in ſe, and inditable at Common 
law. Noy 102. Jtbhoor 781. 

For which reaſon, among many others, it is expreſsly 
enacted by 12 Ric, 2. cap. 2. That the chancellor, trea- 
ſurer, keeper of the Privy ſeal, fteward of the King's 
houſe, the King's chamberlain, clerk of the rolls of the 
juſtices of the one bench and of the other, barons of the 
Exchequer, and all other that ſhall be called to ordain, 
name or make juſtices of the peace, ſheriffs, eſcheators, 
cuſtomers, comptrollers, or any other officer or minifter 


of the King, ſhall be firmly fworn that they fſhaJl not 


ordain, name or make any 'of the above-mentioned offi- 
cers for any gift or brokage, favour or affetion ; nor 
that none that ſueth by himſelf, or by others, privily or 
openly, to be in any manner of office, ſhall be put in 
the ſame office, or in any other, but that they make al] 
fach officers and minifters of the beſt and moſt lawful 
men, and ſufficient to their eſtimation and knowledge. 

And by the 4 H. 4. cap. 5. it is enacted, That no 
ſheriff ſhall let his bailiwick to farm to any man for the 
time he occupieth ſuch office. 

But the principal ftatute relating to this matter is the 
5s & 6 Ed. 6, cap. 16, which is verbatim as follows, 

Sea. 1. For avoiding of corruption which may here- 
after happen to be in the officers and miniſters in thoſe 
courts, places or rooms, wherein there is requiſite to be 
had the true adminiſtration of juſtice, or ſervices of 
truſt, arid to the intent that perſons worthy and meet to 
be advanced to the place where juſtice is to be miniſtred, 
or any ſervice of truſt executed, ſhall hereafter be pre- 
ferred to the fame, and no other; 


Se. 2. « Be it therefore enated, That if any per- 


fon or perſons at and time hereafter barpain or ſell any 
vffice or. offices, or deputation of any office or offices, 
or any part. or parcel of any of them, or receive, have 
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or take any money, fee, reward or any other prof+ 2: 
rectly or indirectly, or take any promite, noon, ng 
venant, bond or any affurance to receive or have ng 
money, fee, reward or other profit, dire&ly or indireg, 
ly, for any office or offices, or for the deputation of a6y 
office or offices, or any part of any of them; or to th 
intent that any perſon ſhould have, exerciſe or enjo "ng 
office or offices, or the deputation of any office or office 
or any part of any ot them, which office or offices, 0. 
any part or parcel of them, ſhall in any wiſe touch - 
concern the adminiſtration or execution of juſtice, or the 
receipt, controlment or payment of any of the Kin ; 
Highneſs's treaſure, money, rent, revenue, account, * 
neage, auditorſhip, or ſurveying of any of the King 
Majeſty's honours, caſtles, manors, lands, Theeps, 
woods or hereditaments, or any of the King's Majeſty's 
cuſtoms, or any adminiſtration, or neceflary attendance 
to be had, done or executed in any of his Majeſty's cuf. 
tom houſe or houſes, or the keeping of any of the King's 
Majeſty's towns, caſtles or fortrefles, being uſed, occy- 
led or appointed for a place of ftrength and defence ; or 
which ſhall concern or touch any clerkſhip to be occy- 
pied in any manner of court of record wherein juſtice is 
to be miniſtied ; that then all and every ſuch perſon and 
perſons, that ſhall ſo bargain or ſell any of the faid of. 
hce or offices, deputation or deputations, or that ſhall 
take any money, fee, reward or profit, for any of the 
laid office or offices, deputation or deputations, of an 
of the ſaid offices, or any part of any of them, or ſh 
take any promiſe, covenant, bond or aſſurance for an 
money, reward or profit, to be giyen for any of the ſaid 
office or offices, or any part of any of them, ſhall not 
only loſe and forfeit all his and their right, intereſt and 
eſtate, which ſuch perſon or perſons ſhall then have of, in or 
to any of the ſaid office or offices, deputation or deputations, 
or any part of any of them, or of, in or to the gift or n0- 
mination of any of the ſaid office or offices, deputation or 
deputations, for the which office or offices, or for the de- 
putation or deputations of which office or offices, or for 
any part of any of them, any ſuch perſon or perſons 
ſhall ſo make any bargain or ſale, or take or receive any 
ſum of money, fee, reward or profit, or any promile,. 
covenant, bond or aſſurance to have or receive any re- 
ward, meney or profit ; but alſo that all and every ſuch 
perſon or perſons that fhall give or pay any ſum of 
money, reward or fee, or ſhall make any promile, agree- 
ment, bond or afſurance for any of the laid offices, or 
for the deputation or deputations of any of the ſaid office 
or offices, or any part of any of them, ſhall immediately, 
by and upon the ſame fee, money or reward given or 
paid, or upon any ſuch promiſe, covenant, bond or 
agreement had or made for any fee, ſum of money or 
reward, to be paid as is aforeſaid, be adjudged a diſabled 
perſon in the law to all intents and purpoles, to have, oc- 
cupy and enjoy the faid office or offices, deputation or de- 
putations, or any part of any of them, tor the which 
ſuch perſon or perſons ſhall to give or pay any ſum of 
money, fee or reward, or make any promiſe, covenant, 
bond or other aſſurance to give or pay any ſum of 
money, fee or reward, | | | 

Sedz. 3. © It is further enated,, That all and every 
ſuch bargains, ſales, promiſes, bonds, agreements, cove- 
nants and affurances, as before ſpecified, ſhall be void to 
and againſt him and them, by whom any ſuch bargain, 
/ale, bond, promiſe, covenant or aſſurance ſhall be had 
or made, | | ; 

Se. 4. © Provided always, That this a, or any thing 
therein contained, ſhall not in any wiſe extend to any 
office or offices, whereof any perſon or perſons is or fhal 
be ſeiſed of any eſtate of inheritance z nor to any ofhce 
of parkerſhip, or of the keeping of any parkhouſe, ma- 
nor,. garden, chaſe or foreſt, or to any of them; any 
thing in this a& heretofore mentioned to the contraly . 
thereof in any wiſe notwithſtanding, M4 

$22..5. 4 Provided alſo, That if. any perſon or p&t- 
ſons do hereafter offend in any thing contrary to the {e- 
nor and effec of this act, yet that notwithſtanding all 
judgements given, and all other a&t or aQs executed of 


done, 
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 -- by any ſuch perſon or perſons ſo offending by authg- 
on a Func or the office or deputation, which ought to be 

feited, of not occupied, or not enjoyed, by the perſon 
@ offending as 1s aforeſaid, after the ſaid offence ſo by 
{ach perſon committed or done, and before ſuch perſon 
@ offending for the ſame offence, be remoyed from the 
exerciſe, adminiſtration and occupation of the ſaid office 
ar deputation, ſhall be and remain good and ſufficient in 
law to all intents, conſtructions and purpoſes, in ſuch 


like manner and form as the fame ſheuld or ought to 
have remained and been, it this act had neyer been had 


apy er alſo, That this a& ſhall not extend to be 
rejudicial or hurtful to any of the chief for ge of the 
King's courts, commonly called the King's Bench or Com- 
mon Pleas, or to any of the juſtices of afliſe that now be, 
or hereafter ſhall be; but that they and every of them 
may do in every behalf, touching or concerning any office 
or offices to be given or granted by them, or any of them, 
as they or any of them might have done betore the ma- 
king of this a&t ; any thing above-mentioned to the con- 
trary in any wiſe notwithſtanding.” ; | 

In the conſtruction of the laſt mentioned ſtatute, the 
_ following opinions have been holden. | | 

1. That the office of chancellor, regiſter and commil- 
fary in eccleſiaſtical courts are within the meaning of the 
fatute, infomuch as thoſe courts do not only determine 
matters which are -brought before them pro ſalute anime, 
but alſo have the deciſion of diſputes concerning the law- 
fulneſs of matrimony, and legitimation of children, which 
touch the inheritance of the ſubject ; and alſo hold plea 
of legacies and tythes, &c. in which reſpects they are 


courts of juſtice. Cro. Fac. 269. 3 {n/t. 148. 12 C9.78. 


Salk. 468. 3 Lev. 287. 2 Vent. 187, 207. 

2. [t hath been adjudged, that oftices in fee are out of 
the ſtatute ; for if the King be ſeiſed in fee of a baili- 
wick, and he demiſe the ſame to 4. who demiſes to &. 
rendring the demiſe to B. is not within the itatute ; for 
offices in fee being excepted out of the ſtatute, under 
leaſes of ſuch offices are alſo excepted incluſively. 2 Lev. 
151, Ellis ver. Ruddle, 

3. It hath been reſolved, that the place of cofferer is 
within this ſtatute, and a perſon having once purchaſed 
this place is for ever diſabled to enjoy the tame ; and that 
the King is bound by this ſtatute. 3 Bu//?. 91. vir Arthur 
Tngram's caſe. Co. Lit. 234. S. C. and there faid, that 
the King could not diſpente with this ſtatute by any non 
ofante. Cro. Jac. 385. S. C. cites. bs 

4. It hath been agreed, that the fale of a bailiwick of a 
hundred is not within the ſtatute, for ſuch an office doth 
not concern the adminiſtration of juſtice, nor is it an 
office of truſt. 4 Leon. 33. Godbait's cale, 4 Mad. 223. 
8 C. cited. 

5. If A. being a ſurveyor of the cuſtoms, agrees with 
B. that B. ſhall be his deputy, and that in confideration 
thereof B, ſhall pay 4. 6001. and 1007. annually ; and 
it is further agreed, that A. will ſurrender his patent, and 
procure a new one in the names of A. and B, which is 
done accordingly, and B. gives 4. a bond for pertorm- 
ance of the whole agreement ; the bond is void, as being 
within this Rtatute; for though part of the condition, 
ſuch as procuring a new patent, &c. may not be void 
within the ſtatute, yet being joined with that which 1s ſo, 
it makes the whole void. 2 And. 55, 107. Smith ver. 
Cotelefhill. | E : 

6. It hath been adjudged, that a feat in the fix clerks 
office is not within the ſtatute, being a miniſterial office 


only ; and they are but under-clerks, who have fo much. 


a ſheet for copying, &c. But one judge held it not ſale- 
able at Common law for the following reaſons ; 1ſt, Dif- 
couragement of merit and induſtry. 2dly, It is being 
the occaſion of extortion and exaCtion of exceſſive fees. 
3dly, From its. being a great charge to ſuits. 4thly, It 
exempts the perſons, who enter by theſe means, in a 
great meaſure from the due regulations under which they 
ought to be ; for they are not ſo eaſily removed, as if 
they were at the will of him who hath the diſpoſal of 
_ -Paſch. 26 Car..2. in C, B, Sparraw ver. Rey- 
gs, 
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| 7. ſt hath been held; that this flatute doth not extend 
to military officers ; and that the 7 W.& M. which res 
quires, that every commiſſion officer, before his commiſ-= 
lion is regiſtred, ſhould take the oath there mentioned, 
that he had not direQtly or indiredtly given any thing for 
procuring the commiſhan, but the uſual fees extended 
only to horſe, foot and dragoons, but not to the marines, 
T7 Chan. 199. 

_ ©. It hath been adjudged, that the ſale of the deputa« 
tion of the office of ——_ marſhal of of amaite, is nes 
within this ſtatute ; becauſe this fatute does not extend 
to the plantations. 4 Med. 222. Salk. 411. Blankard 


ver. Galdy. 2 Med. 45. S. P. undetermined, and there 


laid arguendo, that fo good a law ſhould bave as extenſive 
a conitruCtion as poſſible, 


9. In a writ on a judgment in Ireland; it was beld 
clearly that the office of clerk of the crown, and clerk of 
the peace, was within the {tatute ; but that this law did 
not extend to [reland, not being enated there, Trin, 
9 Geo. 2. in B. R. Maccarty ver. Wickford. 

IO. It hath been held, that one who makes a contra&# 
tor an office, contrary to the purport of this ſtatute, is {o 
tar diſabled to hold the ſame, that he cannot at any time 
during his life be reſtored to a capacity of holding ir by 
any grant or diſpenſation whatſoever, Heb. 75. Co. Lit, 
234+ Cro. Car. 361. Cro, Fac. 386. 

I1, It is held, that where an office is within the flatute, 
and the ſalary certain, if the principal make a deputa- 
tion, rexghos. a lefler ſum out of the ſalary, it is good ; 
ſo if the profits be uncertain ariſing from fees, it the 
principal make a deputation, reſerving a certain ſum out 
of the fees and profits of the office, it is good ; far 
in theſe caſes the deputy, by his. conttitution, is in place 
of his principal, yet he has no right to his fees, the 
{ti]l continue to be the principal's ; ſo that as to him it 
is only reſerving a part of his own, and giving away the 
reſt to another ; but where the reſervation or agreement 
is not to pay out of the profits, but to - pay generally a 
certain ſum, it muſt be paid at. all events ; and a bond 
tor performance of ſuch agreement is void by the ſtatute, 
Salk. 468, 6 Mod. 234, Godolphin v. Tudor, Cont. 
350. Se. is. | 6s 

I2. It hath been held, that this being a-publick law, 
the judges ex officio are to take notice of it 3 but yet it 
ſeems the more regular and ſafe way to plead it ; bat it 
hath been reſolved, that a perſon in pleading this ſtatute 
need not alledge, that the party againſt whom it is plea- 
ded is not within any of the proviſo's or exceptions in the 
ſtatute ; but that if he be, it muſt come on his ſide 
to ſhew it, Trin, 9 Geo. 2, in B, R, Maccarty ver; 


| Wickford. 


3. That remedies a perſon having a right to an office, 


mul purſue, to be let into the enjoyment of it, and haw a 


diſturbance 1s puniſhable. 


It is held clearly, that an affiſe lay at Common law for 


an ofhice, and that therefore, though the ſtatute of 1/2. - 


2. cap. 25. ſpeaks only of offices in fee, yet an aſlife lies 
for an office in tail, or for life ; but this is .to be under- 
ſtood of offices of profit, for of an office of charge and 


no profit an affiſe does not lie. 8 Co. 47. a: Fohn Webb's . 


caſe. 2 In/t. 412.S,P. 13 | 
But a man fhall nat have an aflife of the whole office, 


unleſs he be diſleiſed of the whole ; but if a man be diſ- 


ſeized of parcel of the profits of an office, he may have an 
affile for that parcel only. 8 Co. 49.6. 2 Inft. 412. 

In an affiſe for an office newly erected and conftituted, 
the demandant in his plaint muſt ſhew what fee or profit 


is granted for the exerciſe thereof ; for this office. cannot. 


have a fee or profit appurtenant to it, as an ancient office 
may, and for an office without fee or profit nq affile lies. 
8 Co. 49. W2bt's caſe. | | ; 

But in an affiſe for an ancient office, the demandant 
in his plaint need not ſhew what fee or profit is belonging 
to it, for it ſhall be intended there is ſome fee or profit. 
8 Co. 49. | | 


In an affiſe for an office, the demandant muſt ſhew a - 


\(eiſin 3 but it hath been held, that the taking of 3 d. for a 
\capigs 
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capias againſt B. is ſufficient ſeiſin of the office of filizer | 
de banco. 1 Roll. Abr. 270. Ls 

| $0 if one by the houſe of commons be committed to A. 
who before and long after was in poſſeſſion of the office 
of ſerjeant at arms to the houſe, and the priſoner com 
pounds with B. for his fees, and gives him twenty ſhil- 
lings; this is a good ſeiſin of the office by B. for he can- 
not be diſſeiſed thereof but at his election ; and it was 
likewiſe held, that proving that B. being in the lobby of 
the houſe of commons, took hold of the door of the 
houſe, and laid his hands upon the mace, then being in 
the hands of MA. to take it, but hindered by 4. was good 
evidence both of a ſeiſin and diſſeiſin, 2 Lev. 108. 
Cragg v. Norfolk adjudged. | 

But where the (erjeant of the mace to the houſe of 
commons, in an action upon the caſe for a diſturbarice, 
recovered damages ; and whether this was a ſufficient 
ſeiſin, the damages being recovered in fatisfaCtion of the 
| fees, and he then being out of poſſeſſion of his office, 
| was doubted ; ſome of the judges inclining one way and 
ſome the other; and it was intended to have been found 
ſpecially, but the plaintiff being unwilling to ſtand to it 
was nonſuit. 1 Lev. 108. and fee Med. 122. where 
ſuch recovery is held to be a ſufficient ſeifin, 

Alſo in an affiſe for an office, the, demandant in his 
patent muſt ſet forth a title. 3 1dod. 273. Saver v. 
 Lenthal, | 

An aſfliſe lies for the office of regiſter of the admiralty ; 
for though their proceedings are according to the Civil 
law, yet the right of their office is determinable at the 
Common law ; ſo of the maſterſhip of an hoſpital, being 
a lay fee. 8 Co. 47. 2 Infl. 412. 11 Co. 99. b, Dyer 
I52, 

man may bring an action on the caſe for the profits 
of an office, tho' he never had ſeiſin. 1 od. 122, per 
Hale Ch. }. | 

If the King grant the office of comptroller of the 
cuſtoms to A. and B. durante beneplacito, and A. dies, 
and afterwards the King grants the ſaid office to C. and 
yet B. under pretence of ſurvivorſhip, exerciſes the ſaid 
office, and receives the profits thereof; C. my have an 
indebitatus aſſumpſit for ſo much money had and received 
to his uſe. 2 44d. 260. adjudged upon a ſpecial verdict 
between Arris v. Stukely. FS 


a Of the forfeiture of an office ; and where for cor 
ruption, bribery, extortion, and oppreſſive proceedings, officers 
are puniſhable, | 


It is laid down in general, that if an officer aQts con- 
trary to the nature and _ of his office, or if he refuſes 
to act at al), that in theſe caſes the office is forfeited. 
11 Ed. 4. 1.b. 2 Roll. Abr, 155 


But herein it will be neceſſary to conſider more mi- | 


nutely, what ſhall be faid ſuch acts as are contrary to the 
duty of his office, and how far the ſame, whether they 
be as of omiſſion or commiſſion, amount to a forfeiture ; 
wherein it hath been clearly agreed, that a gaoler by ſuf- 
fering voluntary eſcapes, b abuſing his priſoners, by 
extorting unreaſonable fees from them, or by detaining 
them in gaol after they have been legally diſcharged and 
paid their juſt fees, forfeits his” office; for that in the 

rant of every office it is implied, that the grantee execute 
it faithfully and diligently. Co. Lit. 233. 9g Ce. 50. 
3 Med. 143. | 

But it is held, that one negligent eſcape is not a for- 
feiture, though one voluntary one is, but that two neg 
ligent eſcapes amount to a forfeiture. 39 Hen. 6. 33. 
2 Roll. Abr. 155. 2 Fern. 173. and fee ſtat. 8 & g /F, 3. 
cap. 27. tit. Gacler. 

There are, ſays my Lord Coke, three cauſes of for- 
feiture or ſeizure of .offices by matter in deed. 1ſt, By 
Abuſer. 2dly, Nonuſer. 3dly, Refuſal. aſt, Abuſer ; 
as by a marſhal or other gaoler's permitting eſcapes. 
2dly, By nonuſer ; in which there is this difference, when 
the office concerns the adminiftration of juſtice or the 
commonwealth, the officer ex officio ought to attend 
without any demand or requeſt, there by nonuſer or non-. 
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attendance the office is forfeited ; but wher 
not obliged to attend, but upon demand or requeſt m d 
by him whoſe officer he is, there without ſuch demand : 
requeſt, there can be no forfeiture ; and herein alſo 5 : 
Lord Coke in another place takes the following diverſi: 
viz, that non-uſer of itſelf, without ſome (pecial dama = 
is no forfeiture of private offices, but that it is otheryie 
of a publick one, which concerns the adminiſtration of 
juſtice. 3dly, As to refuſal, he ſays, that in all Caſes 
where an officer is bound upon requeſt to exerciſe his 
office, if he does not do it upon requeſt, he forfeits it 
as if the ſteward of a manor be requeſted by the lord oe 
hold a court, if he does not do it, it is a forfeiture 
6 Co. 50. Co. Lit. 233. 6, | f 
The King granted the abbot of Sz. 41ban to have a 
gaol, and to have a gao]-delivery, and divers perſons were 
committed to that gaol for felony ; and becauſe that the 


e an officer j5 


- 


abbot would not be at the expence of making deliverance 
but had detained perſons in priſon a long time, it was 
reſolved, that the abbot had for that cauſe forfeited his 
franchiſe, and that the ſame might be ſeized into the 
King's hands. 2 [nft. 43. 

If a ſcire facias be brought to repeal the patent of a 
ſearcher of the cuſtoms in a port-town for non-atiendance; 
and upon evidence it appears, that ſuch a ſhip was im- 
ported and unladen, and others alio were exported beyond 
ſeas, not being ſearched, and that when thele ſhips were 
ſo imported or exported, neither the learcher hinifelf, nor 
any of his deputies were there, tho” it does not appear to 
be by negligence or voluntarily, yet this voluntary ab- 
ſence and neglect, ſo as neither himſelf nor ſervants were 
there to ſearch, is not only crafſa negligentia, but a vo- 
tuntary permiſſion and forteiture. Cyr9. Car. 491, The 
King v. Rocks, adjudged. 3 Med. 146. S. C. cited, 

So if a gaoler ſhould leave his priſon door unlock'd, 
and the priſoners eſcape, it is not only a negligent but a 
voluntary eſcape. Cre. Car. 492. per cur', 

If conditions in law, which are annexed to offices, bs 
not obſerved and fulfilled, the office is loſt for ever, for 
theſe conditions are as ſtrong and binding as expreſs con- 
ditions ; and therefore if the office of foreſter, &c. deſcend 
to an infant or feme covert, (where by law they may fo 
deſcend) and theſe are not exerciſed by ſufficient deputies, 
they become forfeited. Co. Lit. 233. b, 8 Co. 44. Cre. 
Car. 556. Hard. 11. _ 

If a parker or foreſter cut a tree, not for browſe or 

reparations, this is a forfeiture in law of his office ; be- 
cauſe he breaks the condition in law annexed to his office, 
which is, that he will preſerve the game, and not do 
any thing that may impair or deſtroy them ; but other 
books hold, that the cutting down of trees is no forfei- 
ture, if he leaves ſufficient for browſe and ſhade for the 
deer, and to cover them. 9g Co. 50. a. Cro. Eliz. 385. 
1 And. 29, Poph. 117. cont. Moar 707, 2 Med. 121. 
| Inſufficiency is an original incapacity which creates the 
forfeiture of an office ; ſo if a ſuperior puts in a deputy 
into an office, which may be exerciſed by deputy, who 1s 
ignorant and unſkilful, this is a forfeiture of the office. 
4 Med. 29. arguends. 
. If the King grants an office in any of the courts at 
IWeſtmin/ter, the judges may remove an officer for inſuf- 
ficiency, and they are the proper per'ons to judge of his 
abilities. 4 42d, 3o. arguends. here an officer way be 
removed, but not abridged of his fee. 1 Rol. Rep. 82-3 
A philizerof C.B being ab ent two years, and having 
farmed out his office from year to year, without tne li- 
cence of the court, was diſcharged by the Chief Juſtice, 
ex aſſenſu ſeciorum ſuarum, by words ſpoke openly in court;z | 
and though there is no record made of the diſcharge, 
nor no legal ſummons for him to anſwer to any accu- 
ſation, yet the diſcharge was held good. Dyer 114. b, 
pl. 64. 1 Roll. Abr. 155. S. C. ; 

An officer was turned out, becauſe that he ſþoliavit que- 
dam recorda contra efficii ſui debitum ; and it was objected, 
Iſt, That it was not certain enough, becauſe not {ſhewn 
what records ; to which the court anſwered, that it would 
be prolix, and then he having ſpoiled the records, they 
are not perhaps to be had, 2d objeRion, That 1t me 
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he did it by chance, and not wilfully ; to which the court 


FP 


aid, that the concluſion contra officit ſui debitum includes 
hat, 1 Keb. 597. Pilkington's caſe. | 
Tf A. hath the cuſtody of a caſtle with all profits, &c. 
ted to him for life, of which the inheritance hath 
n granted to B. and A. refuſes B. to let him inhabit in 
the houſe, this is a forfeiture in 4. Cro. Fac. I7) 18, ; 
If tenant in tail of an office commit a forfeiture, this 
hall bind the ifſue, by force of the condition tacitly an- 
nexed by law to ſuch eſtate z but if an officer for life com- 
it a forfeiture, this ſhall not affect him who hath the in- 
heritance. 11 Ed. 4. 1. 20 Ed.%. 56. 39 Hen. 6. 32. 


Af. 24. 8 H. 4. 18. 2 Hen, 7. 11. 14 Hen. 7. 1. 
4 or. 155- 7 Co. 34 Poph.119. 1 Lev. 71. 
Raym. 216. 3 Lev. 288, 3 Med. 146, Skin, 114 


1 Vern. 189, 269. Bridgm. 27. 

The archbiſhop of Canterbury granted the office of 
guardian and keeper of Alyngton Park to Sir Edward Ne- 
vil, and to Henry ene of his ſons, with a certain, fee du- 
ring their lives, and the longeſt liver of them, which was 
confirmed by the prior of Chri/t-Church, Canterbury, to 
he exerciſed by them or their ſufficient deputy, for whom 
they ſhall anſwer ; Sir Edward was attainted ; and the 
queſtion was, if the King ſhould have the office by the 
attainder ; and it was refolved, that being only an office 
of {kill and confidence, the ſame was not forfeited to the 
King, but that the ſurvivor ſhould hold the ſame with 
the profits incident thereto. Plow. 378. Sir Henry Ne- 
vil's caſe, 

But if the King grants an office which concerns truſt 
and diligence to two, and one of them is attainted, the 
entire office is forfeited to the King ; for he cannot make 
one to occupy in common with another. Plow. 180. 

Wherever an officer, who holds his office by patent, 
commits a forfeiture, he cannot regularly be turned out 
without a ſcire facias, nor can he be faid to be compleatly 
cuſted or diſcharged without a writ of diſcharge ; for his 
right appearing of record, the ſame muſt be defeated by 
matter of as high a nature. But for this ſee Dyer 155, 
198, 211. 9 Co. 98. Co. Lit. 233. Cro. Car. bo, 61. 
1 Sid. 81, 134. 8 Co. 44. b. 1 Roll. Abr. 580. 3 Med. 
335- 3 Lev. 228. | 

There can be no doubt but that all officers, whether 
ſuch by the Common law, or made purſuant to ftatute, 
are puniſhable for corruption and oppreſſive proceedings, 
according to the nature and heinouſneis of the offence, 
either by indiftment, attachment, aCtion at the ſuit of the 
party injured, Joſs of their offices, &c, 6 Mod. gb. 

ut beſides the puniſhment by indictment, information, 
&c, all courts of record have a diſcretionary power over 
their own officers, and are to ſee that no abuſes are com- 
mitted by them, which may bring diſgrace on the court 
themſelves ; alſo the court of King's Bench, by the pleni- 
tude of its power, exerciſes a ſuperintendency over all in- 
ferior courts, and may grant an attachment againſt the 


judges of ſuch courts for opprefiive, unjuſt, or irregular | 


practice, contrary to the obvious rules of natural juſtice, 
Dyer 218. Palm. 564. 1 Salk. 210. , 

As to extortion by officers, it is ſo odious, (being 
more heinous, as my Lord Cie fays, than robbery, as it 
is uſually attended with the aggravating fin of perjury,) 
that it is puniſhable at .Common law by fine and impri- 

nment, and alſo by a removal from the office in the 
execution whereof it was committed z and is defined to 

the taking of money bv any officer by colour of his 
office, either where none at all is due, or not ſo much is 
due, or where it is not due. Co. Lit. 368. b. 2 Int, 
209. To Co. 102. 2 Roll. Abr. 32, 57. Cre. Car. 438, 
448. Raym. 315. | 

But the ſlated and known fees allowed by the courts 
of juſtice to their reſpeRive officers, for their labour and 
trouble, are not reſtrained by the Common law, or by the 
llatute of 7/e/im. 1. and therefore ſuch fees may be legally 

anded and inſiſted upon, without any danger of ex- 
tortion, 2x Hen, 7. 17. Co. Lit. 368. 

Alſo it ſeems, that an officer, who takes a reward 

ich is voluntarily given to him, and which has been 

ually in certain caſes for the more diligent or expeditious 


flruttion ; for which ſee Co. 6. Rep. fol. 52. 


Performance of his duty, cannot be faid to be guilty of 
Vor. 11. | 


 ———_—_— 
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extortion ; for without ſuch a premium it would be itm- 
poſſible in many caſes to have the law executed with 
_—_ and ſucceſs, 2 Inf, 210, 3 In/l. 149. Co. Lit, 
368. | | 

But it has been always held, that a promiſe to pay ati 
officer money for doing of a thing which the law will not 
ſuffer him to take any thing for, is merely void, however 
freely and voluntarily it may appear to have been made. 
T Roll. Abr, 16, 1 Roll. Rep. 313. Noy 76. 1 Jon. 65, 
Cro. Eliz. 654. Moor 468, Cre. Fac. 103, 

If an indictment of extortion charges F. 8. with the 
taking of 505. as bailiff of a hundred colore 2fficir, without 
ſhewing for what he took it, this is good at leaſt after 
verdict, for perhaps he might claim it generally as being 
due to him as bailiff, in which cafe the taking could not 
be otherwiſe expreſſed. 1 $4. 91. The King v. Cover 

As to bribery, it is faid in a large ſenſe to be the re- 
ceiving or offering of any undue reward by or to any 
perſon whatſoever, whoſe ordinary profeflion or buſineſs 
relates to the adminiftration of publick juſtice, in order 
to incline him to a thing againſt the known rules of 
honeſty and integrity, but that in a ſtrict ſenſe it ſignifies 
the taking of any thing valuable by one in a judicial 
place, of any one who have to do before him any way, 
for doing his office, or by colour of his office, but of the 
King only ; alſo it ſignifies the taking or giving a reward 
for offices of a publick nature, which manifeſtly tending 
to diſcourage men, and to introduce all kinds of corrup= 
tion, is highly puniſhable by the Common law, For 


teſcue de Laud. cap. 51. 3 Inſt. 145, 149. Hob. g. 
Cro. Fac. bs, 


And theſe ſeveral offences are fo odious in the eye of 
the law, that they are puniſhable not only with the for- 
feiture of the offender's office of juſtice, but alſo with fine 
and impriſonment ; alſo it is ſaid, that at Common law 
bribery in a judge, in relation to a cauſe depending before 
him, was looked upon as an offence of fo heinous a na- 
ture, that it was ſometimes puniſhed as high treaſon before 
the ſtatute 25 Ed. 3. 3 In/t. 145. 1 Leon. 291, Cre. 
Fac. 65. Ruſhw. Colletiion, part 1. a. fol. 31, . 

Alſo it is ſaid in general, that all wiltul breaches of 
the duty of an office are forfeitures of it, and alſo puniſh- 
able by fine, &c. for ſince every office is inſtituted, not for 
the ſake of the officer, but for the good of ſome other, 
nothing can be more juſt than that he, who either neg- 
lets or refuſes to anſwer the end for which his office was 
ordained, ſhould give way to others who are both able 
and willing to take care of it, and that he ſhould be pu- 
niſhed for his neglect or oppreſſive execution ; but the par- 
ticular inſtances wherein a man may be ſaid to a& con- 
trary to the duty of his office, tho? various, are yet ſo ge- 
nerally obvious, that it ſeems needleſs to endeavour to 
enumerate them. Co. Lit. 233, 234. 

For more learning on this ſubjett, ſee 16 Vin. Abr. and 
3 Bac. Abr. tt, Office and Officers, 

Dffice tound, Is where an inquiſition is made to the 
King's uſe of any thing, by virtue of his office who inqui- 
reth. And therefore we oftentimes read of an office found, 
which is nothing elſe, but ſuch a thing found by inqui- 
ſition made ex officio. And in this ſenſe it is uſed, 33 
H.8. 20. and in Staundf. Prerog. fol. 61, where to 
traverſe an effice, is to traverſe the inquiſition taken of an 
offiie. And in Kitchin, fol. 177. to return an office, is to 
return that which is found by virtue of the office, And 
there are two ſorts of offices in this fignification iſſuing 
out of the Exchequer by commiſſion, viz. an office to in- 


title the King to the thing inquired of, and an Pic of in- 
age's caſe, 
nquiſition. | 


tical, (Officialrs,) By the ancient Civil law ſignifies 
him that is the miniſter of or attendant upon a magiſtrate, 
In the Canon law it is eſpecially taken for him to whom 
any biſhop doth generally commit the charge of his ſpi- 
ritual juriſdiction, and in this ſenſe there is one in every 
dioceſe called Offictalis Principalis, whom the laws and 
ſtatutes of this kingdom call Chancellor. 32 H.8. 15. 
The reſt, if they be more, are by the Canon law called 
Officiales Foranci, Glofſ. in Clem. 2. De Reſcriptis, but 
with us termed COEns commiſſarii, or ſometimes 


CommiſJarit | 


See 
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Commiſſarii Foranei. The difference of theſe two powers ! 
you may read in Lindewode, tit. De Sequeſtra Poſſe. cap. 1. 
verbo Officialis. But this word official in our ſtatutes and 
Common law ſignifies him whom the archdeacon ſubſti- 
tuteth in the executing of his juriſdiction, as appears by 
the ſaid ſtatute. Cowell, edit. 1727. 

Otliciariis non kaciendis vel amovendis, Is a writ 
directed to the magiſtrates of a corporation, willing them 
not to make ſuch a man an officer, and to put him out of 
the office he hath, until inquiry be made of his manners, 
according to an inquiſition formerly ordained. Reg. Orig. 

ol. 126. 

4 Mil, Search to be made in London for defective oils, 
3 Hen. 8. c. 14. Duties on hempſeed oil, rape oil, and 
other ſeed oil, and oil olive, 2 /. & M. /eff. 2. c. 4. 


ſeft. 9, 41, No lamps to be uſed in private houſes but 
of filh oil, 8 Ann. cap. 9. ſed. 18, See Gauging 
Whales. = 


MDlcron laws, Or the laws of Oleron, ( Leges Uliaren- 
ſes,) are ſo called, becauſe made when King Richard the 
Firſt was there, and have reſpe& to maritime affairs, Co. 
on Lit. fol. 260. "This Oleron is an iſland in the bay of 
Acquitain, at the mouth of the river Charent, now belong- 
ing to the French King, See Selders Mare Clauſum, fl. 
222, & 254. and Prynn's Animadver/ions on Co. 4 Infl. 

ol. 126, | 

- Dlympiad, (Olympias,) The ſpace of five years : 
Ethelred, King of the Engliſh Saxons, reckoned his reign 
by Olympiads, as appears by a certain charter of his, ha- 
 ving theſe words, Conſentiens (inquit) ſigns ſante Crucrs 
ſubſcript in olympiade 4 Regnt mei., And this, by co- 
temporary Writers, ſeems to have been the ſixteenth year 
of his rcign, and in the year of our Lord 994. or there- 
abouts. Spelman. | 

@millions, Are placed among crimes and offences ; 
and omiſſion to hold a court leet, or not ſwearing officers 
therein, &c., are cauſes of forfeiture. 2 Hawk. P. C. 73. 
Omiſfions in law proceedings render them vicious and de- 
fetive ; as want of warrants of attorney entred, &c. 
1 Keb. 202, 204. See Nonfeaſance, 

- Oncunne, (From the Saxon Oncunnen, accuſatus,) Ac- 
cuſed, Leg. Alfred. c, 29. Cowell, edit. 1727. 

Dnerands py rata poxrionis, Is a writ that lies for 
a joint-tenant, or tenant in common, that is diſtrained 
for more rent than his proportion of the land cometh to. 
Reg. Orig. fol. 182. 

D. ni. In the Exchequer, as ſoon as a ſheriff enters 
into his accounts, for iſſues, amerciaments and mean pro- 
fits, they ſet upon his head this mark O. ni. which de- 
notes Oneratur, niſi habet ſufficientem exonerationem ; and 
thereupon he forthwith becomes the King's debtor, and a 
debet ſet upon his head, and then the parties Peravayle be- 
come debtors to the ſheriff, and diſcharged againſt the 
King. Co. 4 {i}. fel. 116. 

©Onilow, ( Arthzr, £1q;) An Annuity of 3co00 1. per 
annum out of the aggregate fund, for the natnral lives of 
Arthur Onſlzw, Eſq; and of his ſon George Onſlow, Efq; 
in confideration of the long continued and eminent ſer- 
vices of the faid Arthur Onflowv, as Speaker of the houſe 
of Commons, 2 Geo. 3. c. 33. 

Dnus importandi, The charge of :zmporting, men- 
tioned 12 Car. 2. Art. 28. | 

Dnus pwbandt, The burden of proving, ſpoken of 
14 Car. 2. cap. I1. and ſeveral other ſtatutes. 

Dpen law, (Lex manife/ta ſeu apparens ) Is making law, 
which by Magna Charta, cap. 21. Bailiffs may not put 
men unto upon their own bare aſſertions, except they have 
witneis tq prove the truth thereof, See Law. 

_ ©pentheok, Open theft. Duzdam placita vel crimina 
' emendari non poſſunt, que ſunt huſbrech, bernet, open 
thef, eberemord and Jatordiwick, Leg. Hen. 1. cap. 13: 


Foc in emendationibus I illiel. pri, Ran dicitur, ſaith Spel- 


man. | 
Dperarii, In ancient ſurveys and accounts of ma- 
nors, we meet often with thoſe tenants which were called 
operarii z they were thoſe who had ſome little portion of 
land, by the duty of performing many bodily labours, 
and other fervile works for their landlord, and were no 
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other than the /ervi, natives and bindmen, 
1727. | 
Mperatio, One day's work performed WT” 
Ws to the lord. 1. tb, Perak Antig. 7 _ inferior 
©ppreſtion, In a private ſenſe, is the trampling y | 
or bearing down, on pretence of law, which 3 
Juſt : But where the law is known and clear thowk & 
be unequitable, the judges mult determine accord : 
that. Yaugh. 37. In another ſignification, it faig by 
Forteſcue, that all the unjuſt methods invented by prin V 
to extort money from their ſubjects, are fo many Hi, 
tains of oppreſſion, which never dry up ; for "way 
Kings ſeldom fail to follow the example of their 1 
ceflors. Forteſc, Laud. Leg. Angl. See 16 Vin. ; 
I41. 7 

Dption, When a new ſuffragan biſhop is conſecrates 
the archbiſhop of the province, by a cuſtomary Prerovative. 
does claim the collation of the firſt vacant dignity AY bs 
nefice in that ſee, at his own choice, which Is therefore 
called the archbiſhop's option. Cowell, edit. x 727, 

Maa. This was Saxon money or coin. valued at ſix. 
teen pence a piece, (often found in Domeſ7:3) and fome. + 
times, according to the variation of the Htandard, twene 
pence. It is a word often mentioned in Demeſday, Fa, 
Tale manerium reddit 30 libras denariorum de 5. jy O72 
or ag. Canuti fifteen er@ make a pound, cap, 31. Cowell, 
edit: 1927s :; - | 
 N2zando po Rege 4 Regno, Before the reforma. 
tion, ' while there was no ftanding colle& for a fitting 
parliament, as ſoon as the houſes were met, they peti- 
tioned the King that he would requite the bihozs and 
clergy to pray for the peace and good government of the 
realm, and for a continuance cf the good underſtanding 
betwixt his Majeſty and the eſtates of his kingdom. And 
accordingly the writ de orando pro Rege & Kegns was come 
mon in Edward the 'Third's ume. Nholſon's Engl. Hiſter, 
lib. part 3. þ. 66. 

2ange, (Prince of ) Naturalized, 7 Geo. 2. c 4, 

Dtearium, The hem or border of a garment. Cell, 
edt. 1727. - 

This, Anglice, A bonrey, a (welling or knot in the 
fleſh, cauſed by a blow. Brad. 1ib. 3. tit. De Corona, 
cap. 2J, num. 2. 

©rhards and gardens, Robbing them, or deftroy- 
ing trees in them, how puniſhed, 4.3 El. c. 7. g Geo. 1, 
c. 22, The hundred an{werable for the damages, g Gee.1. 
622. fefl.”7. ET 

Mchel or D1thal, (mentioned in ſtat. Rzch. 3. cop. 8, 
24 H. 8. cap.2. and 3 & 4. Edw. 6. cap. 2.) Seems to 
be a kind of cork, or rather a kind of ftone-like allum, 
which dyers uſe in their colours. To what duties liable, 
4 Will. & M. c. 5. ſet. 2. 

Owetfe or Owelte, (E772 metalli, derived from the 
Saxon ore, metallum and delfan, effodere,) Is often uled in 
charters of privileges, being taken for a liberty, whereby 
a man claims the ore found in his own ground, but pro- 
perly is the ore lying under ground: As alſo a gelfe of 
coal, is coal lying in veins under ground before it is dig- 
ged up. Cowell, edit, 1727. | 

P2deal or @wal, (Ordalium,) Is a Saxon word, 
compounded of or, magnum and deal, or dele, judicaum, 
or as others, from or, which in that language 1s priva- 
tive, and del, part, that is, expers criminis, or Not guilty; 
but is uſed for a kind of purgation practiſed in ancient 
times, and in the Canon Jaw called prurgatio villgarit 
There were of this two ſorts, one by fire, another by 
water. Of theſe ſee Mr. Lambard, in his Explication of 
Saxon words, verbo Ordalium : Of this you may Tea 
likewiſe Holling hed, fol. 98. and Hetoman eſpecially, Dif- 
put, de Feud. þ. 41. where, of five kinds of proofs, 
which he calleth Feudales probationes, he maketh this 
the-fourth, calling it Exflorationem, & hujus furirfe pro- 
bationis 6. genera fuiſſe animadvertit, viz. per flamman, 
per aquam, per ferrum candens, per aquam vel geiidam key 
ferventem, per ſortes & per corpus Dom, of all ww 
he alledgeth ſeveral examples out of hiſtory, very wortny 
the reading. See Skene de verbor, Signifcat. verbo M44- 


chainum. This ſeems to have been in uſe 10 Henry the 
Ro Second's 


Cowell, ed, 


I.” 


v&cond's time, as appeareth by Glanville, lib. 14. cap. 1, 
3. See alſo Peftegan, cap. 3. page 63, ©. See alſo 
Hwoeden 556. This Ordatan law was condemned by 
Pope Stephen the Second, and afterwards here totally abo- 
liſhed by parliament, as appears by Rot. Paten. de Anno 
g Hen. 3- membr. 5, Cowell, edit. 1727. $4 
Qtdels, Oaths and Ordels, Was part of the privileges 
and immunities granted in old charters, meaning the 
right of adminiftring oaths, and adjudging ordeal trials, 
within ſuch a precinct or liberty, Cowell, edit. 1727. 
Orders, Are of ſeveral forts, and by divers courts ; 
5 of the Chancery, King's Bench, &c. Orders of the 
courts of Chancery, either of courſe or otherwiſe, are ob- 
tained on the petition or motion of one of the parties in 
a cauſe, or of ſome other intereſted in or aſtected by it ; 


and they are ſometimes made upon hearings, and ſome- | /c 


times by conſent of the parties. Pra@. Solic. 26. I hey 
are to be pronounced in open court, and drawn up by 
the regiſter from his notes z and if there be any dithculty 
in adjuſting the notes, a ſummons is given by the regil- 
| ter for the clerk or ſolicitor of the other fide. to attend, 
whereupon they are ſettled, or the court is applied to, 
if it cannot be otherwiſe done: And before the orders 
are entered and palled by the regiſter, the other ſide hath 
ſour days allowed to object againſt them, for which pur- 
poſe copies are delivercd ; and when they are pertected, 
they are to be ſerved on the parties, or the cletk or folict- 
tor employed by them. bid. If an order is of courſe, the 
folicitor uſually draws up the notes or minutes, and vives 
them to the regiſter clerk, to draw up the orders from ; ' 
and when the order is drawn up, it is to be entered by 
the entring clerk, which muit be within eight days 
from the pronouncing; and then the regiſter paſſes and 
ſigns it, after which is the ſervice, &c. For not obey- 
ing an order, perfonally ſerved, a party may be commit- 
ted. 

Orders of the King's Bench, Are rules made by 
the court in cauſes there depending z and when they are 
drawn up and entred by the clerk of the: rules, they be- 
come orders of the court. 2 Lill. 261. This court doth 
not take notice of orders made in Chancery, nor in any 
other court, ſo as to be bound by them ; but will pro- 
ceed according to their own rules and orders. Trin. 23. 
Car, B, R. And if a caule be put in the paper of cauſes, 
that it may be ſpoke unto in the matter of law, by the 
order of the court ; and the attorney in the cauſe doth 
not attend at the day, the cauſe is to be put out of the 
the paper, and not be put in again that term z3 except 
very good cauſe be ſhewn, Mdich. 22 Car. B. R. 2 Lil. 
261. The court of King's Bench hath power to quaſh 
any orders made at the publick or private feſhons of the 
peace, or by any other commiſlioners, if they find good 
reaſon for it. 161d. 

Dryers of juſtices of peace. See Poo), 

Droinale. A book containing the manner of perform- 
ing divine offices; [n quo ordinatur modus, &c. 

Drdinance of the forelt, ( Ordinatia fore/ie ) Is a 
ſtatute made touching fore/t cauſes, in the thirty-fourth 
year of Edw. I. See Afllile. 

Drdinance of parliament, The fame with a# of 
parkament. And acts of parliament are called ordinances 
of parliament often in the parliament-rolls. If there be 
any difference it is, that an ordinance is but temporary, 
and to be altered by the Commons alone. But an act is 
a perpetual law; and cannot be altered but by King, 
Lords and Commons. See Par. Roll. 37 E. 3. num. 38. 
Prynn's Animadver. in 4. Inſt. 13. Yet the oracle of the 
law, Sir Edw. Coke, does with many citations afſert, that 
an ordinance of parliament is to be diſtinguiſhed from 
an a, foraſmuch as the latter can be only made by the 

ing, and a threefold conſent of the eſtates, whereas the 
former is ordained with one or two of them. Cowell, edit. 
1727. 

Ordinary, (Ordinarius) Is a Civil law term, and 
there ſignifies any judge that hath authority to take cog- 
nizance of cauſes in his own right, as he is a magiſtrate, 
and not by deputation ; but in the Common law, it is 
taken for him that hath exempt and immediate juriſ- 


Q:R 6 

fel. 36. Henſhor's caſe. And the flatute of 1//min/ter 2, 
cap. 19. 31 £. 3. cap. 11. and 21 H. 8, cap. 5. Co, 
2 Inſt. cap. 19. See Brooke, Ordinary, and Lindewode 
in cap. Exterior, tit de Con/litutionibus, verbo Ordinarii, 
Indictment againſt ordinary, &c. for extortion, muſt ſet 
forth the fact, 25 Ed. 3. /t. 3. c. 9. Se Adminittraroz, 
Biſhop, Clergy, Hoſpitals, 

WCanatone contra tervientes, Is a writ that lieth 
againit a ſervant, for leaving his matter againſt the fatute, 
Keg. Orig fe. 189. 

£raoination of clergy, Form of ordination and con= 
ſecration contirmed, 8 £1, c. 1. ſed. 3. 

Who qualited to have prieſts or deacons orders, 13 El, 
Co I 2. ſect. bY 

Perions in orders to ſubſcribe the articles, 13 El. c. 12, 
ect. I. 


And to take the oath, 1 7, & 1. /eff. 1. c. 8. ſee. 7, 
I Geo, 1, c. 13. ; 


Penalty tor procuring, giving or taking orders for re= 
ward, 31 El. c, 6. ſet. 10. ; 

None but prieſts are capable of any benefice or dignity, 
Fj of adminittring the tacrament, 13 & 14 Car. 2. c. 4. 

ect. 14. 

Drvines, A general chapter, or other ſolemn con= 
vention of the religivus of ſuch 2 particular order. Pa- 
roch. Aniiq. þ. 556. 

Drdin:s majores t minores, The holy orders of 
prieft, deacon and ſub-deac'n, any of which did qualify 
for preſentation and admiſion to an Eecletiallical dignity 
or cure, were called ordmes majyres; and the interior or= 
ders of chantor, pſalmiſt, oftiary, reader, exorcitt, and 
acolyte, were called ordizes minores: For which the 


the zonſura clericalis. Cowell, edit. 1727. 

Drdiniumn fugitivi, Thoſe of the religious who de- 
ſerted their houſes, threw off their habit, and fo renoun- 
ced the particular order, in contempt of their oath and 
other obligations. The favouring and proteQing ſuch 
fugitives was charged on Thomas, Earl of Lancaſtrr.——— 
Ordinum fugitivos, legiſque tranſgreſſores. ne lege plefteren= 
tur, pertinaciter favere Paroch, Aiiq. p. 388. 

@rdnance, Letters patent for making it noc within 


the ſtatute of monopolies. 21 Jac. 1. c. 3. /ef. 10, 


MDrdo, So taken for that rule which the monks were 
obliged to obſerve, In Eadmer. vita 8. Anſelmi, cap. 77. 
Hac & his fimilia novitius dicit, dum ordo imprimis ill 

ravis videtur, | 

QOrdo albus. The white friers. Theſe were of the 
order of St. Augu/iine, The Ci/tertians. allo wore white, 
Cowell, edit. 1727. 

© rdo niger, The black friers. Sub norma Beneditti 
famulantes ; as Ingulphus tells us, pag. 851. and Matt, 
Parij. pag. 321, 514. The Cluniacs alſo wore black, 
Cowell, edit. 1727. 

©rtgild, or Cheapgeld, (from the Saxon orf;, pecus 
and gild, ſolutio vel redemptio,) Is a delivery or reſtitution 
of cattle, But Lambard ſays, *tis a reſtitution made by 
the hundred, or county, of any wrong done by one that 
was in pledge. Archa. pag. 125. or rather a penalty 
for taking away of cattle. | 

Mrtord haven, Penalty on ſelling a net with a ſtall- 
boat within the mouth of Orford haven, 25 El. £27; 

__ Q@rfraies, (Aufrifum, i. e. veſtis acupifia aureis 
filis,) Frizled or embroidered cloth of gold, made and 
uled in England, both before. and ſince the conqueſt, 
worn by our Kings and nobility, as appears by a record 
in the Tower, where the King commands the Templers 
to deliver ſuch jewels, garments and ornaments, . as the 
had of his in keeping, among which he names dalmati- 
cum velatum de orefreis, 1. e. a dalmatick or garment, 
guarded with orfrazes. And of the old jacquets or coat- 
armours of the King's guard, were alſo termed orfrates, 
becauſe adorned with ſuch goldſmith's work. Cowell, edit. 


1727. 
Argallous, But more truly orguillous, that is, proud 
and high-minded, derived from the French orgueil, pride. 
Frgeys, (mentioned in ſtat. 32 Z. 2. /f. 3. c 3.) Is 
the greateſt ſort of North-ſea fiſh, (for the ſtatute ſays thy 
are greater than lob-fiſh) which we now call organ-/inz, 


viction in cauſes Eccleſiaſtical, as appears in Co. 4b. 9. 
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corruptly from Orkney-ling, 
iſland. Cowell, edit. 1727. 

Argilde, Without recompence. The meaning 1s, 
where no ſatisfation was to be made for the death of a 
man killed ; that is, he was lawfully ſlain. $1 hoc im- 
veritet, jaceat orgilde. Cowell, edit. 1727. 

Ariel college, A prebend of Roche/ter, how annexed 
to its provoſtſhip, 12 Ann. ft. 2. c. 6. ject. 7. 

Mriginal, In the court of King's Bench, the uſual 
original writ iſſued in the ations, is for action of treſ- 
paſs upon the caſe; and this court doth not iſſue origl- 
nals in actions of debt, covenant or account, &c, where- 
as the court of Common Pleas, proceeds by original in al 
kinds of actions: But to arreſt and ſue a party to out- 
lawry, it is made uſe of by both courts. And for origi- 
nals in treſpaſs on the caſe, there is a fine payable to the 
crown, where the damages are laid above forty pounds 
in proportion to the damage. Pradti/. Solic. 254, 255, 
The original is the foundation of the capias, and all ſub- 
ſequent proceſs; the return whereof is generally the 
te/le of the capias : Though the capias may be taken out 
before the original, by leaving the pracipe with the fila- 
zer, who will make out a capias upon it, and afterwards 
carry it to the curſitor to make an, original; and the 
filazer when it is returned, is to file it with the cu/?es 
Ro See Attorney's Prat. in Court of K. B. and 

Driginalia, In the Treaſurer's remembrance-office in 
the Exchequer, are records or tranſcripts ſent thither out 
of the Chancery, -and are diſtinguiſhed from Recoraa, 
- which contains the judgments and pleadings in ſuits tried 
before the barons of that court. 1d. 16. 

Drmond, (Duke of) Attainted, 1 Geo. 1. ff. 2. c. 17. 

aps job (Orphanus,) Is a fatherleſs child ; and in the 
city of London there is a court of record eſtabliſhed for 
the care and government of orphans. 4 n/t. 248. 

Funds appointed for the relief of the orphans of London, 
5s W. & M. c. 10. 21 Geo. 2. c. 29. 

Duty on wines imported to London, 5 I. & M. c. to. 
ſeat. 8. | 

Duty on coals continued, 21 Geo. 2. c. 29. 

Defendant intitled to coſts, 21 Geo. 2. c. 29. ſe. 6. 

See Cuſtom of London. 

Drtelli, A foreſt word, ſignifying the claws of a dog's 
foot. Cowell, edit. 1727. 

Ortolagium, A garden plot. Mon. Ang. tom. 1. 

Dryal, (Or/olum,) Is a room or cloyſter of a monaſtery, 
priory, &c. whence it is preſumed that Oriel or Oryal 
college in Oxford took name. Cowell, edit. 1727. 

Dliculum pacis, It was a cuſtom formerly in the 
church, that in celebration of the mals, after the prieſt had 
conſecrated the wafer, and ſpoke theſe words, viz. Pax 
Domini vobiſcum, that the people kiſſed each other; and 
this was called, Oſculum pacts, Afterwards, when this 
cuſtom was abrogated, another was introduced, viz. That 
whilſt the prieſt ſpoke thele words, a deacon or ſub-deacon 
offered the people an image to kiſs, which was commonly 
called Pacem, We read it in Mat. Pariſ. anno 1100. Re- 
gem duxerunt ad offerendum & iterum reduxerunt ad pacem. 
Cowell, edit. 1727. | 
 ©fmonds, or Dſemunds, (Mentioned in ftat. 32 
H. 8. cap. 14.) Is a kind of ore, or iron-ſtone, aſſuming 
the nature of iron, and it ſeems was anciently brought 
into England. Cowell, edit. 1727. | 

©Ofſtenſio, Was a tribute paid by merchants for leave 
to ſhew or expoſe their goods to ſale in markets, ui 

2r terras ibant oftenfionem dabant & teloneum, Leg. 
thelred. cap. 23- | 

DSwald's law, By which was meant the ejecting 
married prieſts, and introducing monks into churches, b 
Ofwald biſhop of Worceſter, in the year 964. Cowell, 
edit. 1727. 

; DIwald's law hundred, Is an ancient hundred in 
IV-orcejterfhire, ſo called of Ofwald biſhop of es ne 
who obtained it of King Edgar, to be given to St. Mary's 
church there. It comprehends 300 hides of land, and is 
exempt from the juriſdiction of the ſheriff. Cam. Brit. 
tit. /arce/terſhire, See the charter in Spelm. Councils, 1 


becauſe the beſt are near that 


| 349. Pocke's caſe. t 


tom. fol.. 4.32» 


| hereditary eſtate into inland, ſuch as Jay neareſt to their 
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@tho, Was a deacon-cardinal of St. N; : 
cere Tulliano, a legate for the pope <n>y wo _ 
H. 3. whole conſtitutions we have at this as Dey 
Annals, pag. 303. | £ 

Dthobonus, Was a deacon-cardinal of St. Aavi | 
and the pope's Jegate here in England, 15 H, 4. ax Bn 
peareth by ey _ made OO the ſaid King and th 
commons at Kenworth. is conltituti 
this day in uſe, NNE RN 
 _ Much, (Mentioned in ſtat. 24 H.8. c. 14. j 
of ms! of gots _ by am about Air. 4 wp 
is ſometimes alſo uſed for a boſs or 
with ſome rich ſtone. Dapmnhag ON 

Mver, Words which begin or end with ov; 
names of places, fignify a Genmiion near the bank of ri : 
river; from the Saxon ofer, ripa ; as, St, Mary Over in 
Southwark, Brownſover in Warwickhire, a 

NDvereyted, Is a Saxon word, and ſignifies 
convicted of a crime; from the Sax. ofer, ſuper, and 
cythan, offendere. *Tis mentioned in the laws of Eu 
apud Brompton, p. 836. | . 

Dvethernifla, A contumacy or contempt of the court, - 

ometimes it ſignifies a forfeiture for ſuch contempt, 
In the laws of Adel/tan, c. 25. it ſignifies contumacy, viz. 
St quis gemotum adire yg rw” ter emendet overherniſfam, 
In a council held at J/inchefter, anno 1027. it lignifies 
a forfeiture for ſuch a contempt. Cowell, edit. 1727. 

 Dverlameſſa, Seems to have been an ancient penalty 
or fine (before the ſtatute of hue and cry) laid upon thoſe, 
who hearing of a murder or robbery, did not purſue the 
malefactor. 3 /n/t. fol. 116, 

Pverleers of the poor, See Poor, 

Pvert-act, (Fa#um apertum,) An open aR, Cv. 3 Inft, 
fol. 11, which muſt be manifeſtly proved. See Treaſon, 

Dvert-word, An open plain ſpeech ; derived from 
the French ouvert, open. Stat. 1 ar. ſeſſ. 2. cap. 3. 
 @urlop, The /eirwite or fine paid to the lord by the 
interior tenant, . when his daughter was corrupted or de- 
bauched Nativi in villa de Wridthorpe——ſolvit qui- 
ibct pro filiabus ſuis maritandis gore Domino, & ourlop 
pro filiabus corruptis, & ſtoth & alia ſervitia & auxilium, 


Stow's 


a perſon 


a 
Petr. Blef, Contin. Hiſt, Croyland, p. 115. 

@ulted, Derived from the old French, fer, to re- 
move, as ou/ted of the poſleſſion, that is, removed, or 
put out of poſſeſſion. Arch. g Car, 1, Cre. 3 Rep. fol, 


@ultcr le main, (Amovere manum,) Signifies to take 
oft the hand, though in true French it ſhould be ou/ter la 
main ; in a legal ſenſe it denotes a judgment given for 
him that traverſed or ſued a mon/trans le droit, and is in- 
deed a delivery of Jands out of the King's hands; for 
when it appeareth upon the matter diſcuſſed, that the 
King hath no right or title to the thing ſeized, then 
judgment ſhall be given in Chancery, That the King's 
hands be amoved, and thereupon an amoveas manum ſhall 
be awarded to the eſcheator, which is as much as if the 
judgment were given, that he ſhall have again his land. 
Staundf. Prerog. cap. 24. See 28 FE. 1. flat. 3. cap. 19- 
It was alſo taken for the writ granted upon this petition. 
F. N. B. fol. 256. It is written outer le main, 25 H. 8. 
22. But now all wardſhips, liveries, primer ſeifins, and 
ouſter le mains, &c. are taken away and diſcharged by 12 
Car. 2. cap. 2.4. | 

@ulter le mer, (Ultra mare,) Is a cauſe of excuſe or 
eſſoin, if a man appear not in court, upon ſummons, for 
that he was then beyond the ſeas. See Elvin, 

@utfkangthef, Is thus defined by Brafon, lib. 3. trat?. 2: 
cap. 34+ Utfangthefe dicitur latro extraneus ventens aliunde 
de terra aliena, & qui captus fuit in terra ipſius qui tales 
habet libertates : But Britton hath it otherwiſe, fal. 91, 
At is a compound of three Saxon words, viz. out, #174 3 
fang, capio wel captus, and thef, fur, It is uſed 11 the 
Common law, for a liberty or privilege, whereby a 10! 
is enabled to call any man dwelling within his own ee 
and taken for felony in any other place, and to judge him 
in his own court. Raftall's Expoſition of Wards, and 1 ad 
2 Ph. & Mar. cap. 15. 

@utland, The Saxon Thanes divided their bocland, Or 


own 
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own dwellings and which they conveniently kept to their 
own uſe: And outland, which lay beyond, or out from 
among the inlands or demains 3 and was granted out to 
any tenant hereditarily, but (like our copyholds of an- 
cient time, which had their original from hence) merely 
at the pleaſure of the lord. This outland they ſubdivided 
into two parts, whereof one part they diſpoſed among 
ſuch as attended on their perſons, either in war or peace, 
called Theodens or leſſer Thanes. The other part they al- 
Jotted to their huſbandmen, whom they termed |Ceorls, 
: e, carles or churles, See Spelman of Feuds, cap. 5. 

Outlaw, (Utlagatrs,) One deprived of the benefit of 
the law, and out of the King's protetion. Fleta, [ib. 1. 
ea), 47. calls him Bannitum extra legem, and Bratton, 
lib. 3. traf?. 21. cap. IT. num. 1 & 3. ſays, Porisfacit 
ptlagatus omnia que pacis ſunt, quia a tempore quo utlagatus 

caput gertt lupinum, ita quod ab omnibus mnterfici poſit £9 
impune 3 Maxime fl { defenderit vel fugerit, ita quod diff- 
als fit ejus captio. But in the reign of Edward the Third, 
all the judges agreed, That none but the ſheriff only, 
having lawful warrant for that purpoſe, ſhould put to 
death any man outlawed. Co. on Litt. fol. 128. See 
Utlawry, and Capias Utlagatuimn. 

Outlawry, (Utlagaria, ) Is the loſs of the benefit of a 
ſubje&, that 1s, of the King's proteCtion and the realm. 

owell, | | 
Nunes is a puniſhment inflicted on a perſon for a 
contempt and contumacy, in refuſing to be amenable to 
and abide by the juſtice of that court which hath lawful 
authority to call nim before them ; and as this is a crime 
of the higheſt nature, being an act of rebellion againſt 
that late or community of which he is a member, ſo 
doth it ſubje& the party to divers forfeitures and diſabi- 
lities 3 for hereby he loſeth his /beram legem, is out of the 
King's prote&tion, &c. Co. Lit. 128. Do. & Stud. 
dial. 2. cap. J- 1 Roll. Abr. 802. 

And as to forfeitures for refuſing to appear, herein the 
law diſtinguiſhes between outlawries in capital caſes and 
thoſe of an inferior nature ; for as to outlawries in treaſon 
and felony, the law interprets the party's abſence a ſufhi- 
cient evidence of his guilt, and without requiring further 
proof or ſatisfaction accounts him guilty of the fact, on 
which enſues corruption of blood, and forfeiture of his 
whole eſtate real and perſonal. Co. Lit. 128. 3 Infi. 
tbr. 

But outlawry in lefſer crimes, or in perſonal actions, 
does not occaſion the party to be louked upon as guilty of 
the fat, nor does it occaſion an entire forfeiture of his 
real eſtate, but yet it is very fatal and penal in its conſe- 
quences; for hereby he is reſtrained of his liberty, if he 
can be found, forfeits his goods and chattels and the pro- 
fits of his lands, while the outlawry remains in force. 
Plow. 541. 9 H. 6. 20. b. Show. Parl. Ca. 73. 

Alfo it is ſaid, that anciently outlawry was looked upon 
as ſo horrid a crime, that any one might as lawfully kill 
2 perſon outlawed as he might a wolf, or other noxious 


| animal ; but that the law herein was changed in Ed. 


Ill.'s time, which provides, that a perſon outlawed ſhall 
be put to death by the ſheriff only, having lawful autho- 
rity for that purpoſe. Co. Lit. 128. b. 

Alſo from the heinouſneſs of the offence the ſheriff 
may, on a capias utlagatum, break open the houſe of the 
perſon outlawed ; for jt would be unreaſonable, that this 
privilege or proteQion, allowed of .in other caſes, ſhould 


-be extended to him who is declared a contemner and 


violator of the law ; and therefore the ſeifing him as an 
outlaw doth imply the liberty of entering and ſeiſing 
him whereſoever he lies hid. 2 Hale's Hil P. C. 202. 
9 Co. gr. 1 Bulſ. 146. Cro. Eliz. go8. Moor bob, 
668. Yelv. 28. Cro. Gar. 537. 4 Leon. 41. 2 Fon. 
233+ | | 


| I. In what caſes proceſs of outlawry lies; and by what 
Juriſdiftion ſuch proceſſes are to iſſue. 

2. Againſt whom proceſs of outlawry may be awarded ; 
and whether it may be awarded againſt a peer, an mfant, 
feme ſole or covert, ſeveral defendants, and principa and 
aceſary. ER | 
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3. To ana? ang proceſs of outlawry is to Yue; and of | 


the quinto exactus, and proclamations on an outlawry. 


4. What the party muſt do in order 19 intitle him to a 
reverſal 3 and of the effects and conſequences of a reverſal. 


I. In what caſes proceſs of outlawry lies ; and by what 


Juriſdiftion ſuch proceſſes are to iſſue. 


[t ſeems, that originally proceſs of outlawry only lay 
in treaſon and felony,” and was afterwards extended to 
treſpaſs of an enormous nature z and herein it is laid down 
by ſerjeant Hawkins, That proceſs of outlawry at this 
day lies in all appeals, and in all inditments of conſpi« 
racy and deceit, or other crimes of a higher nature than 
treſpaſs vi & armis ; but it lies not in an ation, nor, as 
ſome ſay, on an inditment on a ſtatute, unleſs it be 
given by ſuch ſtatute, either exprelsly, as in the caſe of 
premunire, or impliedly, as in caſes made treaſon or 
felony by ſtatute, or where a recovery is given by an 
action in which ſuch proceſs lay before, as in the caſe of 
forcible entry. Staundf. 192. Bro. tit. Outlawry, 26, 
30, 59. Co. Lit. 128. b. Dyer 213, 214. 2 Hawk. 
P. C. 302, 303. and ſeveral authorities there cited, 

In an affiſe a capias pro = lies, and upon that proceſs 
of outlawry, if the afliſe be found with force, but being 
a mixt action, as favouring of the realty, it is out of the 
ſtatute of additions, 1 Hen. 5. cap. 5. which extends onl 
to perſonal actions, appeals and indictments. 2 [n/t. 665, 
6 Med. 85. 

So proceſs of outlawry lies in replevin, and is given 
by the ſtatute 25 Ed. 3. cap. 17. which gives the capias 
in this manner ; when on the pluries replegiari facias the 
ſheriff returns aueria elongata, then a capias in withernam 
iſſues, and on that's. being returned nulla bona, a capias 
iſſues, and- ſo to outlawry ; but it does not lie on the 
original writ of replevin, which is vicontiel and deter- 
mined ; and therefore as no addition is required in ſuch 
original writ, ſo neither ought there to be any in the 
ſecond writ ; for where a writ or proceſs is founded on a 
former, it muſt purſue the former, and cannot vary from 
it. 6 Mod. 84. 1 Salk. 5. Earl of Banbury v. Ioed. 

By the Common law, in all ations of treſpaſs guare 
vi & armis, and in which there is a fine to the King, a 
capias was the proceſs ; and herein proceſs of outlawry 
lay by the Common law. 35 Hen. 6. 6.b. 22 Hen. 6. 
13. Raft. Ent. 293. 10 Co. 72. 2 Roll Abr. 805. 

But in account, debt, detinue, annuity, covenant, and 
ſuch actions as are grounded upon negligence or laches 
merely, no capias lay at Common law, but only fum- 
mons and diſtreſs infinite, and therefore the capias and 
outlawry in theſe actions were introduced by divers as 
of parliament. Co. Lit. 128.6. 3 Co. 12. 2 Bulſt. 63. 
2 Inf, 143 Cro. Fac. 222, 261. Yelv. 158. Raym. 

e 


128. 1 Keb. 890, go8. 1 Sid. 248, 258. Of detinue 
of charters. Dyer 223. a. dubitatur. 


By the ſtatute of Adarlebridge, cap. 23. the writ of 


monſlravit de compoto was given, where before the proceſs 


in account was ſummons, attachment and diſtreſs in- 
finite ; and by I/2/im. 2. cap. 11. proceſs of 'outlawry is 
given in account. 2 1nft. 145, 380. PF. N.B. 259. 

By the 25 £4. 3. cap. 17. it is accorded, that ſuch 
proceſs ſhall be made in a writ of debt and detinue of 
chattels, and taking of beaſts, by writ of capias, and by 
proceſs of exigent, by the ſheriff's return, as. is uſed in a 
writ of account. 3 Co. 12. 2 Roll, Rep. 295, 2 Bulll, 
63. | 
Fad by the 19 Hen. 7. cap. 9. reciting, * That for- 
aſmuch as before this time there hath been great delays in 
ations of the caſe that have been ſued as well before the 
King in his Bench, as in the court of his Common 
Bench, by reaſon of which delays many perſons have 
been put few their remedy ; it is therefore ordained, en- 


acted, and eſtabliſhed, that like proceſs be had hereafter 
in ations upon the caſe as well ſued and hanging, as to 
be ſued in any of the ſaid courts, as in actions of treſpaſs 
or debt, | 

But it hath been adjudged, that proceſs of outlawry 
[ov in no caſe but where a capzas lies ; and that therefore 
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-where the proceeding is by bill, and not by original, as 


there can be no capias, ſo there can be no proceſs of out- 
lawry, as in a bill of privilege by or againſt an attorney. 
T1 Leon. 329. 2 Rll. Abr. 76. 1 Sid. 159. 1 Keb. 577. 

It is clear, that the courts at /Ye/tmin/er, ma ſue 
proceſs of outlawry, and that the court of King's Bench, 
either upon an indictment wy. .oneg” taken there, or re- 
moved thither by certiorari, may iſſue proceſs of capas 
and exigent into any county of England,” upon a non «/t 
inventus returned by the ſheriff. of the county where he 1s 
indicted, and a te/tatum that he is in ſome other county. 
2 Hale's Hiſt. P.C. 198. : 

Alfo juſtices of oyer and terminer may iffue a capas 
or exigent, and ſo proceed to the outlawry of any perſon 
iudifted before them, direted to the ſheriff of the ſame 
county where they held their feffions at Common law ; 
and by the ſtatute of 5 Ed. 3. cap. 11. they may ifſue 
proceſs of capias and exigent to all the counties of Eng- 
land, againſt perſons indited or outlawed of felony be- 
fore them. 2 Hale's Hi/t. P. C. 31, 199. 

But juſtices of gaol delivery regularly cannot iſſue a 
capias or exigent ; becauſe their commiſſion is to deliver 
the goal de priſonibus in ea exiſtentibus, ſo that thoſe whom 
they have to do with are always intended in cuſtody al- 
ready. 2 Hale's Hiſt. P. C. 199. * 

Juſtices of the peace may make out proces of out- 
lawry upon indictments taken before themſelves, or upon 
indictments taken before the ſheriff, and returned to the 
Juſtices of the peace, by the ſtatute of 1 Ed. 4. cap. 1. 
but the power of the ſheriff, to make any proceſs upon 
| Inditments taken before him, is taken away by that ſta- 
tute. 2 Hale's Hift. 199. 

It is made a gquere by Hale, whether a coroner can by 
law make out proceſs of outlawry againſt a man indicted 
by inquiſition before him. 2 Heale's Hift. P. C. 199. 

It hath been held, that though the proceſs in inferior 
courts be a capias, that yet they cannot proceed to out- 
law the party. Yelv. 158. Cro. Fac. 222, 261. Raym. 
128, 1 Sid. 248, 259, 1 Keb. 890, gos. 

The proceſs to the outlawry, viz. the capias and ex- 
gent, muſt be in the King's name, and under the judi- 
cial ſeal of the King appointed to that court that iſſues 
that proceſs, and with the ze/te of the chief juſtice or 
chief judge of that court or ſeſſions. 2 Hale's Hift, P. 
C. 199. 


. 2. Againſt whom proceſs of outlawry may be awarded ; 
and whether it may be awarded again/! a peer, an __ 
feme ſole or covert, ſeveral defendants, and principal and 
acceſſary. 


If a nobleman, or peer of this realm, be indicted, and 
cannot be found, proceſs of outlawry ſhall be awarded 
againſt him, and he ſhall be outlawed per judicium coro- 
natorum, 2, Inſt. 49. 3 Inſt. 31. Staundf. 130. 2 
Hawk. P. C. 424. 

But in civil actions between party and party, regu- 
larly a capras or exigent lies not againſt a lord of La 
ment of England, whether ſecular or eccleſiaſtical ; yet 
in caſe of an indictment for treaſon or felony, yea or 
| but for treſpaſs vi & arms, as an aſlault or riot, proceſs 
- of outlawry ſhall ifſue againſt a peer of the realm, for 
the ſuit is for the King, and the offence is a contempt 
againſt him; and therefore, if a reſcue be returned 
againſt a peer, or if a peer be convict of a difleiſin with 
force, 'or denies his deed, and it be found againſt him, 
a captas pro fine and exigent ſhall iſſue, for the King is 
to have a fine; and the ſame reaſon holds upon an indit- 
ment of treſpaſs or riot, and much more in the caſe of fe- 
lony. 2 Hale's Hift. P. C. 199, 200. Cre. Eliz. 170, 
50J. 5 Co. 54. 1 Rol, Abr. 220. | 


An infant above the age of fourteen may be outlaw- | 


ed, and the outlawry-is not erroneous; but an infant 
under the age-of fourteen cannot be outlawed, for if he 
be it is erroneous. 3 Hen. 5. utlag. Fitz. tit. Outlawry 


Ii. 2 Rol, Abr. 805. Dyer 104, 2 Halt's Hift, P, C. 
207, 208, | | 
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But the outlawry of ſuch infant is not voja_ 3+ 1.5. 
of record, but is voidable only by a writ  oncng being 
239. a. 2 Rol. Abr. 805. jo. 

A woman is ſaid to be waived, and not out | 
the reaſon, ſays my Lord Coke, why the Rare ' ” 
woman is legally called waiviaria mulieris, is becauſe y Y 
men are not ſworn in Jeets or torns, as men are 9 lg 
above the age of twelve; and therefore, fays he fa 
are called utlagat, i.e. extra legem poſiti, but women "a 
waiviatee, i, e, derelifte, left out, or not regarded ag 
cauſe they are not ſworn to the law. Co. Lit, 14% ; 
Lit. ſeft. 186. 

Therefore where a capias and exigent were awarded 
againſt three men and two women, and the return was 
utlagatt exiſlunt, where, as to the women, it ought to have 
been waiviate exiflunt ; this was held to be error. Cry 
Fac. 358. Middleton's caſe. 1 Rl, Rep. 407. 8, p. 
1 Rol. Abr. 804. S. P. n 

If in an action againſt huſband and wife, the huſband 
is outlawed, and wife waived, and ſhe is taken upon the 
capias utlagat”, though ſhe is to be diſcharged of the im- 
priſonment, (becauſe the plaintiff cannot proceed zoainſt 
her alone) yet ſhe ſtill remains waived, and when her huf. 
band is taken, he muſt bring her in. For this vid: Dyer 
271.6, Cro. Fac. 445. Cro. Eliz. 3750. Hutt. $6. 
$14. 21. | 

In an aQtion for a debt due by the wife before mar- 
riage, the huſband was returned outlawed, and the wife 
waived, but before the return of the exigent an attorney 
procured for the wife a /uper/ſedeas, ſurmiſing, that the 
wife had appeared before him as her attorney ; and on 
motion that this appearance of the wife ſhould be re- 
ceived, all the court conceived, that if upon the exigent 
the ſheriff had returned reddidit ſe, or upon pluries capias 
had returned cepi corpus for the wife, then her appearance 
ſhould be entred, but not by attorney, as it is here; 
and the ex:/gent ſhould only iNie axalafl the huſband, # 
idem ides ſhould be given to the wife ; but when the huſ- 
band upon the exigent is returned outlawed, then it ſhall 
be entred aler ſans jour for the wife, for the proceſs is 
determined ; and if he will purchaſe his pardon, he ſhall 
not have any allowance thereupon in a ſc:re facias, unleſs 
he appear for himſelf and his wife; but it for the huf- 
band, the ſheriff ſhould return cepi corpus upon a pluries 
capias, and non eft inventa for the wife, yet an exigent 
ſhall iſfue againſt both, becauſe it muſt be preſumed the 
huſband might bring in his wife 3 but if upon the exigent 
the ſheriff returned reddidit ſe for the huſband and for the 
wife, and ſhe is waived, the huſband ſhall go ſine de; 
but in this caſe, becauſe the exigent was returned againſt 
both to be outlawed, the ey! ng ſuppoſing the appear- 
ance of the wife is merely idle and void ; whereupon it 
was diſallowed, and the exigent appointed to be filed 
_ both. Cro. Car. 58, 59. Smith ver. Ajþ & ux' 

utt. 86. 5. C. 

If two are ſued in a joint aQtion, and neither of them 
will appear, proceſs of outlawry muſt be taken out againſt 
both. Cro, Eliz. 648, raphy ver. Beverly. 

If an exigent be awarded againſt two, and the return 13 
primo exatti fuerunt & non comparuerunt, without ſayings 
nec eorum aliquis comparuit, it is erroneous. 2 Rel, Abr. 
802. Taverner's caſe, | | 

If two in a writ of account are adjudged to account, 
and one is after outlawed in the ſuit, and the other ap- 
pears, he ſhall account alone. .41 Ed. 3. 3. 1 Rl, Abr. 
127,89, C. 1 Brownl. 25. S. P. faid. 

hen two are. adjudged to account, and one is out- 
lawed and accounts, if he diſcharges himſelf upon the ac-. 
count, this ſhall be a diſcharge to the other, when he 
ſues a ſcire facias upon a charter of pardon ; and if he be 
charged by the account, this ſhall be a charge upon the 
other ; becauſe they were adjudged to account jointly. 
41 Ed. 3. 13.6. 1 Rol. Abr. 127. and vide Moor 188. 
2 Leon. 76. | | | 

If in debt upon an obligation againſt B. and C. ſons 
and heirs of the obligor, and againſt D. the daughter and 
heir of 4. who was another of the ſons and heirs of the 


obligor in gavelkind, proceſs is continued till the _- 


| 


. 
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ire outlawed, and the niece waived, and after the uncles! 


't doned, and bring a ſcire facias againſt the plaintiff, 
hs eupon orrNabe ec a ſimul cum the niece 3 
and the uncles pleaded, their niece is but of the age of 
ſeven, unde non intendunt quod durante minori etate ſua they 
ought to anſwer, &c. yet the parol ſhall not demur z for 
the niece is out of court, and quoad her the original is 
determined, and at her full age no re-ſummons could be 
ſued againſt her, bur the uncles only, becauſe ſhe never 
appeared in court. Dyer 2.39. pl. 203. Hawtry ver. Anger. 
N, Bendl. 148. pl. 205, Afdoor 74. pl. 203. and 1 And. 
10. S. C. adjudged. : 

An action of treſpaſs was brought againſt two, one was 
outlawed after the entry of the writ it was entred, & /c- 
endum eff quod predic? & S. (one of the defendants) wut/a- 
gat” eft, and then counts againſt one of them ; and on 
motion in arreſt of judgment, the court held the declara- 
tion nought, and that the courſe of pleading in ſuch caſes, 
after the entry of the writ, was to ſay, & quod predict 
F. 8. utlagat” eff in prac” illo, and that the laſt words are 
eſſential, becauſe that he might be outlawed in another 
writ, and not in this. 1 S:4. 173. 1 Keb. 642. S. ©, 
Guy ver. Barnard, | FS 

As to awarding outlawry againſt principal and acceſlary, 
by the ſtat. of //e/?m. 1. cap. 14. it is recited, © T hat it had 
been uſed in ſome counties to outlaw perſons being appealed 
of commandment, force, aid or receipt, within the ſame 
time that he which is appealed for the decd is outlawed ; 
and thereupon it is provided, that none be outlawed upon 
appeal of commandment, force, aid or receipt, unleſs he 
that is appealed of the deed be attainted, ſo that one like 
law be uſed therein through this realm ; nevertheleſs, he 
that will ſo appeal ſhall not by reaſon of this intermit, or 
leave off to commence his appeal at the next county againſt 
them, no more than againſt their principals which be ap- 
pealed of the deed, but their exigent ſhall remain unti} 
ſuch as be appealed of the deed be attainted of outlawry 
or otherwiſe.” | 

In the confſtruRion of this ſtatute, the following parti- 
culars are laid down by Serjeant Hawkins as moſt re- 
markable. | 

iſt, That it ſeems agreed, that it extends as well to in- 
ditments as to appeals, not only becauſe the word appeal 
in the ftatute may in a large ſenſe be taken for any accu- 
ſation in general ; but becauſe indictments are certainly 
as much within the reaſon of the ſtatute as appeals ; and 
the Common law, for the ſettling whereof this ſtatute 
was made, did not make any diſtinction in this reſpect be- 
_ appeals and indictments. 2 In/t. 183. 2 Hawk. 

.C:' 306. 

2ly That it ſeems to be agreed, that where-ever 
fome of the defendants are expreſsly charged as princi- 
pals, and others as acceſlaries, before the award of this 
exigent, the outlawry thereon of thoſe charged as accet- 
faries. cannot but be reverſible, becauſe it appears upon 
the record that the exigent iflued contrary to the direc- 
tion of the ſtatute; but if ſeveral be outlawed on a 
writ of appeal, which chargeth them all alike without 
ay diſtinction, there can be no advantage taken of the 
appellant's not having purſued the ſtatute, ſince it ap- 
pears not but that he might have charged them all as 
principals, x Hawk. P.C, 306. 2 Hales Hifl. P. C. 
200 


34y, That it is ſtrongly holden, that if an appellant 
take out the exigent at the ſame time againſt all the defen- 
wants, he muſt, when they appear, count againſt them all 
principals, and ſhall be concluded from charging any 
of them as acceflaries, becauſe he has taken out ſuch pro- 
ceſs as is erroneous where all are not principals ; but he 
makes a doubt, whether this be law at this day, ſince all 
errors, as the law ſeems now to be holden, are falved b 
appearance, 2 Hawh. P. C, 3ob. and vide 2 Hale's Hifi. 

: C. 200. 

4thly, That it ſeems the better opinion, that where 
lnere are more than one principal, the exigent ſhall not 
flue till all of them are arraigned ; and herein it 1s ſaid by 
Hale, that if A. and B. be indicted as principals in felony, 
and C, as acceſſary to them both, the exigent againſt the 
icceſſary. ſhall ſtay till both be. attainted by outlawry or 
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plea ; for that it is ſaid, if one be acquitted, the acceſ- 
ſary is diſcharged, becauſe indicted as acceſlary to both, 
and therefore | not be put to anſwer till both be at- 
taint; but hereof he adds a dubitatur, becauſe though 
C. be acceſlary to both, he might have oe indicted as 
acceſlary to one, becauſe the felonies are. in law ſeveral ; 
but if he be indiCted as acceſſary to. both, he muſt be pro- 
ved ſo. 2 Hawk. P. C. 306. 
20TI. 

In treaſon all are principals ; and therefore proceſs of 
outlawry may go againſt him that receives, at the ſame 


_ 0 againſt him that did the fact. 1 Hale's Hit, P, 
» 2.30. | | 


3- To what place proceſs of outlawry is to iſſue ; and of the 


quinto exaCctus, and proclamations on an outlawry, 


The exigent muſt be ſued in the county where the 
party really reſides, for there all aQtions were originall 
laid ; and becauſe that outlawries were at firſt only for 
treaſon, felony or very enormous treſpaſſes, the proceſs 
was to be executed at the Torn, which is the ſheriff's 
criminal court ; and this held not only before the ſheriff, 
but before the coroners, who were ancient conſervators 
of the peace, being the beſt men in each county, to pre- 
ſide with the ſheriff in his court, and who pronounced 
the outlawry in the county court on the party's being 
qguinto exattus; and therefore anciently there was no oc- 
caſion for any proceſs to any other county than that in 
which the party actually reſided ; but this matter being 
ſince altered, and the learning thereof depending on ſe- 
veral acts of parliament, it will be neceſſary to take no- 
tice of the ſtatutes themſelves. Fitz. Exigent 26. Dyer 
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ys VE firſt, Tt is enated by the 6 Hen. 6. cap. r. * That 
before any ex:gents be awarded againſt perſons indifted in 
the King's Bench of treaſon or felony, writs of capias 
ſhall be directed as well to the ſheriff or ſheriffs of the 
county whereof they be named in the indictments ; the 
ame capias having the ſpace of fix weeks at the leaſt, or 
longer time, by the diſcretion of the ſaid juſtices, if the 
caſe require it, before the return of the ſame ; which writs 
ſo returned, the juſtices ſhall proceed in the manner as 
they had done before the ſtatute ; and if any exigent be 
awarded, or any outlawry pronounced againſt ſuch per- 
ſons, before the return of the ſaid writs, the ſame exigent 
ſo awarded, with the outiawry thereof pronounced, ſhall 


be void and holden for none.” 


And it is further enaQted by 8 H. 6. cap. 10. *« That 


upon every indictment or appeal, by the which any ſub- 
ject dwelling in other counties than where ſuch indic&t- 


ment or appeal ſhall be taken of treaſon, felony and treſ- 
paſs, before the juſtices of the peace, or before any 
other, having power to take ſuch inditments or appeals, 
or other commiſſioners or juſtices in any county, fran- 
chiſe or liberty of England, before any exigent awarded, 
preſently after the firſt writ of capias returned, another 


writ of capias ſhall be awarded, direfted to the ſheriff of 


the county whereof he who is indited is or was ſuppo- 
ſed to be converſant, by the ſame indiment, returnable 
before the ſame juſtices, before whom he is indifted or 


.appealed at a certain day, containing the ſpace of three 


months from the date of the laft writ, where the coun- 
ties be holden from month to month, and where the 
counties be holden from fix weeks to ſix weeks, the ſpace 
of four months, until the day of the return of the faid 
writ, by which writ of ſecond capias, the ſheriff ſhall 
be commanded to take him which is fo indicted or ap- 
pealed by his body, if he can be found within his baili- 
wick ; and if he cannot be found within his bailiwick, to 
make proclamation in two counties before the return of the 
ſame writ, that he which is fo indicted or appealed ſhall 
appear before the ſaid juſtices, &c. at the day contained 
in the ſaid writ, to anſwer, &c. After which writ ſo ſer- 
ved and returned, if he, which is ſo indited or appealed, 
come not at the day of ſuch writ returned, the exigent 
{hall be awarded ; and that every exigent and outlawry, 
otherwiſe awarded and pronounced, ſhall be holden for 
none and yoid. | 2 

| ut 
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But it is expreſsly provided, © That the above recited 
fatute concerning proceſs to be made before the King in 
bis bench ſtand in force, and that this preſent ſhatute ſhal] 
not extend to inditments or appeals taken within the 
county of Cheſter ; and that if any perſon ſhall be indict- 
ed or appealed of felony or treaſon, and at the time of the 
ſame felony or treaſon ſuppoſed, was converſant within 
the county whereof the indictment or appeal makes men- 
tion, the like proceſs to be made againſt them as was uſed 
before.” 

And it is further enaQted by 10 Hen. 6. cap. 6. * That 
ſuch ſecond capias as is required by 8 Hen. 6. cap. 10. 
ſhall be awarded upon inditments or appeals removed 
into the King's Bench, or elſewhere, by certiorarz, or 
otherwiſe.” 

And by the 31 Eliz. cap, 3. it is enatted, © That in 
every aCtion perſonal, where any writ of exzgent ſhall be 
awarded out of any court, one writ of proclamation ſhal] 
be awarded and made out of the ſame court having day 
of te/te and return, as the ſaid writ of exigent ſhall have 
directed, and delivered of record to the ſheriff of the county 
where the defendant, at the time of the ex:zgent ſo award- 
ed, ſhall be dwelling ; which writ of proclamation ſhal] 
contain the effe& of the ſame action : And that the ſheriff 
of the county, unto whom any ſuch writ of proclamation 
ſhall be directed, ſhall make three proclamations in this 
form following, and not otherwiſe ; that is to ſay, One 
of the ſame proclamations in the ſame county-court, and 
one other of the ſame proclamations to be made at the 
general quarter-ſeſſions of the peace in thoſe parts where 


_ the party, defendant at the time of the exigent awarded, | 


ſhall be dwelling ; and one other of the ſame proclama- 
tions to be made one month at the leaſt before the guznto 
exaftus by virtue of the ſaid writ of exigent, at or near the 
moſt uſual door of the church or chapel of that town or 
pariſh where the defendant ſhall be dwelling at the time 
of the exigent ſo awarded z and if the defendant ſhall be 
dwelling out of any pariſh, then in ſuch place as aforeſaid, 
of the pariſh in the ſame county, and next adjoining to 
the place of the defendant's dwelling, and upon a Sunday 
after divine ſervice and ſermon, if any ſermon there be; 
and if no ſermon. there be, then forthwith after divine 
ſervice; and that all outlawries had and pronounced, and 
no writs of proclamations awarded and returned according 
' to the form of this ſtatute, ſhall be utterly void and of 
none effeR.” | 

In the conſtruction of theſe ſtatutes, the following opi- 
nions have been holden ; | : 

T hat tho” the words are expreſs, that any outlawry pro- 
nounced contrary to the directions of the ſtatute, ſhall be 
void ; yet it is not to be taken as if ſuch outlawries were 
abſolutely void, but only voidable by writ of error.. Cre. 
Eliz. 179. 3 Co. 59. Plow. 137. Hob. 166. 

If a defendant be expreſsly named of the ſame county 
wherein he is indited or appealed, and be alſo named 
under an alias diftus of another, it hath been adjudged, 
that there is no need of any capas, with a command for 
proclamation according to 8 Hen. 6. becauſe that which 
comes under the alias didus is no way traverſable nor ma- 
terial: Alſo if a defendant be : named of B. and late of 
C. there is no need of any capias to the ſheriff of the 
county wherein C. lies ; becauſe that it appears, that the 
defendant is at preſent converſant at B. but if a defen- 
dant be named of no certain place at preſent, but only late 
of B. and late of C. and late of D. &c. being all of them 
in counties different from that in which the proſecution is 
commenced, a captas ſhall go to the ſheriff of every one of 
thoſe counties. 2 Hawk. P.C. 304-5. 2 Hale's Hiſt. 
P. C. 195-6. | 

On a writ of error to reverſe an outlawry upon the 
ſtatute of 5 El;z. of perjury, the firſt error aſſigned was,. 
that he was indited by the name of N. L. de parochia de 
Aldgate, and not ſhew in what county Aldgate is ; 2dly, 
for that a county-court was held 23 Feb. and the next 
county-court was held 23 March following, fo as there 
were not twenty-eight days between theſe two county- 
courts, as there ought to be by law, excluſive and not 
incluſive. And for the firſt cauſe it was reverſed ; altho' 


it was objeRed to be well enough, becauſe Middleſex was | 
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in the margin, ſo the pariſh ſhould be inten 
thereto ; but becauſe an indittment ſhall not RG 
intendment, and becauſe the county in the margin ſhall 
be referred to the place where the alleace was committeg 
and not to the indictment of the party 3 and by the 6 - 
tute of 8 Hen. 6. there ought to be the addition of = 
place and county where the party indiQed inhabits; the . 
fore it was held to be ill, and reverſed. For the Pavan 
cauſe alſo, it was held to be erroneous ; but Tanfield ad 
ow ought to bd my, yr for error in fait, for it might he 
eap-year, and then it is good, and that matter j 
Cro. Fac. 167. Leeche's caſe: : MY ge 

If an exigr facias be delivered to the ſheriff, and there 
are but two county-courts before the return, and the 
ſheriff return the firſt and ſecond exafus, & now compa 
ruit, and that there were no more county days between 
the delivery of the writ to him and the day of the return 
there may iſſue a ſpecial exigi facias with an allocats comi- | 
tatu, if it be prayed after the return, and before any new 
county-day be paſt ; but if any county-day be paſt be. 
tween the laſt of the former county-days and the return 
no exigt facias ſhall iſſue with an allocato comitatu, but bu 
exigi factas de nave ;, for the demand of the party muſt be 
at five county-courts ſucceſſively held one after another 
without any county-court intervening ; ſo if after the ſe. 
cond exad7us, the offender render himſelf, and find main- 
prize, and at the day of the return make default, no exigi 
facias with an allocato comitatu ſhall ifſue, becauſe three 
county-days intervened, but a new exigent and a capias 
againſt the bail. 2 Hale's Hift. P. C. 201-2, 
And therefore it hath been holden, that in Londen 
where the holding of the Huſtings is uncertain, no exigi 
facias ſhall iſſue with an allocato Huſtings, becauſe the 
court cannot take notice of the ſet-times of holding it, 
as they may of the times of holding the county-courts ; 
but it is now agreed, that if an exigent iſſues in London, 
and os begin Huſting de placito terre, (as they may) 
they ſhall proceed along at that Huſtings to the outlawry, 
without mingling their Huſting de communibus placitis ; 
but if an allocate Huſting comes, they ſhall proceed without 
omitting any Huſting. Palm. 287, 2 Leon, 14. 2 Halt's 
Hift, P. C. 202, | 


4. That the party muſt do in order to intitle him to a re- 
verſ/al; and the effefts and conſequences of a reverſal, 


Regularly in all outlawries, as well perſonal as cri- 
minal, the party in order to reverſe the ſame was to ap- 
pear in perſon, and could not appear by attorney. 2 
Leon. 2.2. 

But now by the 4 & 5 I. & 1. cap. 18, For the 
more eaſy and ſpeedy reverſing of outlawries in the court 
of King's Bench, it is enaQted, ©** That from and after 
the firſt Day of Eaſter term thence enſuing, no perſon or 
perſons whatſoever, who are or ſhall be outlawed in the 
ſaid court for any cauſe, matter or thing whatſoever, 
(treaſon and felony only excepted,) ſhall be compelled to 
come in perſon into or appear in perſon in the faid court 
to reverſe ſuch outJawry, but ſhall or may appear by at- 
torney, and reverſe the ſame without bail in all caſes, 
(except where ſpecial bail ſhall be ordered by the faid 
court.)” - - | 

And it is further enated by the ſaid ſtatute, © That 
if any perſon or perſons outlawed, or hereafter to be 
outlawed, in the faid court, (other than for treaſon 07 
felony,) ſhall from and after the ſaid firſt day of £ofirs 
term be taken and arreſted upon any capias utlagatum out 
of the ſaid court, it ſhall and may be Jawful to and for 
the ſheriff or ſheriffs, who hath or ſhall have taken and 
arreſted ſuch perſon and perſons, (in all caſes where ſpe- 
cial bail is not required by the faid court,) to take 2n 
attorney's engagement under his hand to appear for the 
ſaid defendant or defendants, and to reverſe the ſaid out- 
lawries, and thereupon to diſcharge the faid defendant 
and defendants from ſuch arreſts; and in thoſe caſes, 
where ſpecial bail is required by the ſaid court, the ſaid 
ſheriff and ſheriffs ſhall and may take ſecurity of the ſaid 
defendant or defendants by bond, with one or more ſuf- 
ficient ſurety or ſureties, in the penalty of douvle the = 


0. UT: 


for which ſpecial bail is required, and no more, for his, ' 


her or their appearance by attorney in the ſaid court at 
the return of the ſaid writ, and to do and perform ſuch 
things as ſhall be required by the faid court; and after 
ſuch bond taken to diſcharge the ſaid defendant and defen- 
4ants from the ſaid arreſts.” : 

And it is farther enaCted by the ſaid ſtatute, <* That 
if any perſon or perſons outlawed as aforeſaid, and taken 
and arreſted upon a capias uilagatum, ſhall not be able within 
the return of the ſaid writ to give ſecurity as aforcfaid, in 
caſes where ſpecial bail is required, fo as he or they are 
committed to gaol for default thereof, that whenſoever 
the ſaid priſoner or priſoners ſhall find ſufficient ſecurity 
to the ſheriff or ſheriffs, in whoſe cuſtody he or they 
ſhall be, for his or their appearance by attorney in the 
kid court, at ſome return in the term then next follow- 
ing, to reverſe the ſaid outlawry or outlawries, and to do 
and perform ſuch other thing and things as ſhall be re- 
uired by the ſaid court, it ſhall and may be lawful to 
and for the ſheriff and ſherifts, after ſuch ſecurity taken, 
to diſcharge and ſet at liberty the ſaid priſoner and pri- 
foners for the ſame 3 any law or uſage to the contrary 
notwithſtanding.” 

[t hath been held, that if the party outlawed comes in 
by cepi corpus, he ſhall not be admitted to reverſe the out- 
lawry without appearing in perſon, as in ſuch caſe he 
was oblized to do at Common law z or putting in bail 
with the ſheriff for his appearance, upon the return of 
the cepi corpus, and for doing what the court ſhall order, 
2 Salk. 496. | 

By /:/tm. 1, cap. 9. it is expreſsly provided, that thoſe 

Y 
who are outlawed, have abjured the realm, &c, ſhould 
be excluded the benefit of replevin; yet it hath been al- 
ways held, that the court of King's Bench may in their 
diſcretion, in ſpecial caſes, bail a perſon upon an out- 
Jawry of felony ; as where he pleads, that he is not of 
the ſame name, and therefore not the ſame perſon with 
him that was outlawed, or alleges any other error in the 
proceedings. 2 Hawk. P.C. 98. 

By the 3 Eliz. cap. 3. ſeft. 3. it is enafted, © That 
before any allowance of any writ of error, or reverſing 
of any outlawry be had by plea, or otherwiſe, through or 
by want of any proclamation to be had or made according 
to the form of this ſtatute, the defendant and defendants 
in the original aCtion ſhall put in bail, not only to appear 
and an(wer to the plaintiff in the former ſuit in a new 
action to be commenced by the ſaid plaintiff for the cauſe 
mentioned in the firſt ation, but alſo to ſatisfy the con- 
demnation, if the plaintiff ſhall begin his ſuit before the 
end of two terms next after the allowing the writ of error, 
or otherwiſe avoiding of the ſaid outlawry. 

A, who was a foreign merchant and never in England, 
was outlawed at the ſuit of B. in an ation on leveral 
promiſes for goods ſold and delivered ; and upon a ſpecial 
capias utlagatum a ſhip and other effects belonging to A. 
were ſeiſed, as forfeited upon this outlawry ; and it was 
moved, that this outlawry may be vacated, and reſtitution 
awarded, upon affidavits produced and read, that the de- 

fendant was never infra legem, 1. e. that he never was in 
England, and therefore could not be outlawed, becauſe 
that was putting him-extra /egem. Sed per curiam ; "This 
outlawry ſhall not be vacated upon ſuch affidavits, but 
the defendant may bring a writ of error, which he was 
compelled to do, and thereupon to put in bail to the ac- 
tion in which he was outlawed according to the new 
ſtatute of 4 & 5 IV. & A. and then the plaintiff con- 
ſented to the reverſal of the outlawry. Carth. 459. 
Matthews v. Erba. 

H. was outlawed in two ations, one was for 10/. the 
Other for 40s. and upon reverſing the outlawry the court 
took ſpecial bail for the firſt, and an appearance for the 
other, upon the ſtatute 4 & 5 /. & M. and the recog- 
nizance was taken purſuant to 31 El'z. 2 Salk. 496. 

It is clearly agreed, that an attainder of felony of a 
perſon who had any lands ſhall never be reverſed by writ 

error, without a ſcire facias againſt all the tertenants 
and lords mediate and intermediate ; but it is ſettled, that 
ſuch ſcire facias is not neceſſary in the caſe of high treaſon. 

34. *» 20, Cro. Eliz. 235. 1 Keb, 141. pl. 11, 

OL. IL. 
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x Sid. 316. 3 Keb. 329. 2 Mad, . - 366. 
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Iſo it is ſaid, that it is not neceſſary in the caſe of 
felony, when it is ſuggeſted on the roll that the party had 
no lands, and the attorney general confeſſes it. 2 Salt, 


495: 

: ſ is agreed, that after an outlawry of treaſon or felony 
1s reverſed, the party ſhall be put to plead to the indiaQ= 
ment, for that till remains good, and he may be tried at 
the King's Bench bar; or the record may be remitted 
into the country, if it were removed into the King's 
Bench by certiorari, with a command to the juſtices be- 
low to proceed by the ſtatute of 6 Hen, 6, cap. 6. Cre. 
Jac. 464. Cro. Car. 365. 3 Med. 42, 6 Med, 115, 
2 Hale's Hift, P. C. 209. 

So if a man be outlawed by proceſs in an information, 
and comes in and reverſes the outlawry, he muſt plead 
inſlanter to the information, 1 Salk, 371. Rex v, Hill. 
5s Med. 141. S. P. ; 

The law is the ſame in civil caſes; and therefore if 


an outlawry in a perſonal aCtion be reverſed, the original 
remains, March g, 


made a fine ; the action was laid in Suſſex; the defen- 
dant pleads, that the cauſe of ation did not accrue within 
ſix years before ſuing of the writ, The plaintiff replies, 
that at another time he brought an original in battery in 
London, intending when the defendant had appeared to 
have declared for this treſpaſs; and that the defendant 
was outlawed in London; and that within ſuch a time 
after the reverſal of the outlawry he declared here z the 
defendant demurred ; and for the defendant it was inſiſted, 
that the original being laid in London, he could not in 
this action declare in another county, tho* the cauſe of 
ation be tranſitory ; but upon information by the pro=- 
thonotaries, that the courſe of the court is, that altho' the 
original be laid in London for expediting the outlawry, 
yet when the defendant comes in, the plaintiff may de- 


| clare againſt him in any other county, be the aQtion local 


or tranſitory z and the ſtatute 21 Fac. 1. cap. 16. gives 
to plaintiffs generally a power to commence a new ſuit 
within the year after the outlawry reverſed ; and that fa 
he may do in this caſe to warrant his declaration within 
the courſe of the court; and judgment was given for the 
plaintiff, 3 Lev. 245. Whitwick v. Hovenden. 

It hath been adjudged, that if the King grant over the 
lands of a perſon outlawed for treaſon or felony, and after- 
wards the outlawry be reverſed, the party may enter on 
the patentee, and need neither to ſue a petition to the 
King, nor a ſcire factas againſt the patentee. 1 And. 188, 
A perſon ſhail, after outlawry reverſed, be reſtored to his 
law, and to be of ability to ſue. Co, Lit. 288. b. Y 

If the goods of a perſon outlawed are fold by the ſheriff 
upon a captas utlagatum, and after the outlawry is reverſed 
by writ of error, he ſhall be reſtored to- the goods them- 
ſelves ; becauſe the ſheriff was not compellable to ſell.theſe 
goods, but only to keep them to the uſe of the King. 5$ 
Co. go. Hoe's caſe. 1 Roll. Abr. 178. S. C. cited. 

If an advowſon come to the King by forfeiture upon an 
outlawry, and, the church becoming void, the King pre- 
ſents, and then the outlawry is reverſed ; yet the King 
ſhall enjoy that preſentment, becauſe the preſentment 
there came to. the King as the profit of the advowſon, 
Moor 269. Beverly v. Cromuall. 

But if the church be void at the time of the outlawry, 
and the preſentation is thereby forfeited as a chattel prin- 
cipally and diſtinct of itſelf, there, upon the reverſal of the 
outlawry, the party ſhall be reſtored to the preſentation, 
Cro. Eliz. 170. agreed per curiam, 

If a termor being outlawed for felony grants over his 
term, and after the outlawry is reverſed, the grantee may 
have treſpaſs for the profits taken between the reverſal of 
the outlawry and the affignment ; for by the reverſal it is 
as if no outlawry had been, and there is no record of it. 
Cro. Eliz. 170. OgnelPs caſe, and 13 Co. 20, 22. 


Bench, and the party's goods are ſeiſed into the Sing 
hands, and then the outlawry is reverſed, there can 


no reſtitution ; the reaſon whereof is, for that the court 
6 D 
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of King's Bench cannot ſend a writ to the Treaſurer ;| 
and the court of Exchequer have no record before them t 
iſſue out a warrant for reſtitution, 5 cd. 61. 

It hath been adjudged in Chancery, that if #. being 
poſſelied of leveral houſes for a long term for- years, 
mortgages the ſame, and is outlawed for high treaſon, 
upon which thoſe houſes are ſeized into the King's hands, 
and the ſame granted for valuable conſideration to 7. S. 
who likewiſe gets an affignment of the mortgages ; that 
yet the repreſentative of 4. may redeem the mortgage 
upon reverſal of the outlawry; and herein the Lord 
Keeper faid, that the judgment upon the reverſal is, 
that the party ſhall be reſtored to all that has not been 
anſwered to the King; which in all caſes has been under- 
ſtood of the meſne profits anſwered to the King, and not 
as to the principal thing itſelf, though ſeiſed into the 
King's hands; and that it was undoubtedly fo as to a 
freehold or inheritance, and he ſaw no ſubſtantial diffe- 
rence in the caſe of a leaſehold, 2. Vern, 312. Peyton 
ver. Ajliff; and vide 2 Lev, 49. the caſe of Pinfold ver. 
Northey. 

For more learning en this ſubjeft, ſee 4 Bac. Abr. tit. 
Outlawry, and 22 Vin. Abr. tit. Utlawry. 

Dutparters. (mentioned in ſtat. g H.5. /f. 1. c. 7.) 
A kind of thieves in R:dd-/dale, that ftole cattle, or other 
things without that liberty : Some are of opinion that thoſe 
which in the fore-named ſtatute are termed ozutparters, 
are now called outputers, being ſuch as ſet matches for 
the robbing any man or houſe. Cowell, edit. 1727. See 
Intakers. by 

Qutriders, Are bailifs errant, employed by the ſhe- 
riffs, or their deputies, to ride to the fartheit places of 
their counties or hundreds, with the more ſpeed to ſum- 
mon ſuch as they thought good to their county or hundred 
courts. 14 £. 3. /tat. 1. cap. 9. 

Dwelty, Is when there 1s a lord, meſne and tenant, 
and the tenant holds of the meſne by the fame ſervice, that 
the meſme holds over of the lord above him; this is called 
owelty of ſervices. Cowell, edit. 1727, 

Dwling, See Cultoms, Wool, 

Mren, See Cattle, 

Mrford, A franchiſe granted to the univerſity of Ox- 
ford, excepted out of the general confirmation. 9 Hen. 
4+ £.1. 13 Hen. 4. c. 1. Scholars outlawed for riots, 
to be baniſhed the univerſity, 9g Hen. 5. c. 8, Se Uini-: 
verlities, 

Drgang of land, Bovata terre. Six oxgangs of 
land, is ſo much as fix oxen can plough. Cromp. Fu- 
riſd. fol. 220. But an oxgang ſeemeth properly to be 
ſpoken of ſuch land as lieth in Gaynour. Old Nat. Brev. 
fol. 117. Skene de verb. fienif. verbo Bovata terre, 
faith, That an oxengate of land ſhould always contain 
thirteen acres, and that four oxengates extend to a pound 
land. Spelman ſays, Bovatus terre eft quantum ſufficit 
ad iter vil aftum unius bovis, Ox enim eft bos & gang vel 
gate iter. See Co. on Littl, fol. 69. Cowell, edit. 1727. 

Dyer, Seems to have been anciently uſed for what is 
now called afſiſes. Anno 13 Ed. 1. 

Dyer of a deed, Is when a man brings an action 
upon a deed, bond, &c. and the defendant appears and 
prays that he may hear the bond, &c. wherewith he is 
charged ; and the ſame ſhall be allowed him. And he 
is not bound to plead till he has it, paying for the copy 
of it. L. P. R. tit. Oyer of a deed, &c, To demand 
oyer of an obligation, is not only for the defendant's at- 
torney to deſire the plaintiff's attorney to read the obli- 
gation to him, as the word ſeems only to import, or to 
have a ſight of it, but that he may have a copy of it, 
that his client may conſider by it what to plead to the 
action. bid. 

Formerly all demands of oyer were in court, as it is 
Now in caſes of appeals; but now it is demanded and 
granted between the attornies, and where there ought to 
be oyer, one is not bound to plead without it; and if one 
attorney in time demand oyer of the other, and he tells 
him the writ is fled, and that he may take it, it is 
well; but ſure he cannot without ſuch conſent enter a 
demand, and a giving of oyer; for if attornies are ad- 
mitted ſo to do, they will ſet forth the matter falſly ; 
which though it could not enſnare the other fide, becauſe 
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they may produce the right writ, 
tred, yet it would be very tedious 
if a deed be pleaded, it remains in 
yet one cannot go to the officer, and take gc; of | 
without leave of court, or of the attorney ; and ihe v ke 
form of pleading ſhews it muſt be upon dean! Foes 


oyer of writ is in order to obje& to it. 
Mod. 28. Mich. 2 Ann. B, R 
Thi/lleworth, 

If A. gives bond by the name of B, he may plead 

miſnomer, and the other may rep] hat he m: 46" 

y Tepiy, that he made the 
bond by the name of B. and eſtop him by Gm 
judgment, if againſt his own deed he ſhall ve - 
ſay his name is f. and then he may rejoin and iay, Uat 
he made no ſuch deed ; but this he muſt do without over; 
for if he prays oyer, he admits his name to be B, 1 Falk. 
7. Mich. 3 Ann. B, R. Linh v. Hooke, 

In debt upon a bond, the defendant demande( oyer of 
the condition, which was to perform covenants in an in= 
denture, and then demanded oyer of the indenture; -and 
the plaintiff gave it to him, omitting an indorſement, 
which was made before the execution of the deed ; upon 
this oyer the defendant pleaded periormance ; and the 
plaintiff replied and ſet forth the indorſement, and pray. 
ed judgment for the variance ; and per cur, the plaintiff 
was not obliged to give oyer of the indenture; and tho! 
he did, yet being what he need not do, the ſetting it 
forth is not at his peril, as where he is obli-cd to (et it 
forth; nor is he concluded to ſay, that there is no more 
contained, but is at liberty, as well as if the defendant 
himſeif had ſet it forth ; and the court held, that as the 
defendant was bound to fet it forth, ſo he was bound to 
ſupply this omilion, and make his plea complete ; and for 
this, judgment was given for the plaintiff, 2 Salk. 498, 
499: Aich. 3 Ann, B. R. Cooke v. Remmington, 

Debt upon recognizance acknowledg'd in Chancery, 
or in any other court, defendant cannot demand oyer of 
the condition ; for the recognizance is not-in court as an 
obligation is when debt is brought upon it. But if debt 
be brought upon a recognizance acknowledged in this 
court, then the defendant may demand oyer of the re- 
__— Poph. 202. Mich. 2 Car. B. R. Chamber's 
caſe, 

Defendant may plead without oyer if he pleaſes ; for he 
may take upon himſelf to remember it without hearing it, 
L. P. R. tit. Oyer, and cites 18 April 1654. B. 5. 

In debt upon an obligation for neceflaries, no oyer be- 
ing demanded, it is intended: a finvle bill. Kb. 182. pl. 
91 ich, 14 Car. 2. B. R. Ruſſil v. Lee. 

In covenant the defendant demanded no oyer, but 
pleaded gruod in articulis illis ulterius continetur, &c, The 
court held this to be ill, and his ſhewing the counterpart 
1s not ſufficient, but the whole indenture ought to be in 
court; and the plaintiff had judgment niſi. Keb. 513. pl. 
88. Paſch. 15 Car. 2. B. R. Puſland v. Cooper, 

Debt on bond conditioned to perform covenants ; if 
the defendant pleads performance without demanding oyer, 
it 1s a good cauſe of demurrer. Vent. 37. Trin. 21 Car. 
2. B. R. Tafpſcot v. Wooldridge. 

One cannot take advantage of an original, tho' never 
ſo vicious in recital, without craving oyer of it ; er Hat, 
12 Med. 35, Paſch. 5 W.& M. Ano. 

Caſe on ſeveral promiſes on original ; defendant, with- 
out craving oyer of the writ, pleaded a variance between 
the writ and the count, ſhewing particularly wherein 
whereupon plaintiff demurred ; for though the writ be in 
court, yet is on a diſtin roll from the count ; 'and no 
advantage can be taken of it, without craving yer; 
quod cur. conceſſit, and a Taped. oufter awarded. 12 14:4. 
uy. Paſch. to IV. 3. Brag v. Digby. ; 
n covenant by an apprentice for not teaching him 
four ſeveral trades in an indenture of apprenticeſhip men- 
tioned. Defendant, inſtead of craving oyer of the plain- 
tif's indenture ſets forth an indenture of his own, and 
pleads a performance of the covenants thercin. Upon 
demurrer, the plaintiff had judgment ; for the detcivant 
cannot ſhew any other indenture, but crave oyer of re 
indenture declared on. 6 Md. 154, 155. Paſch. 3 4% 
B. R. Foxon v. Moſcly. | 
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Jemanded By 2 Note 1N writing. Rules and orders in C. B. 


. . 1727» 

Wo i” od rerminer, ( Audrenda & terminando, in 
þ rench, owir & terminer) Is a commiſſion eſpecially 

_ ied to ſome eminent perſons, for the hearing and 
"ermining one or more cauſes: "This formerly was uſed 
"= upon ſome ſudden outrage or inſurreQtion in any place, 
Crony. Jur. fol. 131, 133- Weſim. 2. cap. 2.9. 13 E. I. 
by which you May ſee who might grant this commiſhon, 
i fx the form thereof, and to whom it may be gran- 
(ed PF. N. B. fol. 100. and Broke hoc tit. A commil- 
on of oper and terminer 1s the firſt and largeſt of the 
fre commiſſions, by which our judges of aſſe do ſit in 
their ſeveral circuits, In our ſtatutes it is often printed 
mer and deter miner. See 4 Inf. fol. 162, See Jultices 
i oye miner, 
x Orr De record, ( Audire recordum) Is a petition 
made in court, that the judges, for better proof-ſake, 
will be plcaſed to hear, or look upon any record. Cowell, 

Oves, (orgies from the French oyez, 1. EC, audite, 
hear ye,) Is known to be uſed by our cryers, at well in 
* courts as elſewhere, when they make proclamation of any 
thing, Cowell, edit. 1727. | : 

Oyſters, Regulation of the oyſter fiſhery in the Med- 
way, '2 Geo. 2 c. 19, Foreign oyſters rated to the fub- 
fidy at 7 4. per buſhel, 10 Geo. 2. c. 30, 


P. 
g AGQ, Pangiun, The ſame with Paſſagium, 


Aat. Par. 707. ; 
Patabilis, Payable, paſſable. Cowell, edit. 1727. 
Pacare, To pay, as toſnetum pacare, to pay toll. A7on. 
Angl. tom. 1. p. 384. Hence LS 
Pacatio, Payment. AJat. Par, ſub an. 1248. 
Paceatur, Leg. Inz, cap. 45. £t recpiet Agen- 
frida corium ejus, & carnem, & paceatur de c@tero, 1. e. 
Let him be ſree or diſcharged for the time to come, 
Pacification, (Pacificatio, mentioned in fiat, 17 Car. 
1. c. 17.) A peace-making, quieting or appealing ; rela- 
ting to the wars betwixt England and Scotland, in 1638. 
Pack of wool, Is a horſe-load, which conſiſts of ſeven- 
teen flone and two pounds. Fla, 1. 2. cap. 12. See 
Sarplar, ; 
Packers, Are thoſe that barre! or pack vp herrings, 
and they are ſworn to do it according to the ſtatute made 
Is Car. 2. cap. 14. ; 
Packets, Packet veſſels exporting or importing goods, 
what to forfeit, 13 & 14 Car. 2. c. 11. f. 22. 
Packing whites, A kind of cloth fo called, mentioned 
I A. 3. cap. 8. 
Pagus* in old records ſignifies a county. Cowell, edit. 
I727. 


Pacare, To pay. Stat. 77. 2. cap. 46. 

Pages of honaur, Their penſions not taxable, 3o Geo. 
2. & 3. ſect. 97. . Fe 

Paine fort 4 dure, (Pona Joe & dura) Signifies 
an eſpecial puniſhment for thoſe that being arrained of 
clony, refuſe to put ' themſelves upon the ordinary trial 
of God and the country, and thereby are mute by the 
Interpietation' of the law. FPritton mentions it in his 
fourth chapter, fol. 11. And rang woke in his Pleas of 
the Crzwn, founding it upon the ſtatute of 7//tm. 1. 
cap. 12. deſcribes it thus : 4+ He ſhall be ſent back to the 
priſon whence he came; and laid in ſome low dark houle, 
where he ſhall lie naked on the earth, without any lit- 
ter, ruſties or other clothing, and without any raiment 
about him, but only ſomething to cover his privy mem- 
ders: And he ſhall lie upon kis back, with his head co- 
vered and his feet, and one arm ſhall be drawn to one 
Quarter of the houſe with a cord, and the other arm to 
another quaiter; and in the ſame manner let it be done 
with his legs; and let there be laid upon his body iron 
and tone as much as he can bear, or more ; and the next 
ay following he ſhall have three mortels of barley-bread 
without drink, and the ſecond day he fhall have drink 
three times, as much at cach time as he can drink of the 
Water next unto the priſon, except it be running water, 
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| without any bread : And this ſhall be his diet till he die.” 


This kind of puniſhment, called by the law, pam fert 
Aur is that which we vulgarly call preſſing to death, See 
ie. | 

Painters and painting, Plaiſterers not to exerciſe 
the trade of a painter in London, without ſerving an ap=- 
prenticeſhip, x ac. 1. c. 20. ſeft. 4, What wages pain= 
ters ſervants or apprentices ſhall take by the day, 1 Fac, 
I. C. 20. ſet?, 6. 

Pais, A county or region; Trial per Pais, which 
Spelman in his Gl:fſary faith, Nen intelligendum oft de quo- 
vis poprlo, fed de compagenſibus, hoc oft eerum qui ex eadem 
ſunt comitatu, quem majores noftri pagum dixere & incolas ; 
inde pais, g in i vel y converſs. 

Paiſley, A duty of exciſe granted to the town, 26 
Geo. 2. c. 96. h 

Paillſo, Paſnage, or liberty for hogs to run in foreſts 
or woods to feed on maſts. en. Argl, tom. 1. p. 682. 
Sce Peſſume., | 

Lalaces, The Reward, treaſurer and comptroller 
may enquire by a jury of the King's ſervants, if any of 
the ſervants conſpire the death of the King, or of any 
counſellor, &c, 3 H. 7. cap. 14. | 


ſhall attend their offices, 4 7. c. 7. | 

The limits of the palace of J/:Aminfler. 28 H. 8. 
6 12, 

The great maſter of the King's houſe to have the ſame 
authority as the lord ſteward, 32 FH. 8. c.: 29. Repealed, 
1M. fl. 3.0 4 


Penalty of ſtriking in the King's court, 3 Z. 8, 
£12: 


3 Hen. 8. c. 12. ſet. 1. & 3. Inquiſition by coroner 
of the houſhold, 76:4, 

Entering into the King's houſe with intent to ſteal, 
made felony, 33 1. 8. c. 12. |. 27. 

Palagium, 1s a duty to the lords for exporting and 
importing veſlels of wine in any of their ports. Corvell, 
edit. 1727. | 

Palatine, See Cotinty Palatine ; and read Cyan, 
de Conjuetud. Burg. pag. 14.. | | 

Palatines, How intitled to naturalization, x Geo. 1, 


ft; 2.6.20. 


Pales, See Jnclolures, 

Pol:rey, (Palfredus, palafredus, palefredus, palifredns,) 
Is one of the better tort of horſes uſcd by noblemen or 
others for ſtate : And ſometimes of old taken for a horſe 
ft for a woman to ride. Camden ſays, that 1Villiam PFau- 
conberge held the manor of Cukeny, in the county of Net- 
tingham in ſergeantry, by the ſervice of ſhewing the King's 
palfrey, when the King ſhould come to Mansfield, See 
Co. on Lit. fol. 149. 

Palicea, a Park pale. Cowell, edit. 1721. 

Palingman, (mentionedgin ftzt, 22 Ed. 4. c. 23. and 
11 H. 7 c. 23.) Seems to be a merchant -denijzen, one 
born within the Engiih pale. But Dr. Skinner judges it to 
ſignify a fiſhmonger, or merchant of fiſh, Cowell, edit, 
1727. | 

[Palla, A canopy ; alſo often uſed for an altar-cloth, 
Cowell, edit. 1727. | | 


rents afterwards i ntermarried, that thoſe children, toge= 
ther with the father and mother, ſtood under a cloth ex- 
tended whilſt the marriage was fſolemnized, which was in 
the nature of adoption, and ſignified a legitimation. This 


mous biſhop of Lincoln, who tells us, that it was an old 
report, that by ſuch cuſtom the children were taken to 
be legitimate z and that 1n fignum legitimationis nati ante 
matrimenium conſueverunt pou! ſub pallio ſuper parentes ec- 
rum extento in matrimonit folemnizatione : Which epiltle is 
mentioned by Mr. Selden, in his notes upon Fla, who 
likewiſe tells us, that in the reign of R. 2. the cliildren 
of Fobn of Gaunt, Duke of Lancafter, which he had be- 
fore his marriage by Catherine Swinford, tho* they were 
made Jegitimate by act of parliament, yet they were co- 
vered by the pal} at the very time of the mariiage of their 


parents. Cowell, edit. 1727, 
an Pallium 


The yeomen of the crown and grooms of the chamber. 


Enquiries of treafons, murders, &c. within the verge, 


Pallio cooperire, It was a cuſtom formerly, that 
where children were born oui of wedlock, and their pa=- + 


is mentioned in an epiltle of Robert Gro/thead, the fa- | 
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Pallium, Is in many places taken for the. filk with , 


which garments were made: T's a word often mention- 
ed in our old hiſtorians, but little underſtood at this 
time. Durandus, in his Rationale, tells us, that it 1s 
made of white wool, viz. the nuns of St. Agnes every 
ear, on the feaſt-day of their ſaint, offer two white 
ſank on the altar of their church, whilſt they ſing 4g- 
nus Dei in a ſolemn maſs; which lambs are afterwards 
taken by two of the canons of the Lateran church, and 
by them given to the pope's ſub-deacons, who put them 
to paſture till ſhearing-time, when they are ſhorn, and 
the pall is made with their wool mixed with other white 
wool, 
round, that it may cover the ſhoulders : It hath two ſtrings 
on each ſide, before and behind ; that on the right fide is 
ſingle, but that on the left is double. It hath likewiſe 
four purple croſſes on the right and left, before and be- 
hind; and 'tis faſtened with three pins made of gold, 
whoſe heads are ſaphire, The pall then made is carried 
to the Lateran church, and there placed on the high altar 
by the deacons of that church on the bodies of St. Peter 


| and St. Paul : And after the uſual watching, *tis carried 


away in the night, and delivered to the ſub-deacons, who 
lay it up very ſafe. And becauſe it was taken from the 
body of St, Peter, it ſignifies the plenitude of eccleſiaſtical 
power, and therefore it was the prerogative of popes, who 
pretend to be the immediate ſucceſſors of that ſaint, to 
inveſt other prelatcs with it, which at firft was done no 
where but at Rome; but afterwards, by procuration, in 
other places in this form, viz. [nftanter, in/lantius & 1n- 
flantifſime in conſiſtorio a ſummo pontifice expetitum. Cowell, 
edit. 1727. | ; 

Pall, (Pallia, mentioned in ſtat. 25 H. 8. 20.) 
Are veſtures made of lamb's wool, in breadth not exceed- 
ing three fingers; and having two labels hanging down 
before and behind, which the pope gives or ſends to arch- 
biſhops and metropolitans, who wear them about their 
necks at the altar, above their ornaments. 'T he pal/ was 
firſt given io the biſhop of O/t:ia by pope Marcus the Se- 
cond, anno 336. And the preface to an ancient ſynod 
here in- England, wherein Ode, archbiſhop of Canterbury 
preſided, begins thus, Ego Odo humilis & extremus, 
divina largiente clementia, almi preſulis & pallii honore d:- 
tatus, &c. Selden's Hiſtory of Tithes, pag. 17. See 
more of this in Spelman's Gloſſary, verbo Pallium. See 
Creſſey's Church Hiſtory, fol. 972. And the book called 
Blamyr in the Prerog. Office 3 and Sir Roger Tw:/den's 
Hiſt. Vindication, fol. 41. 

Palmeſtry, (mentioned in ſtat. x P. & MM. cap. 4.) 
A kind of divination, practiſed by looking upon the lines 
and marks of the fingers and hands. "This was practiſed 
by the Egyptians, mentioned in the ſaid ſtatute, and there 
miſprinted Paliny/try. 

Pamphleis, $Sce Stamps, | 

Pandetts, Are the books of the Civil law, compiled 
by Fuſtinian, They are mentioned in Bede, and ſeveral 
other hiſtorians of this nation : Tres pandectas nove tranſ- 
lationts de Roma attulerit. Bed, cap, 15. x 

Pandoxratrir, An ale-wite that both brews and ſells 
ale or beer. Cowell, edit. 1727. 

Panel, Panella, vel Panellum ; ſo written both by For- 
teſcue in his book de Laudibus Legum Ang. cap. 25. and Co. 
on Lit. pag. 158. who ſays it denotes a little part, But 
the learned Spelman, in his Gloſſary ſays, Hoc eft minus 
congrut : it properly ſignifying ſchedula, vel pagina, or ra- 
ther pagella, a ſchedule or page. Hence comes the law- 
term impanellare, to impanel 3 and to impanel a jury, that 
is, to write in a ſchedule or roll the names of ſuch jurors 
as the ſheriff returns, to paſs upon any trial, Reg, Or. 
fel. 336. So we ſay, a panel of parchment, and the coun- 
terpart of an indenture, See Aflile, Jury, 

Panis aunigzroum, The bread dittributed to fer- 
 vants. Mon. 1. pag, 420. 


Panis bifus, Coarſe bread, 74. 6, 

PÞanetia, A pantry, or place to ſet up cold vicuals, 
Cowell. edit, 1727. 

Panis, called Blackwhytlof, Bread of a middle fort, 
between white and brown, ſuch as in Kent is called 
In religious houſes it was their coarſer 


Rauel-bread. 


'Tis a garment of three fingers breadth, cut 
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bread, made for ordinary gueſts, and diftino: 
their houſhald loaf,, or PLE, conventualis, par gn iu 
manchet, or. white-bread. | Cowell, edit. 1727, of ons 

Panis militaris, Hard biſket, brown peoroe, « 
bread, coarſe and black, Cowell, edit. 1727 Th oP 
and convent of £/y orant to John Grove, a corrod ES 
lowance, ad fuum vittum quolibet die a Fr 
monachalem, 1, 6S-- white loaf; and to his hes 
panem nigrum militarem, 2, e. a little b ; 
Cartular, Elyen, MS. f. 47. ab ae. 
 Panis foztis t durus, When a felon upon his trial 
ſtands mute, and obſtinately refuſes to plead, one of th 
penalties impoſed for contempt of the court, 1s to "Pptiny 
demned ad panem fortem & durum, i.e. To have only 
hard dry barley-bread and puddle-water, &c. Cowell, uit 
1727. | See Mute, Pain fot et dure, oo 

DPannage, or Pawnage, ( Pannagium) Is that food that 
the ſwine feed on in the woods, as maſt of beech, acorns 
&c. which ſome have called Pawnes. It is alfo the —_ 
ney taken by the ag//ors, for the food of hogs, with the - 
maſt of the King's foreſt, or the money due to the owner 
of the ſame for it. Cowell, edit, 1727. 

FN EG A garment made with ſkins. Cell, edit, 

Pantiles, To what duties liable, 4 7/1. & MM. c 
ſeft.2. Sce Bricks. ? 

Pape, See Pope, 

Paper, Duties upon paper, paſte-board, &c. 
M. eff. 2. c. 4. fe. 42. 
Ann. ft. 2. c. 9. | 

Penalty on removing painted paper before ſurveyed, 
1 Geo. 1. c. 36. /. 17. 

Rags may be imported free, 11 Geo. I. c. 7. f. 10. 

The drawback on exportation of foreign paper taken 
away, 10 Geo. 2. c.27. /. 4. See Books, Cultoms, 

| Paper-books, Are the iſſues in law, &c. upon ſpe- 
cial pleadings, made up by the clerk of the papers, who 
is an officer for that purpoſe. And the clerks of the 
papers of the court of King's Bench, in all copies of pleas 
and paper-books by them made up, ſhall ſubſcribe to ſuch 
paper-books, the names of the counſel who have figned 
ſuch pleas, as well on behalf of the plaintiff as of the 
defendant ; and in all paper-books delivered to the judges 
of the court, the names of the counſellors, who did ſign 
thoſe pleas, are to be ſubſcribed to the books, by the 
clerks or attornies who deliver the ſame, Paſch. 18 Car.2, 
2 Lill. Abr. 268, 

Paper-offtice, All as of the council-board, occa- 
ſional proclamations, diſpatches and inſtructions for fo- 
reign miniſters, letters of intelligence, and many other 
publick papers communicated to the King's council, or 
the two ſecretarics of ſtate, are afterwards tranſmitted to 
the paper-office, wherein they are all diſpoſed in a place 
of good ſecurity and convenience within the King's Royal 
palace at J/hitehall, See Mr. Nicholſon's Eng. Hit. Libr. 
part. III. pag. 9. Alſo an office fo called belonging tv 
the King's Bench. | 

Papiſts, The laws for reſtraining the growth of po- 
pery, and by which papiſts are ſubjected to divers penal- 
ties, forfeitures, diſabilities and inconveniences, may be 
conſidered in general, as relating to popiſh recuſants, ſuch 
who refuſe to make the declaration againft popery, an 
ſuch who promote, encourage or profeſs the popi reli- 
gion ; and theſe laws, tho* made for the advancement of 
religion and the publick good, yet being conſidered 4 
penal laws have, like all other penal-laws, been conſtrued 
{trictly. 3 Bac. Abr, 779. 


& 
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Io Ann. c, 19. ſeft. 32, 12 


I. Of the offence of not making a declaration againſl 
popery. 

' 2, Of the offence of profeſſmg or promoting the popiÞ rt- 
ligion, viz, in ſaying or hearing maſs, giving or recerving 
popiſh education, buying or ſelling popiſh books, Reeping ſeloal, 
withholding a competent maintenance from a proteſiant chila, 
and preſenting to a church, 


3. Of the diſabilities of papifls ta purchaſe. 
| | 1. Of 
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i, Of the offence of not making a declaration againſt | the concealing any ſuch arms or horſes, ſhall be cot- 
pupery+/ mitted to the common goal by warrant under the "hands 


| and ſeals of any two juſtices of peace, and alſo forfeit | 
By the 20 Car. 2. flat. 2. cap. 1. it is enafted, © That] treble the/ value; and that thoſe who diſcover any ſuch 
Farr yote-or make his proxy in the houſe of| arms or ammunition, ſo as the ſame may be ſeized, ſhall 
s, or fit there during any debate ; and that no mem-| have the full value thereof, to be awarded to them by the 
her of the houſe of commons ſhall vote or fit there during ſeſſions, &c. and that ſuch refuſers of the ſaid declara«- 
any debate after the ſpeaker is choſen ; until ſuch peer or| tion, &c. ſhall be diſcharged whenever they make the 
member ſhall take the'oaths of allegiance and ſupremacy, | ſame,” 
and make a declaration of his belief that there is no | | 
tranſubſtantiation in the ſacrament of the Lord's Supper,| 2. Of the offence of profeſſing or promoting the popiſh re- 
and-taat the invocation or adoration of the les op Mary, ligion, VIZ. In ſaying or hearing maſs, giving or receiving 
or any other faint, and the ſacrifice of the maſs, as they | popi/h education, buying or ſelling popiſh books, keeping ſchool, 
are now uſed in the church of Rome, are ſuperſtitious and | witholding a competent maintenance from a proteſlant child; 
idolatrous, &c. on pain that every ſuch offender ſhall be | and preſenting to a church, | 
adjudged a popiſh recuſant conviRt, and diſabled to hold By the 23 Eliz, ay, I. ſe. 4: it is enacted, «© That 
or execute any office, '&c, or from thenceforth to fit or every perſon who ſhall ſay maſs, being thereof lawfully 
yote- in either houſe of parliament, to ſue in Jaw or| convicted, ſhall forfeit two hundred marks, and be com- 
equity, or to be guardian, executor or adminiſtrator, or | mitted to priſon in the next goal, there to remain b 
capable of any legacy or deed of gift and ſhall forfeit for | the ſpace of one year, and from thenceforth till he have 
every offence 500 /.  . _- | paid the ſum of two hundred marks; and that every 
By the 3o Car. 2. flat. 2. ſeft, 9, 12, 13. it is en- perſon who ſhall willingly hear maſs ſhall forfeit the ſum 
ated, © That every perſon who ſhall be a ſworn ſervant | of one hundred marks, and ſuffer a year's impriſonment.” 
to the King ſhall take the ſaid oaths, and ſubſcribe the | » S$hzxw. 216, | | 
ſaid declaration in Chancery the next term after he ſhall | Alſo it is enated by the 11 & 12 //. 3. © That 
be ſo ſworn a ſervant, &c. and that if any ſuch perſon every perſon who ſhall apprehend any popiſh biſhop, prieſt 
neglefting ſo to do, ſhall advifedly come into-or remain | gr jeſuit, and proſecute him to conviQtion for ſaying maſs, 
in the preſence of the King or Queen, or ſhall come into | gr ' exerciſing any other part of the funQion of a popiſh 
the court or houſe where they are, or any of them reſide, | biſhop or prieſt, ſhall receive 1007. of the ſheriff; and 
he ſhall ſuffer all the penalties expreſſed in the foregoing | that every ſuch popiſh biſhop, &c. (except being a fo- 
ſeftion; unleſs ſuch perſon coming into the King's pre- reigner, he be entered in the ſecretary's office, and offi= 
ſence, &c, ſhall firſt have licence ſo to do by warrant | ciate only in the houſe of a foreign miniſter,) ſhall be 
under the hands and ſeals of fix privy counſellors, by | adjudged to perpetual impriſonment.” 
order. of the privy council, upon ſome urgent occaſion By ſtat. 1 Tac. I. cap. 4. ſe. 6, 7. it is enacted, 
therein to be expreſſed ; which licence ſhall not exceed | «« That if any perſon or perſons under the King's obe= 
ten days, and ſhall be firſt filed, &c. in the Petty-bag- | dience ſhall go or ſend, or cauſe to be ſent any child, or 
office, for any body to' view without fee, .&c. and no any other perſon under their or any of their government, 
perſon to be licenſed for above thirty days in one year.” beyond the ſeas out of the King's obedience, to the in- 
By the 1 JF. & JM. cap. g. it is enacted, « That every | tent to enter into, or reſide in, or repair to any college, 
juſtice of peace in London and Weſtmin/ter, and within ten Fc, of any popiſh order, profeſſion or calling, to be In- 
miles thereof, ſhall cauſe to be arreſted and brought before | truſted, perſuaded or ſtrengthened in the popiſh religion, 
him all reputed papiſts, (except foreigners, being mer-| gr in any ſort to profeſs the ſame, every ſuch perſon ſo 
chants or menial ſervants to ſome ambaſſador or publick ſending ch child, &c. ſhall forfeit 1007. and every ſuch 
agent; and except all ſuch as uſed ſome trade, myſtery, perſon ſo paſling or being ſent, &c. ſhall in reſpe& of him 
or ſome manual occupation at the time of the ſaid aft, in| gr herſelf only, and not in reſpe&t of any of his heirs or 
London, &c. and alſo except all ſuch perſons as had their | poſterity, be diſabled to inherit, purchaſe, take, have or 
dwelling in London, &c. within fix months before the | enjoy any profits, hereditaments, cbattels, debts, m_—— 
13th of February 1688. and no dw-lling elſewhere, and | gr ſums of money, &c. whatſoever ; and that all eſtates, 
certified their names to the ſeTions before the firſt of Au- | terms and other intereſts whatſoever to be made, ſuffered | 
guſt, 1689.) and that every ſuch juſtice ſhall tender the | gr done to the uſe or behoof of any ſuch perſon, or upon = 
lad declaration to every ſuch perſon ; and that every ſuch | any truſt or confidence mediately or immediately to or _ . 
perſon refuſing the ſame, and afterwards remaining in| for the benefit or relief of any ſuch perſon, ſhall be ut- | i 
London, &c. or within ten miles thereof, or being certi-| terly void.” IS | | 
hed to the King's Bench or quarter-ſefſions at the next | [t is farther enafted by 3 Fac. 1. cap. 5. ſer. 16. 
term or ſefſfions as having refuſed to make the ſaid decla- | «© That if the children of any ſubje&t within the realm, 
ration, and neglefting to make the ſame in ſuch court, | (the ſaid children not being ſoldiers, mariners, merchants 
thall ſuffer as a popiſh recuſant convia, &c, | or their apprentices or factors,) ſhall be ſent or go be- 
By the 1 JV. & MM. cap, 15. it is enacted, © That any | yond fea to prevent their good education in England, or 
two juſtices of peace may and ought to tender the faid | for any other cauſe, without the licence of the King, 0: 
declaration to any perſon whom they ſhall know or ſuſpeR, | ſix of his privy council, (whereof the principal ſecretry 
or have information of as being a papiſt, or ſuſpeCted to | to be one,) under their hands and ſeals ; that then every 
be ſuch ; and that no ſuch perſon ſo required, and not | ſuch child ſhall take no benefit by any gift, conveyance, 
making and ſubſcribing the ſaid declaration, or not ap- | deſcent, deviſe, or otherwiſe, of or to any hereditament 
Fearing before the ſaid juſtices upon notice to him given | or chattel, till ſuch child being of the age of eighteen 
or left at his uſual abode, by one authoriſed by warrant] years, or above, take the oath of obedience before fome 
un4>= the hands and ſeals of the faid juſtices, ſhall keep juſtice of peace of the county, liberty, limit, where the 
any arms or ammunition or horſe above the value of 5 /.| parent of ſuch child did or ſhall inhabit ; and that in the 
in his own poſſeſſion, or in the poſſeflion of any other | mean time the next of kin to ſuch child, who ſhall be 
perſon to his uſe, (other than ſuch neceſſary weapons as| no popiſh recuſant, ſhall have the ſaid hereditament, &c. 
ſhall be allowed him by the quarter-ſefſions for the defence | ſo given, &c. until ſuch child ſhall conform, &c. and 
of his houſe or perſon,) and that any two juſtices of peace, | take the ſaid oath, and receive the ſacrament ; and after 
y warrant under their hands and ſeals, may authoriſe] ſuch conformity, &c. he who hath received the ' profits 
any perſons in the day-time, with the affiſtance of the | of the ſaid hereditaments, ſhal] account for the ſame, and 
conſtable or his deputy or tithingman, to ſearch for all | in reaſonable time make payment thereof, and reſtore the 
ſuch arms, &c. and horſes, and ſeize them to the King's | value of the ſaid goods, &c, and that whoever ſhall ſend ſuch 
uſe, and that the faid juſtices ſhall deliver the ſaid arms | child over ſeas, ſhall forfeit 1007. which by 11 & 12 7. 
and ammunition at the nex tquarter-ſeſſions in open court ; | 3. cap. 4. /e&?. 6. ſhall be to the ſole uſe and benefit of 
_ that : ona ſhall conceal, &c. or ſhall be aiding to the —_ who ſhall diſcover the offence.” 1 Keb, 263. 
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Alſo it is enafted by 3 Car. 1. cap. 2. * That if any 
perſon under the obedience of the King, ſhall go, or ſhall 
convey or ſend, or cauſe to be ſent or conveyed, any 
perſon out of the King's dominions into any parts be- 
yond the Seas out of the King's obedience, to the 'in- 
tent to enter into, or be reſident, or trained up in any 
priory, abbey, nunnery, popiſh univerſity, college or 
ſchool, or houſe of jeſuits, prieſts, or in a private popith 
family, and ſhall be there by any popiſh perſon inftruc- 
ted, perſuaded or ſtrengthened in the popiſh religion, in 
any ſort to profeſs the ſame, or ſhall convey or ſend, or 
cauſe to be conveyed or ſent, any thing towards the 
maintenance of any perſon ſo going or ſent, and trained 
and inſtructed as aforeſaid, or under the colour of any 
charity, towards the relief of any priory, &c. or religious 
houſe whatſoever ; every perſon ſo ſending, &c. any ſuch 
perſon or thing, and every perſon paſling or ſent, being 
| thereof convicted, &c. ſhall be diſabled to proſecute any 
ſuit in law or.equity, or be executor or adminiſtrator to 
any perſon, or capable of any legacy or deed of gift, or 
to bear any office within the realm ; and ſhall forfeit all 
his goods and chattels, and ſhall forſeit all his heredi- 
ments, offices and eſtates of freehold, during his lite.” 

In the conſtruction of the 3 Fac. 1. it hath been hol- 
den, that if E. T. being the King's ward of lands hol- 
den of the King by knight ſervice in chief, die the 
King's ward, and it is found that 4. and B. are his 
ſiſters and heirs, both of full age, and that A. in the 
life-time of her brother departed this realm contrary to 
this ſtatute, and is a nun profeſſed ; the King may re- 
tain A's moiety in his own hands till ſhe, according to 
the 1 Eliz. take the oath of ſupremacy required on ſu- 
ing out livery; for the words of the ſtatute 3 Fac. 1. 
are, ſhall take no benefit by deſcent, &c. not that the 
party ſhould not take by deſcent; and therefore the eſtate 
does not veſt abſolutely in B. the fiſter and next heir, 
but her right is to the rents and profits during the non- 
conformity of her ſiſter, for which in caſe of common 
lands ſhe might enter; but in this caſe the King is in- 
tereſted, and is not obliged to give livery to the heir, till 
ſuch time as the oath of ſupremacy be taken. ob. 73, 
74. Ley 59. Thredway's caſe. 

So if ſuch an heir being beyond ſea, ſhould bargain and 
ſell his lands to a ſtranger, the bargain in ſuch caſe will 
prevent the next of kin, and the bargainee may take the 
lands out of the hands of the next kin, in caſe he had 
entred; for the eſtate never veſted abſolutely in ſuch 
next of kin, but in ſuch caſe the King may refuſe to 
give livery ſued out on ſuch bargain in the name of the 
heir, except the heir himſelf appears and takes the oath of 
ſupremacy in his proper perſon. 7b. 74. per Hobart. 

C. Lord Gerrard in the ycar 1660. ſettled the eſtate 
in queſtion to the uſe of himſelf and the heirs male of 
his body, remainder to the heirs male of the body of 


Thomas firſk Lord Gerrard, remainder to his own right 


heirs; Charles Lord Gerrard, upon the death of Digby 
Lord Gerrard (only fon of the faid C.) without iſſue 
male, entred, claiming the eſtate as heir male of the 
body of Thomas firſt Lord Gerrard, by virtue of the aid 
limitation in the ſettlement; and by virtue of this title 
enjoyed that eſtate above twenty-two years, and during 
the time of his enjoyment ſuffered {everal recoveries, and 
ſettled the eftate upon his marriage in 1689. and died 
without iſſue in the year 1707. leaving Philip his only 
brother then ſurviving, who was heir male of the body 
of Thomas firſt Lord Gerrard; upon the death of Lord 
Charles, the Dutcheſs of Hamilton claimed the eſtate as 
right heir of C. Lord Gerrard, notwithſtanding the 
eltate-tail limited to the heirs male of the body of The- 
mas Lord Gerrard ſubſiſting in Philip, alledging, that 
Lord Charles and his brother Philip, being ſent abroad 
and educated in a popiſh ſeminary, were ſo utterly inca- 
pable of taking any eſtate, that ſhe had the right of en- 
try in her. It was infiſted for her, that the 1 Jac. I, 
cap. 4. ſe. 6. had fo far diſabled Lord Charles to take 
the eſtate by deſcent, that the recovery ſuffered by him 
was void, and that the ſame diſability being ſtill upon 
Philip, that there being no perion in being who could 
take the cftate-tail, the Dutcheſs as heir at law, muſt be 
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intitled to take at preſent, as if the eſtat 

ſpent. But it was reſolved, that the cw ge —_ 
being, that the offender ſhall be diſabled as in tef) . 
himſelf only, and not in reſpe&t of any of his pda 
poſterity to inherit, purchaſe, &c. this qualifies _ va 
ſtrains the diſability ; ſo that the a& does not extend oh 
yond the perſon offending,, nor beyond the time of his 
hr roger” +. ſo that the a& hath preſerved in wa 
offender an ability to inherit, &c. for the benefit of of 4 
rity ; and this act having made no application of the 6 
fits during the diſability, and this being a penalty 1-55 
ted for a public offence, the King is intitled to the - 
nalty; and to create in the offender a total diſability 
would be very inconvenient, for in the caſe of an inhe 
ritance, it would be difficult to know when or in what 
manner the heir ſhould take, \it could not be in the life. 
time of the anceſtor, for no man can be heir of a per. 
fon living ; and if there be a ſon under no diſability = 
cannot take, it would be merely by conſtruction to ca 
the eſtate over his head for the benefit of a remainder. 
man, who was not intended to take as long as there was 
any iflue of a prior tenant in tail; and an heir can intitle 
himſelf only through his anceſtors, and ſuch as are inhe. 
ritable ; that this is not like the caſe of a monk, for in 
times of popery he was civilly dead; 3 Tac. 1. gives 
the pernancy of the profits, in caſes of diſabilities, to the 
next of kin, that is not a popiſh recuſant ; and R, Ow, 
was the next proteſtant of kin; the 3 Car 1. does not 
repeal the 1 ac. 1. but was made to explain, amend and 
inforce it; the 1 ac. 1. was filent how the penalties of 
that act was to ariſe; the 3 Car. 1. has provided, that 
it ſhall be upon conviction, and expreſsly makes a for- 
teiture for. life, and a reſtitution in caſe of conformity, 
in which the former a& was ſilent ; fo that if the former 
act were to be put in execution, under the explanation 
of 3 Car. 1. there being no conviction in the caſe, the 
Dutcheſs could have no title, but the land on convi&ion 
would be forfeited for life, which muſt be to the King. 
Hill. 12 Ann. in C. B. and affirmed in the houſe of 
Lords ; Thornby ver. Fleetwood, alias The Dutcheſs of Ha- 
milton's Caſe, 

By the 3 Fac. 1. c. 5. ef. 25. it is enacted, © That 
no perſon ſhall bring from the ſeas, nor ſhall print, buy 
or ſell any popiſh primers, ladies pfalters, manuals, rofa- 
ries, popiſh catechiſms, miſſals, breviaries, portals, le» 
gends and lives of faints, containing ſuperſtitious matter, 
printed or written in any language whatſoever, nor an 
other ſuperſtitious books, printed or written in the Englih 
tongue, on pain of forfeiting forty ſhillings for every 
book, &c. and the book to be burnt.” 

By the 11 & 12 I//, 3. cap. 4. ſef. 3. it is enacted, 
© That if any papiſt, or perſon making profeſſion of the 
popiſh religion, ſhall be convi&t of keeping ſchool], or 
taking upon themſelves the education or government, 0r 
boarding of youth, in any place within the realm, or 
the dominions thereunto belonging, they ſhall be adjudg- 
cd to perpetual impriſonment.” 

By the 11 & 127. 3, cap. 4. it is enated, © That 
if any popiſh parent, in order to compel a proteſtant 
child to a change of religion, ſhall refuſe to allow ſuch 
child a ſuficient maintenance, ſuitable to the degree and 
ability of ſuch parent, and to the age and education of 
ſuch child, the Lord Chancellor upon complaint may 
make ſuch order therein as ſhall be agreeable to the intent 
of the ſaid act.” 

By the 3 Jac. 1. cap. 5. ſef?. 18, 19, 20, 21. Popiſh 
recuſants convict are diſabled to preſent to a church ; and 
by the 1 JV. & 1. cap. 26. this diſability is extended to 
perſons refuſing to make the declaration againſt poperys 
mentioned in 30 Car. 2. And by the faid ſtatute 1 IW. 
& IM. cap. 26. ſet, 4. it is enatted, © That if the 
truſtee, mortgagee or grantee of any avoidance, whereof 
the truſt ſhall be for any popiſh recuſant convict, ſhall 
preſent without giving notice in writing of the avoidance. 
to the univerſity, &c. within three months after the 
avoidance, he forfeits 500 /.” 
And by the 12 Ann. cap. 14, This diſability 1s exten- 
ded to all perſons making profeſſion of the popiſh religion, 
to which purpoſe it is enacted, + That every papiſt of 
ON perſon 
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perſon making profeſſion of the popiſh religion, &c. and | 


aoee, truſtee or perſon any ways intruſted by 
Y Tock —, Ec, GS oe 50g ſhall be 
bled to preſent to any benefice, ſchool, or hoſpital, &c. 
| to grant any avoidance of any benefice, prebend or ec- 
"efiaſtical living, and that in all ſuch caſes the univerſities 

ent.” 

_ force of the ſaid ſtatute, ** The ordinary may 
tender the declaration againſt tranſubſtantiation to any re- 
ited papiſt making a preſentation, and upon a refuſal to 
Fre -the ſame, the preſentation ſhall be void ; alſo the 
ordinary may examine every preſentee upon oath, whe- 
ther the perſon who preſented him be the true patron, or 
only a truſtee 3 and the court, wherein a guare impedtt 
(hall be brought, may in like manner examine the parties, 
ind a bill may be brought in any court of equity to dif- 
cover ſuch ſecret truſts, &c. and the anſwer of ſuch per- 
ſons, upon any examination or bill, ſhall be good evi- 
dence againſt ſuch patron, in reſpect of ſuch a preſenta- 
tion, but not as to any other purpoſe. ; ; 

In the conſtrution of the 3 Fac. 1. the following points, 
which are ſaid to be likewiſe applicable to the 1 Y. & M. 
and 12 Ann. have been holden. 1 Hawk. P. C. 32+ 

That where a preſentment pro hac vice veſted in the 
univerſity, by reafon of the patron's being a popiſh recu- 
Gnt at the time when the church became void, it ſhal] 


not be deveſted again by his conforming himſelf to the | 


church. 10 Co. 57. 6. 

That ſuch a patron is only diſabled to preſent, and that 
he continues patron as to all other purpoſes, and there- 
fore that he ſhall confirm the leaſes of the incumbent, 
&c. Carvley 230. 

That ſuch a perſon, by being diſabled to grant an 
avoidance, is no way hindered from granting the advow- 
ſon itſelf in fee, or for life or years, bona fide, and for 

conſideration. 1 For. 19, 20. 

That if an advowſon or avoidance belonging to ſuch 
a perſon come into the King's hands by reaſon of an out- 
lawry or conviction of recuſancy, &c. the King, and not 
the- univerſity, ſhall preſent. Tb. 126. Winch 7, 11. 
Mur 372. 1 Jon. 20. 

On the ſtatute 12 Ann. it was reſolved by my Lord 
chancelloc Talbot, in the caſe of Mr. Brett, who was pre- 
ſented by the univerſity of Oxford to a living belonging to 
Mr. Fitzherbert of Swinerton in Staffordſhire, that a bill 
founded on this ſtatute cannot be for relief, but only for 
a diſcovery, 

By the 11 Geo. 2. reciting the 3 Fac. 1. and 177, & 
M. and that whereas for the better diſcovery of all ſe- 
cret truſts and fraudulent conveyances made by papiſts, or 
perſons making profeſſion of the popith religion, of their 
advowſons and right of preſentation, nomination and do- 
nation to any bencfice or eccleſiaſtical livings, ſeveral pro- 
vions were made by the aCt 12 Ann. which have been frau- 
dulently evaded by perſons obtaining from ſuch papiſts, 
without a full and valuable confideration, grants of ſuch 
avowſons, and right of preſentation, nomination and 
donation, upon confidence only, that ſuch grantees will, 
at the requeſt of ſuch papiſts, preſent to ſuch benetice or 
eccleſiaſtical livings clerks nominated by ſuch papiſts, who 
have been preſented accordingly, contrary to the true in- 
tent and meaning of the ſaid acts, and to the great hurt 
of the proteſtant intereſt of this kingdom ; it is therefore 
enacted, © That every grant to be made from and after 
the ſixth day of May 1738. of any advowſon or right 
of preſentation, collation, nomination or donation of or 
to any benefice, prebend, or eccleſiaſtical living, ſchool, 

ſpital, or donative, and every grant of any avoidance 
thereof by any - papiſt, or perſon making profeſſion of the 
Popilh religion, or any mortgagee, truſtee or perſon any 
ways intruſted directly or indiretly, mediately or imme- 
ately, by or for any ſuch papiſt, or perſon making pro- 
feſon of the popiſh religion, whether ſuch truſt be de- 
Cared in writing or not, ſhall be null and void; unleſs 
luch grant ſhall be made bona fide, and for a full and 
Yaluable conſideration, to and for a proteſtant purchaſer, 
and merely and only for the benefit of a proteitant ; 
ang every ſuch grantee, or perſon claiming under any 
grant, ſhall be deemcd to be a truſtee for a papilt, 
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or perſon profeſſing the popiſh religion, as aforeſaid, with« 
in the true intent and meaning of the faid at; and that 
all ſuch grantees, or perſons claiming under ſuch grants, 
and their preſentees, ſhall be compelled to make ſuch diſ- 
covery relating to ſuch grants and preſentations made 
thereupon, and by ſuch methods as in and by the faid 
act 12 nn, are direQted, in the caſe of truſtees of pa- 
piſts, or perſons profeſling the popiſh religion ; and that 
every deviſe to be made from and after the faid fixth day 
of May by any papiſt, or perſon profeſſing the popiſh re- 
ligion, of any ſuch advowſon or right of preſentation, 
collation, nomination or donation, or any ſuch avoidance, 
with intent to ſecure the benefit thereof to the heirs or 
family of ſuch papiſt, or perſons profeſſing the popiſh re- 
ligion, ſhall be null and void, and that all ſuch deviſees 
and their preſentces ſhall in like manner, and by ſuch me- 
thods, be compelled to diſcover whether, to the beſt of 
their knowledge and belief, ſuch deviſees were not made 
with the ſaid intent,” 


3. Of the diſabilities of papi/ls to purchaſe, 


The ſtatutes relating to eſtates conveyed by or to pa+ 


piſts, and the diſabilities they are under to take by pur- 


chaſe, &c. are the 11 & 12 W, 3. 3 Gee. 1. and 11 
Geo. 2. 

By the 11 & 12 //. 3. cap. 4. it is enaQted, «© That 
from and after the 29th day of September, which ſhall 
be in the year of our Lord 1700. if any perſon educa- 
ted in the popiſh religion, or profeſſing the ſame, ſhall 
not, within ſix months after he or ſhe ſhall attain the age 
of eighteen years, take the oaths of allegiance and ſupre- 
macy, and alſo ſubſcribe the declaration ſet down and 
expreſled in an aCt of parliament made 3o Car. 2. inti- 
tled, An at for the more effeQual preſerving the King's 
perſon and government, by diſabling papiſts from ſitting 
in either houſe of parliament, to be by him or her made, 
repeated or ſubſcribed in the courts of Chancery or 
King's Bench, or quarter-ſeffions of the county where 
ſuch perſon ſhall reſide; every ſuch perſon ball in re- 
ſpe& of him or herſelf only, and not to or in reſpe& of 
any of his or her heirs or poſterity, be diſabled or made 
incapable to inherit or take by deſcent, deviſe or limita- 
tion in poſſeſſion, reverſion or remainder, any lands, te- 
nements or hereditaments within. the kingdom of Eng- 
land, dominion of I/ales, or town of Berwick upon Tweed, 
and that during the life of ſuch perſon, or until he or 
ſhe do take the faid oaths, and make, repeat and ſub- 


ſcribe the ſaid declaration in manner as aforeſaid, the 


next of his kindred, which ſhall be a proteſtant, ſhall 
have and enjoy the faid lands, tenements and heredita- 
ments, without being accountable for the profits by him 
or her received during ſuch enjoyment thereof as afore- 
ſaid; but in caſe of any wilſul waſte committed on the 
ſaid lands, tenements and hereditaments by the perſon fo 
having or enjoying the ſame, or any other, by his or 
her licence or authority, the party diſabled, his or her 
executors and adminiſtrators ſhall and may recover tre- 
ble damages for the ſame againſt the perſon committing 
ſuch waſte, his or her executors and adminiſtrators, by ac= 
tion of debt in any of his Majeſty's courts of record at 


WW-/tminſ/ler ; and that from and after the 1oth day of 
April 1700. every papiſt, or perſon making profeſtion of 


the popiſh religion, ſhall be diſabled, and is hereby made 
incapable to purchaſe, either in his or her own name, or 
in the name of any other perſon or perſons to his or her 
uſe, or in truſt for him or her, any manors, lands, pro- 
fits out of lands, tenements, rents, terms or heredita- 
ments, Within the kingdom of England, dominion of 
Wales, and town of Berwick upon Tweed ; and that all 
and ſingular eſtates, terms and any other intereſt or pro- 
fits whatſoever out of lands, from and after the ſaid 1oth 
day of April, to be made, ſuffered or done, to or for the 
uſe or behoof of any ſuch perſon or perſons, or upon 
any truſt or confidence mediately or immediately, to or 
for the benefit or relief of any ſuch perſon or perſons, 
ſhajl be utterly void ard of none effeR, to all intents, 
conſtructions and purpoſes whatſoever,” 


By 
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By the 3 Ge. 1. cap. 18. reciting, that fome doubts | 
have ariſen upon the ac therein recited, as alſo upon 
one other a&t made and paſſed in the parliament held in 
the 11 & 12 IF, 3, intitled, An /aCt for the further pre- 
venting the growth of popery, and upon another act 
made in the 1 Fac. 1. for the due execution of the ſta- 
tutes againſt jeſuits, ſeminary prieſts, reculants, and other 
as made againſt papiſts and popiſh recuſants, touching 
the ſale of the real eſtates of perſons profeſſing the po- 
pith religion, or incurring the diſabilities and incapacities 
in the ſaid afts mentioned, it is enacted, « That no 
ſale for a full and valuable conſideration of any ma- 
nors, meſſuages, lands, tenements or hereditaments, or 
of any intereſt therein by perſon or perſons, being repu- 
ted owner or owners, or in the poſſeſſion or receipt of the 
rerits or profits thereof heretofore made, or hereafter to 
be made, to or for proteſtant purchaſer and purchaſers, 
and merely and only for the benefit of proteſtants, 
ſhall be avoided and impeached for or by reaſon, or upon 
pretence of any of the diſabilities - or incapacities in the 
faid acts, or any of them contained, incurred or ſuppo- 
ſed to be incurred, by any of the. perſons making or 
joining in ſuch ſale, or by any other perſon or perſons, 
from or through whom the title of ſuch manors, Ec. is 
or ſhall be derived, or ſuppoſed to be derived ; unleſs be- 
fore ſuch ſale, the perſon intltled to take advantage of 
ſuch diſability or. incapacity Jhall have recovered ſuch 
manors, meſluages, lands, tenements and hereditaments, 
by reaſon of ſuch diſability or incapacity, and have en- 
tred ſuch claim in open court at the general ſeſſions of 
the peace for the county, city, riding or diviſtton, wherein 
ſuch manors, meſſuages, lands, tenements and heredita- 
ments lie or ariſe, and bona fide, and with due diligence, 
purſued his remedy in a proper courſe of juſtice for the 
recovery thereof.” | 

Provided nevertheleſs, that whereas it was amongſt 
other things enacted by the ſaid 11 & 12 /. 3. That 
from and after the tenth day of April, which ſhould be in 
the year 1700, every rapiſl, or perſon making profeſſion 
of the popiſh religion, ſhould be diſabled, and was thereby 
made incapable to purchaſe, either in his or her own 
name, or in the name of any other perſon or perſons to 
his or her uſe, or in truſt for him or her, any manors, 
lands, profits out of lands, tenements, rents, terms or 
hereditaments, within the kingdom of England, domi- 
nion of I/ales, and town of Berwick upon Tweed ; and 
that all and ſiigular eſtates, terms, and any other intereſts 
or profits whatſoever out of lands, from and after the 
{aid 10th day of April to be made, ſuffered or done, to 
or for the uſe or behoof of any ſuch perſon or perſons, 
or upon any truſt or confidence mediately or immediately, 
to or for the benefit or relief of any ſuch perſon or perſons, 
ſhould be utterly void and of no eſte, to all intents, 
conſtructions and purpoſes whatſoever : It is hereby de- 
clared and enacted, That the faid recited part of the ſaid 
act of parliament ſhall not be hereby altered or repealed, 
but the ſame ſhall be and remain in full force as if this 
act had never been made. | | 
© And it is farther enacted by the authority aforeſaid, 

« That from and after the 29th of September 1717. no 
manner 'of lands, tenements, hereditaments or any intereſt 
therein, or rent or profit thereout, ſhall paſs, alter or 
change from any papiſt, or perſon profeſſing the popiſh 
religion, by any deed or will, except fuch deed within 
ſix months after the date, and ſuch will within fix months 
after the death of the teſtator, be inrolled in one of the 
King's courts of record at H/e/tminjter ; or elſewhere 
within the ſame county or counties wherein the manors, 
lands and tenements lie, by the cu/tos rotulorum and two 
juſtices of the peace, and the clerk of the peace of the 
ſame county or counties, or two of them at the leaſt, 
whereof the clerk of the peace be one,” 

Stat. 11 Geo. 2. ** Whereas perſons profeſſing or edu- 
cated in the popiſh religion are by divers as of parlia- 
vient- ſubjected to ſeveral diſabilities and incapacities, 
which may affect perſons conforming from the popiſh to 
the proteſtant religion, and whereas many perſons have 
already conformed to the proteſiant religion, and are 
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willing to ſubmit to his Majeſty's govern , 
and ample manner as any other of Ris Matelly's ton 
and others are likely fo to do; it is enacted, That af 
every perſon or perſons, being reputed owner or wh 
or in poſſeflion or receipt of the rents and profits of Ps. 
manors, meſſuages, Jaiids, tenements or hereditameng 
or of any intereſt therein, who having been or reputed r. 
be a papiſt or papiſts, or educated in the popiſh relis; « 
hath or have conformed to, or hereafter ſhall chnfirs ©: 
and profeſs the proteſtant religion, and hath' or ho 
taken or ſhall take the oaths of allegiance, fuprema.” 
and abjuration, and alſo ſubſcribed or ſhall ſubſcribe we 
declaration ſet down and expreſſed in the a& of varite- 
ment made the 3o Car. 2. intitled, An a& for the wars 
eftectual preſerving the King's perſon and governmery 
by diſabling! papiſts from ſitting in either houſe, of par. 
liament, to be by him, her or them, repeated and fub- 
ſcribed in the courts of Chancery or King's Bench, or 
quarter-ſeffions of the county where ſuch perſon or perſons 
ſhall refide, (all which ſhall be recorded in one of his 
Majeſty's courts of record at We/tminfler, or ſuch quarter. 
(eſſhons as aforeſaid ;) and all and every perſon and perſons 
being proteſtants, claiming under ſuch perſon or perſons 
conforming and performing the requiſites as aforeſaid, for 
their own benefit, or for the benefit of any other pro- 
teſtant or proteſtants, and not for the benefit of any 
papiſt or papiſts, ſhall hold, poſſeſs and enjoy all ſuch 
manors, meſſuages, lands, tenements and hereditaments, 
freed and diſcharged of and from the diſabilities and inca- 
pacities in the faid acts or any of them contained, incurred 
or ſuppoſed to be incurred by ſuch perſon or perſons {6 
reputed owner or owners, or in poſleffion or receipt of 
the rents and profits as aforeſaid, or by any other petfon 
or perſons by, from or thro' whom the title to ſuch ma- 
nor*, meſſuages, lands, tenements or hereditaments, or 
any intereſt therein, was or ſhall be derived or ſuppoſed 
to be derived for ſuch eſtate, right, title or intereſt, as 
he, ſhe or they had or would have, if no ſuch diſability 
or incapacity had been incurred ; unleſs the perſon or 
perſons intitled to take advantage of ſuch diſability, in- 
capacity or defect of title, hath or have actually and 
bona fide recovered, or ſhall hereafter recover ſuch ma- 
nors, meſſuages, lands, tenements and hereditaments, by 
judgment or decree in ſome action or ſuit already com- 
menced, or hereafter to be commenced, fix calendar 
months at Jeaſt before the making of ſuch record, and to 
be proſecuted with due diligence. 

Provided nevertheleſs, that this at, or any thing 
nerein contained, ſhall not take away or prejudice the 
"ou of any perſon or perſons intitled to take advantage 
of ſuch diſability or incapacity, who now is or are in the 
actual poſſeſſion of, or ſhall have, precedent to the making 
of luch record, been in quiet poſſeſſion of any ſuch ma- 
nors, meſſuages, lands, tenements and hereditaments, by 
the ſpace of two calendar months. 

Provided always, and it is further enaQted, That if any 
ſuch perſon or perſons ſo conforming as aforeſaid, ſhall 
after ſuch conformity return to or profeſs the popiſh reli- 


"gion, every ſuch perſon or perſons ſhall for ever after- 


wards be diſabled from, and be incapable of, having or 
enjoying any benefit, privilege or advantage of this act, 
and ſhall from thenceforth be liable to the {ame diſabilities, 
incapacities and forfeitures, as if he, ſhe or they had not 
taken the ſaid oaths, and ſubſcribed the declaration as 
aforeſaid, | 

Provided always, That nothing in this a contained 
ſhall extend to take away or prejudice the right of any 
perſon intitled to any remainder or reverſion in any ſuch 
manors, meſfſuages, lands, tenements or hereditaments, 
in caſe ſuch perſon ſhall purſue his or her faid right by 
ſome action or ſuit to be commenced within the ſpace 0 
twelve calendar months next after the precedent eltate or 
eſtates, on which ſuch remainder or reverſion depends 
and is expeQant, ſhall be determined ; or within twelve 
calendar months from and after the 29th of September 
1738. if ſuch precedent eſtate or eſtates be already deter- 
mined by the death or deaths of any perſon or peri0ns 


whole deaths have bcen concealed from or not known = 
| t 
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intitled to ſuch remainder or reverſion, by rea- | 
c _ having been buried beyond the ſeas, or _ pri- 
yo and clandeſtine manner at- home, and ſhall proſecute 
ch aRion or ſuit with due diligence. 
On the firſt of theſe ſtatutes there have been the follow- 
ing caſes and reſolutions, ; | 
\bn Roper, Eſq; being ſeiſed of ſeveral manors, lands, 
77, by indentures of leaſe and releaſe, bearing date re- 
ſpe&tively the 17th and 18th of F neqgys I708. ew 
and conveyed the ſame to Wii am Conſtable, Richard 
Sw, and Daniel Hickman, and their heirs, in truſt to 
{ell the fame, and out of the purchaſe-money and rents 
till ale to pay a debt of 40001. due to £. and H. I. by 
mortgage of the premifſes, with intereſt, and after fatis- 
fation thereof, then in truſt for payment of the debts 
mentioned in a ſchedule annexed to the indenture of reieaſe, 
and the overplus of the money fo to be raiſed, to be paid 
as the ſaid John Roper by any atteſted will ſhould appoint ; 
and for want of ſuch appointment, in truſt for the benefit 
of the ſaid John Roper and his heirs. The 5th of March 
1708. the faid John Roper made his will, and after re- 
citing the ſaid leaſe and releaſe, and the power reſerved 
to him over the ſurplus of the ſaid eſtate, he bequeathed 
ſeveral pecuniary legacies to kis relations, and the reſidue 
' of all his real and perſonal eſtate he gave to lam Con- 
ſtable and Thomas Radclife, and to Robert Hewit and 
Daniel Hickman, and their aftigns for ever, and appointed 
them joint executors z the 1ft of April 1709, he added a 
codici] to his will, and thereby gave the turther ſeveral 
legacies therein mentioned, and all the remainder, whe- 
ther in lands or perſonal eſtate, he gave to his executors 
Mr. Radcliffe and Mr. Con/lable. The faid Fohn Roper 
died ſoon after; and Mr. Radcliffe and Mr. Con/table 
brought their bill in Chancery againſt Edward Roper, Eiq; 
the heir at law of the ſaid John Roper, and alto againſt 
Hickman, Hewit, Snow and others, to have the truſt 
eftate ſold, -and for an account of the profits, and after 
the debts and legacies paid, to have the ſurplus-money 
ariſing by fale equally divided between the plaintiffs, ac- 
cording to the ſaid codicil, The faid Edward Roper by 
his anſwer inſiſted, that as heir at law to the teſtator he 
was intitled to all ſuch real eſtate as was undiſpoſed of by 
him, and that Mr. Radcliffe and Mr. Con/table were then 
and at the teſtator's deceaſe papiſts, and as ſuch, by 
it & 12 I. 3. were incapable of purchaſing any ma- 
nors, lands, profits out of lands, &c. "The ſaid Hewit and 
Hickman by their anſwer inſiſted, that the real eſtate 
devifed by the ſaid will ought to be conſidered as the re- 
maining part of the teſtator's lands, (after a ſufficient 
part fold for payment of debts and legacies,) and not as a 
perſonal eſtate, and that ſo. much only ought to be fold as 
would be ſufficient to pay the debts; and that in caſe 
Mr. Radcliffe and Mr. Con/table were incapable of taking 
them, they as proteſtants claimed the ſaid real eſtate, as 
being the only deviſees capable to take the ſame; they 
allo inſiſted, that the codicil, with reference to the devile 
of the remainder of the teſtator's lands, did not controul 
the deviſe thereof mentioned in the will ; for that if the 
plaintiffs were incapable to take the lands as purchaſers 
by the deviſe, they were to be eſteemed as perſons not 
in eſſe, and that the codicil as to the lands was void ; 
but if the plaintiffs were capable, yet ſuch deviſe did not 
iy the remainder of the premiſſes to them but for their 
ves, and that the reverſion in fee belonged to them the 
faid Hewit and Hickman ; and they brought a croſs bill, 
fiſting thereby on the ſame matters; and the legatees 
brought a bill for payment of their legacies. Ihe 27th 
of June 1712. the ſaid cauſes came on to be heard before 
the Lord Chancellor Harc:urt, who defired to have the 
aſtance of the judges; and a caſe was made and argued 
before my Lord Chancellor Parker, Trevor Ch. Juſtice of 
C. B. Juſtice Powell, and the Maſter of the Rolls, and 
after time taken to conſider of the caſe, my Lord Chan- 
ellor, Trevor Ch. J. the Maſter of the Rolls, and juſtice 
avel/, were of opinion, That the deviſe of the ſurplus 
of the purchaſe-money, (after debts and legacies paid) 
to Mr. Radcliffe and Mr. Conjlable was good, notwith- 
Sading the ſaid diſabling act ; the ſurplus being a per- 
QL, II, : | 
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ſonal intereſt in them, and not made void either by the 
words or intention of that ſtatute; and as to Hewit and 
Hickman, my Lord Chancellor was of opinion, that the 
firſt codicil was a revocation of the will, as to the reſidue 
of the real and perſonal eſtate, Mr. Roper appealed to 
the houſe of lords, and it was there ordered, before the 
appeal was determined, that the eſtate ſhould be fold 
and all debts and legacies paid, which was accordingly 
done ; where afterwards the lords reverſed the decree, prin=- 
cipally for this reaſon, that if the Geviſe of the reſidue to 
the plaintiffs was good, they would in equity be intitled 
to pay off the antecedent debts and legacies, and when 
that was done, keep the eſtate, which would be a means 
of evading the ſtatute, an enabling a papiſt to take an 
eſtate contrary to the intention of it. It was alſo re- 
lolved in this caſe, that a deviſe is a purchaſe within the 
meaning of this att. 3 Bac. Abr. 795. Roper v. Rad- 
cliffe, Hill. 1713. in Canc.. But it ſeems, that wh-re 
lands are deviſed to or velted in truſtees, to be ſold for 
payment of particular ſums to ſeveral people, ſome of 
whom happen to be papiſts, that this a& does not prevent 
ſuch papiſts from taking the particular ſums or legacies 
intended for them ; becauſe they cannot inſiſt upon paying 
off the other incumbrances and holding the eſtate, as a 
perſon can do to whom the reſidue of the purchaſe-money 
is deviſed. 14. 1b. | 

The Earl of Derwentwater was tenant in tail, with 
remainder in fee to himſelf, and intending to marry Sir 
John IVebb's daughter, he by advice of counſel ſuffered a 
common recovery without declaring any uſes, it being 
intended, that he ſhould thereby become tenant in fee, 
and be enabled to make a proper ſettlement; accordingly 
by indentures of leaſe and releaſe he ſettled his eſtate to 
the uſe of himſelf for life ; remainder to truſtees for pre- 
ſerving contingent uſes ; remainder in tail ſucceſſively to 
the firſt and other ſons of the intended marriage, with 
remainders over ;' the marriage took effect, and there was 
iſſue a ſon and a daughter ; the ſaid Earl was attainted of 
high treaſon on account of the Pre/ton rebellion, and was 
executed ; and by an a made thereupon, all the forteiting 
perſons lands were veſted in commiſſioners for the uſe of 
the publick; and it was expreſ(sly provided, that where 
the forfeiting perſon was ſeiled of an eftate-tail at the 
time of the forfeitures, the ſame ſhould be veſted in the 
commiſſioners as an abſolute fee, diſcharged of all remain= 
ders and reverſions. The commiſſioners of forfeitures, 
on a claim exhibited before them in the name of the ſaid 


Earl's fon, determined that the whole eſtate was in them. 


on this foundation, that the Earl continucd tenant in 
tail notwithſtanding the recovery, and conſequently no« 
thing more than an eſtate for his own life paſt by the 
leaſe and releaſe; and the reaſon they went upon was, 
that if by ſuffering a common recovery he could turn his 
eſtate-tail into a fee, then he would gain a new eſtate by 
purchaſe, which they apprehended he, being a papitt, 
was diſabled to do by the ſtatute 11 & 12 /, 3. But the 
majority of the judges, upon appeal from the decree of 
the commiſhoners, were of a contrary opinion, and held, 
that this was only a new modelling of the eſtate, and 
not a purchaſe or acquiſition within the a&t; and thar 
the Earl was capable of taking a new fee at leaſt for tha 
benefit of his heirs and poſterity; and that he was ca» 
pable of ſettling the ſame by leaſe and releaſe ; and there- 


fore allowed of the ſon's claim. 2 Bac. Abr. 796. Lord 


Derwentwater's caſe, upon an appeal to the lords delegates 


from the jdgment of the commiſſioners of forfeited eſtates, 
Fill. 6 Geo. 1. 

It was likewiſe reſolved, by the delegates appointed ta 
hear appeals from the determinations of the commiſſioners 
for the eſtates forfeited in the year 1716. that a papiſt may 
be a truſtee for a proteſtant notwithitanding the ſtatute 
11& 12H. 3. Bac. Abr. 797. 

Ann Stephenſon had two grandchildren, one the plain- 
tiff Hill, the other Frances, the wife of the defendant 
Filkins, who was educated by her in the popiſh religion, 
the grandmother by her will made in the year 1716. dc+- 
viſed the Jands in queſtion to truſtees, in truſt to te 
ſold for the payment of debts and legacies, and the refi= 
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due ariſing by ſuch ſale ſhe deviſed to her ſaid grand- 
daughter Frances, when ſhe ſhould attain her age of 21 
yceais, or be married with the conſent of the ſaid truſtees, 
and ſoon after died. The' ſaid Frances, at the age of 
fifteen was married to Filkins, according to the cere- 
mony and uſage of the church of Rome, and a week at- 
terward by a miniſter of the church of England; at the 
age of 18 ſhe conformed according to the direCtions of 
the ſtatute; it was held, that ſhe was within the firſt 
clauſe, and that a deviſe to a papiſt under the age of 18 
years is good, if he conforms within ſix months after he 
comes to that age; and the age of 18 was a proper pe- 
riod for them to make their election, whether they would 
conform or not ; and the bill exhibited by the proteſtant 
heir was diſmiſſed with colts, 3 Bac. Abr. 797, Hill v. 
Filkins, Trin. 11 Geo. 1. 

F. $. a papiſt, made a ſettlement of his eſtate to truſ- 
tees, to the uſe of the truſtees and their heirs, in truſt 
for A. for life; remainders to the ſaid truſtees to pre- 
ſerve contingent remainders ; remainder to the firſt and 
every other ſon of A. and for default of ſuch iflue, then 
in truſt for B. and his iſſue; 4. was a papiſt, and B. a 
proteſtant ; B, exhibited his bil, in Chancery, ſuggeſt- 
ing, that A. was a papiſt, and had no ſon, and that 
therefore the truſtees might account to him for the rents 
and profits; he alſo made the heir at law defendant ; 
and on hearing this cauſe before the Lord Macclesfield, 
and afterwards by the Lord King, they both held, that 
though the truſt to A. was void, he being a papiſt, yet 
that notwithſtanding, the legal eſtate was till in the 
truſtees, becauſe they were truſtees not only for the pa- 
piſt, but alſo for B. the proteſtant, and for the ſons of 
A. who were yet unborn; and as they were truſtees to 
preſerve contingent remainders for ſuch ſons who might 
be proteſtants, they thought that the eſtate ſhould remain 
in the truſtees for that purpoſe ; and they held, that the 
heir at law was intitled to receive the profits during the 
life of A. as a truſt undiſpoſed ; but that B the remainder- 
man, would have no right till the death of 4. without a 
ſon capable of taking; and this decree was affirmed in 
the houſe of Lords. 3 Bac. Abr. 797. Carrick v. Erring- 
ton, Trin. g Geo. 1. in Canc. 

The caſe upon a ſpecial verdict in <jeAment was : 
Thomas Dorrel had one brother and four fiſters, and be 
ing ſeiſed in fee by will 4 Decemb. 1703, deviſed the 
lands in queſtion to truſtees, to the uſe of them and 
their heirs, in truſt for his firſt and every other ſon in 
tail male; and for want of ſuch iſſue, remainder to his 
brother Arthur for life, remainder to his firſt and every 
other ſon in tail male; and for want of ſuch iſſue, that 
then the truſtees ſhall ſtand and be ſeiſed for the ſole and 
proper uſe and benefit of ſuch eldeſt and firſt fon law- 
fully begotten, or to be begotten of Fohn Dorrel, as 
ſhall not be heir at law and inheritor to the faid Fobn 
Dzrre!, and the heirs of his body, and for default of ſuch 
iſſue by him, remainder to. the third, and fourth and 
fifth, and every other fon of the ſaid John Derrel, and 
the heirs of their reſpetive bodies. The truſtees, 
by a clauſe in the will, were impowered, by the rents 
and profits of the eſtate, or by mortgage and ſale 
to raiſe ſo much money as would ſatisfy the teſtator's 
debts : Thomas and Arthur both died without iſſue, John 
Derrel is living, and has ſeven ſons; George the defen- 
dant is the ſecond fon ; and all the ſons of Fohn Dorrel 
are papiſts, and educated in the popiſh religion, except his 
younger ſon, who is too young to be ſaid, as yet, to be 
of any religion ; George Dorrel was under eighteen 
years of age when the limitation by the deviſe fel] 
upon him, but is now above eighteen years, and has 
not taken the oaths direfted by 11& 127/, 2. and is 
married, has now two ſons very young, for whom, as 
well as for his wife, he has made a ſettlement of theſe 
lands; the four fiſters of Thomas Dorrel are lefſors of the 
plaintiff, as heirs at law; and the queſtion is, whether 
George the ſon of Arthur, or the heirs at law, be inti- 
tled to the lands, For the plaintiffs, the heirs at law, 
it was urged, 1ſt, That George is a papiſt, and that" pa- 
piſts who ſhall refuſe, above fix months after they arrive 
#*£ the age of eighteen, to take the oaths of allegiance, 


— 
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&c, are by the ſaid ſtatute diſabled from purchaſins. .,. 
therefore as a deviſe is a haſc d fo h S5 . 
. a purchaſe, and fo held Cz. L;t 

18, and by the Lords, in the caſe of Roper and Radtlf, 
conſequently George Dorrel takes nothing by it ly 
That the deviſe was void for uncertainty, being © p & 
eldeſt and firſt fon of F. D. as ſhall not be heir at ba 
him; but as no one can fay who will bc heir to D 
lo it is impoſſible to ſay who will not, for nemo off hey. 
v1ventis; and he who is to be heir is not to take, { tha 
none but a fon who will not be heir can take, for both 
deſcriptions muſt coincide, Fob. 29. Hardwicke Ch ] 
in breaking the caſe ſaid, two obje&tions have been may. 
to the defendant's title; 1ſt, "That the limitation, under 
which he claims, 1s void for the uncertainty of the ge. 
(cription. © 2dly, That ſuppoſing the deſcription to he 
certain enough, yet by 11& 12 FF. 3. the defendant js 
difabled from taking the eſtate, as being a papiſt ; there 
ſcems at preſent to be a good deal of weight in the firſ 
objection, and yet it may poſſibly be reduced to a cer. 
tainty, and if ſo, may be made good ; and it ſeems na- 
tural to imagine, that by the words of the will, the te{. 
tator intended the ſecond fon of hn Dorrel ſhould take, 
and the rather, as the teſtator had made the next limita. 
tron to the third, fourth and fifth ſons, &c. of the faid 
John Darrel; but if the ſecond ſon cannot take, yet if 
the third, &c. fons are well deſcribed, the filters of 
Thomas cannot recover, and at preſent they ſeem to be 
certainly deſcribed, As to the ſecond objeCtion, I think 
myſelf bound by the determination of the houſe of Lords 
in the caſe of Roper and Radcliffe, that the word pur- 
chaſe extends to a deviſe, and therefore that a papiſt is in- 
capable of taking an eſtate by will ; but yet, be the de- 
fendant's title as it will, the plaintiff muſt recoyer on his 
own ſtrength, and not on the weakneſs of the defen- 
dant's title; and my greateſt* doubt is this ; the deviſe 
here is to truſtees to the uſe of them and their heirs, &c, 
[ think this would clearly be a deviſe to the uſe of the 
truſtees, though the clauſe of raiſing money by rents 
and profits was omitted; fo here is a deviſe to truſtees, 
in truſt not only for the ſecond fon of obs: Dorrel, but 
for all other his fons now living, one of which is not 
found to be a papiſt ; it has been ſaid indeed, that this de- 
viſe being for the benefit of papiſts, the truſt itſelf is 
void ; but the queſtion is, if the intire truſt ſhould not 
be for the benefit of papiſts, in the preſent cale, the 
youngeſt ſon of John Dorrel may be able to take for 
ought appears to the contrary ; and therefore I think that 
this latter part of the truſt being lawful will ſupport the le- 
gal eſtate in the truſtees ; and here he put the caſe ſupra of 
Carrick v. Errington, and ſaid, that according to the re- 
ſolution in this caſe, the lands in queſtion cannot be in 
the heirs at law, but in the truſtees; becauſe here 1s a 
truſt for a ſon of Fohn Dorrel, who was not a papilt, as 
well as for other children yet unborn, fo that the plain- 
tiffs have no title to recover in this ation, but have mil- 
taken their remedy ; for if they have any, it ſeems to be 
by bill in equity againſt the truſtees for an account of 
the profits; and it is certain, in the above-mentioned 
caſe, that the eſtate could not veſt in the remainder-man, 
becauſe he being then in by purchaſe, it could never be 
afterwards deveſted, for the benefit of ſuch child as 4. 
ſhould happen to have ; but he ſaid, that he did not give 
this as his abſolute opinion, but only to point out the dif- 
ficulties which ſtuck with the court ; it was adjourned, and 
no farther proceeding was had therein. 9 Bac. Abr. 798. 
Marwood v. Dorrel, Hill. 8 Geo. 2. in B. R. 
A mortgage was made to a papiſt, who aſſigned to 2 
proteſtant for a full conſideration z an ejectment ws 
brought againſt the aſſignee by a ſubſequent mortgages 
who recovered by reaſon of the diſability of the firſt mort- 
gagee ; all this appeared upon a bill brought in Chancery 
and my Lord Chancellor was of opinion, that a mori” 
gage tO a papilt is void ; but in this caſe the aſſignment 9 
a proteſtant, and the trial in eje&ment, were both before 
the 3 Geo. 1, which, were it otherwiſe, would it ſeems 
have made an alteration. 43 Bac. Abr, 799, Pelham '- 
Fletcher, Mich. 1729. ; 
In a caſe which came on before my Lord King in the 


court of Chancery, it appeared, that my Lerd _ 
wi 


PAT 


| Teſſed of a long term for years, and made his | 
ht _ his lady, a was a papilt, executrix thereof : 
ho « my Lord Chancellor, that notwith- 
fanding the diſabling act 11 & 12 I. 3, the term velted 


and that this was not a purchaſe within- 


_— POLL Dover's will. BY 

7; hath been adjudged, that a papiſt may deviſe to 
a proteſtant; in which caſe it was agreed, that where an 
anceſtor died ſeiſed of an eſtate of inheritance, it de- 
ſcends upon and veſts in his heir, (though a papiſt) for 
the benefit of his heirs, and the next proteſtant akin has 
only a right to the perception of the profits during the 
non-conformity of - oe, 3 Bac. Abr. 799. Mallom v. 

'noloe, Paſch. 1738. in C. B. | 

"on agen 5.1 of Mr. Paine with one Mrs. Gage, 
lands in the county of Surry were ſettled and conveyed 
to the uſe of the huſband and wife for their lives, and 
the life of the ſurvivor of them; then to the uſe of 
the firſt and every other ſon in tail, remainder to the right 
heirs of the huſband ; the marriage took effect, and Mr. 
Paine the huſband died in the life-time of Mrs. Paine, 
without leaving iſſue, having firſt deviſed all his lands to 
his wife and her heirs. In 1730, Mrs. Paine the wife 
deviſed all her real eftate to the defendant, ſubject to a 
few legacies mentioned in her will, but lived and died 
a papilt ; but that being difficult to prove 'at law, the 
plaintiff Mr. Smith who had married Elizabeth Paine, 
heir at law to Mrs. Paine, he and his wiſe filed their 
bill againſt the defendant to ſet afide the marriage ſettle- 
ment and will of Mr. Paine the huſband, under which 
Mrs. Paine claimed ; and in particular prayed, that the 
defendant might diſcover whether Mrs. Paine the wife, 
under whoſe will he claimed, was a papiſt or not. To 
which the defendant pleaded the ftatute of 11 & 12 
3 Upon arguing this plea it was inſiſted upon for the 
defendant, that it was a ſtanding rule in this court, 
that no perſon was bound to diſcover what might ſub- 
je&t him to the penalty of an act of parliament ; and 
that the ſtatute of 11 & 12 //Y. 3. was a penal law, 
and the party, who would take advaritage of ſuch law, 
would never be aſliſtſted in a court of equity, which 
never afliſts a forfeiture; he, who would claim any thing 
forfeited, muſt make out the forfeiture himſelf; for no 
perſon ſhall be obliged to diſcover a fa&t that would be 
2 forfeiture of his own eſtate, If a copyhoider com- 
mits waſte, it is a forfeiture of his eſtate to the lord 
of the manor ; but if the lord of the manor comes into 
this court for a diſcovery, whether the copyholder has 
been guilty or waſte or not z the copyholder is not bound 
to anſwer; for no law in the world obliges a man to 
accuſe himſelf; if an eſtate is given to a woman du- 
rante viduitate, ſhe is not bound to diſcover whether ſhe 
is married or not ; becauſe the diſcovery of that fact 
might be the loſs of her eſtate. That difabilities and 
forfeitures were of the ſame nature; and that a total 
| Icapacity or diſability to hold at all, (which is the caſe 
of papiſts) was certainly as much a penalty, as a for- 
keiture of an eſtate which the party before was capable 
of holding; that as Mrs. Paine would not have been 
obliged in her life-time to. diſcover whether ſhe was a 


Papiſt or not, the defendant who claims under her ought | / 


not to be obliged to diſcover it. On the other hand it was 
inſiſted by the counſel for the plaintiff, that it was not 
their buſineſs to examine, whether the acts of parliament 
made againſt papiſts were hard laws or not, they were laws, 
and that was ſufficient for their purpoſe ; that it was not 
the caſe of a forfeiture, but it was to diſcover a fact, which, 
if true, the eſtate was never in Mrs. Paine, becauſe the act 
of parliament makes all papiſts abſolutely incapable of be- 
ing purchaſers; if ſhe was a papiſt, the eſtate never veſted 
in her; and as ſhe was not capable of holding it, ſhe 
could not give it away to the defendant ; therefore could 
never forfeit the eſtate ; for no perſon can be ſaid to forfeit 
an eſtate he never had z an alien is incapable of holding 
lands at Common law, yet he is obliged to diſcover whe- 
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ther he is an alien or not ; and his diſcovery of that fact, 
whether he is ſo or not, can never be a forfeiture of his 
eſtate, becauſe he never had a right to it; ſo in caſe of a 
baſtard who is ullius fillius, and incapable of claiming 


| lands by deſcents, he ſhall diſcover whether he is ſo or not, 


for the ſame reaſon; ſo a perſon claiming under a bank- 
rupt, whoſe goods are veſted In the aſſignees of the com- 
miſon of bankruptcy, for the benefit of creditors, muſt 
diſcover whether -the perſon under whom he claims, 
was a bankrupt or not at the time of the conveyance : 
That all theſe caſes depend upon the ſame reaſon, and 
were no forfeitures, becauſe the eſtates were never in 
them; fo if Mrs. Paine was a papiſt, ſhe was incapable 
of having the eſtate herſelf, and could not give it away z 
and therefore the defendant could never forfeit it, becauſe 
the eſtate was never in him. But my Lord Hardwicke was 
of opinion, that the defendant was not obliged to diſcover 
whether Mrs. Paine was a papiſt or not; that there is 
no better rule eſtabliſhed in this court, than that a man 
ſhall not be obliged to anſwer what may ſubjet him to 
the penalty of an aCt of parliament z no perſon can doubt 
whether this a&t is not a penal law, and whether the 
clau'es relating to papiſts are not diſabilities or incapaci- 
ties, impoſed by way of penalty upon all perſons exer- 
citing that religion. It is objeed, that this is not the 
caſe of a forfeiture, becauſe the eſtate was never veſted, 
and therefore can never be deveſted ; yet it all talls under 
the ſame reaſon; and an incapacity or diſability to hold 
at all by a& of parliament, is certainly as much a pe- 
nalty as the forfeiture of an eſtate by a perſon who had 
a right to enjoy it before the forfeiture, "That if a bill is 
brought againſt a perſon for a diſcovery, whether he is 
a papiſt or not, he is not bound to diſcover; and 
where is the difference between him and the perſon 
claiming under him; here is a diſability impoſed by - 
parliament, by way of penalty, upon a particular ſet of 
men upon the account of their religion, and the diſcover 
of that fa&t ſubjects them to a penalty ; and this is not like 
the caſe of an alien or baſtard, who are incapable by the 
general law of the land to inherit; beſides, what ſways 
with me much is the great inconvenience that would fol- 
low, ſhould this plea be diſallowed ; we ſhould have no- 
thing in this court but bills of diſcovery, whether ſuch 
perſons were papiſts or not, and nobody knows what 


confuſion would follow ; the plea muft be allowed. 3 Bac, 


Abr. 799. Smith v. Read, 12 Geo. 2. 

A papiſt tenant in tail ſuffers a recovery to the uſe of 
himſelf in fee, in order to made a marriage ſettlement ; 
this 1s not a purchaſe within the ſtat. 11 & 12 7/. 3.c. 4. 
Stran. 267, See Recuſants, Rome. 

Par, In exchange of money, is a certain number 
of pieces of the coin of one country, containing in them 
an equal quantity of filver to that in another number of 
pieces of the coin of another country, v. gr. ſuppoſing 
36 ſhillings of Holand to have juſt as much filver in 
them as 20 ZEngliſh ſhillings, bills of exchange drawn 
from England to Holland at the rate of 36 ſhillings Dutch 
for each pound Sterling, is according to the par. Lacke's 
Conſideration of Money, pag. 18. ; 

4/4racttiin, The tenure that is betweert parceners, viz. 
that which the youngeſt oweth to the eldeft. Domeſday. 

wWarage, (Paragium) Equality of name, blood, or 
dignity; but more eſpecially of land, in the partition of an 
inheritance between coheirs. Purparty. Coke's x Inſt. 
ol, 166. b. Hanc terram tenuere duo homines in paragio. 
Domeſday. Hence we have diſparagement and to dif- 

arage. 
# waraciom, (Parage, Peerage) Commonly taken for 
the equal condition betwixt two parties to be __—_— or 
married, For the old laws of England did ſtrictly provide 
that young heirs ſhould be diſpoſed in marriage cum para- 
gio, with perſons of equal birth and fortune, ſme diſparaga- 
tione, without diſparagement, Cowell, ed. 1527. 

Paramaunt, (from French words par, that is, per, 
and monter, / wipe xls ) Signifies in our law, the ſupreme lord 
of the fee; for there may be a tenant to a lord, that hold- 


eth over of another lord; the former of which is called 
lord meſne, and the ſecond lord paramount, F. N. B. fol. 
289. ) 


CON=- . 


135, And a lord paramcunt (faith Kitchin, fel. 
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conſiſteth only in compariſon, as one man may be great, 
being compared to a leſs ; and little, being compared with 
a greater. So that none ſeemeth ſimply to be lord para- 
mount, but only the King, who is patron paramount of all 
the benefices of England: Dot. and Stud. cap, 36. See 
Paravaile, Pano?, Peſne and Fee. 

Parapharnalta, or Paraphernalta, (from the Gr. 
Tapa, preter, and ren, dos,) Are thoſe goods which a 
wife, beſides her dower or jointure, is after her huſband's 
death allowed to have, as furniture for her chamber, wear- 
ing apparel and jewels, if ſhe be of quality z which are not 
to be put 'into her huſband's inventory, eſpecially in the 
province of York. Cowell, edit. 1727. _ 

A wife, after the 'death of her huſband, may claim her 
paraphernalia or neceflary apparel for her body, and cloth 
given her to make a garment, Ec. beſides her dower ; fo 
that the huſband cannot give them away by will : but ſhe 
ſhall not have exceſſive apparel, beyond her rank. Pear] 
necklaces, chains of diamonds, gold watches, &c, may be 
included under paraphernalia, if they were uſually worn by 
the wife, and were ſuitable to her quality and the faſhion 
of the times, and they are aflets to pay debts and legacies ; 
provided the huſband does not give theſe away by will. 1 
__ Abr. 911. 3 Cre. 343. Kitch. 369. Ney's Max. 
168. 

It was adjudged in the Viſounteſs Bindon's caſe, that 
paraphernalia ought to be allowed to a widow, having re- 
gard to her quality and degree; and that her huſband be- 
Ing a Viſcount, ſhe ſhall be allowed her jewels to the va- 


| lue of 500 marks, &c. 2 Leon. 166. 


A widow retained a chain of diamonds and pearls, 
againſt the deviſe of her huſband; and two judges held, 
that ſhe might detain them, becaute they were convenient 
for a woman of her quality ; but two other judges were of 
a contrary opinion, that paraphernalia ſhould be not only 
convenient but neceſſary; otherwiſe the widow ſhall not 
detain them againſt the expreſs deviſe of the huſband : 
though it is faid it was adjudged, that the widow might 
detain neceſlary apparel, and likewiſe ornaments, againſt 
the deviſe of her huſband ; and that he cannot diſpoſe of 
them by will, though he might have ſold them in his life- 
time; for immediately upon his death, the property is 
velted in the widow. Cro. Car. 347. 2 Nelſ. Abr. 
1225. | 

All the wife's wearing appare], more than that which is 
neceſſary and convenient, is a chattel in the huſband ; and 
after the huſband's death ſhall go to his executors : But 
what is neceſlary for her condition and ſtate, and comes 
under paraphernalia, ſhe ſhall have as her own goods, 
and may diſpoſe of 'at her death; or take after the death 
of her huſband. Bro. g. Dog. & Stud. 17. 

Though by our law the wife may not make a will of 
and deviſe them, without the aſſent of the huſband whilſt 
he lives; becauſe the properiy and pofleflion is in him, 
2 Shep, Abr. 423. Mich. 27 Eliz. 

Par2v21tr, 1s a compound of two French words, par, 
per, and avayler, demittere. It ſignifieth in our Common 
law the lowett tenant, or him that is tenant to one that 
holdeth his fee over of another, and is called tenant para- 
vayle, ' becauſe it is preſumed he hath profit and avayle by 
the land, 2 1n/?. fol. 296. and Co. g Rep. Coney's cale. 
For the uſe of this word, fee F. N. B. fol. 135. 

Parcella terric, A ſmall piece of land. Cowell, ed. 
I727. | 
caretakers. Are two officers in the Exchequer, 


_ that make the parcels of the eſcheators accounts, wherein 


they charge them with every thing they have levied for the 
King's uſe, within the time of their office, and deliver the 


ſame to one of the auditors of the court, to make an ac- 


count with*the eſcheator thereof. Cowell, edit. 1727. _ 
YWarcenacrs, (Quaſi parcellers, i. Rem 1n parcellas ai- 
videns,) Are of two forts, viz. according to the courſe 
of Common law, or according to cuſtom : Parceners ac- 
cording to the Common law are, where one ſetied of an 
eltate of inheritance, hath iſſue only daughters, and dies, 
and the lands deſcend to the daughters; then they are 
called Parceners, and are but as one heir. "The ſame Jaw 
is, if he have not any iſſue, but that his fiiters be his 
heirs. Parceners according to cultom are, where a man 


AM 


is ſeifed of Jands in gaveltind, as in Kent, and other plac 
franchiſed, and hath ifſue divers ſons and dies, then ” 
ſons are parceners by the cuſtom. Cowell, edit, 149 
See Co, on Lit. lib. 3. cap. 1. ſet. 241. I. 
Parceners holding in capite ſhall all do homage ' 
Hen. 3. Parceners and joint-tenants ſhall dg but _ 
ſuit of court, St, Marleb. 52 Hen. 3. c. 9. Shall j0in 
in aſliſe of mort d'anceſtor, though in different de ct 
St, Glouc, 6 Ed. 1. c. 6. See Copirceners, Joint: 
tenints, {partition. | 
Parcen3ry, Is the holding of lands jointly by par. 
_ when the common inheritance is not divided, 
it. 55, 56. 
13acrhinent. See Stamps. | 
Parco frano, Is a writ that lies againſt him who vio. 
lently breaks a pound, and takes out beaſts thence, which 
for ſome treſpaſs done were lawfully impounded. Rep. of. 
Il rits, fol. 166. and Fitz. Nat. Br. fol. 100. For the 
word parcus was more frequently uſed for a pound, to 
confine treſpaſſing or ſtraying cattle : whence imparcare, 
to impound, and zmparcatio, pounding, &c, GCnwell, 
edit. 1727. | 
Da tha. ( Pardonatio, venia,) Is the remitting or for- 
giving of a felony, or other offence committed againſt 
the King; and this is two-fold, one ex gratia Regis, the 
other per courſe de la ley, by courſe of the Jaw, Staundf. Pl. 
Cor. f. 47. Pardon ex gratia Regis, is: that which the 
King, in ſome ſpecial regard of the perſon, or other cir- 
cumſtance, affordeth upon his abſolute prerogative. Pardon 
by the courſe of law, is that which the Jaw in Equity 
affordeth for a light offence ; as homicide caſual, when one 
killeth a man, having no ſuch meaning. Jt. Symbal, 
part. 2. tit. Indiftments, ſet. 46. 


I. By whom a pardon may be granted; and in what caſes 
and for what offences it may be granted, | 


2. Where a pardon is grantable of common right ; of the 
validity of a pardon ; and by what words treaſon, murder, 
felony and other offences may be pardoned. 


3. Statutes concerning general and other pardons. 


1. By whom a pardm may be granted; and in what caſe 
and for what offences 1t may be granted. 


The power of pardoning offences is inſeparahly incident 
to the Crown; and this high prerogative the King is in- | 
truſted with upon a ſpecial confidence, that he will ſpare 
thoſe only whoſe caſe, could it have been foreſeen, the law 
itlelf may be preſumed willing to have excepted out of its 
general rules, which the wiſdom of man cannot poſhbly 
make ſo perfe£t as to ſuit every particular caſe, 1 Show, 
284. | 

But it ſeems, that anciently the right of pardoning 
offences within certain diftricts was claimed by the lords 
marchers and others, who had jura regalia by ancient 
grants from the Crown, or by preſcription. But now, 
by the 27 H. 8. cap. 24. ſed. I. it is enacted, <* That 
no perſon or perſons, of what eſtate or degree foever they 
be, ſhall have power to pardon or remit any treafons or 
felonies whatſoever, nor any acceſſaries to the ſame, nr 
any outlawries for ſuch offences, whether committed in . 
England or Wales, or the marches of the ſame, but that 
the King ſhall have the whole and fole power and autho- 
rity thereof, united and knit to the imperial crown of this. 
realm, as of good right and equity it appertaineth. Cz. 
Lit. 114. 3 Infl. 233- 

It is laid down in general, that the King may pardon 
any offence whatever, whether againſt the Common 0r 
Statute law, fo far as the publick is concerned in it, ater 
it is over, and conſequently may prevent,a popular action 
on a ſtatute, by pardoning the offence before the ſuit 1s 
commenced ; but it ſeems, that he cannot wholly pardon 
a publick nuſance while it continues ſuch, becauſe fuch 
pardon would take away the only means of compelling a 
redreſs of it; yet it is ſaid, that ſuch a pardon will {ave 
the party from any fine to the time of the pardon. Pi: 
4879. MKeikv. 134 12 Co. 29. 30. 3 Tt. 237: 
Vaugh. 333- ED 
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But it ſeems agreed, that the King can by no previous 
nce, pardon or diſpenſation make an offence dif- 
\niſhable which is ,malum in ſe z as being either againſt 
the law of nature, or ſo far againſt the publick good as to 
te indictable at Common law ; and that a grant of this 
kind, _ to encourage the doing of evil, which it is 


lice 


the chief end of government to prevent, is plainly againſt 
reaſon and the common good, and therefore void. Dav. 
75- 5 Co. 35* I2 Co. 29- ONE 

And hence it hath been inſiſted, that the King's grant 
to the biſhop of Saliſbury and his ſucceflors, having the cu- 
{ody of a priſon, that they ſhall be quiet from all eſcapes, 
which hath been acjudged to be a good grant, is not law ; 
as being but a fingle inſtance, and contrary to this rule ; 
hecauſe a grant of this kind, tending to make a goaler leſs 
dilioent in his duty, by taking off the legal puniſhment of 
his negligence, is plainly againſt the common good. 2 Haw. 
P.C. 389. 3 Hd. 7. 15. pl. 30. , 

But where a thing in its own nature lawful, is made 
unlawful by parliament, as the carrying bell-metal, &c. 
out of the realm, importing merchandizes in foreign 
ſhips, ſelling wines = 5 a certain price, or without a 
licence, multiplying gold, &c. coining money of a baſe 
alloy, &c. it was formerly taken as a general rule, that the 
King might diſpenſe with it, as to a particular time or place, 
or perſon, ſo far as the public was concerned in it; unleſs 
ſuch diſpenſation could not but be attended with an incon- 
venience, as the introducing a monopoly; or fruſtrating the 
end for which the law was made ; as the licenſing a parti- 
cular perſon to import foreign cards or wines, &c. in which 
caſe it was commonly taken to be void ; alſo, where a 
ſtatute gives a particular intereſt or right of action to the 
party grieved, as the ſtatutes of mortmain, thoſe againſt 


maintenance, forcible entries, carrying diſtreſles out of | 


the hundred, eſcapes, &c. it has been always agreed, that 
no charter from the King can bar the right of the party 
grounded on ſuch ſtatute ; alſo where a ſtatute is expreſs, 
that the King's charter againſt the purport of it, tho* with 
the clauſe of non ob/tante, ſhall be void ; it ſeems to have 
been always generally agreed, that regularly no ſuch clauſe 
could diſpenſe with it. 2 Zawk, P.C. 389, 390. and ſe- 
veral authorities there cited. 

[t ſeems to | be agreed, that no diſpenſation of any 
ſtatute, except the ſtatutes of mortmain, was of any 
force, without a clauſe of nm ob/ante ; neither is ſuch 
clauſe of any effe& at this day, for it is declared and 
enacted by x JV. & MA /eff. 2. cap. 2. That no diſpen- 
ſation by non ob/iante of or to any ſtatute, or any part 
thereof, be allowed ; but that the ſame ſhall be held void, 
except a diſpenſation be allowed in ſuch ſtatute ; but it is 
provided, that no charter, grant or pardon, granted before 
23d of Otober 1699. ſhall be any ways invalidated by that 
act, but that the ſame ſhall be and remain of the ſame 
force, and no other, as if the ſaid a&t had never been made. 
2 Hawk. P. C. 391. | | 

The King can by no charter whatſoever bar any right 
of entry or ation, or any legal intereſt or benefit before 
veſted in the ſubje; and therefore it ſeems clear, that 
he cannot bar any ation on a ſtatute by the party grieved, 
nor even a ney a ation commenced before his pardon, 
nor a recognizance for the peace before it is forfeited. 
Plow. 487. 2 Roll. Abr. 178. Cre. Car. 199. MKeilw. 
134. 

Neither can the King pardon an appeal, except only 
where it is carried on at. his ſuit, after a nonſuit ; and 
therefore if a perſon attainted, on an appeal carried on at 
the ſuit of the party, get the King's pardon, he muſt ſue 
a ſcire facias againſt the appellant before the pardon ſhall 
be allowed. 2 Hawk. P. C. 392. | 

And if the appellant appear on the ſcire facias, he may 
Pray execution, notwithſtanding the pardon ; but if the 

riff return a ſcire facias, or two mihils, and the appellant 
appear not on demand ; or if he return the appellant dead, 
the appellee ſhall be diſcharged ; but ſome have holden, 
that in this laſt Caſe afore facias ſhall go againſt the heirs 
of the deceaſed.” 2 Hawk. P. C. 392. 

ut there is no need of any ſcire facias againſt the 


ord by eſcheat, becauſe the pardon no way tends to re-. 
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verſe the attainder whereon the title of p 
TREE Gn eſcheat is founded 

If ſeveral perſons be outlawed on an appeal, and one 
get his pardon - allowed on the non-appearance of the 
appellant, on a ſerre facias, it ſeems that the reſt can 
take no advantage thereof, but muſt ſue their ſeire facias, 
&c. in the ſame manner as if there had been no ſuch de= 
fault. 2 Hawk. P. C. 393. 

It hath been ſtrongly holden, that the King may par- 
don the burning of the hand on conviction of a man- 
ſlaughter on an appeal, as being no part of the judgment 
at the ſuit of the party, but collateral and exemplary pu- 
niſhment inflited by the ftatute, and intended on y by 
way of ſatisfaction to the publick juſtice, like the finding 
of ſureties by one convicted on the ſtatute againſt treſpaſs 
in parks. But for this ſee 2 Hawk. P. C. 393. 
| A pardon will not only diſcharge any ſuit in the ſpi- 
ritual court ex officio, but alſo any ſuit in ſuch court ad 
n/tantiam partis pro reformatione morum, or ſalute anime, 
as for defamation or laying violent hands on a clerk, Ec. 
and if the time, to which the pardon has relation, be 
prior to the award of the coſts to the party, or as it is 
generally holden, «if it be ſubſequent to the award, but 
prior to the taxation, it ſhall diſcharge them, but not if 
it be ſubſequent to the taxation; and the fame rule holds 
as to coſts taxed to the party grieved on a contempt in a 
court of equity ; but guere as to coſts taxed by the pro- 
thonotary on an attachment z for they ar2 not given by 
the court of courſe, but the offender ſubmits only to pay 
them by way of compoſition. 5 Co. 51. Latch 190. Cre, 
Eliz. 684. Hob. 81. Cro. Fae 335, 2 Hauk. P. C. 


If a perſon be impriſoned on an excommunicato capiendo 
for non-payment of coſts, and the King pardons all con- 
tempts, it is ſaid, that he ſhall be diſcharged without any 
ſerre facias againſt the party, and that the party. muſt be- 
gin anew to compel a payment of the. coſts ; becauſe the 
impriſonment was grounded on the contempt, which is 
wholly pardoned. 1 Fon. 227. 2 Roll. Abr, 178. Cre. 
Fac. 159, 8 Co. 68, 6g. 

But no pardon will diſcharge a ſuit in the fpiritual 
court, any more than in a temporal, for a matter of in- 
tereſt or property in the plaintiff; as for tithes, legacies, 
matrimonial contracts and ſuch like ; alſo it is agreed, 
that after coſts are taxed in a ſuit in ſuch court at the 
proſecution of the party, whether for a matter of private 
intereſt, or pro reformatione morum, or pro ſalute anime, 
or for defamation, &c. they ſhall not be diſcharged by a 
ſubſequent pardon. 5 Co. 51, Latch. 190. C 

6-7. 
b It the offence be pardoned after coſts taxed, and then 
the defendant appeals, and the ſuperior court gives new 
coſts for or againſt him, ſuch coſts ſhall not be avoided ; 
becauſe the coſts in the firſt ſuit being taxed before the 
pardon, and therefore not avoided by it, the appeal was 
proper for determining whether they were well given or 
not, and conſequently coſts were as properly given on 
ſuch appeal as in any other caſe; but if the offence be 
pardoned, hanging an appeal, and the pardon relate to a 
time precedent to the award of the coſts, and then the 
appellant deſert his appeal, and the court award coſts 
againſt him in reſpe& of ſuch deſertion, it ſeems that he 
may have a prohibition ; becauſe the pardon, having diſ- 
charged the coſts of the firſt ſuit, made the appeal to 
be of no purpoſe, 2 Rell. Abr. 3<4. Noy 85. Latch 


() 


I55. 

By the 12 & 13. 3. cap. 2. © No pardon under the 
great ſeal ſhall be pleaded to an impeachment by the com- 
mons in parliament. | 


2. When a pardon is grantable of common right ; and by 
what words treaſon, murder, felony, and other & be may be 
pardoned. | 


By the ſtatute of Gloucefler, cap. 9 it is enacted, 
« That if it be found by the country, that a perſon tried 
for the death of a man, did it in his defence, or by miſ- 
fortune, _ by the report of the juſtices tg the King, 
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conſliſteth only in compariſon, as one man may be great, | 
being compared to a leſs; and little, being compared with 
a greater. So that none ſeemeth ſimply to be lord para- 
mount, but only the King, who is patron paramount of all 
the benefices of England: Dot. and Stud. cap, 36. See 
aravatie, Pano?, Peſne and Fee. | 
T erta ornate Fa, Paraphernalta, (from. the Gr. 
Tao, prater, and ppm, dos,) Are thoſe goods which a 
wite, beſides her dower or jointure, is after her huſband's 


| death allowed to have, as furniture for her chamber, wear- 


ing apparel and jewels, if ſhe be of quality z which are not 
to be put into her huſband's inventory, eſpecially in the 
province of York, Cowell, edit. 1727. 

A wife, after the death of her huſband, may claim her 
paraphernalia or neceflary apparel for her body, and cloth 
given her to make a garment, &c, beſides her dower ; ſo 
that the huſband cannot give them away by will : but ſhe 
ſhall not have exceſſive apparel, beyond her rank. Pear] 
necklaces, chains of diamonds, gold watches, &c. may be 
included under paraphernalia, if they were uſually worn by 
the wife, and were ſuitable to her quality and the faſhion 
of the times, and they are aſſets to pay debts and legacies ; 
provided the huſband does not give theſe away by will. 1 
w_ Abr. 911. 3 Cre. 343. Kitch. 369g. Noy's Mas. 
168. x 

It was adjudged in the Viſounteſs Bindon's caſe, that 
paraphernalia ought to be allowed to a widow, having re- 
gard to her quality and degree; and that her huſband be- 
ing a Viſcount, ſhe ſhall be allowed her jewels to the va- 
lue of 500 marks, &c. 2 Leon. 166. 

A widow retained a chain of diamonds and pearls, 
againſt the deviſe of her huſband; and two judges held, 
that ſhe might detain them, becau!e they were convenient 
for a woman of her quality ; but two other judges were of 
a contrary opinion, that paraphernalia ſhould be not only 
convenient but neceffary ; otherwiſe the widow ſhall not 
detain them againſt the expreſs deviſe of the huſband : 
though it is ſaid it was adjudged, that the widow might 
detain neceſlary apparel, and likewiſe ornaments, againſt 
the deviie of her huſband; and that he cannot diſpoſe of 
them by will, though he might have fold them in his life- 
time; for immediately upon his death, the property is 
veſted in the widow, Cro. Car. 347. 2 Nelſ. Abr. 
1225. 

All the wife's wearing appare], more than that which is 
neceſſary and convenient, is a chattel in the huſband ; and 
after the huſband's death ſhall go to his executors : But 
what is necetlary for her condition and ſtate, and comes 
under paraphernalia, ſhe ſhall have as her own goods, 
and may diſpoſe of at her death; or take aſter the death 
of her huſband. Bro. g. Dea. & Stud. 17. 

Though by our law the wife may not make a will of 
and deviſe them, without the aſſent of the huſband whilſt 
he lives; becauſe the property and pofletlion is in him. 
2 Shep, Abr. 423. Ach, 27 Eliz, 

Par ?v21tir, 1s a compound of two French words, par, 
per, and avay/er, demittere, It ſignifheth in our Common 
law the loweit tenant, or him that is tenant to one that 
holdeth his fce over of another, and is called tenant para- 
vayle, becauſe it is pretumed he hath profit and avayle by 
the land, 2 Ju/?, fol. 296. and Co. g Rep. Coney's cale. 
For the ule of this word, fee F. N. B. fol. 135. 
Parcella terric, A {mall piece of land. Cowell, ed. 
I'727. | 

' warcel-makers, Are two officers in the Exchequer, 


that make the parcels of the eſcheators accounts, wherein 


they charge them with every thing they have levied for the 
King's uſe, within the time of their office, and deiiver the 
ſame to one of the auditors of the court, to make an ac- 
count witht*the eſcheator thereof. Cowell, edit. PSS. 
YVarcencrs, (Quaſi parcellers, i. Rem in parcellas dt- 
widens,) Are of two ſorts, viz. according to the courle 
of Common law, or according to cuſtom : Parceners ac- 
cording to the Common Jaw are, where one ſeiied of an 
eltate of inheritance, hath iſſue only daughters, and dies, 
and the lands deicend to the daughters; then they are 
called Parceners, and are but as one heir. "The ſame Jaw 
is, if he have not any iſſue, but that his fiiters be his 
heirs, Parceners according to Cuttom are, where a man 


P A R 


is ſeiſed of lands in gavelkind, as in Kent, and oth 
franchiſed, and hath iffue divers ſons and dies, 
ſons are parceners by the cuſtom, 

See Co. on Lit. lib. 3. cap. 1. ſed. 241. 

Parceners holding in capite ſhall all do homage, x 
Hen. 3. Parceners and joint-tenants ſhall do bur a 
ſuit of court, St, Aarleb. 52 Hen. 3. c. 9. Shall j0in 
in aſliſe of mort d'anceſtor, though in different de 
St, Glouc, 6 Ed. 1. c. 6. 
teninty, joartition. 

Parcen3rny, Is the holding of lands jointly by par. 
mY when the common inheritance is not divided 

it. 55, 56. 

1acchinent. See Stamps. 

Ywarco frano, Is a writ that lies againſt him who vio. 
lently breaks a pound, and takes out beaſts thence, which 
for ſome treſpaſs done were lawfully impounded. Reg. if, 
IVrits, fol. 166. and Fitz. Nat. Br. fol. 100. For thc 
word parcus was more frequently uſed for a pound, tg 
confine treſpaſſing or ſtraying cattle : whence imparcare, 
to impound, and mparcatio, pounding, &c. Cowell, 
edit. 1727. | 

Dathan. ( Pardonatio, venia,) Is the remitting or for- 
giving of a felony, or other offtence committed againſt 
the King; and this is two-fold, one ex gratia Regis, the 
other per courſe de la ley, by courle of the law. Staundf. Pl. 
Cor. f. 47. Pardon ex gratia Regis, is that which the 
King, in fome ſpecial regard of the perſon, or other cir- 
cumltance, affordeth upon his abſolute prerogative. Pardon 
by the courſe of law, is that which the Jaw in equity 
atfordeth for a lizht offence ; as homicide caſual, when one 
killeth a man, having no ſuch meaning. JY:/2. Symial, 
part. 2. tit. Indiftments, ſect. 46. 


I Places 
tnen th 
TO edit, 1727, 


Tees 
See Coparceners, Joint. 


I. By whom a pardn may be granted; and in what caſes 
and fer what offences it may be granted, 


2. Where a pardon is grantable of common right ; of the 
validity of a pardon ; and by what words treaſon, murder, 
felony and other offences may be pardoned. 


3. Statutes concerning general and other pardons. 


1. By whom a pardim may be granted; and in what cafes 
and for what offences it may be granted, 


The power of pardoning offences is inſeparably incident 
to the Crown; and this high prerogative the King is in- 
truſted with upon a ſpecial conhdence, that he will ſpare 
thoſe only whoſe caſe, could it have been foreſeen, the Jaw 
itlelf may be prefumed willing to have excepted out of its 
general rules, which the wiſdom of man cannot poſſibly 
make fo perfe£t as to ſuit every particular caſe, 1 Show, 
284. 

But it ſeems, that anciently the right of pardoning 
offences within certain diſtricts was claimed by the lords 
marchers and others, who had jura regalia by ancient 
grants from the Crown, or by preſcription. But now, 
by the 27 H. 8. cap. 24. ſed, 1. it is enacted, * That 
no perſon or perſons, of what eſtate or degree ſoeve! they 
be, ſhall have power to pardon or remit any treaſons ot 
felonies whatſoever, nor any acceſſaries to the ſame, nr 
any outlawries for ſuch offences, whether committed in 
England or Wales, or the marches of the ſame, but that 
the King ſhall have the whole and ſole power and autho- 
rity thereof, united and knit to the imperial crown of this 
realm, as of good right and equity it appertaineth. C. 
Lit. 114. 3 Infl. 233. 

It is laid down in general, that the King may pardon 
any offence whatever, whether againſt the Common 0r 
Statute law, ſo far as. the publick is concerned in it, aker 
it is over, and conſequently may prevent,a popular action 
on a ſtatute, by pardoning the ofrence before the tut 15 
commenced ; but it ſeems, that he cannot wholly pardon 
a publick nuſance while it continues ſuch, becauſe ſuch 
pardon would take away the only means of compelling 3 
redreſs of it; yet it is ſaid, that ſuch a pardon will [ave 
the party from any fine to the time of the pardon. Pw. 
4387. MKeikv. 134. 12 Co. 29. 30. 3 1»/t. 237: 


But 


Vaugh. 333. 


- AA 


But it ſeems agreed, that the King can by no previous 


licence, pardon Or diſpenſation make an offence diſ- 

\niſhable which is malum in ſe; as being either againſt 
he law of nature, or fo far againſt the publick good as to 
he indictable at Common law ; and that a grant of this 
Lind, tending to encourage the doing of evil, which it is 
the chief = of government to prevent, is plainly againſt 
eaſon and the common good, and therefore void. Dav. 
"5 5 Co. 35+ 12 Co. 29. "Oolt 

And hence it hath been inſiſted, that the King's grant 
to the biſhop of Saliſbury and his ſucceſlors, having the cu- 
ftody of a priſon, that they ſhall be quiet from all eſcapes, 
which hath been adjudged to be a good grant, is not law ; 
a3 being but a ſingle inſtance, and contrary to this rule ; 
becauſe a grant of this kind, tending to make a goaler leſs 
dilioent in bis duty, by taking off the legal puniſhment of 
his negligence, is plainly againſt the common good. 2 Hawk. 
P.C. 389. 3 H. 7. 15: pl. 30. ; 

But where a thing in its own nature lawful, is made 
unlawful by parliament, as the carrying bell-metal, &c. 
out of the realm, importing merchandizes in foreign 
ſhips, ſelling wines beyond a certain price, or without a 
licence, multiplying gold, &c. coining money of a baſe 
alloy, Fc. it was formerly taken as a general rule, that the 
King might diſpenſe with it, as to a particular time or place, 
or perſon, ſo far as the public was concerned in it; unleſs 
ſuch diſpenſation could not but be attended with an incon- 
venience, as the introducing a monopoly ; or fruſtrating the 
end for which the law was made ; as the licenſing a parti- 
cular perſon to import foreign cards or wines, &c. in which 
caſe it was commonly taken to be void ; alſo, where a 
ſtatute gives a particular intereſt or right of ation to the 
party grieved, as the ſtatutes of mortmain, thoſe againſt 


maintenance, forcible entries, carrying diſtreſſes out of | 


the hundred, eſcapes, &c. it has been always agreed, that 
no charter from the King can bar the right of the party 
grounded on ſuch ſtatute ; alſo where a ſtatute is expreſs, 
that the King's charter againſt the purport of it, tho' with 
the clauſe of 197 ob/tante, ſhall be void ; it ſeems to have 
been always generally agreed, that regularly no ſuch clauſe 
could diſpenſe with it. 2 ZHaw#, P. C. 389, 390. and ſe- 
veral authorities there cited. | 

[t ſeems to be agreed, that no diſpenſation of any 
ſtatute, except the ſtatutes of mortmain, was of any 
force, without a clauſe of 19 ob/lante; neither is ſuch 
clauſe of any effe& at this day, for it is declared and 
enated by 1 JV. & ME [eff. 2. cap. 2. That no diſpen- 
lation by on obNlante of or to any ſtatute, or any part 
thereof, be allowed ; but that the ſame ſhall be held void, 


except a diſpenſation be allowed in ſuch ſtatute ; but it is | 46 


provided, that no charter, grant or pardon, granted before 
23d of Otober 1699. ſhall be any ways invalidated by that 
act, but that the ſame ſhall be and remain of the ſame 
force, and no other, as if the ſaid a&t had never been made. 
2 Hawk, P. C. 391. | 

The King can by no charter whatſoever bar any right 
of entry or ation, or any legal intereſt or benefit before 
velted in the ſubje&t; and therefore it ſeems clear, that 
he cannot bar any ation on a ſtatute by the party grieved, 
nor even a mares fo aftion commenced before his pardon, 
nor a recognizance for the peace before it is forfeited. 
Plow. 487. 2 Roll. Abr. 178. Cre. Car. 199. Keilw. 
134. 

Neither can the King pardon an appeal, except only 
where it is carried on at his ſuit, after a nonſuit ; and 
therefore if a perſon attainted, on an appeal carried on at 
the ſuit of the party, get the King's pardon, he muſt ſue 
a ſcire facias againſt the appellant before the pardon ſhall 
be allowed. 2 Hawk. P. C. 392 

And if the appellant appear on the ſcire facias, he may 
pray execution, notwithſtanding the pardon ; but if the 

riff return a ſcire facias, or two nibils, and the appellant 
appear not on demand ; or if he return the appellant dead, 
the appellee ſhall be diſcharged ; but ſome have holden, 
that in this laſt caſe » fore facias ſhall go againſt the heirs 
of the deceaſed.” 2 Hawk. P. C. 392. 


ut there is no need of any ſcire factas againſt the 


ord by Sn, becauſe the pardon no way tends to re- 
vt, 11, 


FAR 


verſe the attainder whereon the title of [ ; 
AFG os eſcheat is founded 

If ſeveral perſons be outlawed on an appeal, and one 
get his pardon - allowed on the non-appearance of the 
appellant, on a ſcire facias, it ſeems that the reſt can 
take no advantage thereof, but muſt ſue their ſeire faciaz, 
&c. in the ſame manner as if there had been no ſuch de= 
fault. 2 Hawk. P. C. 393. 

It hath been ſtrongly holden, that the King may par- 
don the burning of the hand on convition of a man- 
laughter on an appeal, as being no part of the judgment 
at the ſuit of the party, but collateral and exemplary pu- 
niſhment inflited by the ſtatute, and intended on y by 
way of fatisfaCtion to the publick juſtice, like the finding 
of ſureties by one convicted on the ſtatute againſt treſpaſs 
in parks. But for this ſee 2 Hawk. P. C. 393. 

_ A pardon will not only diſcharge any fuit in the ſpi- 
ritual court ex officio, but alſo any ſuit in ſuch court ad 
n/iantiam partis pro reformatione morum, or ſalute anime, 
as for defamation or laying violent hands on a clerk, Ec. 
and if the time, to which the pardon has relation, be 
prior to the award of the coſts to the party, or as it is 
generally holden, -if it be ſubſequent to the award, but 
prior to the taxation, it ſhall diſcharge them, but not if 
it be ſubſequent to the taxation; and the ſame rule holds 
as to coſts taxed to the party grieved on a contempt in a 
court of equity ; but guere as to coſts taxed by the pro- 
thonotary on an attachment ; for they ar? not given by 
the court of courſe, but the offender ſubmits only to pay 
them by way of compoſition. 5 Co. 51. Latch 190. Cre, 
El:z, 684. Hob. 81. Cro. Jac. 335. 2 Hawk. P. C. 
394- 

If a perſon be impriſoned on an excommunicato capiendo 
for non-payment of coſts, and the King pardons all con- 
tempts, it is ſaid, that he ſhall be diſcharged without any 
ſarre facias againſt the party, and that the party muſt be- 
gin anew to compel a payment of the coſts ; becauſe the 
impriſonment was grounded on the contempt, which is 
wholly pardoned. 1 Fon. 227. 2 Roll. Abr, 178. Cre, 
Fac. 159. 8 Co. 68, 69. | 

But no pardon will diſcharge a ſuit in the fpiritual 
court, any more than in a temporal, for a matter of in- 
tereſt or property in the plaintiff ; as for tithes, legacies, 


| matrimonial contracts and ſuch like ; alſo it is agreed, 


that after coſts are taxed in a ſuit in ſuch court at the 
proſecution of the party, whether for a matter of private 
intereſt, or pro reformatione morum, or pro ſalute anime, 
or for defamation, &c. they ſhall not be diſcharged by a 
ſubſequent pardon. 5 Co. 51, Latch. 190. C 

- It the offence be pardoned after coſts taxed, and then 
the defendant appeals, and the ſuperior court gives new 
coſts for or againſt him, ſuch coſts ſhall not be avoided ; 
becauſe the coſts in the firſt ſuit being taxed before the 
pardon, and therefore not avoided by it, the appeal was 
proper for determining whether they were well given or 
not, and conſequently coſts were as properly given on 
ſuch appeal as in any other caſe; but if the offence be 
pardoned, hanging an appeal, and the pardon relate to a 
time precedent to the award of the coſts, and then the 
appellant deſert his appeal, and the court award coſts 
againſt him in reſpe&t of ſuch deſertion, it ſeems that he 
may have a prohibition ; becauſe the pardon, having diſ- 
charged the coſts of the firſt ſuit, made the appeal to 
be of no purpoſe, 2 Roll. Abr. 3c4. Ney 85. Latch 


I55. 

By the 12 & 137. 3. cap, 2. © No pardon under the 
great ſeal ſhall be pleaded to an impeachment by the com- 
mons in parliament, | 


2. When a pardon is grantable of common right ; and by 
what words treaſon, murder, felony, and other offences may be 
pardoned. 


By the ſtatute of Gloucefier, cap. 9 it is enacted, 
« That if it be found by the country, that a perſon tried 
for the death of a man, did it in his defence, or by miſ- 
fortune, then, by the report of the juſtices to the King, 
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the King ſhall take him to his grace, if it pleaſe him.” 2 
Inſt. 316. | 

But it ſeems to be ſettled at this day, agreeably to the 
ancient Common law, in afftirmance whereof this ſtatute 
was made, that in ſuch a caſe, or where one indicted of 
homicide ſe defendendos confeſles the indictment, if the 
party cauſe the record to come into Chancery, the Chan- 
cellor will of courſe make him a pardon without ſpeaking 
to the Kins,” and that by ſuch pardon the forfeiture of 
goods may be ſaved ; for theſe words, ** If it ſhall pleaſe 
the King,” ſhall be taken as ſpoken only by way of re- 
verence to him, and not intended to make ſuch a pardon 
diſcretionary. But if the party be found to have fled, it 
is made a guere, if the pardon ſave the forfeiture .of the 
flight, for that is not grounded on the homicide, but on 
the contempt of the law. 2 Hawk. P. C. 380, 381. 

If an approver convict all the appellees, whether by 
battle or verdict, the King ex merito ju/titis ought to 
pardon him as to his life, and allo give him his wages 
trom the time of the appeal to the time of the convic- 
tion. 3 [n/l. 139. 2 Hawk. P. C. 209, 2 Halt's Hiſt. 
P.:C: 23% 

By the 4 & 5 IV. & 1. cap. 8+ it is enafted, © That 
if any perſon or perſons out of prifon {hall commit any 
robbery, and afterwards diſcover two or more who then 
had or afterwards ſhall commit any robbery, ſo as two 
or more of them ſhall be convicted, any fuch diſcoverer 
ſhall be intitled to a pardon for all robberies committed 
before the diſcovery, which ſhall bar an appeal.” 

And by the 6 @ 7 IV. & M. cap. 17. it is enacted, 
« That if any perſon or perſons out of priſon ſhall be 
guilty of clipping, coining, counterfeiting, waſhing, filing 
or otherwiſe diminiſhing the coin of this realm, and aſter- 
wards diſcover two or more who then had or afterwards 


ſhall commit any of the ſaid crimes, ſo as two or more of 


them ſhall be convited ; any ſuch diſcoverer ſhall be in- 
titled to a pardon for all his crimes committed betore the 
diſcovery.” 

By the 10 & 11 77. 3. c. 23. (which excludes clergy 
from thoſe who ſhall in any thop, warehouſe or ſtable, 
privately ſteal any goods, &c. of the value of 5 5. though 
ſuch ſhop, Ec. be not broken open, and though no perſon 
be therein, or ſhall aſſiſt, hire or command any perſon 
to commit ſuch offence,). «+ If any perion or perſons 
ſhall commit any burglary, houſe-breaking or felony, in 
ſtealing of any horſe or horſes, or any money, wares or 
goods, from whom clergy is by that act taken away, and 
being out of priſon ſhall diſcover two or more who then 
had or after ſhall commit any ſuch felony, and ſhall be 
convicted thereof as aforcfaid ; every ſuch diſcoverer ſhall 
be intitled to a pardon for the felonies afo:eſaid committed 
before ſuch diſcovery, &c.” | 

And by the 5 Ann. cap. 3I. It is enacted, ©* That 
every perſon who ſhall be guilty of burglary, or of the 
felonious breaking and entering a houſe in the day-time, 
and after ſhall diſcover two who ſhall have committed 
ſuch felony, ſo as they be convicted, &c. ſhall have 40 /. 


| and a pardon of all felonies, except murder, &c. 


It is laid down as a general rule, that wherever it ap- 
pears by the recital of the pardon, that the King was miſ- 
informed, or not rizhtly appriſed, both of the heinouineſs 
of the crime, and allo how far the party ſtands convicted 
upon record, the pardon is void, upon a preſumption that 
it was gained from the King by impoſition. Yel. 4.3, 47. 
Cro, Fac. 18,24, 540-2 Rol. Abr. 188. Dyer 352. 
fl. 26. Raym. 13. 1 Sid. 41. 3 Inſt. 338. 

And upon this ground it ſeems agreed, that if a man 
2ttainted of felony get a pardon, which doth not mention 
the attainders, the pardon will be incffeclual ; alſo it hath 
been holden, that the pardon of a perſon convicted by ver- 
6i&t of felony is void, uncels it recite the indictment and 
conviction ; alſo it hath been queſtioned, if the pardon of 
a p<rſon barely indicted of felony be good, without men- 
tioning the indictment ; but it hath been adjudged, that 
ſuch a defect is falved by the words ſive indicatus ftue non. 
2 Hawk. P. C. 352-3. 

It hath been holden, that anciently a pardon of all fe- 
Jonies, included ail treafons as well as felonies ; and it 
ſeems to be taken for granted in many books, that ſuch a 
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general pardon is even at this day pleadable 
ge murder and rape, and oy i Ad th th 
reaſon why it may not alſo be pleaded to murger od X 
1s, becauſe 13 Rich. 2. requires an expreſs mentio s 
them; and the only reaſon why it is not pleadable to hag 
is, os It is a felony by the Civil law only, 2 Und 
SS 3 3 4. 1 Hal. Hift. P: C. 466. 2 Hal Hit 


By the 37 E4. 3. cap. 2. it is enated, « i 
pardon of felony had at any man's Mrba o” 
name of him that makes it, ſhall be cowpetin | Rl Fr 
be found untrue, the charter ſhall be diſallowed ; ws he 
p_ _ worn the charter ſhall be alleged, ſhall a 
quire of the ſame ſupeeſti 7 : : 
all diſallow the ITY. 1 8 Wn, 

o pardon of felony ſhall be carried beyond. . 
purport of it ; and therefore if the Dp . —_— 
tainder of robbery, pardon the execution, he thereb on. 
ther pardons the felony itſelf, nor any other conſegue bs 
- it beſides the execution. 6 Co. 13. 2 Hawk. Þ. 
3 4. . *' Us 

It is enafted by 2 F4. 3. cap. 2. that charte 
don of manſlaughters ſhall yh be granted but della 
King may do it by his oath, that is to ſay, where f 
man flayeth another in his own defence, or by misſoe- 
tune ; neither is there any precedent in the Regiſter of the 
pardon of any other homicide, but ſuch as is done either j 
{elt-defence or by mifadyenture, or by infants or madmen; 
and from hence ſome have diſputed the King's power of 
pardoning any other homicide ; but this is contrary to 
the general tenor of the books, and alſo to the plain Pur» 
port of 13 Ric, 2. cap. 1, which reciting, that treafons 
murders and rapes, had been frequently committed bo. 
.cauie pardons had been eaſily granted in ſuch caſes, en- 
atteth, © That no pardon ſhall be allowed for murder 
or for the death of a man flain by await, aſſault or malice 
prepenſed, treaſon or rape of a woman, unleſs the ſame 
murder, &c. be ſpecified in the ſame charter 3 and if the 
charter of the death of a man be alleged before any juſ- 
tices, In which it is not ſpecified that the party was mur- 
dered or ſlain by await, aſſault or malice prepenſed, the 
fame juſtices ſhall inquire by a good inqueſt of the viſe 
where the dead was ſlain, if he were murdered or flain by 
await, &c. and if they find that he was mutdered or 
fain by await, &*c, the charter ſhall be diſallowed. Hawk, 
P. C. 385-6. and ſeveral authorities there cited. 

It hath been formerly often adjudged, that murder might 
be pardoned under the general deſcription of a felonious 
killing, with a clauſe of non ob/tante ; but by 1 IV. & M. 
fefſ. 2. cap. 2. it is declared that no diſpenſation by non «b- 
/iante of or to any ſtatute ſhall be allowed. 1 Sid. 366. 
1 Show. 283. MKeiling 24. 3 Med. 37. 

| But pardons of manſlaughter remain as they were at 
Common Iaw ; and therefore the pardon of the felonious 
Killing of 7. $. may be pleaded to an indidtment of man- 
Naughter in killing him; but where ſuch a pardon is 
pleaded to a coroner's inqueſt of manſlaughter, the court 
may refuſe to allow it, till the fat be found manſlaughter 
by a jury direfted by a higher court. 2 Kb. 363, 415- 
Keiling 24. 2 Fon. 56. | | 

If a genera] a&t expreſsly pardon petit treaſon, and ex- 
cept murders, it cannot be avoided by indifting a perſon 
guilty of petit treaſon for murder only, omitting the 
word proditorie ; for the leſs offence being included in 
the greater is pardoned by the pardon of it ; and there- 
fore ſuch an exception of murder is to be intended of 
ſuch murder only as is ſpecially ſo called, and doth not 
_ to petit treaſon, Dyer 50. pl. 4. 235+ pl. 19. b 

0. 13. 

Neither doth the exception of murder in a general att 
of pardon of all felonies extend to felo de ſe ; for tho' 
his offence be in ftrictneſs murder, yet in common 
ſpeech, according to which ſtatutes are commonly ex- 
pounded, it is generally underſtood as a diſtin offence, 
the word murder ſeeming prima facie to import the mur- 
Wn of another. 1 Lev. 8, 120. 1 Sid. 150. 1 Kt. 60, 
540. | 
[t is aid, that a general a& of pardon of all felonies, 
miſdemeanors and other things done before ſuch 2 day 

| pardons 


any felony, 


| 


P A R pÞ 4 


a homicide from a wound before the day, where- | dian. J4id. The eldeſt fon is heir to his fathe;" 
99 party died not till after 3 becauſe the ſtroke being | and if there are no ſons, but daughters, the rage os han 
ned, the effects of it are conſequently pardoned. | be heirs, &c, and there being a reciprocal intereſt in each 
Pw. 401+ Cole's caſe. 1 Hale's Hift. P. C. 426. Dyer | other, parents and children may maintain the ſuits of each 
pl. bs, co HAIIA other, and juſtify the defence of each other's perſons, 2 
W: :: ſaid, that a pardon of all miſpriſions, treſpaſles, | /»/?. 564. 
offences and contempts, will pardon a contempt in ma- Parentela, or De Parentela fe tollexe, To re- 
king a falſe return, and a ſtriking in 7/2/min/ter Hall, and | nounce his kmdred ; which was done in open court be- 
barratry, and even a premunire alſo it is laid down in | fore the judge, and in the preſence of twelve men, who 
-neral, that it will pardon any crime which is not capi:al. | made oath, that they believed it was done lawfully, and 
Low. 106. 1 Sid. 21 I. 2 Mod. 52. for a uſt cauſe, We read it in the laws of H. x. cap. 
If 4. be indicted of piracy, and refuſing to plead hath | 88. $; quis propter faidam vel cauſam aliquam de paren- 
iudgment of paine fort & dure, and by the general par- tela /e velit tollere, & eam forisjuraverit, & de ſocietate 
Jon piracies are excepted, but the judgment of paine | & bereditate & tota lus ratione ſe ſeparet, fi poftea aliquis 
rt & dure is pardoned by the general words of all con- | a parentibus abjuratis moriatur, vel occrdatur, nhil ad eum 
tempts 3. Qu@re, Whether he may be arraigned for the | de heretate vel compoſittone pert.neat, &c. 
fume piracy 3 but by the better opinion, he may be ar- | Parilh; / Parochia, ) Signifies' the precin&t of a pariſh 
raigned of any other piracy committed before that award. | church, and the particular charge of a ſecular prieſt ; for 


Q Hal:'s Hift. P. C. 252. cited from Dyer 308. a. * every church is either cathedral, conventual or parochial : 
| + OO | | Cathedral is where there is a biſhop ſeated, (o called : 
3 Statutes concerning general and ather pardons. Conventual confiſteth of regular clerks, profefling ſome 


ah 


| order of religion, or of dean and chapter, or other col- 
General pardons by ſtatute, S?. de Tallag. nm conced. lege of ſpiritual perſons. Parochial is that which is in- 
34 £4. 1. fr. 4+ c. 5. Ordin. foreft. 34 Ed. 1. ft. 5. cap. ſtituted for the ſaying of Divine ſervice, and miniftring 
"36 B& 3 #: 1..4..2 0-3 14 ES AS: 3 the holy facraments to the-people dwelling within & cer- 
3 ft. 1. c. 13. 36 Ed. 3. fl. 2. 50 Ed. 3. c. 3.|tain compaſs of ground near it. Our kingdom was firſt 
1 R. 2. c. 10. 4 R.2. c:2. 6 R.2. Fs I. c. 13. 6] divided into pariſhes by Honorins, archbiſhop of Canter= 
R. 2. flo 2. 6. 3. 21 R. 2. c. 15. 14. 4. c. 20. 2|6#ury, in the year of our Lord 636. Camb. Brit. pag, 
H, 4. £13 5 H: 4; c. 15: 4H. 5, c. 8. $ 9. 1 #04. whoſe number at preſent is eſteemed to be 9284 ; 
£6. 21 ?r. 8. c. 1. 22 H. 8. c. 15 & 16. 23 H.| though many authors differ much herein, See Hotoman 
8. c.. 19. 26 HH. 8. c. 18. 32 H. 8. c. 49. 35 H.|in his Diſputations, De Feudis, cap. 2. concerning this 
8 c. 18. 25 Car. 2. c. 5. 2 W.& M. c. 10. 7 Ann. word parochia, Cowell, edit. 1727. 
©. 22. 3 Geo. 1, c. 19, 7 Geo. 1. c. 29. 20 Geo, 2. c.| Before the council of Lateran there were no pariſhes. 
$2. Per Hobart Ch. J. Hob. 296. contra by Richardſon. 
Ability to hold office not reſtored by pardon, 20 Geo. Litt, Rep. 75-, but ſee Godolph. Rep. 354, 355. cap. 32. 
2 & 52. ſet. 49. Parcons of murder, &c. ſhall not | /e@. 8. where pariſhes are argued to have been before that 
be eranted, except, &c. 2 £4. 3. c.2. 4 Ed. 3. c. 13. | council, Originally the kingdom, in reference to ci- 


10 Ed 3. /f. I. c. 2. 14 Ed. 3... 1. <5. vil matters, was divided into vills only, and pariſhes 

Perſons pardoned to find ſurety for their good abearing, | were diviſions only in reference to eccleſiaſtical affairs, 
10 Ed. 3. ff. 1. c. 3. Repealed 5 7. & M4. c. 13. and the Common law took no notice of 'them, in fo 
Where pardon is granted upon a ſuggeſtion, the ſuggel- much as a fine was not admitted of lands in a parifh ; 
tion ſhall be recited, 27 Ed. 3. /f. 1. c. 2. but in proceſs of time pariſhes became diviſions taken no- 

Pardon to be granted to certain perſons attainted in par- | tice of 1n reference to civil matters, and are now uſed in 
liament, declared void, 11 R. 2, c. 1. fines ; and though a place ſpoken of ſimply is intended a 


Shall not be allowed for murder, treaſon or rape, unleſs | vill, yet fabitur preſumptiont donec probetur in contrarium. 
they be ſpecified in the charter, 13 Rich. 2. /f. 2. c. 1. | Per Atkins. Freem. Rep. 228. Trin. 1677. in caſe of 
16R. 2. c.6. | Addiſon v. Otway. 

The chamberlain or under chamberlain to indorſe on | Where a pariſh is alleged generally, this ſhall be in- 
a warrant for a pardon for murder, treaſon or rape, the | tended to be a vill, and to be the fame with the vill, and 
name of the perſon at whoſe ſuit the pardon is granted, | not to contain more vills unleſs it be ſpecially alleged ; 
and the penalty of making ſuch ſuits, 13 R. 2. /t. 2. c. 1. | but a vill and a pariſh is all one, and it is ſufficient to 
Repealed 16 R. 2. c. 6. | allege a pariſh where a vill is required, as appears by divers 

A penalty on thoſe who procure pardon for an approver, | caſes, upon an act of parliament, called the ſtatute of ad- 
if he becomes a thief again, 5 M0. 46. 2» ditions, which requires that the vill be named, yet it be- 

The general pardon, indemnity and oblivion, 12 Car. | ing alleged that he was of ſuch a pariſh ſuffices; and for 


a 


2c 1 this purpoſe the Long Puinto of Ed. 4. 141. and divers 

Perſons pardoned of felony may be bound to their good | other books were cited, and 2 Inſt. 66g. per Holt ; and 

behaviour for ſeven years, 5 JL. & MM. c. 13. therefore the alleging it as a pariſh ſuffices ; for the pa- 
Robbers, 45 5 - & IM. c.8. ſed. 7. riſh of St. Giles is a vill. Skin. 554. Mich. 6 W.& M. 
Clippers, 6 & 7 IV. 3. c. 17. ſed. 2. B. R. in caſe of Wilſon v. Laws. See Poo, 


Burglars and houſe-breakers difcovering two or more of Pariſh Clerk, In every pariſh the parion, vicar, &c. 
their accomplices, intitled to pardon, 10 & 11 /F. 3. c.|hath a pariſh clerk under him, who is the loweſt officer 
az {ea 5. | | of the church. Theſe were formerly clerks in orders, 

he King's pardon not pleadable to an impeachment | and their buſineſs at firſt was to officiate at the altar, for 
by the Commons, 12 & 13 I. 3. c. G5 ng 3. which they have a competent maintenance by offerings ; 

For more learning on this jubje#t, ſee 3 Bac. Abr. tit. Par- | but now they are laymen, and have certain fees with the 
on. parſon, on chriſtnings, marriages, burials, &c. beſides 

Pardoners, (mentioned in ftat. 22 H. 8.) Were per- | wages for their maintenance, Count. Parſ. Compan. 83, 
ſons that carried about the pope's indulgences, and fold | 24. They are to be twenty years of age at leaſt, and 
them to any that would buy them. Cowell, edit. 1727. known to be of honeſt converſation, ſufficient for their 

arent, (Parens,) A father or mother ; but generally | reading, ſinging, &c. and their buſinets conſiſts chiefly 
applied to the father. Parents have power over their chil- | in reſponſes to the, minifter, reading of leſſons, ſinging of 
dren by the law of nature, ang the Divine law ; and by | pfalms, &c. And in the large pariſhes of London, they 
thoſe laws they muſt educate, maintain and defend their | have ſome of them deputies under them for the difpatch 
children, 7F/oed's Inſt. 639 The parent or father hath | of the buſineſs of their places, which are more gainful 
an intereſt in the. profits of the children's labour while | than common rectories. bid. The Jaw looks upon 
they. are under age, if they live with, and are maintain- | them as officers for life: And they are choſen by the mi- 
ed. by him : But the father hath no intereſt in the eſtate | nifter of the pariſh, unleſs there is a cuſtom for the pa- 
real or perſonal of a child, otherwiſe than as his guar- | riſhioners or churchwardens to-chuſe them ; in _ 
caſe 
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PAK 
caſe the canon cannot abrogate ſuch cuſtom ;z and when 
choſen it is to be ſignified, and they are to be ſworn into 
| their office by the archdeacon. Cro. Car. 589. Can, 91+ 
He may make a deputy without licence of the ordinaTl)- 
2 Strange 942. And cannot ſue in the ſpiritual court for 
fees as being a temporal officer. . 2 Strange 1108, 
Pariſhioner, (Parochianus) Is an inhabitont of or 
belonging to any pariſh, Jawfully ſettled therein. Tac. 
Pariſhioners are compellable to put things in decent order ; 
but the judgment of the majority is the only rule for the 
degrees of that decency ; and the court inclined, that a 
rate for that purpoſe is binding ; as for moving the com- 
munion-table out of the body of the church into the chan- 
cel, or raiſing it higher, &c. Far. 70. Mich. 1. Ann. B. R. 
Newſon v. Bauldry. 
Pariſhioners have a right to view pariſh books. 11 17d. 
134. Trin. 6 Ann. B. R. Love v. Dr. Bentley. | 
| Pariſhioners are a body politick to many purpoſes ; as to 
vote at a veſtry if they pay ſcot and lot ; and they have a 
ſole right to raiſe taxes for their own relief, without the 
interpoſition of any ſuperior court ; may make by-laws to 
mend the highways, and to make banks to keep out the 
ſea, and for repairing the church,, and making a bridge, 
&c. or any ſuch thing for the publick good, and by the 
3&4 W. 3. and 7 Ann. to tax and levy poor rates, and 
to make and maintain fire-engines, and by g Ges. for pur- 
chaſing workhouſes for the poor. Arg. 8 Med. 354. Paſch, 
11 Geo, 1, Phillybrawn v. Ryland. 
Park, (Parcus, from the French parc, or pargue, 
locus concluſus,) Signifies with us a piece of ground in- 
cloſed, and ſtored with wild beaſts of chaſe, which a man 
may have by preſcription, or the King's | ray Cromp. 
Fur. fol. 148. Manwodd in his Foreſt Laws defines it 
thus: A park is a place of privilege for wild beaſts of 
venary, and alſo for other wild beaſts, that are beaſts of 
the foreſt, and of the chaſe, tam filve/tres guam campeſtres ; 
and ſuch a park differs from a chaſe or warren, in that it 
muſt be incloſed, and may not lie open ; for if it do, 
that is a good cauſe of ſeizure into the hands of the King, 
as a thing forfeited, as a free chaſe is, if it be not in- 
cloſed ; beſides the owner cannot have an action againſt 
ſuch as hunt in his park, if it lie open. See Foteſt, 
Chaſe, Warren, Gulielm. Cong. liberam fecit eccleſiam 
de bello, de opere parcorum. Spelman's Glefſ. And Hen. 1, 
had a park at I/oodftock, wherein were lions, leopards, 
camels, &c. brought thither from foreign parts. Stow, 
An. 1117. 

Lords ſhall not have the impriſonment of malefaCtors in 

their parks, &c. St. Mert. 20 H. 3. c. 11. 
MalefaQtors in parks and ponds may be puniſhed by 
three years impriſonment and ranſom, &c. or outlawed, 


Sr. Weſtm. 1. 3 Ed. 1. c. 20. 


Survey to be taken of parks, extenta maneriy, 4 Ed. 1.| 


fl. 1. ſet. 4. 

Parks not to be within 200 feet of a highway, or to be 
walled, &c. 13 Ed. 1. ft. 2. c. 5. 

MalefaRors in foreſts and parks, who will not ſtand to 
the King's peace, may be killed, St. de Malefa#. in Parc, 
21 Ed. 1. ft. 2. extended to encloſed grounds where 
deer are kept, 3 V.& M. c. 10. ſea. 5. and to lords 
and game-keepers in the night, 4 © 5 W. & M. c 23. 
ect. 4+ . 
fe Penalty on pulling down the pales of a park, &c. 
3W. & A. c. 10. = 9. 5 Geo. 1. c. 15. ſect. 6, 

Recompence to be made by the townſhip to owners of 
parks for deſtroying their fences, &c. 6 Geo. 1. c. 16, 
See Game, and 16 Yin. Abr. tit, Park. | 

Parkbote, Is to be quit of inclofing a part, or any 
part thereof. Co. 4 In/t. fol. 308. : 

Parle-Hill, A place where people met to determine 
their differences. Cowell. edit. 1727. See Spelman's de- 
ſcription of it in his Gloſſary. 

Parliament, (Pariamentum,) Is deduced from the 
French, viz. parler, to ſpeak, and ment, mens, the 
mind ; and the writ, which ſummons it, ſays, Ad con- 
fulendum, &c. de arduis Regni negotiis, It is indeed a 
ſolemn conference of all the ſtates of the kingdom ſum- 
moned together by the King's only authority, to treat of 
the weighty affairs of the realm, The ancient Britons 


Re he 


had no ſuch aſſemblies ; for Tacitus avers, 

Olim Regibus parebant, nunc per principes 
fluaits trahuntur ; nec aliud adverſus validifſimas 

pro nobis utilius quam quod in commune non con ulunt : £ Way 
duabus tribufve civitatibus ad propulſandum commune te 
culum, conventus ; ita dum ſinguli pugnant univerſi pole 4 
That the Saxons had ſomething like it, will appear fi a 
King Ig's laws, who flouriſhed anno 712. Confilis Pay 
quit) & documents Cenredi patris mei, Hedde t3 Brien 
woldi, epiſcoporum meorum, ommumg; aldermannirum : 
rum, & ſemorum ſapientium populi mei, 
vorum De: frequentia, But to come a litt! 

IV illiam the Accent divided this land dincag bis 6 
lowers in ſuch manner, that every one of thera ſhould 
hold their Jands of him in capite; and they again diſtri. 
buted part thereof among their friends and ſervants, who 
for the ſame were bound to do them ſuit and ſervice in 
their courts. The chief of theſe were called 
who thrice every year afſembled at the King's court 
Viz, at Chriſtmaſs, Eafter, and Whitſuntide ; amongſt 
whom the King was wont to come in his royal robes, and 
his Crown on his head, to conſult about the publick af. 
fairs of the kingdom. But this ancient cuſtom (fay ſome) 
was Changed by Henry the Firſt, who in the 16th year of 
his reign ſummoned the Commons to the great council 
at Sahſbury, But ſee Sir J/alter Raleigh, in his book of 
the Prerog. of Parliaments, and Cottor's Pofthuma, fal. 
I5. and Co, 2 Inſt. fol. 268. At this day it is the 
greateſt aſſembly of the kingdom, conſiſting of the Kin 

and the three eſtates of the realm, v2z. the lords ſpiritual, 
the lords temporal, and the commons, for the debating 
of matters touching the commonwealth, eſpecially the 
making and altering of laws. Smith de Rep. Anglor. Lib, 
cap. 1 & 2, and Camden Brit. pag. 112, concernin 

which, Co. on Lit. lib. 2. cap. 10. ſect. 164. and in the 
fourth part of his Inſtitutes faith, 8: wetu/tatem ſpetes, ff 
antiquiſſima z fi dignitatem, eft honoratiſſima ; fi juriſdifio- 
nem, eft capaciſſima. "This in an ancient charter of King | 
Fohn was called Commune Concilium Regni —— Nullum 
ſeutagium vel auxilium ponam in regno noſiro, niſi per com- 
mune concilium regni no/tri, But beſides this ſupreme 
court, there are other inferior par/:taments. The abbot 
of Croyland was wont to call a parliament of his monks, 
to conſult about the affairs of his monaſtery. And at 
this day the ſocieties of the two Temples, or inns of court, 
do call that aſſembly a parliament, wherein they conſult of 
the common affairs of their ſeveral houſes. Covell, edit, 


1727. 
I. Of the original and antiquity of parhaments. 


2. Statutes concerning parliaments. 


That although 
fationibus te 


. Meg- 
magna etam fer. 


Bars, 


1. Of the original and antiquity of parliaments. 


To trace out exaRly the original and antiquity of the 
ſupreme court of parliament, whoſe tranſcendent juriſ- 
diction, ſays my Lord Coke, is ſuch, that it maketh, 'in- 
largeth, and diminiſheth, abrogateth, repealeth and re- 
viveth laws, ſtatutes, ats and ordinances concerning 
matters eccleſiaſtical, capital, criminal, common, civil, 
martial, maritime, &c. And to point out the ſeveral al- 
terations it met with, and how it came to be modelled in 
the ſhape we ſee it at this day, ſeems indeed, if not im- 
poſſible, a work of the greateſt difficulty ; but this diffi- 
culty is not to be attributed to any peculiar defect in our 
conſtitution, but only to time, the loſs and deftrudtion 
of our records, eſpecially in the Barons wars ; nor have 
the prejudices and different views, which condudted the 
pens of thoſe who have wrote on this ſubject, helped a 
little to obſcure and perplex the matter. - Co. Zit. 110+ 
4 inſt. 36. 


However, it appears by thoſe lights which we have ill 


remaining, and from the inquiries and reaſonings of our 
beſt antiquaries, that there hath always been ſornething 
of the nature of a parliamentary afſembly, as ancient #5 
any thing which we know of our conftitution, 1n which 
the people ſhared with the prince in the legiſlative poWe7 + 
this aſſembly was ſometimes called Adagnates regnty nes 
regni nobiles, proceres & fideles reg, 


univerſitas Teghts 


communitas 


P::A-R 


itas reoni, diſcretio totius regni, generale concilium 

oo, fe Fo oſt in verb. Parl, Prynn's Right 

of the Commons 99g. 

In the Saxon time, the general court of the whole 
kingdom was the Whittingham-mote or Witena-gemote, to 
which were ſummoned the Earls of each county, and the 
Jords of each leet ; and likewiſe repreſentatives of towns, 
who Were choſen by the burgeſles of the town, and ap- 

ared on the King's ſummons ; this court met once A 
year at leaſt, and generally twice, about Eafter and Mi- 
thaelmas. WWilk. LL. Saxon. 205, Lamb. Archaion. 57, 
239, 245 Adirror, cap. 5. ſeat. 1. 

Upon the coming in of J/ilam the Conqueror, every 
perſon found in arms againſt him forfeited his whole 
eftate, in which he placed his Normans ; and he com- 

led all thoſe, who were not in arms againlt him, to 
take out patents of their Jands to hold of himfelf ; and in 
order to this, he made a general ſurvey of the whole 
kingdom, which was called Domeſday, and changed the 
nature of the tenures, which in the Saxon times were al- 
Jodial, into feudal, to be holden of himſelf by knight- 
ſervice z and by this means made the property of their 
eſtates depend en their allegiance to him : And hence it 
is, that all lands are faid to be holden mediately or im- 
mediately from the Crown. See I/right's Tenures. 

The baronies and earldoms were anciently created by 
granting ſo many knights fees, viz. If the grant conſiſted 
of 13, 4. knights fees, the party was compellable to hold 
fer baroniam ; and he that had twenty knights fees, to 
hold as an Earl ; but when thoſe grants came to be loſt 
by time, they held both their honours and eſtates by the 
preſcriptive right of poſſeſſion ; the earls and barons were 
wont to grant out lands to other vaſlals, to do certain 
duties, which dep2nded on the bounty and agreement of 
the firſt grantor ; and from hence came all the fruit of the 
feudal tenure, as wardſhip, marriage, relief, &c. But 
thoſe, who held immediately from the Crown, were called 
his tenants in capite, and did ſuit only to the King. 

Alſo William the Conqueror ereCted a new court, called 
Curia or Aula Regis, compoſed of his principal officers of 
fate; to theſe, when any matter of moment was in agi- 
tation, as levying a new war, raiſing an eſcuage, &c. 
were called moſt of the barons, and chief perſons who 
held in capite, and they tranſacted all buſineſs civil and 
criminal, and alſo that relating to the revenue, and were 
the great court-baron of the kingdom'; where every 
thing done therein was ſaid to be done per concilium 
regnt 3 it was in the election of the King to ſummon 
which of his attendants he pleaſed to this court ; and 
ſuch attendance being deemed a burden in former days, 
the barons were ſeldom called, eſpecially when they roſe 
to that grandeur as to make ſuch a concourſe formidable 
to the King. See Maddox, cap. 2, 3. 

In this great aſſembly or parliament, it ſeems plain, 
that in the Fit reigns after the conqueſt, the commons of 
England were no part; and therefore the tenants in an- 
cient demeſne, who uſed to maintain the King's table, 
and al'o thoſe who held by burgage tenure, as by certain 
rent, ſetting out ſhips in the navy, &c. according to the 
nature of their patents, were wont, upon any extraordi- 
nary expedition, beſides the duties of their tenure, to 
grant an aid to the King, which was demanded of them 
by the juſtices itinerant ; and which, if they refuſed to 
pay, the King, at the end of the expedition, might, with 
the advice and conſent of his council, tallage them to a 
tenth of all their eſtate, but not to more ; for none could 
be taxed at pleaſure but villains, and thoſe who held by 
baſe tenure. Maddox 491, See Ryley 516. 

The great controverſy, with reſpe& to the original and 
antiquity of parliaments, relates chiefly to the power and 
rſt formation of a houſe of commons after the conqueſt. 
dome have aſſerted that they have been always part of the 
ancient conſtitution, and that the commons of England, 

their repreſentatives, have ways compoſed a part of 
that auguſt aſſembly ; others hold, that the houſe of 
commons was formed 49 Hen. 3. when the King had 
given an overthrow, at the battle of Eveſham, to Simon 


_ Earl of Leice/ter, and the barons that adhered 
(0) L, _—_— ; 


| 


>: 


to him; and to derogate from the power of the commons, 
and to lay aſide parliaments, a notion was propagated in 
King Charles the Second's reign, that they firſt aroſe by 
the art and management of Simon Mountford, to be a 
balance to| the Crown and peerage ; and that their firſt in- 


cular purpoſe, Sir Rob. Athins's Power and Furiſdiftion of 
Parliaments 14. and others. Camden in his Britannia 13. 

But as neither of theſe accounts ſeem to be the true 
one, the moſt probable opinion is, that the houſe of 
commons was inſtituted by the Crown, as a balance to 
the barons, who were grown very opulent and numerous, 
and as appears by their wars, very uneaſy to the Crown 
hence we find, that upon the eſcheat of any barony for 
want of iſſue, or by forfeiture, the Crown parcelled it 
out into ſmaller Aiftricts 3 and this begot the diſtintion 
between the barones majores and barones minores, Theſe 
barones minores held by knights ſervice, and being too 
numerous to be all called to parliament, were allowed to 
ſit by repreſentation. Hence we have the writ to chuſe 
duos mulites gladiis cinfJos ; to theſe were added repre- 
ſentatives of cities and ancient boroughs, who being 
equally concerned with the barones minores in all aids and 
taxes, It was reaſonable they ſhould ſhare with them in 
thoſe matters ; and this policy was ſet on foot as a matter 
of the greateſt ſervice to the Crown, both for the bal- 
lancing of the peerage, and more conveniently taxing of 
the people. Spelm. Glofſ. 67. Seld. Tit. Hon. 692. 

As one of the principal reaſons for eſtabliſhing a houſe 
of commons was, for the more convenient taxing of the 
people; hence we find the true reaſon why all taxation 
begun in that houſe, and why the commons would never 
after ſuffer it to be altered ; and the reaſon is, that being 
at firſt inſtructe1 by their principals, whom they repre- 
ſented, to give what each man thought he could bear; to 
vary from theſe inſtructions, or to ſuffer the ſuperior 
peerage to alter it, would, as they rightly judged, be the 
higheſt breach of truſt in them. 
ence alſo we find the true reaſon why the power of 
judicature was reſerved to the lords houſe, for the barones 
majores, who conſtituted this houſe, were called to the 
ancient Curia Regis, and fat there in their own right, as 
pares curtis to the King ; and as this court had a juriſdic- 
tion of determining in the firſt inſtance, both in civil and 
criminal. cauſes, eſpecially thoſe relating to great perſons 
and the King's officers of ſtate, as alſo by way of appeal 
from the juſtice of all other courts ; ſo the lords continued 
to determine on petitions exhibited by private perſons, 
or thoſe exhibited by the houſe of commons, called im- 
peachments, and were ſtill the dernier refort to corre& 
the errors of inferior judicatures, Ryley Pla. Par. 74 
156. Hollis's ud. of the Peers 84. | 
At the firſt inſtituting a houſe of commons, the repre- 
ſentatives of knights, citizens and burgeſles, were only 
looked upon as truſtees to manage the affairs of their 
principals ; and therefore in former days it was held rea- 
ſonable, that they ſhould be recompenced by their prin- 
cipals, for the trouble and expence they were at in ma- 
naging the truſt repoſed in them, Hence the fee of ever 
knight of the ſhire was 4s. per diem, and that of a ci- 
tizen or burgeſs 25. per diem. 4 Inſt. 46. | 


2. Statutes concerning parhaments, 


To all parliaments, &c. men ſhall come in peace, and 
without force and arms, St. de Defenſ. Port. Arm. 7 Ed. 1, 
A parliament ſhall be held once eyery year, &c. 4 Ed. 3. 
c. 14. 36 Ed. 3. c. 10. | 
Great offices taken into the King's hands at the be- 
ginning of a parliament, that the officers might be judged 
by the peers, 15 Ed. 3. /f. 1. c. 4. 

That men of the law and ſheriffs ſhall not be returned 
in parliament, 46 Ed. 3. | | 

Ancient puniſhment for not attending the ſummons to 
parliament, 5 R. 2. /t. 2. c. 4. | 

Puniſhment of the ſheriffs not returning writs, &c. 


5 R. 2. fl. 2. Cc 4. 
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_ to lofe their ſeats, 3o Car. 2. fl. 2. ſeat. 8. 


TA: 

Tenements that have been contributory to the knights 
wages, ſhall be charged, though they be purchaſed by 
peers, &c. 12 KR. 2. c. 12. 

A committee appointed |to anſwer and determine peti- 
tions to the King, 21 R. 2. c. 16. | 

Repeal of the parliament, 21 R. 2. 1 TL. 4. c. 3: 
Of the parliament held, g Ed. 4. by King Henry 4. 
17 Ed. 4. c. 6. : 

Appeals ſhall not be purſued in parliament, 1 #. 4. 
C. 14+ 

For enormous battery of a ſervant of a member, the 
offender ſhall be proclaimed, and if he do not render him- 
ſelf to the King's Bench, he ſhall be attaint and pay 
double damages, &c. 5 H. 4. c. 6. For aflaults on 
members the like proclimation, 11 7. 6. c. 11. 

After delivery of the writ for eleCtion, the ſheriff ſhall 

proclaim the day of the parliament in the next county, 
and then al] preſent ſhall attend the eleQion, and the 
knights eleed ſhall be returned by indenture, 7 #. 4. 
C. 15, 
T. he juſtices of afliſe ſhall inquire of falſe returns, and 
the ſheriff offending ſhall forfeit 100/. 11 Hd. 4. c. 1. 
But the defendants fhall have their traverſe, 6 H. 6. c. 4. 
23 #26. c. 14: : 

Electors of members and the elefed, ſhall be reſident 
in the counties, &c, x H.5. c.1. 8 H.6. c. 7. 

A parliament ſummoned by the King's lieutenant, not 
to be diflolved by the King's arrival, 8 ZZ. 8. c. 1, 

EleRtors for counties ſhall have frecholds of 40s. a year, 
8 H. 6. c. 7. Within the county, 10 . 6. c. 2. 

The manner of aſſefling and levying the knights wages, 
23 4.6.” 614. 

Penalty of 40/7. for the falſe return of a citizen or 
burgeſs, 23 H. 6. c. 14. 

None but ſufficient gentlemen to be choſen for a county, 
23 Hl. 6. c. 14. ſet. 3. 

Repeal of the parliament of Coventry, for undue elec- 
tions, 39 H, 6. c. 1. | 

Proſecutions contrary to privilege of parliament, vaca- 
ted, 4 H. 8..c: 8: | 

No member of parliament ſhall depart without leave 
of the houſe, 6 77. 8. c. 10. 

The county of AZonmouth ſhall ſend two knights, and 
the town of Aonmouth one burgeſs, 27 . 8. c. 26. /. 28. 

Members to be elected for the counties and ſhire-towns 
in Wales, 27 H.8. c. 26. ſ. 29. 34& 35 H.8. c. 26. 
ſe. 110. | | 
The Royal aſſent by letters patent ſhall be good, 33 
Yn  * gs | | 

Knights and citizens to be choſen for the county and 
city of Che/ler, 34 & 35 FH. 8. c. 13. 

For the election and payment of the members for 
Tales, 35 H. 8. c. 11. 

Where the priſoner in execution is delivered by pri- 
vilege of parliament, the plaintiff ſhall have another ex- 
ecution, 1 Fac. 1. c. 13. Not to diminiſh cenſure of 
parliament for making ſuch areſts, 7b:d. ſec. 3. 

For triennial parliaments, 16 Car, 1. c. 1, Repealed 
16 Car. 2. <I> | | 

The Crown reſtrained from adjourning the parliament, 
16 Car. I, c. 7. 

The parliament of 1660 aſſerted, 12 Car, 2. c. 1. 

Orders or ordinances of both or either houſes without 
the King void, 13 Gar. 2. c. I. 

A parliament to be held every three years, 16 Car, 2. 
CI 

The county and city of Durham to ſend knights and 
citizens, 25 Car. 2. Cc. 9. | 

M=-mbers not making the declaration againſt popery, 


The convention at the revolution declared a parliament, 
iW.& M.c.1. 2W.& M.c.1. 
Lord warden of the cinque ports not to nominate mem- 
bers, 2W0.& M.c. 7 | 
No members of the houſe of Commons to be concern- 
ed in colleQting new duties, | 
Members of the houſe of Commons may be members, 


#c. of the Bank, b WW. & M7, C. 20, ſet. 33» Ig Geo, 


AK 


Officers of exciſe prohibited to ſolicit 5 - 

IV. & M. c. 20. fect, 48, | Res eions, 2 
Tor TeRg to be triennial, 6 J/. & A. c » 
Candidates prohibited to treat or bribe the «1 

& 8/F. 3. c. 4. 2 Geo. 2. c 24. he eleQors, 7 
Penalty of falſe and double returns, 7 & 8 JF. 2. : 
Returns to be entred by the clerk of the crown, 5 
8IW. 3. c. 7. ſed. s. "f 
For continuing the parliament in caſe of 

the King, 7 38 /Y. 3. c. 15. 4 Ann. c, Foes pens 
Direction for the ſpeedy delivery and execution of the 
writs of election, 7 & 8 JF. 3. c.'25, | 
The freeholders oath, 7 & 8 I. 3. c. 25. ſee. 3. 
Conveyances for ſplitting freeholds, prohibited, 7&8 
IW. 3.<c. 25: ſet. 7: 
Mortgagor or ce/tu: que iru/t in poſſeſſion ma 
GE eo as G8. eh: OE OE 
Infants difabled to elect or to be elefted, 7 & 8 J/, 3 
c, 25. ſet. 8. | | 
COnOns who cop the oaths, not to vote at ele 
7 & « 3. £. 27. fo. 19, 6 Ann. c. 2%. ſed. 12. 

The ſheriff hall return his writ wh [6 FA after 
the election, 10 & 117/. 3. c. 7. | 
'The fees of the clerk of the crown on « writ of elec. 
tion,- 10. & It #. 3 ©: © 
No member of the houſe of Commons ſhall be ca- 
pable of any office in the exciſe, 11 & 12 I/. 4: 2; 
ſef. 150. 

Suits may be proſecuted againſt privileged perſons du-' 
ring the intervals of the ſeſſions, 12 & 13 IY. 3. c. 
Extended to all courts in Great Britain and Ireland, 11 
(740. 2. C24 

Plaintiff ſtaid by privilege of parliament, ſhall not be 
barred by ſtatute of limitations, 12 & 13 IF. 3. c. 3 
ect, J 

4 Suits againſt the King's debtor not ſtayed by privilege, 
12 & 13H. 3. c. 3. f. 44 11 Geo. 2. c. 24. ſeft, 4. 

Officers of the cuſtoms diſabled from being members, 
12 & 13}. 3, c. 10. /. 89. | | 

Officers of the cuſtoms prohibited from ſoliciting votes 
at elections, 12 & 13 IF. 3. c. 10. ſed. 91. 9g Ann. c. 
II. ſet. 49. | 

Perſons having places or penſions diſabled from being 
members of the houſe of Commons, 12 & 13 V/V, 3. c. 
2. ſet. J. Repealed, 4 Ann. c. 8. phy 

Officers may be proſecuted for miſdemeanors in pub- 
lick truſt, notwithſtanding privilege of parliament, 2 & 
3 Ann. c. 18. 

The parliament of Great Britain formed, 5 An. c. 
8. art; 22. 

Particular officers diſabled, 6 Ann. c. 7. ſedt,25. 15 
Geo. 2. C 22. 

Parliament to meet upon the death of the King, and 
to continue ſix months, 4 Ann. c. 8. 6 Ann. c. 7. |. 4+ 

Direions for the elections of the 16 peers tor Scot- 
land, 6 Ann. c. 23. : 
Voters to take the oath of abjuration, 6 Ann. c. 23: 
ſet. 13. ; 

Qualification of members of the houſe of Commons, 
9 Ann, c. 5. 

Not to incapacitate the heir apparent of any peer, or of 
any perſon qualified to ſerve as knight of the ſhire, 9 
Ann." c. $.- þ« 2. | 

Exceptions as to the univerſities, 9 Ann. c. 5. ſeft. 3 
33 Geo. 2. c. 20. ſed. 3. | 

Poſt officers not to olicit in eleions, 9 Ann. © 10- 
ſeat. 44- | 

Annual returning officers not to be re-elected the next 
year, 9 Ann. c. 20. ſet. 8. 

Certain officers not to ſolicit votes, 10 Ann. ©. 19+ 
ſeft. 182, oh 

Multiplying votes for county eleQons prohibited, 10 
Ann. c. 23. 12 Ann. }t. 1. c. 5, Extended to towns 
that are counties, 13 Geo. 2. c. 20. Repealed, 19 Ges 
"37S Þ I : 

Quaker's affirmation admitted, inſtead of electors oath, 
10 Ann. c. 23. ſet. 8. Tee | 

Regulations for the elefions of members 1n Scotland, 


Qions, 


2. C 13. ſet. 8. 


| 12 Ann, }t. ” c. 6. 7 Geo. 2. c, 16, Proviſion the 
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FP ſhall vote but thoſe who are admitted by the free- 
holders, repealed, 16 Geo. 2. c. I1. 
Parliaments to have continuance for ſeven years, 1 Geo. 

. 38. 
gy having penſions for term of years, difabled from 
being members of the houſe of Commons, 1 Geo, 1. 


: Dos and penalties appointed againſt bribery in elec- 

tions, 2 Geo. 2+ c. 24. Proſecutions for the penalties ſhall 

be commenced within two years, 9 Geo. 2. c, 38. 

Legality of votes to be according to the determination 
of the houſe of Commons, 2 Geo. 2. c 24. ſed. 4. 

Penalty of perjury in returning officer, eleCtor, &c. 
2a Geo. 2. Cc. 24. fa. 5, 6. 

Penalty on electors taking bribe, 2 Geo. 2. c. 24. 7: 

County courts not | to be adjourned to a Monday, Fri- 
day, or Saturday, 6 Geo. 2. c. 23. Repealed, 18 Geo, 2. 
| 18. /eft. 11. 
| des in Scotland not to be members of the houſe of 
Commons, 7 Geo. 2. c. 16. /. 6. | | 

Troops quartered, to withdraw before an eleCtion, 8 
Ger. 2. Co JO» 

Suits may be commenced in the intervals of ſeſſions, 

- and againſt privileged perſons, 11 Geo. 2. c. 24. ſed. 1. 

Suits azainft the King's debtors not ſtaid, 11 Geo. 2. 

| 6.24. ſeft. 4. 

Directions for making up the freeholders roll in Scet- 
land, 16 Geo. 2. c. 11. 

Dirc&ions for elections for boroughs in Scotland, 16 
Ger. 2. c. 11, ſeet. 26. 

The act againſt bribery extended to elections of de- 
legates in Scotland, 16 Geo. 2. c. 11. ſedt. 33. 

Direftions for iſſuing the writs and precepts in Scot- 
land, 16 Geo. 2. c. 11. ſed. 40. 

A new freeholders oath appointed, 18 Ge. 2. c. 18. 

Statutes of jeofails extended to proceedings on this act, 
18 Ge0. 2. c. 18. ſef?. 15. 

Alterations of the regulations of frecholders votes in 
10 Ann. c. 23, and 12 Am. ft I. c. 5. 18 Geo. 2, c. 18. 
ett. 2, 

# When the county-court is held within fix days after 
receipt of the writ, ſheriff not to adjourn court longer 
than ſixteen days, 18 Geo. 2. c. 18. /edt. 10. 

Sheriff, &c. offending to be indicted, 18 Geo. 2, c. 18. 
ſet. 12. 19 Gen. 2. c. 28. ſet. 8. 

The freeholders oath at eleCtions for cities and tor 7ns, 
which are counties of themſelves, 19 Geo. 2. c. 28. 

Statutes of jeofails extended to proceedings on this act, 
19 Geo. 2, c. 28. ſef?. 11. | 

Elections for cities and towns that are counties, regu- 
lated, 19 Geo. 2. c. 28. | 

Contractors for circulating exchequer bills not dif- 
= ge being members of parliament, 3o Geo. 2. c. 3: 
ef. 107. | 0 

Copholdace not to vote for knight of the ſhire, 31 
20.2, C. 14. 

Statutes of jeofails extended to proceedings on this act, 
31 Geo. 2, c. 14. ſet. 4. 

Members to deliver in their qualifications on oath, 33 
Geo. 2. c. 20. | 

Not to incayacitate the heir apparent of any peer, or 
of any perſon qualified to ſerve as knight of the ſhire, 33 
Ge. 2. c 20. ſed. 3. 

None to vote as freemen at eleQions, but ſuch as have 

en admitted to their freedom 12 months before the 
eleQtion, 3 Geo. 3. Cc. 15. : 

In what manner perſons are to vote in right of an an- 
Nuity or rent-charge, 3 Geo. 3. c. 24+ : 

See Peer, Pyivilege, and 16 Yin. Abr. tit. Parlia- 
ment, ; 

Parliament de la bonde, A parliament fo called in 
Edward the Second's time, to which the barons came 
armed againſt the two Spencers, with coloured bands upon 
their ſleeves for diſtin&tion, Dug. Bar. 2 part. 

Parliamentum diabolicum, Was a parton held at 
Coventry, 38 H. 6. wherein Edward Earl of March (after- 
ward King) and divers of the nobility were attainted. 


ut the acts then made were annulled by the next par- 
lament. ; 


rF AV 
Parliamentum indocoum. W 
Crhnirg 6 if mm, Was a parliament held at 


mMtry, « 4. whereunto, by ſpecial precept to the 
ſheriffs in their ſeveral counties, no lawyer, or perſon 


{killed in the) /aw, was to come; and therefore it was ſo 
called. Waljmg. cap. 412. n. 30. Rot. Parl. 6 Hen. 4. 

Parkſamentum infanum, Was a parliament held at 
Oxford, ann» 41 H. 3. MS. in Bibl. Cotton ſub tit, Vis 
tellius, c. 9, and was fo called, (ſay our Chronicles) be- 
caule the lords came with great retinues of armed men to 
it, and many things were then enated contrary to the 
King's pleaſure, and his royal prerogative. Cowell, ed. 
1727. | 

Parliamentum religioſounm, In moſt convents they 
had a common room, into which the brethren withdrew 
after dinner for diſcourſe and converſation, from whence 
it was called /ocutorium, the parlor, or talking-room : 
And the conference there had was called parliamentum, 
which was ſometimes forbidden to be held, becauſe it in- 
terrupted the more meritorious duties of ſilence and medi- 
tation. Cowell, edit, 1727, _ 

Parol (Loquela), Is a French word. Kitch. fel. 192. 
uſes it for a plea in court. It is ſometimes joined with 
leaſe, as leaſe-parol, that is, leaſe per parol, a leaſe by word 
of mouth, to diſtinguiſh it from a leaſe in writing. Cowell, 
edit. 1727. 

What things may be done by parol or without deed, Stat, 
29 Car. 2, cap. 3.. ſet. 1, enacts, That all leaſes, eſtates, 
intereſts of freehold, or terms of years, or any uncer- 
tain intereſts in or out of lands, tenements and heredita- 
ments not put in writing, and ſigned by the parties ma- 
king them, or their agents authorized by writing, ſhall 
have no greater effect than as eſtates at will. 

Sef. 2. Except leaſes not exceeding three years, where- 
of the rent ſhall be two thirds of the full value. | 


hold or cuſtomary intereſt, ſhall be aſſigned, granted or 


ſupra) or her of law. 

Sef?, 4. No action ſhall be brought; to charge an exe- 
cutor on a ſpecial promiſe to anſwer damages out of his 
own eſtate, 

Or to charge the defendant upon any promiſe to an« 
ſwer for the debt or miſcarriage of another, 

Or upon an agreement or conſideration of marriage, 
Or on any contract of ſale of lands, tenements or he- 
reditaments, or any intereſt concerning them, þ. 

Or on any agreement not to be performed within a 
year after the making, | 

Unleſs ſuch agreement, or ſome note thereof, be in 


writing, and ſigned by the party to be charged, or ſome 
other by him authorized. | 


writing, and ſigned by the party deviſing, or ſome other in 
his preſence and by his dire&tion, and ſubſcribed in his 
preſence by three or four witneſſes, or elſe ſhall be void. 
Se. 6. No ſuch deviſes in writing ſhall be revocable, 
otherwiſe than by writing or burning, tearing or cancel- 
ling the ſame by the teſtator, or in his preſence, and by 
his conſent. 
$22. 7. All declarations or creations of truſts ſhall be 
made by ſome writing ſigned by the party, or by his laſt 
will in writing, or elſe be void. _ | 
Sef. 8. Truſts reſulting by implication of law, or 
transferred or extinguiſhed by a&t of law, ſhall be as if 
this ſtatute had not been made. 

$:8. 9. Affignments of truſts ſhall be in writing, __ 
by the party granting or aſſigning by ſuch laſt will, or 
elſe ſhall be of none effeR. | 
$22. 17. No contra& for the ſale of any goods for 101. 
or upwards, ſhall be good, except the buyer aCtually re- 
ceive part of them, or give ſomething in earneſt, or ſome 
note thereof in writing be made and ſigned by the parties 
to be charged, or their agents. | 
Sz. 22. No will in writing of any perſonal eſtate 
ſhall be repealed by words only, except the ſame be in 
the life of the teftator committed to writing, and read to 


witneſles, 


Se. 3. No ſuch eftates or intereſts, not being copy- 


ſurrendered, unleſs by deed or note in writing, figned (ut 


Se#t. 5. All deviſes of lands or tenements ſhall be in_ 


him, and allowed by him, and that be proved by three 
An 
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An uſe will not paſs by parol without deed ; but the 
Lord Ch. ]. Pemberton ſaid, it would be a good truſt or 
Chancery uſe, if for money. 2 Show. 156. Paſch. 33 
Car. 2. B. R. in caſe of Berris v. Bowyer. | 

A parol releaſe is good to diſcharge a debt by ſimple 
contract. Arg. 2 Show. 417. Mich. 36 Car. 2. B. R. 
in caſe of Howſon v. Denham. : 

A promiſe merely — on both parts ; as if I pro- 
miſe B. 5 5. if he goes to Paul's, before B. goes, I may 
diſcharge him, and ſo ſhall diſcharge myſelf of payment 
of the 5 5. for no debt was yet due, nor any thing exe- 
cuted on either ſide. 3 Lev. 238. Mich. 1 Fac. 2. C.B. 
Mayor, &c. of Scarborough v. Butler. 

An agreement in writing ſince the ſtatute of frauds and 
perjuries may be diſcharged by parol. Fern. 240. Paſch. 
1684. Goman v. Saliſbury. | 

A rent aſſigned in lieu of dower may be by parol with- 
out deed, though it be a freehold, created de novo + And 
though a rent lies in grant, becauſe this is not properly a 
grant, but an appointment. 12 Med, 201. Trin. 101.3, 
Saunders v. Owen. 

Leſſee for years ſurrendered to the leſſor by parol re- 
ſerving rent ; adjudged, this was a ggod reſervation upon 
the contract, and that an action of debt would lie for the 
rent after the firſt day of payment incurred, though the re- 
ſervation was by way of contract, and without any deed. 
3 Salk, 312. pl. 7. 

If one has a bill of exchange, he may authoriſe another 
to indorſe his name upon it by parol, and when that is 
done, it is all one as if he had done it himſelf ; per Hol! 
Ch. J. at Ni/i privs. 12 Med. 564. Mich. 1701. Anon. 

An inſurance was made from Archangel to the Downs, 
and from the Downs to Leghorn ; but there was a paro] 
agreement at the ſame time, that the policy ſhould not 
commence till the ſhip came to ſuch a place; and it was 
held, that the parol agreement ſhould avoid (or defeat) the 
writing ;z cited per Holt Ch. J. as adjudged in Pember- 
zon's time, 2 Salk. 444, 445. December 3. 1703. Bates 
y. Grabham. 

If a thing is granted by a writing, which is grantable 
by parol, it may be revoked by parol. Yid. 10 Med. 74. 
Hill. 10 Ann. B. R. in the caſe of The Queen v, Sutton. 

Deputation of an office is in it's own nature grantable 
by parol, and therefore though it ſhould happen to be 
granted by writing ; yet fince it is in itſelf grantable by 
parol, it may be revoked by parol. 10 Med. 74. Hill. 10 
Anne, B. R. in the caſe of The Pueen v. Sutton. | 

Parol arreſt, Any juſtice of the peace may, by word 
of mouth, authoriſe any one to arreſt another who is guilty 
of a breach of the peace in his preſence, &c. Dalt, 117. 

Parol demurrer, 1s a privilege allowed to an infant, 
who is ſued concerning lands which came to him by de- 
ſcent ; and the court thereupon will give judgment, guod 
boquela predifia remaneat quouſgue the infant comes to the 
age of twenty-one years. And where the age is granted 
on paro] demurrer, the writ doth not abate, but the plea 
is put Fx: die, until the infant is of full age ; and then 
there ſhall be a re-ſummons. 2 Lill. Abr. 280, 2 Inft. 
258, Raſt. Entr. 363. The granting of a parol de- 
murrer is in favour of an infant, and for his benefit, that 
he may not be prejudiced in his right for want of well 
knowing his eſtate, &c. And if his anceſtor dies ſeiſed, 
and the lands deſcend to him, and he enters and takes 
the profits, it would be a prejudice to the infant to loſe 
the poſſeſſion which he hath ; ſo that in that caſe it ſhall 
Ray until his age. 6 Rep. 3- The tenant in an action 
cannot pray parol demurrer, until the infant demandant 
comes of age : this is expreſsly provided for by 6 Ed, 1. 
cap. 2 And it would damage the infant, if he ſhould 
be ſo delayed upon an aQtion brought b him, where an 
eſtate is deſcended to him from his anceſtor. 6 Rep. 3, 5. 
In parol! demurrer when it may be had, if two are 
vouched, and there is parol demurrer for the nonage of 
the one ; it ſhall be for the other alſo. 45 Ed. 3. 23. 
See Age pier, 

Parricide, (Patricida,) Is properly he that kills his 
father, and may be applied to him that killeth his mother. 
Law. Lat, Did. | 
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Parſon, ( dino ) Signifies the reQor of 
He is called perſona becauſe of his office ; 
of the church were to maintain magnam per 
ther, becauſe he is bound by virtue of his o 
payecs ſervire Deo. 
cal courts, &c. 
; Rn wg ( leg ons: perſonagium,) Ts ſometimes 
aken for a dignitary in a church, and 
beaches” KA” Cav, al a9ats 
Parſonage, or Re#ory, Is a ſpiritual  livi 
poſed of land, tithe, and my oblaticns of Fr, abner | 
ſeparated or dedicated to God in any congregation yu 
the ſervice of his church there, and for maintenance of 
the miniſter, to whoſe charge the ſame is committed 
Spelm. De non temerandis Eccleſ”. ; 
- Parſon imparſonee, (Perſona imperſonata,) Ts he that 
is in poſleſſion of a church, whether appropriated, or not 
appropriated. In the New Book of Entries, perſona ſeems 
to be the patron, or he that hath right to give the be. 
nefice, by reaſon that before the Lateran Council, he had 
right to the tithes, in reſpect of his liberality uſed in thz 
erecting and endowing the church, Puafi Alinere per- 
ſonam eccle/ie ; and perſona imperſonata, to be he to whom 
the benefice is given in the patron's right; for we may 
read in the Regi/ter Tudicial, perſonam imperſomatam, for 
the rector of a benehice preſentative, and not appropti- 
ated, fel. 34. And Dyer, fel. 40. num. 72. faith, That 
a dean and chapter be perſons imperſonces of a benefice ap- 
propriated unto them ; and /e/. 221. expreſsly ſhews, 
That perſona imperſonata is he that is inducted, and in 
poſſeſſion of a benefice. So that perſona ſeems to be 
termed 7mperſonata, in reſpect of the poſſeſſion that he 
hath of the beneftice or rectory, be it appropriate, or 
otherwiſe, by the act of another, Co. or Lit, fol. 300. 
Cowell, edt. 1727. LED 
Parſon mortal, The reQor of a church inflituted 
and inducted for his own life, was called perſona mortals; 
and any collegiate or conventual body, to whom the 
church was for ever appropriated, were called per/ma in« 
mortalis. Cowell, edit. 1727. 
Partes finis nihil habuerunt, &e, Is an exception 
ws againſt a fine levied. Co. 3 Rep. fel. 88. The caſy 
of Fines, 
 Participatio, Is the charity ſo called, by which the 
poor are made participes of other mens goods. We read 
it in ſeveral places in the Monaft. 2 tom. pag. 321. 
Parties, Are thoſe which are named in a deed or 
ne, as parties to it 3 as thoſe that levy the fine, and to 
whom the fine is levied : So they that make any deed, 
and they to whom it is made, are called parties to the 
deed. Cowell, edit. 1727. See 16 Vin. Abr. tit. Party. 
Partition, (Partitio,) Is a dividing of land deſcended 
by the Common law, or by cuſtom, among coheirs or par- 
ceners, Where there are two at leaſt ; and this partition is 
made four ways, whereof three are by agreement, the 
fourth by compulſion, The firſt partition by agreement 
is, when they themſelves divide the land equally into ſo 
many parts as they are coparceners, and each to chuſe 
one ſhare or part according to order. The ſecond 15, - 
when they chuſe certain of their friends to make the di- 
viſion for them. "The third is, by drawing lots thus : 
Having firſt divided the land into as many parts as there 
be parceners, they write every part ſeyerally in a diſtin& 
ſcroll, and wrapping it up, throw each of them into a hat, 
baſon or ſuch thing, out of which each parcener draws 
one, according to their ſeniority, and fo the land is ſeve- 
rally allotted. The fourth partition, which is by compul- 
ſion, when one or more of the parceners, by reaſon of 
the refuſal of ſome other, ſues out a writ of Partitimne 
facienda, by force whereof they ſhall be compelled to part. 
In Kent, where the land is of gavelkind nature, they call 
their partition ſhifting, from the Saxon /hiftan, to divide. 
In Latin it is called hercifſere, Partition alſo may be 
made by joint-tenants, or tenants in common by altent, 
by deed, or by writ. 31 H.8.1. 32 ,8. 32 See 
oint-tenants, Parceners, 
Partitione tacienda, (Mentioned in flat. 31 8- 


cap. 1.) Is a writ that lies for thoſe who hold Jands of 
tenements 


a church, 
for the profits 
onam ; Or ra. 
ffice in ropria 


Cowell, edit. 1727. See (Fc cliaſti: 
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nements pro indiviſo, and would ſever to every one his 
rt, againlt him or them that refuſe to join in partition, 
as copartnerss wo in gavelkind, &c. Old Nat. Brev. fol. 
42.. FN. B. fol. 61. See Partition. 

Partners, Are where two or more perſons agree to 
come in ſhare and ſhare alike to any trade or bargain. 
[f there are two partners in trade, and 96 9 iS reco- 
vered againſt one of them, his moicty of the goods in 
partnerſhip only ſhall be taken in execution. Show, Rep. 

See 16 Vin. Abr. tit. Partners. 

Part-9wners, Are thoſe that are concerned in ſhip 
matters, and who have joint ſhares therein, And when 
there are part-owners of a ſhip, the majority may ft her 
out, without the conſent of the reſt; and if they do, 
juch majority run all the hazard, and are to partake of 
the profits. Show. 13, 30. Action lies as well againtt 
the part-owners of a thip, for the lols or ſpoiling of goods 
delivered to the maſter, as againſt the maſter ; for as the 
maſter of a ſhip is chargeable in reſpect of his wages, ſo 
are the part-owners in reſpect of the freight ; but the 
ation againſt the part-owners muſt he brought againſt al] 
of them, or the defendants may take adyantage of it by 
pleading in abatement, &c, Show. Rep. 30, I05. 3 
Lev. 259. 

Party:jury, See Medietas 
lingua. Red ; 

Party:wall. See Buildings, Fire. 

Parviſe, See Pervile, 

Paſcha claulum, T he OZaves of Ea/ler or Low Sur- 
day, which cloſes or concludes that ſolemaity. Die (tal) 
pot paſcha clauſum is a date in ſome of our old deeds : 
And the firſt ſtatute of IVe/tminſter, anno 3 Ed. 1. is faid 
to have been made Lendefmarn de la cluje de Paſche, 1, e. 
The Monday after Eafter week. 

Paſcba Floridiun, Palm-Srunday, or the Sunday before 
Eaſter, when the proper hymn or goſpel ſong was Oc- 
currunt turbe cum floribus & palmis, &c. Cowell, edit, 
1727. 

"Paſchal rents, Are rents or annual duties paid by 
the inferior clergy to the biſhop or archdeacon, at their 
Egfter viſitation, "They are alſo termed Synodals. See 
Synodals, 

Paſcuage, (Paſeuagium. Fr. Paſcage,) Graſing, feeding 
or paſturing of cattle. Afon, Angl. 2 par. fol. 23. a. 
Allo the ſame with mms, nk x: $ 

allage, (Pa/ſagium,) Is a French word, ſignifying 
Mm 'B. +4 won of 4 Ed. 3. cap. 7. and I/e/im, 
2. cap. 25. it denotes the hire that a man pays for being 
tranſported over the ſea, or over any river. Cowell, edit, 
1727. | 

The prices of paſſage at Dover, &c. limited, 4 Ed. 3. 
c. 8, None to paſs out of the realm without the King's 
licence, 5 Ric. 2. ft. 1. c. 2. Reſtrained to Dover and 
Plymouth, 13 Ric. 2. fl. 1. c. 20. Paſlage from Kent to 
Calais reſtrained to Dover, 4 Ed. 4. c. 10. vee 
Rivers, 

Palagium, A voyage or expedition to the Holy Land, 
when made by the Kings of England in perſon, was called 
Paſſugium. Cowell, edit. 1727. 

Palſagio, Is a writ direted to the keepers of the 
ports, to permit a man to paſs over ſea that hath the 
King's licence. Reg. Orig. fol. 193 

Palſator, Is he that has the intereſt or command of 
the paſſage of a river, or the lord to whom a duty is paid 
tor paſſage, Cowell, edit. 1727. POET 
Eu A compound of two French words, viz. 
paſſer, tranſire, and port, portus, a haven. It ſignifies a 
licence made by any that hath authority, for the ſafe 
paſſage of any man from one place to another. 2 E. 6, 
cap. 2, 
_ Paſſiagiarius, A ferry-man. We meet with the.word 
in Thorn's Chronicle, viz. in anno 1287. : 

Paſta, Paſte, or kneaded dough before it is baked. 
Cowell, edit. 1727. 
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alte-board, See Paper. 
aſtitium, A paſture field. Ca/trum Arundel. T. R.E. 


te 


I4 Car, 2. cap. 11. 


ou 


reddebat a quodam molino 4.0 8. &c, & de uno paſtitio 20 8. | 


| 0s ad Gale 761, 
OL, [1 


| that the biſhop preſided ov 


FAV 


Paſtoral ſtaff, The form of 
ſignified refum regimen, 
crooked, and the other part 


it was ſtraight, whic' 
All the top part of it was 
ſharp : The crooked ſignified, 


| | er the people; and the ſh 
ſignified, to puniſh the ſtubborn. Covell edit. 1749; ht 


Paſture, Is generally any place where cattle may feed ; 
and feeding for cattle is called paſture, wherefore we call 
feeding grounds common of paſture: But common of 
paſture is properly a right of putting beaſts to paſture in 
another man's ſoil ; and in this there is an intereſt of the 
lord and of the tenant, JY/ood's Inf. 196, 197. See 
Admealurement, 

Paltus, Is the ſame with procuration, or the proviſion 
which the tenants of the King, or other lords are bound 
to make for them at certain days or ſeaſons, or as often 
as they make a progreſs to their lands: And this in many 
places was turned into money. Hoc modo per @vum libe- 
rabo a paſtu Regis & Reging., Monaſt. 1 tom. 123. 

Patentee, Is he to whom the King grants his letters 
patent. 7 E. 6. cap. 3. 

Patents, See Letters Patent, The form of patents 
of eG of grants and liberties, St. Form. Conceſſ, 
13 Ed. 1. 2. 6. 

Letters patent ſhall not bear date before the day of the 
delivery of the warrant, 18 Hen. 6. c. 1. Patents, before 
the King's title found, void, 18 Hen. 6. c, 6, "The fees 
of the clerk of the fignet, 27 Hen. 8. c. 11. Confir- 
mation of patents, 1 £9. 6. c. 8. Inrolment of part of 
letters patent may be given in evidence, 3 & 4 Ed. 6. c. 4. 
Conſtat or exemplification of part of letters patent may 
be pleaded and ſhewed forth, 13 El. c, 6, 

Patria, Properly ſignifies the country ; but in the law 
it denotes the men of a neighbourhood ; ſo when we ſay 
inquiratur per patriam, we mean a Jury of the neighbour- 
hood. In like manner, A/ſiſa vel recognitio per afſiſam, 
idem eft quod recognitio patriz, Cowell, edit. 1727, 

Patriarch, (Patriarcha,) Is a Greek word ſignifying 
a chief father. Anno 385. In the general council holden 
at Con/lantinople, it was decreed, That the biſhop of Con- 
flantinople ſhould for ever be called a patriarch. 

Patrimony, An hereditary eſtate, or right deſcended 
from anceſtors. The legal endowment of a church or 
religious houſe, was called eccleſia/tical patrimony ; and 
the lands and reverſions united to the ſee of Rome, are 
called St. Peter's Patrimony. Cowell, edit, 1727. | 

Patrinus, A godfather. 1d. 7b. | 

Patron, (Patronus,) Is uſed by the Civil law for him 
that hath manumitted a ſervant, and thereby is both juſtly 
accounted his great benefactor, and challengeth certain 
reverence and duty of him during his life. See the title 
De Fure Patronatus in the Digeſt, with the Feudifts pro 
authore feudi, Hotoman verbo Patronus, in his Comment. 
de verbis feudal”, Both in the Canon and Common law 
it ſignifies him that hath the gift of a benefice ; and the 
reaſon is, becauſe the gift of churches and benefices be- 
longed unto ſuch good men as either built, or elſe endowed 
them with ſome great part of their revenue. The Kin 
is patron paramount of all eccleſiaſtical benefices in England, 
Cowell, edit. 1727, See Advowſon, 

Patten-makers, Shall not make pattens of aſp, 
_ 5. c. 3- May uſe ſuch aſp as is not fit for ſhafts, 
4'Ed: $9; = 

Pavage, ; I ) —_ paid towards the paving 
the ſtreets or highways. Rex (Edw. 1.) conceſſit pavagium 
ville de Huntingdon per quinquennium. Pla. Parl. 35 
Edw. 1. 

Paving, lighting, cleanſing and watching, The 
Strand to be paved, 24 H.8. c. 11. 

Holbourn, and Southwark, 25 H. 8. c. 8. 

High Helbourn, Aldgate and Whitechapel, 32 Hen, 8, 
Cc. I7. 

For other ſtreets in London, 34 & 35 H. 8. c. 11. 

The mayor, &c. of London, my bring water to their 
conduits from Hamſt:ad, &c. 35 H. 8. c. 10, 

Streets near Aldgate to be paved, 13 Eliz. c. 23. 

For the paving of Ipſwich, 13 Eliz. c. 34- 

For paving the Minorities, 25 Eliz. c, 18, 

F T SmY of Chicheſter, 18 Eliz. c. 19. 


For 
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For paving Drury- Lane and St. Giles's,,.3 Fac. 1. c. 22. 
For paving, cleanſing and lighting the ſtreets of London, 
&c. 13 & 14 Car. 2. c. 2. 22 Car. 2. c. 12. ſedt. 5. 
; Powers given to the Lord Mayor and Common Council 
for paving and cleanfing the ſtreets and ſewers in London, 
I9 Car. 2. c. 3. 22 & 23 Car. 2. c 17. 
General powers given for paving and. cleanſing the 
ſtreets of London, Southwark, &c. 2 WW. & M. ft. 2. c. 8. 
For lighting the ftreets of London, &c. 2 WW. & M. 2.2. 
c. 8. ſeft. 15. 9 Geo, 2. c. 20. Repealed, 17 Geo. 2. 
C, 29, h 
For cleaning and paving the ſtreets, 8B & g /F. 3. c. 37. 
For adorning St. Fames's ſquare, 12 Geo. 1. c. 25. 
For paving, &c. the ſtreets of J/e/tmin/ter, 2 Geo. 2. 


C. IT. 
For filling up the channel of Fleet Ditch, 6 Ges. 2. 


Co 22+ 
For paving Oxford-/treet, 8 Geo. 2 c. 8. 
For regulating the watch in St. Fames's JV i/lmin/ter, 
and St. George's Hanover-ſquare, 8 Geo. 2. c, 15, 
Adorning Lincoln's Inn Fields, 8 Geo. 2. c. 26. 
For regulating the watch of St. Martin's in the Fields, 


9 Geo. 2. c. 8. n 
For regulating the watch of St. Paul's, Covent Garden, 


6 Geo. 2. Cc. 13+ | 
For regulating the watch of St, Aargaret's and St. Zohr's, 


IWeftminſter, 9 Geo. 2. 17. 
For regulating the watch in St. Ann's We/tminſter, g 


Geo. 2. «<. 19- ; 

For adorning Red-Lion-Square, 10 Geo. 2. c. 15. 

For regulating the watch, and cleanſing the {treets and 
ſewers in London, 10 Geo. 2. c. 22, 

For regulating the watch in £ly rents, 10 Geo. 2. c. 


25. 
Tf or lighting and watching Spztalfields, 11 Geo. 2. c. 35, 
For adorning Charter-Houſe Square, 16 Geo. 2. c. 6. 
Common Council to order lamps within the city of 
Londen, 17 Ge. 2. £.29. f. I. | 

Carts may be drawn by, three horſes on the paved 
ſtreets, notwithſtanding 2 17. & 17. c, 8. ſet. 19. 10 
Geo. 2. © 33- ſeft. 2. * 

For lighting and watching the pariſh of St, John, South- 
wark, 23 Geo. 2. c. 18. 

For cleanfing and watching St. Martin's in the Fields, 
23 Geo. 2. Cc 35. : 

For lighting and watching Bethnal Green pariſh, 24 
Geo, 2. c. 20. 

For adorning Golden Square, 24 Geo. 2. c. 27. 

For paving and watching St. Margaret's and St. Fobn's, 
Weſtminſter, 25 Ges. 2. c. 23- 

For St. George's, Hanover-ſquare, 26 Geo, 2. c. 97. 
For St. Bartholomew's the Great, London, 28 Geo. 2. c. 


i or St. Mary le Bone, Middleſex, 29 Geo. 2. c. 53. 

For St. John's, Japping, and other pariſhes, 29 Geo. 2. 
£. 87. 

For repairing the pavements belonging to churches, 
markets, &c. I/etminſter, 31 Geo. 2. c. 17. 

For widening the ſtreets and paſlages in London, 33 
Geo. 2. Cc. 30. 


| Inhubitants to be witneſſes, 33 Geo. 2. c. 30. ſe. 3o. 


For paving the ſtreets of //2/tminſter, the pariſhes of | 


St. Giles in the Fields, St. George the Martyr, &c. ex- 
plained by 3 Gee. 3. c. 23. and farther 4 Geo. 3. c. 39, 
For lighting the ſtreets in the borough of Doncaſter, in 
Yorkſhire, 4 Geo. J. Cc. 40. | 
Pauper. See Forma pauperis. By the tat. 11 
Hen. 7. cap. 12, it is enacted in the words following, 
<« Prayen the Commons in this preſent parliament af- 
ſembled, that where the King our Sovereign Lord, -of his. 
moſt gracious diſpoſition, willeth and intendeth indifferent 
Juſtice to be had and miniſtred according to his Common 
laws to all his true ſubje&ts, as well to the poor as rich, 
which poor ſubjets be not of ability, the power to ſue 
according to the laws of this land, for the redreſs of in- 
juries and wrongs to them daily done, as well concerning 
their perſons and their inheritance as other cauſes ; for 
remedy whereof in behalf of the poor perſons of this 
land not able to ſue for their remedy after the courſe of 
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the Common law, be it ordained and 


enaQed, That 


every poor perſon, or perſons, which ha 

ſhall have cauſe of aQtion or aQtions againſt any. —_— 
perſons within this realm, ſhall have, by the difrain 
of the Chancellor of this realm for the time beins ” 
or writs original and writs of ſubpoena, Recording tos 
nature of their cauſes, therefore nothing paying to his hi 4 
neſs for the ſeals of the ſame, nor to any perſon for the 
writing of the ſame writs to be hereafter ſued; and th 
the ſaid Chancellor for the time being ſhall aſſign ſuch of 
the clerks, which ſhall do and uſe the making and wr; 
ting of the ſame writs, to write the ſame ready to be 
ſealed; and alſo learned counſel and attornies for Pw 
ſame, without any reward taking therefore; and after 
the ſaid writ or writs be returned, if it be before the Kino 
in his bench, the juſtices there ſhall aſſign to the ſam. 
poor perſon or perſons counſel learned, by their diſcre- 
tions, which ſhall give their counſel, nothing taking for 
the ſame; and likewiſe the juſtices ſhall appoint attorney 
and attornies for the ſame poor perſon or perſons, and all 
other officers requiſite and neceſſary to be had for the 
ſpeed of the ſaid fuits to be had and made, which ſhall do 
their duties without any reward for their counſels, help 
and buſineſs for the ſame; and the ſame law and order 
ſhall be obſerved and kept of all ſuch ſuits to be made 
afore the King's juſtice of his Common Place and Barons 
of his Exchequer, and all other juſtices in the court of 
record where any ſuch ſuit ſhall be.” | 

Before a perſon is admitted to ſue in forma pauperis, 
he muſt have a counſel's hand to his petition, certifying 
the judge to whom the petition is directed, that he con- 
ceives the petitioner hath good cauſe of aCtion ; he muſt 
alſo annex an affidavit to his petition, that he is not 
worth 5 /. all his debts paid, except wearing apparel, and 
his right to the matter in queſtion. Lil. Reg. 633. 

On motion to diſpauper one who was plaintiff in a 
action, becauſe he had a living of 40 /. per annum ; Tur- 
ton and Gould, juſtices, were againſt it, becauſe he ſwore 
he was in debt more than he was worth ; but Helt Ch. ]. 
differed from them ; for his being indebted, or his eſtate 
being mortgaged, is no reaſon, it is enough that he has a 
conſiderable eſtate in poſſeſſion. 2 Salk, 507, 

A perſon admitted to ſue in forma pauperis, can only ſue 
in that caſe for which he is admitted, & /ic teties quatics, 
Lil. Reg. 633 | 

It ſeems that, after the ſtatutes which introduced coſts, 
neither plaintiffs nor defendants could ſue or defend in 
forma pauperis, for that would be a means of depriving 
the other party of the coſts given him by ſtatute ; and as 
the above-mentioned ſtatute 11 Hen. 7. enables perſons 
only to ſue as paupers; and as the ſtatute 23 Hen. 8, 
hereaſter ſet forth, excepts only plaintiffs who are paupers 
from paying of coſts, it ſeems, that the defendant can- 
not be admitted in a civil ation to defend as a pauper. 
But it hath been adjudged that a perſon may be admitted 
to defend an indictment in forma pauperis for a miſdemea- 
nor, ſuch as a conſpiracy, keeping a diſorderly houſe, 
&c. for in ſuch proceedings there being no colts, the 
judges have a diſcretionary power of admitting or reſu- 
ſing them by the Common law. Paſch. 9 Geo, 2. The 
King v. Wright | 

Alſo by 2 Geo. 2. cap. 28, ſet 8. it is enacted, 
« That in caſe any perſon, arreſted and impriſoned by 
virtue of any writ of capias, or information relating tv 
the cuſtoms, ſhall make affidavit before the judge of 
judges of ſuch court where ſuch ation or information 
ſhall be brought, or before any other perſon commit- 
fioned by ſuch court to take affidavits, that he 1s not 
worth, over and above his wearing apparel, the ſum 
of five pounds (which affidavit the faid judge or judges 
of ſuch court, and ſuch perſon ſo commiſſioned, 1s 2 
are hereby authorized and required to take) and ſuch 
perſon ſhall thereupon petition ſuch court to be admit- 
ted to defend himſelf againſt ſuch ation or information # 
forma pauperis, that then the judges of ſuch court ſhall, 
according to their diſcretion, admit ſuch perſon to &&- 
fend himſelf againſt ſuch action or information in the 
ſame manner, and with the ſame privileges, as the judges 
of ſuch court are by law directed and authorized t0 bn 
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it _ ſubjets to commence ations for the recovery 
'f their right ; and for that end and purpoſe it ſhall be 


the judges. of ſuch courts to affign counſel 
hve, ops Kay ps appoint an attorney ws, clerk of 
= court to adviſe and carry on any legal defence that 
_ perſon can make againſt ſuch action or information z 
hich ſaid counſel, attorney and clerk ſo affigned and 
- :nted, is and are hereby required to give his and their 
Si and affiſtance to ſuch perſon, and to do their duties, 
without fee or reward, EE 
[t is ſaid, that none ought to be admitted to ſue 1m 


;yma pauperis in_an ation on the caſe for words. Lil. 

Reg. 633+ þ*r Wild. 

Alſo it is ſaid, that a perſon who ſues 27 forma paupe- 
7i5 ought not to have a new trial * egy him ; becauſe, 
having once had the benefit of the Kipg's juſtice, he ought 
to acquieſce in it. 1 4fed. 268. per North. 

And it is ſaid, that paupers ought not to be admitted 
to remove cauſes out of inferior courts, but ought to ſa- 
tisfy themſelves with the juriſdiction within which their 
ations properly lie. 1 ad. 368. per North. 

By the orders of the courts, if the party admitted to 
ſue in forma pauperis give any fee or reward to his counſel 
or attorney, or make any contract or agreement with them, 
he ſhall from thenceforth be diſpaupered, and not be after- 
wards admitted again in that ſuit to proſecute zn forma 

uperis., Ord. Cur” 94. 

Alſo if it ſhall be made appear to the court, that any 
perſon proſecuting i forma pauperis hath fold or contract- 
ed for the benefit of the ſuit, or any part thereof, while 
the fame depends, ſuch cauſe ſhall be from tnenceforth 
totally diſmiſſed the court. Ord. Cur” 95. ; 

It 5s faid, that if a pauper gives notice of trial, and 
does not proceed, he ſhall be diſpaupered. 1 Salk. 50b. 
In the ſtatute 23 Hen. 8. c. 15. there is a proviſion, 

« That whoever ſues in forma pauperis ſhall not pay coſts, 

but ſhall ſuffer ſuch other puniſhment as the judge of the 

court ſhall think fit.” | 

But notwithſtanding this ſtatute, if he be diſpaupered 
or nonſuited, the uſual praQtice is to tax the coſts, and 
for non-payment to order him to be whipped. 1 Rel. 
Rep. 2 Salk, 50ob. Stile 386. ; 

A. brought a bill # forma pavperts, to which the de- 
ſendant put in a plea and demurrer, which were both 
over-ruled ; and it was inſiſted upon, that he ſhould not 
have coſts, being at none ; but my Lord Somers, after long 
debate and inquiry of all the ancient counſel and clerks, 
who agreed, that he ſhould have coſts, ordered him his 
coſts like other ſuitors ; for though he is at no coſts, 
or but ſmall coſts, yet the counſel and clerks do not give 
their labour to the defendant, but to the pauper, Abr. 
Eq. 125, 

Pawn, See Cheats, Pledging. 

Pawnage, See Pannage. OE 

Payment, Is the diſcharge of a debt or promiſe. Fohy/. 


What amounts to a payment 3 and what 1s a good plea of 
payment, 


4. paid B. 1001. in redemption of a mortgage; B. 
bids C. put it in his cloſet, which C. did : "Then £4, 
demanded his writings, which B. refuſed to deliver ; 
whereupon 4, required his money again ; B. bid C. 
fetch it, and deliver it back to A. which C. did, and turn- 
edit out on the table for A. to take it in preſence of B. 
this was a good payment of the mortgage ; but 4. re- 
taking the money is accountable to B. for the money as 

.'s own money, Cro. E. 614. Trin, 40 Eliz, B. 
Hewer v, Bartholomew. 

A. brought 1007. to pay to B, C. who was B.'s 
aughter, ſnatched 207. out of the hundred, and went 
Way with it, A. ſhall hot be chargeable with the 20 /, 
till he ſhall recover the ſame of the daughter; and an 
nunction was granted accordingly. Chan. R. 68. 9 

«I, Plomer v. Plomer. : | 
Giving ſecurity for purchaſe money is payment ; ad- 
mitted. Chan, Caſes 9g. Hill. 19 & 20 Car. 2. Sir 
fiſeph Douglas v. Wade. © 

9501. is to be paid by vendee to vendor z vendee by ven- 
U's order pays 500 4, part tg a bond creditor, and takes 


AF 


an aſſignment to himſelf of the bond, and likewiſe pays 
other money to other creditors by vendor's order, but 


took ſecurity for re-payment, on certain conditions, De- 
creed to be no payment to the vendor, fo long as the 
aſſignment of the bond, and the ſecurity of re-payment 
aa HR on oh _ not delivered up to be cancelled. 

in, A. 04. Hill. 25 Car. 2. Magh 11201 
Dn _—_ - 5 g/on and Sitwell y, Fane, 
A note drawn on A. to pay money for value received 
15 a good diſcharge of a Fel As h the note be not paid, 
unleſs the creditor return the bil in convenient time; 
Per Holt Ch. J. Show. 1 55. Paſch. 2 IV. & M. Dar- 
rach v. Savage. | 

A. gives B. a bill of exchange on C, in payment of a 
former debt ; this is not allowable as evidence on no af- 
ſump/it, unleſs paid ; for a bill ſhall never go in diſcharge 
of a precedent debt, except it be part of the coated 
that it ſhould be fo. 1, Salk. 124. 3 IV. & M. Coram 
Holt Ch. J. at Guildhall, Clark v. Mundall. 

The plaintiff was indebted to the defendant upon two 
notes; and the defendant obtained judgment at law 
againit him for the money ; and then deſiring the defen- 
dant's forbearance, he told him that if he would procure 
one Defoy to give him his note for the money, he would 
accept of it, and 'acknowledge ſatisfation on the judgs 
ment, and deliver up the plaintiff's notes; and being to 
go forthwith out of England, he left the plaintiff's notes 
with his agent here, to be exchanged for Defoy's, in caſe 
the plaintiff procured them ; and the plainti accordingly 
procured two notes, payable to the defendant, which he 
delivered to the defendant's agent, and. took up his own 
notes, and the attorney at law ftaid all further proceed- 
ing,, but would not acknowledge fatisfation on the 
judgment, having no orders for it from his client ; and 
before Defoy paid any of the money he failed, and then 
the defendant none at law on the judgment; where- 
upon the plaintiff brought this bill to be relicved, and 
ſuggeſted that he had diſcounted the money with Defay, 
and made him fatisfaftion, but he made no proof of any 
fuch thing, and therefore at the hearing his bill was aif 
miſſed by the Maſter of the Rolls, and this decree was 
affirmed by my Lord Keeper on appeal. Ab. Zqru. Caſes 
146. Hill. 1700. Grubarr v. Gairand, - 

When a merchant draws a bill upon a correſpondent, 
who accepts it, this is payment ; for it makes him debtor 
to another perſon, who may bring his a&tion. 10 Med, 
37. Trin, 10 Ann. B, R. Per Parker Ch. F. in caſe of 
Louviere v. Lauhray, 

In debt upon a ſingle bill, the defendant pleads pay- 
ment without acquittance, upon which ifſue was taken 
and found for the plaintiff, It was held, that payment 
without acquittance is no plea, and fo iſſue was joined 
upon a thing not material; for if the defendant had paid 
the ſum without an acquittance, yet the ſingle bill re- 
mained in force, But there having been an ifſue joined 
upon an affirmative and negative, and found for the 
plaintiff, it was held to be aided by the ſtatutes of jeos 
fails; and plaintiff had judgment, which was affirmed 
on a writ of error. 5 Rep. 43. Mich. 37 & 38 Eliz. 
B. R. Nichols caſe. | | 

In debt upon an obligation the condition was, that the 
defendant ſhould pay from time to time the moiety of all 
ſuch money as he ſhall receive, and give account ; and 
per cur. payment pleaded is good without ſhewing the 
particular ſums; but they agreed, that if the condition 


had been to pay the moiety of, &c. without ſaying from 
time to time it ought to be pleaded ſpecially. x #4 the 
diverſity. Sid. 334. Paſch. 19 Car. 2. Church y, 
Brownewick. 


Stat. 4 & $5 Ann, cap. 16. ſe#F. 12, enacts, That in 
debt on ſingle bill, debt, or ſcire {a0 on judgment, de- 
fendant may plead payment in bar. In debt on bond, 
if the defendant before ation brought hath paid the prin- 
cipal and intereſt due by the defeaſance or condition, tho' 
ſuch payment was not made ſtriftly according to the con- 
dition or defeaſance, yet it may be pleaded in bar, and 
ſhall be as effeual as if the money had been paid at the 


day and place, according to the condition, and had been 
ſo pleaded, | 


Peace, 
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Peace, (Pax.) In the general fignification is oppo- 
fite to war or ſtrife : But particularly with us it intends 
a quiet and harmleſs behaviour toward the King and his 
people. Lamb, Eirenarch. lib. 1. cap. 2. pag. 7. And 
if any man goes in danger or harm or bodily prejudice 
from another, and makes oath of it before a juſtice of 
peace, he ſhall be ſecured by good bond, which is called 
binding to the peace. Lamb. Eiren, lib. 2. cap. 2. pag. 
77. Cromp. Juſt. of Peace, fol. 118. and 129, And allo 
frank-pledge and conſervator of the peace, Time of peace 
is when the courts of juſtice are open, and the judges 
and miniſters of the ſame may by law protect men from 
wrong and violence, and adminiſter juſtice to all. C9. on 
Lit. fel. 249. 

Breakers of the peace to be impriſoned, and to find 
ſureties, &c. 2 Ed. 3. c. 6, 34 Ed. 3. c. I. 

Other ſtatutes enforcing the keeping of the peace, 1 R. 
2. 6-0; 131. 4: & 1. 444-4. 61:7 HH. 4 6 I 

Recognizances for keeping the peace to be certified to 
the quarter-ſefſions, 3 H. 7. c. 1. 

The Chancery and King's Bench reftrained from 
granting proceſs of the peace or behaviour without mo- 
tion and affidavit ; and to give coſts and damages to per- 
ſons wrongfully vexed by ſuch proceſs. 21 Jac. c. 8. 

» 2, 
g Reftrained from granting ſuper ſedeas's, unleſs the pro- 


ceſs is granted in the manner required by the ſtatute, 21 


Fac. 1. c. 8, 

To puniſh inſufficient ſureties. 21 Jac. 1. c. 8. ſed. 
5. See Surety. | 

Peace-officers. Actions againſt peace-officers made 
local. . 21 Fac. 1. c 12. 


Peace of God and the church, (Pax De: & EZccle- | 


fie,) Was anciently uſed for that reſt and ceflation which 
the King's ſubjefts had from trouble and ſuit of law be- 
tween the terms, Tempus dicitur cultui divino adhibitum, 
eaque appellatione emnes dies domanict, feſta & vigilia cen- 
ſentur. Spelman. See Uacation, | 

Peace of the King, (Pax Regis, mentioned in ſtat. 
6 R. 2. flat. 1. cap. 13.) Is that peace and ſecurity, both 
for life and goods, which the King promiſeth to all his 
ſubjects, or others taken into his protetion. See Suit of 
the King's peace, T his point of policy ſeemeth to have 
been borrowed by us from the Feudi/s, which in the ſe- 
cond book of the Feuds, cap. 53. intitled, De pace tenenda, 
&c. Hotoman proveth. Of this Hoveden ſetteth down di- 
vers branches Par. peter. ſuorum Annal. in H. 2. fol. 14.4. 
and 330. There is alſo Peace of the Church, for which 
ſee Sanctuary. And the Peace of the King's highway, to 
be free from all annoyances and moleſtation. See UUlat: 
ling-{treet, The peace of the plough, whereby the plough 
and plough-cattle are ſecured from diſtrefles ; for which 
ſee F. N. B. fol. go. So fairs may be ſaid to have their 
peace, becauſe no man in them may be troubled for any 
debt elſewhere contracted. Cowell, edit. 1727. 

Pearls, May be imported or exported, duty-free, 6 

"x op as oy | 

Pearl-aſhes, To what duties liable, 10 & 11 7/7ll, 3. 
6. 21. ſect. 30. 

Pearl-barley, To what duties liable, 22 Car. 2. 


c. 13. ſedt. 3. 


- 


ecia, A piece, or final] parcel of ground. Parech. 
Antiquit. þ. 240. ' 
Pears, See Fruit, 
| em See Tom. 
ectozale, A word often met with in old writings. 
Moſt authors agree, that it is the ſame with that garment 
called Rationale, which the high-prieſt of the old law wore 
on his ſhoulders, as a ſign of perfetion. *T'is worn alſo 
by the high-prieſt of the new law, as a ſign of the great- 
eſt virtue, ue gratia & ratione perficitur ; for which 
reaſon it is called Rationale, *Tis by ſome taken to be 
that part of the pall, which covers the breaſt of the prieſt, 
and from thence it is called Pe&orale, But all agree that 
it is the richeſt part of that garment, embroidered with 
gold, and adorned with precious ſtones. Cowell, edit, 


1727. 
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Pectozel, (Mentioned in ftat. 14 Car, » cap 
. fro 07s: 8. CAP. 3:): Ars 
m_ _ the breaſt, a breaſt-plate, derived from peetus, a 

Peculiar, (Fr. peculier, private,) Sipnifies ls 
pariſh or church, that hath Cries within NE 
probate of wills, &c. exempt from the ordinary, and the 
biſhop's courts. The King's chapel is a Royal peculj 4 
exempt from all ſpiritual juriſdiQtion, and reſerved to th 
viſitation and immediate government of the King hi ; 
ſelf, who is ſupreme ordinary, It is an ancient ociviless 
of the ſee of Canterbury, that wherever any manors or = x 
vowſons do belong to it, they forthwith become exem . 
from the ordinary, and are reputed peculiars, Cond 
edit. 1727. ; 

The court of peculiars is that which dealeth in certain 
pariſhes, lying in the ſeveral dioceſes; which pariſhes are 
exempt from the juriſdiction of the biſhops of thoſe dig. 
ceſes, and are peculiarly belonging to the archbilhop of 
Canterbury, within whoſe province there are 57 ſucq pe- 
culiars ; tor there are certain peculiar jurifdiftions belgr,g. 
ing to ſome certain pariſhes, the inhabitants whereof are 
exempt ſometimes from the archdeacon's, and ſometimes 
trom the biſhop's juriſdiction. Gedolph. Rep. 119. cap. 11 
/« 16. See 16 Vin. Abr. tit, Peculiars, : 

Pecunia, Properly money, but was anciently uſed for 
cattle, and ſometimes for other goods as well as money 
So we find often in Domeſday, Paſtura ibidem ad pecuniam 
ville, that is, paſture-ground for the cattle of the village, 
And in Emendat. I/illiehni Primi ad Leg. Edw. Conf. In- 
tenti fimus etiam ut nulla viva pecunia vendantur, aut emans 
tur mſs infra cruitates, & hec ante tres fideles teſtes. And 
Leg. Edw. Conf. cap. 10. Yui habuerit 3o denariatos vive 
pecuniz. Cowell, edit. 1727, 

Pecunia eccletiae, Was anciently uſed for the fate of 
the church. See Tulefley's Animadv. on Selder'”s Tithes, 

Pecunia ſepulchzalis, (LL. Canuri, fel. 102.) Was 
money anciently paid, to the prieſt at the opening the 
grave for the good and behoof of the deceaſed tou]. This 
the Saxons called Saulſcead, Saulſcot, and anime ſymbolum, 
Spel. de Concil. T. 1. f. 517. 

Pedage, (Pedagium,) Signifies money given for the  } 
paſſing by toot or horſe through any country : Papilla Ocui!s, 
part. 9. cap. 7. Cowell, edit. 1727. 

Pedale, A foot-cloth, a carpet, or piece of tapeſtry, 
laid on the ground to tread on for greater flate and cere- 
mony. Cowell, edit. 1727, | 

Fevis abſciſſio, Cutting off the foot was a puniſh- 
ment formerly inflicted here z as appears by the laws of 
IWilliam the Conqueror, and by Ingulphus, and other au- 
thors, viz. [nterdicimus ne quis occidatur vel ſuſpendatur pro 
aligua culpa, ſed eruantur oculi, abſcindantur pedes, vel tc- 
ticuli, vel manus. Leg. Will, cap. 79. So in Jngulphus, 
pag. 856. Sub pena perditionis dextri ſui pedis. Flea, 
lib. 1. c. 38. Bratton, lib, 3. cap. 32. Adonaft, 1 tom. 
pag. 106. 
| Pavnes, Foot-ſoldiers, Simeon of Durham, ami 
Io85, | : ; 

Pedlars. See Hawkers, | | 

Peer, or Pier, (Pera, Fr. pierre, ſaxum, quod e ſaxis 
fieri ſolebat,) 1s a fortreſs made againſt the force of the lea, 
or great rivers, for the better ſecurity of the ſhips that lic 
at harbour in any haven. So is the peer of Dover deſcri- 
bed in Cam. Britan. þ. 259. anno 14 Car. 2. cap. 27. The 
haven and peer of Great Yarmouth, mentioned 22 Car. 2+ 
cap. 2. 

Peerage, A duty or impoſition for maintenance of 2 
os peer. Alſo the dignity of the lords or peers of the 
realm, | 

Peers, (Pares,) Signify in our Common law, thoſe 
that are impanelled in an inqueſt upon any manz for the 
convicting or clearing him of any offence, for which - 
is called in queſtion ; and the reaſon thereof is, becaui® 
the courſe and cuſtom of our nation is to try every ws 
in ſuch a caſe by his equals, or peers. J/e/im. 1. 40P: ; 
So Kitchen uſeth it, fol. 78. in theſe words, Mais } : 

- . : , in this 
amerciament ſoit affirre per pares. And this word 


| ſenſe is not in uſe with us only, but with other —_ 
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alſo. For Pares ſunt convaſſalli quorum ſententio vaſallus | 


mmiam eſt. condemnatus. Bartilayus de Regno, 
oye go 2. & pares ſunt qui ab paar ino feudum 
i, Lib. 1. Feudor. cap. 26. Cowell, elit I727. 
Peers of the realm, ( Pares regn:, proceres,) Are the | 
nobility of the kingdom, and lords of parliament 3 who 
are divided into Dukes, Marquiſes, Earls, Viſcounts, and 
Barons : And the reaſon why mY are called peers, is, for 
that notwithſtanding there be a diſtinction of dignities in 
our nobility,” yet in all publick aftions they are equal ; 
as in their votes of parliament, and in paſſing upon the 
{rial of any nobleman. S. P, C, lib. 3. And this appel- 
lation ſeems to be borrowed from France, and from thoſe 
twelve peers that Charlemain inſtituted in that kingdom, 
of whom you _ may read Vincent. Lupanus de Magift. 
France, lib. 1. ” Pares Franciz, And tho' we have 
borrowed the appellation, and applied it with ſome reaſon 
to all lords of parliament, yet we have no ſet number ; 
for our nobles may be more or leſs, as the King pleaſeth, 
Cowell, edit. 1727. See Nobility. 


1. Of the privilege of peers; and proceedings at law and 
in equity againſt th:m. 
- 2. In what caſes peers 
degraded. 

' 43. Of the trial of peers, and the order and 


trial. 


are to be. ſworn; and for what 


proceſs of 


1. Of the privilege of peers ; and proceedings at law and 
in equity againſt them. | 


A bill of Middleſex was iſſued out of B. R. by an at-' 
torney of the court againſt the Counteſs of ZZ. which 
was diſcharged by ſuperſedeas without pleading ; becauſe 
jt appeared by the record that ſhe was a peereſs, and the 
attorney was committed for ſuing out the proceſs. Lent. 
298. Trin, 28 Car. 2. Anon. | — 

Widows of peers are to have the privilege of peers not' 
to be arreſted ;z but as to privilege ' of parliament, it was 
determined both ways in 1676. See 2 Chan, Caſes 224+ 
Anon', =_ | TILL 

In &eAment a ſpecial verdiQ was found on a trial at 
bar, and thereupon judgment for the defendant, and coſts 
taxed ; and after afhdavit of the demand of the coſts, a 
motion was made for an attachment againſt the Dutcheſs, 
(the Duke being dead) ſhe being one of the leſſors, for 
non-payment of coſts; and it was alleged, that if the 
court did not grant it, the defendant would be remedileſs ; 
for tho in other caſes a diftringas iſſues againſt peers, bs 
in this caſe no proceſs can go but an attachment. But 
the court refuſed to grant an attachment againſt the 
perſon of the Dutcheſs, but ordered her to ſhew cauſe 
why an attachment, as to her goods and chattels, ſhould 
not be iſſued ; which rule was afterwards made abſolute. 
Rep, of Prag. in C. B, 7, 8. Hill. 12 Ann. 1713 
Thornby, on the demiſe of the Duke and Dutcheſs of Hamul- 
ton, y. Fleetwood. DO AN ET TOY” 

A peer, or lord of parliament, cannot be an approver ; 
for it is againſt Magna Charta for him to pay a coroner, 
+0 129. cap. 56, 2 Hawk. Pl. C. 205. cap, 24. 
ett, E . s 


In caſe; of goods of a peer taken on a foreign attach-' 
ment, and removal of the cauſe into C. B. he muſt find 
bail, and the bail ſhall be liable to pay the condemnation. 
And for execution on a ftatute ſtaple, merchant, on the' 
ſtat. of Aon Burnel, or on the fiat. of 23 H, 8. the 
body of a baron ſhall be taken in execution ; for by theſe 
liatutes ſuch perſons were not exempted. . 2 Le. 173. 
pM. 209. Trin. 29 Eliz. C. B. Harris v. Lord Mountjoy. 

It was held, that a nobleman ſhall be bound with his 

all in a recognizance to render his body ; and that upon 
the ſtat. of 13 £4. 1. if he hath not goods or lands, his 
body ſhall be taken in execution ; for the law in ſuch caſe 
excepts only clerks. 4 Le. 6. 29 Eliz. in C. B. Anon. 

If a bill in Chancery be exhibited againſt a. peer, the 
courſe is firft for my Lord Keeper to write a letter to 
him ; and if he. doth not anſwer, then a: /ubpana ;. then 


an order to ſhew cauſe why a ſequeſtration ſhould not go 
Ver, II. 


pl. 98 
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and if he ſtill ſtands out, then a ſequeſtration. Becauſe 
there can be no proceſs of contempt againſt his perſon, 
2 Vent. 342. Mich. 22 Car. 2, Anow”, | 

If during the time of privilege, you want to proceed 
immediately againſt a privileged perſon, you muſt either 
get him to agree to waive his privilege, which in moſt 
caſes (if he be a man of honour, &c.) he will not refuſe ; 
or you may petition the houſe where he ſits, that he may 
do ſo, and then he ſeldom refuſes it; or if he does, the 
houſe, if it ſee cauſe, will order him to waive his privi- 
lege. Curſ. Chan. 499. cap, 18. 

Note ; If the waiver of privilege be of his own gene- 
rofity, or a voluntary aR, it is neceſſary that you have it 
under his hand, or his folicitor's hand, for your indem- 
nity ; for parol waiver, in ſuch caſe, will not be ſufficient, 
Cry. Canc, 499. cap. 18, | 

t is ſaid, if a truſtee be made a defendant here, he ſhall 


not have privilege, though he be a member of parliament, 


uere, Curſ. Canc. 499. cap. 18. 
Ve ine is the GR provch againſt a peer on an in- 
formation for an intruſion on the King's lands, or for a 
trover and converſion of the King's goods. 2 Hawk, P!. 
C. 284. cap. 27. ſet. 12. cites Co, Ent. 387. 


2. In what caſes peers are to be ſworn ; and for what 
deg r ade d. | | . F | 


In the pleas of parliament, 18 E4. 1. between the Earl 


| of Glouce/ter and Earl of Hereford, Fohn de Haſting a 


baron, upon long debate whether he ought to be ſworn 


| becauſe he was a peer of the realm, it was reſolved, that 


he ought to Jay his hand to the book. The like was re- 
ſolved, 10 Car. in B. R. by the court where the Lord 
Dorſet's teſtimony was requiſite. See D, 314. b. marg. 


A bill was againſt a peereſs to diſcover deeds, ſhe an- 
ſwers on her honour, and confeſſes deeds, She ſhall pro- 
duce them only upon her honour, and not on oath, 
Ch. Prec. 92, Paſch. 1699. Duke of Hamilton v. Lady 
Gerrard. © | OS? ok at 
Where a peer is to anſwer to a bill, his anſwer put 
in on his honour is ſufficient ; but where a peer is to an- 
ſwer interrogatories, to make an affidavit, or be examined 
as a witneſs, he muſt be on his oath; per Harcourt 
Lord Keeper. 2 Salk. 513, in Canc. Sir Thomas Meers 
v. Lord Sturton, L 

George Nevil, Duke of Bedford, was degraded by force 
of an act of parliament, 16 Zune, 17 Ed. 4. which a, 
reciting the making of the ſaid Sir George Duke, doth 
expreſs the cauſe of his degradation, in theſe words, v:z. 
And foraſmuch as it is openly known, that the ſaid George 
hath not, nor by inheritance may have any livelihood to 
ſupport the ſaid name, eſtate and dignity, or any name of 
eſtate ; and oftentimes it is ſo ſeen, that when any lord 
is called to high eſtate, and hath not convenient livelihood 
to ſupport the ſame dignity, it induceth great poverty and 
indigence, and cauſeth oftentimes great extortion, em- 
bracery, and maintenance to be had, to the great trouble 
of all ſuch countries where ſuch eſtate ſhall happen to be. 
Wherefore the King, by advice of his lords ſpiritual and 
temporal, and by the commons in this preſent parliament 
aſſembled, and b the authority of the ſame, ordaineth, 
eſtabliſheth and enateth, That from henceforth the ſame 
creation and making of the ſaid Duke, and all the names 
of dignity given to the ſaid George, or to Fohn Newil his 
father, be from henceforth void and of none effe, Ec, 
In which a& theſe things are to be obſerved : Firſt, That 
although the Duke had not any poſſeſſions to ſupport his 
dignity, yet-his dignity cannot be taken from him without 


| an a& of parliament. Secondly, The inconveniencies do 


appear, where a great ſtate and dignity is, and no live- 
lihood to maintain it. Thirdly, It-is good reaſon to take 
away ſuch dignity by act of parliament, and therefore the 
ſaid a&t of the 28 Hen. 8. ſhall be expounded, according 
to the general words of the writ, to take away ſuch in- 
convenience, 12 Rep, 106, 107. in the Earl of Shrew/- 
bury's caſe. | Ec j $5 
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| and ſubſcribing and repeating the Teſt enjoined by 30 


England for the day of the arraignment, who before the 


” KV 


4. Of the trial of peers, and the order and proteſs of 
tal. | 


All the barohs of Es ſhall be tried for treafon, 
felony, miſprifion, or as acceſlary, at the ſuit of the King, 
by their peers. By Magna Charta 9 H. 3. 39. Non ? ug 
per eum ibimus, &c. niſi per legale judictum parium ſu 
rum. 2 Inſt. 49. 9 Co, 3o. b. Sta. 152, 153. 50 
all of the nobility, who are peers of parliament, So by 
the Common law, which is now affirmed by the ftat. 
20 H. 6. cap. 9. All dutchefles, counteſſes and baro- 
neſſes, who are noble by deſcent, creation or marriage. 
2 Infl. 50. And marchioneſſes and viſcounteſſes, &c. 
though not named by the ſtat. 20 H. 6. 9. 2 Int. 50. 
So the queen conſort, or dowager. 2 In/t. co. And a 
peer cannot waive his tria] by his peers. Kel, $56. in 
marg. Mod, 621. 1 Tr. 265. 2 Ruſh. 94. 

But the nobles of another kingdom, or who are not 
barons of our parliament, ſhall not be tried by the peers 
of parliament. By the Common law, confirmed b 
parliament, 4 Ed. 3. 2 Inft, 50. 7 Co. 15, 16. Cal. 
vin, 3 Inſt, 30. Nor a woman, noble by marriage, who 
has loſt her dignity by ſubſequent marriage under the de- 

ree of nobility. 2 1n/t. 50. N6r an archbiſhop or bi- 
Hap 3 for they are not. peers inheritable, Sheld. J. P. 
If he be not accuſed in parliament, 4 Seld. 23 vol. 2. p. 
1541. 3 1rft, 30. For they make proxies after plea, 
and withdraw themſelves. 3 Inſt. 31. So a baron of 
parliament ſhall not be tried by his peers in an appeal, 


which is the ſuit of the party. 2 fl. 49- 9 Co, 30. b. 
3 {ft. 3 


Sta. P. C. 152.a. 10 Ed. 4. 6. 6. 

By ſtat. 7 IV. 3. cap. 3. /- 10. it is enacted, That 
upon the trial of any peers or peereſles, either for treaſon 
or miſpriſion of treaſon, all the peers who have a right 
to ſit and vote in parliament, ſhall be duly ſummoned 20 
days at leaſt before the tcial, and every peer ſo ſummon- 
ed and appearing ſhall vote in the trial, firſt taking the 
oaths of allegiance and ſupremacy required by 1 J/. & 17. 


Car. 2. 

Seat. 11. Provided, That this a&t ſhall not extend to 
impeachments or other proceedings in parliament. 

$2. 12. Nor to the treaſons of counterfeiting the 
coins the Great ſeal, Privy ſeal, Sign manual or Privy 

net. 

> By the 6 Ann, cap. 23. f. 12. Peers ſhall be indicted 
in Scotland as in England. 

If a peer be impleaded by a commoner, .yet ſuch cauſe 
ſhall not be tried by peers, but by a jury of the coun- 
try; for though the peers are the proper pares to a lord of 
parliament in capital matters, where the life and nobility 
of a peer is concerned ; yet in matter of property, the 
trial of fa&t is not by them, but by the- inhabitants of 
thoſe counties where the facts ariſe, ſince ſuch peers li- 
ving through the whole kingdom could not be generally 
cognizant of fats ariſing in ſeveral counties, as the in- 
habitants themſelves where they are done ; but this want 
of having noblemen for their jury was compenſated as 
much as poſſible by returning perſons of the beſt qua- 
lity; therefore a knight is neceſſary to be ſummoned in 
any cauſe where a peer is party. G, Hift, C: B. 78, 79. 
cap. 8. | | 
It has been adjudged, that if a peer on an arraignment 
before the lords refuſe to put himſelf on his peers, he 
ſhall be dealt with as one that ſtands mute ; for it is 
as much the law of the land, that a peer be tried by his 
Peers, as 2 commoner by commoners ; yet if one who 
has a title to peerage, be indicted and arraigned as a com- 
moner, and plead Not guilty, and put himſelf upon his. 
country, it has been adjudged, that he cannot afterwards 
ſuggeſt that he is a peer, and pray a trial by his peers. 2 
Hawk. Pl. C. 425. cap. 44+ /. 19. 4 

The order and proceſs of this trial appears anno 1 FH. 
4. 1. and anno 13 H.8. 13. That when a lord of the 
parliament is to be arraigned of treaſon or felony, of 
which he is indicted, the King by his letters patents ſhall 
make one great and ſage lord 'to be the High Steward of 
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is appointed to ſerve him during the time of his 6... 
ſion) to cauſe to come before. him twenty * one 
lords of the parliament at the ſame day ; and we, 4 
day when the Steward ſhall be under the cloth of 6 * 
upon the arraignment of the priſoner, and has cauſed ty 
be read his commiſſion, the faid ſerjeant ſhall return the 
ſaid precept, and the lords ſhall be thereupon demanded. 
and when they have appeared, and are ſeated jn their 
places, the conſtable of the Tower ſhall be demanded to 
bring his priſoner to the court, who ſhall be conduQed 
by him to the bar, and then the ſaid High Steward ſhall 
ſhew to the priſoner the cauſe for which the King has 
aſſembled there the lords and him, and command him to 
anſwer without any dread, and thereupon ſhall cauſe the 
clerk of the crown to read the indiftment to him, and 
to demand of him if he be guilty or not, to which af. 
ter he has anſwered Not guilty, the clerk ſhall demand 
further of him how he will be tried? To which he mz 
ſay, by God and his peers ; and immediately upon hg 
the ſerjeants and - King's attorney ſhall give evidence 
againſt him ; to which, when the priſoner has anſwered 
the ſaid conſtable ſhall be commanded to retire with the 
faid priſoner from the bar to ſome place for the: time that 
the lords ſecretly ſhall take in the faid coutt together ; 
and thereupon the lords ſhall riſe from their places, and 
conſult together, and that which they do they do upon 
their honour without any oath to be adminiſtred to them; 
and when all of them, or the greater part of them, are 
agreed, they ſhall return to their places, and ſet them« 
ſelves; and then the High Steward ſhall demand of the 
youngeſt lord by himſelf, If he who is arraigned be gui:ty 
or not? and ſo of him. who is next to the youngeſt, and 
ſo of the reſt ſertatim, till he has peruſed all; and each 
of the lords ſhall anſwer by himſelf; and then the ſaid 
Steward ſhall ſend for the ſaid priſoner, who ſhall be 
brought back to the bar, to whom the ſaid Steward ſhall 
rehearſe the verdict, and give judgment accordingly, 
__ PI. C. 152. lib. 3. cap. 1. See 16 Vin, Abr. tit, 
eer. 
Peereſs, A dignity may be obtained by marriage ! 
As, if a duke, matyuis, earl, &c. marries, the wife 
ſhall be noble for her life. Co. Lit. 16. b. And ifa 
woman marries a duke, who dies, and afterwards ſhe 
marries a baron ; yet ſhe continues a dutcheſs. Co. Lit. 
16. b. 2 Inft. 50. If a duke, earl, &c, who has the 
dignity in fee, has not a ſon, but ſeveral daughters ; the 
King may confer the dignity on him who marries any of 
the daughters, as he pleaſes. 12 Co. 111. But if a wo- 
man; noble by marriage, afterwards takes a huſband un- 
der the degree of nobility, ſhe ſhall loſe her nobility. Ce 
Lit. 16. b. 2 Inſt. ro. Dyer 79. b. Ow. $1. Other- 
wiſe if a woman, noble by deſcent, takes a huſband not 
noble. Co. Lit. 16. b. 2 Inft. 50. or Brook, Ow. 82. 
Or if a Queen Dowager takes a huſband, noble or not 
noble : For ſhe by her ſubſequent marriage ſhall not loſe 
her dignity. 2 In/t. 50. Yet if a womany noble by 
deſcent, marries to an inferior degree of nobility, as, if 
the daughter of a duke marries a baron, ſhe ſhall have 
precedence only as a baroneſs. Ov. 82. 
eine fort & dure, ſee Pajne fort 4 dure. 

| Peiſa,- A pound weight; it was anciently uſed for 
pondus, ' Cowell, edit. 1727. - 

| big A peel, a pile, a fort, The citade) or caſtle 
in the I/le of Man, was by this name granted to Sir 70 
Stanley, Pat. 7 H. 4. m. 18. 

| Pelfe and Helfre, (Pelfra) In time of war the Earl 
Marſhal is to have of all preys and booties, all the gelded 
beaſts, except ſheep, hogs and goats ; which is called pel- 


fre. Cowell, edit. 172 


| Pellage, ( Rot. Part. 11 H, 4.) The cuſtom or duty, 
paid for ſkins, pelts, or leather. . 
Pellicia, A pilch, Tunica vel indumentum pelliceum 
hinc non, a ſur-pilch, or ſur-plice. Spelman: 
Pelliparius, (Pat. 15 Edw. 3. pag. 2. mM: 45) A 
leatherſeller or ſkinner. 
ellota, (Fr. Pelote) The ball of the foot. See © 
Inſt. par. 4. fel. 308. | : ns 
Pelt:wool, Is the woo! pulled off the ſkin, or pelt 0 


ſaid day ſhall make precept to his ſerjeant at arms, (who 


dead ſheep. 8 7, 6, cap. 22, 'Pembyokc 
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ke College in Oxford, The maſter intitled to 
Rover go Ayn of Chet, 12 Ann. >|. 2. c. 6; 
bem, Signifies a high mountain, as Mr. Camden tells 
us in his Britannia, It was ſo called by the Britains ; and 
not only by them, but by the old Gays : From whence 
hoſe high hills, which divide France from [taly, are called 
Appemmunes- Cowell, edit. 1727. 
laws, Are of three kinds, viz. Pana pecunia- 
76 corporalis, and pena exilii. Cro, Jac. 415. And 
od ſtatutes have been made _ many and various oc- 
cafions, to puniſh and deter oftenders 3 and they ought 
to be conſtrued ſtriftly, and not to be extended by equity, 
but the words of them may be interpreted beneficially ac- 
cording to the intent of the legiſlators. 1 1n/?. 544 268. 
where a thing is prohibited by ſtatute under a penalty, 
if the penalty, or part of it, be not given to him who will 
ſve for the ſame ; it goes and belongs to the King, Raft. 
Entr. 433- 2 Hawk. 265. . But the King cannot grant 
to any perſon, any penalty or forfeiture, &c. due by any 
ſtatute, before judgment thereupon had ; though after 
plea pleaded, juſtices of aſliſe, &c. having power to hear 
and determine offences done againſt any penal ſtatute, 
may compound the penalties with the fer (bran by vir- 
tue of the King's warrant or privy ſeal. Stat. 21. Fac. 1. 
<3. There are pevaltics ordained by ſeveral penal acts 
of parliament, to be recovered in any court .of record ; 
but this is to be underſtood only of the courts at YVe/imm- 
fer, and not of the courts of record of inferior corpora- 
tions: Fenk. Cent. 228. See Statutes, 

Yenalty of bonds, &c. If a man brings an ation 
of debt upon a bond for performance of covenants, the 
plaintiff ſhall recover the whole penalty of his bond z be- 
cauſe in debt, the judgment muſt be according to the de- 
mand, and the demand is to be for the whole penalty ; but 
upon the defendant's bringing a bill in equity, and pray- 
ing an injunCtion to the ſuit at Common law, the court 
of equity uſually grants it till the hearing of the cauſe 
and upon hearing of the cauſe, they will continue the 
injunRion farther, and order a trial at law on a guantum 
damnificatus, for the jury to find what damages the plain- 
tif received by reaſon of the breach of covenants, &c; 
And they farther order, that after ſuch verdict given at 
the Common law, both parties ſhall reſort back for the 
decree of that court : So that here muſt be ſeveral aQions 
and ſuits at law and in equity z whereas a bare action of 
covenant, without ſuing for the penalty of the bond, 
will make an end of the buſineſs in leſs time, and for a 
much leſs charge. 2 Lill. Abr. 288, 289. A*gperſon 
deing intitled to the penalty by law, a court of equity 
will not relieve againſt it, without paying principal, _ 
reſt and coſts ; and where a penalty is recovered at la 
and paid, Chancery may decree the party to refund all, 
except the principal and intereſt, &c; Chan, Rep. 437: 
This court will not: generally carry the debt beyond the 
penalty of a bond : Yet where a- plaintiff came to be re- 
lieved againſt ſuch penalty, though it was decreed, it was 
0n the payment of the principal money, intereſt and coſts ; 
and notwithſtanding they exceeded the ponegnege ty was 
affirmed. 1 Vern, 350. Abr. Caf. Eq. 92. 16 Vin, 
abr. tit. Penalty. v4 : of 

Penance, Is an (eccleſiaſtical puniſhment, uſed in the 
diſcipline of the church, which doth affe&t the body , of 
the penitent ; by which he is obliged to ou a publick 
latifation to he church, for the ſcandal he hath given 

y his evil example. So in the primitive times, they 
Wzre to give teſtimonies of their reformation, before they 
were re-admitted to partake of the .myſteries of the 
Church, In the caſe of inceſt, or incontinency, the fin- 
ner is uſually injoined to do a publick penance in the ca- 

ral, or pariſh church, or. publick market, barelegged 
and bareheaded, in a white ſheet, and to make an open 
confeſſion of his crime in a preſcribed form of words ; 
Which is augmented or moderated according to the qua- 
lity of the fault, and the diſcretion of the judge. 

So in ſmaller faults and ſcandais, a publick fatisfaftion 
or penance, as the judge ſhall decree, is to be made be- 
fore the- miniſter, churchwardens, or ſome of the pa- 
tſhioners, reſpe& being had to the quality of the offence, 


| 
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and circumſtances of the fat; as in the caſe & defama- 
tion, or laying vialent hands on a miniſter, or the like, 


| God. Append. 18, See Prohibition, | 


Penance, At Common law, where a perſon ſtand 
mute, See Paine fort & dure, 
Mi. « 159perongy A pehon, or enſign-bearer, Cowell, edit. 
enny-poſt; See Poſt, 
enny-weight, As every pound contained twelye 
ounces, each ounce was formerly divided into twenty parts, 


called penny-weights ; and though the penny-weight be. 


altered, yet the denomination till continues. Every 
penny-weight is ſub-divided into twenty-four grains. 
Cowell, edit. 1727, 


(mentioned in ſtat. 11 Ri. cap. 1.) Is a 


n 
ſtandard, banner or enſign, carried in war. Cowell, ed. 


1727. CoM 
Penſa falis, Caſer, fc, A wey of ſalt, or cheeſe, - 


containing 256. pounds. Cowell, edit. 1727. 

Penſam, Ad penſam, The ancient way of paying into 
the Exchequer as much money for a pound ſterling, as 
weighed twelve ounces Troy. Payment of a pound de nu- 
mero imported juſt twenty ſhillings ; ad ſcalam twent 
ſhillings and ſix-pence ; and ad penſam, imported the full 
weight of twelve ounces, See Lowndes's Eſſay on Coin, þ. 4. 

enfion, (Fr. Perfion) An allowance made to any 
one without an equivalent. Fohnſs And to receive pen- 
ſion from a foreign prince or ſtate, without leave of our 
King, has been held to be criminal, becauſe it may in- 
cline a man to prefer the intereſt of ſuch foreign prince 


to that of his own country: 1 Haw. P. C. 58. Six- 


pence in the pound to be deducted of all ſalaries, 7 Geo. 
ff. I. c. 27. ſeft. 19. 12 Geo: 1. c: 2. What penſions 
are chargeable with the land-tax, and what exempt, 30 

a- 


Geo. 2. c. 3. ſeft. 3, 94, 95, 96, 97. See Parl 
ment. 


paid to clergymen in lieu of tithes. And ſome churches 
have ſettled on them annuities, penſions, &c; payable by 


other churches; which penſions are due by virtue of 


ſome decree made by an eccleſiaſtical judge upon a con- 
troverſy for tithes, by which the rithes have been de- 


creed to be enjoyed by one, and a penſion inſtead there- 


of to' be paid 'to another ; or they have ariſen by virtue 
of a deed made by the conſent of the parſon, patron and 
ordinary ; and if ſuch penſion hath been uſually paid for 
twenty years, then it may be claimed by preſcription, 


proſecute his ſuit for a penſion by preſcription, either in 


that court or at Common law, by a writ of annuity ;_ 
but if he takes his remedy at law, he ſhall never after- 


wards ſue in the ſpiritua] court : If the preſcription be 
decreed, that muſt be tried by the Common law, F.N. B. 


51. Hardr, 230. Fentr. 120, A ſpiritual perſon may 


ſue in the ſpiritual court, for a penſion originally granted 
and confirmed by the orlinary ; but where it is granted 
by a temporal perſon to a clerk, he cannot; as if one 
grant an annuity to a parſon, he muſt ſue for it in the 


temporal courts. Cro. Eliz. 675, See (ccleſiaftical 


courts, oe” | 

Penſion of the inns of court, That which in the 
two Temples is called a parliament; and in Lincoln's Inn a 
council, is in Gray's Inn termed a penſion ; that is, an aſ- 
ſembly of the members of the ſociety to conſult of the 


affairs of the houſe, And in the inns of court, penſions 


are certain arinual payments of each member to the houſe, 
Cowell, edit. 1727. 


Penſioners, (Pen/ionarit,) Are a band of gentlemen. 


ſo called, that attend as a guard upon the King's per- 
ſon : They were inſtituted anno 1539, and have an al- 
lowance of fifty pounds a year, to maintain themſelves 
and two horſes for the King's ſervice, See Stow's Annals 


2 $enton-wit. When a penſion-writ is once iſſued, 
none ſued thereby in any inns of court ſhall be diſcharged 
or permitted to come into commons till all duties be 


emptory order againſt ſuch of the ſociety as are in arrear 


for penſions and other duties. © Covell, edit, 1727. 


entecoſtals, 


ſions of churches, Are certain ſums of money | 


and be recoyered in the ſpiritual court ; or a parſon may 


AAS aoade woo Gerd ee ee Ant 


paid, Order in Gray's Inn, wherein it ſeem to be a per-. 
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Pentecoſtals, ( Penteco/talia,) Were certain pious ob- | 
lations made at the feaſt of Pentecoft, by pariſhioners to 
their pariſh-prieſt, and: ſometimes by inferior churches or 
pariſhes, to the- principal. mother church. - Which obla- 
tions were alſo called Jhitſon farthings, and were divided 
into four parts, one to the pariſh-prieſt, a ſecond to-the 
poor, a third for repair of the church, and a fourth to the 
biſhop. Stephens of Procurations and Pentecoflals, See 
Kennet's Gloſſary in Pentece/talia. Hogt4d-%1% 6 

Peny, (Saxon Penig,) Was our ancient current filver. 
2 In 
coin. It was equal in weight to our three-pence : Five 
of thoſe penies made one ſhilling Saxon, and thirty penies 
made a mark, which they called mancuſe, and weighed as 
much as three of our half-crowns. "The Engih peny called 
fterling is round, without clipping, and weighs 32 grana 
frumenti in medio ſpice ; twenty pence make an ounce, and 
twelve ounces make a pound, Stat, Edw.1. It was 
made with a croſs in the middle, and broke into halfpence 
and farthings. Cowell, edit. 1727. ; 

eny:weight, See Penny-weight. 
epper. 9ee Spices, 

Perambulation of the foreſt, 
Is the ſurveying or walking about the'foreſt, or the limits * 
of it, by juſtices, or other officers thereto appointed, to 
ſet down the metes and bounds thereof, and what is with- 
in the foreſt, and what without. 17 Car. 1. cap. 16, 20 
Car. 2. cap. J- &4 nfl. fol. 30. See 16 Vin. Abr, 306, 

Perambulatione facienda, Ts a writ that is ſued out 
by two or more lords of manors lying near one another, 
and conſenting to have their bounds ſeverally known, It 
js directed to the ſheriff, commanding him to make per- 
ambulation, and to ſet down their certain limits. #. N, B. 


See Rationabilibus divilis, and Reg. Org. 


al 


Perta, for Pertica, A perch. Et unam acram prati per 
mnajorem percam. Aonaſtic. tom. 2. pag. 87. 
ercaptura, A weir, or place in a river made up with 
banks, damms, &c, - for - the better convenience of pre- 
ſerving and taking of fiſh : of which kind there were ſe-' 
veral artificially contrived in moſt waters and ſtreams. 
Cowell, edit. 1727. . | 
Perch, (Pert:ica,) Is uſed with us for a rod or pole 'of 
ſixteen foot and a half in length ; whereof forty in length, 
and four in breadth, make an acre of ground. Cromp. Fur. 
fol. 222, Yet by cuſtom of the country it maybe longer, 
25 he there faith ; and ſeveral counties differ herein, for 
in Staffordſhire it is twenty-four foot, in the foreſt of Shey-. 
wood twenty-five. 
ſixteen foot and a half: a perch of ditching twenty-one 
foot : In the foreſt of Cant twenty-five : In the foreſt of 
Clarendon twenty, &c. Cowell, edit. 1727. : 
Per cui & polk, See Entry. bt ve 
Perdings, (Mentioned in Leg. H. 1. cap. 29.) Signifies | 
the dregs of the people, viz. men of no ſubſtance. | 
Perdonatio utlagariac, Is a pardon for him, who for 
contempt in not coming to the King's court, is outlawed, 
and afterwards of his own accord yieldeth himſelf to -pri- 
ſon. Reg. Judicial. fol. 28. Leg. Edw. Confeſſ. cap. 18 
Perem towy, ( Peremptorius, from the verb perimere, to 
cut off,) Joined with a ſubſtantive, as aCtion or excep- 


> 


tion, ſignifies a final and determinate at, without hope of | 


renewing or altering. So Fitzherbert calleth a peremptory 
attim. Nat. brev. fol. 35, 38, 104, 108. and nonſuit per- 
emptory, Idem, fol. 5, 11. A peremptory exception. Brac- 
ton, lib. 4. cap. 20. Smith de Rep. Angler. lib. 2. cap. 13. 
calleth that a peremptory exception, which makes the ſtate 
and iflue in a cauſe. Cowell, edit. 1727. | 

If a defendant in an action tender an ifſue in abate- 
ment of the plaintiff's writ, and the plaintiff demurs upon 
the iſſue, if on arguing the demurrer the iſſue is over- 
ruled as not good ; the court will give the defendant. a 
day over to anſwer peremptorily, v:z. to plead a plea to 
the merits of the cauſe, the former plea, which was over- 
ruled, being only in abatement of the writ: But it is 
otherwiſe where ſuch an iſſue and demurrer is in bar of 
the aCtion ; for there the merits of the cauſe are put upon 


1/4. fol. 575. The Saxons had no: other ſort of filver | 


In Herefordſhire a perch of walling is | 


ftrained and puniſhed. 
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its! Trin..24 Car:'1. B. R, 2 Lill, Aly 
emptory day. is when a. buſineſs is. ; 
be ſpoke to at a preciſe day ; 
'\unto o_ by feaſon of .other 
prayer of the party concerned, will diſpenſe wi 
ſpeaking to it at that time, and give-a Father: das rv 
prejudice to him. and this is called the putting off = 
no__ and is _ to be moved for by counſel at the 
riding oft — " "m it is granted of courſe. 2 Lill. 
Perinde valere, Is a term in the Eccle/a7; 

and ſignifies a diſpenſation granted to a rar ay 
defective in his capacity for a benefice, 
cal function, is de fatto admitted to it ; and it hath the 
appellation from the words, which make the faculty as 
eftectual to the party diſpenſed with, as if he had been 
actually capable of the thing for which he is diſpenſed with 
at-the time of his admiſlion, 25 H.8. cap. 21, it is called 
a writ, | 


Perindinare, To ſtay, remain, or abide in a place, 
Patri qui tunc Londiniis perindinavit nuntios dirigens, Matt 


I90. A per. 
«by a rule of bo 
but if it cannot be ſpoken 
buſineſs, the court, at the 


law, | 
being 


or other eccleſiaſti. 


| | wo | Weſtm. anno 1016. Forteſcue, cap. 36. 
( Perambulatio fore/tz,) 


Periphzalis, Circumlocution ; uſe of many words tg 
expreſs the ſenſe of one, Fohnſ. No periphrafis, or cir- 
.cumlocution will ſupply words.of art, which the law hath 
appropriated for the deſcription of offences in indiftments : 
And not any periphraſis, intendment or concluſion ſhall 
make good an indictment, which doth not bring the fact 
within all the material words of a ſtatute ; unleis the fa. 
tute be recited, &c. Cro. Eliz. 535, 749. 2 Hauk, P, 
C. 224, 249. Vp 

Perjury and: ſuboznation, Perjury, (Perjurinm 
mendacium cum juramento firmatum,) Is a crime commit- 
ted, when a lawful oath is adminiſtred by any that hath 
authority to. any perſon in any judicial proceeding, who 
fwears abſolutely and falſely in a matter material to the 
iflue, or cauſe. in queſtion, by their own a>, or by the 
ſubornation of others. And if a man ca]l me perjured 
man, I may have my action upon the caſe ; but it muſt 
be intended contrary to my oath in a judicial proceeding : 
But for calling me a forſworn man, no aCtion lies ; becauſe 
= "25 Att. may be extra judicaal, Coke's Inſt, 3 part, 
ol. 163. © | | 

Perjury by the Common law is defined a wilful falſe 
oath by one who, being lawfully required to depoſe the 
truth in any proceeding in a court. of juſtice, ſwears ab- 
ſolutely in a matter of ſome conſequence to the point in 
- ee 'whether he be believed or not. 2 Hauk. P, 
Wo 2/72. 4 F Fa , 
Subornation of- perjury by the Common law is an of- 
fence in --procuring a man to take a falſe oath amounting 
to perjury, who actually takes ſuch oath ; but it ſeemeth 
clear, that if the perſon, incited to take ſuch an oath, 


-| do not aQtually take it, the perſon by whom he was fo 


incited is not guilty of ſubornation ; yet it is certain, that 
he is ſo-liable to be puniſhed, not only by fine, but alſo 
by infamous corporal puniſhment. T Rel. Abr. 41, 57: 
Yelv. 72. GCro. Jac 158, 2, Keb. 399. 3 Mod. 122. 
1 Hawk. P.C. 1779, © 


I. What is perjury by the Common law, and how re« 
2. How reſtrained and puniſhed by ſlatute. 


1. What is perjury by the Common law, and how re- 


flrained and puniſhed. 


; Iſt, It is neceſſary to conſtitute the offence perjury 
that the falſe oath be taken wilfully, viz. with ſome Ce- 
gree of deliberation, and not merely owing to ſurprize 07 
inadvertency, or a miſtake of. the true fate of the quel- 
tion, 5 4d. 350. is : 
_ 2dly, The oath muſt be. taken either in a judicial pro- 
ceeding, or in ſome” other publick proceeding of the like 
nature, wherein the King's honour or intereſt are con- | 
cerned ; or before commiſſioners appointed by the es A 

inquire of the forfeitures of his tenants, or of defective 

titles wanting the ſupply of the King's patents 3 but 1 
is not material whether the 'court, in which a fall wm 


P E R 


.. taken, be a court of record or not, or whether it be 
ourt of Common law, or a court of equity, or Civil 
by £&c, or whether the oath be taken in the face of 
 eoirk, or out of it, before perſons authoriſed to exa- 
arid a matter depending in it; as before the ſherift 
py a writ of enquiry, &c. or whether it be in relation 
p the merits of a cauſe, or in a collateral matter ; as 
where one, who offers himſelf to be bail for another, 
ſwears that his ſubſtance is greater than it is, &c, but 
neither a falſe oath in a mere private matter, as in ma- 
king a bargain, &c, nor the breach of a promiſſory oath, 
whether publick or private, are puniſhable as perjury, 
| Hawk. P. C. 173. and ſeveral authorities there cited, 
aly, The oath ought be taken before perſons law- 

fully authoriſed to adminiſter it; for if it be taken be- 
fore perſons ating merely in a private capacity, or be- 
fore perſons pretending to a legal authority of admini- 
tering ſuch oath, but having in truth no ſuch authority, 
t is not puniſhable as perjury ; yet a falſe oath taken be- 
fore commiſſioners, whoſe commiſſion at the time is in 
frineſs determined by the demiſe of the King, is per- 
jury ; if taken before ſuch time as the commiſſoners had 
notice of ſuch demiſe ; for it would be of the utmoſt il] 
conſequence in ſuch caſe to make their proceedings wholly 
void. 1 Hawk. P. C. 173-4. 

4thly, The oath ought to be taken by a perſon ſworn 
to depoſe the truth 3 and therefore a falſe verdict comes 
not under the notion of perjury, becauſe the jurors ſwear 
not to depoſe the truth, but only to judge truly of the 
depoſitions of others 3 but a man may be as well perju- 
red by an oath in his own cauſe, as in an anſwer in Chan- 
cery, or in an anſwer to interrogatories concerning a con- 
tempt, or in an affidavit, &c. as by an oath taken by 
him as witneſs in another's cauſe. 1 Hawk. P. C. 174. 

5thly, It is not material, whether the thing ſworn be 
in itſelf true or falſe, where the perſon who ſwears it in 
truth knows nothing of it. 1 Hawk. P. C. 175. 

6thly, The oath muſt be taken abſolutely and direct- 
ly; and therefore if a man only ſwears as he thinks, re- 
members or believes, he cannot be guilty of peyury. 1 
Hawk. P. C. 175. | 

7thly, The thing ſworn ought to be ſome way mate- 
rial; for if it be wholly foreign from the purpoſe, or al- 
together immaterial, and neither any way pertinent to 
the matter in queſtion, nor tending to aggravate or ex- 
tenuate the damages, nor likely to induce the jury to 
give the readier credit to the ſubſtantial part of the evi- 
dence, it cannot amount to perjury, becauſe it is wholly 
idle and infignificant ; as where a witneſs introduces his 
evidence, with an impertinent preamble of a ſtory con- 
cerning previous fats, no way relating to what 1s mate- 
rial, and is guilty of a falſity as to ſuch facts ; but it 
ſeems a reaſonable opinion, that a witneſs may be guilty 
of perjury in reſpect to a falſe oath concerning a mere 
circumſtance, if ſuch oath have a plain tendency to cor- 
roborate the more material part of the evidence; as if 
in treſpaſs for ſpoiling the plaintiff's cloſe with the de- 
fendant's ſheep, a witneſs ſwears that he ſaw ſuch a 
number of the defendant's ſheep in the cloſe ; and being 
aſked how he knew them to be the defendant's, ſwears 
that he knew them by ſuch a mark, which he knew to 
be the defendant's, where in truth the defendant never, 
uſed any ſuch mark. + 1 Hawk. P. C. 175. 

8hly, It does not ſeem material, whether the falſe 
oath were credited or not, or whether the party, in 
whoſe prejudice it was taken, were in the event 
any ways damaged by it; for the proſecution is not 
grounded on the damage to the party, but on the abuſe 
of publick juſtice. 1 Hawk, P. C, 177. 


to 


2. How reſtrained and puniſhed by flatute. 


By the 5 Eliz. c. 9. it is enated, © That whoever ſhall 
unlawfully and corruptly procure any witneſs or witneſſes 
by letters, rewards, promiſes, or by any other ſiniſter and 
unlawful labour or means whatſoever, to commit any wil- 
ful and corrupt perjury in any matter or cauſe what- 
lever depending in ſuit or variance by any writ, ation, 

ll, complaint or information in any wiſe concerning 
pa Sag tenements or hereditaments, or goods, chat- 
OL, 1h, 
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tels, debts or damages in any of the King's courts © 

Chancery, I hitehall or elſewhere, wk any of - 
King's dominions of England or I/ales, or the marches 
of the ſame, where any perion or perſons ſhall have ai- 
thority by virtue of the King's commiſſion, patent or 
writ, to hold plea of land, or to examine, hear or de- 
termine any title of lands, or any matter or witneſſes con« 
cerning the title, right or intereſt of any lands or tene- 
ments or hereditaments, or in any of the King's courts 
of record, or in any leet, view of frank-pledge or law 

ancient demeſne court, hundred court, court baron, as 
in the court or courts of the ftannary in the counties of 
Devon or Cornwall, or ſhall unlawfully or corruptly pro- 
cure or ſuborn any witneſs or witneſſes, who ſhall be 
{worn to teſtify in perpetuam rei memoriam, ſhall for fuch 
offence, being thereof lawfully convifted or attained, 
forfeit the ſum of gol. And if any fuch offender, fo 
being convicted or attainted, ſhall not have any goods or 
chattels, lands or tenements, to the value of 401. that 
then every ſuch perſon ſhall ſuffer impriſonment by the 
ſpace of one half year, without bail or mainprize, and 
{tand upon the pillory the ſpace of one whole hour in 
ſome market town next adjoining to the place where the 
offence was committed, in open market there, or in the 
market town it({elf where the offence was committed,” 

And Se, 5. it is farther enacted, © That no perſon, 
being ſo convicted or attainted, ſhall from henceforth be 
received as a witneſs in any court of record in any of 
the King's dominions of England, Hales or the marches 
of the ſame, till ſuch judgment againſt him ſhall be re- 
verſed by attaint or otherwiſe, and that upon every ſuch 
reverſal, the party grieved ſhall recover damages againſt 
the party who did procure the ſaid judgment fo reverſed. to 
be firſt given, 

And 8e@. 6. it is farther enaQted, «< That if any per- 
ſon or perſons ſhall either by the ſubornation, unlawful 
procurement, ſiniſter perſuaſion, or means of any other 
or by their own act, conſent or agreement, wilfully and 
corruptly commit any manner of wilful perjury by his or 
their depoſition in any of the courts before-mentioned, or 
being examined 2x perpetuam rei memoriam, that then 
every ſuch offender being duly convicted or attainted 
ſhall forfeit 20 /. and have impriſonment by the ſpace of 
ſix months, without bail or mainprize, and the oath of 
ſuch offender ſhall not from thenceforth be received in 
any court of record in England or Hales, until ſuch 
judgment be reverſed, &c. on which reverſal the party 
nary ſhall recover damages in the manner before-men- 
tioned.” 

And Se. 7. it is farther enated, 4 That if ſuch of- 
fender ſhall not have goods or chattels to the value of 
20. that then ſuch perſon ſhall be ſet on the pillory in 


ſome market place within the ſhire, city or borough 


where the offence ſhall be committed, by the ſheriff or his 
miniſters, if it ſhall fortune to be without any city or 
town corporate ; and if it happen to be within any ſuch 
city or town corporate, then by the head officer of ſuch 
city, &c. where he ſhall have both ears nailed.” 

And Se. 8 & 9. it is farther enacted, © That one 
moiety of the ſaid forfeitures ſha]l be to the King, and 
the other moiety to ſuch perſon as ſhall be | griev » hin- 
dered or moleſted Ly reaſon of any of the offences before- 


mentioned, that will ſue for the fame, &c. and that as 


well the judge and judges of every ſuch of the ſaid courts 
where any ſuch ſuit ſhall be, and whereupon any ſuch 
perjury ſhall be committed, as alſo the juſtices of aſliſe 
_ goal-delivery, and juſtices of peace at their quarter- 
ſeflions both within the liberties and without, may in- 


quire of, hear and determine all offences againſt the ſaid 


ac.” 


But it is provided, $2. 11. * That the faid a& ſhall 


no way extend to any ſpiritual or eccleſiaſtical court, but 
that every ſuch offender, as ſhall offend-in term as afore- 


faid, ſhall be puniſhed by ſuch uſual and ordinary laws 


as are uſed in the ſaid courts.” 

| Provided alfo, Se. 13. 4+ That the faid flatute ſhall 
not reſtrain the authority of any judge having abſolute 
power to puniſh perjury before the making thereof, but 
that every ſuch judge may proceed in the puniſhment of all 


In HR before the making of the ſaid ſtatute, 


In 
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in ſuch wiſe as they might have done and uſed to do to brought by more than one, you muſt ſhew 1 
all purpoſes, fo that they ſet not on the offender leſs pu- |jury was prejudicial to each of the pla ew how the per. 


| X intiffs : ; 
niſhment than is contained in the ſaid a.” | ]tbat a perjury, which tends only to ATE. bp 
In the conſtruction of this ſtatute the following opinions | the damages, as much within the enuate 


| > atute 1 . 
have been holden : that goes direRly to the point in iflue = 6 perjuy 


That every inditment or ation on this ſtatute muſt | in a cauſe wherein an erroneous judgment is piven. ;-? 
exactly purſue the words of it; and therefore if it al- | good ground of proſecution upon the ftatute all the? a 
lege, that the defendant depoſed ſuch a matter falſo & | ment be reverſed. 1 Hawk. P. C, 181, JUag- 
deceptive, or falſo & corrupte, or falſo & woluntarie, If perjury be committed, that is within the faty 

without ſaying, © voluntarie & corrupte, it is not good, | but concludes not contra formam fatut! ; yet it is a te, 
though it concluded, that fic voluntarium & corruptum | indictment at Common law, but not to bring him = 
. commiſit perjurium contra / gn fatuti, &c. Allo it is | the corporal puniſhment of the ſtatute. 2" Hall's Fn 
ſaid to be neceſſary expreſsly to ſhew, that the defendant] P. C. 191-2. fl 


was ſworn; and that it is not ſufficient to ſay, that taFo| By the ſtat, 2 Geo. 2 c 25. [, 2. 


> ſacro evangelio depoſuit. Cro. Eliz. 147. Hetl. to deter perſons from committing wilful and 
a4 / Fx 43. 2 Leon. 211, 1 Show. 198, Cro. Jurys or ſubornation of orhiry” it is enatted, = 
1 


Eliz. 105. | des the puniſhment already to be inflicted by law for 
But there is no need to ſhew, whether the party took | ſo great crimes, it ſhall and may be lawful for the cou 
the falſe oath through the ſubornation of another, or of his | or Juoge before whom any perſon ſhall be convicted w 

own a&, though the words of the ſtatute are © If perſons | wilful and corrupt perjury, or ſubornation of perju 
by ſubornation, &c, or their own aCt, &c. ſhall commit | according to the laws now in being, to order ſuch Far 
wilful perjury ;” for there being no medium between the | to be ſent to ſome houſe of correction within the ſame - 
branches of this diſtintion, they ſeem to be put in ex|county, for a time not exceeding ſeven years, there to be 
abundanti, and to expreſs no more than the law would | kept to hard labour during all the ſaid time, or otherwiſe 
have implied, and therefore operate *nothing. 3 Bf. | to be tranſported to ſome of his Majeſty's plantations be- 
147. | | {yond the ſeas, for a term not exceeding ſeven years, as 
A hath been adjudged, that a man cannot be guilty of | the court ſhall think proper ; and therefore judgment ſhall 
perjury within this ſtatute, in any caſe wherein he may | be given, that the perſon convited ſhall be committed 
not poſſibly be guilty of ſubornation of perjury within it ; | or qo, 9g according, oyer and beſide ſuch puniſh- 
for it is reaſonable to give the whole ftatute the ſame | ment as ſhall be adjudged to be inflited on ſuch perſon 
conſtruion ; neither can it be well intended, that the | agreeable to the laws now in being z and if tranſportation 
makers of the ſtatute meant to extend its purview farther | be direfted, the ſame ſhall be executed in ſuch manner 
as to perjury, which they ſeem to eſteem the leſſer crime, | as is or ſhall be provided by law for the tranſportation of 
than to ſubornation of perjury, which they ſeem to eſteem | felons; and if any perſon ſo committed or tranſported 
the greater ; and therefore ſince the clauſe concerning | ſhall voluncarily eſcape or break priſon, or return from 
ſubornation of perjury mentioning only matters depending | tranſportation before the expiration of the time for which 
by writ, bill, plaint or information, concerning heredi- | he ſhall be ordered to be tranſported as aforeſaid, ſuch per= 
taments, goods, debts or damages, &c. extends not to | ſon being lawfully convifted ſhall ſuffer death as a felon 
perjury on an inditment or criminal information ; the| without benefit of clergy, and ſhall be tried for ſuch fe- 
clauſe concerning perjury, though penned in more general |lony in the county where he ſo eſcaped, or where he 
words, hath been adjudged to come under the like re- [ſhall be apprehended. » 
ftrition : Alſo ſince the clauſe concerning ſubornation of | Stat. 23 Geo. 2. cap. 11, fe?. 1, In every information 


perjury, relates only to perjury by witneſſes, that con- Þor indictment for wilful and corrupt perjury, it ſhall be 


cerning perjury ſhall extend only to the like perjury; and | ſufficient to ſet forth the ſubſtance of the oiince charged, 


therefore not to perjury in an anſwer in Chancery ; or in| and by what court, or before whom the oath was taken 
ſwearing the peace againſt a man ; or in any preſentment | (averring ſuch court or peroſn to have authority to ad- 
by a homager in a court baron; or in a wager of law, | miniſter the ſame) together with the proper averment to 
or in ſwearing befoxe commiſſioners of enquiry of the | falſify the matter wherein the perjury is affigned,” without 
the King's title to Tands ; and by the opiniqns of ſome, a| ſetting forth the bill, anſwer, information, indiament, 
falſe affidavit againſt a man in a court of juſtice is not | declaration, or any part of any record or proceeding 
within the ſtatute z but if ſuch affidavit be by a third | and without ſetting forth the commiſſion or authority of 
perſon, and relate to a cauſe depending in ſuit before the | the court or perſon before whom the perjury was com- 
court, and either of the parties in variance be prieved, | mitted. ; 
hindered or moleſted, in reſpect of ſuch cauſe, by reaſon | $2. 2, In every information or indiment for ſub- 
of the perjury, it may ſtrongly be argued that it 1s within | ornation of perjury, or for corrupt bargaining with others 
- the purview of the ſtatute; alſo it ſeems the better opi- | to commit wilful and corrupt perjury, it Fall be ſuffi- 
nion, that a falſe oath before the ſheriff on a writ of | cient to ſet forth the ſubſtance of the offence charged, 
inquiry of damages is within the ſtatute. 5 Co. 9g. Cyo. | without ſetting forth the bill, anſwer, information, in- 
\ Fac. 120. J y 164. 2 Leon, 201. Yelv. 120, Cre. | diftment, declaration, or any part of any record or pro- 
liz. 148. 2. Roll. Abr. 77. x ceeding, and without ſetting forth the commiſſion or au- 
- Tt hath been colleted from the clauſe which gives an | thority of the court or perſon before whom the perjury was 
ation to the party grieved, that no falſe oath is within | committed or agreed to be committed. 
the ſtatute, which doth not give ſome perſon a juſt cauſe | Se. 3. It ſhall be lawful for any juſtice of afliſe, or 
cf complaint ; and therefore, that if the thing ſworn be | m/# prizs, or general goal-delivery, or of any of the great 
true, though it be not known by him that ſwears it to be | ſeſſions of ales, or of the counties palatine (fitting the 
ſo, the oath is not within the ſtatute, becauſe it gives no | court or within 24 hours after) to direc any perſon exa- 
juſt cauſe of complaint to the other party, who would | mined as a witneſs before them, to be proſecuted for 
take advantage of another's want of evidence to prove the | perjury, in caſe there appear a reaſonable cauſe ; and to 
truth ; alſo from the ſame ground no falſe oath can be | aſſign the party injured, or other perſon undertaking ſuch 
within the ſtatute, unleſs the party againſt whom it was | proſecution, counſel who. ſhall do their duty without fee. 
ſworn ſuffered ſome diſadvantage by it; and therefore in | And every proſecution ſo directed ſhall be car ied on 
every proſecution on the ſtatute, you muſt ſet forth the | without payment of any tax, and without paym nt 
record wherein you ſuppoſe the perjury to have been com- | any fees in court, or to any officer of the court. And 
mitted, and muft prove at the trial, that there is ſuch a | the clerk of aſfliſe, or his aſſociate « r prothonotary, ® 
record, either by aQtually producing it, or an atteſted | other officer of the court attending when ſuch proſecution 
copy ; alſo in the pleadings you muſt not only ſet forth | is direted, ſhall without fee give the party injured, or 
the point wherein the falſe oath was taken, but muſt alſo | other perſon undertaking ſuch proſecution, 2 certificate 
ſhew how it conduced to the proof or diſproof of the | of the ſame being direfted, with the names of the counſel 
matter in queſtion ; and if an ation on the ſtatute be \aſbigned him ; which certificate ſhall be deemed _ 


The more effeQually 
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f of ſach proſecution having been direCted as aforeſaid. | 

covided that no ſuch direction or certificate ſhall be given 

*n evidence Upon any trial againſt any perſon upon a pro- 
ſecution (o direed, ; | | 

Perjury and ſubornation excepted out of the general par- 
Jon, 20 Geo. 2. Cc. 52. ſect, 19, 21. 

erkins, Was a learned lawyer, a fellow and bencher 

of the Inner Temple, that lived in the days of Edward the 

cixth, and Queen ary. He wrote a very excellent 

book upon divers parts of the Common law. Cowell, 
it, 1727+ 

oo eermit, (from permitto,) Is a permiſſion or licence 

for perſons to paſs with or fell goods, on their having 

:4 the cuſtom duties for the ſame. It is mentioned in 
ſtat. 9 Geo. 2+ c. 35. See Cultoms. 

Permutatione archidiaconatus & eccleſiae eidem 
annerae cum ecclefia 4 prebenda, Is'a writ to an or- 
dinary, commanding him to admit a clerk to a benehice, 
upon exchange made with another. Reg. Orig. fol. 307. 

Per my & per tout, A joint-tenant is ſaid to be 
ſcifed of the land he holds jointly per my & per tout, 1. e. 
He is ſeiſed by every parcel, and by the whole. Litt. ſe#2. 
288. Totum tenet & nihil tenet, ſc. totum conjunttim & 
nibil per ſe ſeparatim. Brat. lib. 5. 4.30. 

Pernancy, A taking or receiving tithes in pernancy ; 
that is, tithes taken, or that may be taken in kind. 
\ Convell,, edit. 1727. | 

Pernor of profits, (from the French preneur, a taker 
or receiver) Is he that takes or receives the profits, as 
pernor of profits. 1 H. 7. 1. Pernor of profits, and 
Ceftuy que uſe, is all one. Co. Rep. 1 fol. 123. Chudley's 
caſe, See 21 Ric. 2. cap. 15, and Co, on Lit, fol. 
89. 6. ; 
"Herp , A part or ſhare of the inheritance, See 
Fleta, lib. 2. cap. 54. par. 19. viz. Tanguam terram que 
fibi deſcendit in perpartem de hereditate, &c. 

Perpetuity, As it is a legal word or term of art, is 
the limiting an eſtate either of inheritance or for years, 
ſo as to render it unalienable longer than for a life or lives 
in being at the ſame time, and ſome ſhort or reaſonable 
time after. 2 //ms's Rep. 620, by the Maſter of the 
Rolls, Mich. 1732. in caſe of Stanley v. Leigh, 


There are two ſorts of perpetuities, an abſolute one | 


and a qualified one, And eftates-tail from the time of 
the ſtatute de donts, till common recoveries were found 
out, were looked upon as perpetuities. 12 od. 282. 
Paſch, 11 JV. 3. in caſe of Scattergood v. Edge, 

A perpetuity is, where if all that have intereſt join, 
yet they cannot bar or paſs the eſtate, But if by con- 
currence of all having intereſt the eftate-tail may be 
barr'd, it is no perpetuity, Ch. Caſes 213. Mich. 23 Car. 
2. Waſbborne v, Downes, | 

A perpetuity is a thing odious in law, and deſtruQtive 
to the commonwealth ; it would put a ſtop to the com- 
merce, and prevent the circulation of the property of the 
kingdom; per Lord North. Vern. 164. Paſch. 1683. 
Duke of Norfolk v. Howard. 
| Every executory deviſe is a perpetuity as far as it goes, 
4 e, an eſtate unalienable, though all mankind join in the 
conveyance, 1 Salk. 229. Trin: © W. 3. C. B. Scatter- 
goed v. Edge, 
| A. ſeiſed in fee gives his lands after his death without 

ue male to B. in tail male, until he or they effectually 
£0 about to do any aRs to alter or diſcontinue this eſtate- 
tail, and then to C. and the heirs male of his body, with 

eral remainders over : the deviſor dies without iſſue ; 

. enters; C. dies leaving iſſue D. B. levies a fine; 

- enters ; and the queſtion was if the entry was good ? 
Reſolved, per tot' cur', That this was a perpetuity and 


not allowable, being repugnant to law ; for by ſuch a| 


limitation an eſtate-tail cannot be determined and piven 
to another ; for by the fine the remainder is diſcontinued 
and deveſted ſo as D. cannot enter; for it is no limi- 
lation to enter but after the effeAual going about to do 
any aQts, &c. and it is not effeQual till the a be done; and 
When it is done the remainder is diſcontinued, and then he 


Foot enter. Cro. F. 696. Mich. 22 Jac, B. R. Fo v. 
ltis abſolutely againſt the conſtant courſe of Chancery 


"PRA 


to decree a perpetuity, or pive any relief in th: ; 
per Lord Chancellor, : 1 Chan, Reg. 144. I -p xk 
Biſhop v. Biſhop, 

Truſtees of a term limited over in tail, remainder in 
tail, were decreed in Chancery to convey the eſtate over ; 
for otherwiſe there would be a perpetuity z per Bridgm. 
Ch. J. Sid. 37. Paſeh. 13 Car. 2, C.B. incaſe of 
Grig v. Hopkins. | 

A deviſe to B. and the heirs of his body, and if he 
g about to alien, his eſtate ſhall ceaſe, and the lands go 


a perpetuity. ern, 161. Paſch. 1683. Pewterers Coms 
ay v. Chrifl's Hoſpital. = : 
he father ſettles land on his fon in tail male, and takes 

bond from him, that he will not dock the entail ; de- 
creed the bond good. Had not the fon agreed to give the 
bond, the father might only have made him tenant for 
life ; and though the alienation is not made by the ſon, 
but by his iſſue, the bill was diſmiſſed with coſts ; per Come 
miſſioners. 2 Vern, 23% Trin. 1691. Freeman v. Free» 
man, | | 

An attempt to make a perpetual ſucceſſion of eſtates 
for life is vain and not praQticable ; per cur”, 2 Fern, 738. 
Hill. 1716. Humberſon v. Humberſon. 


Per quae ſervitia, Is a writ judicial iſſuing from the 


ory, chief rent, or other ſervices to compel him that is 
tenant of the land at the time of the note of the fine levied, 
to attorn unto him. J/4/t, Symbol. part. 2. tit. Fines, ſeft, 
126, Old Nat. Brev. fol. 155. See 16 Vin, abr. tit. Per 
que ſervitta. | | 

erquiſite, (Pergui/itum,) Is any thing gotten by a 
man's own induſtiy, or purchaſed with his own money, 
different from that which deſcends to him from his father 
or anceſtor ; and ſo Brafon uſes it, when he ſays, Per-« 


quiſitum facere, lib, 2, cap. 30. num. 3. & lib. 4. cap, 
22. | | 
Perquifites. of courts, Are thoſe profits that grow 


and above the certain yearly profits of his land ; as fines of 
copyholds, heriots, amerciaments, waifs, ſtrays, &6, 
Perkins, fol. 20, 21. | 

erſian goods, See Silk, > 309 
erſonable, ( Per/onabiks,) Signifies as much as en- 
abled to maintain plea in court: As for example, the de- 
fendant was judged perſonable to maintain this aRion. 
Old Nat. Brev, fol. 142. and in Kitchin, fol. 214. The 
tenant pleaded, that the wife was an alien, born in Por- 
tugal, without the ligeance of the King, and j 

was demanded whether ſhe ſhould be anſwered : The 
plaintiff ſaith, ſhe was made perſonable by parliament, 
that is, as Civilians would ſpeak it, Fx Al 


pacityito take any thing granted or given, Plowd. fol. 27. 
CollifPs caſe. 4 : ed 1 


Perſonal, ( Per/ſonalis,) Being joined with the ſub- 
ſtantives, things, goods or chattels, as things perſonal, 
oods perſonal, chattels perſonal ; ſignifies any moveable 
thing belonging to a man, be it quick or dead : So it is 
uſed in Weſt. Symbel. part 2. ſeft. 58. in theſe words : 
Theft is an unlawful felonious taking away another man's 


139. ſaith, Where perſonal things ſhall be given to a cor- 
poration, as a horſe, a cow, ſheep, or other goods, &c. 
And Staundf. PI. Cor. {* 25. Contrettatio ret aliene, is 
to be underſtood of things perſonal z for in things real it 
is not felony, as the cutting of a tree is not felony. See 
Chattels, | | 
erſonal action, See Action, 


Donalty, (Perſonalitas) Is an abſtract of perſonal. 
The aQtion is in the perſonalty. Old, Nat, Brey. fol. 92. 
That is to ſay, it is brought againſt the right perſon, of 
the perſon againſt whom in law it lies: Or it is to dif- 
tinguiſh aRions and things perſonal, from thoſe that are 


real, Perſonare 


over to a Charity ; it is a void limitation tending to create 


note.of a fine, and lieth for cognifee of a manor, ſeigni- 


to a lord of a manor, by virtue of his court-baron, over 


rſonam_ 
and: in judicio. Perſonable is alſo as much to as be of ca» 


moveable perſonal goods, ſo alſo 61, And Kitchin, fol. 


erſonal tithes, Are tithes paid of ſuch profits as 
come by the labour of a man's perſon, as by buying and 
ſelling, gains of merchandize and handicrafts, &s. See 
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Perlonate, To repreſent by a fiftitious or aſſumed 
character, ſo as to paſs for the perſon repreſented. 7John/. 
Debt upon a bond by F. F. the defendant ſaid, that he 


| made and delivered the bond to another F. F. and not to 


the plaintiff; and a good plea; and the plaintiff was 
compelled to anſwer it; quod nota: And fo it ſeems 
that there were.two F. F.'s, and the wrong 7. F. got 
the bond, and brought the action. Br. Obligation, pl. 
82. cites 12 H. 6, 7. 

A. had a warrant to arreſt F. $. and 4. demanded of a 
ſtranger what was his name, who faid his name was 7. 8. 
whereupon A. arreſted him. The ſtranger brought falſe 
impriſonment ; and adjudged it lay ; for the bailiff ought 
at his peril to take notice of the party. Ao. 457. Trin. 
38 Eliz. Cot v. Lightworth. | 

Lord Keeper faid, he had always noted this difference, 
If one of my name levies a fine on my land in my name, 
I may well confeſs and avoid this fine, by ſhewing the 
ſpecial matter. But if a ſtranger, who is not of my 


' name, levies a fine of my land in my name, I ſhall not 


be received to aver that I did not levy the fine, but an- 
other in my name; for that is merely contrary to the 
record ;z and fo it is of a recognizance, and other matters 
of record. But he conceived, that when the fraud appears 
to the court, as in the principal caſe, they may well en- 
ter a vacat on the roll, and fo make it no fine, although 
the party cannot avoid it -by averment, during the time 
that it remains a record. Cro. Eliz. 531. Mich, 38 & 
39. Elz. Hubert's caſe. 

'. B. was taken in execution upon a recognizance of 
bail, and he made it appear to the court, that he never 
acknowledged the recognizance, but was perſonated by 
another ; and thereupon it was moved, that the bail 
might be vacated, and he diſcharged, as was done in 


Cotton's caſe. 2 Cro. 256. But the court ſaid fince 21- 


Fac. cap. 26. by which this offence was made felony 
without clergy, it is not convenient to vacate it until the 
offender is convicted; and ſo it was done 22 Car. 2. in 
Spticer's caſe; wherefore it was ordered, that B. ſhould 
bring the money into court, and be let at large to profe- 
cute the offender. Twi/den ſaid it muſt be tried in 14:4- 
dleſex, though the bail was taken at a judge's chambers 
in London, becauſe filed here, and the entry is venit coram 
Domino Rege, &c. ſo it differs from a recognizance ac- 
knowledged before my Lord Hobart, upon 23 H. 8, at 
his chambers, and recorded in A4:ddleſex.; there the fire 
Facias may be either in London or Middleſex. Hob. Rep, 
195, 196, Ven. 3o1. Beefley's caſe. Mod. 46. S, P. 
Rawlin's caſe. Cockeril who perſonated Beeſley was hang- 
ed at Tyburn, but the rope was immediately cut ; and af- 
terwards Beeſley on motion had reſtitution of his goods in 
the hands of the ſheriff. 1! 28 Car. 2. B. R. 2 Fo. 
64. Beeſley's caſe. | | 

" A commiſſion of rebellion was awarded againſt 4. 
whereupon B. came before the commiſſioners, and affirm- 
ed himſelf to be the perſon. 'The commiſſioners appre- 
hended him by virtue of their commiſſion ; but per Hale 
Ch. B. the commiſſioners have no warrant to take him 
by their commiſſion ; his affirming himſelf to be the per- 
ſon will not excuſe them in falſe impriſonment, as has 
been held on the executing a capias. Hard. 323. Paſch. 
I5 Car. 2. Turbane's Caſe. | 

.- Perticata terrae, Is the fourth part of an acre, 
which in the whole ſuperficies contains forty perticas. See 


ercy. 
Penetbiſe or Parvile, (Perviſus, Parviſia,) Is deri- 
ved from the French {+ parvis. Forteſcue de laudibus 
legum Angliz, cap. 51. pag. 124. hath theſe words, Sed 
zunc placitantes (1. poſt meridiem) ſe divertunt ad perviſum 
& alibi conſulentes cum ſervientibus ad legem & alizs conſilia- 
Tis ſuis. Of which Chaucer thus, prolog. 9. : 


A ſerjeant at law, that ware and wile, 
That often had been at the parvi/e. 


Nam ibi legis periti convenere ut clientibus occurrerent, non 
ad tyrocinia juris, quas motas vocant, exercenda, ſays Spel- 


. man. | Selden in his notes on Forteſcue, pag. 56. ſays, it 


ſignifies an afternoon's exerciſe or moot, tor the inſtruc- 


> 
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| tion of a libel: And 'tis remarkable, that the petition 0 
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tion of young ſtudents, bearir:2 the ſame * 
with he carvife in Oxford.” Mr. Si 5 Rey 
lignifies palati: atrium vel arca illa a fronte auls Wa 
hedie, the palace yard. See his Gleff, in 19 (+; ; I 
verbo Triforium. And fee IVood's Hiſt, of Gr fade 
Par. fol. 6. hs 
Pela, Pen/a, Piſa, A wey or weigh, or certain weigh 
and meaſure of cheele and wool, &c, containing two *.. . 
we” _ ffty-ſix pounds. Cowell, edit, 1727. w 
Delage, (Peſagium) Cultom paid for weickir 
or vos 52 F A j $hing wares 
Pelarius, A weigher, 1d. tb. 
 Peflona, Maſt; or the money taken for maſt, or feed. 
ing hogs. Mon Ang. tom. 2. pag. 213. 
 Pellſurable wares, Secm to be ſuch wares or merchan- 
dize as pefter, and take up much room in a ſtip, 32 HH, 
8. cap. 14. 
' Peter-corn, Is mentioned in ſome of the ancicnt re- 
giſters of our biſhops, particularly in that 'of St. Leg- 
nard de Ebor., which contains a grant thereof by King 
Athelſtane. Cowell, edit. 1727: 
Peter-pence, ( Denari Sandi Petri,) Otherwiſe cal- 
led in the Saxon tongue Romefeoh, the fee of Ryme, or 
due to Rome ; and alto Romeſcot and Rome-pennyins was a 
tribute given oy lnas, King of the 1/o/t-Saxons, being in 
pilgrimage at Rome, in the year of our Lord 720. which 
was a penny for every houſe, Lamb, Explication of 
Saxon Fords, verbo Nummus. And the like given by 
Offa, King of the Mercians, through his dominions, in 
anno 794. not as a tribute to the pope, but in uſtenta» 
tion of the Engliſh ſchool or college there z and it was 
called Peter-pence, becauſe colle&ted on the day of St. 
Peter ad Vincula, which was a penny for every houſe, 
Spelm. de Concil, tom. 1, fol. 3. 2. And in St. Edward's 
Laws, num. 10. where we may read theſe words, Onnes 
gui habent Jo. denariatus vive pecunie in doms. ſua de ſua 
proprio, Anglorum lege dabit denarium Santi Petri, & iege 
danorum dimidiam marcam ; ifte vero debet ſummonirt in 
falennitate apoflolorum Petri & Pauli & collegii ad feſtivi- 
tatem que dicitur ad Vincula, ita ut ultra illum diem non 
detineatur, &c. See alſo King Edgar's Laws, fol. 78, 
cap. 4. which contain a ſharp conſtitution touching this 
matter, Stow, in his Annals, p. 67. faith, that he who 
had twenty pennyworth of goods of one fort in his 
houſe, was to give a penny at Lammas yearly. See 
Romeſcot. | 
Peter ad Uincula, mentioned in 4 £4. 4. c. 1. & 17 
Ed. 4. c. 5. See Gule of Augult. * | 
Petition, (Petizio) Hath a general ſignification for 
all kinds of ſupplications made by an infertor to a ſupe- 
rior, and eſpecially to one having juriſdiction. 8. P, G. 
cap. 15, And it is uſed for that remedy which the ſub- 
ject hath to help a wrong done by the King, who hath 
a prerogative not to be ſued by writ: In which ſenſe it 
is either general, that the King do him right and reaſony 
whereupon follows a general indorſement upon the ſame, 
Let right be done the party : or it is ſpecial, when the 
concluſion and indorſement are ſpecial, for this or that to 
be done, &c. Staundf, Prereg. c. 22. 
By ftatute 13 Car. 2, <© 5. The ſoliciting, Jabouring 
or procuring the putting the hands or conſent of above 
twenty perſons to any petition, to the King, or either 
houſe of parliament, for alterations in church or ſtate; 
unleſs by afſent of three or more juſtices of peace of the 
county, or a majority of the grand jury, at the afliſes or 
ſeſſions, Ec, and repairing to the King or parliament t0 
deliver ſuch petition, with above the number of ten 
perſons, is ſubject to a fine of 1007. and three months 
impriſonment, being proved by two witneſſes, within 
ſix months, in the court of B, R. or at the aſliles, Oc 
And if what is required by this ſtatute be obſerved, Care 
muſt be taken that petitions to the King contain nothing 
which may be interpreted to reflet on the adminiſtra- 
tion ; for if they do it may come under the denomina- 


the city of London, for the ſitting of a parliament + 
deemed libellous ; becauſe it ſuggeſted the King's dillol- 
ving a late parliament was an obſtruQtion of juſtice. 


biſhops, 


| 8 IDs 1 


, nt to the Tower by King James IT, was called 
klbops, 3 Med. Rep. ik £7 ſubſcribe a petition 
the King, to frighten him into a change of his mea- 
you intimating that if it be denied, many thouſands of 
his ſubjeQts will be diſcontented, &c. is included among 
the attempts againſt the King's perſon and government, 
tending tO weaken the ſame, and puniſhable by fine and 
impriſonment. 7 Hawhk. P. C. 60. 

Petition in Chancery, 1s a perſon's requeſt in wri- 
ting directed to the Lord Chancellor or Maſter of the 
Ralls, ſhewing ſome matter or cauſe whereupon he prays 
bmewhat to be granted, or done for him, FX 


yt things which may be moved for of courſe, may 
he petitioned for z as a commiſſion to anſwer, or plead, 
and demur ; for the Lord Chancellor's letter to a noble- 
man to appear and anſwer a bill, &c. that a cauſe may 
he heard ; for a rehearing ; for an appeal, &c. or to 
have a miſtake amended in a caption, &c. P, R. C. 


RR it is upon a collateral matter only, as it 
has relation to ſome precedent ſuit, or to an officer of the 
court ; as to have a clerk or ſolicitor's bill taxed, or to 
oblige him to deliver up papers. P. R: C. 270. 

The Maſter of the Rolls is not to be petitioned for 
rehearings, but the Chancellor ; alſo the Chancellor only 
is to be petitioned touching pleas, demurrers or excep- 
tions, or touching decrees or ſpecial orders made before the 
Chancellor. In moſt caſes of petition, the Maſter of the 
Rolls may be applied to. P. R. C. 270, vee 16 Yin. 


br. 337» 338+ 


- 


Petition of right, In the reign of King Charles the 
Firlt, there was a famous petition of right : "That none 
ſhould be compelled to make or yield any gift, loan, be- 
nevolence, tax, and ſuch like charge, without conſent 
by at of parliament ; nor upon rcfulal ſo to do, be cal- 
led to make anſwer, take any oath not warranted by law, 
give attendance, or be confined, or otherwiſe moleſted 
concerning the ſame, &c. And that the ſubject ſhould 
not be burdened by the quartering of ſoldiers or mari- 
ners; and all commiſſions. for proceeding by martial law 
to be annulled, and none of like nature iſſued thereafter, 
leſt the ſubje&t (by colour thereof) be deſtroyed or put to 
death, contrary to the Jaws of the land, &c. See ſtat. 
3 Car. 1. cap. 1. See Liberties and Rights, 

Petit cape, See Cie: 

Petit larceny, See Larceny, | 

Petit ſerjeanty, Parva ſerjeantia.. To hold by pe- 
tt frjeanty is tv hold lands or tenements of the King, 
yielding him a knife, a buckler, an arrow, a bow with- 
out a ſtring, or other like ſervice, at the will of the firſt 
feoffor ; and there belongs not ward, marriage or relief, 
And here obſerve that none can hold by grand or petit 
ſerjeanty, but of the King. But fee the ſtatute 12 Car. 
2, (4p. 24. 5 

Petit treaſon, (Parva predi:to,) In French petit tra- 

'zon, i, e, proditio minor, treaſon of a lefler or a lower 
kind ; for whereas treaſon in the higheſt kind, is an of- 
fence done againſt the ſecurity of the Commonwealth, 
Wet. Simbol. part. 2. tit. Indiftment, ſeft. 63. 9S0 is 
petit treaſon, tho* not ſo expreſsly : Petit treaſon is, if a 
ſervant kill his maſter, a wife her huſband, a ſecular or 
religious man his prelate. 25 Ed. 3. cap. 2. whereof 
ſee more in Staundf. Pl. Cor. lib. 1. cap. 1. Crompton's 
Juſtice of Peace, fel. 2. See Treaton, 

' Petra, Is a fort of weight, we call it a one, but 

iftering in many places of England ; in ſome places con- 
liſting of 16, in others of 14, 12 or 8 pounds. Cowell, 
edit, 172.7, 

Percaria, Is ſometimes taken for a quarry of ſtones, 
and in other places for a great gun called petrard: 'Tis 
often mentioned in old records and hiſtorians in both 
lenſes, Cowell, edit. 1727. 

Petty chapman, See Hawkers and Pedlars, 

etty-fogger, (from the Fr. petite, ſmall, and Sax. 
figere,) A wooer, ſuitor or ſolicitor, a filly advocate, a 
petty attorney or lawyer ; or rather a pretender to the 
aw, having neither law nor conſcience. Czvell, edit. 
1727, 
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Pewterers, Their weights, and the Randard of their 
metal limited, 19 H. 7. cap. 6. 4 H. 8. c. , 


Their goods ſhall be ſearched and fold in open places, 
Sc. 25 H.8.c. 9. 33H.8. c. 4. ON 

Shall not take ſtrangers apprentices, 25 Hen, 8. c. 9. 
Pn BK « & of $7 on 

No ſtranger born ſhall work pewter, tc. 25 H.8, 
c. q ſet. 3. 

uties on tin imported, 2 WV. & M, ſi. 2. c 4. 
feet. 52. 

And pewter and tin exported, 8 & g JY. 3. c, 34. 
ſet. 1, 

Saving of the charters granted to the tinners of Devon 
and Cornwall, 5 WW. & M. c. 6. ſeft. 4. 

Pharos, A watch-tower ; no man may build or ere& 
any light-houſes, pharos, ſea-marks or beacons, without 
lawful warrant and authority. 2 Int. fol. 204. 

Pheaſants and partridges, See Game, 

Phylicians, By ſtat. 3 Hen. 8. cap. 11. ſe. xr, 


© perſon within London, nor within ſeven miles of the 


lame, ſhall exerciſe as a phyſician or ſurgeon, except he 
be examined and approved by the biſhop of Londen, or by 
the dean of St. Paul's, calling to them four do&ors of 
phyſick, and for ſurgery other expert perſons in that fa- 
culty, of them that have been approved ; upon the pain 
of forfeiture for every month, 5 /. one half to the King, 


/ 


and the other half to any that will ſue, | 


Sef?. 2, No perſon out of the ſaid city and precin& of 
ſeven miles, except he have been (as aforeſaid) approved, 
ſhall exerciſe as a phyſician or ſurgeon in any dioceſe, 
but if he be examined and approved by the biſhop or his 
vicar general, calling to them ſuch expert perſons as their 
diſcretion ſhall think convenient, and giving their letters 
teſtimonials upon like pain. 


F Se, 3. This act ſhall not be prejudicial to the uniyer- 
ties, 


Stat, 14 & 15 Hen. 8. cap. 5. ſet. 2. The corpora- 
tion of the commonalty and fellowſhip of the faculty of 
phyſick erected by King Henry VIII. and every thing 
contained in the letters patent of incorporation, are con- 
firmed in parliament ; and the fix perſons in the letters 
patent named, chuſing to them two or more of the com- 
monalty, ſhall be called elects, and the elcs ſhall yearly 
chuſe one of them Preſident ; and as oft as any of the 
places of the ele&ts ſhall be void by death or otherwiſe, 


che ſuperviſors of the ele&ts (within forty days) ſhall 


chuſe more of the faculty in London, to ſupply the num= 
ber of eight; ſo that they be firſt by the ſaid ſuperviſors 


fraightly examined after a form deviſed by the clefts, and 


by ſuperviſors approved. 


$2. 3. No perſon ſhall be ſuffered to pratice in phy- 
ſick through England, until he be examined at London 
by the Preſident and three of the ele&ts, and have from 


them letters of teſtimonials, except he be a graduate of 
Oxford or Cambridge, &c. 


Stat. 32 Hen. 8. cap. 40. ſee?. 1. The preſident of the 
commonalty and fellowſhip of phyſicians, and the com- 
mons and fellows of the ſame, ſhall be diſcharged to keep 
watch or ward in London, and ſhall not be cholen conſta- 
ble, or any other officer in the city, | 

Se. 2. The ſaid preſident, commons and fellows, may 
yearly ele four of the ſaid commons and fellows; and 
the ſaid four perſons, after oath miniſtred by the preſident 
or his deputy, ſhall have power to enter the houſe of 
every apothecary within the city, to ſearch ſuch apothe- 
cary wares as they have in their houſes ; and all ſuch 
drugs as the ſame four perſons ſhall find defeQive, the ſame 
four perſons calling to them the wardens of the myſtery 
of apothecaries, or one of them, ſhall cauſe to be burnt, 
or otherwiſe deſtroy the ſame; and if the apothecaries 
do obſtinately or willingly refuſe the ſaid perſons to en- 
ter their houſes for the purpoſe before rehearſed, they ſhall 
forfeit 100 s. the one half to the King, and the other 
half to him that will ſue for the ſame; and if the four 
perſons elected refuſe to be ſworn, or do obſtinately re- 
fuſe to make the ſearch once in the year, having no law- 
ful impediment, for ſuch default eyery of the ſaid four 
perſons ſhall forfeit 10s. | 


See, 
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Se&. 3. Any of the fellowſhip of phyſicians, being ad- 
mitted by the faid preſident and fellowſhip, may practice 
the ſcience of phylick, including ſurgery. 


Stat. 34 & 35 Hen. 8. cap. 8. ſe. 3. It ſhall be law; 
ful to every perſon being the King's ſubject, having 
knowledge of the nature of herbs, roots and waters, to 
miniſter to any outward fore, wound, apoſtemations, 
ſwelling or diſeaſe, any herbs, ointments, baths, pou!- 
teſs and plaiſters, according to their experience, or drinks 
for the ſtone, {trangury or agues, | 

Stat. 1 Mar. flat. 2. cap. 9. ſeft. 2. The ſtatute 14 
Hen. 8. cap. 5. ſhall continue in force, 

$-#. 4. Whenſoever the prefident of the college of 
phyſick of London, or ſuch as the ſaid preſident and college 
ſhall yearly authorize to correct offenders in the ſaid facul- 
ty, ſhall commit any offenders to any gaol within the fame 
city and precinct (the Tower of London excepted ) the gaoler 
ſhall receive ſuch perſons, until ſuch offenders be dil- 
charged by the ſaid preſident, and ſuch perſons as by the 


—_—_— 


ſaid college ; upon pain that every ſuch gaoler doing the 


contrary ſhall forteit the double of ſuch fines and aimerce- 
ments as ſuch offender ſhall be aflefled to pay, ſo that the 
ſame be not at one time above 205. the moiety thereot 
to the Queen, the other moiety to the preſident and col- 
lege. 

"S.. 5. It ſhall be lawful for the wardens of the gro- 
cers to go with the phyſicians in their fearch, and every 
ſuch perion as ſhall refitt ſuch ſearch ſhall forfeit 107. 

Se&. 6. All juſtices, mayors, ſheriffs, conſtables and 
other officers, upon requeſt ſhall affitt the preſident of the 
ſaid college, and all perſons authorized, for the due exec- 
- cution of the faid fatutes; upon pain to run in contempt 
of the Queen's Majeſty. 

In an action for praQtifing phyiick within ſeven miles 
of London without licence, the caſe upon a ſpecial verdict 
was, that the detendant being an apothecary by trade, 
was ſent to by F. S. then ſick of a certain diſtemper ; 
and. he having ſeen, and being informed of the faid di- 
ſtemper, did without preſcription or advice of a doctor, 
and without any fee for advice, compound and fend the 
ſaid F. S. ſeveral parcels of phyſick, as proper for his 
ſaid diſtemper, only taking the price of his drugs; and 
if this were a practifing of phyſick, ſuch as is prohibited 
by the ftatute was the queltion : And after ſeveral argu- 
ments the court at laſt unanimouſly agreed, that prac- 
tiſing of phyſick within this ſtatute confiſts, 1ſt, In 
judging of the diſeaſe and it's nature, conſtitution of the 
patient, and many other circumſtances. 2dly, Ia judging 
of the fitteſt and propereſt remedy for the diſeaſe. And 
34ly, In directing and ordering the application of the re- 
medy to the diſeaſed. And that the proper buſineſs of an 
apothecary is to make and compound, or prepare the 
preſcriptions of the do{tor purſuant to his directions. It 
was alto agreed that the detendanr's taking upon himfelt 
to ſend phyſick to a patient as proper for his Ciltemper 
without taking aught for his pains, is plainly a taking 
upon himfelf to judge of the diſeaſe, and fitneſs of re- 
medy, as allo the executive or directing part. Ft per 
zot. cur. Plaintiff had judgment. Note ; This judgment 
was reverſed in domo procerum, 6 Mod. 4.4. Mich. 2 Ann. 
B. R, College of Phyſicians v. Roſe. 

One that has taken his degree of doctor of phyſick in 
either of the univerſities may not practiſe in London, and 
within ſeven miles of the ſame, without a licence from 
the college of phyſicians ; per cur. clearly, and that by 
reaſon of the charter of incorporation, confirmed by 14 
& 15 Hen. 8. cap. 5. penn'd in very ſtrong and negative 
words, As to the teſtimonials granted by the univerſities 
upon a perſon's taking the doctor's degree, the court was 
of opinion, that theſe might have the nature of a recom- 
mendation, and give a man a fair reputation, but con- 


ferred no right ; and conſequently all thoſe ſtatutes which 


have confirmed the privileges of the univerſities would re- 
vive or confirm nothing but the reputation that this teſti- 
monial might give ſuch graduates. And as to the laſt 
clauſe of this ſtatute, that none ſhall praiſe in the coun - 
try without a licence from the preſident and three elects, 
unleſs he be a graduate of one of the univerſities ; it was 
laid, that all the inference from that would be, that poſ- 


PLE 


ſibly two licences may be neceſſary where a 
a graduate, In the caſe of Doctor Levet, 
Flolt did not think this queſtion worth bei 
cially, 


perſon is no 
Lord Ch. . 
ng f 
The college of phyſicians, witkous dan. _- 
more competent judges of the qualifications of a ph 
than the univerſities ; and there may be man 
ſons for taking a particular care of thoſe that pra 
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ſick in London, Adjournatur. 10 Med. 353, wry Pr 


3 Geo. 1, B. R. College of Phyſicians v. Dattor W:/k 
Debt upon the ſtatute 14 Hen. 8. cap. 5. by the plain 

tiff as preſident of the colleye of phyſicians in Londis 
and of the corporation of phyſicians there, for that the 
defendant uſed the art of phyſick in London without li 
cence from the college there, againſt the ſtatute and their 
charter z for which he demanded 5 /. for every moth 
being the penalty given by the ſtatute z the defendant 
pleaded the ſtatute 34 An. 8. which enables every one 
to practiſe phylick or ſurgery, being ſkilful therein, not- 
withſtanding any aCt to the contrary, "The plaintiff re. 
plies and ſhews the ſtatute 1 7, cap. g. which confirms 
their charter, and every article thereof to ſtand in force: 
any act, ſatute, law, or cuſtom to the contrary notwith- 
ſtanding. Hereupon the defendant demurred ; 1}, Be. 
cauſe this general clauſe in this law doth not reſtrain the 
ftatute of 34 Jen. 8. 2dly, That this pleading is a de- 
parture; for it ought to have been ſhewn before. It was 
argued for the plaintiff, 1ſt, that the act of 34 H.8. is 
repealed by the 1 Mar. quoad the college of phyſicians in 
London, as fully as if it had been by expreſs words recited 
and repealed. For when it confirms the charter of I4 
H. 8. and appoints that it, and every part thereof, ſhall 
ftand and be available, the ſtatute of 34 ZH. 8. cannot 
itand with it, Dua leges poſteriores leges priores contraris 
abrogant, 4 Ed. 4. Porter's caſe, Co. 1 fol. 25. b, 2d, 
Thar it is not a departure ; becauſe there is not any new 
matter pleaded in reviving of the former or fortificaticn 
thereof, and a record was ſhewn. Mich. 10 & 11 Fl, 
betwixt Bomelins v. where the record was in the 
ſame manner as this record is ; and there the plaintiff had 
judgment : wherefore, &c, and there being none of the 
defendant's part to argue ; the court upon hearing the re- 
cord, gave rule that judgment ſhould be entered for the 
plaintiff, unleſs, &c. Cro. F. 121. Trin. 4 Jac. B. R. 
Laughton v. Gardener. 


For more learning en this ſuljef, ſee 16 Vin, Abr. tit, 
Phyſicians, 


Philolopher's ſtone. See Multiplication, 
Picards, A ſort of boats of 15 tons or upwards, uſed 


on the- river Severn, mentioned 34- & 35 H. 8, cap. 3 
Alſo 2 fiſher-boat, 13 Eliz. 11, F M 


Piccage, (Prceagirm,) from the French piquer, efi- 
dere; Money paid in fairs, to the lord of the foil, for 
breaking of the ground, to ſet up booths or ſtalls. Cowell, 
edit. 1727. | | 

Picheria, (P:icherus,) A pot, a pitcher. 14. 1b. 

Pickards, No perſon ſhall uſe any iron cards or 
pickards, in rowing any woollen cloth, upon pain to for- 
feit the ſame, and 205. for every offence, Stat. Z& 4 
E. 6. cap. 2. | 

Pictures, A duty on the importation of them, 6 & 
7 Will. 3. c. 7. ſet. 2. 36& 4 Ann. c.:4. ſet. 5. Made | 
perpetual, 7 Am. c. 7, "Lhe duty regulated by meaſure, 
8 Geo. I, cC. 20. ſet. 49. 11 Geo. I, c 7. ſet. 12. 

Ple-powder court, (Curi2 pedis hn) from 
the French pzed, i. e. pes, and poudreux, 1. e. puboerulentus 
Is a court held in fairs, to adminiſter juſtice to buyers and 
ſellers, and for redreſs of all diſorders committed in them 3 
and fo called, becauſe they moſt uſually are in ſummer, 
and the ſuitors commonly are country people with duſty 
feet; or from the expedition intended, in the hearing of 
cauſes proper thereunto, before the duſt goes off the 
plaintiff's or defendant's feet ; it is held de hora in horam- 
Shene de werbor. ſignif. verbo Pede-pulveroſus, ſays, the 


word ſignifies a vagabond ; eſpecially a pedlar, which 
hath no place of dwelling, and therefore muft have juſtice 
ſummarily adminiſtred to him, viz. within three ebbings 
Brafton, lib. 5. trad. 1» 
Of this 

courts 


and three flowings of the ſa, 


cap. 6. num. 6. calleth it Fuftitiam pepoudrous. 


N04 


court, read the ſtatute 17 Ed. 3. cap. 2. Cv. 4 Infl. 


and Cromp. Fur. fol. 221. | See Juſtices of 
ff : avilion, This Dao our old gs 2 called 
Crapung-gemot, i, e, A court of merchandiſe, or handling 
matters of buying and ſelling, *Tis mentioned in Door 
and Student, cap. 5+ who tells us *tis a court incident to 
firs and markets, to be held only during the time that 
the fairs are kept. Cowell, edit. 1727, See 7 Vin, Abr. 
g. 16. See Court of piepowder. 

Pies, ( Freres pies,) Were a fort of monks ; fo called 
becauſe they wore black and white garments like magpies. 
They are mentioned by /Yal/ngham, pag. 124. 

Pietantia, ( Pitantia,) A pittance, a ſmall Jargeſs, an 
allotted portion of meat and drink diſtributed to the mem- 
hers of ſome collegiate body, or other people, upon a high 
feſtival, a ſtated anniverſary, or ſuch like folemnity. 
Cowell, edit. 1727- ; : ; 

Pietantiarius, The pittancer or officer in collegiate 
churches, who was to diſtribute the ſeveral prttances at 
ſuch times, and in ſuch proportions as the ſeveral founders 
or donors had appointed. See Pittance, 

Pig of lead, See Fother, 

Pigeons, See Game, | 

Pila, 1s that ſide of money which we call pile, be- 
cauſe it is the fide on which there was an impreſſion of a 
church built on piles, Fleta, lib. 1. cap. 39. He who 
brings an appeal of robbery or theft againſt another, muſt 
ſhew the certain quantity, quality, price, weight, num- 
ber, meaſure, valorem & pilam, where pilam ſignifies figu- 
ram monete, Cowell, edit. 1727. 

ſlatus. A blunted arrow. 14. 16. 
ilchards, See Fiſh, Herrings, . 
+5okg Such NF A as had a round knob a little 
above the head to hinder them from going too far into 
the mark, from the Latin pila, which fignihes any round 
thing, like a ball. Cowell, edit. 1727. : | 

Pileus Lupportationis, A cap of maintenance. Pope 
Julius ſent ſuch a cap with a ſword to Hen. 8. anno 1514. 
Halling, pag. 827; but there is mention made of ſuch a 
cap by Hovedon, pag. 657. at the coronation of Richard 
the Firſt, Cowell, edit, 1727. . 0s 

Pillory, (Coll;/irigium, quaſi collum fringens ; pilloria, 
from the French pilleur, i, e. depeculator,) Is an engine. 
made of wood, to puniſh offenders, well known. In 
the laws of Canutus, cap. 42. it is called Halsfange. Sir 
Henry Spelman ſays, *tis Supplicii machina ad ludibrium 
magis quam penam. Cowell, cdit. 1727. 

By Ordin. for bakers, ncert. temports, cap. 3. every 
pillory or ftretch-neck muſt be of convenient itrength, 
ſo that execution may be done upon offenders without 
peril of their bodies. Lords of leets are to have a pillory 
and tumbre], or it will be cauſe of forfeiture of the leet; 
and it is ſaid that a vill may be bound by preſcription to 
provide a pillory, &c. 2 Hawk. P. C. 7% 

Pilots, Regulations of the pilets at Dover and Deal, 

Geo, I. c. 13. continued by 4 Ges. 3. c. 12. vee Stran. 

dhe £4 for the conſtrution of 3 Geo, 1, c. 13. 

rd warden, and commiſſioners of load manage may 
make regulations for the government of the Dover pilots, 
7 Geo. 1, c. 21. ſet?. 14. continued by 4 Geo. 3. c. 12. 

For government of the pilots of the Trinity-Houſe at 
Deptford, 5 Geo. 2. c. 20. | 

"ate In the plantations how preſerved, 9 Ann. 
17, Sce S5torcs, 

Finnas bibere, or ad pinnas bibere, The. old cuſtom 
of drinking brought in by the Danes, was to fix a pin 
in the ſide of a waſſal-bowl or wooden cup, and fo to 
drink exaQly to the pin, and now in a ſealed glaſs, &c. 
This kind of drunkenneſs was forbid by; the clergy, in 
the council at London, anno 1102. Preſbyteri non eant ad 
potationes, nec ad pinnas bibant. Cowell, edit. 1727. 

Pins, DireCions for the good making of them, 34 & 
35 Hen. 8. c. 6. repealed 37 Hen. 8. c. 13. permitted to 
be. imported, $238.10, 

Pintadoes, See Linen, : 

Pioneers, (from the French pionier, foffor,) Sig- 
nitieth ſuch labourers, as are taken up for the King's 


army, to caſt up trenches, and undermine forts. 2 & 3 
, cap. 20. 


bl Jr Me: 


| ipe,. (ZPipa, {lon roll in 
called £22 Great Roll, anno 37 E. 3. cap. 4. See Clerk 
of the pipe. It is alſo a meaſure” of GE or oil, con- 


taining half a tun, that is fix ſcore and fix gallons, 
£ K:. 2. 3. | I 
Pirate, (Pirata,) Is now taken for one who main- 
tains himſelf by pillage and robbing at ſea. But in for- 
mer times the word was uſed in a better ſenſe, being at- 
tributed to ſuch perſons to whole care the mole or pier of 
a haven was intruſted ; and ſometimes for a ſea-ſoldier, 
according to the learned Spelman. Cowell, edit. 1727. 
Piracies and depredations at ſea are capital offences by 
the Civil law; alſo piracy is ſaid to have been puniſhable 
at Common law, before the 25 Ed. 3. as petit treaſon, 
if committed by a ſubjeR, and as felony if committed by 
a foreigner ; but it ſeems agreed, that after that ſlatute, 
by which all treaſon is xa: 9p to the particulars therein 


{et down, it was cognizable only by the Civil law. 
E.G. 10: 


| 


the Exchequer, otherwiſe 


Staunfs 
3 ”_ 112. 2 Hale's Hiſt. P. C. 369, 370. 


1 Hawk. P. C. 98. 


But this proving very inconvenient, becauſe by that 
law no offender ſhall have judgfkent of death without his 
own confeſſion, or dire& proof by eye witneſſes, it was 
enacted by 28 Hen. 8. cap. 15. © That all felonies and 
robberies, &c, upon the ſea, or in any haven, river, creek 
or place where the admiral or admirals have or pretend 
to have power, authority or juriſdiction, ſhall be inquired, 
tried, heard, determined and judged in ſuch ſhires and 
places in the realm as ſhall be limited by the.King's com- 
miſhon or commiſſions . to be direted for the ſame, in 
like form and condition as if any ſuch offence or offences 
had been committed or done in or upon the land ; and 
ſuch commiſſions ſhall be had under the King's great ſeal, 
directed to the admiral or admirals, or to his or their 
lieutenant, deputy and deputies, and to three or four 
other ſubſlantial perſons as ſhall be named or appointed by 
the Lord Chancellor of England for the time being, from 
time to time, and as oft as need ſhall require, to hear and 
determine ſuch offences after the common courſe of the 
laws of this land uſed for felonies, and robberies, Ec. done 
and committed upon the land within this realm. 

And it is farther enacted by the ſaid ſtatute, © That 
if any perſon or perſons happen to be indicted for any 
ſuch offence done or hereafter to be done upon the ſeas, 
or in any other place above limited, that then ſuch order, 
proceſs, judgment and execution ſhall be uſed, had, done 
and made to and againſt every ſuch perſon and perſons, 
ſo being indicted, as againſt felons, &c. for any felony, 
&c, upon the land by the laws of the land is accuſtomed. 

And it is farther enaCted- by the faid ſtatute, 4 That 
ſuch as ſhall be convia of any ſuch offence by verdiQ, 
confeſſion, or proceſs by authority of any ſuch commilſ- 
fion, ſhall have and ſuffer ſuch pains of death, loſles of 
lands, goods and chattels, as if they had been attainted 
and convicted of ſuch oftence done upon the land, and 
alſo that they ſhall be excluded from the benefit of the 
clergy. | 


In the conſtrudtion of this a&t the following opinions 
have been holden : | | 

That it does not alter the nature of the offence, ſo as 
to make that, which was before only a felony by the Civil 
law, now become a felony by the Common ; for the 
offence muſt ti] be alleged as done upon the ſea, and is 
no way cognizable by the Common law, but only by vir- 
tue of this ſtatute ; which, by ordaining that in ſome re- 
ſpects it ſhall have the like trial and puniſhments as are 
uſed for felony at Common law, ſhall not be carried fo 
far as to make it alſo agree with it in other particulars 
which are not mentioned ; and from hence it follows that 
this offence remains, as before, of a ſpecial nature, and 
that it ſhall not be included in a general pardon of all 
felonies. 3 1n/t. 112. 2 Hale's Hiſt. P. C. 370. Moor, 
756. 3 Infl. 112. Co. Lit: 391. 2 Hale's Hifl, P. C. 

ON | 
PF rom the ſame ground it alſo follows, that no, perſon 
in reſpect of this ſtatute be conſtrued to be, or puniſhed 
as acceſories to piracy before or after, as they might have 
been, if it had been made felony by the ſtatute, whereby 
all thoſe would incidentally have been acceſlaries in the 


| like 
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like caſes in which they would have been acceſſaries to-a 
_— at Common law ; and from hence it follows, that 


acceſlaries to piracy, being neither expreſsly named in the 
ſtatute, nor by conſtruction included in-it, remain as they 
were before, and were triable by the Civil law, if their 
offences were committed on the ſea; but on the land, 
by no law, until 11 & 12 TY. 3. cap. 7. for 2 & 3 Ed. 6. 
cap. 24. which provides againſt acceſſaries in one county 
to a felony in another, extends not to acceſlaries to an 
offence committed in no county, but on the ſea; but by 
the ſaid ſtatute of 11 & 12 7, 3. they are triable in like 
manner as the principals are by the flatute 28 22.8.3 
Inſt. 112. 1 Hawk. P. C. 99. | 

From the ſame ground alfo it follows, that an attainder 
for this offence corrupts not the blood, inaſmuch as the 
ſtatute only ſays, that the offender ſhall ſuffer ſuch pains 
of death, &#c. as if he were attainted of a felony at Com- 


* mon law, but ſays not that the blood ſhall be corrupted. 


3 o” 112. 1 Hawk. P. C. 99. t 

et it has been reſolved, that an offender ſtanding 
mute on an arraignment, by force of this ſtatute, ſhall 
have judgment of paine fort & dure; for the words of 
the ſtatute are, that a commiſſion ſhall be directed, &c, 
to hear and determine ſuch offences' after the common 
courſe of the laws of the land. 3 Inf!. 114. Dyer 241. 
pl. 49. 308. pl. 73. hs ; 

It hath been holden, that the inditment for this of- 
fence muſt allege the fat to be done at fea, and mult 
have both the word felonice and piratice; and that no 
offerice is puniſhable by virtue of this a&t as piracy, which 
'would -not have been felony if done on the land, and 
conſequently that the taking of an enemy's ſhip by an 
enemy is not within the ſtatute, 3 [/t. 112. 1 Roll. 
ba 175. 1 Hawk. P. C. 100. 

t is agreed, that this ſtatute extends not to offences 
done in creeks or ports within the body of a county, be- 
cauſe they are and always were cognizable by the Com- 
mon law. Moor 756. 1 Roll. Rep. 175. 1 Hawk, P. 
C. 100, 

By the 11 & 12 IV. 3. cap. 7. it is enafted, © That 
all piracies, felonies and robberies, committed 4in or upon 
the ſea, or in any place where the admiral has juriſdic- 
tion, may be tried and determined at ſea or upon the 
land, and in any of his Majeſty's iſlands or plantations, 
&c. to. be appointed by the King's commiſſion under the 
great ſeal, or the ſeal of the admiralty, directed to any of 
the admirals, &c. and ſuch perſons and officers by name 
or for the time being, as his Majeſty ſhall think fit ; who 
ſhall have power jointly or ſeverally, by warrant under 
hand and ſeal of any of them, to commit any perſon 
againſt whom-information of any fuch offences ſhall be 

iven upon oath, and to call a court of admiralty, which 
ſhall conſiſt of ſeven perſons at leaſt, and ſhall proceed 
in the trial of the ſaid offender according to ſuch directions 
as are ſet forth at large in the ſaid ſtatute of ; continued by 
1 Geo. 1. for five years, and by 6 Ges. 1. made perpe- 
tual, 

And it is farther enated by the faid ſtatute, /e&. 8. 
« That if any of his Majeſty's natural born ſubjects or 
denizens of this kingdom, ſhall commit any piracy or 
robbery, or any act of hoſtility, againſt other his Ma: 
jeſty's ſubjes upon the ſea, under colour of any com- 
miſkon from any foreign prince or ſtate, or pretence of 
authority from any perſon whatſoever ; ſuch offender and 
offenders, and every of them, ſhall be deemed, adjudged 


- and taken to be pirates, felons and robbers ; and they and 


every of them, being duly convicted thereof according 
to this a&, or the aforeſaid at of 28 Hen. 8. ſhall have 
and ſuffer ſuch pains of death, loſs of lands, goods and 
chattels, as pirates, felons and robbers upon the ſeas 
ought to have and ſuffer.” ; 

And it is farther enated by the faid ſtatute, © That 
if any commander or matter of any ſhip, or any ſeaman 
or mariner, ſhall in any place, where the admiral hath 
jurifdiftion, betray his truſt and turn pirate, enemy or 
rcbel, and piratically and feloniouſly run away with his 
ſaip or ſhips, or any barge, boat, ordnance, ammuni- 
tion, g00Jds or merchandize, or yicld them up volunta- 
rily to any pirate, or bring any fſeducing meſſage from 


P:-'1 


w pirate, enemy or rebel, or conſult, combi 
ede 


. ne or in 
rate with, or attempt or endeavour to corru - 


commander, maſter, officer or marine, 
run away with any ſhip, goods or merchandize, or turn 
pirate, or go over with pirates, or if any perſon ſhall J, 

violent hands on his commander, whereby to hinder him 
from fighting in defence of his ſhip and goods committed 


to yield up or 


to his truſt, or that ſhall confine his maſter, or mak 

or endeavour to make, a revolt in his ſhip, ſhall be ad. 
judged to be a pirate, felon or robber, and being 44k 
victed thereof according to the direQtions of this a& ſhalt 
=_ "9 ſuffer pains of death, loſs of lands, goods and 
chattels, as pirates, felons and robbers upon 
to have and offer.” Nor To 

And it is farther enaCted by the ſaid ftatute, «« That 
all and every perſon and perſons whatſoever, who ſhall. 
either upon the land or upon the ſeas wittingly or know- 
ingly fet forth any pirate, or aid and affiſt, or maintain 
procure, command, counſe] or adviſe any perſon or perſons 
whatſoever, to do or commit any piracies or robberies upon 
the ſeas, and ſuch perſon or perſons ſhall thereupon do or 
commit any ſuch piracy or robbery, then all and every 
ſuch perſon or perſons whatſoever ſo as aforeſaid fettins 
forth any pirate, or aiding or aſſiſting, maintaining, pro- 
curing, commanding, counſelling or advifing the fame 
either on the land or upon the ſea, ſhall be adjudged aq 
be acceſſory to ſuch piracy and robbery done and com- 
mitted. And farther, that after any piracy or robbery is 
or ſhall be committed 'by any pirate or robber whatfo- 
ever, every perſon or perſons, who, knowing that ſuch 
pirate or robber has done and committed ſuch piracy and 
robbery, ſhall upon the land or upon the water receive, en- 
tertain or conceal any ſuch pirate or robber, or receive or 
take into his cuſtody any ſhip, veſſel, goods or chattels 
which have been by any pirate or robber piratically 
and feloniouſly taken, ſhall be by this ſtature likewile ad- 
judged to be acceſſory to ſuch piracy and robbery ; aad 
that all ſuch acceſſories to ſuch piracies and robberics ſhall 
be inquired of, heard and determined, and adjudged ac- 
cording to the common courſe of the law, according to 
the ſaid ſtatute of 28 Hen. 8. as the principals of ſuch 
piracies and robberies may be, and no otherwiſe, and be- 
ing thereupon attainted ſhall ſuffer ſuch pains of death, 
loſs of Jands, goods and chattels, and in like manner as 
the principals of ſuch piracies, robberies and felonies 
ought to ſuffer according to the ſaid ftat. of 28 Hen. 8, 
which is declared to be in full force; any thing in this 
act to the contrary notwithſtanding.” 

And by 4 Geo. 1. cap. 11. © All perſons who fhall 
commit any offence for which they ought to be adjudged 
pirates, felons or robbers by 11 & 12 //, 3. may be tried 
and judged for every ſuch offence, according to the form 
of 28 Hen. 8. and ſhall be excluded from their clergy. 

By the 8 Geo. 1. cap. 24. for the more effeCtual ſup- 
preſſing of piracy, it is declared and enaCted, < That if 
any commander or maſter of any ſhip or veſſel, or any 
other perſon or perſons, ſhall any wiſe trade with any 
pirate by truck, barter, exchange or in any other man- 
ner, or ſhall furniſh any pirate, felon or robber upon 
the ſeas with any ammunition, proviſion or ſtores of any 
kind, or ſhall fit out any ſhip or veſlel knowingly, and 
with a deſign to trade with or ſupply, or corre{pon 
with any pirate, felon or robber upon the ſeas; or if 
any perſon or perſons ſhall any ways conſult, combine, 
confederate or correſpond with any pirate, felon 0f 
robber on the ſeas, knowing him to be guilty of any 
ſuch piracy, felony or robbery ; ſuch offender and offen- 
ders, and every of them, ſhall in each and every of the 
ſaid caſes be deemed, adjudged and taken to be gui of 
piracy, felony and robbery, and he and they all and 
may be inquired of, tried, heard and adjudged of and for 
all or any of the matters aforeſaid, according to the fia- 
tute made 28 Hen. 8. for pirates, and the ſtatute _ 
I1& 12 FF. 3. and he and they being convicted of yr 
or any of the matters aforeſaid, ſhail ſuffer ſuch pains © 
death, loſs of lands, goods and chattels, as pirates» fe- 
lons and robbers upon the ſeas ought to ſuffer; and 1n 
caſe any perſon or perſons belonging to any ſhip or Vee 
ſel whatſoever, upon meeting any merchant ſhip or "a 


PI R 


f an -the high ſeas,- or in any port, haven or creck 
harſoever, ſhall forcibly board or enter into ſuch ſhip or 
"ſe}, 2nd, though. they do ,not ſeize and carry off ſuch 


ſhip or V el, ſhall throw, overboard or deſtroy any part of | 


the goods Or merchandizes. belonging to ſuch ſhip or veſ- 
{z); the. perſon and perſons, who! ſhall be guilty thereof, 
(hall in all reſpets be deemed and puniſhed as pirates, as 
en 2. it is. farther enacted, © That every ſhip 
x veſſel, which ſhall be fitted out with a defign to trade 
wich, or ſupply or correſpond with any pirate, and all and 
every g00 s and merchandizes put on board the ſame for 
any inteat or ' purpoſe to. trade with any pirate, felon or 
robber on the ſeas, ſhall be, thjo {220 forfeited, one moi- 
ety thereof to the wvſe of the King's Majeſty, his heirs 
ind ſucceſſors, the other moiety to the perſon or perſons 
vlio ſhall firſt. make diſcovery, and give information of 
ch intent or defign;z and ſuch perſon or perions, who 
hall firſt make ſuch diſcovery, ſhall and may ſue for and 
recover the ſaid ſhip or vellel, and;all and every the goods 
and merchandizes on board the ſame, in the high court of 

iralty.” | | | | 

ed $9. 3. © Whereas there are ſome defects in the 
Iaws'for bringing perſons, who are acceſlories to piracy 
and robbery upon. the ſeas, to condign puniſhment, if the 
principal who committed ſuch piracy, and robbery is or 
cannot be apprehended and brought to juſtice 3 be it 
therefore enacted, That all and every perſon, and perſons 
whatſoever, who by the ſaid flatute made 11 & 12 I, 3. 
ae declared to be acceſſory or acceſſories to any piracy or 
robbery therein mentioned, are hereby declared, and ſhall 
he decried and taken to be principal pirates, felons and 
robbers, and ſhall and may be inquired of, heard, deter 
mincd - and adjudged in the fame manner as perſons guilty 
of piracy 2nd robbery may and ought to be inquired of, 
tried, heard, determined and adjudged in the faid ſta- 
tute 11 & 12 FY. 3. and bcing thereof attainted and con- 
vicled, ſhall ſuffer ſuch pains of death, loſs of lands, 
goods 2nd chattels, and in like manner, as pirates and 
robbers ought to be by the. ſaid aCt to ſuffer,” | 
| And Se. 4. it is farther enacted, *©* That all and every 
offender or offenders convicted of piracy, felony or rob- 
dery by virtue of this a&t, ſhall not be admitted to have 
the benefit of clergy, but be utterly excluded of and 
from the fame.” | 

And Se. 5. « To the end that a farther encourage- 
ment may be given to all ſeamen and mariners to fight 
and defend their ſhips from pirates, it is farther enacted, 
That in caſe any ſeaman or mariner on board ny 6 mer- 
chant ſhip. or veſſel, or -any other ſhip or veſſel, ſhall be 
maimed in fight againſt any pirate, every ſuch ſeaman and 
mariner, vpon due proof of his being maimed in ſuch 
fight, ſhall not only have and receive the rewards already 
appointed by a flatute made the 23 Car. 2. intitled, An 
a& to prevent. the delivering up ot merchant ſhips, and 
for the increaſe of good and ſerviceable ſeamen, but ſhall 
alſo be admitted into, and. provided for in Greenwich hoſ- 
pital preferable to any other ſeaman or matiner, who is 
_ diſabled from ſervice or getting a livelihood merely by his 
2 "ag - : : : 
a And Se. 6. it is farther enated, «* That in caſe any 
commander, maſter «or other officer, or any ſeaman cr 
mariner of any merchant ſhip or veflel, which carries 
guns and arms, ſhall not, when they are attacked by any 
Pirate, or by any ſhip or veſſc] on which any ſuch pirate is 
on . board, fight and endeavour to defend themſelves and 
their ſaid ſhip or veſſel from being taken by the faid pirate, 
or-ſhall utter any words to diſcourage the other mariners 
from defending the ſhip, and by reaſon thereof the ſaid 
ſhip or veſſel ſhall fall into the hands of ſuch pirate ; then, 
and in every ſuch caſe, every ſuch commander or maſter, 
or other officer, and every ſeaman or mariner who ſhall 
not. fight, and endeavour to defend and ſave the ſaid ſhip 
or velf=1, or who ſhall utter any ſuch words as aforeſaid, 
{hall loſe and forfeit all and every part of the wages due to 
him and them reſpeQively to the owner and owners of the 
laid ſhip or veſlel, and ſhall not be permitted to ſue for, 
or recover the fame, or any part thereof in any court of 
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law or equity ; and as a farther puniſhment ſhall ſuffer ſix 
months impriſonment.” 


And Sea. 7, « F or prevention of ſeamen or mariners 
delerting merchant ſhips or veſſels abroad in the planta- 
tons, or in any other parts beyond the ſeas, which is 
the chief occaſion. of their turning pirates, and of great 
detriment to trade and navigation, and is chiefly occaſi- 


oned by the owner or owners of ſhips or veſſels paying 
wages to the ſeamen or mariners when abroad, it is en- 
acted, That no maſter or owner of any merchant ſhip or 
veſſel ſhall pay or advance, or cauſe to be paid or advan- 
ced to any ſeamen or mariner, during the time he ſhall 
be in parts beyond the ſeas, any money or effes upon 
account of wages, exceeding one moiety of the wages 
which ſhall be due at the time of ſuch payment, until 
ſuch ſhip or veſlel ſhall return to Great Britain or Ire- 
land, or the plantations, or to ſome other of His Ma- 
Jelty's dominions whereto they telong, and from whence 
they were firſt fitted out ; and if any ſuch maſter or 
owner of ſuch merchant ſhip or veſſel ſhall pay or ad- 
vance, or caule to be paid or advanced, any wages to any 


owner ſhall foricit and pay double the money he ſhall fo 
pay or advance, to be recovered in the high court of ad- 
miralty by any perſon who ſhall firſt diſcover and inform 
for the ſame, | 

Perſons committing hoſtilities, or aiding enemies, at 
ſea, may be tried as pirates, 18 Geo. 2. c.. 30. Piracies 
and robberies on the fea excepted out of the general par- 
don, 20 Geo. 2. c. 52. ſett. 13. See 16 Vin. Abr. tit. 
Pirates. | 
Þirates goods, In the patent to the admiral he has 
granted to him bona piratar' : "The proper goods of pirates 
only paſs by this grant ; and not piratical goods, So it is 
of a grant de bonis felonum, the grantee ſhall not have goods 
ſtolen, but the true and rightful owner. But the King 
ſhall have piratical goods, if the owner be not known. 
10 Rep. 109, Dyer 269. TFenk. Cent. 325. 

Piſlcary, (Piſcaria, from the French pecherie, i. e. pie 
catio) Is a liberty of fiſhing in another man's waters : In 
law French pecherie. Sce Ryly's Plac. Parl. 646. 


Pat. 1 R. 3. part. 3. m. 13. 


Pitance, or Pittance, (Pitancia,) A ſmall repaſt of 
fiſh or ficſh. Cowel!, edit. 1727. 

Pitanciarius, Was an officer in the monaſteries, whoſe 
bulineſs it was to provide ard diſtribute the pitances of 
herbs and meat amongſt the monks. *Tis mentioned in 
the Monaſl. 1 tom. pag. 148. | 

Pitch and tar, Not to be imported but in Englih ſhip- 
ping, 12 Car. 2. c, ray 8. pe 

Nor from the Netherlands or Germany, 13 & 14 Car. 2. 
c. 11, þ.2 


3- | 
To what duties liable, 4 //. & MM. c. 5. [. 2. 
the plantations, 3 & 4 Ann, c. 10. /. 6, 7. 


into England, encouraged, 3 & 4 Ann. c. 10. 12 Ann. 


£12. f.4. 2 Geo. 2. £. 35. þ- 3 
Plantation pitch and rar to be clean, 5 Geo. 1. c. 11. 
f. 16. 24 Geo. 2. c. 52. ſ. 2. 25 Geo. 2. c 35. /[. 3. 
Pitching pence, (commonly a penny) Is that money 
which is paid for pitching, or ſetting down every ſack of 
corn, or pack of any other merchandize in fairs or mar- 
kets. Cowell, edit, &5: | nY, 
Placard, (mentioned in ſtat. 2 & 3 P. & M, cap. 7.) 
Is a licence whereby a man is permitted to ſhoot in a 
gun, or uſe unlawful games, In French it ſignifies a 
table, where orders are written and hung up 3 and pla- 


caert in Dutch is an ediCt or proclamation. 33 Hl. 8. 
c. 6 | 


be alledged in appeals of death, inditments, £&fc, and 
place is conſiderable in pleadings in ſome caſes : where 
the law doth require a thing to be ſet down in a place 
certain, the party muſt in. his pleadings fay, it was done 
"there. Co. Lit. 282. When one thing coth come in 


ſeaman or mariner above the ſaid moiety, ſuch maſter or ' 


Piſcenarius, 1s uſed in our records for a hſhmonger. | 


Penalty on burning and deſtroying pitch or tar trees in 
Importation of it from the plantations, and Scotland 


Nt. 1, c: 9. 5 Gel. c. 1. /. 16, 17, 18. 8 Ge. 1. 


| Place, (Locus,) Where a fact was committed, is to 
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the place of another, it ſhall be ſaid to be of the ſame na-| 


ture; as in the caſe of an exchange, &c. Shep. Epit. 700. 
See Local, and 16 Vin. Abr. tit. Place. 

Platita, Plcas, or pleadings, or debates and trials at 
law, Placita is a word often mentioned in our hiſtories 
and law books. At firſt it ſignified the publick aſſemblies 
of all degrees of men where the King preſided, and where 
they conſulted about the great affairs of "the kingdom, and 
theſe were called generalia placita, becauſe generalitas uni- 
werſorum majorum tam clericorum quam laicorum tihidem con- 
veniebat. "This was the cuſtom in our neighbouring na- 
tion of France, as well as here, as we are told by Hinc- 
man, De Ordine Palatii, cap. 29. and by Bertinian, in his 
Annals of France in the year 767. 

Some of our hiſtorians, as Simeon of Durham, and 
others, who wrote 3oo years afterwards, tell us, that 
theſe aſſemblies were held in the open fields ; Nullam enim 
oportet Regem in literis aſſignare curiam, quia ubi Rex judi- 
cat in aperto ; ibi efl curia ſua. Sorae are of opinion, that 
theſe Placita generalia, and Curie Regis, were what we 
now call a parliament : *Tis true, the lords courts were 
ſo called, viz. Placita generalia, but oftner Curie generales, 
becauſe all their tenants and vaſlals were bound to appear 
there, 4 

We alſo meet with Placitum nominatum, 1. e. the day 
appointed for a criminal to appear, and make his de- 
fence. Leg. H. 1. cap. 29, 46, 50. Placitum frafum, 
7. e. when the day is paſt. Leg. H. 1. cap. 5g, My 
Lord Coke tells us, that the word is derived from pla- 
cendo, quia bene placitare ſuper omnia placet. "This ſeems 
to be a very fanciful derivation of the word : It ſeems ra- 
ther to be derived from the German plats, or from the 
Latin plateis, i. e. fieids or ſtreets where theſe afſemblies 
or courts were firſt held. But this word placita did ſome- 
times ſignify penalties, fines, muldts, or emendations, ac- 
cording to Gervaſe of Tilbury, or the Black Book in the 
Exchequer, /ib. 2. tit. 13. Placita autem dicimus penas 
pecuniarias in quas incidunt delinquentes. So in the laws of 
Hen. 1. cap. 12, 13%. Hence the old rule of cuſtom, 
Comes habe tertium denarium placitorum, is to be thus un- 
derſtood ; the Earl of the county ſhall have the third part 
of the money due upon mulas, fines, and amerciaments 
impoſed in the aſſifes and county courts. Cowell, edit. 


I727. : 
Placitare, (i. e. Litigare & canſas agere,) To _-] 
b 


1d 1b. | 
8 citato2, A pleader. Ralph Flambard is recorded 
to Totius regni placitator, in F/illiam the Second's 


time, 
Plague, For the ordering and relicf of perfons inflicted 


with the plague, 1 Fac. 1. c. 3I. 

Infeted perſons going abroad deemed felons, 1 Fac. 1. 
c. 31. /. 7.—Regulations for ſhips to perform quarentine, 
4 Ann. c.2. 7 Geo. 1. c. 3. 8 Geo. 1, c.8. and c. 10. 


1 Geo. 2. c. 13. 6 Geo. 2. c. 34. 
. Penalty on maſter breaking quarentine, 8 Geo. 1. c. 18. 


fe 14. 27 Geo. 2. c. 18. |. 4. 

Dire&ions for performing quarentine and ereCting laza- 
rettos, 26 Geo. 2, c. 6. 29 Geo. 2. c. B. 

Perſons diſobeying direCtions guilty of felony, 26 Gee. 2. 
c. 6. f. 1, 2, 3, 8, 10, 17, 18. | 

Orders for quarentine to be read in churches, 26 Geo. 2, 
c. 6. 7-20. 

Gcod: liable to retain infeftion, coming from the Ze- 
' vant without a clean bill of health, not to be landed unleſs 
aired in a foreign lazeret, 26 Geo. 2. c. 18, /. 12. 

Plaint, ( Duerela,) Is uſed for the propounding or ex- 
hibiting of any action perſonal or real in writing, and 
| fo it is uſed, Bro. tit. Plaint in aſſiſe ; and the party ma- 
king this plaint, is called The party Plaintiff, Kitchin, 
fol. 231. 

Planchia, A plank of wood. Cowell, edit. 1727. 

Plaiſterezs, Not to exerciſe the art of a painter in 
Lor.don, 1 Fac. 1. c. 20. 

Plantations, Sugar, tobacco, cotton-wool, indico, 
inger, and dying wood, of the growth of the plantations, 
Hall be exported thence to England only, 12 Car. 2. c. 18. 
18. Rice and melaſſes, 3 & 4 Ann. c. 5. /. 12. 
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tion but in Engl; built ſhipping, whereof the 
three fourths of the mariners are Engliſh, 1 5 C, 
__ w_ the fiſheries excepted, 7bid. ſep. 7. a. 2.7, 
s imported by land or | ; 
govariri 15 Car. 2. A 7, [.8. *# to be notified to the 
enalty on officers of the cuſtoms ſufferi 74% 
[4 to paſs, not being firſt unladen, wy, TL, IT 


The duty on ſea- 
2. k. 7. /. 10. 
Plantation goods not to be carried th 
_ 23 Car. 2. c. 26. 220 vin 
enalties on unloading plantation goods elſewh 
in England, 22 & 23 Car, 2. c. 26. /. 12, Tire 
c. 22. /. 8. & 14. : oo tu 
Duties on whale oil, blubber, &c. taken by 
__ morngprne þ 25 Car. 2. c. 7, 1Geeo.1. c, 
uties payable in the plantations for goods ſhi 
2 Ak 2. C rf 2. Expline by by Geo, "v4" I 
antation s not to carried 1 jon ſhi 
76 8W. 3. © 0 Fl 
Governors of the plantations, Ec. to take an oath, &&; 
to obſerve the regulations of trade, 7 & 8 JF. 3 < 22. |. y 
8& 9.3. c. 20. . 69. Lhe 
Officers of cuſtoms there to have the fame power 2; 
officers of cuſtoms in England, 7 & 8 I. 3. c, 22. [6 
pry or cuſtoms, contrary to law, void, 7 { W 
4. 6.22: 9« = 
: TR. of __ there, in the Jaw or treafury, to be in 
the hands of natural-born ſubjeRs 
f:8. 12. ubjects, 7 & 8 W. 3. o.22, 
F Reg to approve. the governors, 7 & 8 JF. 3. « 22, 
- 16, | 
Lands there not to be fold to aliens without his Majeſ- 
ty's conſent, 7 & 8 WW. 3. c. = 16. 
Ships to be regiſtred, &c. 7 & 8 WV. 3. c. 22. [. 19, 
Governors of plantations may be tried in England for 
offences committed in their government, 11 & 12 JF, 3, 
c 12. 
Irifþ linen may be exported to the plantations 3 & 4 
Ann. c. 8. 
Bounties on imported ſtores to the plantations, 3 & 
4 Ann. c. 10. 2 Gee. 2. c. 35. /. 3. 
Penalty on deſtroying pine-trees, 3 & 4 Ann. c. 10. — 
6. 9g Ann. c. 17, 8 Geo, 1, c 12. ſ.5, 2 Gum 
c 


coals ſent to the plantations, 15 Cir 


ſhips of 
12. {, 


Þ 7 

Value of foreign coins there ſettled, 6 Ann. c. 30. 

All ſubjects to have free trade to America, 6 Ann. c. 37. 
f. 15 & 22. | 

Plantation bonds to be delivered up if not put in ſuit in 
three years, 8 Ann. c. 13. /. 23. | 

Duties on prize goods in America, 9 Ann. c. 27. 

_ conſenting may be bound to ſervice, 4 Geo. 1. 
631; ©, | 
| . Furs of plantations to be brought to Great Britain, 
8 Geo. 1. & 15. fe. 24. | 
Salt may be carried from any part of Europe to Pen- 
ſylvania, 13 Geo. 1. c. 5, o New-York, 3 Geo. 4 
"WS 1 

Lignum vite may be imported from the plantations free, 
1 Geo. 2. c. 17. þ. 5. 

Undivided ſhares of Carolina ſurrendered to his Majeſty, 
2 Geo. 2. c. 34. 

Regulations for the preſeryation of woods in America, 
2 Geo. 2. c. 35. 

Liberty to carry rice from Carelina to the South of Cape 
Phgiores, 3 Geo. 2. c. 28. 

efore ſhipped, exporter to make an entry with the 

colleQtor of the cuſtoms, &c. 3 Geo. 2. c. 28. /. 4- 
Half ſubſidy to be paid, 3 Geo. 2. c. 28. /*, 5. 
Extended to Gegrgia, 8 Geo. 2. c. 19, 27 Geo. 2. & 


4 3 
roods not enumerated may be imported into Ireland 
from the plantations, 4 Geo. 2. c. 15. 

Debts owing in the plantations may be proved before 3 
magiſtrate in England, 5 Gee. 2. c. 3. 

Lands in the plantations made liable to debts, 5 Gev- 2+ 


CY Jett. &. 
7. ſet. 4 _ 


No European goods ſhall be imported into any planta- 
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Hats not to be exported from one plantation to another, 
't Geo. 2. 6 22. 

Hatters. in America not to haye more than two appren- 
tices, 5 Geo. 2. Co 22. feet. 7. n | 

The duty on coffee of the plantations reduced, 5 Geo. 2. 


: A duty on foreign rum and melaſſes imported to the 
ations, 6 Geo. 2. c. 13J- 29 Geo. 2. c. 26. 

No ſugar to be imported to. /reland, unleſs of the 

owth of the plantations, or ſhipped in Great Britain, 

(zo. 2. c. 13- Continued to 3oth of September, 1764, 
and from 29th of September, 1764, made perpetual, ſub- 
je& to alterations in 4 Geo. 3. c. I5. 

Drawback on ſugar re-exported, 6 Geo. 2. c. 13. /. 9. 
g& 10 W. 3. C. 23. /. 8. : 

Allowance on exportation of ſugar refined in Great Bri- 
tain, 6 Geo, 2, Cc 13. /. 19. ; 

Liberty given to carry ſugar from the plantations to 
foreign markets, 12 Geo. 2. c. 30. Continued 4 Geo. 3. 
12. Extended to. all Britihh ſhips, 15 Geo. 2 c. 33- 
Hh that the ſhip belongs to Britih ſuljeCts, 12 Geo. 
2. c. 30: þ- 3- | 

Officers of cuſtoms to examine ſuſpeCted ſhips, 12 Geo. 
2. Cc. 30. ſett. 6. : 

Ships taking in other goods ſubject to entries, &c. 12 
Guo, 2+ c. 30+ ſect. 10. 

Charters to be granted in time of war to adventurers 
to conquer lands in America, 13 Geo. 2. Cc. 4. /. 13. 

Foreigners reſiding ſeven years in the plantations, and 


taking the oaths, to be deemed natural ſubjets, 13 Geo. 2. 


(7 
Unlawful ſtocks and undertakings in the plantations, 
hibited, 14 Geo. 2. c. 37. | 
pro : , 
Maſters of ſhips to make oath of the truth of their re- 
piſter, 15 Geo, 2. c. ZI. 
Relief provided where the regiſter is loſt, 15 Geo. 2. 


& JI. /- 2. 

5 condition of plantation-bonds ſhall ſpecify a cer- 
tifcate of landing the goods within 18 months, 15 Geo. 2. 
& JI. /e 4. | 

LA, in the plantations not to be impreſſed, 19 Gee. 
2, C. 30. 

A -premium on plantation indico, 21 Ges. 2. c. 30. 
28 Geo. 2. c. 25, Continued and amended, 3 Gee. 3. 
6 25, 

Raw flk may be imported from the plantations, free, 
23 eo. 2, C 20. l 

Bar iron may be imported from the plantations to 
London, and pig iron to any port free, 23 Geo. 2. Cc 29. 
And bar iron to any port, 3o Geo. 2. c, 16. 

dlitting mills, ſteel furnaces, &c. not to be ereted in 
the plantations, 23 Geo. 2. c. 29. /. 9. 

Pot aſhes of the plantations may be imported free, 
24 Geo. 2. c. 51. 

Reftraint of paper credit in the plantations, 24 Gee. 2. 


f, 53. 
The a concerning atteſtation of wills extended to the 
Britiſh colonies, 25 Geo. 2. c. b. ſeft. 10. 
| Foreign proteftants enabled to lerve officers and ſoldiers 
In America, 29 Geo. 2; c 5. /. I. 0 

For recruiting the army in America, 29 Geo. 2. e. 35. 

Indented ſervants may be enliſted, 29 Geo. 2. cap. 35. 
FE 

Troops raiſed in America, when joined with Britiſh 
_ ſubje& to the rules and articles of war, 30 Geo. 2. 
& 0. je. 72, 

No vids to be exported from the plantations ooing 

© war with France, except to Great Britain or Treland, 
to ſome of the plantations, 3o Geo. 2. c. 9. 

© may be exported to the Southward of Cape Fini- 
Tre, 30 Geo. 2. c. 9. /. 11. 
ain rates and duties on foreign goods imported into 

ay of the plantations in America, 4 Geo. 3. c. 15. | 

Paper bills of credit in the plantations declared void, 
4 Geo. 3. c. 24. DEE 2 

For granting ſtamp duties in the plantations, Oc. 
S Geo. 3. c 12. Repealed by 6 Geo. 3. c. 11. 
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Plate, A hoy, or water-veſſe] ſo called, 13 Eliz, 
_ 5- A tax laid on perſons poſleſſed of ſilver plate 
29 Geo. 2. C& 14. 
layhouſe, See Nuſance, 

lay Games, See Nuſance, Gaming, 


lays and 
Plea, (Placitum, from the Saxon ples, or pleoh, i, e. 
Juris attio,) Signifies that which either party allegeth for 
himſelf in court, which was wont to be done in French 
from the conqueſt until Edward the Third, who ordained 
them to be done in Engliſh, in the 36th year of his reign, 
cap. 15. Theſe are divided into Pleas of the Crown and 
Common Pleas, Pleas of the Crown of Scotland are four, 
viz, robbery, rape, murder, and wilful fire. Skene de 
verb, ſignif. verbo Placitum, With us they are all ſuits 
in the King's name, againſt offences committed againſt 
his Crown and dignity. Staundf. PI. Cor. cap. r. Or 
againſt his Crown and peace. Smith de Rep. Angl. lib. 2. 
cap. 9. And thoſe ſeem to be treaſons, felonies, miſ- 
prifions of either and maihem. Co. 4 Infl. cap. 10: 
Edward the Firſt enfeoffed Walter de Burgo in the land 
of Ulfter in Ireland, excepting the pleas of the Crown, 
to wit, rape, horital, wilful firing, and treaſure-trove, 
Camb. tit. [rcland. Common pleas are thoſe that are held 
between common perſons, yet by the former definitions 
they muſt compriſe all other, though the King be a party. 
Plea may be farther divided into as many branches as 
action 3 which ſee, for they ſignify all one. Then there 
is a foreign plea, whereby matter is alleged in any court, 
that may be tried in another: As if one ſhould lay 
baſtardy to another in a court-baron, MKitchin, fol. 75. 
The word placitum is uſed by the commentators upon 
the Feuds in the ſame ſignification that pleas be with us, 
and placitare with them is /tigare & confi agere. Hotom. 
in verbo Feudal. verbo Placitare. 


, «1 and demurrer in equity. See 16 Vin. Abr. 361 
Pleadings, Are all the ſayings of the parties to the 


ſuit after the count or declaration, to wit, whatever is 
contained in the bar, replication and rejoinder, and not 
in the count itſelf ; and therefore defaults in the matter of 
the count are not comprized within miſ-pleading, or in- 
ſufficient pleading, nor are remedied by the ſtatute of 
Teefails, 32 H. 8. but ne the m/-pleading or inſufficient 
pleading committed in the bar, replication and rejoinder ; 
but thoſe are now remedied alſo by 18 Eliz. cap. 13. 
Cowell, edit. 1727. 

Pleading in general ſignifies the allegations of parties 
to ſuits when they are put into a proper and legal form 3 
and are diſtinguiſhed, in reſpec to the parties who plead 
them, by the names of bars, replications, ——_—_— ſur- 
rejoinders, rebutters, ſurrebutters, &c, and though the 
matter in the declaration or count does not properly come 
under the name of pleading, yet being often comprehended 
in the extended ſenſe of the word, it is generally conſide- 
red under this head. 4 Bac. Abr. 1. | 
Pleading, in ſtritneſs, is no more than ſetting forth that 
fact which in law ſhews the juſtneſs of the demand made 
by the plaintiff, or the diſcharge and defence made by the 
defendant; and herein no greater certainty is required 
than is ſufficient to bring on the trial without inveigling 
judge or jury ; and it ſeems, that originally pleadings were 
ſo formed, and were very plain and conciſe; but in pro= 
greſs of time pleaders, yea and judges, became too curious 
in them, ſo that the art and dexterity of pleading, which 
in its uſe, nature and deſign was only to render the fact 
plain and intelligible, and to bring the matter to judg- 
ment with convenient certainty, began to degenerate from 
its primitive ſimplicity and true uſe, and end in a piece 
of nicety and curioſity, which how it hath improved 
therein in latter times, the length of the pleadings, the 
many unneceſſary repetitions, and the many miſcarriages 
of cauſes upon ſmall and trivial objections, do but too ſuf- 
ficiently teſtify. 4 Bac. Abr. 1. 

Pleas were anciently ore tenus, and afterwards minuted 
down by the prothonotaries, and entred of record in the 
Latin tongue, that being a dead Janguage, and leaſt ſubje& 
to variation, to remain as monuments and precedents of 
the law : that. the pleading ſhould be in Latin is exprefsly 


enacted 
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enaQted by the 36 Fd. 5. cap. 15. which ſtatute was 
made to aboliſh a law - introduced - by William the Gon- 
queror, which ordained, that the pleadings in the courts 
of juſtice ſhould be in| French.' 4 Bac. Abr. 1. 10:Co. 
i + 

ut now by 4 Geo. 2. cap. 26. it is enated, ** "That 
all writs, proceſs, pleadings, rules, indictments, records, 
and all proceedings in any courts of juſtice within England, 
and the court of Exchequer in Scotland, ſhall be in the 
Engliſh tongue, and be written in ſuch common hand as 
acts of parliament are uſually ingrofled in, the lir.es and 
words to be written at leaſt as cloſe as the aid acts uſually 
are, and not abbreviated ; and all perſons offending againſt 
this a&, ſhall forfeit 50/7. to any perſon who will ſue for 
the ſame.” 

But by 6 Geo. 2. cap. 14. it is provided, ** That the 
above penalty ſhall not be extended to the expreſſing the 
names of writs, or technical words in the ſame language, 
as hath been uled, nor to abbreviations uſed in the Eng!ifh 
language.” 

In pleading there are ſeveral general rules laid down in 
our books ; as, that good matter muſt be pleaded in right 
form, apt time and due order, but that that, which 1s but 
inducement or conveyance to the ſubſtance, need not be 
ſo certainly alleged, as that which is the git of the plea, 
Co. Lit. 303. Plow. 65, 81. Cro. Fac. 362. 

That that which is apparent to the courts, and appears 
from a neceſſary implication in the record, need not be 
averred. Co. Lit. 303. 7 Co. 40. | 

That every man's plea ſhall be taken moſt ftrongly 
againſt himſelf, as every body is preſumed to make the 
moſt of. his own caſe. Dyer 16. © Cos. Lit. 303. Hb. 
234. Latch. 186. | | 

'That what the parties have agreed in pleading ſhall be 
admitted, tho? the jury find otherwiſe. 2 Med. 5. 

That when a man will recover a thing from another, 
it is not enough for him to deſtroy ſuch perſon's title, 
but he muſt prove his own a better, according to the 
rule, melior eft conditio poſſidentis, Vaugh. 58, 60. per 
Lord Vaughan. © y $7, 

That every man ſhall plead ſuch pleas as are pertinent 
and proper for him, according to the quality of his caſe, 
eſtate or intereſt, Co. Lit. 285, 303. 

That the law requires in every plea two things, the 
one, that it be in matter ſufficient, the other that it be 
deduced and exprefled according to the forms of law ; 
and if either the one or the other of theſe be wanting, 
it is cauſe of demurrer. ob. 164. per Lord Hobart. 

'T hat every plea in bar, being a confefſion and avoid- 
ance of the 'plaintiff's action, muſt be ſubſtantive and 
certain, with an avoidance of the plaintiff's demands, 
which he may traverſe, and thereon go to ifſue, beczuſe 
the declaration of the plaintiff ſtands confeſied, as far as 
it is not avoided by the defendant. Dyer 66. Gedb. 253. 
1 Leon. 758, _ | 
- That if a count, avowry. (which is in nature of a 
count) replication, &c. want form, or omit circumſtance 
of time, place, &c. they may be made good by the re- 


_ plication, and the replication by the rejoinder, &c. 7 Co. 


25, a. 8 Co. 120. b, Co. Lit. 303. 
That all pleas muſt be alleged diredtly, and not by 
way of rehearlal ;- nor is it ſufficient that what ought 


to be expreſly pleaded, may be deduced by argument 


from what is pleaded. Cs. Lit. 303. | 
That in matters triable by our law, all things ifſuable 
ought to be ſpecially alleged in order to have. a conye- 
nient trial ; but in matters ſpiritual the law is otherwiſe, 
becauſe there is no peril in the trial, and therefore if cer- 
tain, enough to ground a certificate, it is ſuftcient, 3 
Leon. JOO. 
That where one is authorized to do a thing by Com- 
mon law, ftatute, cuſtom, grant or commiition, he ought 
to ſhew, that he hath puriuved the ſubitance of it accord- 
inzly. Co. Lit. 303. | 
'I'hat general eſtates in fee-ſimple may be generally al- 
leged; as that F. S, was feiled in fee; but the com- 
mencement of particular eftates muſt be ſh-wed, becauſe 
they could not originally commence without a convey- 


Mercator”. 13 Ed. 1. /t. 3, 
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ance, which muſt be ſhewed, unleſs the 

_ of inducement only, Co. Lit, 121. 4 pa —_ bv 
or more learning on this ſubjet, ſee 4, Bac 

[lex "he Age and Pleadings. ; 
eas of the word, Placita ad gladiun, 

the third Earl of Cheſter, in the Gone _ Fav 

the Third, granted to his barons of Cheſhire an we 

charter of liberties, Exceptis placitis ad gladium wm 

pertinentibus. Rot. Pat. in archivis Regis infra oath 


Geſirie., 3 E. 4. m. 9. The reaſon was . 
William the Conqueror j ae the Earldom of Chte? Ki 
kinſman Hugh, commonly called Lupus, anceſtor t» this 
Earl Ranuiph, Tenere ita libere per gladium, ſicut ipſe my 
Willielmus tenuzt Angliam per coronam. And conſon - 
thereunto in all indictments for felony, murder We. in 
that county palatine, the form was anciently, _ 
pacem domini comitts, gladium & dignitates ſuas, or Com. 
tra dignitatem gladii Ce/irig. Theſe were the pleas of the 
dignity of the Karl of Chefler. Sir Peter Leicefter's Hift 
Antiq. fel. 164. Cowell, edit. 1927. : 
Hicbanta, Plebanalzs ecclefia, A mother church, which 
has one or more ſubordinate chapels. Cowell, ed. 1727 
Plebanus, A rural dean, becauſe the deanaries vol 
commonly athixed to the plebanie, or chief mother churches 
within ſuch a diſtri, at firſt commonly of ten pariſhes 
But it is inferred from ſeveral authorities, that plebanus 
was not the ufual title for every rural dean, but tor ſuch _ 
a pariſh prieſt in a large mother church, exempt from the 
juriſdiction of the ordinary, who had therefore the au- 
thority of a rural dean committed to him by the arch» 
biſhop, to whom the church was immediately ſubjeQ, 
Cowell, edit. 1727. | | 
Pledge, (Plgias, may be derived from the Fr. pleige, 
fidejuſſor, as pleiger aucum, i.. fide jubere pro aliqu, to he 
ſurety for a perſon ; in the ſame fignitication is Plegrus 
uſed by Glanvil, lib. To. cap. 5. and plegatio for the: at 
of ſuretiſhip in the interpreter of the Grand Cu/tumary 
of Normandy, cap. 60. Plegii dicuntur perſonz, que ſe 
obligant ad hoc, ad quod qui eos mittit, tenebatur ; and in 
the ſame book, cap. 8g, go. plegiatio is uſed in the ſame 
ſenſe with Glanwie ; ſo alvi plegii are uſed for plegii, Pus 
pil. Oculi. part. 5. cap. 22. Charta de foreſta, This 
word plegius is uſed alſo for frank-pledge ſometimes, as 
in the end of //illiam the Congueror's laws, ſet out by 
Lambard, in his Archainom. fol. 125. in thele words, 
Omnis homa qui voluerit ſe teneri pro libero, ſit in plegio, 
ut plegius eum habeat ad Jftitiam, ft quid offenderit, &c, 
and theſe are called capital pledges, Kitchin, fol. 10. 
See Co. 4 Inſt. fol. 180, | 
When writs were delivered to the ſheriff to be by him 
returned into C. B. he was obliged before the return 
thereof to take pledges of proſecution, which when the 
fines and amercements were conſiderable, were real and 
reſponſ{tble perſons, and anſwerable for thoſe amerce- 
ments. But they being now ſo inconſiderable, there are 
only forma] pledges entred, viz. John Doe and Richard 
Roe. But there is a difference in debt and in treſpals; 
for in- treſpaſs the attachment of the goods is the h 
proceſs, and becauſe the defendant is thereby thurt, there- 
fore the writ commands the ſheriff to take pledges be- 
fore he executes the proceſs. But in debt they begin 
with a ſummons, and ſo the defendant is not hurt in the | 
firſt inſtance, and therefore there is no command in the 
writ to the ſheriff to take pledges, but unleſs he does, there 
is not a ſufficient authority from the return to warrant 
further proceſs, unleſs pledges are put in above, as In 2 
R. they always do on the bill, The reaſon why pledg®5 
were not taken in Chancery, but committed to the ſhe- 
tiff, was, that he living in the county was ſuppoſed to 
know who were ſufficient ſecurity, and being to levy the 
amercement afterward, they were to take ample ſecurity 
for them. G. Hift. of C. B. 6, 7. 
Pledges in ſtatute merchant ſhall be anſwerable if the 
principal be inſufficient, Stat. de Mercator”, 11 £4. 1: 
Poor plaintiffs not to find pledges, St. Hall. 12 Ed. 1, 
but to give caution per fidem, bid, © 4 
Pledges may be bound as principal debtors, Stat, 


| Adr, md 


Fines 
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be taken in preſence of pled $ Ed. 24. 
m_ See 16 Vin. Abr. tit. Pledges. Fn I 4 
fe pledgery or Pleggery, (French pleigerie, Latin 


plgiagium) Suretiſhip, an undertaking or anſwering for. 
Allo the appellant ſhall require the conſtable and mare- 
{chal to deliver his pledges, and to diſcharge them of their 

ry ; and the conſtable and mareſchal ſhall aſk leave 
vf the King to acquit his pledges, after that the appellant 
:- come into his liſts, &c. Cowell, edit. 1727. ' 

Pledging, Is where goods and chattels are delivered 
:1 ſecurity for money lent, and by ſuch pledging the 

wnbroker bath more than the naked poſſeſſion in the 
nature of a bailment; for he hath the property and in- 
tereſt in the thing itſelf; and by the better opinions, ſhall 
have a reaſonable uſe of it, ſo that it be without damage 
to the thing thus pledged. Do#?. & Stud. 130. t Rol. 
fbr. 338, 673- Owen 124. 2 Salk. 522. 

If a man pledge goods to B. and they are ſtolen, B. 
ſhall not anſwer for them, becauſe he hath a property in 
them ; and his cuſtody is but a conſequent of that pro- 
perty 3 and therefore he doth undertake to keep them 
as his own 3 for a man that undertakes to ſecure what 1s 
another's is bound to keep thein at all adventures, ſince 
the right owner might poſſbly defend them with his life ; 
but where a man is only obliged to keep them as his own, 
no unavoidable accident is to be imputed to him. Co. 
Lit. 89. a. 3 nfl. 108. 4 Co. 83. Palm. 551. Owen 
123. Yelv. 178. Cro. Jac. 244. 1 Bulſt. 29, 30. 1 
Ril, Rep. 181. | 

But if a man- pledges goods, and tenders the money 
to the pawnbroker, and he refuſes, this determines the 


qualified property, and therefore if after ſuch tender the | 


goods are ſtolen, &c. the bailor ſhall have fatisfaQion 
made him in atr action of trover; for a tender and a re- 
fuſal muſt in\ thoſe caſes amount to a payment z becauſe 
otherwiſe no man could again come to his own, ſince 
pawns are over the value lent. Cro. Fac. 243. Yelv. 
179, 1 Bulſt. 29. Br. Bailment 7. 1 Rol. Rep. 129. 
CG, Lit, 89. 

And though the borrower tender the money, and re- 
cover the goods in an aCtion of trover, yet the pawn- 
broker may have an aCtion of debt for his money, be- 
cauſe though the SONNY ceaſes, yet the duty remains, 
inaſmuch as the money lent is not paid back to the part 
from whence it came. Cro. Fac, 243. Yelv. 179. 1 Bulf 

» ZI 
| wo a man lend periſhable goods as a pledge, and 
they decay, yet the perſon to whom they are pledged, 
may have an aCtion of debt for his money, becauſe the 
duty continues. Yelv. 179. Co. Lit. 209. = 

Theſe goods thus taken to pledge, cannot be forfeited 
by the pawnbroker for his offence, nor can they be taken 
in execution, nor attached for his debt ; for the abſolute 
property is in another ; and therefore they are not alien- 
able, nor by conſequence forfeitable ; becauſe they can- 
not be forfeited without loſs and danger to the abſolute 
owner ; and all qualified poſſeflors do take the property 
under the reſtriCtion to preſerve the property of the right 
owner. Br, Attachment in Afſiſe 20. 

If a man pledge goods, and after is attainted of fe- 
lony,. the King ſhall not have the goods without paying 
the ſum for which *they were pledged ; for the alteration 
of the general property doth not alter the ſpecial property 
In the pawnbroker. 2 H. 7. 1. 1 Bull. 29. 

If a man pledge goods, and then is outlawed, he can- 
not redeem them, becauſe then the abſolute property of 
' them is in the King ; but if the outlawry is reverſed, 
then the outlawed perſon is reinſtated in his property as 
if there had been no outlawry, and therefore may re- 
deem them. 1 Bulft. 29. Cw 

If the money be not paid at the day, the property 1s 
adſolute at law, but till the right owner has his redemp- 
tion in equity, as in caſe of a mortgage. Co. Lit. 205. 


eþ. 106. 

Gas pawned jewels to A. who ſigned a writing that 

ey were to be redeemed in twelve months, otherwile 
for the 1101. lent they were to be bought and ſold; 
4. within a ſhort time after delivers over the jewels, toge- 


ther with ſome plate of his own to B. as a pledge for 200/. 
Vor. II, 
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afterwards 4. borrowed 381. and 501. of B. on promiſ- 
ſory notes, to be repaid on demand; B. by his anſwer 
in Chancery, inſiſted it was agreed that the pledve ſhould 
be a ſecurity as well for the money on the notes 2s for 
the money firſt lent, but could make no proof of any 
ſuch promiſe or agreement ; and though a redemption 
was decreed, yet it was on payment of all that was due 
to B. as well upon the notes as on the pawns ; but the 
goods of A. which were pawned were to be firſt applied 
as far as the value of them would extend. - 2 Vern, 177 
698, 6gr. Abr. Ca. in Eg. 324. b 

In the old books they took the nature of a pledge to 
be, that it ought to be deliver at the fame time that 
the money was lent; and if the goods were not delive- 
red at the ſame time, in ſecurity of the money, they 
did not plead it as a pledge, but in the nature of a li- 
cence to excuſe the treſpaſs. 5 Hen. 7. f. r. 

But by latter authorities it appears, that the pawn- 
broker hath a ſpecial property, though it be not delivered 
at the time of the money lent. 2 Leon. 30. Yelv. 164. 

As if A. be indebted to B. and delivers goods to C. 
in ſatisfaction for the debt of B. the property is thereby 
altered, and the right to the goods is veſted in B. vo it is 
where the $98 are delivered to C. in ſecurity of the 
money of B. there B. hath a ſpecial property in them, 
and in theſe caſes A. cannot countermand ſuch delivery 
to C, or take the | nog back again, becauſe the property 
of theſe very goods is veſted in B, for here is a conſide- 
ration to alter the property, and that is the debt due to 
B. fo that it is not a bare naked donation, which the 
party may poſſibly revoke before the poſſeſſion be veſted 
in B. himlelf, tor ex nudo patto non oritur afio; for 
there is no conſideration to found an ation on a naked 
donation, but here there is a conſideration to alter the 
property ; ſo that upon the immediate delivery of the 
goods, the property is veſted in B, 2 Leon. 30, 31. 
Yelv. 164. | | | 

Plegiis acquictandis, Is a writ that lies for a ſure- 
ty againit him for whom he is ſurety, if he pay not the 
money at the day, F. N. B. fol. 137. Regift. of Writs, 
fol. 158. See 16 Vin, Alr. 400. : 

Plena forisfactura, A forfeiture of all that one hath. 
See Forieiture. | 


Plenarty, Is an abſtrat of the adjeRive plenus, and 
is uſed in the Common Jaw in matters of benefices, and 
where a church is full of an incumbent ; plenarty and 
vacation are direct. contraries. Staundf. Prerog. cap. 8. 
fol. 32. Weſtm. 2. cap. 5. Inſtitution is a good plenarty 
againſt a common perſon, but not againſt the King with- 
out induCtion. Co. on Lit. fol. 344. See Advowſon, 
Preſentation, | 
 Plene adminiſravit, Is a plea pleaded by an execu- 
tor or adminiſtrator, where they have adminiſtred the 
deceaſed's eſtate faithfully and juſtly before the ation 
brought againſt them. On plene adminiftravit pleaded by 
an executor, if it be proved that he hath goods in his 
hands which were the teftator's, he may give in evi- 
dence that he hath paid to the value of his money, and 
need not plead it ſpecially ; for when the executor before 
the ation hath paid the meney in equal degree with 
that demanded by the plaintiff, he may plead fully ad- 
miniſtred generally, and give the ſpecial matter in evi- 
dence. 2 Lill, Abr. 330. And where a teſtator or in- 
teſtate was indebted to the executor or adminiſtrator, 
upon bond, they may plead plene admini/lravit, and 
give their own bonds in. evidence againſt any other 
bond ; fo likewiſe upon an zndebitatus, having the pri- 
vilege of paying themſelves firſt. Jbid, Plene admini+ 
fravit is no plea where an executor, &c. is ſued in the 
debet and detinet,. becauſe he is charged for his own cc- 
cupation. 1 Med. 185. And if plene adminiſtravit be 
pleaded, omitting the words, <* and that he hath not any 
goods or chattels of the teſtator, nor had on the day of 
| exhibiting the bill aforefaid, or at any time after, &c.” 
it is naught on a demurrer, and not helped by verdi<t. 
Cro. = 132. 3 Lev. 28. Where the executor, Ec. 
is to ſhew ſpecially, how he hath adminiſtred the goods. 


Aleyn 48. See Executo, . a 
70-0 * Plevin, 
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Plevin, See Replevin, : 

Plight, Is an old Znglih word, ſignifying ſometimes 
the eſtate with the habit and quality of the land, and 
extends to rent-charge, and a poſhbility of dower. 1 {nt, 


fol. 221. b. | 


Plonkets, (mentioned in x R. 3. cap. 8.) A kind of 
coarſe woollen cloth. | 

Plow-alms, (Elremopne aratrales) Was anciently 
a penny paid to the church for every plow-land. Aon. 
/ng. 1 par. f. 256. 

Plow-bote, A right of tenants to take wood to re- 
pair ploughs, carts and harrows; and for making rakes, 
forks, &c. | | 

Plow-{and, Is the ſame with a hide of land; and 
a hide or plow-land, it is ſaid, doth not contain any cer- 
tain quantity of acres; but a plough-land, in reipect of 
repairing the highway is ſettled at 5o/. a year by the 
ſtat. 7 & 8 I. 3. c. 29. | 

Elow-filver, In former times was money paid by 
ſome tenants, in lieu of ſervice to plow the lord's lands. 
IL, "ones Rep. 280. Sce Socage. | 

lurality, (Puralitas, mentioned in ſtat. 21 Hen. 8, 
cap. 13.) The having more than one, chiefly applied 


to ſome churchmen, who have two, three or more bene- 


fices. Selden, in his Titles of Honour, fol. 687. mentions 
trialities and gquadralities, Cowell, edit. 1727. 

Plurality of livings, is where the ſame perſon obtains 
two or more ſpiritual preferments, with cure of fouls ; 
in which caſe the firſt is void zp/o fatto, and the patron 
may preſent to it, if the clerk be not qualified by dif- 
penſation, &c. for the law enjoins refidence, and it is 
impoſſible that the ſame perſon can relide in two places 
at the ſame time. Count. Parſ. Compan. 94. By the 
Canon law no eccleſiaſtical perſon can hold two benefices 
with cure fimul & ſemel, but that upon taking the ſecond 
benefice, the firſt is void ; but the pope by uſurpation did 
diſpenſe with that law 3 and at firſt every biſhop had 
power to grant diſpenſations for pluralities, *till it was 


_ abrogated by a general council, held anno 1273, and this 


conſtitution was received till the ſtatute 21 H. 8. c. 13. 
Afoor 119. 2 Nelſ. Abr. 1271, The ſtat. 21 7. 8 
ordains, "I'hat if any perſon having one benefice with cure, 
of the yearly value of 8 /. or above, in the King's books, 
accepts of another benefice with cure, and is inſtituted 
and inducted, then the firſt ſhall be void : So that there 
may be a plurality within the ſtatute ; and a plurality by 
the Canon law. 2 Lutw.. 1306. "The power of granting 
diſpenſations to hold two benefices with cure, Ec. is 
veſted in the King by the aforeſaid flatute: And it has 
been adjudged, that a diſpenſation is not neceſlary for a 
plurality, where the King preſents his chaplain to a ſecond 
benefice ; for ſuch a preſentment imports a diſpenſation, 
which the King hath power to grant as ſupreme ordinary. 
But if ſuch chaplain be preſented to .a ſecond benefice 
by a ſubject, he muſt have a diſpenſation before he is in- 
tituted to it. 1 Salk. 161. The archbiſhop's diſpenſa- 
tion and King's confirmation, regulary are neceflary to 
hold pluralities ; and the ſtatute 21 #. 8. ought to be 
conſtrued ſtrictly, becauſe it introduces non-reſidence and 


_ plurality of benefices againſt the Common law. "ek. 


Cent. 272. See Preſentation, Keſidenre, 

Pluries, Is a writ that goeth out in the third place, 
after two former writs have had no effect ; for hiſt the 
original capias iſſues, and if that ſpeed not, then goeth 
out the ficut alias, and if that alſo fail, then the plurzes. 
See Nat. Brev. fol. 33. in the writ de excom.. capiendo. 
See in what diverlity of caſes it is uſed in the table of the 
Original Regiſter. : : 

Plymouth, Power given to bring the riyer-water to the 
town, 27 El:Z. c. 20. 

Pocket of wool, Is half a ſack; 3 /r/t. fol. gb. 

Point, or Cut-work, Foreign point or cut-work not 
to be ſold in England, or exported or imported, 13 & 14 
Car. 2. c. 13. Engliſh point or cut-work may be ex- 
ported duty-free, 11 & 12 Will, 3. c. 3. ſer. 15. 

Poiſoning, Is wilful murder by ſtat, 1 Ed. 6. c. 12. 
{e. 13. Perſons poiſoned in one county, dying in another, 
the indictment found where the death happens ſhall be 


good, 2 & 3 Ed. 6. 6 24- 
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af Gb ra ang) of bk tran, fe 
9 Wy >. | iſhop of R 
cheſter's kitchen, by which two perſons were "vp 
and there was a particular ſtatute made for his perien , 
viz. by the ſtatute 22 H. 8. cap. 9. it was enaQteq Ma, 
he ſhould be boiled to death. Aw 22 H, 8, pn 
Cole's caſe. 2 9d 

It ſeems to be clear, that if a man perſua 
drink a poiſonous liquor, under the ths _ Pater = to 
who afterwards drinks it in his abſence; or if 4 _—_ 
ding to poiſon B. put poiſon into any thing, and Pw 
to C. who knows nothing of the matter, to be þ ls 
delivered to B. and C. innocently deliver it accordir Fa 
in the abſence of A. or if one incite a madman to ki 
another, who afterwards kills him in the ablence of þ 
perſon that incited him ; in all theſe, and the like caſ, 4 
the procurer of the felony is as much 2 principal as if 
had been preſent when it was done. And fo likewile 1 
thoſe ſeem to be who were preſent when the poiſon A 
infuſed, and privy to, and conſenting to the delicn, Buy 
thoſe who only abetted their crime by their command 
counſel or advice, but were ab/ent when the poiſon wa 
infuſed, are acceflaries, and not principals. Alſo if 4 
intending to poiſon B. deliver a poiſonous thing to C to 
be by him delivered to B, and C. knowing it to be poi 
loned, deliver it to B. in the abſence of A. in this ca& 
C. only is principal in the felony, and A. an accellary 
2 Hawk. P. C. 313. | 

Pokes, Side-gowns, or long-ſleeved gowns, which 
faſhion grew fo afteCted and extravagant, that the wearing 
of them was prohibited by Philip Repingdon, biſhop of 
Lincoln, in his injunctions anno 1410. Cowell, ed. 1727, 

Pole, ee Perch, 

Foledatts, A kind of coarſe canvas uſed by the faleſ- 
men in ma«ing up their ware, I Fac. I. cap. 24. 

MS ny Cutting or ſpoiling them how puniſhed, 43 

IZ, C. 7. 

Polein, Was a fort of ſhoe ſharp or piched, and 
turned up at the toe ; they firſt came in faſhion in the 
reign of //iliam Ruſus, and by degrees came to be of 
that exceſſive length, that in Richard the Second's time, 
they were tied up to the knees, with gold or filver chains, 
according to the dignity of the wearer. They were for- 
bidden by Edward the Fourth, in the fifth year of his 
reign, under a great penalty, to be worn fo long, but 
were not uiterly laid aſide, till the reign of Henry the 
Eighth. MAZalm/bury, in the life of the forementioned 
Ililliam Rufus, ſpeaking of the exceſſes of thoſe times, 
hath theſe words, 7 unc fluxns crinium, itunc luxus veſtium, 
tunc uſus calceorum cum arcuatts aculeis inventus eft, Cowell, 
edit. 1727. , 

Polcentarius, A maltſter. 14. 7b. 

Poleta, The ball of the foot. 14. 6. 

Poletija, A ttud of colts. 'T'is mentioned in Fl:ta, 
[tb, 2. cap. 87. Itcm cus eft faccre butyrum, curamgque de 
poletria obtine-e. | 

Policy vt infurance, See Jnſurance, 

Pollard, A fort of {ſpurious coin, which with crocards, 
were long fince prohibited. Matt. TVe/tm. in anno 1299- 
fag. 413. Pollards, erocards, flaldings, eagles, lemme, 
and feepings, were heretofore ſeveral ſorts of money uſed 
in England, but long ſince diſuſed. 2 Int. fol. 577- 

Pollard-trees, or Pollengers, Are ſuch trees as have 
been uſually cropt, and therefore diſtinguiſhed from tim- 
ber trees. See Plawden 469. 

Poll-money, (Caprratio,) Was a tax ordained by act 
of parliament, 18 Car. 2. cap. 1. and 19 Car. 2. cap. 0: 
3y the firſt of which every ſubject in this Kingdom was 
allefled by the head or poll, according to his degree, 
Viz. every Nuke 100 /. every Marquelis 80 /. Barons 30 l 
Knights 20/. Eſquires 10 7. and every ſingle perfon 12 : 
&c. And that this is no new tax, appears by former acts 
of parliament, where Duilibet tam conjugatus, quam folutus 
utriuſque ſexus pro capite ſus ſolvere cogebatur. Parliam- 
anno 1380. Walfingham Y pod. 534. 'I here was anci” 
ently (ſays Camden in his Notes upon Coins) a perſonal 
tribute called Capitatio (poll-ſilver) impoſed upon the poll 
or perſon of every one, of women from the twelfth, of mien 


Fre the 14th year of their age. Cowell, edit. WEN l 
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11-filver,, See Poll-money, ; 

lygamy, (Polygamia,) Is where a man marries two 
or more wives together, or a woman has two or more 
huſbands at the ſame time ; when the body of the firſt 
wiſe or huſband may be ſaid to be injured by the ſecond 
marriage while either are living. 3 [n/t. 88. IWV/oad's Injl. 
See Digamy. 
nderare, lt was 4 cuſtom formerly to weigh ſick 
children at the tomb of a faint, and to balance the ſcales 
with wheat-bread, or with any thing which they were 
willing to offer either to God or his ſaints, but always 
with fome money, and by this the cure was performed. 
' nummo ſe ponderabat. Cowell, edit. 
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Lands, Sce Fiſh, Game, Parks and ponds, 
Cr:ſpats. " | 

Pondus, Poundage, Which duty with that of tonnage, 
was anciently paid to the King according to the weight 
and meaſure of merchants goods. Cowell, edit. 1727. 

Pondus Regis, The ftandard-weight appointed by 
our ancient Rinvs, Id. 2b, 

Paii?, {f a re;-vin be ſued by a writ out of Chancery, 
then it the plaint'F or defendant will remove that plaint 
out of the county into the Common Pleas or King's Bench, 
he ought to ſuc a writ vut of the Chancery, which is cal- 
led a pare Aw Nat. Brev. 160. 

Pon:nvis fn afius, Is a writ founded upon the 
ſtatute of #7 7m. 2. cap. 38. And upon the ftatute of 
Articuli ſuper Ghortas, cap. 9. which ftatutes do thew 
what peifons ſherifts oh to 1mpane] upon affiſes and ju- 
ries, ard writ not z as allo what number, which fee in 
Reg. Orig. fol 178. F. N. B. fol. 165. | 

Fonenvum in ballin, is a wiit, commanding a 
priſoner to be bailed in cauſes bailable, Reg. Orip. jel. 


133, : 
"Poncndum figillum ad erceptionem, Is a writ, 
whereby the King willeth the juſtices, according to the 
fatute of //elm. 2. to put their ſeals to exceptions Jaid 
in by the defendant againſt the plaintiff's declarations, or 
apainſt the evidence, verdict, or other proceedings before 
the juſtices. See (Erfeprion. ; 
Ine pcr vanium, Is a writ commanding the ſheriff 

to take ſurety of one for his appearance at a day afligned. 
Of this ſee five ſorts in the table of the Regi/ter TFudicial, 
verbo Pene per vadium. > Os 

Pontage, (Pontaginm, ) Is a contribution towards the 
maintenance or re-edifying of bridges. J/e/f. 2. cap. 25. 
It may alſo ſignify zs/! taken to this purpoſe of thole that 
pas over bridges. Stat. 1 Hen. 8. cap. 9. 22 Hen. 8. 
ap. 5. and 39 Eliz. cap. 24 Per pontagium clamat off: 
quiet. de operibus pontium. Plac. in [tin. apud Ceflriam, 
14 Hen, 59, This was accounted one of the three public 
charges from which no perſon of what degree focver was 
exempted, viz, from the charge of an expedition to the 
wars, from building 'of caſtles, and from building and 
repairing bridges: And this was called Trinoda neceſſitas ; 
from which /ngulphus tells us, Nulli poſſunt laxari. And 
Mr. Selden, in his Notes upon Eadmerus wriies, that Ne 
quidem epiſcopi, abbates, & monachi ummunes erant, And 
Matt, Pariſ. anno 1244. tells us, that in all the grants of 
privileges to monaſteries, theſe three things were always 
excepted, propier publicam regni_utilitatem, that the people 
wieht the better refiſt the enemy. Cowell, ed. 1727. 
Pontibug reparandis, 1s a writ directed to the ſheriff, 
*c willing him to charge one or more to repalr a bridge, 
to whom it belongeth. Reg. Orig. fol. 153. 

Pools, Cutting their dams, what to forteit, 37 Her. 8. 
cb, 


Poor, Tt is not true, what ſome people imagined, 
tiat the Common law of England, made no proviſion for 
the poor : The Mirror ſhews the contrary 3 but how it 
was done, does not appear. Per Fe/ter jultice. Bur. Rep. 
450. 

None ſhall give alms to a beggar able to work, 23 £4. 
3. c. 7, Poor perſons that are impotent, ſhall abide in 
the ſame town, or in the next within the hundred that 
K able to maintain them, 12 Ric. 2. c. 7, Impropriators 
ſhall be obliged to diſtribute a yearly ſum to the poor pa- 
ilhioners, 15 Ric. 2. c. 6. 4 Hen, 4+ c. 12, Proviſion 
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/ 

to be made for the impotent poor, 19 H. 1. c. 12. 24 
H. 8. c. 12. 27 H.B. c. 25, x E4. 6. Ay 3 4 
Ed. 6. c. 16. 5&6Ed.6. c.2. 2& 3P.& M, C5, 
5 El. c.3. 141. c.4. 18 Ek c.3. 3581, co. fee, 
25. 39 £1. c. 3. | 

I. Statutes concerning the poor. 

2, Of appointing overſeers ; their duty; and of compel 
ling them to account. 


3. Of the poor rate, who, and what ſhall be liable thereta ; 
and of taxing others in aid of it. 
of ſetting 


4. Of the remedies for recovering rates ; and 
aſide rates. 
5. Of relieving, and ordering maintenance for the poor. 
"or Of parents and children being obliged ta maintain each 
other. | ; 


I. Statutes concerning the por, 


Stat. 43 Eliz. cap. 2. ſet, tr. Be it enaRted by the au- 
thority of this preſent parliament, That the churchyardens 
of every pariſh, and four, three, or two ſubſtantial houſ- 
holders there, as ſhall be thought meet, having reſpect to 
t].2 proportion and greatneſs of the ſame pariſh and pa- 
riſhes, to be nominated yearly in Eafter week, or within 
one month after Ea/ter, and under the hand and ſeal of 
two or more juſtices of the peace in the ſame, whereof 
one to be of the guorum, dwelling in or near the ſame 
pariſh or diviſion where the ſame pariſh doth lie, ſhall be 
called overieers of the poor of the ſame pariſh: And 
they, or the greater part of them, ſhall take order from 
nine to time, by or with the conſent of two or more of 
ſuch juſtices of peace, as is aforeſaid, for ſetting to work 


| the children of ſuch whoſe parents ſhall not by the ſaid 


churchwardens and overſeers, or the greater part of them, 
ve thought able to keep and maintain their children ; 
and alſo for ſetting to work all ſuch perſons, married 
or unmarried, having no means to maintain them, and 
uſe no ordinary and daily trade of life to get their living 
by : And alſo raiſe weckly, or otherwiſe, (by taxation 
of every inhabitant, parſon, vicar, and other, and of 
every occupier of lands, houſes, tithes impropriate, pro= _ 
priations of tithes, coal-mines or ſaleable underwoods in 

tae ſaid pariſh, in ſuch competent ſum and ſums of mone 

as they ſhall think fit) a convenient ftock of flax, hemp, 
wool, thread, iron, and other ware and ftuff to ſet the 
poor on work : And alſo competent ſums of money for 
and towards the neceſlary relicf of the lame, impotent, 
old, blind, and ſuch other among them, being poor, and 
not able to work, and al{o for putting out ſuch chil- 
dren to be apprentices, to be gathered out of the ſame 
pariſh, according to the ability of the ſame pariſh ; and 
to do and execute all other things, as well for the dif- 
poling of the faid ſtock, or otherwiſe concerning the 
premiſles, as to them ſhall ſcem convenient. 

Se. 2. Which faid churchwardens and overſeers ſo to 
be nominated, or ſuch of them as ſhall not be let b 
ſickneſs, or other juſt excuſe to be allowed by two ſuch 
juſtices of peace or more, as is aforeſaid, ſhall meet to- 


-gether at the leaſt once every month, in the church of 


the ſaid pariſh, upon the Sunday in the afternoon, after 
Diyine ſervice, there to conſider of ſome good courſe to 
be taken, and for ſome meet order to be ſet down in 
the premiſſes, and ſhall within four days after the end of 
their year, and after other overſeers nominated, as afore- 
faid, make and yield up to ſuch two juſtices of peace, as is 
aforeſaid, a true and perfect account of all ſums of mo- 


| ney by them received, or rated and afſeſſed and not. re- 


ceived, and alſo of ſuch ſtock as ſhall be in their 
hands, or in the hands of any of the poor to work, and 
of all other things oped - their ſaid office, and ſuch 
ſum or ſums of money as ſhall be in their hands, and 
ſhall pay and deliver over to the fajd, churchwardens and 
overſeers newly nominated and appointed, as aforeſaid 
upon pain that every one of them abſenting themſelves 
without lawful cauſe, as aforeſaid, from ſuch monthly 
meeting for the purpoſe aforeſaid, or being negligent in 


their office, or in the execution of the orders aforeſaid, 
| made 
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ad by and with the aſſent of the faid juſtices of 
peace, or we two of them before-mentioned, to forfeit 
for every default of abſence or negligence 20 5. 

Seat. 3. And be it alſo enafted, That if the ſaid juſ- 
tices of peace do perceive that the inhabitants of any 
pariſh are not able to levy among themſelves ſufficient 
ſums of money for the purpoſes aforeſaid, then the ſaid 
two juſtices ſhall and may tax, rate and aſleſs as afore- 
ſaid, any other of other pariſhes, or out of any pariſh 
within the hundred where the ſaid pariſh is, to pay ſuch 
ſum and ſums of money to the churchwardens and over- 
ſeers of the poor pariſh for the ſaid purpoſes, as the ſaid 
juſtices ſhall think fit, according to the intent of this 
Now. And if the ſaid hundred ſhall not be thought by 
the ſaid juſtices able and fit to relieve the faid ſeveral 
pariſhes not able to provide for themſelves, as aforeſaid ; 
then the juſtices of peace at their general quarter-ſefſions, 
or the greater number of them, ſhall rate and aſleſs, as 
aforeſaid, any other of other pariſhes, or out of any 
pariſh within the ſaid county for the purpoſes aforeſaid, 
as in their diſcretion ſhall ſeem fit. 

S$.. 4. And that it ſhall be lawful, as well for the 
preſent as ſubſequent churchwardgns and overſeers, or 
any of them, by warrant from any two ſuch juſtices of 
the peace as is aforeſaid, to levy as well the ſaid ſums of 
money, and all arrearages, of every one that ſhall refuſe 
to contribute according as they ſhall be afleſſed, by dif- 
treſs and fale of the offender's goods, as the ſums of 
money or ſtock which ſhall be behind upon any account 
to be made, as aforeſaid, rendering to the partics thd 
overplus: And in defeCt of ſuch diſtreſs, it ſhall be Jaw- 
ful for any two juſtices of the peace to commit him or 
them to the common gaol of the county, there to re- 
main without bail or mainprize, until payment of the 
ſaid ſum, arrearages and ſtock. And the faid juſtices of 
peace, or any of them, to ſend to the houſe of correc- 
tion, or common gaol, ſuch as ſhall not imploy them- 
ſelves to work, being appointed thereto as aforeſaid ; and 


alſo any ſuch two juſtices of peace to commit to the ſaid 


priſon every one of the ſaid churchwardens and overſeers 
which ſhafl refuſe to account, there to remain without 
bail or mainprize, until he have made a true account, 
and ſatisfied and paid ſo much, as upon the ſaid account 
ſhall be remaining in his hands. 

Se. 5. enatts, That churchwardens and overſeers 
may bind poor children apptentices, and that they may 
by leave of the lord of the manor build houſes on the 
waſte for the poor to inhabit, but not to be afterwards 
uſed for the habitation of any other, on the pains contained 
in the 31 El:z. 

Sef2. 6b. Provided always, That if any perſon or per 
ſons ſhall find themſelves grieved with any ſeſs or tax, 
or other a& done by the ſaid churchwardens or other 
perſons, or by the ſaid juſtices of peace ; that then it 
ſhall be lawful for the juſtices of peace at their general 
quarter-ſeſſions, or the greater- number of them, to take 
ſuch order therein, as to them ſhall be thought conve- 
nient ; and the ſame to conclude and bind all the faid 
parties, | | 

Se. 7. EnaCts, that the father and grandfather, and 
the mother and grandmother, and the children of every 
poor, old, 'blind, lame and impotent perſon, or other 
poor perſon not able to work, being of a ſufficient abi- 
lity, ſhall at their charges relieve and maintain every 
ſuch poor perſon in ſuch manner, and according to that 
rate, as by the juſtices of peace of that county where 
ſuch ſufficient perſons dwell, or the greater number of 
them, at their general quarter-ſeſſions ſhall be aſleſſed ; 
upon pain that every one of them ſhall forfeit 20 5, for 
every month which they ſhall fail therein. 

Se. 8. Mayors, &c. of corporations being juſtices of 
peace ſhall have the ſame authority within their limits, 
as juſtices of peace of the county. And every alderman 
of Londen ſhall do and execute fo much, as is appointed 
and allowed by this a& to be done by one or two juſtices 


_ of peace of any county within this realm. 


$222. 9. And be it alſo enacted, That if it ſhall hap- 
pen any pariſh to extend itſelf into more counties than 
one, or part lie within the liberties of any city, town 


Juſtice, &c. of the diviſion ſhall forfeit 5 /. 
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or place corporate, and part without, 
the juſtices of peace of every county, as alfo the head 
officers of ſuch city, town or place corporate, ſhall 4 \ 
and intermeddle only in ſo much of the faid pariſh a 
lieth within their literties, and not any farther And 
every of them reſpectively within their ſeveral limit 
wards and juriſdictions, to execute the ordinances befo | 
mentioned concerning the nomination of ea 


overſe 
conſent of binding apprentices, the pivj ne, the 


; ; ng Warrant t 
levy taxations unpaid, the taking account of muy 


wardens and overſeers, and the committing to priſon ſuch 
as refuſe to account, or deny to pay the arrearages due 
upon their accounts; and yet nevertheleſs, the aid 
churchwardens and overſeers, or the moſt part of them 
of the ſaid pariſhes that do extend into ſuch ſevera] limits 
and juriſdictions, ſhall, without dividing themſelves du] 
execute their office and places within the ſaid pariſh, in 
all things to them belonging, and ſhall duly exhibit and 
make one account before the faid head officer »f the 
town or place corporate, and one other, before the ſaid 
1a of peace, or any ſuch two of them, as is afore- 
ald, | 

$-#. 10. For not appointing overſeers 


that then as well 


yearly, every 


Sect. 11. The penalties and forfeitures in this a& ſhall 


| be employed to the uſe of the poor of the ſame pariſh, 


by diſtreſs and ſale, or in default thereof the offender ſhall 
be committed to priſon, there to remain without bail or 
mainprize, till the ſaid forfeitures ſhall be ſatisfied and 
paid, 

Sed, 12. And be it further enaCted by the authority 
aforeſaid, T hat the juſtices of peace of every county or 
place corporate, or the more part of them, in their ge- 
neral feſſions to be holden next after the feaſt of Eaſter 
next, and fo yearly as often as they ſhal! think meet, 
ſhall rate every pariſh to ſuch a weekly ſum of money as 
they ſhall think convenient, ſo as no pariſh be rated above 
the ſum of 64. nor under the ſum of one halfpenny, 
weekly to be paid, and ſo as the total ſum of ſuch taxa- 
tion of the pariſhes in every county amount not above the 
rate of 2d. for every pariſh within the faid county. 
Which ſums ſo taxed ſhall be yearly affeſſed by the agree- 
ment of the pariſhioners within themſelves, or in default 
thereof, by the chu:c iwardens and petty conſtables of 
the ſame pariſh, or the more part of them, or in default 
of their agreement, by order of ſuch juſtice or pac of 
peace as ſhall dwell in the ſame pariſh, or (it none be 
there dwelli1e) in the pariſhes next adjoining, | 

Seet. 13. And if any perſon ſhall refuſe or neglect to 
pay any ſuch portion of money fo taxed, it ſhall be lawful 
for the ſaid churchwardens and conſtables, or any of 
them, or in default thereof, for any juſtice of peace of 
the faid liberty, to levy the ſame by diftref and fale of 
the goods of the party ſo negleling or refuſing, rendering 
to the party the overplus. And in default of ſuch diltreis, 
it ſhall be lawful to any juſtice of that limit to commit 
ſuch perſon to the ſaid priton, there to abide without bail 
or mainprize till he have paid the ſame, | 

$ee2. 18, Provided always, "That whereas the iſland of 
Foulneſs in the county of Eſſex, being invironed with the 
ſea, and having a chapel ot caſe for the inhabitants thereo!, 
and yet the faid iſland is no pariſh, but the lands in the 
ſame are ſituated within divers pariſhes far diſtant from 
the ſaid iſland ; Be it therefore enacted by the authority 
aforeſaid, that the faid juſtices of peace ſhall nominate 
and appoint inhabitants within the ſaid iſland, t9 be 
overſeers for the poor people dwelling within the fal 
iſland, and that both the ſaid juſtices and the ſaid over- 
ſeers ſhall have the ſame power and authority to all in- 
tents, conſiderations and purpoſes, for the execution of 
the parts and articles of this act, and ſhall be ſubject 
to the ſame pains and forfeitures; and likewiſe, that th? 
inhabitants and occupiers of lands there, ſhall be liable 
and chargeable to the ſame payments, charges, expence? 


and orders, in ſuch manner and form as if the ſame ilan 


were a pariſh. In conſideration whereof, neither os 
ſaid inhabitants, or occupiers of land within th? re 
iſland, ſhall not be compelled to contribute towards ! 


J 


relief of the poor of thoſe pariſhes wherein their _ 
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dr 1ands, which they occupy within the faid iſland, are | 
ſituated, for or by reaſon of their ſaid habitations or oc- 

:nos, other than for the relief of the poor people 
cupyingss Vette. | F . 
within the faid iſland ; neither yet ſhall the other inhabi- 
tants of the pariſhes wherein ſuch houſes or lands are 
ſituated, be compelled by reaſon of their refiancy or 
dwelling, to contribute to the relief of the poor inhabi- 
tants within the ſaid iſland. 

$:. 19. And be it further enacted, That if any ac- 
tion of treſpaſs, or other ſuit, ſhall happen to be accoun- 
ted and brought againſt any perſon or perſons, for taking 
of any diſtreſs, making of any ſale, or any other thing 
doing, by authority of this preſent a&, the defendant or 
defendants in any ſuch ſuit or ſuits, ſhall and may either 
plead Not guilty, or otherwiſe make avowry, cognizance 
or juſtification, for the taking of the faid diſtreſſes, ma- 
king of ſale, or other thing doing by virtue of this aCt, 
alleging in ſuch avowry, cognizance or juſtihcation, that 
the faid diſtreſſes, ſale, treſpaſs or other thing, whereof 
the plaintiff or plaintifts complained, was done by autho- 
rity of this act, and according to the tenor, purport and 
effe of this act, without any exprefling or rehearſal of 
any other matter or circumſtance contained in this pre- 
ſent at, To which avowry, cognizance or juſtihca- 
tion, the plaintiff ſhall be admitted to reply, that the de- 
fendant did take the ſaid diſtreſs, made the ſaid fale, or 
did any other act or treſpaſs ſuppoſed in his declaration of 
his own wrong, without any ſuch caule alleged by the ſaid 
defendant. Whereupon the iſſue in every ſuch a&ion 
ſhall be joined, to be tried by verdict of twelve men, 
and not otherwiſe, as is accuſtomed in other perſonal ac- 
tions. And upon the trial of that ifſue, the whole mat- 
ter to be given on both parties in evidence, according to 
the very truth of the ſame. And after ſuch ifſue tried 
for the defendant, or nonſuit of the plaintiff after ap- 
pearance, the ſame defendant to recover treble damages, 
by reaſon of his wrongful vexation in that behalf, with 
his coſts alſo in that part ſuſtained, and that to be aſſeſſed 
by the ſame jury, or writ to enquire of the damages, as 
the ſame ſhall require. 

Stat. 13 & 14 Car. 2. cap. 12. ſef?. 21, Whereas the 
inhabitants of the county of Lancaſhire, Cheſhire, Derby- 
ſhire, Yorkſh.re, Northumberland, the biſhoprick of Dur- 
ham, Cumberland and Weſtmorland, and many other 
counties in England and Wales, by reaſon of the large- 
neſs of the pariſhes within the ſame, have not or 
cannot reap the benefit of the act of parliament 
made in the 43d year of the reign of the late Queen 
Elizabeth for relief of the poor: Therefore be it en- 
afted by the authority aforeſaid, That. all and every 
poor, needy, impotent, and lame perſon and perſons 
within every townſhip and village within the ſeveral 
counties aforeſaid, ſhall from and after the paſſing of this 
aft, be maintained, kept, provided for, and ſet on work 
within the ſeveral and reſpe&tive townſhip and village 
Wherein he or they ſhall inhabit, or wherein he, ſhe or 
they was or were lawfully ſettled according to the intent 
and meaning of this act, and that there ſhall be yearly 
choſen and appointed, according to the rules and direc- 
tions in the ſaid act of 43 E/iz. mentioned, two or three 
overſeers of the poor within every of the ſaid townſhips 
and viilages, who ſhall from time to time do, perform 
and execute all and every the as, powers and authori- 
ties for the neceſſary relief of the poor within the faid 
townſhip or village, and ſhall loſe, forfeit and ſuffer all 
ſuch pains and penalties for non-performance thereof, as 
Is limited, mentioned and appointed in and by the ſaid 
In part recited act. | 

Stat. 3 IJ. & MM. c. 11. ſeft. 11, There ſhall be pro- 
vided and kept in every pariſh, a book wherein the 
names of all perſons who receive colletion ſhall be re- 
giſtred, with the day and year when they were firſt ad- 
mitted to have relief, and the occaſion which brought 
them under that neceflity: And yearly in Eafter week, 
Or as often as ſhall be thought convenient, the pariſhio- 
hers ſhall meet in the veftry, or other uſual place of 
meeting in the pariſh, before whom the book ſhall be 
Pooced, and all perſons receiving colleQion to be called 

oL, 11. | 
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over, and the reaſotis of their taking tellef examineds 
and a new liſt made| and entered of ſuch perſons as they 
ſhall think fit and allow to receive colle&ion ; and no 
other perſon ſhall be allowed to receive colle&ion at the 
charge of the pariſh, but by authority under the hand of 
one juſtice reſiding within ſuch parifh, or (if none be 
there dwelling) in the parts near or next adjoining, or by 
order of the juſtices in ſeſſions, except in caſes of peſti- 
lential diſeaſes, plague or ſmall pox, for ſuch families as 
_ be therewith infeted, | 

tat. 8 & 9g IV. 3. c. 30. ſe. 2, Every perſon who 
ſhall be upon the LE nl and os of any pa- 
riſh or place, and the wife and children of any ſuch per- 
ſon cohabiting in the ſame houſe, ſuch child only ex- 
cepted, as ſhall be by the churchwardens and overſeers 
permitted to live at. home, in order to attend an impo=- 
tent and helpleſs parent, ſhall upon the ſhoulder of the 
ſleeve of the uppermoſt garment, in an open and viſible 
manner, wear a large Roman P, together with the firſt 
letter of the name of the pariſh or place, whereof ſuch 
poor perſon is an inhabitant, cut either in red or blue 
cloth, as by the church-wardens and overſeers ſhall be di- 
rected: And if any ſuch poor perſon ſhall negle& or re- 
fuſe to wear any ſuch badge or mark, it ſhall be lawful 
for one juſtice to puniſh ſuch offender, either by order- 
ing his allowance to be abridged, ſuſpended or with- 
drawn, or otherwiſe by committing him to the houſe of 
correction, to be whipt and kept to hard labour, not 
exceeding 21 days; and if any churchwarden or over- 
ſeer ſhall relieve any ſuch poor perſon, not wearing ſuch 
badge, and be thereof convicted on oath of one witneſs 
before one juſtice, he ſhall forfeit 20s. by diſtreſs, half ta 
the informer, ana half to the poor. 

Stat, 5 Geo. 1, c B. ſef?. 1, Wheeras ſometimes men 
run away, leaving their wives and children, and fome- 
times women run away leaving their children, upon the 
charge of the pariſh, although ſuch perſons have ſome 
eſtates which ſhould eaſe the pariſh of their charge, in 
whole or part; it ſhall be lawful for the churchwardens 
or overſeers, where any ſuch wife, child or children ſhall 
be ſo left, on application to, and by warrant or order of 
two juſtices, to take and ſeize ſo much of the goods and 
chattels, and receive ſo much of the annual rents and 
profits of the lands and tenements of ſuch huſband, fa- 
ther or mother, as ſuch two juſtices ſhall order and di- 
rect, towards the diſcharge of the pariſh or place where 
ſuch wife, child or children are left, for the bringing up 
and providing for ſuch wife, child or children ; which 
warrant or order being confirmed at the next quarter- 
ſeſſions, it ſhall be lawful for the juſtices there, to 
make an order for the churchwardens or overſeers, to 
diſpoſe of ſuch goods or chattels by ſale or otherwiſe, or 
ſo much of them, for the purpoſes aforeſaid, as the court 
ſhall think fit, and to receive the rents and profits, or fo 
much of them as ſhall be ordered by the ſaid ſeffions, of 


his or her lands and tenements for the purpoſes afore- - 


ſaid. 

Se, 2. And the ſaid churchwardens and overſeers 
ſhall be accountable to the juſtices at the quarter-ſeffions 
for all ſuch money as they ſhall ſo receive. 


9 Geo. 1. c. 7. ſ. 1. enafts, That no juſtice of peace 


ſhall order relief to any poor perſon dwelling in any pa- 
riſh till oath made of ſome reaſonable cauſe for it, and 
that he hath applied to the pariſhioners at veſtry, or ſome 
publick meeting, or to two overſeers of the poor, and 
was refuſed, and till ſummons of two overſeers of the poor 
to ſhew cauſe. 

Seft. 2. And any perſon ordered to be relieved ſhall be 
entred in the pariſh books, to be relieved fo long as the 
cauſe for ſuch relief continues, and no longer. And if 
any pariſh officer (except upon ſudden and emergent 
occaſions) ſhall charge to the pariſh account any monies 
given to any perſon not regiſtred, he ſhall forfeit 5 /. to 
be levied by diſtreſs and ſale, by warrant of two juſtices, 
to be applied to the uſe of the poor of the ſaid pariſh by 
direQion of ſuch juſtices, | 

Ser, 4. It ſhall be lawful for the churchwardens and 


overſeers, in any pariſh, townſhip or place, with the 
6P | conſent 
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conſent of the major part of the pariſhioners or inhabi- 
tants in veſtry, or other pariſh or publick meeting for 
that purpoſe afſembled, or of ſo many of them as ſhall 
be ſo aflembled, upon uſual notice thereof firſt given, to 
purchaſe or hire any houſe or houſes, in the ſame pariſh, 
townſhip or place, and to contract with any perſon or 
perſons for the lodging, keeping, maintatning and imploy- 
ing any or all ſuch poor in their reſpective pariſhes, town- 
ſhips or places, as ſhall defire to receive relief or collec- 
tion, and there to Keep, maintain and employ all ſuch 
poor perſons, and take the benefit of the work, Jabour 
and ſervice of any ſuch poor perſons, who ſhall be kept 
or maintained in any ſuch houſe or houſes, for the bet- 
ter maintenance and relief of any ſuch poor perſons, who 
ſhall be kept or maintained. And if any poor perſon 
ſhall refuſe to be lodged, ' kept or maintained in ſuch 
houſe or houſes, he ſhall be put out of the pariſh book, 
and ſhall not be entitled to receive relief from the church- 
wardens and overſeers: And where any pariſh or town- 
ſhip ſhall be too ſmall to purchaſe or hire ſuch houſe or 
houſes, it ſhall be lawful for two or more ſuch pariſhes, 
townſhips or places, with the conſent of the major part 
of the pariſhioners or inhabitants* of their reſpective 
pariſhes, townſhips, or places in veſtry, or other pariſh 
or public meeting for that purpoſe aftembled, or of ſo 
many of them as ſhall be ſo aſſembled, upon uſual no- 
tice thereof firſt givan, and with the approbation of any 
juſtice of the peace dwelling in or near any ſuch pariſh, 
townſhip or place, ſignified under his hand and ſeal, to 
unite in purchaſing, hiring or taking ſuch houſe for the 
lodging, keeping and maintaining of the poor of the ſeveral 
pariſhes, townſhips or places fo uniting, and there to 
keep, maintain and employ the poor of the reſpective 
pariſhes, townſhips or places ſo uniting, and to take and 
have the benefit of the work, labour or ſervice of any 
poor there kept and maintained, for the better maintenance 
and relief of the poor there kept, maintained and em- 
ployed. And if any poor in the reſpective pariſhes, 
. townſhips or places ſo uniting ſhall refuſe. to be lodged, 
kept and maintained in the houſe hired or taken for ſuch 
uniting pariſhes, townſhips or places, he ſhall be put out 
of the collection book, and not intitled to aſk relief : 
And it ſhall be lawful for the churchwardens and over- 
ſeers of any pariſh, townſhip or place, with the conſent 
of the major part of the pariſhioners or inhabitants of 
the ſaid pariſh, townſhip or place, where ſuch houſe or 
houſes ſhall be purchaſed or hired for the purpoſes afore- 
ſaid, in veſtry or other pariſh or publick meeting for 
that purpoſe aſſembled, or of ſo many of them as ſhal] 
be ſo aflembled, upon uſual notice thereof firft given, 
to contract with the churchwardens and overſcers of 
any other pariſh, townſhip or place, for the Jodping, 
maintaining or employing of any poor perſon or perſons 
of ſuch other pariſh, townſhip or place, as to them 
ſhall ſeem meet. And if any poor perſon of ſuch other 
pariſh, townſhip or place, ſhall refuſe to be lodged, 
maintained and employed in ſuch houſe or: houſes, he 
ſhall be put out of the collection book, and not be intitled 
to have relief, | 
Stat. 17 Geo. 2, cap. 3. ſeft. 1. Whereas great incon- 
veniencies do- often arife in cities, towns corporate, pa- 
riſhes, townſhips and places, by reaſon of the unlimited 
power of the churchwardens and overſeers of the poor, 
who frequently, on frivolous pretences, and for private 
ends, make unjuſt and illegal rates in a ſecret and clan- 
deſtine manner, contrary to the true intent and meaning 
of 43 E!. for remedy whereof, and preventing the like 
abuſes for the future, be it enacted, &c. That from and 
after the fiſt day of May 1744, the churchwardens and 
overſeers, or other perſons authoriſed to take care of the 
poor in every pariſh, townſhip or place, ſhall give, or 
cauſe to be given, publick notice. in the church, of every 
rate for the relief of the poor, allowed by the juſtices of 
peace, the next Sunday after the ſame ſhall have been fo 
allowed; and that no rate ſhall be eſteemed or reputed 
valid and ſufficient, ſo as to colle&t and raiſe the ſame, 
unleſs ſuch notice ſhall have been giyen, 
Se. 2. And be further enatted, That the church- 
wardens and overſcers of the poor, or other perſons au- 
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thorized as aforeſaid, in every pariſh, townſhj 
ſhall permit all and every the inhabitants of the ſaid 
riſh, townſhip or place, to inſpect every ſuch rate at ps 
ſeaſonable times, paying one ſhilling for the fame 
ſhall, upon demand, forthwith giv nga 

» upC , 1th give Copies of the ſame, or 
any part thereof, to any inhabitant of the ſaid pariſh 
townſhip or place, paying at the rate of ſixpence for every 
twenty-four names. 

Sect. 3. And 1t any churchwarden or overſeer of the 
poor, or other perſon authorized as aforeſaid, ſhall not 
permit any inhavitant or pariſhioner to inſpe& the (aig 
rates, or ſhall refuſe or neglect to give copies thereof a; 
aforeſaid, ſuch churchwarden or overſeer, or other perſon 
authoriſcd as atforetaid, for every ſuch offence, ſhall forfeit 
and pay to;the party aggrieved the ſum of twenty pounds 
to be 'ued for and recovered by aCtion of debt, bill, olaint 
or information, in any of his Majeſty's courts of recorg 
wherein no cſloin, protection, or wager of law, or more 
than one imparlance ſhall be allowed. 

Stat. 17 Geo. 2, cap. 37. ſet. 1. Whereas in divers 
counties great quantities of waſte znd barren lands, and 
lands which were formerly fen or marſh ground, or co- 
vered with water, have been of late years improved or 
drained, and are now of very conſiderable annual value, 
and the inhabitants therein, and occupicrs thereof, ought 
to bear and pay a proportionable part of the rates made 
for the relie# of the poor, and to be ſubject to ſuch charpes, 
and in like manner, as other inhabitants and occupiers of 
lands, houſes, tythes impropriate, propriations of tythes, 
coal-mines, and faleable underwoods, are by an a&t made 
in 43 E/:z. and likewiſe to bear and pay a proportionable 
part of al other parochial rates ; but great difficulties fre- 
quently ariſe in determining to what pariſh or place ſuch 
lands belong, or ought to be rated ; be it therefore en- 
acted, &c, That from and after the 24th day of. June 
1744, where there ſhall be any diſpute or uncertainty in 
what pariſh or place ſuch lands heretofore improved or 
drained, or hereafter to be improved or drained, lie, and 
ought to be rated ; all and every the occupier and occu- 
piers of ſuch lands, or houſes built thereon, tenements, 
tythes ariſing therefrom, mines therein, and falcable un- 
derwoods therein growing or hereafter to grow, ſhall be 
rated and aflefſed to the relief of the poor, and to all 
other parochial rates within ſuch pariſh and place which 
lies neareſt to ſuch lands, in like manner and form, and 
ſubject to the ſame directions and regulations, as all other 
lands within ſuch pariſh and place are by Jaw liable to be 
rated and afletled thereunto.; and if, on application to the 
officers of ſuch pariſh or place to have ſuch improved or 
drained lands rated and aſlefled as aforefaid, any difference 
or diſpute ſhall ariſe touching what pariſh or place ſuch 
lands ought to be rated and aflefled in, it ſhall and may 
be Iawſul to and for the juſtices of the peace for the 
county, riding, liberty or divifion where ſuch lands lie, 
at their next general quarter-ſcflions to be held for ſuch 
county, riding, liberty or diviſion, after ſuch application 
made as aforeſaid, and after notice given to the officers of 
the ſeveral pariſhes and places abutting upon and adjoining 
to ſuch lands, and to all other perſons claiming and inter- 
eſted therein, to hear and determine the fame on the ap- 
peal of any perſon intereſted, and at ſuch ſeflions to caule 
ſuch lands or hereditaments as aforeſaid to be allotted toy 
and fairly and equally afleiI2d in ſuch pariſh or place 3s 
they ſhall ſee juſt and meet, and ſuch determination and 
allotment ſhall at all times thereafter be final and conclu- 
ſive to and upon the faid ſeveral pariſhes and places, and 
all other perſons whatſoever, as to the pariſh or place 
which ſuch lands and hereditaments ſhall be rated and 
aſſefied to the poor, and all. other parochial rates as afore- . 
ſaid z and the ſaid lands and hereditaments fhall, at all 
times after ſuch determination and allotment, be rared an 
aflefled to the relief of the poor, and to all other parochial 
rates within ſuch pariſh and pariſhes, place and places 
only, to which they ſhall reſpectively have been ſo allotted 
as aforeſaid, | 

Se. 2. Provided always, and it is hereby enacted and 
declared by the authority aforeſaid, That nothing in this 
act contained, nor any allotment to be made by the Ju” 


ſtices of the peace at their general quarter-ſcflions _ pur- 
' uaincs 


Þ Or place, 
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by virtue thereof, ſhall extend to, or be deemed 
jance ane extend to, or in any wiſe affect or deter- | 
= the boundaries of any pariſh or pariſhes, place or 
; to any intent or purpoſes, other than for the pur- 
| np of rating and aſſeſſing ſuch lands, tenements and here- 
fitaments to the relief of the poor, and to all other pato- 
chial rates within ſuch pariſh or place to which they ſhall 
te fo allotted as aforeſaid. 

Stat. 17 Geo, 2. cap. 38. ſef?, 1, Whereas by reaſon 
of ſome defect in an act of parliament made in the forty- 
third year of the reign of the late Queen Elizabeth, inti- 
tuled, An Ac? for the relief of the poor, the money raiſed 
for that purpoſe is liable to be miſapplied, and there is 
often great difficulty and delay in raifing of the ſame ; for 
remedy whereof, &c, that from and after the 24th day of 

une 1744, the churchwardens and overſeers of the poor 
"ur yearly and every year, within fourteen days after 
other overſeers ſhall be nominated and appointed to ſucceed 
them, deliver in to ſuch ſucceeding overſeers, a juſt, true 
and perfect account in writing, fairly entered in a book 
or books to be kept for that purpoſe, and ſigned by the 
fid churchwardens and overſeers, hereby directed to ac- 
* count as aforeſaid, under their hands, of all ſums of mo- 
ney by them received, or rated and affelled and not re- 
ceived, and alſo of all goods, chattels, ſtock and mate- 
rials that ſhall be in their hands, or in the hands of any 
of the poor, in order to be wrought, and of all monies 
paid by ſuch churchwardens and overſeers fo accounting, 
and of all other things concerning their ſaid office, and 
ſhall alſo pay and deliver over all ſums of money, goods, 
chattels and other things as ſhall be in their hands, unto 
ſuch ſucceeding overſeers of the poor 3 which ſaid account 
ſhall be verified by oath, or by the affirmation of perſons 
called Quakers, before one or more of his Majeſty's 
juſtices of the peace which ſaid oath or affirmation ſuch 
juſtice or juſtices is and are hereby authorized and required 
to adminiſter, and to fign and atteſt the caption of the 
fame, at the foot of the ſaid account, without fee or re- 
ward ; and the faid book or books ſhall be carefully pre- 


ſerved by the churchwardens and overſcers, or one of them, | 


in fome publick or other place in every pariſh, townſhip 
or place ; and they ſhall and are hereby required to per- 
mit any perſon there afleſled or liable to be afſefled to in- 
ſpect the ſame at all ſeaſonable times, paying ſixpence for 
ſuch inſpe&tion, and ſhall upon demand forthwith give 
copies of the ſame, or any part thereof, to ſuch perſon, 
paying at the rate of fixpence for every three hundred 
words, and ſo in proportion for any greater or leſs 
number, 

SF. 2, And it is hereby further enated, That in caſe 
ſuch churchwardens and overſcers of the poor, or any of 
them, ſhall refuſe or 'negle& to make and yield up ſuch 
count verified as aforeſaid, within the time herein be- 
fore limited or appointed, oor ſhall refuſe or neglect to pay 
and deliver over ſuch ſum or ſums of money, goods, chat- 
tels and other things in their hands, as by this a& is di- 
rected ; in either of the ſaid caſes, it ſhall and may be 
lawful to and for any two or more juſtices of the peace to 
commit him or them to the common gaol, until he or they 
ſhall have given ſuch account, or ſhall have paid or yielded 
up ſuch monies, goods, chattels and other things in their 
hands as aforelaid. 

S&2, 3. And if any ſuch overſcer ſhall die, or remove 
from the place for which he was appointed, or become in- 
dlvent before the expiration of his office ; on oath there- 
of made it ſhall be lawful for two juſtices of the peace_46 
*ppoint another overſeer in his ſtead, who ſhall continue 
n office until new overſeers are appointed ; and if any 
Merſeer ſhall remove as aforeſaid, he ſha)l before ſuch re- 
moval deliver over. to ſome churchwarden or other over- 

tr of the ſame place, his accounts' verified as aforeſaid, 
VIth all rates, afſefiments, books, papers, ſums of mo- 
wy and other things concerning his office, under the 
ke penalties as are inflicted by this at on any overſeer 
efuling to do the fame after the expiration of his office ; 
ad if any overſeer ſhall die as aforeſaid, his executors 
7 adminiſtrators ſhall within forty days after his deceaſe 
cver over all things cuncerning his office to ſome 


| her or themſelves 
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| ſhall pay out of the aſſets left b 

of money remaining due, 

his ſaid office, 
ſatisfied, 

Sect. 4. 


eft by ſuch overſeer all ſutns 
which he received by virtue of 
before any of his other debts are paid and 
And in caſe any perſon or perſons find hitn, 


7 aggrieved by any rate or afleſiment made 
for the relief of the poor, or ſhall have any material ob- 


jection to any perſon or perſons being put on or left out 
of ſuch rate or aſſeſſment, or to the ſum charged. on any 
perſon or perſons therein, or ſhall have any material ob= 
jection to ſuch account as aforeſaid, or any part therein, 
or ſhall find him, her or themſelves aggrieved by any 
negle&, act or thing done or omitted by the church- 
wardens and overſeers of the poor, or by any of his Ma- 
Jeſty's juſtices of the peace ; it ſhall and may be lawful 
for ſuch perſon or perſons, in any of the caſes afore- 
ſaid, giving reaſonable notice to the churchwardens or 
overſeers of the poor of the pariſh, townſhip or- place, 
to appeal to the next general or quarter-ſeffions of the 
peace for the county, riding, diviſion, corporation or fran= 
chiſe, where ſuch pariſh, townſhip or place lies 3 and the 
juſtices of the peace there aſſembled are hereby authorized 
and required to receive ſuch appeal, and to hear and 
finally determine the ſame ; but if it ſhall appear 'to the 
ſaid juſtices that reaſonable notice was not given, then 
they ſhall adjourn the ſaid appeal to the next quarter= 
{c{fions, and then and there finally hear and determine the 
lame ; and the faid juſtices may award and order to the 
party for whom ſuch appeal ſhall be determined reaſon- 
able coſts, in the ſame manner that they are impowered 
to do in caſe of appeals concerning the ſettlement of 
poor perſons, by an at made in the eighth and ninth 
years of King I/illiam the Third, intituled, An A# for 
ſupplying ſome defedts in the laws for relieving the poor of 
this kingdom. | 

Set. 5. Provided always, That in all corporations ot 
franchiſes, who have not four juſtices of the peace, it 
ſhall and may be lawful for any perſon or perſons in any 
of the caſes aforeſaid, where an appeal is given. by this 
act, to appeal, if he or they ſhall think fit, to the next 
general or quarter-ſeſſions of the peace for the county, 
riding or diviſion wherein ſuch corporation or franchiſe is 
ſituate. | 

$242. 6. And whereas it hath been held, that upon ap- 
peals from rates and aſleſlments, the juſtices of the peace 
may not only quaſh the old rates, but make new rates 
ak aſleſiments from which no appeal can be had ; be it 
enacted by the authority aforeſaid, 'That upon all appeals 
from rates and aſſeſſments, the juſtices of the peace (where 
they ſhall fee juſt to give relief) ſhall and are hereby re- 
quired to amend the fame in ſuch manner only, as ſhall 
be neceſlary for giving ſuch relief, without altering ſuch 
rates or aſſeflments, with reſpect to other perſons menti- 
oned in the ſame; but if upon an appeal from the whole 
rate it ſhall be found neceſlary to quaſh or ſet aſide the 
ſame ; then and in every ſuch caſe, the faid juſtices ſhall 
and are hereby required to order and direct the church- 
wardens and overſcers of the poor to make a new equal 
rate or aſleflment, and they are hereby required to' make 
the ſame accordingly. | 

See. 75. And for the more effectual levying money aſ- 
ſeſſed for the relief of the poor, be it enaQted by the au- 
thority aforeſaid, That the goods of any perſon afleſſed 
and refuſing to pay, may be levied by warrant of diitreſs 
not only in the place for which ſuch aflſefiIment wag 
made, but in any other place within the ſaid county or 
precinct ; and if ſufficient diſtreſs cannot be found within 
the ſaid county'or precinct, on oath made thereof before 
ſome juſtice of any other -county or precinct, (which 
oath ſhall be certified under the hand of ſuch juſtice on 
the ſaid warrant) ſuch goods may be levied in ſuch other 
county or precinct by virtue of ſuch other warrant and 
certificate z and if any perſon ſhall find him or herſelf 
aggrieved by ſuch diſtreſs as aforeſaid, it ſhall . and may be 
lawful for ſuch perſon to appeal to the next general or 
quarter-ſefſions of the peace for the county or. precinct 
where ſuch afſeſiment was made, and the juſtices there 
are hereby required to. hear and finally determine the 


Archwarden or other overſeer of the ſame place, and 


ſame. £8 
Sed. 8. 
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| $:2.8. And to prevent all vexatious ations againſt | 


overſeers of the poor, be it enacted by the authority afore- 
ſaid, That where any diſtreſs ſhall be made for any ſum 


or ſums of money juſlly due for the relief of the poor, | 


the diſtreſs itſelf ſhall not be deemed to be unlawful, nor 
the party or parties making it to be_deemed a treſpaſſer 
or treſpaſſers, on account of any defect, or want of form 
in the warrant for the appointment of ſuch overſeers, or 
in the rate or afleſſment, or in the warrant of diſtreſs 
thereupon ; nor ſhall the party or parties diſtraining be 
deemed a treſpaſſer' or treſpaſſers ab initio, on account of 
any irregularity which ſhall be afterwards done by the 
party or parties diftraining ; but the party or parties ag- 
grieved by ſuch irregularity, ſhall or may recover full ſa- 
tisfation for the ſpecial damage, he, ſhe or they ſhall 
have ſuſtained thereby, and no more, in an action of 
treſpaſs, or on the fv 4 at the eleQion of the plaintiff or 
plaintiffs, © 

$2. 9. Provided always, That where the plaintiff or 
plaintiffs ſhall recover in ſuch ation, he, ſhe or they ſhal] 
be paid his, her or their full coſts of ſuit, and have all the 
like remedies for the ſame as in other caſes of coſts. 

$:8. 10. Provided nevertheleſs, That no plaintiff or 
plaintiffs ſhall recover in any a&ion for any ſuch irregu- 
larity as aforeſaid, if tender of amends hath been made 
by the party or parties diſtraining, before ſuch aCtion 
brought. 

$2#2. 11. And in caſe any perſon or perſons ſhall re- 
fuſe to pay to ſuch overſeers as aforeſaid, any ſum or ſums 
of money that he, ſhe or they ſhall be legally rated or 
allefled to, it ſhall and may be lawful to and for the ſuc- 


_ ceeding overſeers, and they are hereby required to levy 


ſuch arrears, and out of the money ſo levied to reimburſe 
their predeceſſors all ſums of money which they have ex- 
nded for the uſe of the poor, and which are allowed to 
« due to them in their accounts as aforeſaid. | 
$28. 12. And whereas perſons frequently remove out 
of pariſhes and places without paying the rates aſſeſſed 
on them, and other perſons do enter and occupy their 
houſes or tenements part of the year, by reaſon whereof 
reat ſums are annually loſt to ſuch pariſhes and places ; 
be it therefore enacted by the authority aforeſaid, 'T hat 
where any perſon or perſons ſhall come into or occupy 
any houſe, land, tenement or hereditament, or other pre- 
miſſes, out of or from which any other perſon aſfleſſed 
ſhall be removed, or which at the time of making ſuch 
rate was empty or unoccupied, that then every perſon re- 
' moving from, and every perſon ſo coming into or occupy- 
ing the ſame, ſhall be liable to pay to ſuch rate in propor- 
tion to the time that ſuch perſon occupied the ſame re- 
ſpectively, in the ſame manner, and under the like penalty 
of diſtreſs, as if ſuch perſon ſo removing had not removed, 
or ſuch perſon ſo coming in or occupying had been origi- 
nally rated and aflefſed in ſuch rate ; which ſaid proportion 
in caſe of diſpute, ſhall be aſcertained by any two or more 
of his Majeſty's juſtices of the peace. 

Se. 13. And be it further enacted by the authority 
aforeſaid, That true and juſt copies of all rates and af- 
ſeſſments, hereafter to be made for the relief of the poor, 
be fairly wrote and entred in a book or books to be pro- 
vided for that purpoſe, by the churchwardens and over. 
ſeers of the poor of every pariſh, townſhip or place, who 


ſhall take care that ſuch copies be wrote and entred accord- | 


ingly, within fourteen days after all appeals from ſuch 
rates are determined, and ſhall atteſt the ſame by putting 
their names thereto ; and all and every ſuch book or books 
ſhall be carefully preſerved by the churchwardens and 
overſecers of the poor for the time being, or one of them, 
in ſome public or other place in every ſuch pariſh, town- 
ſhip or place, whereto all perſons aſſeſſed or liable to be 


allefſed may freely reſort 3 and ſhall be delivered over from | 


time to time to the new and ſucceeding churchwardens 
and overſeers of the poor, as ſoon as they enter into their 
ſaid office, to be preſerved as aforeſaid, and ſhall be pro- 
duced by them at their general or quarter-ſefſions, when 
any appeal is to be heard or determined. | 

Se. 14. And if any churchwarden, overſeer of the 

r, or other officer of any pariſh, townſhip or place, 
ſhall neglect or refuſe' to obey and perform the ſeveral or- 
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ders and direQions of this aR, or an | 
no penalty is before provided by this bg 0 ns where 
trary thereto every ſuch churchwarden, overſeer f Im 
poor, or other officer fo offending in the premiſſes, » 
for every ſuch offence, on oath thereof made withir ya 
calendar months after the offence committed before Fats 
two or more of his Majeſty's Juſtices of the neace fi f 
for the uſe of the poor of ſuch pariſh, townſhip or I; vs 
a ſum not exceeding five pounds, nor leſs than _ 
ſhillings, to be levied by diſtreſs and fale of the offer | 
der's goods, by warrant from ſuch juſtices, which p 4 
ſhall yo Jour to 5" pony upd or overſeer of the 
or of {uch pariſh, townſhip or 
pox Bk p . Pp place, for the Purpoſe 
Seft. 15. And be it further enacted by the authority 


aforeſaid, "That overſeers of the poor within every town 

ſhip or place, where there are no churchwardens ſhall 
from time to time do, perform and execute al] and ever 

the acts, powers and authorities concerning the relief of, 
and other matters and things relating to the poor A 
churchwardens and overſcers of the poor may do, perform 
and execute by this aCt, or any former ſtatute concernin 

the poor, and ſhall loſe, forfeit and ſuffer all ſuch ak 
and penalties for neglect, abuſe or non-performance there. 
of, as churchwardens and overſeers of the poor are liable 
to, by virtue of this or any former ſtatute concerning 


the poor. 
2. Of appointing overſeers ; their duty ; and ef campel- 


ling them to account. 


Churchwardens of every pariſh] See the ſtat. 43. Eliz, 
Cc. 2, ſett. 1. in the preceding diviſion of this title—The 
Juſtices of peace, by the general words of this ſtatute, 
have power to name overlcers in all pariſhes ; anJ the 
court was of opinion, that it muſt extend as well to ex- 
traparochial places as to all pariſhes in general, and that 
no ſubſequent words ſhall controul the general words in 
the enacting part z and certainly all the poor aQts ſhall be 
conſtrued to extend to ſuch places as well as to other 
pariſhes, when they are within the ſame miſchief, and 
ſhall be ſubje to the controul of the juſtices of peace, 
Moſt of the foreſts in Eng/and are extraparochial, and fo 
is Chri/t-church in Oxford, but they ought to maintain their 
own poor ; therefore a peremptory mandamus was granted 
to the juſtices of peace to chooſe overſeers in the town of 
Rufford, being an extraparochial place, 8 Mad. 39. 
Paſch. 7 Geo. The King v. the inhabitants of Rufford, But 
ſuch extraparochial place muf? be a townſhip- or village, 
See Stran. Rep. 1004, 1071, 1143. 

Four, three or two) Upon a motion to quaſh an indi- 
ment againſt B. for that he, with feur others, being ap- 
pointed overſeers of the poor of ſuch a pariſh, refuſed to 
take upon him that office, &c, it was objected, that the 
ſtatute dires the nomination but of four, three or two 
with the churchwardens. And per Parker Ch. J. That 
is very true, though in many places more are appointed 
than four ; for the a& ſays four, three or two ſhall be 
nominated of the inhabitants, at the diſcretion of the 
juſtices (/cil.) they may nominate four, three or two 
it is not a limitation of the juſtices power, but it is in the 
very authoritative part thereof, Where more than four are 
added, they are not puniſhable by the aCt, and they can 
be only added as affiſtants. Per Powell, the queſtion will 
be, whether the words of the a& will be any more than 
direQory, or a limitation of their authority. In mok of 
the pariſhes about London there are more than four, where- 
fore he ſaid we need not determine this point ; but the in- 
dictment was quaſhed for another fault. AS, Caſes, Trin. 
11 Ann. B. R. Anon, 16 Vin. Abr. 415; 

But in Hil. term 31 Ges. 2. it was determined by the 
court of King's Bench, that no greater number than four 
can be appointed. See Burrow's Rep. 445453 _ 

Subſtantial houſhalders there] The appointment of over- 
ſeers muſt ſtile them /ub/tantial houſholders. Stran. 1261: 


It was moved for a mandamus to F. H. and 7. 1. 
Juſtices of the peace in the county of Dorſet, &c. 0.09: 
minate two ſubſtantial houſholders to be overſeers of k 4 


poor of the pariſh of Chard/tack in the county of —_ 
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$s fatutez and there was an affidavit, that at a' 
of the pariſh after Ea/ter laſt, one John B. and 
were elected overſeers, and at a meeting of the 
: ſlices they approved of Mr. B. and refuſed the woman, 
unfit perſon to ſerve as overſeer z and the old 
fuſing to nominate any other, the juſtices ap- 
he ſaid B. only. Per Powell, A woman is not 
to be an overſeer of the poor ; and there can be no cuſ- 
in a pariſh to put her in becauſe of her being a 
houſekeeper ; becanſe this an officer created by a& of 
Per Parker Ch, ]» The nomination is to 
and it ſeems the overſeers are to con- 
The pariſh here was obſtinate in 
not having another inſtead of the woman, and the juſ- 
tices ſhould have nominated one of the old ones, ſince 
ey were ſo tif; but (becauſe the juſtices had done 
well in refuſing the woman) he directed that they ſhould 
apply to the jultices to have another nominated; and if 
- they refuſed, then to apply to the court for a mandamnus 


Paſch. 10 Ann. B. R. 16 


he by the juſtices, 
tinue but one year. 


the next term. AS, Caſes, 
Vin. Abr. 4.15. : | 

A citizen of London that lived in the country in the 
ſummer was chole overſeer of the poor of the pariſh ; 
the court ſeemed to diſcountenance ſuch choice of one that 
was reſident there only for ſome part of the ſummer, and 
was aQtually an inhabitant of another pariſh in London 


Carth. 161. Mich. 2 W. and M. B. R. The King v. 


Yearly in Eaſter week, or within one month after Eaſter] 
The court ſeemed to think -an appointment of overieers 
on a Sunday, to be a good appointment; for it may be 
iter week, and this is the firſt day of the week. 


of overſeers is good, though not made 
within one month after Eafter. Stran. 1123. 

And many other counties in England and Wales] See 
| flat. 13 & 14 Car. 2. c. 12. ſect. 21. in the preceding 
In treſpaſs a ſpecial verdict found 
this ſtatute, and that the pariſh of Kenz{worth, in the 
county of H/arwick (not being any of the counties na- 
med in this ſtatute) is a large pariſh, having two town- 
ſhips, but it is not found that it is fo large that parochial 
diſtribution cannot be made ; and the queſtion was, if 
the county of /Yarwick, not being named in the ſtatute, 
ſhall be taken within the general words, (and divers other 
counties ;) and Hopkins ſerjeant cited a caſe to be ad- 
judged in C. B. two or three years ago, that the ſtatute 
- did not extend to other counties than thoſe which are ex- 
preſsly named ; and to this Hale inclined, but the court 
would fee the ſaid precedent before they gave judgment ; 
which adjornatur. 
R, Skillington v. Norton. 


. An appointment 


diviſion of this title. 


Trin. 27 Car. 2. 
But afterwards in Mich. 
term it was adjudged, that this ſtatute did not extend to 
any other counties, but only to thoſe that are named 
therein. [bid, Freem. Rep. 401. pl. 527. Trin. 1675. 
S. C. by name of Shellington v. Nerton, where Hale Ch. ]. 
ſaid, by the words it ſeems to be intended for all countics 
in England, becauſe the words are (or other counties ;) 
but Serjeant Hopkins cited the judgment in C. B. in caſe 
of Iilſen and Bonner, between Chipping Campden and 
Broad Campden in Gloucefter ſhire, where the judges held, 
that this a&t extended to no counties but thoſe named. 
Ibid. 412. Mich. 1675. S. C. The court gave judgment 
for the defendant, becauſe though it was found to be a 
large pariſh, yet it was not found to be fo big that by 
reaſon of the largeneſs thereof they could not reap the 
benefit of the at of 43 £liz. according to the ſtatute, 
and for that reaſon the. court gave judgment, and fo did 
not poſitively rule, that no other counties were within the 
act but thoſe named ; but Hale did now ſtrongly incline 
that no other counties were within the at, and ſaid the 
convenience would be very great ; for by that means 
the poor boroughs would be charged with poor, and the 
Vills where men of good eſtates lived, but perhaps no poor, 
would be at no charge at all. But 2 Salk. 486. pl. 44. 
In marg, there is a note, T bat in the caſe of the inhabi- 
tants of Stokelane and Dolting, Hill 11 Ann. B. B. 
was adjudged by Parker Ch. J. 

hat by virtue of this a the Juſtices may exerciſe the 


2 Lev. 142. 


and the whole court. 
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powers given by 43 Eliz. and this aQ in all extraparn« 
chial places containing more houſes than one, fo as to 
come under the denomination of a vill or townſhip. And 
in the caſe of Hinam and Churcham pariſhes in Glouceſ- 
terſhire, Hill. 1738. Lee Ch. ; cited the faid caſe of 
Stokelane and Dolting, in which he ſays it was held, that 
this ſtatute extended by equity to all the counties in Eng- 
land, and that it was ſo held upon great deliberation. 16 
Vin. Abr. 421. | | 

Every poor, needy, impotent and lame perſon.) This ſta« 
tute relates only to the maintenance of poor and impo- 
tent perſons, and not to baſtards, who are provided for 
by other ſtatutes. 1 Salk. 123. Hill. 5 Ann. B. R. in 
_ of The pariſh of Budworth v, the townſhip of Dum- 
þtoy. 

Two or three overſeers of the poor,] The court held, 
that this clauſe plainly extends to towns and villages in 
extraparochial places as well as within pariſhes; for the 
law makers had in view the inconvenience, that fome 
towns and villages would have the benefit of 43 Eliz. 
This ſtatute is of (towns, &c. in counties) and not (in 
pariſhes ); and towns and villages in extraparochial places 
are plainly within the words, thouyh not directiy within 
the view of the at ; and though there be not officers ap- 
pointed in extraparochial places, yet the juſtices ought to 
do it upon complaint. AS. Caſes, Fill. 11 Ann. 16 Vin, 
Abr. 421. 

Where the pariſh is not large and conſiſting of ſeveral 
townſhips, fo as the 43 Eliz. may be of bunefit to chem, 
the juſtices ought not to appoint particular over eers ac- 
cording to this ſtatute, MS. Caſes, Tri. 11 Ann. B R, 
The Queen v, The inhalitants of Dolting. 16 Vin. Abr, 
421. $4 
As to the duty of the overſeers of the poor, ſee 
ſtat. 43 Eliz. C. 2. ſea. 2, 6, II. and /lat. I Geo. 2. 
c. 3b. ſet. 1, 11, 13, 14. an the preceding Grin of this 
tle. | 

Make and yield up to ſuch juſtices of prace a true and perfeft 
account See ftat. 43 Eliz. c. 2. jet 2 in the preceding 
diviſien of this title. The juſtices authority in ſtatin 
this account, cannot be delegated to any other. MS. 
Caſes, Paſch. 9g Ann. B. R in cale of The Pucen v. Turner 
& a 16 Vin. Abr. 415. 

Shall pay and deliver over.) Manlamus to the juſtices, 
to grant a warrant for levying 3ol. 17s. 11d. being the 
balance of the laſt overieers of the poor's account in 
their hands, They return, that true it is there was ſuch 
a balance, but that the veſtry had ordered them to re- 
turn it, and employ an attorney to ſue for ſome charity: 
money, and pet it laid out for the benefit of the poor ; 
that one Young was ſo employed, and the balance eX- 
hauſted in fees, and that the overfeers had engaged to pay 
Young ; & ea de cauſa they had reiuſed to grant the war- 
rant : And per curiam, "There muſt go a peremptory man- 
damus, for the ſtatute 43 El:z. c. 2. ſays, the balance ſhall 
be paid over to the new overſeers, under a penalty: And 
it is not in the power of the veſtry to diſpenſe with the 
ſtatute. Stran. 992. | 

Negligent in their office} If an overſeer does not provide 
for the poor, he is indictable z and if he relieves the poor 
when there is no neceflity, it is a miſdemeanor, AS, 
Caſes, Paſeh. 3 Ann. B. R. Tawny's cale, 

Por every ſuch default of abjence or neg/igence 20 ſhillings] 
This penalty for not meeting in the church ſhall never be 
inflited on the overſeers of the poor of extraparochial 
places, becauſe they have no church to meet in. Per cur. 
8 cd. 40. Paſch. 7 Gee. in caſe of The King v. The 1n- 
habitants of Reffrd | 

If any of theie officers be convicted of any of the penal- 
ties in this at; the other muſt levy it. 48. Caſes, Trin. 
11 Ann. B. R. Anon'. 16 Vin. Abr. 415. 

To commit every one of the ſaid churchwardens and over - 
ſeers]) See flat. a3 £#z. c. 2. jet, 4. mm the preceding di- 
viſion of this title, —If accounts be adjuſted, and the over= 
ſeers refuſe to pay the balance, they cannot be committed 
immediately, but a warrant muſt iſſue to diſtrain them, and 
upon return thereof there may be a commitment. MS. 
Caſes, Paſch. 9 Ann. B. R. The Queen v, Turner & al'. 16 
Vin. Abr. 416, | 

6Q 'The 


| 
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'The Juſtices cannot commit an overſeer of the poor 
for bringing in an account to which they object, but 
they ought to hear it, and to ſtrike out what is amiſs in 
it, and balance the account, AS. Caſes, at Devon aſſizees, 
Lent 1719. Coram King Ch. J. Waldron's caſe. © 16 Vin. 
Abr. 4.16. 

The defendant being an overſeer, was committed by 
two juſtices of peace by a warrant, which recited, that 
he had appeared before them, and being. demanded to 
give a juſt and true account of all ſuch monies as he had 
received and paid, he had only produced an account in 
groſs of his receipts and payments, and refuſed to pive a 
' particular account, or produce his books, &c. and they 
believing this to be no account according to this ſtatute, 
and the deſendant refuſing to give any other account, 
therefore they commit him to be detained. till he ſhall 
make a true account, And upon a habeas corpus he was 
here diſcharged. Per tot. cur, Becauſe the juſtices had no 
authority to commit in this manner by this ſtatute, for 
that an account was confelled to have been rendered, 6c. 
Show 395. Paſch. 4 W. & M. B. R. The King v. 
Carrock. 

An order made at the Seffions relating to accounts of 
overſeers of the poor was moved to be quaſhed, becauſe 
it did not appear the accounts had begen before two ju- 
ſtices quorum wnus, and they cannot come per ſaltum to 

the ſeffions; and Salt. 533. was cited, On the other 
fide it was ſaid, that it appeared there was an allowance, 
for the appeal is ſaid to be againſt the diſburſements and 
allowance thereof, which the court will preſume was 
regular; and being in general, is not like the caſe in 
Salk. Which was ſaid to be by two Juſtices without 
quorum unts. Sed per curiam, [t does not tollow, that this 
was an allowance by two Juſtices, for the pariſh might 
do it; and therefore for want of jurifdiztion this order 


muſt be quaſhed. Stran. 983. 


3. Of the poor rate, who, and what ſhall be liable thereto ; 
and of taxing other pariſhes in aid of it. 


By taxation of every inhabitant] See /tat. 43 Eliz. c. 2. 
ſee. 1,3. & 17 Geo. 2. c. 38. ſect. 12. in the firſt diviſlon of 
this title, —Afleſiments for the poor ought to be made ac- 
cording to the viſible eſtate of the inhabitants there, both 
real and perſonal, and no inhabitant there is to be taxcd 
to contribute to the relief of the poor in regard of any 
eſtate he haih elfewhere in any other town or place, but 
only in regard of the viſible eſtate he hath in the town 
where he dwells, and not for any other land he hath in 
any other place or town ; ſaid by Hrtio and Croke J, to 
have been reſolved by all the judges of England upon a re- 
ference made to them, and upon a conference by them hai 
together. 2 Bulſ. 354. 9 Car. in Sir Anthony Karby's 
caſe. 

Rent is no ſtanding rule for making a poor rate; for 
circumſtances may differ, and there cught to be a regard 
ad flatum & facultates, Comb. 478. Paſch. 10 TV. 3. B.R. 
The King v. Tuſlices of peace of the precinft of Catherine 
church, Norwich. . 

The Seflions upon ſetting aſide x rate may make a new 
one themſelves, or order the churchwardens and overſeers 
to make a new one, they having it in their diſcretion to 
make a new rate at ſefions, or remand it to the churchwar- 
dens, £c. to make a new one. 2 Sak. 483. Mich. 10 IV. 3. 
B. R. The pariſh of St. Leonard Shoreditch's caſe. 

The churchwardens and overfeers may make a rate of 
themſelves ; per cur. 2 Salk, 531. - Hill. 2 Ann. B. R. in 
T awney's Caſe. 

H. took part of a houſe in the pariſh of D. on the 
third day of December ; he was rated as an inhabitant, and 
was diſtrained for a quarter's rate the Chri/t:mas follow- 
ing; but the diſtreſs was taken before Chri/?mas on a pe- 
neral warrant made for the whole year: and in replevin 
it was ruled upon evidence by Holt Ch. J. 1ſt, That i' 
two ſeveral houſes are inhabited by ſeveral families, who 
make and have but one common avenue or entrance for 
both; yet in reſpect of their original, both houſes are 
rateable feverally; for they were at firſt ſeveral houſes ; 
and if one family goes, one houſe is vacant; but if one | 


: 


.vearz and per Fyre J. The letting of them is in nature 


"-/Þ 0 0 
Son ” divided by a partition and inh 
erent iamilies, v/z. the owner in : 
another, theſe are ſeveral tenement forerally RT, 
they are thus ſeverally inhabited, but if the {tran _— 
his family go away it/becomes one tenement 1 an 
HT. could not be rated for the whole quarter, for os ww 
are to be aſleſſed month]y by the {tatute, and by this R—_—_ 
a _ Pr _ = oo en of a quatter but he 
muit be twice Charged, 2 Salk, * {c 

v. Talbot, : S970 0 ng 

When goods are rated, it ought to be a 
value of lands,. viz. goods of he value of per, Orlre 
rated 5/. per annum, as lands are, and the perſon muſt ba 
charged only in the place where the goods are at the tim 
of the aſſeflment ; for if he has no goods where aflefſed, 
if diſtraincd he may have an a&tion of treſpats, Ec. Datt. 
Juſt. 253; cap. 73. | 

y the words and .meaning of the ſtatute 
the occupiers of the land are to be aflciled, and not the 
leffor who receives the rents; the occuvier of the land be= 
ing by Jaw only to pay the afſeflment, unleſs it be ſpeci. 
ally provided for as to this payment between him and hi; 
leflor ; per Hutton and Croke J. who declared, that irhad 
been ſo reſolved by all the judges of Englond. 2 Bulft, 
354- 9 Car. in Sir Anthony Earby's caſe, 

Parſons ought to contribute to the poor ; per Hale Ch. T. 
who faid it had been fo agreed by all the judges of England 
at Serjeants [nn in the Parſon of Pancrajs's cale, 3 Kb, 
252. Trin. 25 Car, 2. B. R, The King v.—— 

A mandamus was prayed to the mayor of Chich/ter, to 
ſien a tax made on the palace, &c. of the biſhop of Chi- 
che/ter, being within the pariſh of Subdeanry, and per cur, 
it was granted ; becauſe againſt this there can be no pre- 
ſcription, and all the prebendaries that live in the ſame 
cloſe, which is a fourth part of the town, pay it. 3 Ke, 
$73. Hull. 27 Car. 2. B. R. The pariſh of Subdeanry v, The 
mayor of Chicheſter. 

A parſon who lets his tithes to the pariſhioners may 
be taxed upon the poor rate; for the letting is but an a- 
greement with the pariſhioners to retain the tithes, and 
the parſon here has a medus for his tithes ; though it was 
objeted that the pariſhioners were occupiers, and fo the 
parſon not taxable, 4S cafes, Paſch. 7 Ann. The Queen 
v. Bartlet. | | 

Thoſe ought only to be contributory who were livers 
there the year before, and none elſe; per Potwis ]. Poor's 
Settlements 48. pl. 71. /Aich. 12 Ann. in cale of The Inha- 
bitants of Ware v. Petit executir of Town. 

A. ſeiſ-d of lands demiſed the lame to B. reſerving the 
yearly rent of 10/7. A. covenanted with B. that he ſhould 
quietly erjoy the land, and to indemnify him againſt all 
charges and taxes whatſoever to be impoſed upon the faid 
lands except tithes. B. entered, and was pollefled, and the 
churchwardens and overſeers of the pariſh where the land 
lay, and of which 4. was an inhabitant, made a poor rate, 
and-B, by reaſon of the ſaid lands was charged with ſuch 
a ſum of the faid rate which he paid, and brought cove- 
nant againſt A. and aſſigned the breach, in that 4, did not 
indemnify againſt the faid poor rate, &c. And after ar- 
gument on both ſides the court unanimouſly agreed that 
the poor rate was not within the covenant, and therefore 
zave judgment for A. the defendant. G:bb. 297 to 2999 
Trin. 5 Geo. C. B. Caſe v. Stephens. h 

The DoQtor agreed with ſeveral of the pariſhioners to 
take ſo much for his tithes, and made a leaſe to F, "The 
DoRtor was rated for the tithes to the pariſh levies, who 
appeal'd ; and the matter being found ſpecially, the que- 
ſtion was, who ſhould be ſaid to be the occupier, the 
DoQor's leſſee or the inhabitants ; and per cur. The leſſee 
muſt be ſaid to be the occupier, in regard there 15 no Cer- 
tain time limited for how long, but only from year to 
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43 Eliz, 2 . 
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of a ſale, and the party looked upon as a vendee z 0 
manner of advantage is given to the inhabitants 3 for they 
zive the full value for their tithes; otherwiſe had it been 
a contract for years. Poor's ſettlements 104+ pl. 140+ 
The Inhabitants of Lambeth v. Faircloth, leſſee of Dre 


[botſon, The, 
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TT 
The defendant being aſleſled towards the poor rate for 
his tithes as VICAr) appealed to the ſeſſions, where he is ab- 
diſcharged. But by the court; As vicar he is 

ſolutely ig as 

hargeable by 43: bz. and the ſeſſions hath only power 
F moderate, but not diſcharge : And the order of ſeſſions 
was quaſhed. Stran. 77. | 

Where the parſon agrees .that the tenant ſhall retain 
the tithes, yet the rate for them muſt be upon the parſon. 
wm 5-0 which are real and bring in a yearly revenue 
may, be rated and taxed to the poor, Shaw's Pariſh Law 
” a motion to confirm a tax laid by the juſtices of 

ace on a toll of the corporation of 7. for a rate to the 
poor, Hale Ch. J. ſaid, that on a reference to him by 
both parties; he was of opinion that the toll was not 
exempt but chargeable, tho' part of it were to maintain 
the mayor 3 and per cur. A mandamus was granted to the 
mayor and juſtices to execute the order, x/7. 3 Keb. 540. 
Mich. 27 Car. 2. B. R. The corporation of Wickham v. 
The mayar. , 

Note; It hath been lately reſolved by the court, that 
ground rents are liable to pay the poors rate, Comb. 62. 
Mich. 3. Fac. B. R. Anon'. 

Hoſpital lands are chargeabie to the poor as well as 
others.; for no man by appropriating his Jands to an hoſ- 
yital, can diſcharge or exempt them from taxes to which 
they were ſubje&t before, and throw a greater burden upon 
their neighbours. Per Holt Ch. Juſtice, 2 Salt.. $27. 
Paſch. 1 Ann. B. R. Anon”. s 

The queſtion was, whether a houſe converted into 
a conventicle, and uſed for no other purpoſes, was 
rateable to the poors tax; the court ſaid, they never 
knew it, and order'd them to ſhew cauſe; and afterward 
the order was quaſhed. Poor's Settlements 124. fl. 109. 
Hill. 1527. Anon'. 

A farmer is not to be taxed to the poor for his neceſlary 
ſock according to the Jaiids he holds ; but it he has a 
ſuper-abundapt ftock, 7. e. more than the land requires, 
ke ſhall be taxed for that. Fu/t. Caſe Law 2.33. cites 
Black 263, 204. | 

Yet it is a quzre ſtil] if a farmer is to pay a rate or 
tax for ſtock upon land. [b1d. 

A ſhopkeeper ſhall be charged to the poor's rates for 
the goods, &c. in his ſhop. Fu. Caſe Law 2.33, cites 
Black, 263, 264. 

On a motion to quaſh a poor's rate made at the quarter- 
ſeſſions in Marlborough, becau'e it was afleſſed for trade, 
and the corporation would not aſſeſs the toll of their. mar- 
ket, or their own lands, and they would not hear the 
matter at their ſeſſions. Per cur. It will be inconvenient to 
quaſh poor rates ; but you may take a mandamus to afleſs 
you according to law, as in the caſe of The town of Cam- 
brides MS, ſo. 16 Vin. Abr, 426. | 

In the caſe of the governor and company for ſmelting 
lead againſt Richardſon and others, it was determined by 
the court of King's Bench in Aichaetmas term 3 Geo. 3. 
That a leſſee of {rad mines, whereon no rent is reſerved 
®her than a certain proportion of the ore to be raiſed, is 
ndt rateable to the poor, under the ſtat. 43 El:z. ; 

As to taxing other pariſhes in aid, tee ſtat. 43 Eliz. 
e 2. ſet. 3. in the firſt diviſion of this title, 
; If {everal inhabitants of A, have lands and tenements 
n the pariſh of B, and their tenants are fo poor that they 
ue not able to pay to the relief of the poor of B. the 
landlord's inhabiting in the pariſh of 4. ſhall be no diſ- 
Charge to them, but they ſhall pay for their lands and te- 
tements which they have in the pariſh of B. 2 Bulftr, 
352. 29th Fuly, 8 Car. Pariſhioners of St. Peter's v. Pa- 
T\ſhioners of St. Helen's. | | 

dir James Mountague attorney general moved to quaſh 
m order of two juſtices of the peace for the county of 
the eity of Norwich made upon this ſtatute ; his exception 
Vas, that it does not appear that the pariſhes taxed are 
Vithin the hundred; for it is only faid that they are 
'Vithin the county of the city of ' Norwich ; and two 
Jultices by the a& have not power to tax the county but 
ly .the hundred, or the pariſhes within the hundred. 

0 Which it was anſwered, that if two juſtices cannot 


| 
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relieye. in this caſe, there 
is well known there are n 
the city and the county of 
power given to the 


can be no relief given; for it 

o hundreds within cities, and 
ity of the city are'the ſame, and the 
juſtices muſt ariſe upon a defeR in 
the hundred, and where there is no hundred there can 
be no ſuch defet, and the ſeffions could have made no 
order in this caſe. But per Powell; This is not caſus 
omiſſus out of the ſtatute; and though the two juſtices 
have no power, here being no hundred, yet the ſeſſions 
have a juriſdiction, and may tax the county of the city in 
part or at large, to which the reſt agreed, and ( Holt ab- 
ſente) quaſhed the order, being made by two Juſtices only. 
11 47d. 2bg. Trin. 8 Ann, B. R. Pariſh of St. Beneditt 
v. Pariſh of St. Peters in Norwich. 

There are two ways by this ſtatute to make one pariſh 
contriburory to the poor of another pariſh, viz. either the 
juſtices may tax particular perſons in aid to that pariſh 
which cannot relieve it's own poor ; or they may afleſs 


churchwardens and overſeers to levy the ſame on par- 
ticular perſons; per Holt. 2 Salk. 481. Hill. g IV. Js 
B. R, Dimchurch v. Eaſtchurch. Shaw's Pariſh Law 2 19. 
cites S, C. | | | 

Mandamus to the juſtices to make a rate for the ſupport 
of the poor of the pariſh of St, Mary's, &c. which was 
oppoted, becauſe the pariſh officers ought to make the 
rate, and the jultices are only to ſign it; to which it 
was anſwered, that this motion was grounded on this 
clauſe of the ſtatute, and thereupon a mandamus was 
granted, directed to the juſtices; and as this is a matter 
of right, they ought to make a return. 2 Shaw's Pract. 
Juſt. 47. cites Hil. 11 Geo. 1. The King v. The officers 
of ng -ontts in Marlborough. Shaw's Pariſh Law 219. 
cies 9, C. } 

An order of ſeſſions was returned upon tat. 43 Eliz, 
for rating the pariſhes adjacent, &c. for relief of a poor 
pariſh, Exception was taken, that by the flatute this 
ought to have been done by the two next juſtices, whereas 
this order was made at ſeſſhhons. And by the ſolicitor 
general, If it be made by all the juſtices, &c. then it is 
by two, and they ſhall be ſuppoſed to be at the general 
ſeſſions, And per H/ythens, You have not purſued the ſtat. 
and do hereby prevent the appeal. Aadjornatur; and it 
was afterwards at another day quaſhed for that reaſon. 
Comb. 25. Trin. 2. Fac. 2. B. R. The King v. Grieſly. 

A pariſh in-Co/che/ter being ſurcharged with poor, the 
juſtices made an order that two other pariſhes in Colche/ter 
{hould pay to the relief of the poor within this pariſh, v:z. 


that the overſeers ſhould collect it and the order being 
remov'd by certiorari, Alibone moved to quaſh it, becaute 


others of other pariſhes ;. ſo that it ought to be affefſed by 
the juſtices upon particular perſons, and not generally, 
(and fo it may be done, and it has been admitted it might 
be done this term before; and allo w caſe remembred in 
Pemberton's time, when it was ſo ruled). But the court 
ſeemed to be of opinion, that it was well enough, and 
according to the right courſe ; and that the juſtices are 
only to aſleſs the quantum, and then the rate is to be made 
by the overſeers of the poor of the pariſh, and ſuch was 
the opinion of the court. Skin. 258. Mich. 2 Fac. 2, 
B. R. $t. Rumbald's pariſh caie. 5 


that the inhabitants of L. G. ſhould pay a yearly ſum to 
I het/tane, 1ſt, becauſe it was not ſaid guorum-unus, but that 
exception was difallowed. 2dly, For that it was only ſaid, 
that /hbet/tone was at great charge in maintaining the poor, 
but not that they were unable. Note; Upon an appeal 
the juſtices made an order at the ſeſhons, wherein it is 
/aid they were oppreſſed, which implies inability. Coms. 


bitants of Littlegen in the county of Leiceſter. x | 

Upon an order for contribution to the relief of a poor 
pariſh it was ruled, that the juſtices may either charge 
particular perſons or the whole pariſh, and they ro levy it; 
but here a ſum in groſs was laid for a whole year, which 
(it was objeted) was unreaſonable; for their ability may 
change; nevertheleſs the order was confirmed. GComs. 
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the whole pariſh in a certain ſum, and leave it to the 
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not pur:uant to the direCtion of 43 liz. which fays, 
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It was moved to quaſh an order made by two juſtices, | 


241. Hill. 5 W. & M. B. R. The King v. The inhabi-' 
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og. Mich. 61. & M.B.R. The King v, Knightly 
inhabitants, 

Holt C. JT. ſaid, that poflibly a place extraparochial 
may be ary in aid of a pariſh ; but a pariſh ſhall not 
be tax'd in/aid of that. 2 Salk. 486. Hill. 11 JF. 3 B. 
R. in caſe of The precin of Bridewell v. The pariſh of 
Clerkenwell, 

In a city where one pariſh is not able to relieve their 
poor, the next pariſh, being able, is to aid them by a 
weekly allowance, but when the cauſe ceaſes, ſuch al- 
lowance is to ceaſe alſo. TFuſt. Caſe Law 234. cites 
Black. 260, 262. 

In caſe a pariſh is not able to maintain its own poor, 
two juſtices may tax any other pariſh within the hundred 
towards their relief, and if the hundred be not of ability 
to relieve their pariſhes, the juſtices in their ſeſſions may 
tax any other pariſh or pariſhes within the county. 2 
Shaw's Ppaet. TInft. 42. | 

An order was made by the juſtices of the borough, for 
the pariſh of St. Peter's to pay to the officers of St. Mary's 
the ſum of 20s. weekly, until we the ſaid juſtices ſhall 
ſee fit to order to the contrary. It was objected, 1ſt, 
That it does not appear that the pariſh of Str. Mary's is 
over-burthened with poor, but over-ruled; for the order 
follows the words of the ſtatute. 2dy, it is ſaid, that 
they are juſtices of the town and borough, and it appears 
upon the order, that the pariſh of Sr. Mary's is within 
the borough, but not within the town and borough, But 
per cur. _ are juſtices of both. 3dly, The order is, 
until we ſhall fee fit to order the contrary, where the 
a never gave the juſtices ſuch an authority, and it is in 
effe&t making a perpetual order; for if one of the juſtices 
die or be removed, no other juſtice can alter it till the ſaid 
juſtices ſhall ſee fit to alter. And it was quaſhed per cur, 
tor the laſt objection. Poor's Settlements 121. pl. 165. 
Paſch. 12. Geo. 1, The inhabitants of Sr, Peter's and St. 
Mary's in the borough of Marlebrough. 

The pariſh of H. and a vill called $. was time out of 
mind within the reQtory of ZZ. But there. is a cburch 
in $. which from the time of 7. 6. hath been uſed and 
reputed as a pariſh, and had all parochial rights, and 
churchwardens, and S. diſtant two miles from ZZ. Ri- 
—_ Ch. J. held clearly, that this is a pariſh within 
43 Eliz. and that the overſeers, &c. might aſleſs it to 
the relief of the poor ; and the finding that from Henry 
the VIth's time till now it hath been uſed as a pariſh, 
does not exclude that it was not uſed ſo before. And 
this ſtatute being made for the relief of the poor, to pre- 
vent their wandering, the intent of it was to confine the 
relief to pariſhes then zn eſſe, and ſo uſed. And per tet. 
cur. Judgment for the plaintiff. Hutt, 93. Hilton v. 
Pawle. Lit. Rep. 73. S. C. adjudged. MNelf. Fuft. 533. 
cites S. C, Dalt. Fuft. 219, cap. 73. cites S. C. Shaw's 
Pariſh Law 198. cites S. C. Jbid. 207, cites S. C. 1bid. 
208. S. C. ; | 
\ Cre. Car. 92. pl. 17. Mich. 3 Car. S. C. adjudged, 
that this is ſuch a pariſh as is chargeable for the relief of 
Stoke-Gedlingham, and not for the poor of Hinkley; and 
though by the finding it ſhould not be intended to be a 
pariſh before Henry the VIth's time, yet being found 
that it was a church then, and that there were church- 
wardens there, it 1s a pariſh within the ſtatute, although it 
be but a reputative pariſh ; for being in uſe fo long before, 
and at the time of the ſtatute, the ſtatute appoints that the 
churchwardens and three or four overſeers joined with 
them ſhall, &c. Now no churchwardens of H. are 
churchwardens of S. and ſo have nothing to do there ; 
and the churchwardens of S. only are to meddle with 
the church there, and conſequently with the poor of 
the pariſh..-S. P. As to Tateridge and Hatfield, where 
for 60 years then paſt, and at the time of making the ſta- 
tute, and ever ſince. T. was commonly reputed a pariſh of 
itſelf, and the inhabitants there choſe conſtables, church- 
wardens and overſeers of the poor, and made and levied 
their own rates to the poor, and repaired their church, 
without contributing to that of F7. and though it was 
alſo found that anciently the vill of T. was parcel of the 
pariſh of ZH. and never ſevered by any legal at, and 
that the tithes of T. have bcen time out of mind paid 
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to the parſon of HT. who always uſed to find a 
T. and that there is-no parion at T. yet T. ſhall 
charged by itſelf and for their own poor only, Cc 7 To 
394, 395. Hill. 10 Car. B, R, Nicholas v. IV, Ie wi 
Parker. Shaw's Pari . alker and 
ariſh Law 208, cites S. C. Ibid 
cites S, C, Pariſhes in reputation only are withio if; 
ſtatute, as other pariſhes are, if the uſage of tuch ith 
to chooſe overſeers has been conſtant wtthout = 
ruption ; but otherwiſe the overſeers and colleQor yi 
the mother church are only within the ſtatute ; per Mr = 
l z oun= 

tague Ch, J. and Dodderidge J. But Haughton contra 
to reputative pariſhes being within the ſtatute. 2 Ro! R 4 
160, Paſch.. 18 Fac. B. R. Weeden v. Walker : 4 
Hemel Hemſleed pariſhes, and Barington, Dak. x uf, 
249. cap. 73. cites S, C, ; 

here were two vills in one pariſh, which had uſea 
ſeverally to maintain their own poor, and now there he. 
ing overſeers made of the whole pariſh, they were rated 
together, The queſtion was, whether having been uſed 
time out of mind to pay ſeverally, they might now by the 
ſtatute of 43 Eliz. cap. 2. be rated together; Per Fals 
Ch. J. If there be no chapel within the vill, where the 
church does not ſtand, it is not fufficient to make it a AY 
puted pariſh within the ſtatute of 43 Eliz. Freem, Rep, 
401. pl. 527. - Trin, 1675. Shellington v. Norton, 

The pariſh of Sr. Bete/ph without 4/rate lies in two 
counties, viz. London and Middl:ſez, and hath one church- 
warden and ſeveral overſeers, and the patiſh rates are 
ſeveral, And in regard that it was made appear that each 
part of the pariſh had diſtinct officers, and made diſtin 
rates, and had uſed time out of mind, to make diſtin 
accounts to the juſtices of each county, the court looked 
upon each diviſion as a ſeveral pariſh, and ordercd it accord- 
ingly. Raym. 476, 477. Mich. 34 Car. 2. B. R. the 
pariſh of yt Botolp without Algate's caſe. Poor's Settle= 
ments 12.5. pt. 117. cites S, C. Dalt. Fuft. 253. cap. 72. 
cites S, C, Flaws Parif Law 209. Toft 253: ah. 73 6 

Upon a diſpute whether 4. was a vill in the pariſh of 
B. or a pariſh of itſelf, to prove it a vill the evidence was, 
that there were but two churchwardens, two overſeers of 
the poor, and that marriages, burials and all other paro- 
chial rites were done at B, and that the inhabitants of 4. 
did contribute to the repair of the church at B, And ta 
prove that A. was a pariſh of itſelf, the evidence was, 
that in the reign of Edward II. there was a publick cha- 
pel there, and divine ſervice read in it at the time of 
making this ſtatute, that they had formerly diltin& con- 
ſtables, and repaired their own highways in 1634, and 
then the difference between 4. and B. was ſettled by a 
judge of afliſe, that a rate was made in A. in 1654. But 
this was held not ſufficient to make A. a pariſh in reputa- 
tion at the time of the ſtatute, without all other parochial 
rites, and therefore held to be a vill th the pariſh of B. 
4 Med. 158. Mich. 4 W. & M. B. R. Rudd v. Fefter, 
Shaw's Pariſh Law 208, cites S. C. | 

To make A. a reputed pariſh within the 45 Elz. it 
mult have a parochial chape] and chapel wardens, and fa- 
craments, at the time the ſtatute was made z and becauſe 
A. had but one chapel warden, whoſe office was to collect 
the rates taxed upon A. and pay them to B. they were 
held part of the pariſh of B. and not a reputed parith 
within the 43 EI. and their having a diſtinct overſeer, and 
maintaining their own poor, was not thought ſufficient to. 
make them a diſtin& pariſh. 2 Salk. 501. Mich. 4 I. 
& M. B. R. Rudd v. Morton. This was the caſe of 
Bzglefwade and Stratton. | . 

A chapels having ſacraments only, makes 1: not indepen- 
dent of the pariſh, but it muſt have other badges, a3 ſepul- 
tures, Ec. Per cur. 12 Mod. 504. Anon,” ; 

On ſhewing cauſe againſt quaſhing two orders, 9'Z- 
An original order of two juſtices} made for taxingy 1” 
ting and afſeſling the inhabitants of the tithing of AMiland, 
in aid of the pariſh of St. Peter's, Cheeſehill, in the ſame 
county; and the order of ſeſſions confirming It; ory 
queſtion was, Whether it was ſufficiently ſtated that "= 
theſe places (viz. Ailland and Se. Peter's) lie within ene 
ſame hundred: Which is a circumſtance eſſentially 1% 
ceſſary to be aſcertained, in order to give the two Ju” 
tices any juriſdition in the caſe. For, by 43 Eliz, / . 


curate at 


” 0:0: 


| nower is given to two juſtices, in caſes where they 
"ceive a pariſh not able to maintain it's own poor, to 
tax any other pariſh within the hundred where the pariſh 
is (which is all the authority given to two juſtices); then 
oes on further, <* And if the ſaid hundred is not able, then 
ke ſefions ſhall afſeſs any other pariſh within the coun-, 
» Now it is here only ſtated, that the tithing of J4:1- 
TA and the pariſh of St. Peter's, Cheeſehill, both lie in 
the fame liberty of the Soke, where the (aid pariſh lies. 
[t was therefore objected, that on conflat that they are 
within the fame hundred : For {berty and ſoke are words 
of vague, indeterminate meaning, not equiyalent to the 
known legal term hundred, nor co-extenſive with it; 
and perhaps the liberty may extend into ſeveral hundreds. 
However, it is plain that the two juſtices have not ſhewn 
| that they have juriſdiction: And the court can't intend 
that they have any. In ſupport of the objection, were 
cited the following caſes, viz. Folry's Laws relating to the 
Por 31. (or 42 in the 3d edition,) St. Benedi&?'s pariſh 
y. St. Stephen's and St. Mary Magaalen's, in Norwich. 
Reports temp. Bu. Ann. 269. S. C. Viner, tit. Poor 416. 
S, C. with Folſcy 31. The court thought it beſt to lend 
it back to the ſeſhons, in order to have the matter better 
explained, and more particularly ſtated, But they did 
not think themſelves bound down by the particular word 
hundred, which is the term uſed in the aCt, ſo as to 
be confined to this fingle ſpecies of diviſton of coun- 
ties. For if ſuch divifion be called by any other term or 
name ſynonymous or equivalent to that of hundred, it 


muſt be equally within the intention of the act, and the. 


court may adjudge according to ſuch intention. And 
now, the cafe having been newly and particularly ſtated, 
Mr. Gould, who was for the orders, prayed the opinion 
of the court. And Mr. Norzzn, who was againſt them, 
candidly owning that as the facts are now ſtated, he could 
not contend but that it does appear (ſubſtantially) to 
be a hundred, though the diviſion was called by another 
name ; the court diſcharged the rule, and affirmed the 
orders, Bur. Rep. 576, 577. Eaſt. 31 Geo. 2. Rex v. 
| Inhabitants of the tything of Milland. | 


4. Of the remedies for recovering rates; and of ſetting 
aſide rates. | | 


See ſtat. 43 Eliz. c. 2. ſef. 4, 13, 19. in the firlt di- 
viſion of this title. | 

Holt Ch. J. faid, that a man could not be diſtrained 
by virtue of a general warrant made before the rate, but 
there ought to be a ſpecial warrant on purpoſe ; and he 
laid that a diſtreſs could not be taken for a quarter's rate 
before the quarter was ended ; but the jury ſaid, the cuſtom 
was otherwiſe. 2 Salk. 532. Trin. 3 Ann. Tracy v. Tal- 
bit. 6 Mad. 214. S. C. and fays, that Holt Ch. J. ſeemed 
not ſatisfied that they might diſtrain for a quarter's rate 
before the end of the quarter ; but the jury ſaid the cuſtom 
and uſage was to do it, and that to avoid the miſchief 
that would enſue, if the party ſhould remove out of the 
pariſh before the quarter, To which Holt Chief Juſtice 
anſwered, If he remove into another pariſh in the ſame 
county, they might diſtrain by warrant from the juſtices as 
well as in the on pariſh ; but if he be removed out of 
the county, he agreed the remedy failed. So he gave way 
to the uſage in that point. NE PER 

It was ſaid, that a warrant to difſtrain for a poors rate 
ought not to be granted before demand made ; for the firſt 
ought to be re a confirmation of the afſeſiment for the 
Poor, and afterwards upon refuſal, &c. a new warrant is 
to be made for diſtreſs, &c. and Holt ſaid, that ftridtly it 
Was ſo, but the praQtice having been in the caſe of taxes to 
grant ſuch a conditional warrant to diſtrain, communts 
error facit jus. Comb. 342. Trin. 7 I. 3. B.R. in 
caſe of Eaft-India Company v. Skinner & ab. 

If the poor rates are unreceived, and the overſeers lay 
out a ſum of their own, they are remedileſs if they do not 
raiſe it before they are put out of their office, TJu/?. Caſe 
Law 235. cites Black. 237, 238. 

The churchwardens and overleers of the poor, by war- 
rant from any two juſtices of the peace (quor. 1.) may 
levy the =; by diſtreſs and ſale of goods where any perſon 

OL, 11. 
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refuſes payment of the ſum he is aſſeſſed ; and if there be 
no diſtreſs whereby the ſame may be levied, he thall be 
committed to the common gaol, there to remain till pay» 
ment. 2 Shaw's Pratt. Juſt, 42. | 

A mandamus was moved for, and a rule obtained for 
an alderman to ſhew cauſe why he refuſed to grant his 
warrant to diſtrain for a tax for relief of the poor ; who 
at another day ſhewed that the churchwardens had made 
a tax for the whole year, when they ſhould have made 
only a quarterly tax, and thereupon a rule was made that 
he ſhould grant his warrant to quarterly. © 8 Mzd. ro. 
Mich. 7 Geo. 1721. Biſhopſgate churchwardens v, Alderman 


| Beecher. 


Working tools in a ſhop may be diftrained for a poor 
rate. 2 Show 126. Trin. 32 Car. 2. B. R. Edumb v, 
Sparks. Before this a&, the juſtices of peace nor con- 
ſtable had no power concerning poor. Sid. 282, Trin. 
18 Car. 2. B. R. in caſe of The King v. The inhavitants of 
Ratcliff. 

It was affirmed upon error in B. R. upon this ſtatute, 
that though the flatute expreſſes by name” only ſal? and 
aifireſs of goods, yet it the plaintiff voluntarily delivers any 
goods for what he is afleſſed to the poor, and after brings 
treſpaſs thereof againſt the overſeers, this is within the 
ſtatute; for theſe words fale and diſtreſs, are put in the 
act only for examples; and the fatute ſhall be conſtrued 
largely, becauſe it tends ad opus charitatis; and the treſ- 
pals brought after ſuch voluntary delivery of money is a 
vexation which the ſtatute extends to ſupprels Yelv, 176, 
Trin. 8 Fac. B, R: Okely v. Salter, &c. 

B. brought treſpaſs againſt certain perſons whn vleaded 
Not gulty, and at the Nift prius (as appeared by the 
certificate of the judge upon the back of the pea) the 
defendants juſtified as overicers of the poor of the town 
of Ai/ham, and ſhewed this ſpecial matter in evidence by 
this ſtatute; and after the jury was charged, and returned 
again, the plaintiff was nonſuited. And now the court 
was moved to grant a writ of inquiry of damages, for the 
treble damages which they ought to recover againſt the 
plaintiff by this ſtatutez and upon oyer of the ſtatute, 
which was, that the damages ſhall be afleſs'd, &c. Dad. 
ſaid, This is to be intended that it ſhall be tried by writ 
of inquiry of damages in ſuch caſes as it ought to be by 
the law, viz. upon diſcontinuance or demurrerz for the 
words, as the caſe requires, imply as much ; and by the 
law, when a jury ought to have found a thing, and do 
not find it, this ſhall not be ſupplied by a writ of inquiry 
of damages; and this was ſo ruled in banco, quod fut 
conceſſum per cur. «that ſuch defeCt ſhall not be ſupplied 
by writ of inquiry of damages, becauſe then the party 


bar, the writ of inquiry of damages was granted per cur, 
inaſmuch as the plaintiff was nonſuited, ſo that the jury 
could not aſſeſs the damages; and damages were found 
accordingly. Roll. Rep. 272. Mich. 13 Fac. B. KR, 
Brampton v. - i | 

As to ſetting aſide rates, ſee ſtat. 43 Eliz. c. 2. ſed. 6. 
in the firſt diviſion of this title, =— Upon an appeal from 
a poor rate, the juſtices refuſed to hear the appeal, becauſe 
it was not made at the next quarter-ſeffions. But per 


juſtices may not have power to alter the rate at diſcretion, 
but they ought not to refuſe to hear the appeal, MS. 
Caſes, Mich. 8 Ann, B. R. The Dueen v. The inhabitants 
of St. Giles, 

T. P. and $. being overſeers of the poor, got their 
account allowed by their juſtices. The pariſh appealed 


then direfted a re-examination of the matter to the ſame 
two juſtices. This order being removed, it was objected, 
that here was a matter delegated by the court, who were 
finally to determine the matter in queſtion. Per Parker 
Chiet Juſtice. The overſeers have four days time to paſs 
their accounts, and they may go before any two juſtices 
for the doing it; till the time is paſt there is no compul- 
ſion uſed, but if this time is flipt, the pariſh may go be- 
fore any two juſtices, and when theſe have entered upon 
the examination, no other juſlice is afterwards to intermed- 


6 R take 


ſhall not be ouſted of his attaint. But in the caſe at. 


cur. The party grieved may appeal at any ſeflions ; the 


againſt it, and the feſfions ſet aſide this account, and | 


dle; and when this matter comes to the ſeſſions, they are to | 
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take ſuch order therein as to them ſhall ſeem convenient,]| ments 23. pl. 23. 
MS. Caſes, Hill. 10 Ann.j| Devon. 


but need not finally determine. 
B. R. Townſend, Parſons and Smith's caſe (overſeers of 
Whitechapel.) ; 

There are four adjacent towns within the pariſh of 
Banbury, and there is an overſeer within each town, and; 
an overſeer alſo within the borough ; they all join in one, 
account, and there is but one rate made for all the pariſh, 
but the overſeers of each particular town calle and pay 
the money within ſuch town; one who is tenant of 
lands in one of theſe towns lives in the borough, and 1s 
afſeſſed by the overſeer of the borough for the lands within 
the town, and paid to the overſeer of the borough ; and 
the like is done in the other towns ; fo that the overſeer 
of the borough had a ſurpluſage for the poor within the 
borough, and the overſeers of the towns wanted money 
for the relief of the poor within the towns, the' the poor 
within the towns were leſs than thoſe within the borough ; 
and upon this the juſtices ordered, that there ſhould be a 
diſtribution made ; and this order with others being re- 
moved, it was moved to be quaſhed by North and Levinz, 
but confirmed ; and though the ſtatute of 14 Car. 2. was 
cited, and this caſe urged to be within that ſtatute, it 
was not agreed to be within that ſtatute. Skin. 258. Mich, 
2 Fac. 2. B. R. thecaſe of the borough pf Banbury and the 
adjacent towns, 

Although a poor's rate be really made at the ſeſſions on 
an appeal, yet if it does not appear by the order itſelf, as 

| by recital of the former order, &c. the latter order ſhal] 
| be quaſhed, and the court refuſed to ſupply this defect in 
the order by affidavits, Comb. 133, 134. Trin. 1 JF. & M. 
B. R. Anor'. 

The churchwardens and overſeers, and ſome of the in- 
habitants of this pariſh made a poor's rate, which was con- 
firmed by two juſtices, in which ſeveral were not taxed for 
their perſonal eſtates, (which was erroneous) but the whole 
lay on the real eſtates of the pariſh; on which ſeveral of 
the inhabitants appealed to the ſeſſions, and they ordered 
that the ſaid rate ſhould be annulled, and a new one 
made ; accordingly the churchwardens made a new rate 
both on the real and perſonal eſtates, which rate was con- 
firmed by two juſtices. But in the new rate there was a 
great inequality, the real eſtates being rated in proportion 
ten times more than the perſonal ; for which ſeveral of 
the inhabitants appealed again to the ſeſſions, where an- 
other order was made to diſcharge the ſaid rate. And 
now theſe two orders of ſeſſions being removed by cert/9- 
rari into B, R, it was moved to quaſh them ; becauſe the 
ſeffions can only relieve particular perſons grieved by the 
rate, and cannot ſet aſide the whole rate. Sed per tot. 
cur. Sure the juſtices at feflions upon an appeal by partt- 
cular perſons gricved, may, if they fee reaſon, ſet afide the 
whole rate. "The juſtices have a large power, and in both 
theſe caſes, either on the firſt rate where the perſonal 
eſtates were not cha.ged, or upon the ſecond where they 
are unequally charged, it is impoſlible for them to give 
relief without ſetting afide the whole rate ; which therefore 
they may legally do, being impowered by the act to take 
order herein according to their diſcretion ; by virtue of 
which, as they may ſet aſide the whole rate, ſo they may 
make a new rate themſelves, or order the overſeers, &c. 
and churchwardens to make a new one, as was done in 
this caſe; wherefore thoſe two orders were confirmed. 
12 Mod. 212. Mich. 10 I. 3. B. R. The King v. The in- 
 habitants of St. Leonard Shoreditch. ; 

If a poor rate be made for a whole year, it cannot be 
confirmed in part, but muſt be for the whole year or no 
part. 8 Med. 10 Mich. 7 Geo. Biſhopgate churchwardens 
v. Beecher. 

"Tf the rate be illegal, the juſtices may refuſe to ſign it, 
but as to the ſums or parties aſſeſſed they have nothing to 
do with it, the remedy is by appeal ; and though the al- 
dermen of Dorcheſter refuſed to fign a rate, becauſe of in- 
equality ; yet the court granted a mandamus, and after a 
return a peremptory mandamus, and then an attachment, 
in order that the parties grieved might appeal, cited per 
cur. MS. Caſes, Mich, 8 Geo. B. R. in caſe of The King 
v. Beecher. 

A rate that is of itſelf good, may be quaſhed, where it 
ſays it ſhall be a ſtanding rate; per Earl, Poor's Settle- 


D 
in Caſe of Shag forth v, Nerthbouey in 


To quaſh a poor's rate the patties agori 
the ſeſſions, the ſeſſions made Z order a Puke na 
account of the rate according to the land tax ; it NY " 
| to quaſh it, becauſe perſons that do not pay to "aq te 
tax, yet contribute to the poor's rate, as perſons who b_ 
a conſiderable ſum of money. Quaſhed, per cur. P mw 
Settlements 73. pl. 96. the pariſh of Camberwel!'s caſe, ads 


5 Of relieving, and ordering maintenance for the pur, 


See flat. 43 Eliz. c. 2, ſe. n, 
pets wr i tb Soi 


i 9 Wil. 3. C. 30. in the fir/? diviſion of this 


Exception was taken to an order of the uti 
againt the pariſh of Stretton, becauſe the jultices EY 
them to keep a woman, being poor, the cottage wherein 
ſhe lived, being uncertain whether in this vill gr another : 
but the court refuſed to quaſh it, tho' it was not averred _ 
wy _ was ont, becauſe in theſe caſes the courts 
uſe a liberty and diſcretion, 2 Keb. 27. ; | 
B. R. Kilbeet's caſe, alma 

An order of juſtices of peace for the maintenance of a 
poor woman was confirmed, though it appeared that ſhe 
was able of body to work ; but the juſtices of the peace 
are judges of that. Yent, 69. Paſch. 22 Car, 2. B, R. 
Wiſes caſe. | 

A poor child was left in Chri/t-Church hoſpital ; upon 
complaint of the wardens of the hoſpital two juſtices made 
an order on the overſeers of the poor of the pariſh to re- 
ceive and maintain the child ; but this order was quaſhed, 
decauſle it was not faid, that the parents were unknown, 
or likely to become chargeable to the pariſh : For though 
a child of three months old be helpleſs, yet the parents are 
bound to provide for it, As to the principal matter which 
was hinted, v:z. that the hoſpital was bound to provide for 
poor children there expoſed, the court thought there was 
nothing in that. 2 Salk. 485. Trin. 11. 3. B. R, 
Chri/t-Church's hoſpital caſe. 

An order of juſtices was made for relieving a woman 
and four poor children, until further order, but did not ſet 
forth ſhe was indigent ; it was quaſhed for the Jaſt matter 
and bad for the other, which ſhould have been during her 
/=ovad 10 170d. 220. Hill. 12 Ann. B. R. The Queen v. 
Mancheſter inhabitants, 

It was moved to quaſh an order of ſeſſions which ordered 
that the overſeers of Jonks-Ri/borough ſhould pay to one 
R. D. 25. per week for his maintenance. It was objected 
iſt, "That it is not ſaid that they had any money in their 
hands; 2dly, That it is not ſaid that R. D. is a pariſhioner 
there, Quaſhed mii. Poor's ſettlements 12. pl. 17. The 
Duren v. The inhabitants of Monks- Riſborough, 

Two juſtices made an order for the overſeers of the poor 
to pay 25. per week to Elizabeth Reddiſh. It was objeQted 
That it is not ſaid that ſhe is poor and impotent ; other- 
wiſe the ſtatute gives them no ſuch power. Per cur. The 
43 El:z, does not give them power, unleſs they are upon 
the poor rate ; let them ſhew cauſe. Poor's Settlements 21. 
pl. 30. The YPueen v. The inhabitants of Mancheſter. 

An order to continue the weekly payment of 25. to R. G. 
and all the arrears, till they find him a houſe; quaſhed, 
becauſe the overſcers have no power to find him a houſe; 
that muſt be done by the lord of the manor, or by the 
juſtices. Shaw's Pariſh Law, 200. 

An order of juſtices of peace, willing the churchwardens 
to pay a ſcrivener 51. due to him for drawing indentures 
for ſetting out children to trades, was quaſhed, as being 2 
thing out of their power ; but the way had been to order 
a pariſh rate for levying ſo much a week till a convenient 
ſum were raiſed; and in that caſe as ſoon as money was 
raiſed, an action would lie for the ſcrivener againſt the 
churchwardens. 12 Med. 417. Mich. 12. W. 3: B. R. 


Anon”, 


6. 


Of parents and children being obliged ta maintain each 
other. | | | 


—_ 


See ſtat. 43 Eliz. c. 2. ſet. 7. and 5 Geo, I. 6 8. under 


the firſt diviſion of this tith, If 
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ies a grandmother, and has an eſtate with 

If 2 es for this eſtate he ſhall be charged to be 
her NE towards the relief and maintenance of the 
—_ hild within the meaning of this ſtatute, but other- 
ran A ſhall be, it he has not any eſtate or advancement 
_—_ marriage with her. Per Whitlcke and Croke ]. 
, G Croke J. he ſhall be charged with the keep- 
b A of grandchild during the life of the grandmo- 
ig 1: wifez and if ſhe dies, he ſhall not be charged 
ther death, 2 Pulft. 346. Hull. 7 Car. B. R. in caſe 
oo tity of Wiſtmnſter v. Gerard. S. P, Tut. Caſe 
7 2360. 5. P. Nelſ. Fuft, 542. But if the grand- 
_ has no means, and ſhe marries with one that 
o means, he ſhall not be charged with the keeping the 
me 4-2 Bul/t. 346. S. C. So if the huſband becomes of 
"lit after marriage, the grandmother having no means 
goes time of the marriage, he ſhall not be bound to 
_ and provide for the child. Per Croke J, clearly, 
ſid, Dalt. Juſt, 226. cap. 73. cites S. C, Jbid. 250. 
cap. 73: Cites S. C. Shaw's Pariſh Law 217. cites S. C. 
Ctra per Holt Ch. J. That if the wife dies he muſt main- 
tain the grandchildren, though the relation be determined, 
Comb. 321. Paſch. I. 3. B. R. in the caſe of Walton v. 
Shark. Poor's Settlements 160. pl. 210. cites S, C. S. P. 
Juſt, Caſe Law 2.36. cites Black. 240. and Comb. 405. 
Hil. g - 3. B. R. Holt Ch. J. ſaid, That in Gerard's 
caſe of IVe/tminfler, who married the grandmother of a 
poor perſon, though ſhe died, and fo the relation was de- 
termined, yet the ſtatute was conſtrued by equity, that he 
was a grandfather within the ſtatute, 

[But in the caſe in Bulft, 346. it does not appear that 
the grandmother was dead, nor is there any reſolution, 
the juſtices differing in their opinions, ] on 

A ſon-in-law was obliged by an order to maintain his 
wife's mother, having an eſtate with her at the intermar- 
rage, Per cur. He is not within the words of the ſtatute, 
nor within the meaning of it ; the ſtatute extends to thoſe 
perſons who ought by the law of nature to relieve their 
parents ; and ſome perſons were ſo hard-hearted as to re- 
fuſe; therefore this law was made to inforce them to do 
that which by the Jaw of nature they were obliged to be- 
fore. Poor's Settlements 91. pl. 123. The King v. Munday. 
2 Shaw's Prat. Inft. 57. S. P. 

It was moved to diſcharge an order made againſt a feme 
covert to keep a grandchild of her's, becauſe a feme covert 
was not bound by ſuch an order. Roll Ch. J. anſwered, 
That the huſband is to keep his wife's grandchild by the 
ſatute; but in regard that the huſband 1s not charged by 
the order, but the wife who is covert is only charged ; 
therefore let the order be quaſhed, Sy. 283. Trin. 1651, 
Cuſtides v. Ginkes, | 

An order of ſeſſions was made, That the defendant 
ſhould pay 25. a week towards the ſupport of his father till 
the court ſhould order the contrary, which was held good, 
becauſe it was indefinite, and no ſet time limited, and if 
an eſtate happened to fall to him they might apply to the 
juſtices z otherwiſe if a time was limited. 2 Salk, 534. 
Paſch. 5 Ann. B. R. Fenkin's caſe. 

An order that the grandfather ſhould keep the grand- 
child, the father being living, but unable to do It, and 
alſo to pay ſo much money for the time paſt, while he 


vas chargeable as'well as for the time to come, was allowed |. 


good per cur”, MS. Caſes, Mich. 6 Ann. B. R. The Queen 
v. Fayce. 

'E order of two juſtices to compel Daviſon to allow 
lo much a week for the maintenance of his wife and fa- 
mily, It was moved to quaſh the order, for that the 
juſtices have not juriſdiction in this caſe, it being property 
alimony, and belonging to the ſpiritual court. And (Holt 
being abſent) Powell ſaid, that the juſtices have no juriſ- 
Udon in this caſe, but this is not alimony, If a man 
runs away from his family, he may be puniſhed as a rogue 
and a ſturdy beggar ; but whilſt he continues reſident, 
they cannot charge him in this manner ; and gran the 

e 


order, 11 Mod. 268. Hill, 8 Ann. B. R. The Deen v. 
aviſon, 
An order of juſtices was made, that the father-in-law 
ould maintain his ſon's widow. But it not being ſet 
forth in the order, that the father was of ſufficient abi- 
lty, in which caſe only the at enables the juſtices, &c. 
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it was quaſhed. 10 Mod. 221. Hill. 12 Ann. B, R. The 
Dueen v, Dun, or Halifax pariſh, | 

An order of ſeflions for the father to pay ſo much a week 
for maintenance of his daughter was quaſhed, becauſe it 
was not tet forth that ſhe was unable to work, without 
which the juſtices have no juriſdiftion. 10 42d. 307. 
Paſch. 1 Geo. B. R. The King v, Gully, _ 

Juſtices at their quarter-ſeſſions, upon complaint of the 
overſeers, that Nicholas Tripping had left his wife, and that 
ſhe was become poor and impotent, and become chargeable 
to the pariſh, and that Richard Tripping her father-in-law, 
was of ſufficient ability, did (upon its being proved that 
Richard was of ability to relieve uy order him to pay 
25. 6d. per week. The order was quaſhed for want of an 
adjudication that ſhe was chargeable; and it was held, 
that an 9 gen that the perſon is become chargeable, 
is as necellary in an order of the quarter-ſeffions, as in an 
order of two juſtices. MS. Caſes, Trin. 4 Geo. B. R. The 
King v. Tripping. 

Upon complaint made to the quarter-ſeffions, that his 
lon Valentine Ruth, his wife and family were impotent and 
unabie to maintain themſelves, the court does order the 
faid Emery Ruth to pay them 45. per week, It was ob- 
j<cted, that it does not appear that he was reſiant, and 
lived in the county ; that the charge is perſonal, and the 
jultices had no power over him unlels he lived in the coun- 
ty. They were ordered to ſhew cauſe. Note, An affi- 
davit made that he lived in another county, but, I think, 
not read. Poor's Settlements 99. pl. 134. cites The King v, 
Emery Ruth, 

Order, reciting, that Junden had a good fortune with 
his wife, and that her mother was poor, therefore he is 
ordered to provide for her. And in maintenance of 
the order x Bul/t. and 2 Bul/t, 345. Styles 283. were 
cited, Et per Pratt Ch. J. On conſideration, we are all 
of opinion, that the ſon-in-law is not bound, either 
within the words or intent of the ſtatute, which pro- 
vides only for natural parents. By the law of nature a 
man was bound to take care of his own father and mo- 
ther; but there being no temporal obligation to inforce 
that law of nature, it was found neceſlary to eſtabliſh it 
by aCt of parliament, and that can be extended no far- 
ther than the law of nature went before, and the law 
of nature dath not reach to this caſe in 1 Bulfl. it is 
plain the word nt was left out only by miſtake, for the 
ſenſe of the clauſe leads you to read it not obliged, and be- 
ſides the judges were divided, The caſe indeed in 2 Bul/t. 
is an authority in point as far as it will go, but that is 
no judicial authority, only a caſe at a judge's chamber, 
The ſame was alſo faid iter in the caſe of The Dueen v. 


the whole court till now. And therefore as it is res inte- 
gra, we are of opinion the order muſt be quaſhed; 
Stran. 190. 
For; more of poor in general, ſee Apprentice, Baſtard, 
Removal, Seſſions, Settlement of the poo!, ; 
Pope, (£Yapa) Was antiently applied to clergymen in 
the Greek church, but by uſage is particularly appropriated 
in the Latin church to the biſhop of Rome. Cowell, edit. 
1727. See Papiſts, Recuſants, Rome, 
Popery, See Papiſts, Recuſants; Rome, 
opiſh recuſants. See Reculants, | 
popular action, Is an aftion given in general to any 
perſon who will ſue for a penalty on the breach of ſome 
penal law, See Attion, Jnformation, : 
Poxcary, (Porcaria, according to Fleta) A ſwineſty. 
Cowell, edit. dir 3 
Poxcelane, See China and Japan wares, Jndia 
ods. | 
5 Pozk, The importation of pork and bacon, how for- 
merly prohibited, 18 Car. 2. c. 2, 20 Car. 2.c. 7. What 
price they muſt be at when exported, 12 Car. 2. c. 4. 
[e2. 11. Any perſon may export them, 22 Car. c. 1 LJ 4 
Pork may be exported to alien friends, _— 3H.M. 
c. 8, Duties upon bacon imported, 4 Y/ill. & MM. c, 5. 
ſet. 2, 5 Will & M.c.2./. 4 What allowance to be 
made for ſalted pork exported, 3 Geo. 2. c, 20. /edt. 16. 
5 Geo. 2. ES ks z > «Chinn pon . 
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Fane, Paſch. 10 Ann. but it never came judicially before 
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Potter, In the circuit of juſtices, is an officer that car- | 
ries a white rod before the juſtices in eyre, ſo called a por- 
tands virgam. Stat. 13 Edw. 1. cap. 41. vee Uergers, 
There is alſo a porter bearing a verge before the juſtices of 
either bench. Cowell, edit. 1727. 

Porter of the door in the parliament houſe, Is an officer 
belonging to that high and honourable court, and enjoys 
the privileges accordingly, Cromp. uri, f. 11. 

Portgreve, (Portgrevius, in Saxon portſerefe, that is, 
urbis vel portus prefetius) Signifies with us a magiſtrate in 
certain ſea-coaſt towns ; and as Camden, in his Brit. pag. 
325. ſaith, 'The chief magiſtrate of Z9ndon was fo cal- 
led, as appears by a charter of King J/il/;am the Congue- 
ror to the ſame city in theſe words: William King, 
greete William Biſhop and Godfrey Portgreve, and all the 
burghers within London, French and Engliſh : And T grant 
you, that I will that you be all your law-worth that ye 
were in Edwardis days the King : And I will that each 
child be his father's eger, and I nill ſuffer, that any man 
you any wrongys beed. And God you keep. Ex libro per- 
vetuſto. Inſtead of the portgreve, Richard the Firſt or- 
dained two bailiffs, but preſently after him King 7ohn 
granted them a mayor for their yearly magiſtrate. And 
the ſame Camden, ſpeaking of Maid/tone in Kent, ſays, 
Immunitates plurimas Regine Elizabethe fert acceptas, que 
majorem nem ge magiſlratum inſtituit pro portgrevio quem 
primum habuit, &c. 

Poyticulus, A little porch or arch built over the tombs 
of dead men. Leg. Hen. 1. cap. 83. 

Porifozium, 'T'he eccleſiaſtical enſign or banner pro- 
vided of old in all cathedra], and moſt parochial churches, 
to be ſolemnly carried in the front of any proceſſion, &c, 
Cowell, edit. 1727. 

Potion, Is that. part or ſhare of a perſon's eſtate, 
which was given or left to a child. Jac. If a man 
makes a voluntary ſettlement for the portion of a daughter 
by his former wife, and then takes a ſecond wife, and 
ſettles the ſame land for her jointure, without notice of 
the portion, and by his will deviſes other lands to his 
wife, which ſhe refuſes ; the daughter ſhall have the other 
lands till her portion is raiſed. 1 Fern. 219. Eg. Abr. 

221, 

If by marriage-ſettlement lands are limited to the huſ- 
band and wife for their lives, and afterwards to the firſt 
and other ſons in tail; and if the huſband dies without 
iſſue male, to A. for 500 /. for daughter's portions 3 though 
there be iſſue male, which ſurvives the father, and then 
dies without iſſue, a daughter ſhall have the portion. 1 
Lev. 35. LID | 

If A. after the death of his wife makes a ſettlement for 
raiſing 1007. for each of his younger children, and after- 
wards marries again ; the children by the ſecond wife ſhall 
have the ſame portions. - 1 Vern. 335. 

If land is charged with portions, the heir cannot give 


perſonal ſecurity for them in diſcharge of the land. 1 
Vern. 3, 38. | | 
Nor ſhall he be allowed to pay them before the time 


limited by the ſettlement, viz. full age, or marriage. 
1 Vern. 338. 

If a man gives a portion to a daughter to be paid at the 
age of 21 years, and ſhe marries, and dies before ; it ſhall 
be paid to her huſband, or her executor. 2 Ca. Ch. 94. 

If A. by marriage-ſettiement makes a proviſion for 
daughters of 1500 1. a-piece, to be paid at 18 or marriage, 
and if any of them die before, the ſurvivor to take the 
whole z and afterwards ſettles other lands for the payment 
thereof, at the age of 21 or marriage, and that there ſhall 
" no ſurvivorſhip, this controuls the firſt deed, 2 Ch. 

. 8. | ; 

If a term is limited after the death of the father, upon. 
truſt for raiſing portions for his daughters, at the age of 
18 or marriage; the term may be ſold for that purpoſe in 
the life-time of the ſather. Sal. 159. 2 Yern. 355. 2 Ver, 
459) 466, 050, 

90, if the term, after the life of the father, be upon 
truſt, that if the father die without iſſue male by his wife, 
having daughters, and the wife dies without a ſon; the 
term may be fold in the life-time of the father, for the 
portions of daughters, when they attain ſuch an age, or 
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marry. 2 Ton. 202. Per Cnw 

557. Rep. 5 Ges. 2.. 2, 22. M792 00m Oo 

R f the _—_ is bi raiſe portions for d 
eritance deſcends to the leſſee ; i 

merger of the term. 2 /ex, +2 = 2001 will prevent the 

So, if one has a power to raiſe portions for ch 
by deed charges them upon land, but by the 
part, the reſidue is not ſufficient ; the land ma 
to be fold. 2 Yer. 311. 

Though he adds, that for the raifin 
{hall take all the rents and profits ; for that does not 
{train the general charge. 2 /er, 311. _ 

If there be a term for raiſing portions for dau hters 
without ſaying, at what age or time; they ſhall ery 
with reaſonable maintenance from the death of tie father, 
2 Ver. 460. om 
; If the portion is to be raiſed as the father ſhall A 
it ſhall be raiſed, though the ſather dies without - 
_ 2 Ver. 665. 

ut if portions for daughters at ſuch an ave. ; 

father dies without iſſue wie, are to be raiſed f = 
daughters, if not otherwiſe provided for, and 30. per ann, 
in the interim; tho* the mother dies without a fon, the 
term ſhall not be decreed to be fold for the daughter's por- 
tions 3 for the other contingency, if they are not other- 
wiſe provided for, cannot happen during the life of the fa- 
ther. 1 Sal. 160. 2 Ver. 640, 657 | 

So the 304. per. ann. ſhall not be decreed to the daugh- 
ter, or her huſband ; for the father ſhall not pay mainte- 
nance out of the profits of a term, not to commence 'till 
is death; and therefore it muſt be intended of mainte- 
nance to be paid if the father dies without iſſue male, before 
the age of 21, or marriage of his daughter. 1 Sal. 160. 

If A. gives portions to his younger children, ſecured 
by a mortgage from B, and if the heir of A. does not 
pay them, that they ſhall be charged upon his land; B, 
pays the portions, which are put out upon another fecu- 
rity, approved of by a maſter in Chancery, with the 
conſent of the guardian, and are afterwards loſt ; the 
land of the heir ſhall not afterwards be charged. 1 /er, 
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ir land is charged with 5007. for A. and the truſtee 
raiſes the ſum, and gives a judgment to A. for it, and 
then dies inſolvent; the lands ſhall be diſcharged. 2 
Ver, 85. 

IF a term after the death of huſband and wife, is for 
the raiſing of portions out of the profits after the com- 
mencement of the term, to be paid at the age of twenty 
one z neither the principal or the intereſt ſhall be raiſed, 
till the term commiences in poſleflion. 2 Yer. 761. 1.2.1, 
449. | 
If a portion is to be paid by the perſonal eſtate, and if 
that is not ſufficient, by the rents and profits of the real ; 
it is neceſſary, the real eſtate ſhould be ſold to make it 
good. 2 Ver. 424. | 

So if a term commences after the death of the huſband, 
to raiſe portions, if no ſon, for daughters, provided, that 
the daughters ſurvive their father ; no portion ſhall be raiſed 
if the daughter dies in the life-time of her father, tho' ſhe 
married before her death. 1 Yer, 276. = 

So if a portion is payable, and before payment one child 
dies ; it ſhall be decreed to his executor or adminiſtrator. 
1 Ver. 276. 

If a term is upon truſt, that if the father dies without 4 
ſon, to raiſe portions for daughters out of the rents and 
profits, as ſoon as conveniently may be ; they may raiſe It 
by fale. Per Parker, P. W. 417, 420. 

Otherwiſe, if it was out of the annual rents and profits, 
or by leaſes for lives or years. Per Macclesfield, 2nd at- 
firmed in parliament. 2 P. JW. 19. See 1 P, W. 419- 

But if a younger child dies in the life-time of the! fa- 
ther, before marriage, the portion ſhall not be raiſed. 
1 Ver 335. 

If the land is not ſufficient to raiſe portions for all, there 
ſhall be an abatement in proportion. 1 Yer. 335: 

A portion ſecured by ſettlement, or articles for a ſettle- 
ment, ſhall not be raiſed as a debt out of the perſonal aſſets. 
2 P. IW. 437. For more learning on this ſubjedt, ſee 16 Vin. 


Abr. tit, Portions, 
Poxtioner, 
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portioner, ( Portionarius,) Where a parſonage is ſerv- | Poſteſſion, (Po/e7v) Is two-fold, aftual and in Jaiy + 
by two, or ſometimes three miniſters alternately, as Actual poſſeſſion is, when a man aQually enters into lands 
Bromyard ſupra Burſurd in Shropſhire, &c. the miniſters | and tenements to him deſcended. Poſſs/im in law is, when 
are called portioners, becauſe they have but their portion the lands or tenements are deſcended to a man, and he 
or proportion of the tithes or profits of the living. And | hath not as yet actually entred into them. Staundf, Pl, Cor. 
/tion is that allowance or proportion which a vicar com- f. 198. As for example ; Before or until an office be found 
monly has out of a reory or impropriation, be it certain | of lands eſcheated by an attainder, the King hath only a 
gr uncertain. Stat. 27 Hen. 8. c. 28. : poſſeſſion in law, and not in deed. Staunf Prerog. fol, 
Portmen, T he twelve burgeſles of Ipſwich are ſo 54, 55- There is alſo a unity of poſſeſtm, which the 
called. $0 alſo are the inhabitants of the cinque ports, aC- Civilians call conſolidationem, See an example of this in 
cording to Camden. Stat. 13 Eliz. c. 24. ; Kitchin, fol. 124. If the lord purchaſe the tenancy held 
Porimoie, (from porius, and gemot, conventus,) Sig- | by heriot-ſervice, then the heriot is extin&t by unity of 
nifies a court kept in haven-towns, as ſeainmote in the poſſeſſion, that is, becauſe the ſeigniory and the tenancy 
foreſt, Tt is called the portmote-court, 43 Eliz, cap. 15.|are now in one man's poſſeſſion. Many other diviſions of 
Curia portmotorium «ff curia in civitate Ceftria coram | poſſeſſions may be read 'in Bra#ton, lib, 2. cap. 17, per 
majore 1 aula metirum tenenda. Pl. in Itin. ibid. 14 H. 7. | t9tum. 

Poumannimote, 'Fhe portmote, or portmens court, | When a man may enter or claim, the law atjud»:; 
held not only in a port or haven town, as the word | him not in poſſeſſion till entry or claim. C9. Litt. 218; 
gortmote is ignorantly rendered, but in any city, town, |a. 1 Rep. 94. b. in Shelly's caſe. 2 Rep. 53. b. in 
or community. Cowell, edit. 1727- Cholmley's caſe. 

Paiſale, (Mentioned in ſtat. 35 H. 8. cap. 7.) Is the| By bargain and ſale for money for three years, the bars 
Gale of fiſh, as ſoon as it is brought into the haven. gainee before entry has an eſtate for vears divided from the 

Pozrſmouty, For ſupplying the town with water, 14 | reverſion in the vender. Fo. 9.- Mich. 18 Tac. C. B;, 
Geo. 2. C. 4.3 | | Mitton v. Lutwich. 

Poztſokne, The ſoke or liberties of any port, z. e. | Patronage by grant for years is in the grantee, but by 
city or town. King Henry 3. by charter dated 16: Mart. | grant of one, two or three avoidances the patronage is 
any regni 11. grants to the citizens of London Dnie- | not ſevered, but-is ſtill in the grantor ; per Jones J. Arg, 
tantiam murdri infra urbem & in portlukne, 2. e. within P. 19. Hill. 20 Fac. C. B. in the caſe of. Standen V: 
the walls of the city, and the liberties without the walls. | Unwer/ity of Oxon. 

Placit. temp. Edw. 1. & 21. Cowell, edit, 1727. = Aſter a judgment of recovery, the law judges not te- 

Pouſoka, "The ſuburbs of a city, or any place within | nant for years in poſſeſſion of theſe lands till he has 
its juriſdiction 3 from the Saxon port, which 1s crvitas, claimed them; per Archer J. Arg. Cart, 59. Paſch. 18 
and foca, juriſdition. Concefſit god nullus de civitate wil | Car. 2, in the caſe of Geary v. Bearcroft. | 4 
portſoka ſua captus, &c, Somner's Gavelkind, pag. 135. If a man bargains and ſells lands, preſently the bar- 

Pozruas, (Mentioned in ſtat. 3 & 4 Edw. 6. cap. 10.) | gainee has actual poſſeſſion. He may ſurrender, aſſign; 
Is reckoned amongſt books prohibited by that ſtatute z it | attorn, releaſe; yet he cannot on this poſlefflion brine 
is the book we now call a breviary. Cowell. edit, 1727. | treſpats, and ſo he has no actual poſſeſſion ; per Bridgnian 

Poztugal, Goods of Portugal, the Azores, Madeira Ch. J. Arg. Cart 66. Paſch, 18 Car. 2. cHe7S 
or Canary iſlands, may be brought in ſhips, having three | Tenant at will and he in reverſion are in poſleffion of 
fourths of the mariners Engliſh, 12 Car. 2. c. 18. /. 14. |A houſe, he in reverſion is houſekeeper, yet the poſſeſſion 

Shipwrecked mariners, and diſtrefled perſons, (being ſhall be adjudged to be in the tenant at- will. - $74; 38s, 
ſubjeAts of England) how relieved in Portugal, 8 Geo. 1. | Mich. 20 Car. 2. B. R. Kinnoul v. Whitchrot. 

& 17; | If a highwayman come up to a carrier, and lead the 
ſe, Ts an infinitive mood, but uſed ſubſtantively, horſe out of one hundred into another, this is a robbery 
to tignify a poſſibility, as we ſay, ſuch a thing is in paſſe, in the firſt hundred ; for the carrier was robbed upon the ' 
that is, ſuch a thing may poſſibly be ; but of a thing in firſt taking, But if the carrier had held the horſe him- 
being, we ſay it is 77 efſe. | ſelf, then it ſhould be adjudged to be in his own pofle(- 

Poſſe comitatus. See Pow2r of the cotuniy. fion, and no robbery till he came into the ſecond hun- 

Poſſeſgio fratris, Signifies in the law, where a man dred. And if a man has money, and the malefattors 

| hath a ſon and a daughter by one woman or venter, and | take him In one hundred, and carry him into another, 
a ſon by another venter, and dies, if the firſt ſon enters | and there cifle him, this is a robbery in the ſecond hun- 
and dies without iſſue, the daughter ſhall have the Jand as | dred only ; for he is always in poſſeſſion. Per tot. cur, 
heir to her brother, although the ſecond ſon by the ſe- and adjudged accordingly. Goelaſb. 86. pl. 11. Paſch, 
cond venter is heir to his father : But if the eldeſt ſon | 30 Elrz. Ano, | 
dies without iflue, not having made an actual entry and A man's pocket was picked in the King's Bench, and 
ſeiſin, the younger brother by the ſecond wife, as heir to the thief was taken in the manner, but a key faſtened 
the father, ſhall enjoy the eſtate; and not the ſiſter. 1 | to the purſe, ſtuck in the pocket ; and-two judges againſt 
Infl. 11, 15. Lands are ſettled on a man, and the heirs | two, that the man was flill in poſſeſſion of his purſe, and 
of his body, and he hath iſſue a ſon and a daughter by ſo ne robbery. Goldſb. 86. pl. 11. Anon, See 16 Vin. 
one woman, and a'fon by another, and dieth ; and then Abr. 454—460. nd 

| the eldeſt ſon dies before any entry made on the lands | Pollibilitag, Is taken for an at wilfully done, and 
either by his own a&, or by the poſſeſſion of another, the zmpoſſibilitas for a thing done againſt our will. $1 auterz 
younger brother ſhall inherit, he claiming as heir of the oculas aſnaſſet reddat weram ejus, & poſhibilitatis accuſc= 
body of the father, and not generally, as heir to his bro- | ur 7m 2 fatto, where faitum poſhbilitatis is a wilful at; 
ther; yet if the elder brother enter, and by his own at Leg. Alfred. cap. 38. 50 in the laws of Canutus, c. 66. 
hath gained poſſeſſion 3 or if the lands were Jeaſed for Et ft quis agat ipoſlibiliter, non &ft omnino JO #1 volans= 
years, or in the hands of a guardian, there the poſſeſſion | tarze faciat. Leg. Sax. Edw, ſenior. cap. $8. tie 
of the leflee or guardian doth veſt the fee in the elder | Po[libility, In our Jaw is defined tobe an uncertain 
brother, and then upon his death the ſiſter ſha]l inherit thing, which may or may not happen. 2 Lill. Abr. 336. 
as heir to her brother, for there is poſſeſſio ſratris. 3 Rep. And it is either near or remote ; as for inſtance : Where 
42. There can be no poſſeſſio fratris ot a dignity z in ſuch | an eſtate is limited to one, after the death of another, this 
caſe the younger brother is heres natus: The lord Grey | 1s a near poſſibility ; but that one man ſhall be married to 
being created a baron to him and his heirs, had iſſue a | a woman, and then that ſhe ſhall die, and he to be mar- 
ſon and a daughter by one venter, and a ſon by another ; ried to another; this is a remote or extraordinary poſſ:- 
and after his death, the eldeſt being poſſeſled of the ba- bility: And the law doth not regard a remote poſſibility 
rony, and dying without iſſue, it was adjudged, that the that is never like to be. 15 HF. 7, 10, Hard. 417. 2 
younger brother, and not the ſiſter, ſhould have it. Cro. | Rep. 50. = NS RO Duc? 
Car. 437. See Deſcent, Heir, KY A meer poſſibility cannot be aſſigned,. as if a man de- 

Vor. II, | miſe 4 pw if A. fo long live, he has but a poſſibility 
| . to 


P O 58 


to have the land during the years, which cannot be de- 
miſed to another. 1 Co. 154 6. 

So, if a term be deviſed or granted to one for life, and 
afterwards to another for the reſidue of the term ; this 
remainder of the term cannot be afligned, being but a 
poſſibility. 4 Co. 66. 6. ? 

So, if land be granted to huſband and wife for twenty 

ears, and afterwards to the ſurvivor for 21 years z the 
puſband in the life of his wife cannot aflign the term of 
. 21 years, for it does not veſt till he ſurvives, and there- 
fore was but a poſhbility. 10 Co. 51. a. Poph. 5. 

So, if an advowſon be granted to a biſhop and his ſuc- 
ceſlors po/t mortem of the incumbent ; the biſhop cannot 
demile to another poſt mortem of the incumbent ; for he 
has nothing till the incumbent dies, who may ſurvive him. 
Dy. 244. a. | 

If upon a purchaſe of the manor of B. the manor of 
C. be, for the purchaſer's ſecurity, limited to the vendor 
and his heirs till eviction, and after eviction to the pur- 
chaſer, his heirs and aſſigns ; if he before eviction ſell the 
manor of B. to A. who makes a leaſe for years to D. and 
then the manor of B. is evicted, A ſhall not have the 
uſe of the manor of C. for this contingent uſe was not 
aſſignable ; and though it be limited to the purchaſer, his 
heirs and afligns, the word, affigns, is a word of limita- 
tion, and not of purchaſe. 2 Rol. 795. L. 40. 

If land be limited to A. for life, remainder to the right 
heirs of B. the ſon of B. cannot in' the life of B, grant 
the remainder, though he afterwards ſurvive 4. Poph. 5. 

If there be a deviſe of a term to his fon after the death 
of B. the ſon cannot make a leaſe in the life of B, on. 


I7. 
, t there be a deviſe to truſtees till 4. attain his age of 
25 years, and then in truſt for 4. a moctgage by 4. before 
the 25 years will be void. Equ. Ca. 30. 

So, if a patron grant to A. to be maſter of an hoſpital ; 
he cannot grant it to another po/? mortem of A. for he has 
nothing in him ; for A. has an eſtate of inheritance during 
his life. Ca. Cha. 214, 21 


it to another in reverſion. Ca. Cha. 214, 215. 

So if a man make a leaſe for 21 years in preſenti, or 
in futuro, he cannot afterwards grant a leaſe to another by 
parol for the ſame time. Pl. Com. 430. See 16 Yin, Abr. 
tit. Poſſibility. | 

Pol, See Poſt-office, | 

Poſt conqueſtum, Were words firit inſerted in the 
King's title by Edward the Firſt, but not conſtantly uſed 
till Edward the Third's time. Clauf. 1 Ediw. 3. iu dorſo. 


m. 33s 

| Pot diem, Is a fee by way of penalty upon a ſheriff 
for his neglect in returning a writ after the day aſſigned 
for its return; for which the Cu/fos Brevium hath four- 
pence, whereas he has nothing if it be returned at the 
day : It is ſometimes taken for the fee itſelf. Cowell, edit. 


1727. 

[Pot diſleiſin, Po? diffeiſina, Is a writ given by the 
ſtat. of J/:/tm. 2, c. 26. and lies for him that having re- 
covered lands or tenements by precipe quod reddat, upon 
default or reddition, is again difſeiſed by the former dif- 
ſeifor. F. N. B. fol. 190, See the writ that lies for this 
in the Regi/ter, fol. 208. ; | 

Poſtea, Is the return of the proceedings by »// pris 
into the court of Common Pleas after a verdict, and 
there afterwards recorded. See Plowden, fol. 211. Saun- 
der's caſe, See alſo an example of it in Coke's Reports, 
vol. 6. fol. 41. | 

A po/tea is a record of this court truſted with the at- 
torney in the cauſe by the clerk of the aſfiſe, and the at- 
torney is bound, if he be ſo truſted, to deliver it into the 
office, that the judgment may be entered by the officer of 
the court. Trin. 1651, B. S. And if he do not, the court 
will inforce him to do it. 2 L. P. R. 338. tit. Po/tea. 

It is not neceſlary to annex the d;/tringas unto the 
poftea, although it is uſual ſo to do. Trin. 1651, B. S. for 
they have no relation one to another. 2 L, P, R. 338, 
tit. Poftea. | 

There is no general rule of court for the clerk of aſfiſe 
to bring in the pg/ea into this court by a.preciſe time ; for 


So the patron of a prebend, donative, Ec. cannot grant 
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ſometimes poſſibly he may be able to bring it in ſooner 


than at another time ; but if he be neoli 
them not in convenient time, the __ pf ned Yoon 
move the court or at the ſide bar, and thereupon 112 
court will make a rule that he bring them in ſpeedi] . 
Mich. 32. Car. 2. B. R. to avoid farther delay to the n 
ty concerned, 2 L. P, R. 337. tit. Po/tea 2 
Formerly after a nonſuit at the 
teſling of leaſe, entry and- ouſter, 
wy Lec made out a writ of po 
tice 1s ſince altered ; ſo that now it cannot be : 
after the po/iea comes in at the day in bank : i rk 
that there was not due notice of trial given ; or there An , 
be ſome other good reaſon ſufficient to ſet afide the non- 
ſuit. 2 £L. P. R. 338. tit. Poſtea, 
Note, "That he who moves in arreſt of judgment upon 
a declaration muſt always have the roll in court. But 
in this court they have only four days after term begun 


aſſiſes for want of con- 
the plaintiff's attorney 
fleflion : But the prac=- 


and thereupon the court if there be cauſe will give da 

; hers Y 
over. | But in B. R. the practice is to have four days to 
move in arreſt of judgment, after the p/7*a come in, tho' 
it be more than a year after the verdict. But in this 
court, after the four firſt days of the term next after the 
verdict, they may ſign judgment, though it be as ſoon as 
the po/tea comes in. $14, 36. pl, 6. Paſch. 13 Car. 2, in 
C. B. Ano, 

The defendant has four days by the rules of the court 
to ſpeak in arrelt of judgment after the po/ea is brought 
into the court; and if the party for whom the verdi& 
palſed, will not bring it in, upon notice to him by the 
party that he intends to move in arreft of judgment, the 
court, upon motion ſetting forth this matter, will order 
judgment to be ſtaid until four days after it ſhall he 
brought in, that the defendant may have time to confider 
upon the record what to move out of it in arreſt of judg- 
Pon 2 L. P. R. 337. tit. Po/tea, See 16 Vin. Abr. tit, 

o/tea. 
 Polteriority, ( Poferioritas,) The coming after or be- 
ing behind, is a word of compariſon, and 1clation in te- 
nure, the correlative whereof is priority ; for a man hold- 
ing lands or tenements of two lords, holdeth of his an- 
cienter lord by priority and of his later lord by poſteriority. 
Staund. Prerog. fel. 10, 11. When one tenant holdeth of 
two lords, of the one by priority, of the other by poſteri- 
ority, &c. Old Nat. Brev. fol. 94. Co. 2 Inſt. fol. 392. 

Polt-fine, Is a duty belonging to the King, for a tine 
formerly acknowledged before him in his court, which is 
paid by the cogniſee, after the ſame is fully pafled, and all 
things performed touching the ſame ; the . rate thereof is 
ſo much, and half ſo much as was paid to the King for 
the fine, and is colleted by the ſheriff of the county, 
where the land, &c. lies, whereof the fine was levied z to 
be anſwered by him into the exchequer. 22 & 23 Car. 2. 
an act for better recovery of fines and forfeitures, &c. 
Payment of poſt-fincs regulated 32 Geo. 2. c, I4. vee 
Sheriff, _ 

Polt-horſes, See Polt-oſlice, 

Poſthumous children, Children born after the de- 
ceaſe of their father. By ſtat. 10 & 11 //ill. 3. cap. 16. 


ſet. 1. Where any eſtate is by any marriage or other 


ſettlement limited in remainder to, or to the ule of, the 
firſt or other ſons of the body of any perſon, with re- 
mainder over to, or to the uſe of, any other perſon, or 
in remainder to, or to the uſe of, daughters, with e- 
mainder to any other perſons : Any ſon or daughter of 
ſuch perſon, born after the deceaſe of the father, May 
take ſuch eſtate, in the ſame manner as if born 1n the 
life-time of the father, although no eſtate be limited to 
truſtees to preſerve the contingent remainder. 

Poſtillae and Poſtillare arginal notes, or to make 
annotations on a book, Trivet in his Chronicle, ſpeaking 
of Stephen Langton, archbiſhop of Canterbury, tells us, 
that Super bibliam poſtillas fecit, & eam per capitula quibus 
nunc utuntur moderni diftinxit ; and that Alexander, "ws 
of Cheſter, Super pſalierium poſtillas ſcripfit ; and Knigh- 
ton, another of our hiſtorians, writing of one Hugh, 8 
Dominican and cardinal, tells us, that 7 atam bibliam poſtil- 
lavit, Cowell, edit, 1727 Poſtnati, 


to move in arreſt of judgment, be the py/ea in or not, 
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att, In the ſeventh year of King James, after 
arguments and long debates, it was by all the 
;udges reſolved, That ſuch as were born in Scotland after 
'he deſcent of the crown of England to King Fames, were 
no aliens in England : But the Antenati, that is, ſuch as 
were born before that deſcent, were aliens in regard of 
the time of their birth. Co. 7. Rep. Caluin's caſe, 
fnatus, Is a word often mentioned in Bran, 
Glanile, Fleta and other law writers, and it ſignifies the 
ſecond ſon. So in Brompton, bib, 2, cap. 35, Eff conſue- 
tude in quibuſdam partibus quod poſtnatus prefertur pri- 
enito. 
I Poſt:office,, A general poſt-office ereted, 12 Car. 2. 
«© 35. 9. Ann. c, to. Made perpetual and part of the ge- 
nerak fund, 3 Geo. I. Cc. 7+ A 

Packet-boats not to. carry merchandize, without leave 
from the commiſtoners of the cuſtoms, 13 & 14 Car. 2. 
. 22, 

wr / King's eſtate-tail and reverſion in fee in the poſt- 
office revenue conſolidated. 1 Fac. 2. c. 12. 

Carriers prohibited to carry letters, 9 Ann. c. 10. /. 3. 

How horles are to be provided, 9 Ann. c. 10, /. 5, 20, 
21, 27) 28. 

Penalty of ſending ſhips letters to general poſt- office, 
g Ani. c. 10. /. 15+ | 0), 

Penalty of carrying the mail in any ſhip which is not 
free, 9 Aun. c. 10. /. 24. | : 

Small: debts for poſtage recoverable as ſmall tithes, 9 
Am. c. 10. /. 30. 

Saving of the privileges of the univerſities, 9 Arn, c. 10, 
22 | 
PR not to influence eleions, 9 Ann. c. 10. /. 44. 

Bills of exchange, &c. to pay diſtinct poſtage, 6 Geo. 1. 
G21. f. 51, 

Penay allowed for the delivery of penny poſt letters in 
the country, 4 Geo. 2. c. 33. 

Poſt-chaiſes may be furniſhed by any perſon, 22 Geo. 2. 
C259, 

Writs to pay poſtage as letters, 26 Geo. 2. c. 13. /. 7. 

Pattern incloſed to pay as a double letter, 26 Geo. 2. 
& 13. /. 8. 

Clicices againſt the as concerning the poſt-office, to be 
excepted out of the general pardon. 20 Geo. 2. c. 52. /, 28, 

By ſtat. 4 Geo. 3. c. 24. ſect. 1. it is enafted, That from 
and after the 1it of Jay, 1764, while the revenue of the 
polt-office ſhall continue to be carried to the aggregate 
fund, no letters or packets ſhall be exempted from poſt- 
age, but ſuch as ſhall be ſent from or to the King ; and 
luch, not exceeding two ounces in weight, as ſhall be 
lent during the ſeffion of parliament ; or within forty days 
| before or after ſummons or prorogation, and be ſigned on 
the outſide by a member of either houſe, and the whole 
of the ſuperſcription to be 'of ſuch member's writing ; 
or, directed to a member at his uſual reſidence, or place 
where he:ſhall then be, or at the houſe, &c. of parlia- 
ment: And in like manner, letters and packets ſent from 
and to places in /reland, during the ſeffion there, or with- 
in forty days before or after ſummons or prorogation, 
lizned and direted as aforeſaid :' Alſo all letters and 
packets to the Lord High Treaſurer, or Commiſſioners 
and Secretaries to: the Treaſury ; Lord High Admiral, 
Commiſſioners and Secretaries to the Admiralty ; Prin- 
cipal Secretaries of State, and their Under Secretaries ; 
ommifhoners for Trade and Plantations, or their Se- 
cretary ; Secretary at War, or his deputy ; Lieutenant 
General, or other Chief Governor or Governors of Jre- 
land, or their Chief Secretary, or ſecretary for the pro- 
vinces of Ul/ter and AZunfter ; their ſecretary reſiding in 
Great Britain, the under ſecretary and firſt clerk in the 
ofice in Jreland of the Chief Secretary, and the firſt 
Clerk in the office of the Secretary for Ul/ter and Munſter ; 
the Poſtmaſter General, or deputy for Scotland, Ireland, 
and America ; the Secretary or deputy of the Poſtmaſter 

eneral ; farmer of the bye and croſs road letters ; ſur- 
*eyors of the Poſt-Office ; and letters and packets ſent 
from any of the ſaid officers, ſigned by them on the out- 
de, and the whole ſuperſcription of their writing z and 
ters and packets from the "Treaſury, Admiralty-Office, 

ce of the Secretaries of State, Plantation-Office, Ge- 
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neral Poſt-Office at London, Chief Offices at F4;n} 
Dublin and America, indorſed for the | 
ſealed with the Seal of Office, 
in the department, * 


Sed?. 2. Commiſſioners of the Treaſury and Admiral- 

ty, the Secretaries of State, Commiſſioners of Trade and 
lantations, Secretary at War, Poſtmaſter General and 

his deputies, impowered to authorize certain perſons in 
their reſpe&tive offices, of whom liſts to be tranſmitted 
to the General Poſt- Office, London, to indorſe the letters 
and packets upon the King's ſervice, and ſeal the ſame 
with the ſeal of Office, &c. None to be ſo indorſed and 
ſealed, but by direQion of their_ſuperior officer, or which 
concerns the buſineſs of the office, on forfeiture of 5 /. 
for the firſt offence, to be recovered and applied as by a& 
of 9 Anne is direQted ; and for the ſecond offence, the of= 
fender to be diſmiſſed, 

Seat. 3. Perſons appointed to make ſuch indorſements, 
not to exceed two in any office, Admiralty and War 
Office excepted ; and in the Admiralty. not to exceed 
eight in time of peace and twelve in time of war. 

Sea, 4. Where any privileged perſon, diſabled from 
writing the whole ſuperſcription, ſhall authorize ſome 
perſon to fign his name upon and write the ſuperſcrip- 
tion, and give notice thereof under his hand and ſeal to the 
Poſtmaſter General, letters and packets, fo ſigned and 
ſubſcribee, ſhall go free. 

Se. 5. Printed votes and proceedings in parliament, 
and News-papers, ſent without covers, or in covers open 
at the ſides, and ſigned on the outſide by a member, or 
directed to a member, according to notice given by him 
to the Poſtmaſter General or his deputy at Edinburgh or 
Dublin, are to go free. _ 

$222. 6. Clerks in the offices of the Secretaries of State 
and Poſt- Office, being duly licenced, may continue to 
frank the votes, and proceedings in parliament, and News- 
papers, as heretofore ; ſending the ſame with covers, or 
in covers open at the ſides. | 

Se. 7. Poſtmaſter General, and officers under him, 
may ſearch any packet ſent without a cover, or in a cover 
open at the fides; and if they ſhall find any other paper 
or thing incloſed therein, or there ſhall be any writing 
other than the ſuperſcription upon the printed paper, or 
cover, the whole of ſuch packet is to be charged with 
the poſtage. | 

Sef?. 8. And if any perſon ſhall, after the 1ſt of Fure 
1764, counterfeit the writing of- any perſon in the ſu- 
perſcription of any. letter or packet, to avoid the poſtage, 
he ſhall be adjudged guilty of felony, and to be tranſported 
for ſeven years, | | 
'  Poſi-poned, (Po/ipore) Set or put after another. 22 
& 23 Car. 2 Subſudy att. 

Poſts, oe i ways, Jnclolures, | 

Poſt-term, (Po/t-terminum,) Is a return of a writ, 
not only after the day affigned for the return thereof, but 
after the term alſo, for which the Cu/os Brevium takes the 
fee of twenty-pence : Sometimes alſo it is taken for the 
fee itſelf. Cowell, edit. 1727. | 

Poſtulatio, A poſtulation made upon the unanimous 
voting any perſon to a dignity or office, of which he is 
not capable by the ordinary canons or ſtatutes, without 
ſpecial diſpenſation. So a chapter po/{ulated a biſhop ac- 
tually poſleſſed of another ſee, And the religious po/tu- 


ugh, 
King's ſervice, and 


or of the Principal Officer 


} lated a prelate to be taken from another convent, from 


which he could not paſs by the ordinary rules of the fo- 
ciety. By the vld cuſtoms an eleftion could be made by 
a majority of votes ; but a poſtulation muſt have been ne- 
mine contradicente. Cowell, edit. 1727. 

Pot, A head-peace for war, mentioned in ſtat. 13 
Car. 2. cap. 6. 

Pot-aſhes, In what ſhips to be imported, 12 Car. 2. 
c. 18. /e#?. 8. Not to be imported from the Netherlands 
or Germany, 13 & 14 Car. 2. c. 11. f. 23. See Plan- 
tations. 

Pound, (Parcus,) Signifies a place of ſtrength to 
keep cattle in that are diſtrained, and put there for any 
treſpaſs done, until they are replevied or redeemed ; and 
this is called a pound overt, or open pound, and becaule it 


is built upon the lord's waſte, the lord's pound. See 
uo * Kitchin, 


| 
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Ritchin, fol. 144, It is divided into open and cloſe. An 
open or overt pound, is not only the lord's pound, but a 
backſide, court-yard, paſture-ground, or whatever place 
elſe, whither the owner of the beaſts impounded may 
come to give them meat and drink, without offence for 
their being there, or his coming thither. A cloſe pound 
is the contrary, whither the owner cannot come for the 
purpoſes aforeſaid, without offence ; as ſome houſe, caſtle, 
fortreſs or ſuch like place. Cowell, edit. 1727. vSee 
Diltrels. | 

Poundage, Is a ſubſidy to the value of twelve-pence 
in the pound, granted to the King, of all manner of 
merchandize of every merchant, as well denizen as alien, 
either exported or imported; and of ſuch ſubſidies ſee 
the ſtatutes 1 & 2 Edw. 6b, cap. 13. and 1 Jac. c. 33. 
I2 Car. 2. cap. 4. and 14 Car. 2. cap. 24. 
"PR, The liberty of poutding cattle. Cowell, 
eait. 1727. 

Pound-breach, If a diſtreſs be taken and impounded, 
though without juſt cauſe, the owner cannot break the 
pound, and take away the diſtreſs ; if? he doth, the party 
diſtraining may have his action, and retake the diſtreſs 
where-ever he finds it : And for pound-breaches, &c. ac- 
tion of the caſe lies, whereon treble damages may be re- 
covered, 1 Inj2. 261. 2 I. & 1. c. 5. Alio pound- 
breaches may be inquired of in the ſheriff's turn; as 
they are common grievances, in contempt of the autho- 
ity of the law. 2 Hawk. P. C. 67. 

Pound in money, (from the Saxon pund, i. e. por- 
dus) Conlifted formerly of 240 p: nce, as it doth now, 
but a penny then was equal in weight to almoſt hve- 
pence now, and afterwards to three-pence, and 240 of 
thoſe pence weighed a pound, but 720 ſcarce weigh ſo 
much now ; and this appears by the filver penny coined 
in the reign of King Ethelred. Lambard, 219. 

Pour tair proclaimer que null inject fimes ou 02: 
dures en folſes, ou rivers, pres cityes, &. Is a 
writ direted to the mayor, ſherift or bailif, of a city 
or town, commanding them to proclaim that none caſt 
filth into the ditches or places near adjoining, and if any 
is caſt already, to remove it, 'This 1s founded upon the 
ſtatute 12 R. 2. 13. F. N. B. fol. 176, 

Pourparty, (Propars, propartts, propartia,) Is con- 
trary to pro indiviſo : For to make pourparty is to divide 
and ſever the lands that fall to parceners, which before 
partition they hold jointly and pro indiviſo. Old Nat. 
Brev. fol. 11. ; 

Pourpreſture, (Poupre/lura, from the French pour- 
pris, conſeptum, an incloſure) Is thus defined by Glan- 
wile, lib. 9. cap. 11, Pourpreſtura eſt preprie quando 
aliquid ſuper Dominum Regem injuſle occupatur ; ut in Do- 
minicis Regis, vel in viis publicis obſtruetts, vel in aquis 
publicts tranſverſis a reeto curſu, vel quando aliquts in c1vi- 
tate ſuper Regiam plateam aliquid edificando occupaverit, 
& generaliter quottes aliquid fit ad nocumentum Regu tene- 
menti vel Regie vie vel civitatis. Crompton, in his Turiſd. 


fol. 152. defines it thus: Pourpreſiure 1s properly when 


a man taketh unto himſelf, or incroacheth any thing 
that he ought not, whether it be in any juriſdiction, 
land or franchiſe ; and generally when ny thing is done 
to the nuſance of the King's tenants. See Ktchin, fol. 
10. and Manwood's Foreſt Laws, cap. 10. Skene de ver- 
bor. ſignif. verbo Purpreſture, makes three ſorts of this 
offence, one againſt the King, a ſecond againſt the 
lord of the fee, the third againſt a neighbour by a 
neizhbour.. See Co. 2 Inft. fol. 38 & 272. Et bib, niger 
in ſeacc. fol. 37 & 38. That againſt the King happens 
by the negligence of the ſheriff or deputy, or by the long 
continuance of wars, inaſmuch as thoſe who have Jands 
near the crown lands, take or incloſe part of it, and lay 
it to their own, 

Pourpreſture againſt the lord is when the tenant neg- 
leas to perform what he is bound to do for the chief 
lord, or in any wiſe deprives him of his right. Cowell, 
edit. 172.7. ; 

Pourpreſture againft a neighbour is of the ſame nature: 
'Tis mentioned in the Monaſt. 1 tom. pag. 843. and in 
Thorn. pag. 2023. Et de purpreſtura quam Bercarius ab- 


bas purprehendit juper predictum Heliam, © | | 


}. 9, 10. 
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Pour ſeifir terres la feme que ti 
&c. Was a writ whereby the King Giſed anon got; 
which the wife of his tenant that held ;» capite deceak "7 
had for her dowry, if ſhe martied without his le; BY 
and was grounded upon the ſtatute of the King's —_— : 
tive, cap. 3. See #, N. B. fol. 174. bt 14 

Pourſuivant, "or the French pourſuivre, i, perſe 
qur,) dignihes the King's meſſenger attending upon a 
in his wars, or at the council table, exchequer, in bo. 
court, or his chamber, to be ſent upon any occaſion Aa 
meſſage ; as for the apprehending a perſon accuſed or fuf 
pected of any offence : Thoſe employed in martial cauſ , 
are called purſurvants at arms, 24 H.8. 13, See be: 
rald, Stow ſpeaking of Richard the Third's death Þ og 
784. hath theſe words, His body was naked ts the Re 
not ſo much as one clout about him, and was truſſed behind 
a purſuivant at arms like a hog, or a calf, &c, The reſt 
are uled upon other meſlages in time of peace, and eſpe. 
cially in matters touching juriſdiction. N;cholas Upton _— 
his book De Militari Officio, viz. lib. 1. cap, 11. mens. 
tions the antient form ot making theſe pur/uivants, and 
tells us, that they were called mites lin;uares, becauſe 
their chief honour was n cu/todia linguz, and he divides 
them into curſores equitantes and proſecutires, Cowell, edit. 
1727. 

Pourbeyance, Is the providing corn, fuel, viQua] 
and other neceſlaries for the King's houſe. By 12 Cer. 
2. cap. 24. it is provided, ** That no perſon or perſons, 
Y any warrant, commiſkon or authority, under the 

reat ſeal, or otherwile, by colour of buying or making 
proviſion or purveyance for his Majeſty or any Queen of 
England for the time being, or that ſhall be, or for his, 
their or any of their houſhold, ſhall take any timber, 
tuel, cattle, corn, grain, malt, hay, ftraw, victual, 
cart, carrizge, or other thing whatſoever of any the ſub- 
jects of his Majeſty, his heirs or ſucceſſors, without the 
full and free conſent of the owner or owners thereof, 
had or obtained without menace or enforcement, &#c. 
See the Antiquity of Pre-emption and Purveyance, &c, and 
3 Inſt. fol. 82. 

Pourveyor, (Proviſor, derived from the French poyr- 
voir, i. providere) Signifies an officer of the King or 
Queen, or other great perſonage, that provideth corn 
and other victual for their houſe. See ag, Charta, c. 
22, and 3 Edw. 1. cap. 7. & 31. & anno 28 guſdem, 


| Articuli ſuper chartas 2. and other ſtatutes. The name 


of purveyor was fo odious in times paſt, that by /atute 
36 Edw. 3. 2. the heinous name of purveyor was chan- 
ged into buyer ; but the office is reſtrained by fat. 12 Car. 
2.6 #6; | 

Powder, To what duties liable, 3 Geo. 3. cap. 4: 
ſee. 14. 

Penalty on perſons mixing it with ſtarch or alabaſter, 
&c. or expoſing ſuch mixture to fale, 10 Ann, cap. 26. 
fe 31. 12 Ann. fl. 2, c. 9. f. 2. 4 Geo. 2. c. 14+ [-5: 
And on powder makers, &c. having alabaſter, &c. 1 
their cuſtody, 4 Ges. 2. c. 14. /. 8. 

Makers how to enter their places of abode and work- 
houſes, 4 Geo. 2. c. 14. /. 6. wu 

The power of officers to ſearch ſuch workhouſes, 4 


Geo. 2. &. 14.:/. 7. 
Penalties on thoſe that obſtruCt them, 4 Geo. 2. © 14+ 


Power, Is an authority which one man gives to an- 
other to act for him; and it is ſometimes a reſervation 
which a perſon makes in a conveyance for himſelf to do 
ſome as, as to make leaſes or the like, 2 Lil. Abr. 
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1. Upon what eflate, and by what words ſhall a power 
be raiſed. X 
2. How a power ſhall be expounded. 


1. Upon what e/tate, and by what words ſhall a power 
be raiſed, 
n may direct or model 


8, Cs IO. ExC- 
cuts 


In conveyances to an uſe, a ma 


the uſe, as he pleaſes, and the ſtat, 27 H. 


P O W 


ſeſkon to the uſe : And therefore he may an- 
wers to eſtates, which cannot be annexed to them 
yy a CONVEYANCE at the Common law. Co. L. 237. a. 


cutes the PO 


610. And therefore to the limitation of an uſe for 
WY. - way annex a power to make leaſes for 21, 99 
ifs S years, Or for one, two or more lives, or to 
_ *cinture to a wife. Mo. 381. 2 Lev. 58, Or 
make nt annuities, raiſe portions, &c. Ao. 381. Or to 
p = rointure, and alſo a leaſe to commence after his 
mY 2. portions, &c. Hard. 413. So he may an- 
om wer of revocation of all uſes limited, and to 
wt & Fe: nitation of new uſes, and this will not be re- 
2 Se: Cs. L. 237. a. Med. 610. 

; ower may be annexed to an eſtate by another 
q rt niaged at the ſame time, though it be not-in the 
wy conveyance by which the eſtate is conveyed. 1 
— So a man may give a power or authority by 
= "TPch is a naked authority, not annexed to an 
: As, if he deviſes to A. for life, and afterwards 
h t it ſhall be at his diſpoſal to any of his children'then 
_ . he hath but an eſtate for life, with a naked power 
"I ſe, in the manner direfted by the will. 1 Sal. 
X "2 Sal. 276. So he may give a power to a ſtranger, 
which is a naked collateral power, and/ annexed to an 
Gate Per Hale, Hard. 415. Or a power in grofs, 
which takes effe after his eſtate is determined. Hard. 


"t is affig leaſes, &. 
ver be to A. or his afſigns, to make s, & 

oh power? with the eſtate to the aſſignee in deed, or in 
law. 1 ent. 340. 2 Jn. 110» So in all caſes a power 
coupled with an interelt may be affigned : As, a power 
to 2 leflor and his aſſigns, to cut down trees, 2 Mad. 

17. But a man cannot annex a power of revocation 
oe nods or grant ; for that will be void. Co. L. 
227, a, Ms. 610. Soif a man ſeiſed in fee, covenant 
to and ſeiſed to the uſe of himſelf for life, with power 
to make leaſes, remainder to another in fee, the power 
is not well raiſed. Ca. Cha. 161. If the conſideration 
of the covenant does not extend to the power to make 
leaſes. 40. 145. 1 Co. 175. Ray. 248. So upon ſuch 
covenant he cannot reſerve a power to make leaſes, Join- 
tures, or for preferment of younger children, &c. Ao, 
FT ehich ſhew the intent of the party, are ſufficient 
to create a power z as if a power be to demiſe or leaſe, 
tho" the intent is, that he declare the uſes of the firſt ſet- 
tlement for life or years: For the leaſe does not take 
effect by demiſe, but by declaration of the uſes, Ae 611. 
So, if a man expreſſes the power only by implication, it 
is well: As, provided, that he ſhall not have power to 
alien, &c. otherwiſe than to make a jointure, and leaſes 
for 21 years 3 it is a good power to make a jointure and 
leaſes, * 1 Leo. 148. So, if a deviſe be to . for life, 
to ſet, let, and make eſtates out of it as I might, and af- 
terwards to his daughter in tail ; 4. has a power to make 
leaſes, it being the cuſtom of the country where the land 
lies, to let for lives or years, 2 Rol. 261. /. 35. | 
| But a power, being executory, may be reſtrained or 
enlarged by a ſubſequent deed : As, if a power be ur” 
ral, to revoke; by a covenant afterwards, that he w!l 
not revoke without the conſent of B. the power 1s re- 
ſtrained, Fon. 411. So, if the confideration upon 
which the power was founded, does not extend to the 
perſon to whom the leaſe is mede, the leaſe ſhall be 
void : As, if a man covenant, in conſideration of natu- 
ral affection, to ſtand ſeiſed to the uſe of himſelf for 
life, &c. with power to make leaſes, &c. a leaſe to a 
ranger is void : For he is not within the conſideration. 
2 Rol. 260. 1. 30. So, if a power, at its creation, be 
to make leaſes to a perſon, to whom the conſideration 
does not extend, it will be void, though the leaſe be exe- 
cuted to a perſon within the conſideration. 2 Rot. 260. 
CRTe: | | 


2. How a power ſhall be expounded. 
A power ſhall be expounded ftritly ; and therefore if 


a man has a power to make leaſes generally, this extends 
Vor, II. 


EX 
to make leaſes in. poſſeffion onl 
2 Rel. 261. c. $. "1 


M. 9. W. 3. in B. 


- : = not in reverſion. 
2 Gro. 318, Yel. 222, . 248. 
R. inter Winter __ 


and Loveday. (1 
Lord Raym. 267. 2 Sal. $37-) 1 Lev.'168. 6 Co. = 
a. Me. 199. 1 Leo, 35. 3 Leo. 131. Nor a leaſe to 
commence 7 futuro, 


y. 248. 
2 Cro. 318. Mo. 494. So, © if th 


leaſe for two or three lives, he cannot make a leaſes to 
one not zn eſſe ; as, to the ſon of B. not born, &c. Per 
WWind. Ray. 163. So, if the power be to make leaſes in 
poſſeſſion, he cannot make a leaſe of land in reverſion, 
though it be to commence in preſenti, 1 Sid. 101, Ca, 
Ch. 18. | | 

So, if part of a leaſe be in 
ſhall be void. 3 Sal. 276, 
make leaſes in poſſeſſion, 


I Leo. 35, Yel. 222. 


e power be to make 


reverſion, the whole leaſe 
So, if the power be to 


or in reyerſion, he cannot 
make a leaſe in poſſeſſion, and another leaſe of the fame 


land in reverſion ; but his power to leaſe in reverſion ex- 
tends only to make leaſes of the land, which was not 
then in poſſeſſion. Per Holt, M. 9g I/. 3. inter Winter 
and Loveday. (1 Lord Ray. 269. 2 Sal. 537.) So a 
power to make leaſes in reverfion does not warrant a leaſe 
to commence at the end of an eſtate then in eſſe. Per 
Holt, M. 9 IW. 3. (1 Lord Raym. 269. 28al. 537.) So 
a power to make a leaſe of three lives or three years in 
poſſeſſion, or for two lives or thirty years in reverſion, 
warrants only a concurrent leafe' for two lives ; for a 
leaſe for lives cannot commence at a future day, Per 


Holt, M. 9 W. 3. inter Winter and Loveday. (1 Lord 
Ray. 269. 2 Sal. 537.) 


But if a power be annexed to the eſtate of him in re- 
verſion, to make leaſes generally, he may make a leaſe . 
in preſenti of the reverſion, 1 Lev. 168; Though the 
power be to make leaſes in pofleſſion. Ca. Cha. 18. 
Ace, Per Keeling, but 2 ]J. cont. 1 Lev. 168. and it 
was admitted cont. 1 Sid. 260, 261. So, if a fine be 
to the conuſee for 15 years, afterwards to B. for life, 
&c. with power to leaſe for three lives, or 21 years in 
poſſeſſion, he may make a leaſe during the 1 5 years of 
land in leaſe at the time of the fine, when ſuch leaſe ex- 
pires. Per Coke, 2 Rol. 260. l. 50. 2 Cre. 247." 2 
Rol. 216, 1 Rol. 12. So if a huſband and wife leaſe 
purſuant to the ſtat. 32 H. 8. And then, by a& of 
parliament, the eſtate is ſettled to the huſband for lite, 
with power to leaſe for three lives or 21 years; he may 
make leaſes of the reverſion during the firſt leaſe by the 
huſband and wife. 2 Rel. 261. /. 15. 1 Lev. 36. Per 
2 J. Monſon cont. Dyer 357. a. So, if a power be to 
make leaſes in reverſion for three lives, &c, he may leaſe 
for three lives, when there is another life in eſſe, tho' the 
power does not fay to make leaſes of the reverſion ; for 
there is no prejudice. 2 Rol. 261. 1. 30, So he may 
make a leaſe for years determinable upon three lives to 
commence after the end of the former leaſe in e/ſe. 8 


Co. 70, See 16 Vin. Abr, tit. Power, 


r of the county, (Poſe comtatus) In the opi- 
Pome 08 in Bys ("7 lib. 3. cap. 1. fel. 
309. containeth the aid and attendance of all knights, 
gentlemen, yeomen, labourers, ſervants, apprentices and 
all others, above the age of fifteen years within the 
county, becauſe all of that age are bound to have har- 
neſs by the ſtatute of Wincheſter : But women, eccleſi- 
aſtical perſons) and ſuch as are decrepit, or labour under 
any infirmity, ſhall not be compelled to attend. And 
the ſtatute of 2 Hen. 5, cap. 8. ſays, That perſons able 
to travel, ſhall be aſſiſtant in this ſervice, which is uſed 
where a poſſeſſion is kept upon a forcible entry, or any 
force, or reſcue uſed, contrary to the command of the 
King's writ, or in oppoſition to the execution of juſtice, 
Cowell, edit. 1727. ; 

The ſheriff, if need be, may raiſe the power of the 
county to aſſiſt him in the execution of a precept of re- 
ſtitution, and therefore, if he make a return thereto, 
that he could not make reſtitution by reaſon of reſiſtance, 
he ſhall be amerced. 1 Hawk, P, C. 152. See Arreſt, 
and 1 Hawk. P. C. 160—1061, 


0 fon. gee Poilon, 
Pore, R. 


Practice, 


P R A 


Practice, The law loves plain and fair praQice, and 


will not countenance fraud in proceedings, nor ſuffer ad- | 


vantage to be taken thereby, 2' Lil. Abr. 342. 
Poynings lavs, Is an a& of parliament made in Jre- 
land by Hen. 7. and fo called, becauſe Sir Edward Poy- 
nings was lieutenant there when it was made, whereby 
all the ſtatutes in England were made of force in Ireland, 
which before that time were not, neither are any now 
in force there which were made in England fince that 
time. See Coke's 12 Rep. fol. 190. Hill 10 Jac. 
Pzacceptozies, (Praeceptoric, mentioned in ſtat. 32 
Hen. 8. cap. 24.) Were a kind of benefices, and fo ter- 
med, becauſe they were poſſeſſed by the more eminent 
Templers, whom the chief malter by his authority created 
and called Preceptores templi. Stephens de Jurif. lib. 4. 
cap. 10. num. 27. Others ſay, they were here in 
England as cells only, ſubordinate to their principal man- 
ſion, the Temple in London. Of theſe praceptorics, we 
find 16 recorded, as anciently belonging to the Templers 
in England, viz. Creſſing-Temple, Balſhall, Shengay, New- 
land, Yevely, Witham, Temple-bruere, W/illington, Rothely, 
Ovenington, Temple-combe, Trebigh, Ril/tane, Mount St. 
Fohn, Temple-newſum and -Temple-hurſt. Mon. Angl. 2 
part. fol. 54.3. but there were more. Cowell, edit. 1727. 
Praccipe in capite, (mentioned in Magna Charta, 
cap. 24.) Was a writ 25mg Hm of the court of Chancery, 
for a tenant holding of the King in chief, as of his crown, 
and not of the King, as of any honour, caſtle or manor, 
Regi/jl. of Frit, fol. 4. b. | 
Practipe quod reddat, Is a writ of great diverſity 
both in its form and uſe, for which ſee ſngrellu and 
Entry, This form is extended as well as to a writ of 
right, as to other writs of entry or pofleſſion, Old Nat. 
Brev, fel. 13. And it is ſometimes called a writ of right 
cloſe, when it iſſues out of the court of Chancery cloſe, 
ſometimes a writ of right patent, as when it "iſſues out of 
the Chanc*ry patent and open, to any lord's court, for any 
of his tenants deforced, againſt the deforcer, and muſt be 
determined there, Of which read more at large in F:tz. 
Nat. Brev, cap. 1. See 16 Vin. Abr, 504—509. 
Praccipiraria, A battering ram : *Tis mentioned in 
Matt. Pariſ. pag. 396. 
Praecipitiium, Was a puniſhment by caſting a man 
from ſome high place or rock. Aalmf. ib. 5. pag. 155. 
Praedict', Predifus (Lat.) in Engliſh aforeſaid, is a 
word uſed in pleadings, applied to places, towns, lands, 
names, parties, &c. beforementioned. Law Lat. Di. 
In a deed or grant, the words predif? maneri are a de- 
ſcription of the mancr before named: And a town re- 
peated by the name of pariſh prediz?, ſhall be held all 
one; for the word aforeſaid couples them. Heb. 6. A 
difference as to predidt” term granted, &c. See 10 Rep. 65. 


' Praeſectus villae, Is the ſame as prepoſitus villz, The | 


mayor of a town. n Leg. Edw. Confeſſor, cap. 28. 
Praefine, (mentioned in ſtat. 22 & 23 Car. 2. for 
laying impoſitions on proceedings at law) Is that fine 


which is paid upon ſuing out the writ of covenant. See 
 Poli-fine. v7 : 
Braenmunire, Is taken either for a writ ſo called, or 


for the offence whereupon the writ is granted ; the one 
may be underſtood by the other. Heretofore the church 
of Rome, under pretence of her ſupremacy, and the dig- 
nity of St. Peter's chair, took upon her to beſtow moſt 
of the biſhopricks, abbacies and other eccleſiaſtical livings 
of any worth here in England, by mandates, before they 
were void ; pretending therein great care to ſee the church 
provided of a ſucceſſor before it needed, Whence it a- 
roſe, that theſe mandates or bulls were called gratie ex- 
petative or proviſimes, whereof fee a learned diſcourſe 
in Duarenus de beneficuis, ib. 3. cap 1. Theſe proviſions 


were ſo common with us, that at Jatt King Edward the | 


Third not digeſting fo intolerable an incroachment, made 
a ſtatute in the twenty-fifth year of his reign, fat. 5. 
cap. 22, and another /at. 6. cap. I. and a third anno 27. 
againſt thoſe that drew the King's people out of the realm, 
to anſwer things belonging to the King's court; and 
another anno 28. /tat, 2. cap. I, 2, 3 & 4. whereby he 
greatly reſtrained this liberty of the pope 3 who notwith- 
Randing ill adventured to continue the proviſions ; info- 


FA 


much that King Richard the Se ikewiſe m 

veral ſtatutes againſt them, but _ _ _ * 
16 Rc. 2. 5. which appoints their puniſhment 4 be th =; 
That they Should be out of the King's protefion attacheq 3; 
their bodies, and loſe their lands, tenements, opal _ hat 
tles, Afﬀter him King Henry the Fourth, in like bo ; 
ner aggrieved at other abuſes, not fully met with j > 
former ſtatutes, in the ſecond year of the reign, c & a 
adds certain new caſes, and lays upon the "Ibo bi 


them the ſame puniſhment ; ſee alſo 9 Hen. 
3 Hen. 5. cap. 4. and Smith de Repub. tngl, is, 7 pda 


Some later ſtatutes inflit this puniſhment : 
fenders, as namely that of 1 Eliz. cap. bh. 
denies the King's ſupremacy the ſecond time ; and 1 Z. 
cap. 2. upon him that affirms the authority of the 4 
or refuſeth to take the oath of ſupremacy : And 1 3 Els 
cap. 1. upon ſuch as are ſeditious talkers of the fnberie. 
ance of the crown, or zffirm the Queen to be an here- 
tick. And the ſtat. 13 Car. 2. cap. 1. upon ſuch as affirm ® 
the parliament begun at YYe/tmin/ter, 3 Nov. 1640. is nct ; 
yet diflolved, or that there is any obligation by any oath = 
covenant or engagement whatſoever, to endeavour ; 
change of government either in church or ſtate ; or that 
both or either houſe of parliament have, or hath a le- 
giflative power without the King. And the word is ap- 
plied moſt commonly to the puniſhment firſt ordained 
by the ſtatutes beforementioned, for ſuch as tranſpreſſed 
them : For where it is ſaid, that any man for an offence 
committed, ſhall incur a premunire, it is meant that he 
ſhall incur the ſame puniſhment as is inflited on thoſe that 
tranſgrels the ſtatute 16 Rh, 2. cap. 5. commonly called 
the ſtatute of premunire, which kind of reference or ap- 
plication is- not unuſual in our ſtatutes. As to tne ety- 
mology of the word, it proceeds from the yerb premiere, 
being barbarouſly turned into premunire, to forewarn or 
bid the offender take heed. Of which a reaſon may be 
gathered from the words of the ſtatute, 27 Ed. 3. c. r, 
and the form of the writ, in Old Nat. Brev. ful. 143, 
Premunire facias prefatum prapfitum, & F. R, procura- 
torem, &fc. quod tunc ſint coram nobis, &c. which words 
can be referred to none but parties charged with the of- 


fence, Cowell, edit, 1727, See 3 In}t. fel. 110. 


What offences come under the notion of a prazmunire, 
Of the puniſhment in a premunire. 


I. 
2, 


I. What offences come under the notion of a premunire, 


The offences coming under the notion of a premunire, 
or for which the party incurs a premunire, are reduced b 
Serjeant Hawkins to the following particulars. 1 Hank, 
P. C. 48, &c, So called from the word in the writ, 
which is uſed for premonere. Co. Lit. 129. 3 Inſt. 120. 

I. The offences of making uſe of papal bulls is made a 
premunire, by many ancient as well as later ſtatutes, to 
which purpoſe it is enacted by 25 Ed. 3. called the ftatute 
of proviſfors, That whoever ſhall by a papal proviſion dif- 
turb any patron to preſent to a benefice, &c. ſhall be fined 
and impriſoned *till he make full renunciation. And it | 
is farther enated by 25 Ed. 3. fat. 5. cap. 22. That if 
any one purchaſe a proviſion of an abbey or priocy he 
ſha)l be out of the King's proteRtion ; and by 38 £4. 3. and 
12 Ric. 2. cap. 15. and 13 Ric. 2. flat. 2. cap. 2. That 
whoever ſhall accept a benefice contrary to 25 £4. 3. ſhall 
be baniſhed ; and by 13 Rich. 2. fat. 2. cap. 3, That who- 
ever ſhall bring a ſentence of excommunication againſt 
any perſon for executing the ſaid ſtatute of 25 Ed. 3: ſhall 
ſuffer pain of life and member ; and by 16 Rich. 2. c. 5- 
| That whoever ſhall purchaſe or purſue, or cauſe to be 
purchaſed or purſued, in the court of Rome or elſewhere, 
mw tranſlations, proceſſes, ſentences of excommunicationy 
bulls, inſtruments, or other things contrary to the tenor 
of that ſtatute, which touch the King, againſt him, his 
crown, his regality or his realm, or bring them within this 
realm, or receive, &c. ſhall be out of the King's protec- 
tion ; and their lands and. tenements, goods and chattels 
forfeited to tne King, and they ſhall be attached by their 
bodies ; and by 2 Hen. 4. c. 3. That whoever ſhall pur- 
chaſe from Rome a proviſion of exemption from ordinary 


obedience 5 
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| -nce:; and by 2 Hen. 4. cap.4. That whoever ſhall 
eg Balls purchaſed by thoſe of the order of 
faux, to be diſcharged of tithes, ſhall incur the like 
alty ; they are further reſtrained by 6 Hen. 4. cap. 1. 
Pten, 4. cap. 8. 9g Hen. 4. cap. 8. and 3 Hen. 5. cap. 4. 
which the ſtatutes abovementioned are inforced and 
explained ; and it is further enated by 23 Hen. 8. cap. 3. 
2, 22, That whoever ſhall ſue for or execute any li- 
-ence, diſpenſation or faculty from the ſee of Rome, and 
by 28 Hen. 8. cap. 16. (by which all bulls, briefs, &c. 
heretofore obtained from Rome are made void) "That who- 
| ever ſhall uſe, allege, or plead the ſame in any court, un- 
Jef they were confirmed by that ſtatute, or afterwards 
by the King, ſhall incur the like penalty. Vide Reg. 54. 
127+ 
3% the "© Eliz. cap. 2. Thoſe who purchaſe any bulls, 
tc, from Rome, are guilty of high treaſon ; but thoſe an- 
tient ſtatutes {till continue in force, and it is in the elec- 
tion of the crown to proceed either upon them, or 13 El. 
alſo by the (aid Natute of 13 El:z. the aiders, comforters, 
and maintainers of ſuch offenders, after the offence, to 
the intent to uphold the faid uſurped power, incur a pre- 
munire. Davis 84. j EO. 
Secondly, The derogating from the King's Common 
law courts, is ſaid to have been an high offence at Com- 
mon law, and is made a premunire by many ancient ſta- 
tutes; for by 27 Ed, 3. cap. 1. of proviſors, If any ſub- 
je draw any out of the realm in plea, whereof the cog- 
nizance pertains to the King's court, or of things where- 
of judgments be given in the King's courts, or ſue in 
any other court to defeat or impeach the judgments given 
in the King's courts, he ſhall be warned to appear, &c. 
in proper perſon, at a day containing the ſpace of twp 
months, at which if he appear not, he and his proctors, 
t&#c, ſhall be put out of the King's protection, his Iands 
and chattels forfeited, his body impriſoned, and ranſomed 
at the King's will, &c. 


ſue, or cauſe to be purſued in the court of Rome, or elſe- 
where, any proceſſes, or inſtruments or other things what- 
foever which touch the King, againſt him, his crown and 
regality or his realm, and alſo thoſe who ſhall bring, re- 


into the realm, &c, any agnus dei, 


or ſuch like ſuperſtitious thin 
ed by the biſhop of Rome, 


the ſame to any ſubje& to be uſed in any wiſe, or if an 
one ſhall receive the ſame to ſuch intent, and not di 
cover the oftender, &c. or if a juſtice of peace, 
any offence in that a& declared to him, 


ſixteen days declare it to a privy counſellor, he incurs a 
premunire,” 

Eighthly, By 27 Eliz. c. 2. © Sending relief to any je- 
ſuit, ſeminary prieſt, or college of prieits or jeſuits be- 
yond the ſeas, or to one not returning out of ſuch college 
into England, ſhall incur a premunire,” 

Ninthly, perſons refuſing to take the oaths, incur a 
premunre by ſeveral ſtatutes, as 1 and 5 Eliz. 
Fac. 1, 1W.& M, &c. 


 Tenthly, by the 6 Ann. cap. 7. it is enacted, That if 
any perſon ſhall maliciouſly and dire&ly, by preachin 
teaching, or adviſed ſpeaking, declare, maintain, and af- 
firm, that the pretended Prince of I/ales hath any right 
or title to the crown of this realm z or that any other 
perſon or perſons hath or have any right or title to the 
ſame, otherwiſe than according to 1 1. & M4 
2 IW. 3. cap. 2. and the a&ts then lately made in England 
and Scotland mutually for the union of the two king- 
doms ; or that the Kings or Queens of this realm with 
the authority of parliament are not able to make laws 


to limit the crown and the deſcent, &c, thereof, ſhall in- 
Cur a Premunire.. 


FM 
By 13 Eliz. cap. 7. © If any one ſhall bring 


2. Of the puniſhment in a pramunire, 


Moſt of the ſtatutes of premunire refer the puniſh= 
ment to 16 Rh, 2. c. 5. which enafts,. * That thoſe 
who offend againſt the purport thereof, ſhall be put out 
| of the King's protection, and their lands and tenements, 
And by 16 Rich. 2. cap. 5. both thoſe who ſhall pur- | goods and chattels forfeited to our Lord the King 3 and 

that they be attached by their bodies if they may be 
found, and brought before the King and his council, 
there to anſyzer to the caſes aforeſaid ; or that proceſs be 
made againſt them by premunire "ha" in manner as is 


ceive, or execute them, and their abettors, &c. ſhall be | ordained in other ſtatutes of provilors,” 


put out of the King's proteQion. 


munire, 2, Bulſt. 299. 3 1nfl. 125. Cro. Fac. 336. 


of the words, or © elſewhere.” 1 Hawk. P.C. 51. 


court of equity, to relieve againſt a judgment at law, 


/ 146, | 


| Reme, ſhall be made henceforth to Chancery. 


Fifthly, by 25 Hen. 8. cap. 20. If a dean and chapter 


lipnified to them by the King's letters patent, they incur a 
premunire, 


clearly agree 


The judgment in premuzire at the ſuit of the King, 
In the conſtruction of theſe ſtatutes it hath been holden | againſt the defendant being in priſon, is, that he ſhall be 


that certain commiſſioners of ſewers, for ſummoning one | out of the King's protection ; and that his lands and te= 
before them who had got judgment at law, and impri- nements, goods and chattels ſhall be forfeited to the 
ſoning him till he would releaſe it, were guilty of a pre- | King ; and his that body ſhall remain in priſon at the 
King's pleaſure, but if the defendant be condemned up- 
Alſo ſuits in the admiralty or eccleſiaſtical courts | on his default of not appearing, whether at the ſuit of 
within the realm, for matters which upon the face of the | the King or party, the ſame judgment ſhall be given as 
libel itſelf appear to belong only to the cognizance of the | to the being out of the King's proteQtion and the forfei- 
temporal courts, are ſaid to be within 16 Ric. 2. by force | ture ; but inſtead of .the clauſe, that the body fhall re- 
main in priſon, there ſhall be an award of a capiatur, 
And it hath been formerly holden, that even ſuits in a | Co. Lit. 129. b, 3 Inft. 125, 218. 2 Hawk. P, C. 444. 
As the above-mentioned ſtatute 16. Ric. 2. cap. 5. ex- 
are within the danger of theſe ſtatutes, eſpecially if they | preſsly faith, that ſuch oftenders ſhall be put out of the 
tend to controvert the very point determined at law, or | King's protection ; and alſo the ſtatute of 25 Ed. 3. fat. 
to relieve in a matter relievable at law. 4 - Bac, Abr,| 5. cap. 22. had farther added, that any one might do 
| with a purchaſer of the proviſions therein prohibited, as 
Thirdly, Appeals to Rome are made pramunires- by 24 | with the King's enemy ; and that he who ſhall offend 
Hen. 8. cap. 12. and 25 Hen, 8. cap. 19. by which it | againſt ſuch an one in boy 
is enated, That ſuch appeals as were formerly made to | excuſed ; it was formerly holden, that a perſon attain- 
\ ted in a premunire might lawfully be ſlain by any one, 
Fourthly, The exerciſing the juriſdiction of a ſuffra- | as being the King's enemy, and out of the protection of 
gan without the appointment of the biſhop of the dioceſe, | the Jaws ; but the latter opinions ſeem to have diſappro- 
Is made a pramunire by 26 Hen. 8. cap. 14. which ſets ved of this ſeverity ; and it is now expreſsly enacted by 
forth at large how ſuffragans are to be nominated, &c. | Eliz. cap. I. ſed. 21, 22. 


130. 12, 68, 3 Inſt, 128. Bro, Car. 


d, that a perſon attainted in a pre- 
| munire can bring no action whatſoever ; neither is it ſafe 
Sixthly, Maintaining the pope's power is made a' pr@- | for any one, knowing him to be guilty, to give him any 


mire by 5 Eliz. cap. 1. aid, comfort or relief. Cs. Lit. 1309, 


crolles, pictures, beads, 
gs, pretended to be hallow- 
&c. and ſhall deliver or offer 


do not within 


» lands or goods, ſhould be 


b) 
«© "That it ſhall not be law- 
| ful to kill any perſon attainted in a premunire, ſaving 
refuſe to ele one named in the King's letter for a bi- | ſuch pains of death or other hurt or puniſhment, as 


ſhoprick, and to certify ſuch eleQion to the King within | heretofore might with danger of law be done upon any 
twenty days after the licence ſhall come to his hands, or | perſon. that ſhall ſend or bring into the realm, or within 
If any archbiſhop or biſhop after ſuch ele&tion (or no- | the ſame ſhall execute any proceſs, &c. from the ſee of 
mination by the King in default thereof, &c.) refuſe to Rome. 
confirm and conſecrate within twenty days the perſon 197e. 

t is 


.P -R.-£ 


It hath been reſolved, that a ſtatute, by appointing 

that an offender ſhall incur. the penalty and danger men- 

tioned in the 16 Rtich. 2. c, 5. does not confine the pro- 

ſecution for the offence to the particular proceſs thereby 
iven. 1 Lent. 173 

It is holden, that the ſtatute of premunire which gives 
a genera! forfeiture of all the lands and tenements of the 
oftender, extends not to lands in tail. Co. Lit. 130. 

It hath been adjudged, that a pardon of all milpriſions, 
treſpaſſes, offences and contempts, will pardon a pramu- 
nire, Cro. Jac. 336. 2 Bulſt. 299. 

The defendant in a premunire muſt regularly appear in 
perſon, whether he be a peer or commoner, unleſs he is 
diſpenſed with by ſome writ or grant for that purpoſe ; 
but in the caſe of Sir Anthony Mildmay, he was allowed 
to plead a pardon to a premunire by attorney ; but it has 
been thought that there was ſome clauſe to this effect in 
the pardon. 3 1n/?. 125. 1 Rol. Rep. 190. 2 Bulſt. 
290. 2 Hawk. P. C. 273. 

Upon an inditment of a premunire, a peer of the realm 
_ not be tried by his peers. 12 Co. 92. Lord Yaux's 
caſe. 

Upon an information on the ſtatute 6 Geo. 1. c. 18. 
for ſetting up a bubble called the North Sea, it was de- 
termined, that the court was not obliged by that aCt to 
give the whole judgment, as in caſe of a premunire, 
againſt the defendant, but only ſuch parts of it as in 
their diſcretions they ſhould think fit ; and accordingly a 
fine of 5 /. was ſet on the party convicted, and judg- 
ment that he ſhould remain ia priſon during the King's 
pleaſure 2 Lord Raym. 1361. The King v. Cawood. 

Praepoſitus villae, Is uſed ſometimes for the con- 
ſtable of a town, or petit-conſtable. Cromp. Furiſ/d. fol. 
205. Howbeit the ſame author, fol. 194. ſeems to ap- 
ply it otherwiſe ; for there quatuor homines prepoſiti ae 
thoſe four men, that for every town muſt appear before 
the juſtices of the foreſt in their circuit. It is ſome- 
times uſed for a head or chief officer of the King, in a 
town, manor or village, or a reve. See Reeve, Ani- 
malia & res invent coram ipſo (prepeſite ) & ſacerdote du- 
cenda erant, LL. Edw. Confeſlor. cap. 28. his pre- 
poſitus ville in our old records, does not anſwer to our 
preſent conſtable, or headborough of a town ; but was 
no more than the reeve, or bailiff of the lord of the ma- 
nor, ſometimes called ſerviens ville, By the laws of 
Henry the Firſt, the lord anſwered for the town where 
he was reſident ; where he was not, his dapifer, or ſe- 
neſchal, if he were a baron : But if neither of them 
could be preſent, then prepoſitus & quatuor de unaquague 
villa, i. e. the reeve and four of the moſt ſubſtantial in- 
habitants were ſummoned in. See Dr. Brady's Gloſſary to 
Introduftion to Engliſh Hiftory, pag. 97. 

Preſentare ad ecclefiam, Originally denotes the pa- 
tron's ſending or placing an incumbent in the church, 
and is made only for repreſentare, which in the council 
of Lateran, and elſewhere, occurs alſo for preſentare. 
Selden of Tithes, pag. 390. 

Pratum falcabile, A meadow or ground fit for mow- 
ing : Furatores dicunt quod pradifta placea a tempore quo, 

&c. fuit pratum falcabile u/que ad preadietum annum quo 
IW. praediftus illud aravit, Trin. 18 Ed. 1. in Banco. 


Rot. 50. 
Prayer, See Service and Sacraments, 
2ay in aid, See Aid, | . 
reaching, Prohibited without licence of the dioceſan, 
2 Hen. 4. c. 15. See Lequrer. 

Preamble, ( Proc@mium, takes name from the prepoſi- 
tion pre, before, and ambuls, to walk ; as if we would 
ſay, to walk before) The beginning of an act is called 
The preamble, which is a key to open the intent of the 
makers of the a, and the miſchiefs which they would 
remedy by the ſame. As for example, "The ſtatute made 
at Weſtminſter 1. cap. 7. which gives an attaint : The 
preamble is thus, Foraſmuch as certain people doubt 
very little to give falſe verdicts, or oaths, which they 
ought not to do, whereby many people are difinherited, 
and loſe their right, It is provided, &c. Cowell, edit, 


1727. 


\ 
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Prebend, (Prebenda) Is the porti . 

portion 
member, or canon of a cathedral church Os Nay q 
right of his place for his maintenance. $9 canonica _—_ 
is properly uſed for that ſhare which every canon Rs 


bendary receiveth yearly out of the c 
church ; and prebenda is a ſeveral men Hock of the 


b . 
forme tempord! hind; & chuck an bor moe riſing from 


opriated, towards the 
maintenance of a clerk 4 q 
» or member of a collegiate 


church, and is commonly firnamed of the 

the profit groweth. And theſe prebends rg hp 
or with dignity. Simple prebends are thoſe that om, 2 
more but the revenue towards their maintenance : Pre. 
bends with dignity are ſuch as have juriſdiction ninevet tn 
them according to the divers orders in every wicker 
church. Of this, ſee more in the Decretals, tit. De Pr, 

: 2 ig . tn 
bendis & Dignitat', Prabenda, {trictly taken, is that 
maintenance which daily prebetur to another ; but 10 
it ſignifes the rents and profits belonging to the ther 
divided into thoſe portions called prebenda, and it dif.” 
from canonica, which is a right obtained in the church 
by being received into the cathedral or college : Ft ver 
aſſignationem flailum in choro & hcum in capitulo, But 
prebenda is a right of receiving the profits tor the &y: 
performed in the church, ſufficient for the ſupport of the | 
perſon in that divine office where he reſides ; and it pro= 
ceeds from canonca as a daughter from her mother. Ctr 
pus prebendz is that which is received by a prebendary 
over and above the profits which are always for his Caily 
maintenance. Praebenda and probenda were alſo in old 
deeds uſed for proviſions, provand or provender.—— Prg 
equo ſuo unum buſhel avenarum pro prabenda coptenda, 
Coucher Book in Dutchy-office, tom. 1. fol, 45. Cowell 
edit. 1727. 

Prebendary, (Prebendarius) Is he that hath ſuch a 
prebend ; fo called, not a prabendo auxilium & confilium 
epiſcopo, but from receiving the prebend. [he Golden 
prebendary of Hereford, otherwiſe called prabendarius epiſ< 
copt, 1s one of the twenty-eight minor prebendaries there, 
who has ex officio the firſt canon's place that falls, was 
anciently confeſſarius to the cathedral church, and to the 
biſhop, who had the altarages ; whereby, in reſpe& of 
the gold, and other rich offerings formerly made there, he 
had the name of Golden prebendary, 

Precariae, Are days-works, which the tenants of 
ſome manors are bound, by reaſon of their tenure, to da 
for their lord in harveſt ; and in divers places are vulgarly 
called bind- days, for biden-days, which in the Saxon Dies 
precarias ſonat: For biden 1s to pray or intieat, This 
cuſtom is plainly ſet forth in the great book of the Cu/= 
toms of the Monaſtery of Battel, tit. Appelderham, fol. 00. 
Cowell, eat. 1727. 

Precedence, Statute for regulating precedence of 
lords and other great officers in parliament, 31 Hen. 8, 
C.. TO» | 

Precedents, Are examples or authorities to follow, 
in judgments and determinations in the courts of jultice, 
Fac. If we ſhall adjudge contrary to received prece- 
dents, it will be of evil example to the young apprentices 
and ſtudents of the law, inſomuch that they will not 
know what to give credence to; whether old books or 
new judgments. 1 Show, 124. Arg. cites 33 HH. 6. 41 
Per Priſcot. | | 

T'wo or three precedents will not make a law, and eſ- 
pecially where [there are 40 to the contrary, Br, Retorn 
de Brief, pl. 93. cites 5 Ed. 4. 109. 

In venire facias the ſheriff returned the names of 12 
only upon the back of the writ, and not in a ſchedule 
as is uſual, and he returned ventre fect, and not execui19 
i/tius brevis. And all the juſtices of both benches agieed, 
that they would not change the ancient courſe, for the 
miſchief which might happen ; for if twelve only ſhould 
be returned, none can have a jury without a tales, it any 
be challenged ; by which they cauſed the ſheriff to amend 
the return in pain of amercement; and yet the writ 15 
venire facias 12. liberos & legales homines, &c. Br. Reton 
de Briefs, pl. 84. cites 2 H. 7.8. 

A counſellor ought not to be heard to ſpeak againſt com- 
mon precedents. 1 Show, 124. cites 13 H. 7. 23: A will 
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A will, whereby the heir was difinherited, and the 
eſtates given to two infants, ſtrangers, though obtained 
reat fraud and circumyention of the father of one of 
the infants, Was denied to be ſet aſide for want of a pre- 
cedent, though the Lord Chancellor declared his re{olu- 
ion to do all he that could ; and though he had direc- 
ns from the houſe of Jords to decree according to jul- 
_ and equity, though no precedent could be found, 2 
Ch, R. 2360. 15 Car. 2. Roberts v. Wynne. 

In the caſe of Fry v. Porter, Mod. 307. Paſch. 22 
Car. 2. in Canc. Vaughan Ch. J. faid, He wondered 
to hear of citing of precedents in matters of equity z for 
if there be equity in a caſe, that equity is an univerſal 
ruth, and there can be no precedent in it; fo that in 
any precedent that can be produced, if it be the ſame 
with this caſe, the reaſon and equity is the fame in it- 
felf; and if the precedent be not the ſame caſe with this, 
it is not to be cited, being not to that purpoſe. But 
Brideman Lord Keeper faid, Certainly precedents are 
yery neceſſary and uſeful to us; for in them we may 
6nd the reaſons of the equity to guide us; and be- 
ſide, the wi” of thoſe who made them is much to 
be regarded. e ſhall ſuppoſe they did it upon great 
conſideration, and weighing of the matter, and it would 
be very ſtrange and very ill, if we ſhould diſturb and ſet 
aſide what has been the courſe for a long ſeries of time 
and ages. Hale Ch. B. faid, He knew there is no in- 
trinſfical difference in caſes by precedents ; but there is a 
great difference in a caſe wherein a man is to make, and 
where a man ſees (and is to follow) a precedent ; in the 
one caſe a man is more ſtrictly bound up, but in the 
other he may take a greater liberty and latitude ; for if a 
man be in doubt 7 eguilzbrio concerning a caſe, whether 
it be equitable or no, in prudence he will determine ac- 
cording as the precedents have been, eſpecially if they 
have been made by men of good zuthority for learning, 
c. and have been continued or purſued. 

Precedents in aCtions for words are not of equal authority 
as in other aCtions ; becauſe zorma loqguendi is the rule for 
the interpretation of them, and this rule is different 1n 
one age from what it is in another Per. cur. 10 Mod. 
197. Hill, 12 Ann. B, R. Harriſon v. Thornborough. ' 

n the caſe of a lapſed deviſe by the deviſee's dying in 
the teftator's life-time, Lord Ch. J. Parker, in delivering 
the reſolution of the court, ſaid, "That he muſt have 
thought himſelf obliged to have ſubmitted to the num- 
ber and weight of authoritics in that cafe, though he had 
not been ſatisfied with the reaſons upon which they were 
eſtabliſhed z that to ſhake the law when firmly eftabliſh- 
ed, is not to be done without the greateſt danger to the 
eſtates and properties of the ſubje&t. 1o Mod. 375; 


Hill. 3 Geo. 1. B. R. in the caſe of Goodtwright v. 
IWright. 


The altering ſettled rules concerning property, is the 
moſt dangerous way of removing land-marks ; per Par- 
ker Ch. J. J/m's Rep. 399. Hill. 1717. in the caſe of 
Goodwright v. Wright. 

Where things are ſettled and rendered certain, it will 
not be ſo material, how, as long as they are fo, and that 
all people know how to at ; per Ld. Ch. Parker. Wms's 
m_ 452 Trin. 1718. in the caſe of Butler v. Duncomb, 

- Lord C. Talbot ſaid, He thought much better to ſtick 
to the known general rules, than to follow any one par- 
ticular precedent which: may be founded on reaſons un- 
known to us. Such a procceding would confound all 
property. And then citing the caſe of Lady Laneſborough 
v. Fox, as of the ſtrongeſt authority to the caſe in point, 
his Lordſhip ſaid,. that though it had not been in the 
houſe of Lords, he ſhould have thought himſelf bound 
. to go according to the general and known rules of law. 
Caſes in Chan, im Ld. Talbot's time 26, 27, 

t is dangerous to alter old eſtabliſhed forms. Per 
Ld. Talbot. Caſes in Chan. in Ld. Talbot's time 196. 
Paſch, 1736. in the caſe of Ne exeat rego to Scotland 
lince the union. Hunter v. Maccray. See 16 Vin. Abr, 
tit. Precedent. 

Prece partium, Is when a ſuit is continued by the 
prayer, aſſent or agreement of both parties. Sat. 13 £4. 
T, cap, wh | 

Ver. Il. 


* 
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| 
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Precept, ( Praceptum) Is diverſly taken in Jaw, as 
ſometimes for a commandment in writing, ſent out 
by a juſtice of peace, or other like officer, for the bring- 
ing of a perſon or records before him ; of which there 
are divers examples in the table of the Regiſter Fuditial, 


And in this ſenſe it ſeems to be borrowed from the cuf- 
toms of Lombar 


dy, where preceptum fignifieth ſeripturam 
vel inflrumentum. ores, wigs Feudal. b Fr, . 
Commentar. in libros feudor. in preſitione; Sometimes 'it 
is taken for the provocation, whereby one min incites 
another to commit a felony, as theft, murder, &c. Standf. 
Pl. Cor. fol. 105. Bratton, lib. 2. tra, 2, cap. g. ca 
it preceptum or mandatum. Whence we may obſerve 
three diviſions of offending in murder, praceptum, fortia, 
conſilium ; praceptum being the indignation uſed before- 
hand ; fortia the affiſtance in the fact, as to help or bind 
the party murdered or robbed ; confilium advice either 
before, or in the fact. The Civilians uſe mandatum in 
this caſe, Cowell, edit. I727, 


Preciots ſtones, May be imported or exported duty 
free, 6 Geo, 2. c, d-727 

Precontract, (mentioned in ſtat. 2 & 3 F4: 6. cap. 
23.) Is a contraCt made before another cortraf?, but hath 
relation eſpecially to marriages. 

Predial tithes, (Decime prediales,) Are thoſe which 
are paid of things ariſing and growing from the ground 
only, as corn, hay, fruit of trees, and ſuch like. 2 Ed. 


.6. 13. See Co. Inft. fol. 649. See Tithes. 


Pre-emption, (Prempiie,) Was a privilege allow- 
ed the King's purveyor, to have the firſt buying of corn, 
and other proviſions, before others, for the King's houlez 
which is taken off by a flatute, made 12 Car, 2, c, 24- 

Prelat?, ( Pralatus,), We uſually int'r;ret to be an 
archbiſhop or biſhop: But Spelman, in his Gloſſary, ſays» 
Prelati eccleſie vocantur nedum ſuperiores ut epiſcopi, ſed 
etiam infertores, ut archidiaconi, preſbyteri, plebant & recto- 
res ecclefiarum ; fic enim in _bulla privileg, apud Matt. Par- 
in Hen. 3. ſub anno 1246. Innocentius, &c. Univerſis 
tam cathedralium quam aliorum prelatis, nec non patronis 
ecclefiarum clericis & laicis per Regnum Anglia conſlitutis, 


falutem, &c. _ 476. 


Prenuſles, 1s that part in the beginning of a deed, 
the office of which is to expreſs the grantor and grantee, 
and the land or thing granted. 5 Rep. 55. 

The office of the premiſles is to name the grantor and 
grantee, and the thing to be granted or conveyed: Of 
this two things are obſervable as regularly true ; 1. That 
no perſon, not named in the premiſſes of the deed, can 
take any thing by the deed, though he be afterwards na- 
med in the habendum, becauſe it is the premiſſes of the 
deed that makes the gift; and therefore when 'the lands 
are given to one in the premiſſes, the habendum can't give 
any ſhare of them to another, becauſe that would be to 
retract the gift already made, and conſequently to'make 
a deed contrary and repugnant in itfelf; thus for in- 
tance, If a charter of feoffment be made between A. of 
the one part, and B. and C. of the other part, and 4. 
gives lands to B. habendum to B, and C. and their heirs ; 
C. takes nothing by the habendum, becauſe” all the lands 
were given to B. and conſequently C. can't hold thoſe 
lands which are given before to another ; but in this caſe, 


if the habendum had been to B. and C. and their heirs, to. 
the uſe of B, and C. this had been a good limitation of 


a uſe, and conſequently the ſtatute of uſes would carry 
the poſſeflion to the uſe, and B, and C. thereby become 
jointtenants, Co. Lit. 6 a. 9 Co. 47 b, Hob. 275, 313. 
2 wh bs, Cro, Fac. 564. Cro. Eliz, 58. 13 Co 
54. . I26. 

So Wa deed of feoffment be made, without naming 
any feoffee in the premiſſes, habendum to B, and his 
heirs, it ſeems doubtful whether B. ſhall take any thing 
by this gift; for though there be not that repugnancy in 
this caſe as in the former, the lands being given to no- 
body in the premiſes of the deed, and conſequently the 
habendum ean't be faid to be contrary to the premiſles, 
but rather explanatory in deſcribing who ſhall hold the 
lands which were given in the premiſſes; and: for this 
reaſon, it ſeems that my Lord Coke holds, that the 


gift - = is good; but by the opinion of others, the 


gift 
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gift is void, becauſe the habendum can only limit the du- 
ration of the eſtate, but no man can by virtue thereof 
hold lands which were not given to him, Jn Co. Lit. 7. 
#&. Cro. Elizs QOJs» 2 Rol. Abr. 66, 67. 

If lands be given to a hufband, habendum to him and 
his wife, and to the heirs of their two bodies, the wife 
takes nothing becauſe ſhe was not mentioned in the 
premilles ; and therefore ſhall take nothing of that which 
was before given intirely to her huſband. © 2 Rel. Abr. 67. 

But there are theſe four exceptions from this rule : 
1. That if lands be given in frank-marriage, the wo- 
man that is the cauſe of the gift may take by the haben- 
dum, though ſhe be not named in the premiſſes; as if 
lands be given of. S. habendum maritagium una cum the 
woman who is daughter of the donor; this is a good 
eſtate in frank-marriage to them both ; becauſe the pift 
being totally on her account, 'tis neceſſary to the creation 
of _ eſtate in _ huſband that the wor _— take, 

o. Lit. 21. Plow. 158, Gro. Jac. 454. Poph. 126. 2 
Rol. Abr. 67. , EN AGE "NP 

2. In grants of copy of court roll; as if a copyholder 
ſurrenders to his lord, without limiting any uſe, and then 
the lord grants it in this manner z F. S. cepit de domino, 
babendum to the ſaid F. S. and his wife, and the heirs of 
their bodies begotten, this is a good eftate-tail in the 
wife; for theſe cuſtomary grants, that are made in pur- 
ſuance of a former ſurrender, are conſtrued according to 
the intention of the parties, as wills are; beſides that 
the cuſtom of the manor is the rule for the expoſition of 
ſuch fort of grants, and in many manors ſuch fort of 
form is uſual. Popb. 125, 126. Brook's caſe, Cro. Fac. 
4.34. 2 Rol. Abr, 67. Cro. Eliz. 323. Downes and 
Hopkins. | | | 

3- That a man not named in the premiſſes may take 
an eſtate in remainder by limitation in the habendum. 2 
Rol, Abr. 68. Hob. 313. Cro. Fac. 564. | 

4. In wills; for if a man deviſes lands to F. 8. ha- 
bendum to him and his wife, this is a good deviſe to the 
wife ; becauſe in conſtruction of wills, the intention of 
the deviſor is chiefly regarded ; and wherever that diſco- 


vers itſelf it ſhall take place, though it be not expreſled | 


in thoſe legal forms that are required in conveyances exe- 
cuted in a man's liſe-time, Plow. 158, 414. 2 Rel. 
Abr. 68. 

Premium, (Premium,) A reward: Amongſt mer- 
chants it is uſed for that ſum of money which the enſu- 
red gives the enſurer for enſuring the ſafe return of any 
ſhip or merchandize. Stat. 19 Car. 2. cap. 4. 

Prender, 1s the power or right of taking a thing be- 
fore it is offered ; from the French prendre, i. e. acci- 
pere : It lies in render, but not in prender. Co. Rep. 1 par. 
Sir Fohn Peter's caſe. | 

mer de baron, Signifies literrally to take a huſ- 


band ; but it is uſed as an exception to deprive a woman 


from purſuing an appeal of murder againſt the killer of | 


her former huſband. Staundf. cor, lib. 3. cap. 59. 
Prepenſed, (Preperſus) Fore-thought ; as malice 
prepenſed, malicia precogitata, when a man is ſlain upon 
a ſudden quarrel ; yet if there were malice prepenſed for- 
merly between them, it makes it murder ; or, as it is 
called in the ſtatute 12 Hen. 7. c. 7. prepenſed murder. 
See Murder, 3 nt. fol. zi. 
Prero Fre, (from pre, ante, and rogare, to aſk or 
demand) Is a word of large extent, including all the 
rights and privileges which by law the King hath, as 
head and chief of the Commonwealth, and as intruſted 
with the execution of the laws. 4 Bac. Abr. 149. See 

Stamf. prerog. cap. 1. Co. Lit. go. | | 
he nature of our conſtitution is that of a limited 
monarchy, in which the legiſlative power is lodged in the 
King, I-ords and Commons; but the King is intruſted 
with the executive part, and from whom all juſtice is 
ſaid to flow ; hence he is tiled the head of the Common- 
wealth, ſupreme governor, parens patrie, &c. but till 
he is to make the law of the land the rule of his govern- 
ment ; that being the meaſure as well of his power, as 
of the ſubjeRs obedience : For as the law aſſerts, main- 
tains and provides for the ſafety of the King's royal per- 
ſon, crown and dignity, and all his juſt rights, reve- 
nues, powers and prerogatives ; ſo it likewie declares 
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and afferts the rights and liberties of t ; 
I53- Co. Lit, 19, 75. 4 Co. 124. - hols. I Ar. 

Jence It hath been eſtabliſhed as a rule that "_ 
gatives muſt be for the avdantage and good of th 
otherwiſe they Þ, 3 not to be allowed by the la e 
672. Show. P. C. 75. 4 Bac. Abr. 1 49. We. Moor 

"The rights and prerogatives of the crown are i 
things as ancient as the law itſelf 3 for thou os _ 
17 £dw. 2. commonly called the flatute 0b ow horns 
Regis, ſeems to be introduRtive of ſomethin EI 
for the moſt part it is but a ſum or colle&iar: Þr os. Jeb 
prerogatives that were known law long before : Fg 
the King's wardſhip of lands held capite did ea 
the wardſhip of land held of others ; that th "ER 
of a manor did not paſs an advowſon appendane 
leſs named ; that the King hath a right to eſch oY 
wrecks, royal fiſhes and many others which vere Brag 


prerogatives of the crown. Bendl. x17. 
10 Co, 64. 4 Bac. Abr. 149. T- S.98. 204, 499, 


Prero- 
People, 


I. Of the commencement of the 
rogative as univerſal occupant: 


2. Of the King's prerogative in eſcheats ; in ſeas and 
navigable Travers ; mm ſwans and fiſh; in beacons and light- 
houſes z in wreck ; in coins and mines ; in derelit goads _—_ 
mn waifs, flrays and treaſure trove, . 
| 3- Of the King's prerogative over the perſons of his ſubs 
geets, m reſtraining them from going abraad, and commans 
ding them to return home. 

4. Of the King's prerogative in relation to Civil and Ec- 
clefraftical juriſdiction ; in creating officers, and in making 
war and peace. 


| 5. Of the King's prerogative in relation to his debts. 


. , . bo : 
King's reign, and hi; pre- 


I. Of the commencement of the King's reign, and his pres 
rogative as univerſal occupant, 


Upon the death or demiſe of the King, his heir is that 
moment inveſted with the kingly office and regal power, 
and commences his reign the ſame day his anceſtor dies 
whence it is held as a maxim, that the King never dies, 
7 Co. 12. in Calvin's caſe, 6 Co. 27. 7 Ce. 30. 

And herein we muſt take notice, that the rules of 
deſcent are the ſame with thoſe that govern private 
inheritances, except only as to the rule of poſeſſis 
fratris ; which does not hold in the deſcent of the crown 
or its poſſeſſions : Neither is half blood any impediment 
in ſuch caſe; for the brother of the half blood ſhall be 
preferred to the fifter, in the enjoyment of the crown 
as the moſt capable of the two, by the adyantages and 
prerogative of his ſex. Co..Lit. r5. b. 
Therefore, if the King hath iſſue a ſon and a daughter 
by one venter, and a fon by another venter, and pur- 
chaſes lands and dies, and the eldeſt ſon enters, and dies 
without iflue, the daughter ſhall not inherit thoſe lands, 
nor any. other fee-ſimple lands of the crown, but the 
younger brother ſhall have them together with the crown. 
Co. Lit. 15. b. | 

As the King commences his reign.from the day of the 
death of his anceſtor, it hath been held, that compaſſing 
his death before coronation, yea before proclamation of 
him, is compaſſing of the King's death within the fta- 
tute of 25 E4. 3. he being King preſently, and the pro- 
clamation and coronation only honourable ceremonies for 
the further notification thereof. 23 Int. 7. 1 Hal. Hiſt. 
P, C. 101. - 

Alfo it is held, That every King for the time being 1n 
the aQtual poſſeſſion of the crown, is a King within the 1n- 
tention of the abovementioned ſtatute ; for there is a ne- 
ceſſity that the realm ſhould have a King, by whom, and 
in whoſe name, the laws are to be adminiſtered; an 
the King in poſſeſſion, being the only. perſon who either 
doth or can adminifter thoſe laws, muſt be the only perſon 
who hath a right to that obedience which is due to him 
who adminiſters thoſe laws ; and ſince by virtue thereof 
he ſecures to us our lives, liberties and properties, and 


other advantages of government, he may juſtly Kar 
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return of duty, allegiance and ſubjeQtion. 1 Hawk. P. C, 


5; hath been ſettled, That all judicial atts done by 
Henry the Sixth, while he was King, and alſo all pardons 
of felony and charters of denization ranted by him, were 
valid ; but that a pardon made by £4, 4. before he was 
aQually King, was void even after he came to the.crown. 
1 Hawk. 36. and the authorities there cited, 

The rightful heir of the crown, during ſuch time as 
the uſurper is in plenary poſſeſſion of it, and no poſſeſſion 
thereof in the heir, is not a King within this aCt ; as was 
the caſe of the houſe of York, during the plenary poſ- 
{efion of the crown in Hen. 4. Hen. 5. Hen. 6. But if 
the right heir had once the poſſeſſion of the crown, as 
King, though an uſurper had gotten the poſſeſſion thereof, 
et the other continues his ſtile, title and claim thereto, 
and afterwards re-obtains the full poflefſion thereof ; a 
compaſling the death of the + nm heir, during that in- 
terval, is compaſting of the King's death within this act 
for he continued a King ſtill, Py in poſſeſſion of his 
kingdom 3 which was the caſe of £4. 4. in that ſmall in- 
terval wherein Hen. 6. re-obtained the crown ; and the 
caſe of Ed. 5. notwithſtanding the uſurpation of his un- 
cle Rich. 3. 1 Hal, Hift. P. C. 104. 

It was reſolved by the judges, in the caſe of Sir H. 
Vane, That King Car. 2. was King de fa&s as well as de 
jure, from his father's death ; and that therefore all thoſe 
who acted againſt and kept him out of poſſeſſion, in obe- 
dience to the powers then in being, were traitors. Keeling 
14, 15. 1 Keb. 315. That no perſon was in poſſeſſion of 
any ſovereign power known to our laws. 1 Hawk, P. C, 


By the 1 4. ff. 3. cap. 1. ſeft. 3. © The kingly office 
of this realm, and all prerogative, royal power, autho- 
rities, and juriſdiction thereunto annexed, being inveſted 
in either male or female, are as abſolutely inveſted in the 
one as the other,” 

By 1 W. & M.Nt. 2. c. 2. ſet. 9g, © Every perſon that 
ſhall be reconciled to, or hold communion with the ſee 
or church of Rome; or ſhall profeſs the popiſh religion ; 
or ſhall marry a papiſt, ſhall be incapable to inherit or en- 
joy the crown of this realm and Ireland; and in ſuch 
caſe the people ſhall be abſolved of their allegiance, and 
the crown ſhall deſcend to ſuch perſons, being proteſtants, 
as ſhould have inherited the ſame, in caſe the perſons ſo 
reconciled, &c. were dead.” 

And by ef. 10, © Every King and Queen, who ſhall 
ſucceed in the imperial crown of this kingdom, ſhall on 
the firſt day of the meeting of the firſt parliament, next 
after his or her coming to the crown, fitting on the 
throne in the houſe of peers, in the preſence of the lords 
and commons, or at his or her coronation, before ſuch 
perſon as ſhall adminiſter the coronation oath, at the time 
of taking the ſaid oath, (which ſhall firſt happen) make, 
ſubſcribe and repeat the declaration mentioned in the ſta- 
tute 30 Car. 2, /2. 2. for preſerving the King's perſon and 
government, by diſabling papiſts from ſitting in either 
bouſe of parliament.” 

The King, as King, cannot be a minor ; fo that grants, 
leaſes, &c. made by him, though under age, bind pre- 
ſently, and cannot be avoided by him, either during his 
minority, or when he comes of age; for the politic rules 
of government have thought it neceſſary, that he who is 
to govern and manage the whole kingdom, ſhould never 

conſidered as a minor incapable of governing himſelf 
and his own affairs. Dyer 209. 7X 22. Plow, 209. Caſe 
of the dutchy of Lancaſter. Co. Lit. 43- 5 Co. 27. 

Mm, 90. 

he King by our law is univerſal occupant, and 
| property is preſumed to have been originally in the 
gown; and that he partitioned it out in large diſtrits 
to the great men who had deſerved well of him in the 
Wars, and were able to adviſe him in time of peace. 
Hence it is ſaid, That the King hath the dire domi- 
mon ; and that all lands are holden mediately or imme- 
litely from the crown. Co. Lit. 1. Dyer 154. 1 Bendl. 
 237., Seld. Mare on # A | 

lence it is, That if the ſea leaves any ſhore by a ſudden 
falling off of the water, ſuch dereli&t lands belong to the 

ing; but if a man's lands lying to the ſea are increaſed 
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t bel to the foil 
2 Roll. y gy Ne Do cd 


90 if a river, ſo far as there is a flux of the ſea, leavey 


by inſenſible degrees, joini 
CT. 2 adjoining, 
its channel, it belongs to the King z for the Engliſh lea 
and channels belong to the King ; and he hath a property 
in the ſoil, having never diſtributed them out to ſubjeQs, 
2 Roll. Abr. 170. Wee. 
| Bur if a river, in which there is no tide, ſhould leave 
its bed, it belongs to the owners on both ſides ; for they 
have in that caſe the property of the foil ; this being no 
original part or appendix to the ſea, but diſtributed out as 
other lands. 2 Roll. Abr. 170. 
| If land be drowned, and fo continue for divers years ; 
if it be after regained, every owner ſhall have his intereſt 
again, if it can be known by the boundaries, 8 Co. Sir 
rancis Barrington's caſe, 

It is faid that there is a cuſtom in Lincolnſhire, That 
the lords of the manors ſhall have derelict lands ; and that 
as ſuch it js a reaſonable cuſtom ; for if the ſea waſh away 
the lands of the ſubje, he can have no recompence, un- 


leſs he ſhould be entitled to what he regains from the ſea, 
8 Med. 107. $h; 


2. Of the King's prerogative in eſcheats ; in ſeas and na- 
vigable rivers; in ſwans and fiſh; in beacons and light-houſes ; 
mn wreck ; in coins and mines ; in derelift goods, and in waifs, 
firays and treaſure trove, 


An eſcheat may be either per defeftum ſanguinis, or 
per delifium tenentis ; but it is ſaid, That in caſe of an 
attainder of felony, the eſcheat to the lord is pro defettu 
tenentts; and the not deſcending, the conſequence of the 
corruptien of the blood ; but in caſe of treaſon, the lands 
come to the crown as an immediate forfeiture, and not 
as an eſcheat. Co. Lit. 13, 92. Godb. 211. 

If the King's tenant dies without heir, the lands ſhall 
eſcheat and revert again to the crown; but the lands 
holden of any other lord ſhall, for want of heirs of the. 
tenant, eſcheat to the lord. 2 1n/t, 34. Kelw. 104. 2 
Rol. Rep. 251. 4 Infl. 224, | 

If lands be held of the King as of an honour come 
to him by a common eſcheat, as the tenants dying with- 
out heir, or committing felony, theſe lands are part of 
the honour z otherwiſe if forfeited for treaſon, for then 
it comes to the King by reaſon of his perſon and crown ; 
and if he grants them over, &c. the patentee ſhall hold 
of the King in. chief. 2 //t. 64. 

It was found by ſpecial verdict, That the prior of ' 
Menton was ſeiſed of a houſe in Southwark, held of the 
archbiſhop of Canterbury, as of his borough of Southwark ; 
and 30 Hen. ſurrendered to the King H. 8. who grant- 
ed the ſaid meſſuage and divers other lands in London, 
Middleſex and Eſſex to F. $. and his heirs, to hold of 
him in /bero burgagio, by fealty, for all ſervices and de- 
mands, and not zn capite; and afterwards Q. Mar. grant- 
ed the manor and borough of Southwark to the mayor and 
commonalty of London ; and the tenant of the ſaid meſ- 
ſuage died without iſſue z and the queſtion. was, whether 
Q. Eliz. or the patentees of the borough ſhould have the 
eſcheat; and adjudged it for the Queen ; for the firſt pa- 
tentee of the meſſuage held it of the Queen in ſocage 1 
capite, as of a ſeignory in groſs ; and the words' :n /ibero 
burgagio are merely void ; for the land out of the borough 
cannot be held in hbero burgagio ; and there ſhall not 
ſeveral tenures, for one tenure was reſerved by the King 
for all; and therefore of neceſlity it ſhall be a tenure in ſo- 
Cage of the King. Cro. Eliz. x20. May v. Street. 

t is univerſally agreed, That the King hath the ſove- 
reign dominion in all ſeas and great rivers; which is 
plain from Selden's account of the ancient Saxons who 
dealt very ſucceſsfully in all naval affairs; and therefore 
the territories of the Englh ſeas and rivers always reſided 
in the King, Seld. Mar. Cl. 251, &c. 1 Rol. Abr. 168, 
169. 5 Co. 106. 1 Co, 141. 


And as the King hath a prerogative in the ſeas, fo hath 
he likewiſe a right to the fiſhery and to the ſoil; ſo that if 
a river as far as there is a flux of the ſea leaves its chan- 
nel, it belongs to the King. Dyer 326. 2 Rol. Abr. 170. 

Hence the Admiralty court, which is a court for all 


maritime cauſes or matters ariſing upon the high Seas, is 
| deemed 


FF KL 


deemed the King's court; and its juriſdiftion derived 
from him who protects his ſubjects from pirates, and pro- 
vides for the ſecurity of trade and navigation. 4 {7/2. 142: 
Afolloy 66. | 

From the King's dominion over the ſea it was holden, 
That the King, as protector and guardian of the ſeas, 
might before any ſtatute made for commiſſions of 
ſewers, provide againſt inundations by lands, banks, &c. 
and that he had a prerogative herein as well as in defend- 
ing his ſubjects from pirates, &c, 10 Co. 141, Caſe of 
iſle of Ely. 

ut notwithſtanding the King's prerogative in ſeas and 
navigable rivers, yet it hath been always held, That a 
ſubjeRt may fiſh in the ſea; which being a matter of com- 
mon right, and the means of livelihood, and for the good 
of the conimonwealth, cannot be reſtrained by grant or 
preſcription. 1 Ed. 4. 18, 19. Bro. Cuſtom, 46, Pitz. 
Bar. 1 1d. 105, 2 Salk. 637. | | 

Allo it is held, "That every ſubje&t of common right 
may fiſh with lawful nets, &c. in a navigable river as 
well as in the ſea; and the King's grant cannot bar them 
thereof; but the crown only has a right to royal fiſh, 
and that the King only may grant. 6 4d. 73. Warren 
v. Matthews. 1 Salk. 357. S. C. & 8. P. per Holt Ch. J. 
on claim of Salmon piſcariam in the river Ex by grant from 
the King. 

The King, as a perpetual ſign and acknowledgment 
of his dominion of the ſeas, hath ſeveral creatures re- 
ſerved to him under the denomination of royal creatures, 
as ſwans, ſturgeons and whales ; all which are natives 
of ſeas and rivers. 7 Co. 16, 

It is cleariy agreed, that the King only has a preroga- 
tive in beacons and light-houſes ; and that he may erect 
any ſuch, and in ſuch places as will be moſt convenient 
for the ſafety and preſervation of ſhips, mariners. and 
navigation ; alſo it ſeems to be the better opinion, that 
this being for the publick utility, and one of the prero- 
eatives that he is intruſted with for the ſafety of the 
whole realm, he may erect ſuch beacon, &c, as well in 
the ſoil or ground of a ſubject as in that of the crown ; 
and that he may do this without the ſubjects conſent, 4 
Int. 148. 12 Co. 13. Carter go. 2 Keb. 114. 3 Inf. 
204. 

Allo it is clear, that the ſubject hath not any power 
to erect any ſuch beacon, &c. without the King's licence 
and authority for that purpoſe. See the authorities /#pra 
and Carter 90. 
| But by the 8 Fliz. it is enacted, © That the maſter, 
wardens and aſſiſtants of the Trinity houſe of Deptford 
Strond, ſhall and may lawfully from time to time at their 
own will and pleaſure, and at their coſts, make, erect 
and ſet up ſuch and ſo many beacons, marks and figns 
for the ſea, in the ſea ſhores and uplands near the ſea 
coaſts, or forelands of the ſea only, tor ſea marks, as to 
them ſhall ſeem meet; whereby the dangers may be 
avoided, and the ſhips the better come to their ports ; 
and all ſuch beacons, marks and ſigns fo- by them to be 
erected, ſhall be continued, renewed and maintained 
from time to time at the coſts and charges of the ſaid maſ- 
ter, wardens and affiftants.” 

' By the Common law the King hath an undoubted 
right to wrecks ; and his prerogative herein is founded on 
the dominion he has over the ſeas; and being ſovereign 
thereof and protector of ſhips and mariners, he is intitled 
£o the derelict goods of the merchant ; which is the more 
reaſonable, as it is a means of preventing the barbarous 
cuſtom of deſtroying perſors who in ſhipwrecks approach 
the ſhore, by removing the temptations to inhumanity, 
Gro. Fur. Belli 117, 132, 141. 2 Inft, 167. Molloy 
237. Moor 224. WE, 

It is clearly agreed, that by the Common law the King 
hath a prerogative in, and is intitled to, all royal mines 
of gold and filver and treaſures of gold and filver hid in 
the earth ; and that he is intruſted with the coinage and 
making money current ; and' that he alone can bring the 
mines and treaſures of any conquered country into uſe, by 
coining them out into his- money 3 and this prerogative 
is lodged in the King. as he adminiſters juſtice to all ; 
and therefore the power and regulation of that which is 


+ 
the common ſtandard and meaſure of 
commerce is committed to his care, 8 and 
970 5 C. I14. ' 1 Co, 146, 2 Kol, 

ſo this prerogative is given to the Kins +: 
ſary conſequence of the Sowek of bows. Apt -_ 
there can be no wars made without the expence and a 
_—_ of WP. Plow. 315. wrt 
elides it was thought, that if any other 
power of mines of gold and ſilver, thay wake be tad 
a 1906 ame po = formidable, and welt hs 
| authority from the King which was de in hi 
only, Plow. 310. . Ro 1 ba 
All derelict goods, and in which no man 
perty, belong to the King as well as dereli 
of extraparochial tithes, though things of an 
nature.. . Bro. tit, Prerog. pl. 12. 
Co. 18. 2 Inſt. 646, 
50 if a perſon dies inteſtate, and without kindred, his 
goods and chattels belong to the King ; and heteia the 
uſual courſe is ſaid to be for a perſon to procure the Kino's 
letters patents, and then the ordinary admits the ids 
to adminiſtration. 1 Salk. 37. 
As to goods waived, theſe belong to the Kino, ang 
are in him without any office 3 becauſe the property is 
in nobody, and therefore by publick agreement js put out 
of the finder, in whom it was by the ftate of nature 
and is veſted in the King, in recompence for his troubls 
and charge in the execution of juſtice. 5 Co. rog. 
But at the Common law, the owner purſuing the felon 
and the felon waiving the goods, the owner may retake 
them ; alſo upon an appeal of felony, the owner is in- 
titled to a writ of reſtitutionz and as a farther encou- 
ragement for the proſecution of felons, by the 21x H.8. 
c. IT. it is provided, that if the party comes in as evi- 
dence on the indictment, and attaint the felon, he ſhall 


have a writ of reſtitution awarded by the judge of aſliſe, 
4 Bac. Abr, 164. 


all barterin 
Dav, 19, 


hath a Pro- 
Ct lands; ſo 
ecclefiaſtical 

2 Vent. 267, 8, ; 


' 3. Of the King's prerogative over the perſons of his ſub- 
jeets, in reſtraining th-m from going abroad, and comman- 
ding them to return home, 


 AIll perſons bern in any part of the King's dominions 
and within his protection are his ſubje&s, and alſo thoſe 
born in 1reland, Scotland, Wales, the King's plantations 
or on the Englifh ſeas; who by their birth owe ſuch an 
inſeparable allegiance to the King, that they cannot by 
any act of theirs renounce or transfer their ſubjeEtion to 
any foreign prince. 7 Co. 1, &c, Calvin's caſe. Molly 
70. Co. Lit. 129, Dyer 300. See Aliens. 
AIl the ſubjects of a foreign prince coming into Eng- 
land, ahd living under the prote&tion of our King, may, 
in reſpe&t of that local ligeance which they owe to him, 
be guilty of high treaſon, and indifted that they contra 
dominum regem (the words naturalem d:minum ſuum be- 
ing omitted) did compaſs, &c. contra ligeantic ſue debt= 
tum; and it is ſaid, that even an ambaſſador commit- 
' ting treaſon againſt the King's life, may be condemned 
and executed here, and that for other treaſons he ſhall be 
ſent home. 3 Int. 4, 5, Dyer 145. Salk, 630. 1 
Hawy. P.C. 35. 1 Hal. Hift. P. C. 59- E530 
But aliens who in an hoftile manner invade the king- 
dom, whether their King were at war or peace witll 
ours, and whether they come by themſelves, or in com- 
pany with Engliſh traitors, cannot be puniſhed as trat- 
_ but ſhall be dealt with by martial] law. 1 Hawk, 
P.C. 36. | «I 
If ig of England makes a new conqueſt of any 
country, the perſons there born are his ſubjects 3 for by 
ſaving the lives of the people conquered he gains 2 right 
and property in ſuch people, and may impoſe on them 
what law he pleaſes. Dyer 224. Laugh. 281. _ 
But until ſuch laws given by the conquering princes 
the laws and cuſtoms of the conquered country ſha 
hold place ; unleſs where theſe are contrary to our Ft 
gion, or ena&t any thing that is maſum in ſe, or are ſilent 5 
for in all ſuch caſes the laws of the conqueriyg country 
ſhall prevail, 2 P. Fl. 75, 76. | If 


» 
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Tf there be a_new and uninhabited country found out | 
v Engliſh ſubjects, 2s the law is the birth-right of every 
vie, ſo wherever they go they carry their laws with 
= and therefore ſuch new found country is to be go- 
rerned by the laws of England ; though after ſuch coun- 

« inhabited by the Engliſh, as of parliament made 
1 England without naming the foreign plantations, will 
not bind them. 2 P. Will, 75, 2 Salk. 411, like 


Py the Common law every ſubje& may go out of the 
kingdom for merchandize or travel, or other cauſe, as 
he pleaſes, without any licence for that purpoſe ; this 
appears from the ſtatute 5 R. 2. cap.2. made to reſtrain 
rſons paſſing out of the realm, but excepts lords, great 
men and notable merchants; as alſo by the ftatute 26 
H.8. cap. 10. which gave power to the King during 
his life to reſtrain perſons from trading to ſome certain 
countries ; which as had been vain and idle, if the 
King by his perogative might have done it PF. N. B. 
85g. Dyer 165, 296. 2 Rol. Rep. 12. 3 Med. 131. 
til. 442+ 
: LI erwhhtanding this general freedom and liberty 
allowed by the Common law, it appears plainly that the 
King by his prerogative, and without any help of an act 
of parliament, may prohibit his ſubje&ts from going out 
of the realm 3 but this muſt be by ſome expreſs prohibi- 
tion; as by laying on embargoes, which can be only 
done in time of danger, or by writ of Ne exeat Regno, 
which, from the words Quamplurima nobis & corone 
mftre prejudicialia ib:dem proſequi intends, appears to be 
a ſtate writ, but is never granted univerſally, but to 
reſtrain a particular perſon, upon oath made that he in- 
tends to go out of the realm; indeed Fitzherbert fays, 
that the King may reſtrain his ſubjects by proclamation ; 
and affigns as a reaſon for it, that the King may not 
know where to find his ſubject, ſo as to dire a writ to 


him. 12 Co. 33. 11 Co. 92. Fitz, N. B. 89. 2 Inft. 


fs the King may reſtrain any of his ſubjefts from go- 
ing abroad, in like manner it is clearly agreed, that he 
may command them to return home ; and that the diſ- 
obeying a privy ſeal for this purpole is the higheſt con- 
tempt. ft, It is a diſobedience to the command of the 
King himſelf direed to the party. 2dly, The com- 
mand is, that he ſhail return upon his faith and allegi- 
ance, which is the ſtrongeſt compulſion that can be uſed. 
J3dly, The thing required by the King is the principal 
-y of a fubjeR, viz.. to be at the ſervice of his King 
re country. Dyer 128. b. Lane 44. Mow 109. 3 
Iſt. 179. 

The EF EEAN for this offence is, the ſeizing the 
party's eſtate till he return ; and of this there are divers 
inſtances in our books. And when he does return he 
ſhall be fined. 1 Flawh. P. C. 59, 60. 

As that of IVilliam de Brittain in the 19 of E4. 2. 
who refuſing to return upon the King's writ, his goods 
and chattels, lands and tenements, were ſeiſed into the 
King's hands ; and the like was done in the caſe of Ed- 
ery of Woodſtock, Earl of Kent in the fame reign, Dyer 
28 6, vn h | 

So in the caſe of ' one Bartue who married the Dutcheſs 
of Suffolk, they obtained a licence from Q. Mary to go 
out of the realm, under pretence of recovering ſome debts 
they were intitled unto as executors to the Duke ; when 
in reality it was on account of the religion eſtabliſhed by 
Q. Mary, and living with other fugitives under the pro- 
tection of the Palſgrave of the Rhine in Germany, who was 
an eminent Calvini/t, were ſent to by Privy ſeal ; but the 
meſſenger in endeavouring to ſerve them with his letters, 
being obſtructed, beat and abuſed by their ſervants and 
attendants, a certificate was made of this, and their lands 
and tenements ſeiſed. Dyer 176. Fenk. Cent. 220. Bar- 
tue's cafe. 

So in the caſe of Sir Francs Englefield, who departed 
the kingdom on a licence obtained tor three years; but 
not returning at the expiration of the three years, a 
Privy feal was ſent to him by Q. Elizabeth, which he 
not obeying, and this matter certified into Chancery by 
the Queen, under her ſizu-manual, in the fifth year of 


Vor., vey 


a 0- 


her reign, by virtue of a commiſſion under the Great | 
directed to Sir Henry Nevil and others, his lands ra pres 
nements were ſeiſed. 1 Leon. 9g. Moor 109, 1 And. 95, 
S. C. Sir Frands Englefield's caſe, See allo 7 Co, 43 
Poph. 18. 4 Leon. 135. 

So in the caſe of Sir Robert Dudley, 
travel, obtained a licence from King James l. to go to 
Venice; but before his departure he by 'indenture inrolled 
for valuable conſideration, as was exprefſed in the deed 
(but none paid) conveyed the manor of Killingworth with 
other lands to the Earl of Nottingham and others in fee, 
with a proviſo, that upon tender of an angel of gold all 
ſhould be void ; and with a covenant on the part of the 
bargainees that =P ſhould make all ſuch eſtates as the 
faid Sir Robert ſhould appoint ; the bargainees were not 
parties to the deed, nor had they notice of it till ſome- 
time after ; but afterwards they made a leaſe to Sir Robert 
Lee, to the intent that Lady Dudley ſhould take the pro- 
fits of part of the premiſles for ten years, if their eſtate 
continued ſo Jong unrevoked. The King hearing that 
Sir Robert had been guilty of ſome bad praQtices beyond 
ſeas, in the fifth year of his reign ſent his Privy ſeal to him, 
which he not obeying, the great queition in this caſe was, 
Whether thoſe lands thus conveyed were forfeited ; and 
adjudged that they were, the conveyance being fraudulent 
as to the King. Lane 42, &c. The King v. Earl of Net- 
—_— Paſch. 7 Fac. 1. in ſcacc. 

n theſe caſes it hath been held, that the King hath 
only an intereſt in the offender's lands *till he return; and 
that his reſtoring of them to him is not a matter of grace 
but of right. Lane 48. Per Tanfield Ch. Baron. 


who intending to 


4. Of the King's prerogative in relation to Civil and Fc» 
clefiaſtical juriſdiction; in creating officers, and in making 
war and peace. | | | 


All F ec iapuongg exerciſed in theſe kingdoms that are 
in obedience to our King, is derived from the crown ; 
and the laws, whether of a temporal, eccleſiaſtical or 
military nature, are called his laws ; and it is his preroga- 
tive to take care of the due execution of them. Hence 
all judges muſt derive their authority from the crown, 
by ſome commiſſion warranted by law ; and muſt exer- 
ciſe it in a lawful manner, and without any the leaſt de- 
viation from the known and ſtated forms. Flzta, c. 17. 
Co. Lit. 99. a 144. | 

So although the King is the fountain of juſtice, and 
intruſted with the. whole executive power of the law, yet 
he hath no power to change or alter the laws which have 
been received and eſtabliſhed in theſe kingdoms, and are 
the bicthright of every ſubjeCt ; for it is by thoſe very laws 
that he is to govern ; and as they preſcribe the extent and 
bounds of his prerogative, in like manner do they declare 
and aſcertain the rights and liberties of the people, and 
therefore admit of no innovation or change but by a&- of 
parliament. 4 nft. 164. 2. In/t. 54, 478. 2 Hal. Hiſt. 
P. C. 131, 282. Vaugh. 418. 2 Salk. 510. 

From the inherent right inſeparable from the King to 
diſtribute juſtice among his ſubjeRs, it hath been held, 
that an appeal from the {/e of Man lies to the King in 
council, without any reſervation in the grant of the 7/e 
of Man of any ſuch right ; and it was ſaid, that though 
there had been excluſive words, that yet the grant muft 
have been conſtrued to-be void upon the King's being de- 
ceived, rather than the ſubjeR ſhould be deprived of a right 


inſeparable to him as a ſubje&, of applying to the crown 


for juſtice, 1 P. Will. 329. Chriſtian v. Corren. 
he ſupremacy of the crown of England in matters eccle- 
fiaſtical, is a —_ unqueſtionable right, which, as my Lord 
Hale ſays, may be proved by records of undoubted truth 
and authority z and though, as he ſays, the pope made 
great uſurpations and incroachments on this right, yet 
theſe were always complained of as illegal; and thoſe in- 
croachments are now pared off by the ſtatutes 25 Hen. 8. 
cap. 19, 20, 21. and 26 Hen. 8. cap. 1. | 
So that the King of England doth not recognize any 
foreign authority ſuperior or equal to him in this king- 
dom, neither do the laws of the emperor or pope of. 
Rome, as - bind in the kingdom of England ; but = 
6 | 2 


FP: 3 
the ſtrength and obligation that either the papal or im-| 
perial laws have obtained in this kingdom, is only be- 
cauſe they are and have been received and admitted in 
this kingdom, either by conſent of parliament, or by 
immemorial uſage and acceptation in ſome particular courts 
and matters, and not otherwiſe. x Hal. Hift, P. C. 
I6. | K 

The King therefore is ſaid to have two juriſdictions, 
one tempora], the other eccleſiſtical ; the latter of which 
is derived from the Common Jaw, though the form of 
| the proceedings, and the coercive power exerciſed in the 
Ecc)efiaſtical courts, is after the form of the Cano: and 
Civil law, and this being indulged to them, the judges of 
the Common law will give credit to their proceedings and 
ſentences in matters in which they have a juriſdiction, and 
believe them conſonant to the law of holy church, altho' 
azainſt the reaſon of the Common law ; and if there be a 
gravamen it muſt be redrefled by appeal. 1 Show. Rep, 
218. 1 Rol. Abr. 530. 4 Co. 29, 7 Co. 42. 5 Co. 7. 
2 Vent. 43, | 

The King, as the fountain of juſtice, hath an undoubt- 
ed prerogative in creating officers, and all officers are 
ſaid to derive their authority mediately or immediately 
from him; thoſe who derive their authority from him 
are called the officers of the crown ; and are created by 
letters patents ; fuch as the great officers of ſtate, judges, 
&:c. and there needs no greater or ftronger evidence of a 
right in the crown herein, than that the King hath 
created all ſuch officers time immemorial. Dyer 176. 
2 Rol, Abro- 15%-.-4 Co. 32. - 2 ini. 425. 540-12 
Co. 116. 1 Rol. Rep. 206. Show. Par. Ca. 111. 1 
Lev. 219. | 

But though all ſuch officers derive their authority from 
the crown, and from whence the King is termed the 
univerſal officer and diſpoſer of juſtice, yet it hath been 
held, that he hath not the office in him to execute it 
himſelf, but is only to grant or nominate 3 nor can the 
King grant any new. powers or privileges to any ſuch. 
officers, but they muſt execute their offices according to 
the rules eſtabliſhed and preſcribed them by the law, 
Goo" Lat. 3. 114-2: ent. 270. 4 in/t. 125. 0. Go. 
Ii, I2. | | 

Neither can the King create any new office inconſiſtent 
with our conſtitution or prejudicial to the ſubjet, 2 Inf. 
540. 2 Sid. 141, Moor BoB. 4 Inft. 200. 

And on this foundation it was held, that an office 
created by letters patents, for the ſole making of all bills, 
informations and letters miſſive in the council of York, 
was unreaſonable and void. 1 Fon. 231. Afonſen v. 
Liſter. 

The power of making war or peace is iter jura ſum- 
mi imperu, and in England is lodged ingly in the King ; 
though as my Lord Hale ſays, it ever ſucceeds beſt when 
done by pariiamentary advice. 1 Hal. Hift. P. C. 159. 
7 Co. 25. ; 

A genera] war, according to my Lord Hale, is of two 
kinds, 1. Bellum ſelenniter denunciatum. 2. Bellum non 
folenniter denunciatum, "The firſt is, When war is fo- 
lemnly declared or proclaimed by our King againſt an- 
other prince or ſtate, which is the. moſt formal ſolemnity 
of a war now in uſe. 2dly, When a nation flips ſud- 
denly into a war without any ſolemnity, which happens 
by granting letters of marque, by a foreign prince in- 
vaving our coaſts, or ſetting upon the King's navy at fea; 
and hereupon a real, though not a ſolemn war may and 
hath formerly ariſen; and therefore to prove a nation to be 
at enmity with England, or to prove a perſon to be an 
alien enemy, there is no neceflity of ſhewing any war 
proclaimed ; but it may be averred, and fo put upon the 
trial of the country, whether there was a war or not. 


1 Hal. Hijt. P. C. 163. 


% 


5. Of the King's prerogative in relation to his debts, 


By ſtat 9 HZ. 3. c. 8. The King nor his bailiffs ſhall 
levy any debts upon lands or rents ſo long as the debtor 
hath goods and chattels to ſatisfy, neither ſhall the pledges 
be diſtrained fo long as the principal is ſufficient; but if 
he fail, then ſhall the pledges anſwer the debt; howbeit 


KN 

they ſhall have the debtor's lands and rents unt 
ſatished, unleſs he can acquit himſelf againſt the 

Goods and chattels.) By order of the Commo 
King for his debt had execution of the bod 
goods of his debtor ; this is an a& of grace, 
the power that the King before had. 

Pledges be diſtrained.) It was reſolve 
this act does not extend, nor was ever 
ſureties in a bond or recognizance, if th 
berg bound themſelves equally with the principal, ag 
ſureties to perform covenants and agreements are in like 
manner; but to pledges and manucators only, who by ex=- 
preſs words are not reſponſible, unleſs their principals be. 
come inſolvent, and ſo are conditional debtors only, And 
ſo the act has always been conſtrued, and the words them. 
ſelves imply as much. Hard. 378. Mich. 16 Car 2. 4t. 
torney General v. Reſby. 


By ſtat. 9g Hen. 3. c. 18, The King's debtors dying 
the King ſhall be terved before the executor. : 

By this ſtatute, the King by his prerogative ſhall 'be 
preferred in fatisfaQtion of his debt by the executors before. 
any other, And if the executors have ſufficient to pay the 
King's debt, the heir nor any purchaſor of his lands ſhall 
not be charged. 2 [n/t. 32. 

Stat. Heim, 1,3 Ed. 1. c. 19, enatts, That the ſheriff 
having received the King's debt, upon his next account 
ſhall diſcharge the debtor thereof, in pain to forfeit three 
times ſo much to the debtor, and to make fine at the 
King's will. And the ſheriff and his heirs ſhall anſwer ll 
monies that they whom he employed do receive; and if 
any other that is anſwerable to the exchequer by his 
own hands do ſo, he ſhall render thrice ſo much to the 
plaintiff, and make fine as before. . And upon payment 
of the King's debt, the ſheriff ſhall give a talley to the 
debtor, and the proceſs for levying the ſame ſhall be 
ſhewed him upon demand without fee, on pain to be grie- 
vouſly puniſhed, 

The King's debt.) Under this word debt all things due 
to the King are comprehended, and not only debt in the 
proper ſenſe, but duties on things due, as rents, fines, 
iflues, amercements and other duties to the King received 
or Jevied by the ſheriff; for debt in its Jarge ſenſe ſignihes 
what'oever a man doth owe ; and debere dicitur quia deeft 
habere ; debitori enim deeſl quod habet, cum fit creditoris, max- 
ime in - domint regis. 2 Inſt. 198. 

The ſheriff and his heirs ſhall anſwer] This is to be 
underſtood, quad reftitutionem, but not quoad param ; that 
is for the civil but not for the criminal part; for it Is a. 
maxim in law, pand ex delitto defuntti heres teneri non de- 
bet ; and again m re/litutionem non in pgnam heres ſuccedit, 
2 Inſt. 198. 

Stat. 28 Ed. 1. cap. 12. enacts, That beaſts of the 
plough ſhall not be diſtrained for the King's debts ſo long 
as others may be found, upon ſuch pain as is elſewhere 
ordained by ſtatute (viz. by the ſtatute De diſtridione ſcac- 
carii, 51 H. 3.) And the great diftreſſes ſhall not be 
taken for his debts, nor driven too far ; and if the debtor 
can find convenient furety, the diſtreſs ſhall in the mean 
time be releaſed; and he that does otherwiſe, ſhall be 
orievouſly puniſhed. 
 'This 13 an a of grace, and upon this aCt there lies a 
writ directed to the ſheriff, commanding him to receive 
ſurety according to this at, which if he refuſes, an at- 
tachment lies againſt him, or the party offering ſurety ac- 
cording to this act, if it, be refuſed, may have an actien 
againſt the ſheriff, &c. 2 Inft. 565. 

dtat, 25 £4. 3. /lat. 5. cap. 19. enables a common per- 
ſon to ſue a debtor of his (who is likewiſe a debtor to th 
King) to judgment, but he canuot proceed to executions 
unlets the plaintiff gives ſecurity to pay the Kings cebt 
firſt, and then he may take execution for his own and th? 
King's debt too. | 

For otherwiſe, if without giving ſuch ſecurity, the party 
takes forth execution upon his judgment, and levies the 
money, the ſame money may be ſeized upon to ſatisry the 
King's debt ; per Dod:ridge, 7. Godb. 290. cites 45 E4. 3: 
Decies tanium 12. | . 

Stat. 33 11. 8. cap. 39. ſed. 25 enafts, That all oblt- 
gations and (pecialties cancerning the King and Bis w_ 
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r made to his or their ufe, ſhall be made to his Highneſs 


1 to bis heirs, Kings, in his or their name or names, 
\, theſe words, domino regt, and to no other perſon to his 


ae, and to be paid to his Highneſs, by theſe words, ſo/- 
ond eidem domino regi hered” vel executoribus ſuis, with 
ther words uſed in common obligations, which obligations 
and ſpecialties ſhall be in the nature of a ſtatute ſtaple. 

None other is to be charged, but ſuch as were liable to 
the bond when it was mage ; per Shute, Sav. 10. Paſch. 
12 Eliz. Parker's caſe, 

An obligation for performance of covenants is within 
this aCt, 7's that the covenants are broken. Reſolved, 


Na heh b. Mich. 39 & 4o Elz. in the Exchequer, in 
Ir 


mas CeciP's caſe. S$. C. cited, Hard, 368. Paſch. 16 

Car. 2. in caſe of The Attorney General v. Waring. S. C. 
cited, Hard. 442. Paſch. 19 Car. 2. in caſe of The At- 
trney General v. Sir Henry Palmer. | 

By ſect. 3 of the faid at 33 Hen. 8. c. 39 all ſuch ob- 
ligations, the debt not being paid, ſhall come, remain, and 
he to the heirs or executors of the King as he ſhall affizn 
or appoint ; and if any perſon take any obligation to the 
uſe of the King or his heirs, otherwiſe than as aforeſaid, 
he ſhall ſuffer ſuch impriſonment as ſhall be adjudged by 
the King or his honourable council. 

$:2. 6. Coſts and damages are given to the King. 

$:. 7. Dire&s debts to be ſued for in proper courts. 

$:. 13. And every of the faid courts are impowered to 
ſet ſuch fines, penalties and amercements, upon parties, 
. ſheriffs officers and other perſons, for their defaults, con- 
tempts, negligences or miſdemeanors, as, to the ſaid re- 
ſpeRive courts ſhall ſeem expedient. 
aid ſeveral courts ſhall be by due examination of witneſſes, 
writings, proofs or ſuch other way as by the ſaid ſeveral 
courts ſhall be thought expedient. 


courts aforeſaid for any debt due to the King by reaſon of 


any attainder, outlawry, forfeiture, gift of the party, or 
by any other collateral ways or means, it ſhall be ſuffici- 
ent in law to ſhew and allege generally, that the party to. 


whom the ſaid debt did belong, ſuch -a year and day did 


the ſame matter ſo to be ſhewed and alleged generally ſhall 
be of the ſame force and effeR, as if the whole matter had 

' been alleged and declared at large according to the order 
of the Common law. | | 

Se. 26. If any ſuit be commenced or taken, or any 
proceſs be hereafter awarded for the King, for the reco- 

very of any of the King's debts, that then the ſame ſuit 
and proceſs ſhali be preferred before any perſon or per- 
ſons. And that our ſaid ſovereign Lord, his heirs and 
ſucceſſors, ſhall have firſt execution againſt any defendant 
or defendants, of and for his ſaid debts, before any per- 
| fon or perſons; fo always that the King's ſuit may be 
taken and commenced, or proceſs awarded for the ſaid 
debt, at the ſuit of our faid ſovereign Lord the King, his 
ers or ſucceſſors before judgment given for the ſaid other 
perſon or perſons, | Bs: | 

| This ſtatute abridges the prerogative and controuls the 
Common law ; ang here is a negative implied, per Baron 
arker and Nichols, S. P. tho' the ſtatute ſounds in the af- 
armative : for it enacts a new thing, and the zta gu2d makes 
a condition precedent and a limitation. And Street Ch. B. 
accordingly, and the words are introductive, Hard. 27. 
ich, 1655. in Scacc, The Attorney General v. Andrew. 

Strange Arg. ſaid, That upon this aCt he took it, the 
ſuit mult be laid to be then taken or commenced when the 
rſt ſtep is made towards the proceeding to execution, and 
the firſt ſtep to be taken is to procure a fat of a baron, and 
then it is in fa& that the proceſs is awarded. G. Eq, R. 222. 
Hill, 12 Geo. 1. in caſe of The King v. Man. 

Sef?. 27, All manors, lands, tenements, poſſeſſions and 
hereditaments, the which now be, or that hereafter ſha]] 
come or he in, or to the hands, poſſeſſions, occupation, or 
ſeiſin of any perſon or perſons, to whom the ſaid manors, 
&c. have heretofore or hereafter ſhall deſcend, revert or 
Temain in fee-ſimple or in fee-tail, general or ſpecial, by, 
from or after the death of any his or their anceſtor or an- 
Eeltors as heir, or by gift of his anceſtors whoſe heir he is, 


And all trials in the 
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which faid anceſtor or anceſtors was, is or ſhall be indebted 
to the King or to any. perſon or perſons to his ule, by judg 4 
ment, recognizance, obligation or other ſpecialty, the debt 
whereof is or ſhall not be contented 3% | paid ; that then 
in every ſnch caſe the ſame manors, Ec. ſhall be and oY 
by authority of this at, from henceforth charged and 
chargeable to and for the payment of the ſame debt, and 
of every part thereof, _ | 
All manors] A. ſeiſed of the manor of F. in conſidera- 
tion of a marriage to be had between B. his ſon and MY, 
daughter of F. $. covenanted to levy a fine to the uſe of 
himſelf and his wife for their lives, remainder to the uſe of 
B. and M. and the heirs of their bodies with remainders 
over ; afterwards A acknowledged a recognizance to the 
Queen and died. His wife died; the manor is extended 
for the Queen's debt, by force of the ftatute. It was ar- 
gued by Coke, that the manor is not chargeable by the 
ſaid ſtatute ; but it was made for the King's benefit in two 
points. 1. To make lands intailed liable for the King's 
debts, where they were not ſo before, againſt the iſſue; 
2. To make bonds taken by the officers of the King to 
the uſe of the King, as effeCtual as ſtatutes; that the 
words (was or ſhall be indebted) ſhall not be intended 
after the gift made 3 that (ſhall be) is to be intended of 
future debts after the ſtatute, whereas at the time of the 
ſettlement 4. was not receiver or other officer to the 
Queen; the words are (by gift after the debt acknow- 
ledged to the Queen); that this caſe is not within the 
ſtatute; for the words are (of the gift of his anceſtor 
but here B. has not the manor of the gift of A. but rather 
by the ſtatute of uſes, and fo he is in the po/?, and not in 
the per, by his anceſtor; for the fine was levied to divers 
perſons to the uſes aforeſaid, nor was the gift a mere gra- 


| tuity, but in conſideration that he ſhould marry the 
Se, 25. And in al! ations and ſuits in any of the 


daughter of F. $. and the debt accrued not till after the 
gift. He admitted that had there been any fraud in the 
caſe, or any purpoſe in 4. when he made the conveyance, 
to become the King's debtor or officer, it would be withia ' 
the ſtatute, and the gift had been a mere gratuity, &c, 


| and afterwards (as Coke reported) B. and his lands were 
give the ſame to the King, or was attainted, outlawed, 
&c, whereby the ſaid debt did accrue to the King; and 


diſcharged. 2 Le. go, 91. pl. 114. Mich. 29 EL, in the 
Exchequer. Foſtew's caſe, 

Sha | be indebted] This is intended an immediate debt, 
and not ſuch debts as are due to the ſubject and apper- 
tain or accrue to the King by attainder, outlawry, for- 
feiture, gift of the party, or by any other collateral way 
or means; for which this ſtatute has a clauſe a little 
before this branch for the writ and general manner and 
form of pleading in fuch caſes of the part of the King 
for the recovery of them, that the party ſuch a year and 
day, &c. (which ſee at /. 25. above.) So that the ſeveral 
manners of penning theſe two branches manifeſt the in- 
tention of the makers of the act to prefer immediate 
debts due to the King by Judgment, &c. before debts of 
the ſubjets which accrue to the King by aſſignment, at- 
tainder, outlawry, &c. and the reaſon was, becauſe debts 
due immediately to the King by judgment, recognizance, 
obligation, or other ſpecialty, are in their nature more 
high, and may be better known, and upon ſearch found, 
than debts due to ſubjects. Relolved, 7 Rep. 2. a. in 
Lord Anderſon's caſe. Fenk. 2.26. pl. 99. S. P. But for 


ſuch debts the King is left at Common Jaw, If the King's 


debtor, officer or accountant has leaſes for years or goods z 
theſe leaſes and goods are not liable if the faid debtor fold 


| them bona fide : But if he fold them by covin it is other- 


wiſe. If land be purchaſed with the King's money, it 
is liable to ſatisfy the King, 

The debt ought to be immediately to the King himſelf, 
or if it be to any other than to the King, it ought to be 
orizinally to the uſe of the King. 7 Rep. 22. a. 

It was reſolved, That if tenant in tail becomes in- 
debted to the King by receipt of monies of the King 
or otherwiſe, unleſs it be by judgment, recognizance, 
obligation or other ſpecialty, and dies, the lands 1n.the 
ſeiſin of the iſſue in tail by force of this act ſhall not be 
extended by this act for ſuch debt; for the ſtatute *ex- 
tends only to the ſaid four caſes, and all other debts re- 
main at Common law. 7 Rep. 21. 6b. Trin. 41 £12. in 
Scacc. in Lord Anderſon's cate, . Logs 
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The iſſue in tail (the land being in his hands) is alſo 
| liable in either of the ſaid four caſes, but not the bona fide 
alienee of the iſſue; for the words of the ſtatute do not 
extend td this alienee; the Common law did not help 
the King in theſe caſes; the ſtatute helps the King in 
the ſaid caſe againſt the iſſue in tail. Terk. 226. pl. 99. 
S.P. 1bid. 285. pl. 19. 

The iſſue in tail ſhall not be charged by this ſtatute 
for the penalty, upon a conviCtion of recuſancy of the 
tenant in tail by proclamation, by the ſtatute 28 Eliz. 
but otherwiſe it had been if he had been convitted þb 
the 2g Eliz. 1 Rol. Rep. 94. Mich. 22 Fac. B. R. in cab 
of The King v. Dottor Filer, cites as reſolved Mich. 39 
& 40 Eliz. | 

n every ſuch caſe) By the expreſs purview of this a&t, 
the Jand ſhall be ſolely extended as long as it is in the poſ- 
ſeſſion or ſeifin of the heir in tail ; for this a&t ſays, "That 
in every ſuch caſe the land ſhall be charged. And in as 
much as the land againft the iſſue in tail was not extenda- 
ble before this aA, the King has benefit to extend it in the 
poſleflion of the heir in tail, which he could not do before; 
but the King cannot extend the lands of the alienee ; for 
the ſtatute does not extend to this, and the makers of the 
act have reaſon to favour the purchaſers, farmers, &c. of 
the heir in tail, more than the heir himſelf; for they are 
{trangers to the debts of the tenant in tail, and they came 
to the land bona fide, and upon good conſideration, Re- 
ſolved, 7 Rep. 21. b. Trin. 41 £liz. in Scaac. in Lord 
Anderſon's cale. 

The ſame manors] If the goods and chattels of the 
King's debtors he ſufficient, and ſo can be made appear 
to the ſheriff, whereupon he may levy the King's debt, 
then ought not the ſheriff to extend the lands and tene- 
ments of the debtor or of his heir, or of any purchaſer 
or tenant. 2 [nfl. 19. 

Set. 28. The King ſhall not be excluded to demand 
his debts againſt any of his ſubjects, as heir to any per- 
ſon indebted to his Highneſs or to his uſe, albeit this word 
heir be not comprized in ſuch recognizance or ſpecialty, 
or that ſuch perſons ſhall ſay, that they have not any he- 
reditaments to them deſcended, but only ſuch as be in- 
tailed or given to them by the anceſtors. 

By this clauſe the intent of the makers of the aCt ap- 
pears, that the heir in tail ſhall be only charged with the 
debt of the King ; but lands in ee-flmple were exten- 
dable at the Common law in whatſoever hands they 
came, and therefore as to them this ſtatute was only de- 
clarativum antiqui juris: But as to the eſtates in tail, it 
was introduivum novi juris againſt the- iſſue in tail. Re- 
ſolved, 7 Rep. 21. b. Trin. 41 Eliz. in ſcacc. in Lord 
Anderſon's cale. 

One P. was indebted to the Queen, and one /Y. was 
bound to P. in 1col. in which obligation Z/. did not 
mention his heirs; P. aſſigned the obligation in which 
IV. was bound to him, to the Queen, and upon this pro- 
ceſs was made againſt the heir of //, And it was held 
by the court, that inaſmuch as JF, did not oblige himlſelt 
and his heirs, that the heir by the death of the father was 
diſcharged: And if the aſſignment had been made in the 
life-time of the father, and then the father had died, the 
heir ſhould be diſcharged, but the ſon may be charged as 
executor or adminiftrator, &c, Sav. 2. Paſch. 22 Eliz, 
FLarren's caſe. | 

Se. 29. Provided, That the King may at his liberty 
demand his debts of any executors or adminiſtrators of 
any perſon indebted, if the executors, &c. bave aſſets. 

F. $8. was obliged to Sir Richard Cavendiſh, late trea- 
ſurer of the chamber to King Henry VIII. in 1001. 
who was indebted to the King, upon which proceſs was. 
made againſt thoſe who were tertenants of the ſaid 7. 8. 
tempore confettionis ſcripti pred* made to the ſaid Sir 
Richard. Per Manwerd Ch. B. "The tertenants are not 
chargeable in this caſe, but the heirs and executors. Per 
Shute ſecond Baron, If an obligation be made to the 
King, it ſhall be of the fame nature as a ſtatute ſtaple 
to all intents, by this ſtatute; but obligations made to 
other perſons to the uſe of the King, ſhall be executory 
againſt the obligor, his heirs, executors or adminiſtrators, 
and not againſt other perſons, but if F. N. be bound to 
F. S. and F. S. afligns this to Sir Richard Cavendiſh, and 
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he over to the King, no proceſs ſhall be mad 

which the court and all the clerks Far "un 
held, that if obligor, after the obligation made, yo 
makes feoffment of lands, 


reupon, 
d it way 


] , 
ſuch feoffees ſhall be hn_ 


bs ed 
otherwiſe it is of purchaſors before the obligati + 
caſe of the King. Sav. 12. pl. 33, Paſch. 4 joomggraley 
Sef?. 30. If the ſaid hereditaments ſhall be eviaed out 


of the poſſeſſion of ſuch perſons by juſt ti i 
_— m_ hereditments ſhall K n rexcD args 
aboveſaid; then all ſuch hereditaments ſhall j 
of = ſame debts. ve Kcquittes 
- Was indebted to the Queen, for the pa 

which debt certain lands, hg were the Ya ape ape 
ſaid B. at the time of the ſaid debt, were purchaſed hy 
one //, againſt whom and one C, and D. the aid B. _ 
hibited his bill in the Exchequer-chamber, praying, that 
the equity of the caſe might there be examined. Before 
any anſwer made FF. payed the debt, and then demandeg 
judgment if the court would hold further plea, inaſmuch 
as the cauſe of the privilege was determined, which is the 
debt due to the Queen, And it was held by the court, 
that upon this reaſon the court ought to diſmiſs the cauſe, 
and fo it was done. Sav. 15. pl. 39. Paſch. 22 Eliz, Sir 
Thomas Ragland v. Wildgoeſe. 

Sed? 31. If any perſon of whom any ſuch debt ſhall 
be demanded, ſhew in any of the faid courts ſufficient 
matter in Jaw, reaſon or good conſcience, why ſuch per- 
ſons ought not to be charged with the ſame, and the 
matter ſo ſhewed be ſufficiently proved, the ſaid courts 
ſhall have power to allow the proof and acquit all perſons 
ſo impleaded; any thing in this a&t to the contrary not- 
withſtanding. 

Sufficient matter in law] This proviſo does not give be- 
nefit only to him who has matter in good conſcience, but 
alſo to him who has good, perfe&t and ſufficient cauſe 
and matter in law, reaſon (and then comes) good con- 
ſcience; and without queſtion the firſt words, viz. cauſe 
and matter in Jaw ſhall extend to all the debts of the 
| King, and proceſs thereupon, as well at Common law 
as upon this att. And the concluſion of the ſaid branch 
does not make againſt it. For the ſenſe thereof was, 
that he ſhould plead matter in law or good conſcience, 
and that nothing contained in the ſaid act ſhould be an 
impediment thereto. Reſolved per ca. 7 Rep. 19. 6. 
Mich. 39 & 40 Eliz. in Sir Thomas Cecil's caſe. 

Scire facias iſſued againſt Sir I. H, as heir to M. H. 
his father, upon a recognizance acknowledged to King 
Edward VI. by the ſaid 7. H. the ſheriff returned 
ſeire fect, and upon his default judgment was given, And 
becauſe in truth he never was ſummoned, and had good 
matter, if he had had notice thereof, to plead in diſcharge 
of the recognizance acknowledged, all which he ſhewed 
in certain in a bill in Engh/b in the Exchequer-chamber ; 
upon which, upon conference had by anword and the 
other Barons, with the two Chief Juſtices, he was dif- 
charged of the faid recognizance. 7 Rep. 20. 4. in vir 
Thomas Cecil's cafe. As 3 Rep. Trin. 37 Eliz. Sir Wilkam 
Flerbert's caſe. | 

In law, reaſon or good conſcience] A. obtained of the 
King a Privy teal, whereby the forfeiture of certain re- 
cognizances for appearing at the ſeſhons, amounting IN 
the whole to 8007. was granted to her. And it was 
now made a queſtion, Whether the court might com- 
pound thoſe forteitures by virtue of their Privy ſeal which 
was granted before the Privy ſeal and grant to A.? And 
it was doubted whether the ſaid Privy ſeal did not take 
away and revoke the power given to the court 1n this 
particular? But it was held clearly per cur. That the 
court might upon good matter in equity diſcharge thele | 
debts by virtue of this ſtatute, And the caſe in queſtion 
ſeemed a hard caſe to the court, becauſe the party him- 


{elf was the cauſe why there was no appearance, by 
beating the party ſo heinouſly the very day before they 
ought to have appeared, that they were diſabled thereby 


to appear. Hard. 334. Mich. 15 Car. 2- in ſcacc. Mrs. 
Aſhe's caſe, | 

I/. put 1007. out at intereſt to the defendants 
and took bond in the name of one f who —_ 
felo de ſe, and now the plaintiff was re ieved again Tine 


PRE 


: n this truſt, in equity upon this ſtatute. Sed 
King hether this fatuts onda, to any equity againſt 
> King, otherwiſe than in caſe of pleas by way of diſ- 
qarge? But it was likewiſe decreed in this cauſe, that the 
Naintif ſhould be ſaved harmleſs from all others. Hard. 
f 6, Hill, 12 & 13 Car. 2. Sir William Hix v, The At- 
ob General and Sir William Cooper. : | : 
hnd the matter ſo ſhewed be ſufficiently proved] Scire 

rigs iſſued againſt T, the father, and 7. the ſon, to 

hew cauſe wherefore they did not pay to the King 10001. 
for the mean profits of certain lands holden by them from 
his Majeſty,-for which land judgment was given for him in 
the Exchequer, and the meine rates were found by inquiſi- 
{9n, which returned, that the ſaid meſne profits came to 
000. vpon which inquifition this ſcire facias iflued ; 
whereupon the ſheriff returned that T. the father was dead ; 
and T. the ſon now appeared, and pleaded that he took the 
profits but as a ſervant to his father, and by his command, 
znd rendered an account to his father for the ſaid profits, 
and alſo the judgment for the ſaid lands was given againſt 
his father and him for default of ſufficient pleading, and 
not for the truth of the fact ; and he ſhewed this ſtatute, 
which he pretended aided him for his equity : Where- 
upon the King demurred. Tanfield Ch. B. ſaid, that the 
matter in equity ought to be ſufficiently proved, and here 
is nothing but the allegation of the partys and the de- 
murrer of Mr. Attorney for the King ; and if the demurrer 
be in law an admittance of the allegation, and ſo a ſuf- 
ficient proof within the ſtatute, 1s to be adviſed upon ; 
and for that point the caſe is but this: A ſfcire factas 
iſſues out of this 'court to have execution of a recogni- 
zance, which within this a&t ought by pretence and alle- 
ation of the defendant to be diſcharged for matter in 
equity, and the defendant pleads his matter in equity, and 
the King ſuppoſing this not to be equity within this ſta- 
tute, demurs in law, whether that demurrer be an inſuffi- 
cient proof of the allegation within the ſtatute or not ? 
Adjornatur. Lane 51. Paſch. 7 Fac. in the Exchequer, 
Trallop's caſe. | ole 

$-. 33. This a& ſhall not take away any liberties be- 
longing to the dutchy and county Palatine of Lancafter, 

$:#. 34. Proceſs and executions for debts in the court 
of Exchequer ſhall be made in the Exchequer by ſuch offi- 
cer as hath been uſed, as by this act is limited. 

Stat. 13 Eliz. cap. 4. ſect. 1. enacts, T hat all the lands, 
tenements and hereditaments, which any accomptant of 
the Queen, her heirs and ſucceſfors, hath while he remains 
accountable, ſhall for the E 4g of the debts of the 
Queen, her heirs and ſucceſſors, be liable, and put in ex- 
ecution in like manner, as if ſuch accomptant had ſtood 
bound by writ obligatory (having the effect of the ſtatute- 
ſtaple) to her Majety, her heirs and ſucceſlors, for pay- 
ment of the ſame. | 

The Queen, by her letters patents, granted Catalla ut- 
lazatorum & felonum de ſe, within ſuch a precin& ; one 
who was indebted to the Queen is fel de ſe within the 
precint, It was the opinion of all the Barons, and fo 
ruled, that notwithſtanding the grant by the faid letters 
patents, the Queen ſha} have the goods for fatisfying her 
d:bt, 3 Le. 113. pl. 161. Hill. 26 Eliz. in the Ex- 
chequer. Anon. M9. 126, 127. S. C. between The Ducen 
and Bifbop of Sarum and Coxhead ; and there per Man- 
wad Ch, B. the patent does not extend to have the goods 
of ſelp de ſe againit the Queen for her debt, becauſe it 
wanted the words (/icet tangat nos ;) but he agreed, that 
if the lands of the felon be liable [ſufficient to anſwer] all 
the debt of the Queen, the court may in diſcretion take 
all the lands in extent, and Jeave the goods to the pa- 
tentee. And as to a petition of Coxhead, praying a diſ- 
Charge of the lands, &c. by him purchaſed of the officer 
debtor to the Queen, it was anſwered, that the land was 
ſubje&: to the Queen's extent for all arrears of receipts 
y his office received before the conveyance thereof, though 
the receipt be after the conveyance, and that by reaſon of 
this ſtatute ; but as to another office accepted after the 
conveyance of the land, the arrears of that ſhall not 
charge the land fo cohveyed. : 

B. L. having purchaicd a long term for years in the 
Lamb Tin, and of othe: houſes in St. Clement's pariſh, 
afterwards purchaſed the inheritance ; afterwards he be- 
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came receiver of North J/ ales, and having occaſion for 
$00 l. aſſigned over the term by way of mortgace to' 
7-S. Afterwards, on the martiage of EF, 7,. his fn, he 
ſettled the houſes in St. Clement's 
for life, remainder to E. L. his ſon, and the heirs of his 

body. There was iflue of the marriage a daughter, now 

the wite of P. after this B. L. mortgages theie houſes ta 

N. for 1800/, The King cx:cnds theſe houſes for the 

debt of B. L. N. gets an afligment of the extent, ard a 

Privy ſeal for the debt, Reſolved, 1ft, That by the {1a - 

tute of Queen Elizabeth the land and the real eitais of 
B. L. was bound and flood liable' to anſwer the King's 

debt, although he was not actually a debtor to the King, 

nor any extent againft him in ſeveral years after, 2d!y, 

That where a term is attendant on the inheritance, if the. 
King extends the inheritance, he ſhall have a right to the 

term ; but if it be a term in groſs, and aſligned before 

any actual extent, the aflignment will ſtand good, and the 
term not liable to the King's debt. '2'Yern. 389, 390. 

Mich. in Canc. Nichells v. Thaw and Porter; & al', & e 

contra. | 

Sef7. 2, 3. If this ſuper be not paid within fix ;nonths 
after the account paſt, the Queen, &c.” may ſell ſo much 
of his eſtate as will anſwer the debt, and the oycrplus of 
the fale is to be rendered to the accomptant or his heirs, 
by the officer that receives the purchaſe-money, without 
turther warrant. 

Upon this ſtatute divers doubts and queſtions were 
moved. 1ſt, It the debtor died, whether the land might 
be fold ? 2dly, When the account is determined after his 
death ? 3dly, When the accountant, after ' his becoming 
debtor, and in arrearages, makes feoffment, | or other 
eſtate over, or charges or incumbers the land, either to 
his iſſue, or others of his blood, to prevent the Queen's 
ſelling, or upon other conſideration, whether ſhe may (ell 
the land, the words of the aCt being make ſale, &c. of fo 
much of the lands, &c. of every ſuch accountant or debtor 
ſo found in arrearages, &c. and that the ſale ſhall be'good 
and available in law againſt the party accountant, and his 
heirs claiming as heirs, 4thly, If the: accountant was 
ſeiſed of land in tail, whether this land might be ſold to 
be good againſt the iſſue ; for the ouſting of which doubts 
the ſtatute of 27 Elz, cap. 3. was made; but this gives 
remedy only, that the land ſhall be fold after the death of 
the debtor, and when the account is made after his death, 
and therefore to remedy the other miſchiefs, the ſtatute 
29 Eliz. cap. 7. was made [But the ſame being only a 
temporary act is expired. ] 0. 646, Ec. pl. 895, An. 
[where part of the ſaid laſt mentioned act is ſet forth and 
explained, ] | > 

Se, 5. If ſuch accountant or debtor purchaſe lands in 
others names in truſt far their uſe, that being found b 


(mer alia) on himfelt 


office or inquiſition, thoſe lands alſo ſhall be liable to ſa- 
tisfy the debt in fuch manner as before expreſſed. 


Set. 6, Lands purchaſed by accountants fince the be- 
ginning of the Queen's reign, either in_their own names, 
or in the names of others in truſt for their uſe, ſhall be 
alſo liable to be fold for the diſcharge of their debts as 


aforeſaid, rendring the overplus to the accountant as be- 


fore. | 

$28. 9. Provided, That biſhops lands ſhall be only 
chargeable for ſubſidies or teaths, as they were before the 
making of this a, and not otherwiſe. IL 

Sea. 10. Neither ſhall this a& extend to charge any ac- 
countant, whoſe yearly receipt exceeds not 300 /. other- 
wiſe than as he was lawfully chargeable before this 
*  XTIND : 

$28. 11, 12. Neither ſhall this a& extend to ſuch ac- 
countants, as by order of their offices, and charge, imme- 
diately after their accounts paſt, are to lay out money 
again 3 ſuch as are Treaſurers of war, garriſons, navy, 
proviſion of 'viQtuals, or for fortifications or buildings, and 
the maſter of the wardrobe ; unleſs the Queen, &c. com- 
mand preſent pay. 


Sf. 13. Neither doth this a&t extend to ſheriffs, eſche- 


ators or bailifts of liberties, concerning whoſe. accounts 


the courſe remains the ſame that it was before. 


Sef?. 14. Lands bought of an accountant bona fide, 
and without notice of any fraudulent intent in the ac- 


countant, > diſcharged ; and if they be found by 


office, 


; 
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office, yet ſhall they upon traverſe be diſcharged without | 


livery, ou/ter le main or other ſuit. 

If a man is a receiver to the King, and is not indebted, 
but is clear, and ſells his land, and ceaſes to be receiver, 
and afterwards is appointed to be receiver again, and then 
a debt is contracted with the King, the former ſale is good. 
_ FR Med. 247. 29 Car, 2. in ſcacc. Attorney General 
v. Alfton. 

$22.15. The Queen, &c. being ſatisfied by ſale of 
lands, the ſureties ſhall be diſcharged for ſo much, and if 
any yet remain unpaid, the ſureties ſhall pay the reſidue 
ratably according to their abilities. ET, 

By 27 Eliz. cap. 3. ſeft. 2 The Queen, &c. may 
make ſale of the accountant's lands, &c. as well after his 
death as in his life-time, and as well where the account is 
made, and the debt known within eight years after his 
death, as where the account is made, and the debt known 
in his life-time. | 

Se. 3. Provided, that aftet the accountant's death, 
and before the lands be fold, a /cire facias ſhall be award- 
ed to garniſh the heirs, to ſhew cauſe why lands, &c. 
ſhould not be fold, £c. Whereupon, if the heir, upon 
ſuch garniſhment or two nihils returned, do not prove 
unto the court, that the executors or adminiſtrators of the 
accountant have ſufficient, then ten *'months after ſuch 
two nihils. or garniſhment returned, the land, &c. ſhall 
be fold and diſpoſed according to the ſtatute of 13 Elz. 
cap. 4. 

Sef. 4. Nevertheleſs, the heir's ſale b5na fide upon 
good conſideration before the ſcire facias awarded, ſhal] 
be good to him that is not conſenting to defraud the 
Queen, &c. | 

Se. 5, This ſtatute ſhall extend to all officers of re- 
ceipts and accounts to her Majeſty, and to no other. 

S2&. 6. If the debt grow in the courts of the dutchy or 
wards, a Privy ſeal ſhall iſſue out againſt the heir to ap- 
pear at a certain day, to ſhew cauſe, &c. when, if he ap- 
pears not, upon affidavit made that it was duly ſerved, an 
attachment with proclamation ſhall iſlue out againſt him, 
to be proclaimed in ſome open market in the county where 
he dwelt twenty days (at leaſt) before the return thereot, 
whereupon, if he appears not, the lands, &c. ſhall be ſold 
and diſpoſed as aforeſaid, 

Se&. 7, The heir's lands ſhall not be fold during his 
minority ; but at any time within eight years after his full 
age they ſhall be liable as aforeſaid. 

For more learning concerning the King's Prerogative, ſee 
4 Bac. Abr. and 16 & 17 Vin. Abr, zit. Prerogative. 

Prerogative court, (Czria prerogativa Archiepiſcopi 
Cantuarienſis,) Is the court wherein all wills are proved, 
and all adminiftrations taken that belong. to the Arch- 
biſhop by his prerogative ; that 1s, in caſe where the de- 
ceaſed had goods of any conſiderable value out of the 
dioceſe wherein he died ; and that value is ordinarily 5 /. 
except it be otherwiſe b compoſition between the faid 
Archbiſhop and ſome other Biſhop, as in the dioceſe of 
London it is ten pounds : And if any contention grow be-, 
tween two or more, touching any ſuch will or admini- 
ſtration, the cauſe is properly debated and decided in this 
court. The Judge whereof is termed Fudex curie Prero- 

gative Cantuarienſis, the Judge of the Prerogattve court of 
Canterbury. 
_ court, which is termed his Exchequer, but far inferior to 
this in power and profit. 4 Int. fol. 335: 

Pyerogative of the Biſhop of Can or 
Pork, (Prerogativa Archiepiſcopi Cantuarienſis ſroe Ebora- 
cenſis,) is an eſpecial pre-eminence that theſe ſees have in 
certain caſes above ordinary Biſhops within their pro- 
vince, of which, whoever deſires to receive more full in- 
formation, may read the book, intitled, De Antiquitate 
Britannice Eccleſie Cantuarienſis Hiſtoria, and eſpecially 
in the eighth chapter of that book, pag. 25. Cowell, 


edit. 1727» ; 
Pyesbyter, A prieſt. 74. tb. N: 
Ptesbyteratus Judacounm totius Angliae, Was a 


temporal office in Henry the Third's time, being the Cu/fes 
rotulorum or Controllerſhip of the Exchequer, for the 


Fews. Scaccarii Tudaiſmi neſtri. 
I 3. 7M. 3- 


The Archbiſhop of York hath alſo the like | 


fb. I. C1. 


ſearcher, ſurveyor, &c. (without any information) of an 


Clauf. 27. H. 3. ah 
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6 eld been we the He ey ha 
ſhop and prieſts, and other _ PETOy 19 we We 

nfned to th y, while the laity were 
co to the nave, or body of the church. 74, ;; 

Praeſcription, ( Preſcriptio,) Is a title ac wired b 
uſe and time, and allowed by the law, which bo b 
the memory of man. Kitchen, fol. 104. ſaith thus —_ 
(cription is, when for continuance of time, Ultra © 6 
riam hominis, a particular perſon hath Dry rig wa 
againſt another particular perſon ; with whom a rec "T2 
lib. 4+ f. 32. and Co. on Lit, f- 140. But as ag wy hoe 
law, 1o likewiſe in the Common, Preſcription may be ou 
ſhorter time, at leaſt in ſome ſpecial cates, As for e BE 
ple, where the ſtatute 1 H.8. cap. 9. ſaith, That 6:0 
tions popular muſt be ſued within three years after ho 
offence committed : And the flat. 7 H.8, 3. that k : 
years being paſt after the offznce committed in one caſe 
and one year in- another, no ſuit can be commenced 
And the /tat. 31 Eliz. cap. 5. ſaith, That all aRions bc 
brought upon a ſtatute, the penalty whereof belongs to the 
King, ſhall be brought within two years after the offence 
committed, or elſe be void: And the fat. 39 Eliz. c. 1 
ſaith, That aQions brought after two years by any com- 
mon perſon, or after three years by the King alone for 
decay of huſbandry, ſhall be of force : W hoſoever of- 
tendeth againſt any ſuch ſtatute, and eſcapes unqueſtion- 
ed for two years, or three, (of the two latter of the three 
forementioned ſtatutes, ) may juſtly be faid to have pre- 
ſcribed againſt that ation. The like may be faid of the 
{tatute made 23 £1. cap. 1. which faith, "hat all offences 
comprized in that itatute, made in the thirteenth year cf 
Eliz. cap. 2. are inquirable before both ju/tices of peace 
and affife within a year and a day after the offence com- 
mitted : Alto the title that a man obtaineth by the paſſing 
of five years, after a fine acknowledged of any lands or 
tenements, may juſtly be ſaid to be obtained by preſcrip- 
tion, And whereas the ſtatute made 8 R. 2, cap. 4. ſaith, 
That a judge, or clerk, convicted for falſe entring of pleas, 
may be fined within two years ; the two years being paſt, 
he preſcribeth againſt the puniſhment of the ſaid flatute : 
And whereas the ſtatute 11 ez. 7, ſays, That he who 
will complain of maintenance or embracery, whereby per- 
Jury is committed by a jury, mult do it within ſix days 
thoſe ſix days ended, the parties preſcribe : And divers other 
ſtatutes have the like limitation of time, whence may ariſe 
a like pra. Cowell. See Cultam, and 17 Vin. 
Abr, tt, Preſcription, | 

Preſentation, (Pre/entatio,) Is uſed properly for the 
act of a patron, offering his clerk to the biſhop to be in- 
ſtituted to a benefice of his gift ; the form whereof ſee in 
Reg. Orig. fol. 322. And preſentee is the clerk who is (0 
preſented by the patzon, Cowell, edit. 1727. 

The examination of a clerk preſented to-a benefice, be- 
ongs to the ordinary, Art. Cler. g Ed. 2. Jt. 1.c. 13. 

he King's preſeatmeats in another's right relealed, 25 

Ed. 3. fl. 3- c1. | 

A limitation of the King's preſentment in another's 
right, to three years before the preſentment made, by 14 
Ed. 3. fl. 4. c. 2. repealed, 25 £4. 3. ff. 3. c. 2. | 

The King's title to preſent in another's right, to be 
examined, 25 Ed. 3. /l. 3. co. 3 | 
The ordinary or his clerk may counter-plead the King's 
title, 2.06 4 he 3. 6-7: | 

The King's preſentee ſhall not be admitted to a bene- 
fice that is full, until it be recovered by law, 13 R. 2+ 


An incumbent put out by the King's preſentee may pur- 
ſue his remedy at any time, -4 H, 4. c. 22. See Advow: 
ſon, Benefice, and 17 Yin. Abr. tit. Preſentation, 

Preſentment, Is a mere denunciation of the 
themſelves, or ſome other officer, as juſtice, con 


1urors 
fable, 


offence inquirable in the court whereunto it is preſented. 
Lamb. Eiren. lib. 4. pag. 407. : ho 

Preſident, (Pre/zs,) In a legal ſenſe denotes the King's 
Lieutenant in a province or funRion z as the Preſident of 
Wales, York, Berwick, &c. Pe 


© Wh 


Touncil, Relates to the funQion 
-f the perſon, the fourth great officer of ſtate : 
He is- as ancient as the reign of King Fohn ; and hath 
ſometimes been called Prinapalis Conflcarins and other 
mes Capitalis Confuliarius, The office of Preſident of 
the Council was ever granted by letters patent under the 
Great ſeal durante beneplacito.z and this officer js to at- 
tend upon the King, to propoſe buſineſs at the council 
table, and report to his Majeſty the tranſations there : 
Alfp he may aflociate the Lord Chancellor, Treaſurer 
and Privy ſeal, at naming of ſheriffs ; and all other as 
limited by any ſtatute to be done by them. 21 Hen. 8. 


gre oth 


: Preſident of the weavers, There is mention of a 
Preſident of weavers of Kidderminſter ftuffs, Stat. 22 & 
23 Gar. 2. cap. I. ; 

drefling, For ſea ſervice. See Sta-men, 

beet s uſed for a duty in money to be paid by the 
fheriff upon his account, in the Exchequer, or for money 
Jeſt, or remaining in his hands. 2 & 3 Ed. b. cap. 4. 

Preſtation-money, (Preftatio, a paying or perform- 
ing) Is a ſum of money paid by archdeacons yearly to 
their biſhop Pro exteriore juriſdittione Et fint quieti a 
preſtatione Auragu, Cart, H. 7. Burgenſ. Mount-Gomer. 
Preflatio was allo anciently uſed for purveyance. See Philip's 
book on that ſubject, pag. 222. And ſee Spiritualities. 

Preſt-money, Is fo called from the French word pref, 
thac is, promptus, expeditus, for that it binds thoſe that re- 
ceive it, to be ready at all times appointed, being meant 
commonly of ſoldiers. 18 H. 6. 19. 7 Hd. 7.1. 3.8. 5. 
and 2 Ed. 6. 2. ; ; 

Preſumption, ( Preſumptio,) Is a ſuppoſition,. opinion 
ot belief previouſly formed ; and is of three ſorts ; 1. Vi- 
olent, which is many times a full proof; as if one be 
killed in a houſe, and a man is ſeen to come out of the 
bouſe with a bloody ſword, and no other perſon was at 
that time in the houſe ; this, though but preſumption, is as a 
proof. 2. Probable, which hath but a ſmall effect.” 3. Le- 
vir, ſeu temeraria, which is of no prevalence at all: So 


in caſe of a charter of feoffmient, if all the witneſles to | 


the deed be dead ; the wiolent prganpenss which ſtands 
for a proof, is continual and quiet poſſeſſion. Co. on Lit. 
bb. 1. c. 1. ſet. 1. Preſumptio fat in dubio, it is doubt- 
& of, yet accounted Veritatis comes, quatenus in contra- 
rium nulla eft probatio, ut regula je habet, flabitur pre- 
fumptio donec probetur in contrarium. Cowell, edit. 1727. 
If the aides ſon be beyond fea at the death of the an- 
ceſtor, and the youngeſt enters into the land, he is not 
accounted in law a difſeiſor ; becauſe the law preſumes, 
that he preſerves the poſſeſſion for his brother ; but if upon 
is brother's return he keeps him out of poſſeſſion, then the 
law looks upon him as a diſſeifor, Per Doderidge. Lat. 68, 
Paſch. 1 Car. in Mayow's caſe, ET | 
Where the law intruſts perſons, as (juſtice of peace) 
with the execution of a power, the court ought to give 
credit to them in the execution of that power 3 though 
if they make a falſe return whereby the party and juttice 
ae abuſed, they may be puniſhed, 
3G. B. R, The Duten v. Simpſon. 
Pretender, How attainted, 13 //, 3. c. 3. {ed 1. Aſ- 
(ting his right puniſhed with premunire, 7 & 8 Will, 3. 
e 27. ſeft. 2. 6 Ann.. c. 7. ſet. 2. Correſponding with 
kim, or his ſons, treaſon, 13 . 3. c. 3. ſeft. 2. 17 Gee. 
2. c, 39.: Securing his perſon on his landing, or attempt- 
ing to land, how rewarded, 1 Geo. 1. /t. I. c. 1, fett. g. 
& ft. 2. c. 13. ſef?. 28, 29. eb 
Pretenſed right, or title, (F=s pretenſum,) Is where 
one is in poſſeſſion of lands or tenements, and another who 
is out, claims it, and ſues for it , here the preten/ed right 
and Pint is ſaid to be in him who _ ger ns and ſue. AY 
retium ſepulchy, Are thoſe goods which accrue to 
Church in ads yet is buried. Cowell, edit, 1727. 
Piice, See Ualue, | b'F.- 54.8 £4 of of 
. Paide:gavel, In: the lordſhip of Rodeley,” in the county 
of Glouceſter, is uſed and paid unto this day, as arrent. to 
the lord of the minor by certain tenants, in duty and 
acknowledgment to him, for their liberty and privilege 
of fiſhing in the river Severn for lampreys ; prid, tor 


12 Med. 382. Hill. | K 
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| brevity, beirig the laſt ſyNable of lamprid (as th 
anciently called) and gavel, a rent, or tribute, 
| Hliftory 0 the gavelkind, cap. 9. fal. 112, 11 

Puelts, See Papiſts, Retuſants, Rome, | 

Pumage, ls a duty due to the mariners and failors 
for the loading of. any ſhip at the ſetting forth from any 
haven, (mentioned in fat. 32 H, 8. cap. 14.) which in 
ſome places is a penny in the pound ; in others ſix-pence 
for every pack, .or bale, or otherwiſe, according to the 
cuſtom of the place. 

Pumicezius, The firſt of any degree of men ; but 
ometimes it ſignifies the nobility. Primicerios totius An 
gliz were the nobility of England. Mon. 1 tom, p. 838. 

Pumier feiſin, (Prima ſeiſma,) The firſt poſlimion, 
or ſetjin, was heretofore uſed as a branch of the King's 
prerogative, — he had the firſt poſſeſſion, that is, 
the entire profits for a year of all the lands and tene- 
ments, whereof his tenant (that held of him in capite) 
died ſeijed in his demeſne as of fee, his heir beins then 
at full age, until he do his homage, or if under age, un- 
til he were of age. Staundf. Prarog, cap. 3. and Bratton, 
lib. 4+ traft. 3. ©. 1. But all the charges ariſing by pri- 
—_— are taken away by the ſtatute 12 Car. 2. c. 24 

umogeniture, (Primogenitzra,) The title of an 
elder brother in the right of his birth : The reaſon of 
which C9. upon Lit. ſays, is, Dui prior oft tempore, po- 
tror eft jure; affirmirig moreover, That in {Xing Alfred's 
time, knights fees deſcended to the eldeſt fon ; for that by the 
diviſion of ſuch fees between males, the defence of the realm 
might be weakened. And Judge Dederige in his treatiſe of 
nobility (ſaith, pag. 119. it was ancizntly ordained, That 
all knights fees ſhould come unto the eldeſt ſon by ſuc- 
ceſhon of heritage, whereby he ſucceeding his ancefiors in 
the whole inheritance, might be the better enabled to main= 
tain the wars againit the King's eneniics, or his lords x 
And that the ſocage ſhould be partible among the male 
children, to enable them to increaſe into many families, 
for the better furtherance in, and increaſe of huſbandry. 
Cowell, edit. 1727. | | | 

Pynce, (Princeps,) Is ſometimes taken at large for 
the King himſelf, but more properly for the King's eldeſt 
ſon, who is Prince of Wales, as the eldeſt fon to the 
French King is called Dauphine, both being born princes. 
Ferne's Glory of Generojity, pag. 138. Before Edward the 
Second, who was born at Carnarvon, and the firſt Engliſh 
Prince of //ales, the King's eldeſt fon was fliled Lord 
Prince, WY" Prerog. cap. 22. fol. 75, See 27 H.8. 
c. 26. and 28 H.8. 3, And Stowe's Annals, p. 303. But 
Prince was a name of dipnity long before that time in 
England; for in a charter of King Offa, after the biſhops 
had ſubſcribed their names, we read /Irordarus Patritins, 
Binnanas princeps 5 and afterwards the dukes ſubſcribed 
their names. And in a charter of King Edgar in Mon. 
Angl.tom. 3. pag. 302. Ego Edgarus Rex rogatus ab epiſ- 
copa meo Deorivalfe, & principe meo Alfredo, &c, And in 
Matt. Pari/. pag. 155. Ego Halden princeps Regis pro vi- 
ribus aſſenſum prebeo, & ego Tutketillus dux conceds. See - 
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mg. 
Principal, (Principalium,) An heirloom, which ſee. 
It was allo ſometimes uſed for a mortuary, or corſe-preſent 
ltem lego equum meum vocatum le Bay-Gelding ut of- 
feratur ante corpus meum in die ſepulturg mea, nomine 
Principalii, Ut. volun. Fohannis Marclefield. 9 Hen. 5, In 
Urchenfield, in the county of Hereford, certain princi- 
pals, as the beſt beaſt, the beſt bed, beſt table, &c. paſs 
to the eldeſt child, and are not liable to partition. Alſo 
the chief perſon in ſome of the inns' of Chancery is called 
principal of the houſe. Cowell, edit. 1727. | 

Principal and acceſſary, The principal is the perſon 
who aCtually commits any crime ; and the acceſlary is 
he who is affiſting to him in the doing thereof. 2 Lt, 
Abr. 355. | | 

It ſeems to' have been always an uncontroyerted 
maxim, That'there can be no acceſfari-s in high treaſon, 
or treſpaſs; alſo it ſeems to have been always agreed, That 
whatſoever will make a man an'acceſlary before in felo- 
ny, will make him a principal in high treaſon and treſ- 


paſs; as' battery, riot, rout, forcible entry, and even in 
| forgery 
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forgery and petit larceny. And therefore, wherever a man 
commands another to commit a treſpaſs, who afterwards 
commits it in purſuance of ſuch command, he ſeems by 
neceſſary conſequence to be as guilty of it, as if he had 
done it himſelf; from whence it follows, That being in 
judgment of law a principal offender, he may be tried and 
and found guilty, before any trial of the perſon who actu- 
ally did the fact. 2 Haw. P. C. 310. 

It ſeems agreed, that whoſoever agrees to a treſpaſs on 
lands or goods done to his uſe, thereby becomes a princi- 
pal in it. But that no one can become a principal in 
treſpaſs on the perſon of a man by any ſuch agreement : 
Alſo it ſeems agreed, that no one ſhall be adjudged a 
principal in any common treſpaſs, or inferior crime of 
the like nature, for barely receiving, comforting and con- 
cealing the offender, though he know him to have been 

uilty, and that there is a warrant out againſt him, which 
b reaſon of ſuch concealment cannot be executed. And 
if he cannot be puniſhed as a principal, it is certain that 
he cannot be puniſhed as an acceſlary ; becauſe in ſuch 
offences, all who are puniſhed as partakess of the guilt 
of him who did the fact, muſt be puniſhed as principals 
in it, or not at all. Yet if a man knowing that there 
is a warrant againſt ſuch offender, adviſe and perſuade 
him to abſent himſelf, perhaps he may be indiCtable for 
a contempt of the law in hindering the due courſe of 
juſtice. 2 Hawk. P. C. 311. See Afcellary, and 2 
Hawk, P. C. 311 —326. 

Printing. See Books, 

Prints, Property of engraved prints ſecured, 8 Geo. 2. 
C&. 13, 

rior, Was he who was firſt in dignity next to the 
abbot. Cowell, edit. 1727. 

Priority, (Prioritas,) Signifies an antiquity of tenure, 
in compariton of another not ſo ancient, as to hold by 
priority, is to hold of a lord more anciently than of an- 
other. - Old Nat. Brev, fel. 94. So, to hold by pe/terio- 
rity, is uſed in Staundf, Prerog. cap. 2. fol. 11. And 
Crompton in his Furiſd. fol. 117. uſeth this word in the 
ſame {ignification. The lord of the przority ſhall have 
the cuſtody of the body, &c. And fel, 120. If the tenant 
hold by priority of one, and by poſterrority of another, &c. 
To which effeR, ſee alſo F. N. B. fol. 142. 

Priority of debts and ſuits. A prior ſuit depen- 
ding may be pleaded in abatement of a ſubſequent action 
or proſecution. A prior mortgage ought to be firſt 
paid off, and debts firſt due ſhould be firſt ſatisfied ; for 
as the firſt creditor advances his money before his 
| debtor is incumbered, it is but reaſonable he ſhould be 
paid his debt before the diſcharge of the ſubſequent in- 
cumbrances : But debts firſt due muſt likewiſe be firſt 
proſecuted ; otherwiſe in ſome caſes priority will not be 
allowed. Comp. Attorn. 120. There is no priority of 
time in judgments ; for the judgment firſt executed ſhall 
be firſt paid. 

It ſeems agreed, that wherever any ſuit on a penal 
ſtatute may be ſaid to be aQuually depending, it may be 
pleaded in abatement of a ſubſequent proſecution, being 
expreſsly averred to be for the ſame offence. Neither 
will it be any exception to ſuch a plea, that the offence 
in the ſubſequent proſecution is laid on a day different 
from that in the former. Neither doth a miſtake in ſuch 
a plea of the very day, whereon the ſuit pleaded as prior 
was commenced, ſeem to be material on the iſſue of nul 
ziel record, if it appear in truth to have been commenced 
before the other, and for the ſame matter. And if two 
informations be exhibited on the very fame day, it ſeems 
that they may mutually abate one another, becauſe there 
is no priority to attach the right of the ſuit in one in- 
former more than in the other. Alſo it ſeems that an 
information or bill the ſame day that they are filed, may 
be ſo far ſaid to be depending before any proceſs ſued up- 
on them, that they may be pleaded in abatement of any 
- other ſuit on the ſame ſtatute. And from the ſame read 
ſon it ſeems alſo, that a writ of debt may be ſo pleaded 
after it is returned ; becauſe then it ſeems to be agreed, 
that it may be properly ſaid to be depending ; and whe- 
ther it may not alſo be ſo pleaded before it be returned, 
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ſeems queſtionable ; becauſe according to for: 
« I | g to ſome onin; 
a writ may be ſaid ' Opin1 
> Hank Þ. X on he be depending as ſoon as purchaſed, 


Prior etual, or dative and 
tioned in | roigs Ric. 2, cap, 4. and 697"; wag 
Prior of St. Fobn's of Feruſalem, who a pt: T. Lord 
Angliz. 26 H. 28. cap. 2. Seen: Sory 
Priors aliens, (Priores alieni,) Were reliviou 
born in France, and governors of religious houſes 
for outlandiſh men here in Zngland, who were b Ki 
Henry the fifth, after his conqueſts in France & w.. 
no good members for this land, and therefore fi - - 
them 3 whoſe livings afterwards were by Kin mw -n 
the Sixth, given to other monaſteries and houſes learn? 
ing. Stow's Annals, page 582. and 1 Hen, 5. cap. an 
a_—_— to = — of thoſe two famous colleges 
called the one King's College in Cambrid, . 
2 Par, Inſt, fol. >. by , 97 99 Wn Foka, 
Priſage, Is that cuſtom or ſhare that bel 
King, out of ſuch merchandize as are taken at fea þ 
way of Jawful prize. Anno 13 El. cap. 5. Priſagium + 
jus priſas capiendi, vel ipſe aftus, /f 
Priſage of wines, (mentioned in ſtat. x He. 8. us, 
5.) Is a word almoſt out of uſe, being now called butler 
age (becanſe the King's chief butler receives it). It is a 
cuſtom whereby the prince challengeth out of every bark 
laden with wine, containing leſs than forty tun, twa 
tun of wine; the one before, the other behind the maſt 
at his own price, which is twenty ſhillings a tun; yet 
this varies according to the cuſtom of the place: F «i 
Boſton, every bark laden with ten tuns of wine or above 
pays priſage. See Butlerage, and Calthrop's Reports f 
20. and 4 Par. In. Fd 0, $i 
| Prile, (Pri/a, From the French prendre, capere,) 
Signifies in our ſtatutes the things taken of the King's 
1ubjects by purveyors, Anno 13 E. 1. cap. 7. and 28 E, 
I. flat. 3. cap. 2. Tt ſignifies alſo a cuſtom due to the 
King, 25. 1. cap. 5. Reg. Orig. f. 117. 
riſon, (Priſona) Is a place of reſtraint for the ſafe 
cuſtody of a perſon to anſwer any aCtion perſonal or cri- 
minal : And here we are to note ; That this /alva cu/todia 
muſt only be cu/todia, non pena ; for carcer ad homines cuſe 
todiendos, non ad puniendos dari debet. Co. on Lit. lib, 3, 
cap. 7. fect. 438. See Goal, Priloner, 
riſoner, ( Priſonarius, captivus, from the French 
priſonnier,) Yjonifies a man reſtrained of his liberty up- 
on any action, civil or criminal, or upon commandment : 
And a man may be a prij-ner upon matter of record, or 
matter of faft, Priſoner upon matter of record is hes 
which being preſent in court, is by the court committed 
only upon arreſt, be it by the ſheriff, conſtable, or other, 
Staundf, PI. Cor. lib. 1. cap. 33. f. 34 & 35: 
None ſhall be impriſoned but by lawful trial, &c, or 
by the law of the land, 12. C. 9g H. 3. c. 29, 
A debtor in execution upon a ſtatute merchant, ſhall 
be found in bread and water, St. de Mercator”, 13 £4. 1, 


Are men « | 


S men 
erected 


ongs to the 


reaking of priſon ſhall not be capital, unleſs the of- 
fence for which he was impriſoned was ſo. St. de Frang, 
Pri. x Ed. 2. ft. 2. 
oalers ſhall take no fee of perſons committed on the 
ſtatute of labourers, 12 R. 2. c. 9. 
A priſoner in the Fleet may be charged with an aQtion 
in the Common Pleas 7 Habeas corpus ad refpondendum, 


13 Car. 2. /t. 2. c. 2. 

Priſoners not to be charged with liquor without their 
conſent, 22 & 23 Car, 2. c. 20. /. 9. 

Felons and priſoners for debt to be kept apart, 22 & 
23 Car. 2. c. 20. f. 13. 

Declarations may be delivered againſt priſoners in cuſ- 
oy or any ſheriff, 4 & 5 FF. & MM. c. 21. | 
| Declarations againſt priſoners may be deliyered to the 
turnkey, 8 & 9 IV. 3. c. 27. /. 13. 

_— for extorting chamber rent, 8 & 9 M. 3. < 
27. /« 14. | 

Againſt reſcues in pretended privileged places, 8 & 9 
W. 3 c. 27. f. 15. 
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Keeper 
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Keeper of a priſon permitting a clandeſtine marriage, | 
þrfeits 100 1. 10 Ann. c. 19. f. 176. | 

Penalties on refiſting the execution of proceſs in the 
Mint in Southwark, 9 Geo. 1. c. 28. 

In Wapping) Stepney and other places preſented by the 
Grand jury, 11 Geo. I. C 22. 

Priſoners to have liberty to ſend: for victuals, and pro- 
vide their own bedding, E&fc. 2 Geo. 2. c. 32. /. 3. 

Tables of fees to be hung up, 2 Geo. 2. c. 22. |. 4. 

Tables of gifts to be hung up, &c. 2 Geo. 2. c. 22. 


'brifoners in execution for leſs than roo 7. to be diſ- 

harged upon petition, 2 Geo. 2. c. 22. ſ. 8. 3 Geo. 2. 
pn 29 Geo. 2. c. 28, Muſt petition before the end 
of the firtt term, 8 Geo. 2. c. 24. /. 2, Their oath, 21 
Geo. 2. G33: þo 2+ | 

The crown to grant the wardenſhip of the Fleet du- 
ring the life of Thomas Bambridge, 2. Geo. 2. c. 32. 

For building a gaol for the weſtern diviſion of Kent, 9 
"C8; 3.622: © - 

The Money for the King's Bench and Marſhalſen pri- 
foners, to be paid by the treaſurers of the counties, and 
inforced by rule of the King's Bench, 11 Geo, 2. c. 2. 
12 Geo. 2. c. 29. ſeft. 23. 

No attorney in priſon ſhall commence any ſuit, 12 


Geo. 2. c. 13. /- 9 & 10, 
Regulations of priſons and impriſonment in Scotland, 


20 Geo, 2. c. 43. f. 18. 

The power of appointing the Marſhal of the King's 
Bench, reveſted in the crown, 27 Geo. 2. c. 17. 

Perſons retailing ale, &c. in priſons to be licenſed, 29 
Geo, 2. 12. f. 20. 

Priſoners not to be carried to taverns, &c, 32 Geo. 2. 


e. 28, 
Priſoners for leſs than 1007. how to be diſcharged, 


32 Geo. 2. c. 28. /. 13. 

Priſoner compelled to deliver his efteAs, 32 Geo. 2. c. 
28. /. 16. 

Ruling to aſſign his effects may be tranſported, 32 
Geo. 2. c. 28. /. 17. 

iſon-breaking. See Gaol, 
rivateers, Directions for trying offenders by courts 

marſhal, 17 Geo. 2. c. 34. /. 26. 

Going into ports in the Britiſh colonies, ſubje& to the 
laws there, 29 Geo. 2. c. 34. /. 3L, 

Offences on board privateers, puniſhable as on board 
the King's ſhips, 29 Geo. 2. c. 34. /. 33 

Crimes to be tried by a court marſhal of the King's 
ſhips, 29 Geo. 2. c. 34+ f. 34- | 

Farther regulations of privateers, 32 Geo. 2. c. 25. 

Prizes to belong to owners and captors, 32 Geo. 2. c. 
'25. ſeft. 2. See Prizes. - | 

Privation, (Privatio,) A bereaving or taking away, 
moſt commonly applied to a biſhop or reftor of a church, 
when by death, or other act, they are deprived of their 
biſhoprick or benefice. See Deprivation, and Co. on L:t. 
« 329. 
7 Þrivement enſient, Is where a woman is with child 
by her huſband ; but not quick with child. /cod's Infl. 
662. 

Privies, See Privy. nin, 

Privilege, (Privileg:ium,) Is defined by Cicero in his 
oration pro domo ſua, to be lex privata homini irrogata. 
It is, ſays another, Jus ſingulare, whereby a private 
man, or a particular corporation is exempted from the 
rigour of the Common law. It is ſometimes uſed in the 
Common law for a place that hath ſome ſpecial immu- 


nity. Kitchin, fol. 118. Privilege is either perſonal or | 65 


real: A perſonal privilege is that which is granted to 
any perſon either againſt, or beyond the courſe of the 
Common law: As for example, A member of parlia- 
ment may not be arreſted, nor any of his ſervants, du- 
ring the ſitting of the parliament ; nor for a certain time 
before and after. A privilege real is that which is gran- 
ted to a place, as to the univerſities, that none of either 
may be called to Ye/imin/ler Hall, upon any contract 
made within their own precins, or proſecuted in other 
courts : And one belonging to the court of Chancery cannot 
be a in any other court, certain caſes excepted ; and 
oL. Il, 
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if he be, he may remoye it by writ of privil 7 
ded upon the fatto 18 E. 3. fo amet, yy” 

Privilege is an exemption from ſome duty; burthen or 
attendance, to which certain perſons are intitled, from a 
ſuppoſition of law, that the ftations they fill, or the of- 
hces they are engaged in, are ſuch as require all their 
time and care; and that therefore without this indul- 
gence 1t would be impracticable to execute ſuch offices to 


that advantage which the publick g00d 
putt g pubiick good requires. 4 Bace 


I. Of privilrge in ſuits allowed officers and attendants in 
the courts of juſtice. 


2. Of the privilege of peers and members of parliament. 


 3- Of the proceedings in courts by and againſt perſons in= 
titled to privilege of parliament, J waiſt perf, 


I. Of privilege in ſuits allowed officers and attendants in 
the courts of juſlice, 


The officers, miniſters and clerks of the courts iti 
IVeſtmin/ier- Hall are allowed particular privileges in re- 
ſpect of their neceſſary attendance on thoſe courts ; they 
are regularly to ſue and be ſucd in the courts thev reſpec- 
tively belong ro, aud cannot, except in certain cafes, be 
impleaded elſewhere 3 which privilege ariſes from a ſup- 
poittion of law, that ihe buſineſs of the court or their 
clients cauſes would ſuffer by their being drawn into an- 
other, than that in which their perſonal attendance is re- 
quired, : Inj. 551. 4 Int, 71. FVaugh. 154, Dyer 

. a, þl. JO. 

Anderſon Ch. J. of C. B. brought treſpaſs by bill for 
breaking his houſe in the city of Zeorc/ter, againſt a ci- 
tizen of the ſaid city ; the mayor and commonalty came 
and ſhewed a charter granted by Edward VI. and deman- 
ded conuſance of pleas; but it was refuſed, becauſe the 
privilege of that court, of which the plaintiff was a 
chief member, is more ancient than the patent ; for the 
juſtices clerks and attornies of this court ought to be here 
attending to do their buſineſs, and ſhall not be impleaded 
or compelled to implead others elſewhere ; and this pri- 
vilege was given this court upon the original ereion of 
it. 3 Leon. 149. Lord Anderſon's caſe. 

An attorney ſo long as he remains on record, ſhall 
have his privilege ; and therefore where it was moved, 
that F. S. ſhall put in ſpecial bail, being an attorney at 
large, and having diſcontinued his praftice, the court 
ſaid, that attornies at large have the ſame privilege with 
the clerks of the courts, and are to appear de die in diem ; 
and they were not ſatisfied that he had diſcontinued his 
practice. Bro. tit. Attorney 67, Tit. Bill 24. 1 Vent, 1. 
Sir John How v. Walley. 

But where F. $. was arreſted in B, R. and after the 
arreſt he procured himſelf to be made an attorney of C. B. 
and prayed his privilege, it was diſallowed, becauſe it 
accrued pendente lite, 2. Rol. Rep. 115, 


' In debt againſt the warden of the Flzez, by bill of pri- 


vilege, he refuſed to appear ; the court doubted how they 
could compel him, as they could not forcudge him the 
court, he having an inheritance in his office ; but it be- 
ing ſurmiſed that he made a leaſe of his office, it was held, 
that he ſhould not have his privilege, for that the leſſee, 
and not he, was the officer during the leaſe. 2 Leon. 173. 
Gittinſon v. Tyrrel. 

So if the marſhal of B. R. grants his place for life ; 
the grantor has no privilege during that time. 1 /Yert. 


A clerk of B. R. was ſued in an inferior court for a 
debt under five pounds, and had a writ of privilege allow- 


ed; for the ſtat. 21 Fac. 1. cap: 23. never intended to 


take away the privilege of attornies. Palm. 403. 

In the court of Exchequer there are three ſorts of privi- 
lege : 1ſt, As debtor. 2dly, As accountant, 3dly, As 
officer. Hard. 365. OY 

F.S. was ſued in an action of battery in London, 
which he removed into B. R. and afterwards prayed his 
privilege in the court of Exchequer ; and upon the puiſne 
Baron's comng into court, and bringing the red book of 

Rn” - | the 
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the Exchequer, which ſhewed that he was an eſcheator, | 


and fo an accountant to the King, the privilege was al- 
lowed. Ney 40. Waldron v. Winroll. 

If one holds of the Queen as of her manor, he ſhall 
not have the privilege of the Exchequer for that cauſe ; 
but if the King grants tithes, and thereupon reſerves a 
rent nomine decime, and a tenure of him, there he ſhall 
have privilege. 2 Leon. 21, Lightfoot v. Butler, 

On a l/atitat's being ſued out againſt the commiſſioners 
of the Treaſury, the puiſne Baron of the Exchequer came 
into the court of B. R. and brought into court the red 
book of the Exchequer, which. is deemed a record in that 
\ court ; and thereby it appeared, that the Treaſurer had 
privilege of being ſued only in that court ; and the pa- 
tent being produced in court which conſtituted the defen- 
dants, &c. and granted them the office of Treaſurer of 
England, their privilege was allowed them without put- 
ting them to bring a writ of privilege ; the court groun- 
ding themſelves on the record before them. 2 Show. 299. 
Lampen v. Sir Edward Deering, & al. _ 

It hath been held, that the Treaſurer of the navy is 
eo tþſo an accountant z and that an accountant's privilege 
will hold againſt a ſpecial privilege in another court, as 
officer of the court or otherwiſe ; though it be not al- 
leged, that ſuch an accountant 1s entered upon his ac- 
count; for that every. accountant may be attached by 
the court to make up his account, and muſt attend for 
that purpoſe de die in diem. Hard. 316. See Moor 753. 
2 Inſt. 23, 551. Bro. Privilege 16. 

In debt in B. R. againſt F. S. he pleaded to the juriſ- 
diction, That none of the privy chamber ought to be 
ſued in any other court, without the ſpecial licence of 
the lord chamberlain of the houſhold, and that he was 
one of the privy chamber ; on demurrer to this plea, the 
court over-ruled it with great reſentment, and awarded 
a Reſpondeas ouſter. Raym. 34. 1 Keb. 137. Barrington 
v. Venables. 

It was agreed in Serjeant Scrogg's caſe, That the pri- 
vilege of the court of C, B. which Serjeants claimed, 
extended only to inferior courts, not to the courts in 
Weſtminſter-Hall ; and that he may be ſued in any of 
theſe, becauſe he is not confined to that court alone, but 
may praCtiſe in any other court; but it is otherwiſe 
as to attornies or philazers, who cannot practiſe in their 
own name in any other court but ſuch as they reſpeQtively 
belong to; and that therefore a Serjeant at law is to be 
ſued by original, and not by bill of privilege. 2 Lev. 129. 

3 Keb. 42. Moor 296. S. C. 

So in ation by bill brought in C. B. againſt a Serjeant 
at law, for work done, he pleaded that he ought to have 
been ſued by original, and not by bill ; and on demurrer, 
the court held, that the caſe of a ſerjeant and prothono- 
tary's clerk were upon the ſame foot, neither of them 
being bound to perſonal attendance, as prothonotaries 
and attornies were ; and that therefore he ought to have 
been ſued by original, and accordingly gave a judgment 
for the defendant. Trin. 7 Geo. 2. Serjeant Girdler's caſe, 

F. $. being arreſted by a writ out of C. B, brought 
his writ of privilege as clerk of the crown office ; but it 
appearing that he was only a clerk to Mr. Hard (clerk 
of that office) and not an immediate clerk of the office, 
a ſuperſedeas to the writ of privilege was granted on mo- 
| tion 3 the court having agreed, That he had no more 
privilege than an attorney's clerk. 2 Show. 287. IVard 
'v. Laurence. | 

A Serjeant at law, barriſter, attorney or other privi- 
leged perſon, whoſe attendance is neceſſary in J/e/tmin. 
fter- Hall, may lay his ation in Middleſex, though the 
cauſe of action accrued in another county ; and the court 
on the uſual affidavit will not change the venue. $72/. 460. 
Moor 64. 2 Show. 242. 


But it hath been held, That if a privileged perſon be 


ſued, and the action brought againſt him in the right 
county, his privilege will not entitle him to have it tried 
in Middleſex. Carth. 126. 1 Show. 148. Biſſe v. Har- 
court. --- 

If an attorney lays his aftion in London the court will 
change the venue on the uſual affidavit ; for by not lay- 
ing it in 44ddleſex, he ſeems regardleſs of his privilege, 


DP <P 


| 
d is t | 
a "oy conſidered as a perſon at large, 4 Pont, 47, 


On a motion to diſcharge a rule which haq_ 
tained for changing the venue, it onmniirgy mo = 
plaintiff was a barriſter and maſter in Chancery ; and th 
court held that he had a privilege, by reaſon of his . 
cy Es ' uy his _ in Middleſex, and _ 
iicharged the rule, 2 Lord Raym. 15ch, F; 
Burroughs v. Willis, 0, 8” 4 OE 


'the 


2. Of the privilege of peers and members of parliament, 


All peers, without any diſtin&ion as to 
are intitled to privilege ; for they are 
attend - ſervice of the publick, and a 
amenable, and to have ſufficient property t 
ſuits and aCtions brought prayriar ae dg we pang br 
grounds are not to be arreſted or molefted in thei: per= 
ſons. T his privilege extended formerly to abbots, az it 
does to biſhops, members of the convocation, and mem- 
bers of the houſe of commons at this day. 4. In}t. 14 
Stil. 222, 253. ' Dyer 314. 1 Mod. 66. Bro. Exip, 2 
Moor 767. Scobel's memorials 88, 103. Sir Simm Dow; 
Journals 414. Finch 355. Dyer 60. a, in margin, N; 
102. Mor 78, Staundf. Pl, 38. f 

The privilege of parliament according to the law of 
parliament is of a very extenfive nature; but all that is 
herc intended to be treated of is only the taking notice 
of and pointing out ſuch cafes and reſolutions relative 
hereto, as. are to be found .in the books of law ; not to 
determine concerning this privilege as ſettled by the rules 
and orders of cach houſe, of which they themſelves are 
the fole judges, though the King's courts incidentally take 
notice thereof, and are bound to determine in. matters of 
privilege when fo direfted by a& of parliament. Lord 
Coke ſays of this law, ab omnibus querenda oft, a multis 
ignorata, a paucis cognita. 4 Inſt. 15. 13 Co. 63. 4 Inſt, 
23, 5v, 363. Prinne's Animad. on 4 Inſt. 12. Cro. Car. 
181, 604. 2 Lord Raym. 1111. See 1 Mod. 66, 

"This privilege extends only to peers of Great Bri- 
tain ; ſo that a nobleman of any other country, or a lord 
of Ireland, hath not any other privileges in this kingdom 


degree or rank, 
equally obliged to 
re always ſuppoſed 


| than a common perſon ; alſo the ſon and heir apparent of 


a nobleman is not entitled to the privilege of being tried 
by his peers, which is confined to ſuch perſon as is a lord 
of parliament at the time ; but it ſeems that an infant peer 
is privileged from arreſts, his perſon being held ſacred. Cs. 
Lit. 156. 2 In/t. 48. 3 Inft. 30. | 
The peers of Scotland had no privilege in this kingdom 
before the union, but now by the 23d article of the uni- 
on, the ſixteen elected peers ſhall have all the privileges 
of the peers of parliament of Great Britain; alſo all the 
reſt of the peers of Scot/and ſhall have all the privileges 
of the peerage of England, excepting only that of fitting 
and voting in parliament. 9g Co. 117. 1 P. Will. 583. 
A peereſs by birth is intitled to privilege; ſo of a 
peereſs by marriage, and that as well during the coverture 
as after ; but as a peereſs by marriage is ſaid to Joſe her 
dignity by marrying a commoner, ©, If after ſuch mar- 
riage ſhe is intitled to any privilege. 2 [n/t. 50. Stil, 
222, 234, 252. 2 Cha. Ca. 224. Co. Lit. 16. 6 Cs. 53. 
Dyer.79. | 
It was holden by my Ld. Ch. J. Holt, in the cafe of the 
Lord Banbury, that where a perſon is called by writ to 
the houſe of Peers, he is no peer *till he fits in parlia- 
ment, the writ giving him no nobility or honour ; but 
that it was the fitting in the houſe of Lords, and aflocta- 
ting himſelf with them that ennobled his blood ; aid that 
therefore, if the King or he dies before a paritament 
meets, the writ is determined, and the party remains 2 
commoner ; but he held it otherwiſe in a creation by 
letters patents, by which the party 1s immediately noble 
without any other a or ceremony ;z and though the par- 
liament never meets, or the King dies, the nobility re- 
mains to him and his poſterity, according to the limitations 
in the patent, 4 Bac. Abr. 229, : N 
A member of parliament ſhall have privilege of pariia- 
ment, not only for his ſervants, but for his horſes, &c. Or 
other goods diſtrainable, 4 [n/7. 24. 5.8 
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7, $. brought debt for rent __ H. who pleaded 
that he was tenant and ſervant to Lord Moon, and prayed 
.. writ of privilege might be allowed him; the plaintiff 
ered it was argued, that the matter of the plea 

as againſt the Common ſtatute law ; but per Roll Ch. 
- ou ought not to argue generally againſt the privilege 
þ ) cliament ; every court hath its privilege; I conceive 
gc of privilege belongs to a parliament man, ſo far 
' to protect his lands and eſtate; and you have admitted 
br privilege by your demurrer. Stil, 139. Smith v. Hale. 
Gee Latch 150+ and the S. C. Stil. 167,223. 1 Fon. 155. 

The warden of the Fleet inſiſted on a Writ of privi- 
lege, alleging that he was obliged to attend the houſe of 
Lords; but it appearing that he was ſued upon an eſcape, 
and the court conſidering the great inconvenience that 
would enſue, and being of opinion that it was in their 
lifcretion whether they would grant ſuch writ or no, up- 
on a motion they ſaid he might plead it if he would, but 
they would not award ſuch a writ, or it his privilege was 
infringed, he might complain to the houſe of Lords. 
2 Vent. 154- 

In debt, the defendant pleads he was ſervant to a 
member of parliament, and zdeo capi ſeu arreſtari non 
tit ; the plaintiff prays judgment, and guia videtur 
quod tale privilegium quod magnates, &c, & eorum famili- 
ares capi ſeu arreſtari non debent ; ſed nullum habetur pri- 
vilegium quod non debent implacitart, 1deo reſpondeat ouſter. 
Mod. 146. 
; Detendant after a general imparlance pleaded, That he 
was a ſervant to a peer, viz. the Earl of Pembroke ; and 
by North Ch. J. it is not receivable, for it is the privilege 
of the maſter and not the ſervant's; but the defendant 
ought to ſue his writ of privilege, for perhaps his maſter 


| will not proteRt him; and if he will not, he is then left 


to anſwer; like to the caſe of a counſellor, where it is 
the privilege of the client that he ſhall not be compelled to 
diſcover the ſecrets of his client 3 but if the client be wil- 
ling, the court will compel the counſel to diſcover what 
he knows ; which Serjeant Maynard ſaid was his father's 
caſe before the Lord Cecil, in the court of Wards. North 
ſaid, as it was a matter of great conſequence, he would 
adviſe with Lord Chancellor and the reft of the judges, 
what uſed to be done in ſuch caſes ; afterwards it was 


moved again, and North faid it was moved in the houſe | 


of Lords, and that they had left it to the judges; and | 


therefore the plea was rejected. Paſch. 3o Car. 2, in 
CB, Lea v. Wheatley. 

By an order of the 24th of January 1696, in the houſe 
of Lords, it was - reſolved, "That no common attorney or 
ſolicitor, though employed by any peer, ſhould have the 
privilege of this houſe. | TELE. 

By an order of the 24th of ay 1724, this privilege 
was reſtrained to menial ſervants, and others neceſſarily 
employed about the eſtates of peers. : 

By an order of the 22d of nn) 1715, It was re- 
ſolved, That every peer ſhould upon his. honour certify 
to the houſe, that the perſons proteted were within the 
privilege of the houſe ; and ſhould by letter acquaint the 
party, arreſting ſuch privileged perſon, with the ſame. 

An attorney was taken in execution upon. a c. ſa. 
about two years ago, but upon a letter under the hand 
and ſeal of the Lord Say and Seal, the ſheriff diſcharged 
him as ſteward to his. lordſhip; a rule was obtained at 
the ſide-bar for the return of the writ; and now, on mo- 
tion in court to diſcharge this rule, it was urged in be. 
half of the ſheriff, that this privilege belonged only to 
the peer, and not to the party, and was not returnable 
to the proceſs; and that therefore the court ought not to 
inſt upon a return, as the ſheriff could not juſtify the 
detention of the defendant, but under peril of the houſe 
of peers; but on conſideration of the above-mentioned 
orders, and on conſidering the nature of this caſe, that 
the plaintiff was within the ordinary juſtice of the court 
titled to a return of his writ; that without ſuch return 
he might be debarred from any further execution ; but 
principally from the great inconveniency that might ariſe 
y allowing attornies, who: are officers to the courts in 
which they reſpeQtively praCtiſe, and therefore amenable 
iv thoſe courts, this kind of privilege ; the court gave 
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the 'plaintiff liberty to proceed againſt the ſheriff, but 
gave him time *till n 


ext term to make his return, Mich. 
= 2, in B, R, Widham v. Hobart, 4 Bac. Abr, 


In all civil cauſes this privilege i regularly to be al- 
lowed ; ſo that a peer of the realm, or a member of the 


houſe of Commons, is not to be arreſted or moleſted in 
his perſon or eſtate, Bro, Exigent, 

But privilege of parliament doth not extend to high trea- 
ſon, felony, 


breach of the peace, or ſurety of the peace, 
4 Inſt. 25. Prinr's Survey of Parliament Irits, | 


And therefore in an indittment for treaſon or felony, 
treſpaſs vi & armis, aſſault or riot, proceſs of outlawry 
ſhall iſſue againſt a peer of the realm ; for the ſuit is for 
the King, and the offence is a contempt againſt him ; 
but in civil ations between party and party, regularly a 
capras or exigent lies not againſt a lord of pariiament. 2 
Hal. Hift. P. C. 199. 2 Hawk. P. C. 424. 

If a peer of parliament be convicted of a difſeifin with 
for Ce, a capias pro fine and exigent ſhall iflue ; for the fine 
is given by ſtatute, in which no perſon is exempted. Cre. 
Ez. 170. Lord Stafford v. Thynne, See Dyer 314. 

90 in debt upon an obligation againſt the Earl of Lin- 
coin, who pleaded non eff faftum, which being found 
againſt him, the judgment was ideo capiatur , which on 
a writ of error brought by him was objected to, in that 
a capias does not lie againſt a peer of the realm ; ſed non 
allocatur; for by this plea found againſt him, a fine is 
due to the King, againft whom none ſþall have any pri- 
vilege. Cro. Eiiz. 503. Earl of Lincoln v. Flower, 

An information was exhibited in B. R. againſt the 
Earl of Devonſhire, for ſtriking in the King's palace z which 
being in time of parliament, he inſiſted on his privilege 
of a peer, and refuſed to ,i|cad in chief, but put in his plea 
of privilege, to which there was a demurrer, and the 
plea over-ruled, and he was fined 30000J. Comb, 49, 
The King v. Earl of Devonſhire. | 

In the caſe of the ſeven biſhops it was inſiſted, that 
peers of the realm could not be committed in the firſt in- 
ſtance, for a miſdemeanor before judgment ; and that no 
precedent could be ſhewed where a peer had been brought 
in by a capzas, which is the firſt proceſs ſor a bare mi{de- 
meanor 3 and they put in a plea in writing of their being 
peers, &c. but the plca was rejected. 3 7d. 215. 

Alſo peers of the realm are puuiſhable by attachment 
for contempts in many inſtances ; as for reſcuing a per- 
ſon arreſted by due courſe of law ; for procceding in a 
cauſe againſt the King's writ of prohibition ; for dif- 
charging other writs, wherein the King's prerogative, or 
the liberty of the ſubject are nearly concerned ; and for 
other contempts which are of an enormous nature. 2 
Hawk. P. C. 152. | 

If a peer be returned on a jury, on his bringing a writ 
of privilege he may be diſcharged ; alſo it ſeems the bet- 
ter opinion, that without ſuch writ he may either chal- 
lenge himſelf, or be challenged by the party. Dyer 314. 
Moor 767. 9 Co. 49. Co. Lit. 157. 1 Jo, I53. 

Alſo in the caſe of Sir Edward Bainton, who being 
returned on a jury, the court would not force him to be 
ſworn againſt his will, he being a parliament man, and 
the parliament then fitting. Paſch. 27 Car. 2. in B,. R, 

A day of grace ſhall not be given againſt a lord of par- 
liament ; for he is preſumed to be attendant on the ſer- 
vice of the publick. 9g Co. 49. 4. 

90 if a peer be made ſteward of a baſe court, or ran- 
ger of a foreſt, he may, from the dignity of his perſon, 
and the preſumption that he is engaged in the more 
weighty affairs of the Commonwealth, exerciſe theſe of- 
fices by deputy ; though there are no words for this pur- 
poſe in his creation. 9 C9. 49. a. 

So if a licence be granted to. a peer to hunt in a chaſe 
or foreſt, he may take ſuch a number of attendants with 
him, as are ſuitable to his ſtate and dignity. 9 Co. 49. b. 

_ A peer or lord of parliament cannot be an approver ; 
for it is againſt 1/agna Charta for him to pay a coroner, 

Infl. 129. 

; + pa of the realm bring an appeal, the defendant 
ſhall not be admitted to wage battle, by reaſon of the 


|Ggaity of his perſon. 2 Hawk. P, C, 427. ; 
n 
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In Jenkins the following privileges are laid down as 
belonging © peers: I. They are intitled to a letter mil- 
ſive. 2. They have a right to try an iſſue which con- 
cerns them. 3- They are not to be arreſted for debt, 
treſpaſs or any perſonal aftion. 4. They are exempted 
from ſerving on juries, $5. To have no day of grace 
azainſt them. 6. Upon the trial of a peer for treaſon or 
Gow, they try him upon their honour only, and not 
upon oath, +, When they paſs through: any of the 
King's foreſts to attend upon the King, upon blowing a 
horn they may have a buck or a doe, as the ſeaſon of the 
year is. $8. "They have pewer in their houſe to reverſe 
judgments given in the King's Bench. 9g. They have the 
benefit of clergy, tho' they cannot read. 10. They are 
not liable to find carriages for the King when he removes 
from one place to another. Fenk. 107. 

In the caſe of Colonel Pit, the Parliament was pro- 
rogued the 16th of April 1734, diſſolved the 17th, and 
the new writs bore te/fe the 18th following, and the 
defendant Pit, who was a member of that parliament, 
was arreſted on the 20th; one of the queſtions in this 
caſe was, Whether the arreſt was within the time of 
privilege? And it was determined that it was, although 
the defendant had lived for two years before no farther 
diſtant from London than Hammerſmith 4 but the court did 
not think it neceſſzry, in the determination of this cauſe, 
to aſcertain the exaCt time of privilege that members of 
the houſe of Commons were intitled to after a diſſolution 
of parliament. Trin, 8 Geo, 2. in B. R. Col. Pit's caſe. 
See Stran. Rep. 985. and Reports in Time of Lord Hard- 
wicke 16—27, 


3. Of the proceedings in courts by and againſt perſons mn- 
titled to privilege of parliament, 


By the Rtatute 12 & 13 WV. 3. cap. 13. ſet. 1. It is 
enacted, That any perſon may proſecute _ ſuit in any 
of his Majeſty's courts at JYe/tmin/ter or Chancery, or 
Exchequer, or the Dutchy court, or in the court of Ad- 
miralty ; and in all cauſes matrimonial and teſtamentary 
in the courts of arches, the prerogative courts of Canter- 
bury and York, and the delegates, and all courts of appeal, 
againſt any lord of parliament, or any of the knights, ci- 
tizens and burgeſſes of the houſe of Commons, or their 
ſervants, or any other perſon intitled to prove of par- 
liament, at any time immediately after the diflolution or 
prorogation of parliament until a new parliament ſhall 
meet, or the ſame be re-aſſembled, and immediately af- 
ter any adjournment of both houſes for above fourteen 
days until both houſes ſhall meet ; and the faid courts may 
after ſuch diſſolution, prorogation or adjournment, pro- 
_ceed to give judgment, and to make final Decrees and 
ſentences thereupon ; any privilege of parliament notwith- 
ſtanding. | 

Se&. 2. Provided, That this a& ſhall not ſubject the 
perſon of any of the knights, citizens or burgeſles, or 
any oth: perſon intitled to privilege of parliament, to be 
arreſted during the time of privilege ; nevertheleſs if any 
perſon have cauſe of aCtion or complaint againſt any 
peer, ſuch perſon after ſuch diſlolution, prorogation or 
adjournment as aforeſaid, or before any ſeſſions of parlia- 
ment, may have ſuch proceſs out of his Majeſty's courts 
of King's Bench, Common Pleas and Exchequer againſt 
ſuch peer, as he might have had out of time of privilege ; 
and if any perſon have cauſe of action againſt any of the 
knights, citizens or burgeſſes, or any other perſon inti- 
tled to privilege of parliament, after any diflolution, pro- 
rogation, or ſuch adjournment, 0c. ſuch perſon may pro- 
ſecute ſuch knight, citizen or burgeſs, or other perſon 
intitled to privilege, in his Majeſty's courts of King's 
Bench, Common Pleas, and Exchequer, by ſummons and 
diſtreſs infinite, or by original bill and ſummons, attach- 
ment and diſtreſs infinite, which the ſaid courts are im- 
powered to iſſue, until they enter a common appearance, 
or file common bail ; and any perſon having cauſe of ſuit 
or ccmplaint may in the times aforeſaid exhibit any bill or 
complaint againſt any peer, or againſt any of the ſaid 
knights, citizens or burgeſles, or other perſon intitled to 
privilege, in the Chancery, Exchequer or Dutchy court, 
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and proceed thereupon b 
upon leaving a copy of t 
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wer, or for non- 
any order or decree, may ſequeſter the 
as is uſed where the defendant is a 
reft the body of any of the faid knj 
geſles, or other privileged perſon, 
of | _ parliament, 

ect. 3. Where any plaintiff ſhall by r ivi 
of parliament be ſtayed from ons pes gs 
menced, ſuch plaintiff ſhall not be barred & any ſtatute a 
limitation, or nonſuited, diſmiſſed, or his ſuit diſcontinued 
for want of proſecution, but ſhall upon the riſin of = 
0" TY at liberty to proceed, X 

ef. 4. No ſuit or proceeding in law or eau; ; 
the King's original and Raney Sox debtor, hr eres. 
very of any debt originally and immediately due to his 
Majeſty, or againſt any perſon liable to render an account 
to his Majeſty for any part of his revenues, or other ori. 
ginal or immediate duty, or the execution of any ſuch 
proceſs, ſhall be impeached or delayed by privilege of par- 
liament ; yet ſo that the perſon of ſuch debtor or account- 
ant, being a peer, ſhall not be liable to be arreſted, or be. 
ing a member of the houſe of Commons, ſhall not; durin 
the continuance of privilege, be arreſted b any ſuch pro- 
ceeding. See the /lat. 2 & 3 Ann. cap. 18. 11 Geo. 2 
cap. 24. : 
See?. 5. This a&t ſhall not give any juriſdiftion to any 
court to hold plea of any real or mixed aQtion in other 
manner than ſuch court might have done before. 

It hath been always held, that a peer is to put in his an- 
ſwer to a bill in equity, on his honour only, and not on 
his oath ; but when he is examined as a witneſs, he muſt 
be ſworn. | 

Alſo if a peer is by order of court to be examined on in- 
terrogatories, or to make an affidavit, the ſame muſt be on 
oath. Salk. 513.. & vid. Preced. Chan. 92. 

As where the Lord Szourton brought a bill againſt Sir 
Thomas Meers, to compel him to a ſpecifick performance 
of articles for the purchaſing of Lord Stourtor's eſtate, Sir 
Thomas in his defence inſiſted, that there were defeats in 
Lord Szourtor's title- to the eſtate ; and it being ordered 
that Lord Stourton ſhould be examined on interrogetories 
touching his ſaid title ; it was objeQted, that Lord Stour- 
ton being a peer of the realm ought to anſwer upon konour 
only ; but it was ruled by Lord Harcourt, that tho! privi- 
lege of peerage did allow a peer to put in his anſwer upon 
honour only, yet this was reſtrained to an anſwer ; and as 
to all affidavits, or where a peer is examined as a witneſs, 
he muſt be upon oath ; and that this examination upon 
interrogatories, being a cauſe wherein his Lordſhip was 
plaintiff, to enforce the execution of an agreement, as his 
lordſhip would have equity, fo he ſhould do equity, and 
allow the other ſide the benefit of a diſcovery, and that in 
a legal manner ;z and accordingly ordered Lord Stourton to 
put in his examination on oath. 1 P. J/ill. 145. Salk. 
SI $ S. C. Sir Tho. Meers v, Lord Stourton. 

t hath been held, that though a court of equity will 
not proceed againſt a member that hath privilege ot parlia- 
ment, yet if a parliament-man ſues at law, and a bill is 
brought here to be relieved againſt that ation, the court 
will make an order to ſtay proceedings at law 'till anſwer 
or further order. 1 Fern. 329. | 

R. T. being choſe a burgeſs for Buckingham, and ha- 
ving a trial at bar to be had on Tueſday before the _ 
of the parliament, moved to have his privilege allowed 
him ; but was denied, in regard the parliament was not 
ſitting, nor to ſit 'till after the trial had. Raym. 12- 
I $:d, 42. S. C. | 

It hath been held, that in an aRion founded on the 


letter or ſubpana as uſual 
bill with the defendant, 
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an imparlance z and it was ſaid in this caſe, that the 
praQtiice is to file a bill in nature of a ſpecial capias againſt 
the defendant, and then to ſummon him ; and if he ap- 
pears upon ſuch ſummons, the plaintiff may declare agar 

him, as in cu/todia mareſcalli, Hill, 10 Geo. 1. in B. Re 
Wadſworth v, Handiſide, 
| Peers 


( 
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are intitled to a letter miffive, which method | JF. 3. likewiſe granted the motion, it appearing to be 
_ on _ a preſumption that peers would roes) both within the meaning and words of the rakes. and 
was mw—_ e to the Chancellor's letter ; and is founded on | if it were not ſo, as it was plain no attachment would lie 
Hen e& that is due to the peerage. Fenk. 107. againtt their perſons, conſequently there would be no 
_— lord doth not appear upon the letter, a ſubpoena | remedy againſt them, and they would have a greater pri- 
[ otion is awarded againſt him, becauſe no ſubſe- vilege than their lord, if the proceſs againſt ſuch menial 
SS oroceſs can be awarded but upon a contempt to the | ſervant were to be a ſubpana, 1 P. Will. 535. 


|, and the Chancellor's letter is only ex gratza. For more learning on this ſubje&, fee 17 Vin, Abr, 
_— ſervice of the ſubpana, the peer doth not | Bac, Abr. tit. Privilege. 


: in his anſwer c G baſCado 

ar, or if he appears, and does not put in ">| Privilege of ambaſſadors, See Am L, 
ohne ed gn Ki tran ok | PLVllegd plates, Perſon rfoing io pretended pri: 
FF ſequeſtration, unleſs cauſe, &c, and this is regnarty neg | ugg TER g "IE on? get ,* * 3 5 27. ſect, 
made out, upon —_ _— untrmeting ag ved _ ol  Paivity, (Privitas,) Private familiarity, friendſhip, 
ter and the ſubpena, thoug ometim 5 + ah inward relation : If there be lord and tenant, and the te- 
without, = - ag nw _ hs Henccin ro q | Pant holds of the Jord by certain ſervices, there "s pt 

ew " 
ws ij es this order for a ſequeſtration is never made 4. by etween them in- reſpect of the tenure, Cowell, edit, 
abſolute without an afhdavit of the ſervice bg Fs "age There are thre. bets - of privities, FL Privity n 
to ſhew cauſe, and a certificate of no cauſe Ihewn. eſtate, in blood and in law, Privies in blood are inten- 
7s. 242 in fed agate © peer ir peaith; the Beſt ap ded of privies in blood inheritable, and this is in three 
A bill being ned again , 


Abit b Mors'1 turnable in | PAnners, vIZ. inheritable as general heir, or as ſpecial 
plication is for my Lord Chancellor's letter re | heir, or as general and ſpecial heir, Privies in eſtate are 
term time z or it may be immediate, if the peer or peer- |. joint-tenants, baron and feme, donor and donee, leflor 
e lives in town ; but in this caſe there muſt be an afh- | 4 leſſ=e, &c, Privies in law are, when the law with- 


davit, that the original letter is left with the peer at his |, 11009 privity of eftate caſts the land upon one, or 
houſe, with a copy of the petition as anſwered ; and| xe. jj. entry lawſul, as lord by eſcheat, lord that en- 
therewith alſo is left an office-copy of the bill figned by | 1... 5,0 mortmain, lord of villain, &c. 8 Rep. 42. b. 
the fix clerk ; for if the bil] is not figned, the ſervice is | pp; 45 Eliz. WWhittingham's caſe. 8. C, cited per Fones 
irregular. 4 Bac. Abr. 238. J. 70. 32. in the caſe of Godfrey v. Wade. 

This letter is only a compliment, and no proceſs to 't here are three other ſorts of privities, 97%. in reſpe&t 
found proceedings on ; ſo that the peer may appear or lp que only, contract only, eſtate and contra&t toge= 
not, as he pleaſes ; if he fails a /ubpena iſſues againſt | (yer. Privity of eſtate is, as if the leſſor grants over his 
him, and his time for appearing and anſwering being reverſion, (or if the reverſion eſcheat.) Now between 
out, an attachment muſt be aCtually ſealed and entered | the grantee (or the lord by eſcheat) and the leſſee, there 
zzainſt him, though never executed, to ground a ſeque:- | ;. privity in eſtate only, So between the leflor and aſ- 


tration upon, It is a motion of courſe for a ſequeſtra- lignee of leſſee ; for no contraſt was made between them. 
tion upon an attachment for want of an anſwer, 4 Bac. Privity of contra& only, is perſonal privity, and ex- 
Abr. 2.38. 


: ; tends wy to the perſon of the leffor, and to the perſon 
The peer muſt perſonally be ſerved with this order, | .F ty. jeſſe; as in the principal caſe, when the leflze af- 


znd he hath eight days to ſhew cauſe after perſonal ſer- | goneq gyer his intereſt, notwithſtanding his aſſignment 
vice of the order; if no cauſe, the order is abſolute ; |, privity of the contract remained between them, though 
but if the ſequeſtration is for want of an appearance, and privity of the eſtate be removed by the a&t of the leſſee 
he appears, the plaintiff muſt run the ſame race over again | je}; and the reaſon of this is, 1ſt, Becauſe the leſſee 
for want of an anſwer, and the peer mult pray time to an- | pjmſelf ſhall not prevent by his own act ſuch remedy 
ſwer, as ſuitors do. 4 Bac. Abr. 238. which the leflor had againſt him by his own contract, 
The ſame proceeding is againſt a member of the houſe of | jt pen the leflor granted over his reverſion, there, 
Commons ; there the party proceeds by way of ſequeſtra- againſt his own grant, he cannot have remedy ; becauſe 
tion only, with this difference, that inſtead of a letter | ho has granted the reverſion to the other, to which the 
there is always a ſubpana ſued out ; and when a cauſe | rent js incident. 2dly, The leſſee may grant the term 
either againſt a peer or a commoner ſtands in the paper, | tg a poor man, who ſhall not be able to manure the 
and is called, and cannot proceed (privilege being in) the [1,0q, and who will by indigence, or for malice, permit 
court never ſtrikes it out as they do in other caſes ; | it tg lie freſh, and then the leſſor ſhall be without reme- 
where the party is not ready, they let it ſtand over from dy, either by diſtreſs, or by ation of debt, which ſhall 
one term to another, till privilege is out, and never put | ys inconvenient, and will concern in effe& every man, 
the party to ſue out a ſubpane to hear judgment z and | (becauſe for the moſt part every man is a leſſor, or a 
the direction of the court to the regiſter is to put privile- leſſee;) and for thoſe two reaſons all the cafes of entry 
ged cauſes (which have been put off on that account) by tort, eviftion, ſuſpenſion and apportionment of the 
the very firſt cauſes in the paper when the court fits after | cont are anſwered; for in ſuch caſes it is either the act 
privilege is out. 4 Bac. Abr. 238. ; of the leflor himſelf, or the a& of a ftranger, and in 
A ſequeſtration was granted, unleſs cauſe, againſt the| 1. of the ſaid caſes, the ſole a& of the leflee himſelf 
Lord Clifford for want of an anſwer ; he afterwards put | q,,1 prevent the leflor of his remedy, and will introduce 
in an anſwer, which being reported inſufficient, it was | © .p, inconvenience as has been ſaid. Privity of contra&t 
moved for a ſequeſtration abſolutely, an inſufficient an-] 4 fate together, is between the leflor and leflee him- 
Iwer being as no anſwer ;z but the court thought it a hard- ſelf. 3 Rep. 23. Hil. 29 Eliz. in Walker's caſe. 
ſhip in the caſe of a peer or member of the houſe of Privy, (derived from the French prive, familiaris) 
Commons, that a ſequeſtration, which in ſome reſpects Signifies him that is partaker, or hath an intereſt in 
is in nature of an execution, ſhould be the firſt proceſs | & | ©. thing ; as privies of blood, Old Nat. Brev. fol. 


2gainſt them ; and therefore allowed, that in caſe of an 117. are thoſe who are linked in conſanguinity ; every 
anſwer which is reported inſufficient, the plaintiff js to 


| 1 | heir in tail is privy to recover the land intailed, 1d. 
* move again de novo, for a ſequeſtration niſi. 2 P. Wl. fel. 147. No privity was between me and the tenant. 
35. Lord Clifford's caſe. Reds, Littleton, fol. 106. If I deliver goods to a man, to be 
It was moved for a ſequeſtration ifs, for want of an carried to ſuch. a place, and he, after he hath brought 
anſwer, againſt a menial ſervant of a peer of the realm, |, thither, doth ſteal them, *tis felony ; becauſe the 
3 the firſt proceſs for contempt, in the ſame manner as privity of delivery is determined as ſcon as they are 
in the caſe of the peer himſelf; and though the motion brought thither. © Staundf. Pl. Cor. lib. 1. cap. 15. fol. 
was granted by the Maſter of the Rolls, yet the regiſter 25. Merchants privy are oppoſite to merchant ftrangers, 
refuſed to draw it up as thinking it againft the courſe of 2 Fd. 3. 9 & 14. The author of the New Terms of the 
the court ; which being moved again before the Lord Law maketh divers ſorts of privies, viz, privics in eſtate, 
Chancllor, his Lordihip, upon reading the ſtatute 121 7 A 2 My privies 
Fob. I: | 


and 4. 


PK: 1 


privies in deed, privies in law, privies in right, and pri- | 
vies in blood. See Perkins 831, 832, 833. and Co. l. 3. 

fol. 23. Walker's caſe, and lib, 4. fol. 123, 124. men- 

tions four kinds of privies, viz. Privies in blood, as the 

heir to his. father ; previes in repreſentation, as executors, 

or adminiſtrators to the deceaſed ; privies in e/tate, as he 

in the reverſion, and he in the remainder, when land is 

given to one for life, to another in fee, for that their eſ- 

tates are created both at one time : "The fourth is privy 
in tenure, as the lord by eſcheat, that is, when the land 

eſcheateth to the lord for want of heirs. Cowell, edit. 

I727. 

T Piivies inheritable, as heir general, ſhall take benefit 
of the infancy, as if infant tenant in fee-ſimple makes 
feoffment, and dies, his heir ſhall enter. The ſame law 
of him that is heir general and ſpecial, and alſo of him 
that is heir ſpecial, and not general. But privies in eſ- 
tate (unleſs in ſome ſpecial caſes) ſhall not take advan- 
tage of the infancy of the other. 8 Rep. 42. 6b. 43. 
I hittingham's caſe. | 

A ſurrender by an ideot of an eſtate for life to de- 
ſtroy a contingent remainder is void ab initio, and there- 
fore any perſon may take advantage of it, as well privy 
in eſtate as heir at law. But a feoffment and livery 
made propriis manibus of the ideot, not being merely void, 
makes a difference, Carth. 436. Hill. gW.3z. B.R. 
Thompſon v. Leech. | | 

Puvy Council. (Concihum Regis, Privatum Conci- 
lium) Is a moſt honourable aſſembly of the King and 
Privy Counſellors in the King's court or palace, for mat- 
ters of ſtate. 4 Infl. 53. 

Stat. 3 H. 7. c. 14. The Steward, Treaſurer and Con- 
troller of the King's houſe, or one of them, ſhall have 

wer to inquire by twelve diſcreet perſons of the cheque 
roll of the King's houſhold, if any ſervant ſworn, and 
his name put into the cheque roll under the ſtate of a 
lord, make any confederacies, compaſſing, conſpiracies or 
imaginations with any perſon, to deſtroy or murder the 
King, or any lord of this realm, or any other perſon 
ſworn to the King's Council, Steward, Treaſurer or Con- 
troller of the King's houſe ; and if it be found before 
the ſaid ſteward by the ſaid twelve men, that any ſuch 
of the King's ſervants have confederated, &c. as above- 
ſaid, he ſhall be put to anſwer. And the Steward, Trea- 
ſurer and Controller, or two of them, ſhall have power 
to determine the matter according to law. And it he 
put him in trial, it ſhall be tried by other twelve men of 
the houſhold, and ſuch miſdoers ſhall have no challenge 
but for malice; and if ſuch miſdoers be found guilty 
by confeſſion or otherwiſe, the offence- ſhall be judged 
felony. 

"= 9 Ann. cap. 16. ſe. 1, If any perſon ſhall un- 
lawfully attempt to kill, or ſhall unlawfully aſfault and 
firike, or wound any one of the moſt honourable Privy 
Council, when in the execution of his office of a Privy 
Counſellor in Council, or in any Committee of Council, 
the perſons fo offending being convicted ſhall be felons, 
and ſuffer death without benefit of clergy. See 1 Hawk. 
P. C. c. 17. ſeft. 25. c. 18, ſet, 8. 2 Hawk. P.C. c. 16. 
feft. 4. c. 15. ſeft. 66 to 72. | 

Puivy ſeal, (Privatum figillum,) Is a ſeal that the 
King uleth to ſuch grants, or other things, as paſs the 
Great ſeal : Firſt they paſs the Privy /ignet; then the 
Privy ſeal ; and laſtly, the Great ſeal of England, The 
Privy ſeal is ſometimes uſed in things of leſs conſequence, 
that never paſs the Great ſeal, No writs ſhall paſs under 
the Privy ſeal which touch the Common law. 2 Int. fol. 
555. See Clerk of the Pyivy ſeal, Clerk of the Sig: 
net, Seal. 
| Priwen, Was the name of the ſeal of King Arthur, 
on which the Virgin Mary was painted. *T'is mentioned 
in Geoffrey of Monmouth, 1. 7. c. 2. 

Pyi3zes, Goods may be imported and exported out of 
the plantations, in prize ſhips, 7 & 8 JL. 3. c. 22. /. 2. 

Prize ſhips to be regiſtered, and oath made that the 
property is Engliſh, 7 & 8 W. 3. c. 22. /. 19. 

The property of prizes veſt in the captors, and the 
prizes to be appraiſed, ſold and diyided amongſt them, 


and the King's duties t 
g Ann. c. 27. [. 4. | 


8  Yaeb/ 


ereon ſecured, 6 Ann, cap. 17 


Duty on French prize wine durin 


by 19 T. IL | Wl the war, 6 Ana, 
P0695 for condemning prize ſhips in America, 6 


Appeal to the Privy Counc; 
Privateers, &c. ſubje& to 
6 Ann. «. 37. /. 18, 


I, 6 Ann. c. 37. [.8. 
the laws concerning ſlaves, 


I7 Ceo. 2. c. 34. [. 22, 
Regulations of the duties on prize wa trom America 
» 


Io Ann. c. 22 & 26. f- 113. 15-Geo. 2. c; 3L. /. 5. 


Property of prizes given to the capt , 
17 Geo. 2. c. 34. ; Tt Rm KA 


DireQtions for condemning prizes, 
I7 Geo. 2. c 34 |. 3. 
2. C34. f. 3. 

may 2d to give commiſſions to privateers, 17 Ges, 2 
6G 36 4b | ah 

enalty for imbezilling applied in cenui 
Hoſdital,” x7 Geo, 2. c. _ 499 RS mans 

Shares, &c. not demanded in three ears, go to Green. 
wich Hoſpital, 17 Geo. 2. c. 34. f. 14, 19. 

Prizes not exempted from cuitoms, 17 Geo. 2, c 24 
fe 15. 29 Geo. 2. c. 34. /. 17. 

Penalty on privateers taking ſhips by colluſion, 13 Geo. 
2. C. 27. f. 3. 29 Geo. 2. c. 34. ſ. 25. 

Duty on prize quick-ſilver during the war, aſcertained 
15 Geo. 2. c. 19. /. 22, ; ; 

Agents for prizes to regiſter their powers, 18 Ges. 2. c. 
3t- þ- $---. 20 Geo. 2, £. 24. f. 11. 29 Geo. 2. 34. 
Jef. 14. | 

Matters of privateers to inquire if mariners have de- 
lerted, 19 Geo, 2. c. 30. /. 2. 

wa of ſale of prize money made void, 20 Ges. 2, 
CG 24. þ+ 4+ | 

Runaway men forfeit their money to Greenwich Hoſpi- 
tal, 20 Geo. 2. c. 24. /. 1, 7, 13, 14. | 

Prize goods to be warehouſed and exported duty free, 
20 Geo. 2. c. 45. }. 10. repealed, 21 Geo. 2. c. 2. /« 8. 

No drawback on prize goods, 21 Geo. 2. c. 2. {. 9, 

Commiſſion for hearing appeals relating to prizes, de- 
clared valid, 22 Geo. 2. c. 2. /. 2. | | 

Prizes made by the King's ſhips to be divided among 
the captors in ſuch proportion as his Majeſty ſhall order, 
29 Geo. 2. Cc. 34+ 
Captures in America how to be diſpoſed of, 29 Gee, 2. 
" 3+ JS. 

enalties on 
in America neglecting their duty, 29 Geo, 2. c. 34. /. 6. 

oO, 7 courts of Admiralty in America, 29 Geo. 2, 

C. 34. |. 0 x 

egulations concerning agents for prizes, 29 Ges. 2, 
& 3+ 12. &c. /. 28. &c. /. 35. oe. 

zhares of runaway men, &c, not demanded in threg 
years to be paid to Greenwich Hoſpital, 29 Geo. 2. c. 34 
/. 16, 26, 28, 29, 30. 


13 Gee. 2... 4. [. 7, 
20 Geo, 2. c. 24. ſ. 10. HES 


Bounty to the captors for all men on board the enemies 


ſhips of war taken or deſtroyed, 29 Geo. 2. c. 24. /. 27. 

Ships or goods taken by the enemy, and retaken by 
the King's ſhips or privateers, to be reſtored on paying 
ſalvage, 29 Geo. 2. c. 34. /- 24- | 

Penalty on the captains of. privateers or King's ſhips, 
taking ſhips by colluſion, 29 Geo. 2. c. 34. /. 25; 

Run men forfeit their ſhare of prize and bounty money, 
29 Geo. 2. c. 34. /. 20, 27- | 

Privateers to be ſubject to the laws of the colonies, 
29 Geo. 2, c. 34. /. 3I- | 

Navy may purchaſe ſtores on board neutral ſhips, 
29 Geo. 2. c. 34. { 38. 

hg duties ſhall be paid on prize goods, Zo Ges. 2 
FS | "ns 

Ry or ſhip ſtores exempt from duty, 30 Geo. 2+ 
c. 18. | . 

Notifications of payment of prizes how to be give), 
33 Geo. 2. c. 19. |. 1. 

Duties on prize goods, 32 Geo. 2, c. 10. /. 3- 

Notifications to be good evidence of the perſons being 
agents, 33 Geo. 2. c. 19. /. 5. Bos 

Nir2Riors 


udges or officers of courts of Admiralty | 
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Dire@tions for regiſtering letters of attorney, 33 Geo. 2. 


 ". 
4 nes applied in part to Greenwich Hoſpital, 33 
Gi. 2, CG 19. . 7. , 

The proviſions of 3o Geo. 2. c. 18, extended to Spaniſh 
ive goods, 3 Geo. 3 C25. 

20, Is a prepoſition, ſignifying for, or in reſpect of a 
thing 3 aS pro conſilio, &c. And in law, pro in the grant 
of an annuity pro conſilio, ſhewing the cauſe of the grant, 
amounts to A condition : But in a feoffment, or leale for 
lie, &c. it is the conſideration, and doth not amount to 
; condition 3 and the reaſon of the difference is, becauſe 
the ſtate of the land by the feoffment is executed, and the 

at of the annuity is executory, Plowd. 412. Wood's 

.231- 

5 chare, In the laws of Canutus, c. 44. apud Bromp- 
4n, li-nifies to claim a thing as his own. ; 

Pwbate of Teſtaments, ( Prabatio Teflumentorum) 
[s the exhibiting and proving wills and te/laments before 
the Ecxclefiaſtical judges, delegated by the biſhop, who is 
ordinary of the place where the party dies. And the or- 
dinary is known by the quantity of the goods that the de- 
ceaſed had out of the dioceſe wherein he departed ; for if 
ill his goods be in the ſame dioceſe, then the biſhop of 
the dioceſe, or the archdeacon, (according as their compo- 
ftion or preſcription leads) hath the Probate 4 the te/ta- 
ment ; but if the goods be. diſpoſed in divers dioceſes, ſo 
that there be any ſum of note (as five pounds ordinarily) 
out of the dioceſe where the party lived ; then is the arch- 
biſhop of Canterbury (or York) the ordinary, by his prero- 
gative, This Probate may be made in two ſorts, in com- 
mm form, or per teſtes. The proof in common form is 
only by the oath of the executor, or party exhibiting the 
will, who ſweareth upon his belief, that the will, exhibit- 
& by him, is the laſt will and t:/fament of the deceaſed, 
The proof per te/les is, when over and beſides his own 
oath, he alſo produces witneſles, or makes other proof to 
confirm the ſame, and that in the preſence of ſuch as may 
pretend any intereſt in the goods of the deceaſed, or at 
leaſt in their abſence, after they have been lawfully ſum- 
moned, to ſee ſuch a will proved, if they think good. And 
the Jatter courſe is taken moſt commonly, when there 1s 
fear of ſtrife, or diſpute about the deceaſed's. goods, For 
ſome hold that a wil! proved in common form only, may be 
called in queſtion any time within thirty years. And 
where a will diſpoſes of lands and tenements of freehold, 
ys now frequently proved by witneſſes in Chancery. Cowell, 
edlf, I727. 

"$a of wills, to be taken without extortion, 31 
Ed. 3. ft. 1. cap. 4. 46 Ed. 3. ſet. 3. 3 Hen. 5. ft. 2. 
ap, 6b The fees to be taken for Probates, 21 Hen. 8, 
cap, 5, The archbiſhop of Canterbury may call perſons 
out of the dioceſe where -they dwell, to prove a will, 2 
Hen. 8. c.g. ſet. 5. For other matters, ſee Admini- 
fratoz, Erecuts2, Will. y 

Pysbaroz, An accuſer, or approver, or one who under- 
takes to prove a crime charged upon another. The 
word was ſtrictly. meant of an accomplice in felony, who 
to fave himſelf confeſſed the fat, and accuſed any other 
principal, or acceſlary, againſt whom he was bound to 
make good the charge by duel, or trial by the country, 
and then was pardoned life and members, but yet to ſuf- 
fer tranſportation. —— Cum probator perfecerit quod pro- 
miſt, tenetur ei conventio, ſeilicet ut vitam habeat & mem- 
bra, Sed in regno remanere non debet, etiamſi velit plegios 
menire, Bratton. Vid. Fleta, lib. 2. cap. 52. ſeft. 42, 


(4- 

 Pdocedends, Ts a writ which lieth where an action 
5 removed out of an Infecior court, to a Superior court, 
as the Chancery, King's Bench, or Common Pleas, by 
Habeas corpus, Certiorari, or writ of privilege ; to ſend 
down the cauſe to the court from whence removed, to 
proceed upon it, it not appearing to the higher court that 
the ſuggeſtivn is ſufficiently proved. F. N. B. 153. 5 
Rep. 63. 21 Fac. 1. cap. 23. And if the party who 
ſues out a Habeas corpus, or Certiorari, doth not put in 
g00d bail in time, (where good bail is required) then 
there goes this writ to the Inferior court to proceed Non 


Mftante the Habcas corpus, &c. 2 Lil. Abr. 370. If a 


x 
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Certiorari or Habeas corpus, to remove a cauſe, be return- 
ed before a judge, the judge will give a rule thereupon to 
put in us bail by ſuch a day, which if the defendant, 
upon ſerving his attorney with a copy of the rule, doth 
not do, then the judge will ſign a warrant for a Proce- 
dends, to remove the cauſe back again where the aQion 
was firſt Jaid : Alfo if bail be put in at the time, and do 
not prove good, the judge will grant a rule for better bail 
to be put in by ſuch a day, or elſe to juſtify the bail 
already put in; which if the defendant doth not do, the 
judge will then likewiſe grant a warrant for a Procedendo, 
2 Lil. 377. See Certiorart, 

Pyocdendo ad Judicium, Lies when the judges of 
any court delay the party, plaintiff or defendant, and will 
not give judgment in a cauſe, when they ought to do it, 
IW-od's Injt. 570. If verdidt paſs for the plaintiff in aſfiſe 
of Novel difleifin before the juſtices of aſfiſe, and before 
they give judgment, by a new commiſſion, new juſtices 
are made ; the plaintiff in the affiſe may ſue forth a Certi- 
orart directed to the other juſtices to remove the record 
before the new juſtices ; and another writ to the new juſ- 
tices to/receive and inſpect the record, and then proceed 
to judgment, &c. New Nat. Brev. 361. where the au» 
thority of commiſſioners of Oyer and Terminer, &c. is 
ſuſpended by writ of Superſedeas ; their power may be re- 
ſtored by a writ of Proc:dendo. Regiſt. 124. 12 Al. 21. 
H.P. C. 162. See 18 Vin, Abr, 281. 

Pyocedendo on aid pzayer, If a man pray in aid of 
the King, in a real action, and the aid be granted ; it, 
ſhall be awarded, that he ſue to the King in the Chan- 
cery, and the juſtices in-the Common Pleas ſhall ſtay until 
the writ of procedendo de loquela come unto them : And 
if it appear to the judges by pleading or ſhewing of the 
party, that the King hath intereſt in the land, or ſhall 
loſe rent or ſervice, &Gc. there the court ought to ſtay un- 
til they have from the King a procedends in toguela : And 
then they may proceed in the plea, until they come to give 


judgment ; when the juſtices ought not to proceed ta 


judgment without a writ for that purpoſe. New Nat, 
Brev. 359. So in a perſonal aCtion, if the defendant 
pray in aid of the King, the judges are not to proceed 
until they receive a. procedendo in loquela, And though 
they may then proceed and try the iſſue joined, they ſhall 


to judgment. bid. See 18 Vin. Ab. 280, 

Poocels, ( Proceſſus, a procedends ab initis uſque ad finem) 
Is the manner of proceeding in every cauſe, being the 
writs and precepts that go forth upon the original upon 
every action, being either original or judicial, Britton, 


fol. 138, wherein there is great diverſity, as you may ſee 


in the table of F. N. B. verbo Preceſſe, and Broke hoc tit, 
Sometimes that only is called the proceſs, by which a man 
is called into the court, becauſe it 1s the beginning or prin» 
cipal part thereof, by which the reſt of the buſineſs is di- 
rected. Divers kinds of Proceſs upon inditments, ſee in 
Cromp. Juſt, of Peace, fol. 133, 134, 135. and Lamb. in 
his treatiſe of proceſſes, annexed to his Eirenarcha. Special 
proceſs is that which is eſpecially appointed for the offence 
by ſtatute, for which he refers his reader to the eighth 
chapter of his fourth book. The difference between pro- 
ceſs and precept, or warrant of the juſtices, is this,' 'The 
precept or warrant 1s only to attach and convene the party 
before any indictment or conviction, and may be made 
either in the name of the King or the juſtice, But the 
proceſs is always in the King's name, and uſually after an 


and 17 Vin. Abr. tit. Proceſs. 

Pyoceſion, In cathedral and conventual churches, 
the members had their ſtated precefFens, wherein they 
walked two and two, in their moſt ornamental habits, 
with hymns, muſick, and other ſuitable expreſſions of 
folemnity and reſpe& to the occaſion. In every pariſh 
there was a cuſtomary proceſſion of the pariſh prieſt, the 
patron of the church, with the chief flag, or holy ban+ 
ner, and the other pariſhioners in Aſcenſion week, to take 
a Circuit round the limits of the manor, and pray for a 
bleſſing on the fruits of the earth, To this we owe our 
preſent cuſtom of Perambulatian, which is ſtill in moſt 
places called proceſſioning, and going in proceſſion, though 
vs 


not give judgment until a writ comes to them to proceed - 


indictment. C9. 8 Rep. Blackmore's caſe. Sce Dutlawyy, 
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we have loſt the order, and almoſt the devotion, as well 
as the pomp and ſuperſtition of it. Cowell, edit. 1727. 

Pyocefſum continuando, 1s a writ for the continu- 
ance of a proceſs, after the death of the Chief Juſtice, or 
other juſtices in the writ of Oyer and Terminer. Regiſt, 
Orig. fol. 128, 

wthein amy, (Proximus amicus, vel propinquior, the 
next friend) Is uſed in the Common law for him that is' 
next of kin to a child in his nonage, and is in that re- 
ſpect allowed by law to deal for him in the managing his 
affairs ; as to be his guardian, if he hold any land in ſocage, 
and in the redreſs of any wrong done to him, Stat. 
Weftm. 1. cap. 48. and Weſtm. 2. cap. 15. and is in the 
proſecution of any aCtion at law per guardianum, where 
the plaintiff is an infant ; & per proximum amicum, where 
the infant is defendant. See Co. 2. [nft. fol. 261. See 
Infant. | | 

Pyclamation, (Proclamatio,) Is a Notice publickly 
given, of any thing, whereof the King thinks fit to ad- 
vertife his ſubjects, and fo it is uſed, 7 Ric. 2, cap. 6. 

It is plain that the King by his prerogative may, in 
certain caſes and ſpecial occaſions, make and iffue out pro- 
clamations for prevention of offences, to ratify and con- 
firm an antient law, or as ſome bdoks exprels it, quoad 
terrorem popult, to admoniſh them that they ke2zp the laws 
on pain of his diſpleaſure ; and ſuch proclamations being 
grounded on the laws of the realm, are of great force. 
Forteſe. de Laud. cap. 9g. 12 Co. 74, 75- 11 Ci. '87. 
Dali/. 20. pl. 10. 2 Rol. Abr. 209. 3 1nft. 162. 

It is likewiſe clear, that the ſubject is obliged on pain 
of fine and impriſonment to obey every proclamation le- 
gally made ; and that though the thing prohibited were 
an offence before, that yet the proclamation is a circum- 
ſtance which highly aggravates it ; and upon which alone 
the party diſobeying may be puniſhed. 12 Co. 74. Hb. 
251. 

It is tlearly agreed, that no private perſon can make 
any proclamation of a publick nature except by cuſtom, 


as is uſual in ſome cities and boroughs ; this being a pre- | F 


rogative at, with which alone the King is intruſted. Bro, 
Preclamat. pl. 1. 12 Co. 75. Crom. Fur. 41. 
But notwithſtanding the King's prerogative herein, it 
ſeems clearly agreed, that the King cannot by his procla- 
mation change any part of the Common law, ſtatutes or 
cuſtoms of this realm ; nor can he by his proclamation 
create any offence which was not an offence before ; for 
that theſe things cannot be done without a legiſlative power, 
of which in our conſtitution the King is but a part. Dal/. 
20. pl. 10. 12 Co. 75. 11 Co. 87.6. 

On this foundation it hath been held, that the King's 
proclamation, prohibiting the importation of wines from 
France, upon pain of forfeiture, was againſt law and void ; 
there being no war at that time ſubſiſting between the na- 
tions. 2 [nfl, 63. 

So where an act was made, by which foreigners were 
licenſed to merchandize-within London ; and H, 4. by pro- 


clamation prohibited the execution of it, and ordered, that | 


it ſhould be in ſuſpenſe v/que ad proximum parlamentum 3 
and this was held to be againſt law. 12 C9. 75 

Upon a conference between ſome Lords of the Privy 
Council and the two Chief Juſtices (of which the Lord 
Coke was one) and Ch. B. and Baron Altham, the queſtion 
was, 1ſt, Whether the King by proclamation might pro- 
hihit new buildings in and about London. 2dly, If the 
King might prohibit the making of ſtarch of wheat. And 
the judges were of opinion, that the ſubjeEt could not be 
reſtrained in theſe particulars by the King's proclamation. 
12 Co. 74. ; CY 

But notwithſtanding the above-mentioned opinion, 
there are inſtances of perſons who have been ſentenced in 
the ftar-chamber upon proclamations againſt the increaſe 
of buildings ; and particularly in 4b. where a perſon 
was fined in the ſtar-chamber for building without brick, 
though upon an old foundation ; and it is there faid, that 
ſuch buildings had an ill effe&t from the danger of hire, 
conſumption of timber, and difficulty of feeding, clean- 
fing and governing the city z and it was ſaid in general, 


| v. Matthew. 


”K'.0 
pro bono publice, and for publick utility. 
Heads caſe, ? pu utility, Hob. 251, Arme. 

The King by proclamation may call or difſolve 
ments, may declare war or peace ; for theſe 
tive as with which he is intruſted as the ex 
the law ; but if there be an aQtual war ber 
foreign nation, it is not neceſſary in 


parlia- 
are preroga- 
ecutive part of 
vween us and - 
pleading to ſhew, 


that ſuch war was proclaimed. 2 In/t. 162. 
oe og Owen 45. Raft. Bir. wy aegis. 
The 


ing by proclamation may legiti ' 
coin, and make it current money a the Fenner Rngs. 
cording to the value impoſed by ſuch proclamation : ks 
may legitimate baſe coin, or mixed below the Randard of 
/rerling ; he may enhance coin to a higher denomination 
or value ; and may decry money that is current in uſe and 
payment ; and in all theſe caſes a proclamation, with a 
proclamation writ under the Great ſeal, is neceſſary, Cy 
Lit. 207. b. $5 Co. 114. b9 Dav.21. 1 Hil. Hiſt. 
P. C. 192, 197. | j 
The King by proclamation may appoint fafts and days 
of thankſgiving and humiliation ; and iflue proclamations 
for preventing and puniſhing immorality and profaneneſs ; 
and injoin the reading the fame in churches and chapels. 
Comp. Incumb, 354. 
A proclamation muſt be under the Great ſeal, and if 
denicd is to be tried by the record thereof; but if a man 
pleads that he was prevented doing a thing by proclama- 
tion, it ſeems the better opinion, that he need not aver 
that ſuch proclamation was under the Great ſeal ; for al- 
ledging, that ſuch proclamation was made, it ſhall be in- 
tended to have been duly made. Cro. Car, 180, Kel» y, 
Manning, and fee 1 Rol. Rep. 172. : 
Pooclamation of a fine, Is a notice openly and fo- 
lemnly given at all the &i/es held in the county, within 
one year after the engroſſing it. And theſe proclamations 
are made upon tranſcripts of the fine, ſent by the juſtices 
of the Common Pleas to the juſtices of afſize, and juſtices 
of peace. Weſt, Symb. 2 par. tit. Fines, ſeft. 132. See 


ime. 
Pauoclamation of cebellion, Is a publick notice given 
by the officer, that a man not appearing upon a ſubpana, 
nor an attachment in the Chancery, ſhall be reputed a 
rebel, unleſs he ſurrender himſelf by a day aſligned in 
this writ. Cowell, edit, 17279, See Commillion of 
rebellion, 
Py confeſſo, Is when a bill is exhibited in the 
Chancery, to which the defendant appears, and is in 
contempt for not anſwering, or makes an inſufficient an- 
ſwer, the matter contained in the bill ſhall be taken as 
if it were confeſſed by the defendant. Termes de la ley 


4 | 
"Where the defendant has not appeared, Chancery 
can't decree the bill pro confeſs, but ordered a ſequeſtra- 
tion againſt his real and perſonal eſtate, *till he cleared 
the contempt. 2 Ch. R, 284. 35 Car. 2, Nodes v- 
Battle. | | 
The courſe of the court now is to take a bill pro con- 
feſſo, after the party has once appeared, and ſtands out in 
contempt *till the plaintiff has got to the end of the line, 
and has run through all the proceſs of the court againſt 
him ; yet formerly this court did not- do it even in that 
caſe, without putting the plaintiff to prove the ſubſtance 
of his bill. Arg. Vern. 224. Hill. 1683. in the caſe of 
Fobnſon v. Deſminiere. | 
Two defendants, the one having anſwered, the other 
refuſes, he ſhall be bound by the other's anſwer, if the 
cauſe paſs againſt them. Toth. 74. cites 7 Jac. Matthew 


Defendant being a priſoner in the King's Bench refuſed 
to anſwer. The bill can't be taken pro confeſſo, unleſs he 
was in the priſon of this court ; whereupon he was remo- 
ved by habeas corpus into the Fleet ; and having a day givet 
him to anſwer, and he till refuſing, the bill was taken 
pro confeſs and he was ordered to be kept cloſe priſoner. 
N. Ch. R. 50. 1653. Thomas v. Fones. 

Where the defendants were not brought in upon-any 
proceſs of contempt, but they appeared to the ſubp&na to 


that proclamations were ſo far juſt as they were made 


anſwer, and craved a further day, and had it, and hs 


' 
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out all contempts, and could not be taken, the 
bill was taken po confeſſo, and a decree upon it decreed 
» be well grounded, and a bill -of review ordered to be 
Jimiſſed. N. Ch. Rep. 64. 14 Car. 2. Demy v, Fil- 


"h a ſuit for tithes the defendant was in contempt for 
not anſwering, and was brought by ſeveral orders to the 
har ; and being 2 quaker, refuſed to anſwer on oath, but 

ed to anſwer without oath. Finch C. admoniſhed 
him of the peril, viz. that the bill muſt be taken for true 
intirely as *tis laid, if he anſwered not; and he ſaying 
as before, the Lord Chancellor pronounced the decree, 
though Sir 7. Churchill, as amicus curie, ſaid, that this 
cauſe for tithes, eſpecially ſmall tithes, was not proper 
for this court, and had not been uſed ; but decreed for 
the plaintiff, and referred the valuation to the Maſter, 
2 Chan. Caſes 237. Mich. 29 Car. 2. Anon'. 

The defendant having appeared, and afterwards ſtood 
in contempt *till ſequeſtration was returned ; it was in- 
ſiſted, that the bill ought to be taken pro confeſſo ; but 
the Lord Keeper ſaid, He would conſider of it till the next 
tem. And it being alleged, that baron and feme were 
defendants, and that it was the wife only who had ap- 
peared, and that without the huſband's privity, Lord 
Keeper referred it to a Maſter to examine the fact, and 
ſaid, if it ſhould fall out to be ſo, he could not decree 
againſt the huſband, but they muſt proceed, and lay on 
the ſequeſtration to bring him in. Fern, 247, Trin, 


1684. Gibſon v. Scevengton. 


A defendant refuſing to anſwer, and ſtanding out all 
contempts *till an order was made for a ſequeſtration ; it 
was prayed by the plaintiff's counſel, that the bill might 
be taken pro confeſſo. To which it was objected by the 
counſel on the other ſide, that this could not be done, 
becauſe the ſequeſtration was neither under ſeal nor exe- 
cuted ; and alſo becauſe the plaintiff did not produce the 
original itſelf, but only a copy of it. Lord Chancellor 
Parker held the laſt objection certainly a good one, but as 


for the other, there ſeemed to him to be no reaſon for 


it; for the putting the ſeal to the ſequeſtration, and ac- 
tually executing it, ſeems to be then only neceſſary when 
the plaintiff is not ripe for a decree upon his own bill, 
but wants fome diſcovery from the defendant's anſwer, 
upon which the decree may be founded ; and therefore 
the actual executing a ſequeſtration to extort an anſwer, of 
which the plaintiff has no occaſion, ſeemed to him very 
unneceſſary, 10 Mod. 431. Paſch. 5 Geo. Anon” 
Stat. 5 Geo, cap. 25. enaQts, That if in any ſuit in equity 
any defendant, againſt whom proceſs ſhall iſſue, ſhall not 
cauſe his appearance to be entred according to the rules 
of the court, in caſe ſuch proceſs had been ſerved, and 
afidavit ſhall be made, that ſuch defendant is beyond the 
ſeas3 cr that, upon enquiry at his uſual place of abode, 
he could not be found, ſo as to be ſerved, and that there 
is juſt ground to believe that ſuch defendant is gone out 
of the realm, or abſconds to avoid being ſerved ; the 
court may make an order, appointing ſuch defendant to 
appear at a day therein to be named, and a copy of ſuch 
order ſhall, within ' 14 days, be inſerted in the London 
Gazette, and publiſhed on ſome Lord's day, after divine 
ſervice, in the pariſh church where ſuch defendant made 
his uſual abode, within 3o days next before his abſenting ; 
and a copy of ſuch order ſhall be poſted up, viz. a copy 
of ſuch order made in Chancery, Exchequer or Dutchy 
Chamber, ſhall be poſted up at the Royal Exchange z and 
a copy of every ſuch order made in any of the-courts of 
equity of the counties Palatine, or of the great ſeſſions 
in //ales, ſhall be poſted up in ſome market town with- 
in the juriſdiction of the court, neareſt to the place 
where ſuch defendant made his uſual abode, ſuch place of 
abode being alſo within the juriſdiction ' of the court ; 
and if the defendant do not appear within ſuch time as 
the court ſhall appoint, then, on proof made of ſuch 
publication of ſuch order as aforeſaid, the court may or- 
der the plaintiff's bill to be taken pro confeſs, and make 
ſuch _ decree thereupon as ſhall be juſt ; and the court 
may order ſuch plaintiff to be paid his demands out of 
the eſtate ſequeſtred according to the decree ; ſuch plain- 


tiff piving ſecurity to abide ſuch order touching the reſti- 
Vor, II. 
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tytion of ſuch eſtate, as the court ſhall make upon the de» 
fendant's appearance, But in caſe ſuch plaintiff ſhall re- 
fuſe to give ſecurity, then the court ſhall order the effects 
ſequeſtred to remain under the direQion of the court, 
until the appearance of the defendant to defend ſuch 
ſuit.——Provided, That this a& ſhall not ,affe&t perſons 
beyond the ſeas, unleſs affidavit be made of their being 
in England within two years before the ſubpana : Nor 
extend to courts having a limited juriſdiftion, unleſs oath 
be made of perſonal reſidence in ſuch juriſdiftion one year 
before the ſubpana. 

Mr. Serjeant Sr_ in his Reports of caſes in 
Chancery 401 to 404. tells us, That the opinion of the 
court was, that it is not ſufficient upon this ſtatute to 
make affidavit, that the party making it was informed, 
and believes that the defendants withdrew themſelves in- 
to /reland, in order to avoid being ſerved with the pro- 
ceſs of the court, But it muſt be likewiſe ſworn by 
whom the deponent received ſuch inſormation, and cites 
Fill. 1740. Burton v. Malon, 

The defendant appeared, and ſtood out to a ſequeſtration, 
and afterwards, on getting time, put in an anſwer, which 
was reported inſufficient in near twenty exceptions, and 
was ſerved with a ſubpana to make a better anlwer. The 


was inſiſted for the defendant, that the practice of taking 
bills pro confe/7o is not of long ſtanding, the ancient way 
being to put the plaintiff to make proof of the ſubſtance 
of the bill; and that, in this caſe, taking all the bill 
pro confeſſo, where part had been ſufficiently anſwered, 
ſeemed very ſtrange. But it was anſwered, that an in- 
ſufficient anſwer is as no anſwer, and therefore the whole 
to be taken pro confeſſo ; and the Maſter of the Rolls de- 
creed for the plaintiff. But Lord Chancellor King, on 
an appeal, ſaid, He would conſider how matters ſtood at 
the time of ſuch decree, and .that it was ſufficient that 
there then was no anſwer, and which the plaintiff had 
admitted to be ſo by ſuing his proceſs for a better ; and 
that ſo the defendant confeſſed the whole bill true, when 
by the Maſter's report, (which was a record of the ſame 
court) he had anſwered the greateſt part ; and when the 
plaintiff himſelf had firſt taken the anſwer to be an 
anſwer in part by ſerving the defendant with proceſs to 


put in a better, was againſt common ſenſe; and reverſed 
the former decree. 2 Williams's Rep. 556. Mich. I729s 
Hawhins v. Crook, | 


If the defendant obſtinately inſiſts upon his demurrer, 
and refuſes to anſwer, where the court is of opinion, that 
ſufficient matter is alleged in the bill to oblige him to an- 
ſwer, and for the court to proceed upon, the court will 
decree the matter of the plaintiff's bill ; for by the de- 
murrer are confeſſed all matters of fa& that are alleged, 
Curſ. Canc. 209. | 

Pyoctor, (Procurator,) Is he who undertakes to man- 


nage another man's cauſe, in any court of the Civil law 
or Eeclefialtical, for his fee. Sat aliena negotia gerenda 


fuſciptt. | 
22oconſules, Were thoſe who were called Juſtices in 
eyre, or Fuſlitu errantes, in England. Cowell, edit. 


I727. 

Pocors of the clergy, (Precuratores eleri, ) Are 
thoſe who are choſen and appointed, to appear for the ca- 
thedral, or other collegiate churches, as alſo for the com- 
mon clergy of every dioceſe at the parliament, to ſit in the 
lower houſe of Convocation ; and this is the manner of 
their eleftion. Firſt, The King direQeth his writ to 
the archbiſhop of each province, for ſummoning of 
all biſhops, deans, archdeacons, cathedral and collegiate 
churches, and generally of all the clergy of his province, 
aſſigning them the time and place in the ſaid writ: Then 
the archbiſhops proceed according to cuſtom : One ex- 
ample ſhall ſerve for both. The archbiſhop of Canter- 
bury upon his writ received, direteth his letters to the 
biſhop of Londen, as his dean provincial : Firſt, citing 
himſelf peremptorily, and then willing him to cite in 
like manner, all the biſhops, deans, archdeacons, cathe- 
dral and collegiate churches, and generally all the clergy 
of his province to the place, and againſt the day prefixed 
in the + but direteth withal, that one PRSENG 
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defendant put in another anſwer a-like inſufficient, It 
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ſent for every cathedral or collegiate church, and two for | 


the body of the inferior clergy of each dioceſe : And by 
virtue of theſe letters authentically ſealed, the ſaid biſhop 
of London direQteth his like letters ſeverally to the biſhop 
of every dioceſe of the province, citing them in like man- 
them not only to appear, but al- 
ſo to admoniſh the ſaid deans and archbiſhops perſonally 
to appear, and the cathedral or collegiate churches, as al- 
ſo the common clergy of the dioceſe to ſend their proctors 
to the place at the day appointed ; and alſo willeth them, 
to certify to the archbiſhop the names of all and every 
perſon and perſons ſo warned by them, in a ſchedule an- 
nexed to their letter certificatory. The biſhops proceed 
accordingly, and the cathedral and collegiate churches, 
and alſo the clergy make choice of their protors ; which 
done and certified to the biſhop, he returneth all at the 
day. Theſe profors of the clergy had heretofore place 
and ſuffrage in the Commons houſe of parliament, as 
appears by the ſtatute 21 R. 2. cap. 2 & 12. See Pro- 
locuto2, Convocation, and 4 7». fol. 4. 

Pyocurations, (Procurationes) Are certain ſums of 
money which pariſh-prieſts pay to the biſhop or arch- 
deacon, ratione viſitationis, "I hey were anciently paid in 
neceflary victuals for the viſitor and his attendants ; but 
afterwards turned into money. Complaints were often 
made to the pope of the exceſſive charges of the procura- 
tions, which were prohibited by ſeveral councils and bulls. 
That of Clement IV. mentioned in the Mona/ticon, 2 tom. 
pag. 165. is very particular, wherein that pope tells us, 
that complaint had been made to him that the archdeacon 
of Richmond, vifiting the dioceſe, travelled with one 
hundred and three horſes, twenty-one —_— and three 
hawks, and did fo grievouſly oppreſs a religious houſe 
with that vaſt equipage, that he cauſed the monks to. 
ſpend in an hour as much as would have maintained 
them a long time, Cowell, edit. 1727. See 17 Vin, Abr. 

Pyocurato2, Is a perſon who has a charge committed 
to him by another. So the proxies of lords in parlia- 
ment, are in our law books called procuratores. It fig- 
nifies alſo a vicar or lieutenant z one who acts inſtead of 
another. In Petrus Bleſenſis, ep. 47. we read of a procu- 
rator Regni. So procurator reipublice is a public magi- 
ſtrate. There are alſo procuratores clerz ſent to the convo- 
cation ; and the biſhops are ſometimes called procuratores 
ecclefiarum, And from this word comes the common 
word profor in the Civil court. It is alſo uſed for him 
that gathers the fruit of a benefice for another man. Stat, 
3 Ric. 2, flat. 1. cap. 3. and procuracy for the writing 
or inſtrument, whereby he is authorized. Procuratores 
are at this day in the weſt parts called prodZors. 

Pyocinatores eccleſiae parochialis, The church- 
wardens who were to aCt as proxies and repreſentatives of 
the church, for the true honour and intereſt of it. Paroch, 
Antiq. 502. | 

Pyocuratoutum, The procuratory, or inſtrument by 
which any perſon or community did conſtitute or dele- 
eate their proftor or proctors, to repreſent them in any 
Judicial court or cauſe. 

Yocurator monaſterit, The advocate of a religious 
houte, who was to ſolicit the intereſt, and plead the 
cauſes of the ſociety. See Ppovilo2 monafterit. 

Pyocurſus, Is the genealogy of a man. Adatt. Par. 
anno 1130. | 

P2odes homes, Is a title often given in our old 
books, to the barons or other military tenants, who were 
called to the King's council, and was no more than d:/- 
creti & fideles hsmines, diſcreet liege men, who, according 
to the beſt of their prudence and knowledge, were to give 
their counſcl ahd advice, Cowell, edit. 1727. 
 Pyoditorie, A word neceflary to indictments of treaſon. 
2 Haw. P. C. 224. | : 

Profaneneſs, (2a procul a fano) Is a diſreſpeRt paid 
to the name of God, and to things and perſons conſe- 
crated to him. T/ood's Inſt. 396. And profaneneſs is 
puniſhable by divers ſtatutes; as for reviling the Sacra- 
ment of the Lord's Supper, profanely uſing the name of 
God in plays, &c. profaning the Lord's day, curſing and 
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C, 2TI, I Car. TI, C. I; 


13 Car. 2. c ©, 
c. 11, See Blaſphemy, : * 0 3F 3 


Pooler, (Profrum, vel proferum, from the Þ 
proferer, 1. producere,) Is the time appointed for th 
counts of ſherifts, and other officers in the Exch&c = 
which is twice in the year. Stat. 51 #, 3. /tat. Lv G 
may be gathered alio out of the Regifter, fal. 4 F [7 
the writ De atturnato vicecomitis pro profro Toad s We 
read alſo of profers in flat. 3 H.8. c. 21. in which 1. 
proffer ſignifies the offer or endeavour to proceed in an aQ; 
by any man concerned ſo to do. Cowell, edit, I72 _ 

As to the profers of ſheriffs, though the certain de 
of the ſheriff could not be known before the finiſhins 
of his accounts; yet it ſeems there was ancient] - 
eſtimate made of what his conſtant charge of the —_ 
revenue amounted to, according to a medium, which 
was paid into the Exchequer at the return of the writ of 
ſummons of the pipe; and the ſums fo paid were and 
are to this day called profer vicecomitis : But although 
theſe profers are paid, if upon the concluſion of the ſherit 
accounts, and after the allowance and diſcharges had b 
him, it appears that there is a ſurpluſage, or that he 
is charged with more than he could receive, he hath his 
profers paid or allowed to him again. Hale's Sher, 4; 
counts $52. 

wter vicecomitis, See Pyofer, | 

wofert in curia, 1s where the plaintiff declares upon 
a deed, or the defendant pleads a deed, he muſt do it 
with a profert in-curia, to the end that the other part 
may at his own charges have a copy of it ; and until he 
hath at his repueſt and charges gotten a copy of the deed, 
he 1s not bound to anſwer it. 2 Lil. Abr. 382, 
And if a man pleads by virtue of an indenture, which 
is loſt, on affidavit made thereof, the court will compel 
the plaintiff to ſhew the counterpart, and the defendant 
may plead thereto; or will grant an imparlance. Cre, 
Jac. 429, When he who is party or privy in eſtate or 
intereſt, or who juſtifies in the right of him who is perty 
or privy, pleads a deed ; notwithitanding the party privy 
claims a part of the original eſtate, - yet Fe mult ſhew the 
original deed, 10 Rep. 92, 93. But where a man is a 
ſtranger to a deed, and claims nothing in it, &c, there he 
may plead the patent or deed, without a prefert in curia, 
Ibid. A man may claim under a deed of uſes, without 
ſhewing it ; becauſe the deed doth not belong to him, 
though he claims by it, but the covenantor's, and he 
hath no means to obtain it; and for that it is an eſtate 
executed by the ſtatute of uſes, ſo. as the party is in by 
law, like unto tenant in dower, or by ſtatute, &c. who 
may have a rent-charge extended, and need not ſhew 
the deed. Cro. Car. 442. And in things executed, or 
eſtates determined, there need not be any profert in cu- 
ria. 3 Lev. 204, Alfo an affignee of commitlioners of 
bankrupts need not ſhew the bond to the bankrupt, be- 
cauſe he comes in by a& of law, &c. Cre. Car. 209. 
By ftatute, no advantage or exceptions ſhall be taken 
for want of a profert in curia; but the court ſhall give 
judgment according to the very right of the cauſe, with- 
out regarding any ſuch omiſſion and defect, except the 
ſame be ſpecially and particularly ſet down, and ſhewn 
for cauſe of demurrer. 4 & 5 Ann. cap. 10. 

Paoofeſſion, (Profeſſv,) Ts uſed particularly for the en- 
tring into any religious order ; by which a monk offered 
himſelf to God by a vow of three things, v!z. Obedience, 
chaſtity and poverty, which he promiſed conftantly to 
obſerve. And this was called ſana religionts profeſs 
and the monk a religious profeſſed, Cowell, edit. 1727- 
See 17 Vin. Abr. 545. RTE 

Pyofeſſoz of law in Oxford, Not to be prejudiced 
by 13 & 14 Car. 2, As to the prebend of Shipton. 13 
' & 14 Car. 2, c. 4. | 

Pyofits, A deviſe of the profits of lands, is 2 deviſe 
of the land itſelf. Dyer 210. A huſband deviſed the 
profits of his lands to his wife, until his ſon came 0 
age; this was held to be a deviſe of the Jands until that 
time : though if the lands were deviſed to the ſon, a 
that his mother ſhould take the profits of it until he 
came of age, Ec, this would give the mother only an au” 


hich place 


ſwearing, &c. 1 Ed. 6. c. 1, 1 Eliz, c. 1, 3 Jac. L. 


thority, and not an intereſt, 2 Leon, 221, By devilc of 
| profits; 
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\ the lands uſually paſs ; unleſs there are other words 
policy intention of the teſtator., Moor 753, 758. 
” gramma, A letter ſealed with the King's ſeal. 
pee. Sax. lib, 3- art. 34. 

hibition, (Proh:6:tro,) Is a writ to forbid any 

+, either ſpiritual or ſecular, to proceed in any cauſe 

"oy depending, upon ſuggeſtion that | the nizance 

thereof belongeth not to the ſame court. F, N. B. fol. 

But it is now moſt uſually taken for that writ which 
jeth 


= of the King's court, whereby as well the party and 


his counſel, as the judge himſeli, and the regiſter, are for- 


So that prohibitions do not import that the eccleſiaſti- 


cal or other inferior temporal courts are alia than the 
King's courts, but ſignify that the cauſe is drawn ad aliud 
examen than it ought to bez and therefore it is always 
fd in all prohibitions (be the court eccleſiaſtical or tem- 
poral to which it is awafded) that the cauſe is drawn ad 
aliud examen contra coronam & dignitatem Regiam. 2. Inſt. 


602. 1 Rol. Rep. 252. 3 Bullſt. 120. Palm. 297. 


t. What courts may grant a prohibition ; and whether the 
granting it be diſcretionary, or ex debito juſtiti, 

2. Who have a right to, and may demand, and join in a 
probibition. 

3 Of the ſuggeſtion for, and manner of obtaining a pro- 

on, 

4. At what time a prohibition is to be granted; and in 
what caſes it may be granted to inferior temporal courts. 


5. In what caſes prohibitions are to be granted to the ſpi- 


ritual courts, . 


1. That courts may grant a prohibition ; and whether the 
granting it be diſcretionary, er ex debito juſtitiz, 


The ſuperior courts of 1/e/tminfter, having a ſuperin- 
tendency over all inferior courts, may in all caſes of in- 
ovation, Ec, award a prohibition ; in this the power 
of the court of B. R. has never been doubted, being the 
ſuperior Common law court in the kingdom. F. N. B. 
53- 4 infl. 71. 

Alſo the court of Chancery may award a prohibition, 
Which may iflue as well in vacation as in term time, but 
ſuch writ is returnable into B R. or C. B, Bro. Prohi- 
dition, pl, 6. 4 Inſt. 81. 1 Peer Will. 43. 
| If one be ſued in an inferior court for a matter out 
of the juriſdition, the defendant may either have a pro- 
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hibition from one of the Common law courts «5 
minſter-Hall ;z or in regard this may dan Ks eo 
tion, when only the Chaticery is opet; he may move 
that court for a prohibition; but then it muſt appear b 
oath made, that the faR did ariſe out of the juriſdiQior! 
and that the defendant tendered a foreign plea, which 
was refuſed ; and if a prohibition has been granted out of 
pry mad app ev and 6-16 theſe circumſtances 
attending 1t, the court will grant a 
RG 7M ok 8 | ſuperſedeas thereto, 

fs the juriſdiction of the court of C. B. is founded 
on original writs iſſuing out of Chancery, it hath been 
heretofore doubted, whether this court could without 
writ or plea depending award a prohibition ; but this 
point has been determined by the una:iimous ſenſe of all 
the judges, viz, that this court may upon a ſuggeſtion 
rm prohibitions, to keep as well temporal as eccle- 
iaſtical courts within their bounds and juriſdictions, and 
that without any original writ or plea depending ; the 
Common law being, in theſe caſes, a prohibition of it- 
ſelf, and ſtanding inſtead of an original, Bro. Prohibt- 
tion, pl. 6. Noy 153. 12 Co. 58, 108. Bro. Conſulta- 
tion, pl. 3. 4 Inſt. 99. 2 Brownl. 17, 

Accordingly it hath been adjudged, That a prohibition 
ought to be granted by the court of C. B. to the court 
of delegates for ſuing there to avoid an inſtitution of a 
clerk to a church in | Lancaſhire, after induRion made of 
him thereto, though the quare impedit for this church 
could not be brought in C. B. but only in the county 
of Lancaſter ; becauſe the title of the advowſon was not 
queſtioned by this prohibition, but the intruſion upon the 
Common law, of which this court has ſpecial care, 
Moor 861. 2 Rol. Abr. 317. Hutton's caſe. Hob. 15, S. C, 

But as to the courts of B. R, and C. B. this difference 
hath been made, That in the firſt of thoſe courts, a pro- 
hibition may be awarded upon a bare ſurmiſe, without 
any ſuggeſtion on record ; and ſuch writ is only in na- 
ture of a commiſſion prohibitory, which is diſcontinued 
by the demiſe of the King ; but that as to a prohibition 
iſſuing out of C. B. the ſuggeſtion muſt be on record, 
and therefore is conſidered as the ſuit of the party, and 
in m_— he my __ __ and 1s not diſcontinued 
by the demiſe of the King. » Dixy v, Brown, 
Palm, 422. Latch. 114. SC. mY P 

If the King's farmer, or copyholder of the King's 
manor, be ſued in the eccleſiaſtical court for tithes, 
upon a fuggeſtion in the court of Exchequer that he pre- 
(cribes to pay a certain modus in lieu of tithes, he ſhall 
have a prohibition out of the ſaid court, and ſuch modus 
ſhall be tried there, Palm. 525. . Lane 39. 1 Rl. 
Abr. 539. 

The grand ſeſſions of North Wales may ſend a prohibi- 
tion, and write to the ſpiritual courts there, as well as 
the courts here may. 1 $:4. 92. but for this ſee Crs. 
Car. 341. 1 For. 330. Vaugh. 411. 

It is laid down in Hb. That though a ſurmiſe be a 
matter of faQ, and triable by a jury, yet it is in the diſ- 
cretion of the court to deny a prohibition when it appears 
to them that the ſurmiſe is not true. Heb. 67, in the 
caſe of Aſhton pariſh v. Caſtle Birmige Chapel. 

This authority has been often quoted in queſtions of 
this kind, and in ſome caſes denied to be law ; but yet 
it ſeems the better opinion, and to. have been ſo holden 
by the greater number of our judges, That the awarding 
a prohibition is a matter diſcretionary, that is, That from 
the circumſtances of the caſe, the ſuperior courts are at 
liberty to exerciſe a legal diſcretion therein, but not an 
arbitrary one in refuſing prohibitions, where in ſuch 
like caſes they. have been granted, or where by the laws 
and ſtatutes of the realm they ought to be granted, 
Winch 78. 

It hath been determined in the houſe of Lords, That 
no writ of error will lie upon the refuſal of a prohibition ; 
but when a conſultation is awarded, it is with an des 
conſideratum eſt, and then a writ of error will lie. 1 Lord 
Raym. 545. in the Biſhop of 8?. David's caſe, 

If the maſter of a ſhip ſues in the Admiralty for his 
wages, and a prohibition is moved for, upon a-ſuggeſtion 
that the contract was made on land, and the court is of 
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opinion that a prohibition ought by law to be granted ; 
in this caſe they will not compel the party to find ſpecial 
bail to the ation in the court above, Salk. 33. Carth. 
g18, Cum. 74. 1 Lord Raym. 576. S. C. Clay v. Snel- 
aue. 

—Y there is judgment againſt a Simoniſt, who by the 
aſſent of parties is to continue for a certain time on the 
benefice, and who at the expiration of the time refuſes to 
remove, but commits waſte on the houſe or glebe, a pro- 
hibition to tay doing waſte may be had by the patron, in- 
cumbent, or any other perſon, becauſe that is the King's 
writ; and any one may pray a prohibition for the King, 
and it is grantable ex debito juſtitiz, and not honorary, and 
in the diſcretion of the court. Comp. Incumb. 43. 1 Sid. 
65. Hob. 247. | 


2. Who have a right to, and may demand, and join in a 
prohibition, 


The King may ſue for a prohibition, though the plea in. 
the ſpiritual court be between two common perſons, be- 
cauſe the ſuit is in derogation of his crown and dignity. 
F. N. B. 40. | 
So if the eccleſiaſtical court will hold plea of any mat- 
ter which belongs not to their juriſdiction, upon informa- 
tion thereof to the King's courts, either by the plaintiff, 
defendant, or by a meer ſtranger, a prohibition will iſſue, 
2 Infl, 607. 
As if a man libels in the ſpiritual court for a matter 
which does not appertain to that court, but to the Com- 
- mon law, as a matter of frank-tenement ; yet he himſelf, 

againſt his own ſuit, may pray a prohibition, and ſhall 
| have it. 3 Rol. Abr. 312. 1 Leon, 130. Gouldſ. 149. 
' I2 Co. 50. 

So S. wb the plaintiff in the ſpiritual court brought a 
prohibition to ſtay his own ſuit there, for that he ſuing 
for tithes by virtue of a leaſe made by the vicar of 4. for 
three years, the defendant claimed to be diſcharged of the 
tithes by a former leaſe and compoſition by deed 3 and in 
this caſe it was held, that the plaintiff himſelf may have a 
prohibition to ſtay the ſuit ; for the eccleſiaſtical judges 
are not to meddle with the trial of leaſes or real contracts, 
though they have juriſdiflion of the original cauſe, (v:z.- 
the tithes ;) for the leaſe is in the realty, and is not merely 
accidental ; and it makes no difference, that the plaintiff 
brings prohibition to ſtay his own ſuit ; for if the tem- 
poral court has knowledge by any means, that the ſpiri- 
tual court meddles with temporal trials, a prohibition 
ought to be awarded. - Cro. Fac. 351. 2 Bulſt. 283, Lit. 
Rep. 20. Worts v. Clifton. 

fe a vicar ſues a | ner for tithes in the ſpiritual 
court, and the parſon appropriate appears there pro 7n- 

tereſſe ſuo, and prays a prohibition, it ſhall be granted. 
2 Rol. Abr. 312. Robert's caſe. Cro, Eliz, 251. Ketw, 


ITO. 

If leſſee for years is ſued in the ſpiritual court for 
tithes, he in reverſion may have a prohibition. door 915. 
Cre. Eliz. 55, | 

But no man is intitled to a prohibition unleſs he is in 
danger of being injured by ſome ſuit aCtually depending, 
and therefore upon a petition to the archbiſhop, or other 
eccleſiaſtical judge no prohibition lies. March 22, 45. 
A prohibition quia timet does not lie. Allen 56. 

If ſeveral libels are exhibited againſt 4. and B. in a 
matter in which the court hath not conuſance, A. and B. 
cannot join in a prohibition ; ſo if the griefs ' be ſeve- 
_ ral, as ſome books ſay. Noy 131. 1 Leon. 286, Cre. 
Car. 129. 

But whete the vicar of A. libelled ſeveral perſons ſeve- 
rally for tithes, who joined in a prohibition, ſuggeſting 
a modus ; and though the court held in this caſe, that the 
prohibition was not regularly brought, being in all their 
names, when there were ſeveral libels ; yet inaſmuch as 
this was on a cuſtom, and matter triable at Common 
law, in which the Eccleſiaſtical court was properly pro- 
hibited, tho' not in exa&t form, they refuſed to award a 
conſultation, but direQed that the parties ſhould put in 
ſeveral declarations, as if there had been ſeveral prohibi- 


P R O 


tions. Yelv. 1289. Burges and D; 

I3. Bartue's —Y, L. P. adjud ed. ie 
So if A. libels againſt B. an 
they ſue a prohibition, they ſhall 
upon 1; and it is no objeQtion to 


Aſhton, Own 


C. for defamation, and 
Join 1n an attachinene 
lay, that the defamation 


was ſeveral, 1 Ld. Raym. 127. Per Treby C 
ſee for this 1 Vent. 266. | by Ch. J. and 
Where two or more Koym. 425. Comb, 448, 


. are allowed to join x 
tion, and one of them dies, the writ ſha pigs chernuy 


cauſe nothing is by them to be r 
only to be diſcharged, Owen 13. Do pa but they are 


3. Of the ſuggeſtion for, 


and manner of abtaini ; 
bition. f Vtaining a Prohi. 


Where the matter ſuggeſted for 2 prohib;:; 
upon the face of the lidel, an affidavit pints er 
upon ; but if it does not appear upon the face 'of the libel, 
or if a prohibition is moved for, for more than a 2D 
upon the face of the libel, to be out of their juri }.Yo 

- Juriidiftion 

_ __ = be an jaar of the truth of the ſugpeſ. 
. alk, . er A yp 

be..&P, cud.” 3 1". 4 Fw Woo 

The ſuggeſtion in the temporal court : | 
verſed. 2 [n/?., 611. 2 Co. Fo Mor ws. as 

On a rule to ſhew cauſe, why a prohibition ſhould not 
be granted to ſtay a ſuit againſt the plaintiff in the cour 
of the archdeacon of Litchfield, for not going to his 
riſh church, nor any other church, on Sundays or hall 
days, nor receiving the ſacrament thrice a year, vpon ſug- 
geſtion of the ſtatute of E1;z. and toleration a, and he 
qualifying himſelf within the a, and alleging, that he 
pleaded it below, and they refuſed to receive his plea ; 
cauſe was ſhewn, that this fact was falſe, and that the nlain- 
tiff was not a diſlenter, nor had qualified himſelf ut ſupra 
and therefore hoped the court would not ſuff-r the rule 
to ſtand, unleſs there was an affidavit of the fat ; for b 
that means any perſon might come and ſuggeſt a falſe 
fact, and ouſt the ſpiritual court of their juriſdition 
TNT. _ quamngs =" and therefore for want of ſuch 
afhdavit the rule was diſcharged. 1x Ld. Roaym. ; 
Burdett v. Newell, n FP qr 

If a plea to an inferior jurifdiftion be properly tendred, 
which they refuſe, tho” this be a good cauſe for a prohibi- 
tion, yet an affidavit muſt be made of the refuſal. Skin. 
20. Hard, 406. 3 Keb. 217. 

A motion was made for a prohibition to the Eccle- 
ſiaſtical court of London, for calling a woman whore, up- 
on a ſuggeſtion that the words were actionable there by 
cuſtom of the place; but the court would not grant a 
prohibition without oath made, that if any ſuch words 
were ſpoken, it was in London, and not elſewhere. 4 
Med. 367. 

On a libel for calling the plaintiff old thief and old 
whore ; the defendant ſuggeſted for a prohibition, that if 
any ſuch words were ſpoken, they were ſpoken at tha 
ſame time ; but this ſuggeſtion was held ill, becauſe ths 
words ought to have been fully confeſſed. 1 Yent. 10. 
Day v. Pitts. | 

By 2 & 34.6. cap. 13. it is enafted, © That if 
any party at any time hereafter, for any matter or cauſe 
before rehearſed, limited or appointed by this a&t to be 
ſued or determined in the King's Eccleſiaſtical court, or 
before the Eccleſiaſtical judge, do ſue for any prohibi- 
tion to any of the. King's courts where prohibitions be- 
fore this time have been uſed to be granted ; that then in 
every ſuch caſe the ſame party, before any prohibition 
ſhall be granted to him or them, ſhall bring and deliver 
to the hands of ſome of the juſtices or judges of the ſame 
court, where ſuch party demanded prohibition, the very 
true copy of the libel depending in the Eccleſiaſtical court 
concerning the matter where the party demandeth prohi- 
bition, ſubſcribed or marked with the hand of the fame 
party, and under the copy of the ſaid libel ſhall be writ- 
ten the ſuggeſtion, wherefore the party ſo demandeth the 
faid prohibition ; and in caſe the ſaid ſuggeſtion, by tw9 
honeſt and ſufficient witneſſes at the leafh, be not prov 
true in the court where the ſaid prohibition ſhall be go 


T.& VV 

44 and awarded, that then the party, that is let or hin- | 
i of his or their ſuit in the Eccleſialical court by 
ſuch prohibition, ſhall upon his or their requeſt and ſuit, 
bat delay, have a conſultation granted in the ſame 

| "_ :n the court where the ſaid prohibition was granted, 
" ſhall recover double coſts and damages againſt the 
that ſo purſued the ſaid prohibition ; the ſaid coſts 
Fi damages to be aſſigned or aflcfled by the court where 
the ſaid conſultation ſhall be ſo granted ; for which coſts 
and damages the party to whom they ſhall be awarded 
may have an ation of debt by bill, plaint or informa- 
tiong 1N Any of the King's courts of record. See 27 H. 
8, cap. 20. and 32 4. 8. c. 7. to which this aCt refers. 

In the conſtruction of the above-mentioned ſtatute the 
following opinions have been holden, 

That this ſtatute referring to the ſtatutes 27 & 32 FH. 
8 which extend to tithes and offerings generally, all 
{ch tithes and church duries as are mentioned in thoſe 
fatutes are as much within this act, as if particularly enu- 
merated. 2 Jnft. 662. Comp. Incumb. 600. Dyer 

wy 
ad therefore it extends to prohibitions to ſuits of 
ſmall tithes as well as great, Yelv. 102. 2 Lord Raym. 


2. 
”" it hath been adjudged, that the ſuggeſtion of a mo- 
dus decimandi ought to be proved within fix months, be- 
ing within the act. Noy 148. Yelv. 104. L.P. 

S& where one, that was ſued for tithe of hay in the 
ſpiritual court, ſuggeſted for a prohibition, that he was 
to pay ſo much upon an arbitrament ; and it was held, 
that this ſuggeſtion ought to be proved, as well as one 
made of a modus decimandi : So on a ſuggeſtion upon the 
flatute 31 £2. 8. that lands are tithe free, becauſe the 
clauſe requiring the proof of a ſuggeſtion is general, 
and not limited to real compoſition, 1 Rel. Rep. 55. 
Reynolds v. Hay, 

So upon a ſuggeſtion, that the ſuit in the ſpiritual 
court was for tithes of heath and barren ground impro- 
ved within ſeven years after the improvement, contrary to 
the ſtatute 3 in this caſe proof of the ſuggeſtion within 
fix months was held neceſlary. 1 Jon. 231. Strande v. 
Heiſkins, Cro. Car. 208. | 

But it hath been held, that there needs no proof of 
the ſuggeſtion where the tuit is for tithes contrary to com- 
mon right, or where the contract of the party is ſuggeſted. 
Cumb. 147. © 

It hath. been held, that the. ſuggeſtion need not be 
proved ftriftly, nor with preciſe certainty as to all its 
circumſtances ; but that if it be proved in ſubſtance, or 
in ſach a manner as to ſhew that the Eccleſiaſtical court 
has not juriſdiction, it is ſufficient, Cro, Eliz. 7306. 
Mor g11. 

The ſuggeſtion mnft be proved by honeft and ſufficient 
witnefles, which is required by the expreſs words of the 
ſtatute 3 and therefore the teſtimony of one attainted of 
felony, excommunicated or convicted of recuſancy, is, 
as in other caſes, to be rejected. | 

But it hath been held, that perſons, ſuch as pariſhioners 
of the pariſh, &c. who may not be ſafficient and able 
witneſſes at a trial by law, may notwithſtanding be ſuſfi- 
cient witneſſes to prove the ſuggettion ; the chief intent 
of the ſtatute being to prevent frivolous and vexatious 
ſuggeſtions ; alſo it hath been held, that after the admit- 
ting and recording the proof of the oggetBon, nothing 
is to be objeed againit the perſons of the witneſſes or 
now evidence, Adich. 27 Car. 2. in C. B. Sharp v. 

bart | 

If a ſuggeſtion conlifts of two parts, it is faid to be 
ſufficient to produce: one witneſs to the one, and another 
to another. Tx Yent. 107. | 

It hath been held,. that the ſix months for proof of 
the ſurmiſe ſhall be accounted according to the calendar; 
or that this being a computation which concerns the 
church, it is but reaſonable that it ſhould be done ac- 
cording to the computation uſed in the Eccleſiaſtical law. 
Hob. 197. Lit. Rep. 19. 2 Med. 58. 

It is faid in Afoor, that the time of fix months given 
y the ſtatute to prove the ſuggeſtion ought to be inten- 
ed fix months in term-time, and that the vacation 


- 
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ſhould be no part of the time ; but this hath been fincs 
adjudged otherwiſe, and that the time ſhall commence 


from the tee of the writ of prohibition, and not from 
the time of the rule made fo 


r awarding it. Aoor 577; 
Noy 30. 2 Ld. Roymond 11792, 2 Salk, 554. "579 
If the ſurmiſe be 


vl proved before one of the judges 
within the fix months, although it be not recorded till af- 
ter the ſix months by the court, it is well enough. Noy 


30. That it muſt be entered in the office, 2 Show, 308; 
It hath been held, that proof which is not ſufficient may 
be ſupplied by better proof within the fix months, but not 
after. Litt. Rep. 155. 

The party on failure of proof of the ſuggeſtion, ſhall 
not only have double coſts and damages, but allo his coſts 
and damages in the aftion he brings for the recovery 
of them. Bendl. 143. See ſtat. 8 & 9g I. 3. cp. it. 

But if the prohibition be grounded partly on a medics, 
which needs no proof, and partly on the contract of the 
parties, which needs no proof, there ought not to be 
double coſts ; for the mixing the contract with the man=- 
ner of tithing privileges the whole. Brown!. 9g. Yetv. 
119. | 

So Where for a variance between the libel and ſuggeſ- 
tion, a conſultation was awarded, and double coſts ad- 
judged to the defendant ; and this was held to be error 
by the very letter of the ſtatute, which gives double coſts 
only for want of proving the ſuggeſtion, and for no' other 
cauſe, Yelv. 79, 80. 

S0 where a prohibition was obtained upon a ſuggeſtion 
which was not proved within the ſix months, in which 
the defendant took iflue with the plaintiff, which was 
found for the plaintiff; and in this caſe it was reſolved, 
that the defendant ſhould not have double coſts for want 
of the {uggeition's being proved ; for the ſtatute is, that 
he ſhall have a conſultation and double coſts ; but in this 
cale he could not have a conſultation, the matter and 
iſſue being found againſt him ; but ought to have prayed 
a conſultation upon the fuggeſtion's not being proved, and 
then ſhould have had his double coſts. Latch. 140. Wat- 
kinſon v. Sir G, Pacy. > ne 

The ſurmiſe or ſuggeſtion may be brought in by at- 
torney, and need not be in proper perſon. 1 Leon. 286. 

A prohibition is not to. be granted the laſt day of 
term, but on motion a rule may be obtained to ſtay pro- 
ceedings till the enſuing term, Latch. 7. 2 Rel, Rep, 
450. 


4. At what time a prohibition is to be granted; and in 
what caſes it may be granted ta inferior temporal courts, 


It is clearly agreed, that in all caſes where it appears 
upon the face of a libel, that the admiralty, ſpiritual 
court, &c. have not a SOON, a prohibition may be 
awarded, and is grantable as well after as before ſentence 
for the King's ſuperior courts have a ſuperintendency over 
all inferior juriſdictions, and are to take care that they 
keep within their due bounds. 2 [n/f. 602. 2 Rel. Abr. 
319, MNoy 137. 1 Sid. 6s. Cro. Eliz. 57x, Moor 
462, 907. Skin. 299, Carth. 463. March 153. 2 
Rol. Rep. 24. Comb. 356. | | 

But where the court has a natural juriſdiftion of the 
thing, but is reſtrained by ſome ſtatute; as by 23 H. 8: 
for not citing out of the dioceſe, there the party muſt 
come before ſentence ; for after pleading and admittin 


inconvenient to grant .a prohibition. See the authorities 
ſupra, and Cro. Car. 97. 2 Show. 145. Vent. 61. 6 
Med. 252. Fareſl. 137. Godb. 163, 243: 5 1d. 341, 
Hetl. 19. 12 Co. 76. Salk. 543. OY Og 
Upon a motion for a prohibition the caſe was, the de- 
fendant libelled in the ſpiritual court for tithes of faggots 
made of loppings of trees; and the ſuggeſtion for a pro- 
hibition was, that theſe loppings were cut from the ſtumps 
of timber trees above the growth of twenty years ; and it 
was alleged, that ſentence was given in the ſpiritual court, 
and therefore the plaintiff comes here too late to have a 
prohibition : But per Holt Ch. J. the ſentence will not 
hinder the having a prohibition in any caſe, but in caſe of 


Vor. II, 


prohibitions grounded upon 23 H. 8. c. g. for citing out of 
7C the 


the juriſdiftion of the court below, it would be hard wn, | 
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the dioceſe ; but becauſe the plaintiff had not pleaded this | 


matter in the ſpiritual court, they denied the prohibition, 
becauſe the ſpiritual court has a general juriſdiction of 
tithes; and if any ſpecial matter deprives them of their 
juriſdiftion, it mult be pleaded there ; and if it had been 
pleaded there, and iſſue joined upon it, and upon the 
trial it had been found not to be /ilva cadua, it had 
been well ; but if they had refuſed to admit the plea, a 
prohibition ſhould have been granted. 2 Ld. Raym, 835. 
Dike v. Brown. | 

It is clearly agreed, that a prohibition doth lie as well 
to a temporal court as to the ſpiritual court of admiralty 
or other court, whoſe proceedings are different from the 
Common law, if ſuch temporal court exceed the bounds of 
its juriſdiction, or take cognizance of matters not ariſing 
within its juriſdiftion. £F, N. B. 45. 2 Inft. 229, 243, 
Gor. 2 Rol. Rep. 379. 1 Rol. Rep, 252. 

As if treſpaſs vi & arms be brought in the county, 
a prohibition lies to the plaintiff, F. N. B. 47. 

So if one ſueth another in a court baron or other court, 
which is not a court of record, for charters concern- 
ing inheritance or freehold, he ſhall have a prohibition, 
F, N. B. 47. 

A perſon having obtained judgment in B. R. for his 
debt and damages, brought his aCtion for the recovery of 
them againſt the bail in the court of the Tower of Lon- 
don, in which action the party was taken on a capias, and 
was reſcued, after which the plaintiff brought his ac- 
tion on the caſe in the court for the reſcue ; and all this 
appearing to the court of R. R. they granted a prohibi- 
tion. 1 Rel. Rep. 54. | 

So where an ation of debt was brought in the 4Zar- 
/halſea, on a judgment in B. R. and a prohibition was 
granted, 2 Salk. 439. 

A ſuit was ſurmiſed to be before the Lord preſident 
of the marches for an office, between the grantee of the 
Lord preſident and a ſtranger, wherein the only queſtion 
would be, whether the grant of that office belonged to the 
Lord preſident; and becauſe in this caſe he would be 
as it were both judge and party, a prohibition was granted. 
1 Keb, 648. 


If there be one entire contract above 40s. and a man 


ſues for it in a court baron, ſevering it into divers ſmal] 
ſums under 40s. a prohibition ſhall be granted, becauſe 
this is done to defraud the court of the King. 19 H. 6. 
54. 2 Rol. Abr. 280. F. N. B. 46. 

An a&ion was brought in the hundred court for 40s. 
in which action the plaintiff confeſſed that he was fſa- 
tisfied one ſhilling, which being done with an intent to 
give that court juriſdiction, and to defraud the ſuperior 
courts, a prohibition was granted.” Palm, 504. Clerk v. 
Corke. 

If there be ſeveral contrats between A. and B. at 
ſeveral times for divers ſums, each under 40s. but a- 
mounting in the whole to a ſum ſufficient to intitle the 
ſuperior court to a juriſdiftion, they ſhall be ſucd for in 
| ſuch ſuperior court, and not in an inferior court, which 1s 
not of record. 1 Vent, 65. 

So in a prohibition to the court of the honour of Zye, 
where the caſe was :—one contracted with another for 
divers: parcels of malt, the money to be paid for each 
parcel being under 40 s. and he levied divers plaints there- 
upon in the ſaid court ; wherefore the court here granted 
a prohibition ; becauſe though there be ſeveral contracts, 
yet inaſmuch as the plaintiff might have joined them 
all in one ation, he ought to have ſo done, and ſued 
here, and not put the defendant to unneceſſary vexa- 
tion, any more than he can ſplit an entire debt into 
divers, to give the inferior court juriſdiction in fraudem 
legis, 1 Vent. 73. Girling v. Alders. 2 Keb. 617.8. C. 
1 Show. 11. S. QC. cited. - | 

It is laid down by my Lord Cake, and admitted in a 
great variety of caſes, that no inferior court can hold 
plea of an obligation, contraR, battery or other tranſ1- 
tory action, if not made within the juriſdiction, and 
that the cauſe of action muſt be alleged to ariſe within 
ſuch juriſdiction. 2 [n/?. 231. 1 Sand, 74. 2 Fon. 230. 
1 Shaw. 10. and ce tit, Courts, 
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And therefore, in an aQion on a 
_O_ airy only the promiſe, 
muſt be alleged to ariſe within inferior juriC1;,a:; 
muſt be ved ſo on the trial, " Ras xperiſdiion, _ 

But if the plaintiff had ſhewn that the 8-4 Sh h 
lent infra juriſaittionem curie, or if it had ber fo > 
there ſold, the plaintiff would have had no wy _ 
that the defendant aſſumed to pay infra juriſdiitin $4 
11&.; becauſe the Jaw creates the promiſe upon the Fol 
tion ing: —_ which debt being within the Mg 
tion | 
= df ns ſhall be intended there alſo, ©; Lord 

In all caſes where inferior courts aſſume 
or hold plea of a matter not ariſing within 
the party hath his remedy, and may ſtay their proceed 
ings by prohibition 3 but ſuch prohibition can only re : 
larly be obtained by its appearing on oath ie . an 
the fact did ariſe out of the juriſdiction, and that z 
defendant tendered a foreign plea, which was Foy 


6 4 146. Carth. 402. 1 Salk, 201, 1 Prer JÞ;it 


promiſe in an infe. 
but the conſideraticn 


a JuriſdiCtion, 
their limits, 


upon, that though the party negleted to plead to the jy 
riſdiction, that yet the matter ariſing out of the inferior 
juriſdiction, the ſuperior courts ought to grant a ks 
bition ; for that otherwiſe the parties, their counſel ang 
attornies, would give a juriſdiction to inferior courts 
which they were not entitled to by law ; but it was 
otherwiſe adjudged in this caſe ; and it ſeems to be now 
agreed, that after admitting the juriſdiction, or after im- 


parlance, the party cannot apply for a prohibition, 2 
Mod. 271. 


greed by the court. 1. That if any matter appears in 
the declaration, which ſheweth that the cauſe of ation 
did not ariſe infra juriſdietionem, there a prohibition nay 
be granted at any time. 2. If the ſubje&t matter in 
the declaration be not proper for the judgment and de- 
termination of ſuch court, there alſo a prohibition may 
be granted at any. time. 3. If the defendant, who in- 
tended to plead to the juriſdiction, is prevented by any 
artifice, as by giving a ſhort day, or by the attorney's 
refuſing to plead to it, &c, or if his plea be not accepted, 
or 1s over-ruled ; in all theſe caſes a prohibition likewiſe 
will lie at any time. 2 ed. 273: 

A motion was made for a prohibition to be direQed to 
the ſheriff's court in Bri/tol, upon ſuggeſtion that caules 
of action ariſing out of the juriſdiction of the ſheriff's 
court ought not to be ſued there; and this motion was 
made in- behalf of the defendant in the ation, before he 
had appeared, to ſtay the proceedings. of the court, who 
proceeded to attach his goods in the hands of a garniſhee ; 
and Sir B. Shower oppoſed the motion ; becaule the de- 
fendant could not pray a prohibition upon ſuggeſtion of 
a matter which he could not plead ; and as here he could 


ſuch a motion before appearance. And per Halt Ch. }. 
a man ſhall not plead to the juriſdiction until he appear; 
but if the original cauſe of ation aroſe out of the ju- 
riſdiction of the court, the garniſhee may plead it; and 
of that opinion he ſaid was Hale Ch. T. but if it was 
debt upon a ſimple contra, it is attachable where the 
perſon of the debtor is. 1 Lord Raym. 346. Cote v. Li- 
cence. 

So in the caſe of Clerk v. Andrews, where Shower 
moved for a prohibition to the court of the ſheriffs of 
London to ſtay proceeding, where they attached the debt 
of the garniſhee, becauſe it aroſe out of the juriſdiction, 
but it was denied, becauſe the debt was upon {imple con- 


tract, which follows the perſon of the debtor. 1 Show. 


Rep. 9. cited. 1 Lord Raym. 347. 


5. In what caſes prohibitions are to be granted to the ſpirt- 
tual courts, 


a chattel 


If one ſues another in the ſpiritual court for 
So if he 


or debt, the defendant ſhall have a prohibition. 
ſues for a treſpaſs, F, N. B. 40, 


It; 


In the caſe of endyhe v. Stint it was greatly inſiftet 


But in the above-mentioned caſe theſe thinos were a- 


not plead this before appearance, ſo he ought not to make 
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:o5 of a pariſh, a prohibition lies. 2 Rol. Abr. 
gy Co. 44- - Ral. Rep, 332. Cro, Eliz, 228. 3 
Ps $29. 3 Keb. 286. 8. P. per Hale Ch. J. becauſe 
the preſcription 1s the ground thereof, 

As if a ſuit be by a parſon for tithes, and the defen- 
4ant plead, that the place where is in another pariſh, a 

ohibition lies 3; becauſe they meddle with that which is 
out of their juriſdiction, though the original thing be of 
their COgNIZAnce, and this comes in obliquely, 2 Rel. 
fir. 282. 1 Show. 10. cited. Noy 147. S. P. 

G& if a vicar of a pariſh libels againſt another to avoid 
his inſtitution to the church of D. which he ſuppoſes to 
he a chapel of eaſe appertaining to his vicarage, and 
the defendant ſuggeſts that D. is a pariſh of itſelf, and 
not a chapel of eaſe; a prohibition will be granted, for 


they ſhall not try the bounds of the pariſh, 2 Rel. Abr. 


w/o if the queſtion be in the court chriſtian, whether a 
church be a parochial church, or but a chapel of eaſe; a 
prohibition lies. 2. Rol. Abr. 291. ſeveral cales to this 
ole. - 

"But if the bounds of two vills lying in the ſame pariſh 
come in queſtion in the ſpiritual court, no prohibition 
lies ; for that ſuch bounds are triable in the eccleſiaſtical 
court, tho? thoſe of pariſhes are not. 1 Lev. 78, Petler 
y. Yaleman. 7 

The eccleſiaſtical courts have cognizance of a way to 
x church, and for not repairing ſuch way the parties 
may be proceeded againſt in the ſpiritual court. arch 


No if a parſon is prevented from carrying away his 
tithe by the topping up the uſual way, he may have his 
remedy in the eccleſiaſtical court, grounded on the ſtatute 
2 Ed, 6. Bulſt. 679. 1 Fon. 239, | 

But if the queſtion be, whether he is to have one way 
or another, or whether ſuch a way be a highway or not; 
this cannot be tried in the ſpiritual court. March 15, 
1 Bulfl, 67. 2 Rol. Abr. 287. S. P. adjudged. 

So if the churchwardens of a church ſue for a way to 
the church, which they claim to appertain to all the pa- 
iſhioners by preſcription, a prohibition ſhall be granted ; 
for this right being grounded on the preſcription, is to 
he tried in the temporal courts. 2 Rel. Rep. 287. 2 Rol. 


, 4I- 
7 - rag be admitted, inſtituted and inducted, and a 
ſuit is commenced in the eccleſiaſtical court for to avoid 
the inſtitution, ſuppoſing it not valid ; though the thing 
be of their cognizance, yet becauſe the induction, which 
is temporal, and gives a lay ng, may depend upon it, 
a prohibition lies. Hob. 15. Latch. 205. 1 Bulſt. 179, 
Lit. Rep. 165, Poph. 133. 1 Rol. Abr. 282, 1 Show. 
+ IO» | 

f there be a ſuit for tithes in the eccleſiaſtical court, 
and the tenant pleads, that the party who ſues 1s not in- 
cumbent, but that F. S. is; and this plea, becauſe ir 
goes to the right of the incumbency, 1s rejected, a pro- 
hibition lies z for by denying the tenant this liberty he 
might be twice charged for tithes. Cro, El. 228, 3 Leon. 
2b. Green v. Penilden. 

There are frequent inſtances of prohibitions being grant- 
ed to the eccleſiaſtical courts, to ſtay ſuits for fees by 
chancellors, regiſters and proftors in thoſe courts, on this 
foundation, that demands pro opere & labore are properly 
determinable at Common law, and that fees cannot be 
kttled by the canon law; and that the ſpiritual court 
can only give coſts and expences of ſuit, but that no ac- 
tion of debt will lie for ſuch coſts at Common law ; and 
that the profits of an office being temporal, the remedy 
for them ought to be by quantum meruit ; or in caſe it 
be an office of freehold, by afliſe ; the denial of juſt fees 
being a diſſeiſin 3 and therefore it ſeems to be now ſet- 
tled, that neither a proctor nor regiſter can ſue for fees in 

e ſpiritual court, but that the proper remedy is, in caſe 
of a fee certain by an indebitatus a/ſumpſit, or in caſe of 
nM uncertain fee, by quantum merut ; and in ſuch ſuits 
it is faid not to be neceilary to prove a retainer, that being 


plied by law. 2 Rel. Rep. 59. 3 Leon. 268. 1 Mod. 


If the ſpiritual courts take upon them to try the | 
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176, 2 Ktb, 61c. X | 
aa - AH yes 3 Kb. 303, 441, 516. 1 Salk, 33% 
f a legatee takes a bond from the executor or pay= 
ment of the legacy, and afterwards ſues tangy Hr Fe 
ritual court for the legacy, a prohibition will be granted ; 
for by the taking the obligation the nature of the de- 
moe is gen, = it becomes a debt or duty recover- 

e in the temporal court, Yelv, 48, 231. 

2 Rol. Rep. 160. 8. P. cont. dra? as 
Matters of freehold, and the rights of inheritances 
are only determinable in the temporal courts ; fo that if 
the eccleſiaſtical courts intermeddle with thoſe, -a prohi- 
bition lies. F, N, B. 40. 2 Rol. Abr. 286. Lit. Rep, 

104. 

As in a feoffment of tithes and lands, where there is 
no livery, if they do adjudge the tithes to paſs, notwith- 
itanding there is no livery, a prohibition will lie. Cyo, 
Jac. 270. 1 Vent, 41. cited, 

So if a man deviſes, that his lands ſhall be ſold for the 
payment of his debts, and that the overplus ſhall be paid 
to ſuch and ſuch perſons in certain ſhares ; the legatees 
in this caſe cannot ſue in the ecclcſiaſtical court ; for the 
proviſions intended them ariſe originally out of lands, and 
their proper remedy in this caſe is in a court of equity. 
Dyer 151, 264. Hob. 265. 2 Rol. Abr. 284—5. 2 
Show. 50. Cro. Car. 16. | 

But if a rent be deviſed out of a farm for years, the 
eccleliaſtical courts may hold plea thereof ; for the term 
for years being only a chattel is teſtamentary, and con-. 
(equently the rent deviſed thereout. 1 Sid. 279. 2 Keb, 
5. 1 Lev. 179. 

The rights of offices for life in the eccleſiaſtical or courts 
of Admiralty are determinable at Common law ; as in 
the queſtion concerning the validity of two patents, b 
which the office of regiſter to a biſhop was granted ; it 
was held, that this ſhould not be tried in the ſpiritual 
court, though the ſubject matter be ſpiritual ; becauſe 
the office itſelf being matter of freehold is for that rea- 
ſon of temporal cognizance. 2 Rel. Abr. 285—6, Noy 
g1. Latch. 228, Palm. 450. Godb. 390. Cro, Car, 
O5. 2 Kol. Rep, 3ob. Raym, 88. 1 Lev. 125, 4 
Med. 27. Comb. 306. | 


ned in the eccleſiaſtical court, Bro. Juriſdietion, pl, 41. 

A parſon libelled againſt the defendant in the ſpiritual 
court of York for having cut elms in the church-yard ; 
and a prohibition was granted, upon ſuggeſtion that they 
grew- on his freehold. 1 Lord Raym. 212. Hilliard v. 
Fefferſen. 

Fer more learning on this ſubje&, ſee 4 Bac. Abr, and 17 
& 18 Vin, Abr. zi. Prohibition, 

Prohibitio de vaſto directa parti, Is a writ judi- 
cial, directed to the tenant, prohibiting him from ma- 
king waſte upon the land in controverſy during the ſuit. 
Reg. 2s. fel. 21. And it hath been adjudged, that a 
prohibition ſhall be granted to any one who commits 
waſte, either in the houſes, or buildings of the incum- 
bent, or who cuts down any trees on the glebe, or doth 


any other waſte. Moor 917. 3 Nelſ. Abr. 7. 


Pro Jndiviſo, Is a poſſeflion or occupation! of lands 
or tenements, belonging to two or more perſons, where- 
of none knows his ſeveral portion, as coparceners before 
partition, Bradgton, lib. 5. trat. 2, cap. I. num. 7. See 
Pourparty and Partitfone facienda, 

Proles, in Engliſh progeny, Is properly ſuch as pro- 
ceed from a lawful marriage; though if the word be 
taken at large it may well denote the iſſue of an unlaw- 
ful bed. 

Prolocutor of the Convocation houſe, (Prolocutor 
domus convecationts,) Is an officer choſen by perſons ec- 
cleſiaſtical, publickly aſſembled by virtue of the King's 
writ for every parliament ; and as there are two houles 
of convocation, ſo there are two prolocutors, one of the 
lower, and one of the higher houſe. He of the lower 
houſe, preſently upon the firſt aſſembly, by the motion 
of the biſhops, being choſen by the members of the ſaid 
lower houſe, is preſented to the biſhops for prolocutor, that 
is, the perſon by whom they intend to deliver their reſo- 

utions 


Treſpaſs on a glebe being freehold, cannot be determi-_ 
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tutions to the higher houſe ; and to have their own houſe 

* eſpecially ordered and governed. His office is to cauſe 
the clerk to call the names of ſuch as are of that houle 
when he ſees cauſe, to read all things propounded, ga- 
ther ſuffrages and the like, Cowell, edit. 1727. 


Promile, (Promiſſiz,) Is when, upon a valuable con- 
ſideration, we bind ourlelves by our worts to do or per- 
form ſuch an a& as is agreed upon and concluded, upon 
which an action may be grounded z whereas, if it be 
without conſideration, it is called nudum fpactum, ex quo 
non oritur atti9, Cowell, edit, 1727. 

If promiſes are executory on both ſides, - performance 
need not be averred ; becauſe it is the counter-promile, 
and not the performance that raiſes the conſideration. 4 
Ad. 189. Where a promiſe is made to do a thing, 
and there is no breach of it, the ſame may be diſcharged 
by parol; but if it be once broken, it cannot be Gcil- 
charged without releaſe in writing, then being a debt. 1 
M:d. Rep. 2c6. 2 Mid. 44. And when an action 1s 
grounded on a promiſe, payment or ſome other legal diſ- 
charge mult be pleaded. 1 4d. 210. If a promile be to 
pay a ſum of money by ſeveral monthly payments, the 
promiſe being intire, a breach of payment of the firſt 

' month is a breach of the whole promiſe. 2. Rel. Rep. 
47. See Attion, Allumplit, | 

Dromoters, (Promotores,) Are thoſe who in popular 
and. penal actions do piolecute oftenders in their own 
name and the King's, having part of the fines or penal]- 
ties for their reward ; theſe, ainong the Romans, were 
called quadruplatores or delatores. I hey belong efpecially 
to the Exchequer and King's Bench, Smith de Rep. Angl. 
lib. 2. cap. 14. Coke calls them iurbidum hominum gents - 


3 Inſt. fol. 191. | 


Promulge a law, (Promu!gare legem) Is firſt to make 
a /aw, and then to declare, publiſh and proclaim the 
ſame to publick view, and fo promulged, lignities publiſhed 
or proclaimed, flat. 6 Hen. 8. c. 4. 

Pronotary, See Prothonvtary, 

Proof, (Probatio,) Is the fhewing the: truth of any 
matter alleged: Bra#on ſays, There is probatio duplex, 
viz. viva, as by witnelles, viva vice; and Mortua, by 
deeds, writings, &c, A wife cannot be produced either 
againlt or for her huſband, gia duce ſunt anime in carne 
una; and it might be a cauſe of irreconcileable diſcord, 
and a means of great inconveniences. Cv. on Lit. 6. b, 

Where a man ſpeaks generally of proof, it ſha}l be in- 

' tended of proof by a jury; as for inſtance, in debt on 

a bond conditioned to pay ſo much within fix months 
after his return from Ycnice, and proving it, which he 
did under the hor.d of the doge himſelf; but it was held 
'to be no good proof, for it. eught to be by a jury. 3 
Buljl. 56. Glemham v. Prowa. 6'Rep. 20. in Gregory's 
caſe, S. P. Adoor 113. contra fer Manwond. 

But where the defendant was bound'to pay the plain- 
tiff ten pounds within ten days after his return from 7e- 
ruſalem, he proving that he had been there ; in this cale 
it was adjudged that the plaintiff need not make any 
proof before he brings his action ;- for it could not be 
done by jury in fo ſhort a time as ten days after his re- 
turn ; for where a particular form of proof is directed, 
or how it ſhall be made, there the plaintiff may bring 
his action, and aver that the thing was done, and the de- 
fendant may take iſſue that it was not done, and then 
the plaintiff muſt prove the doing it. 1 Brownl. 57. 
Sturges v. Dean. 1 Brownl. 33. S. P, Paſch. 14 Tac. 
Cro. Eliz. 205, 2 Cro. 232. 9, P. | 

The condition of a bond was to pay all ſuch money, 
or make ſatisfa&tion within three months after due proof 
made, either by the confeſhon of the apprentice, or 
otherwiſe, for any wares or goods, that he ſhall watte 
during his apprenticeſhip, &c. in an ation of debt 
brought on this bond, the defendant pleaded that the plain. 
tif had not proved that the apprentice had waſted any 
of his goods before this aftion brought ; the plaintiff re- 
plied, That the apprentice, &c. had waſted four hundred 
pounds value of his goods, and that by a writing under 
his hand he had confeſied the ſame, &c, And upon de- 
raurrer it was objected, that the confeſhon ought to have 


F--.8:.0 
been upon an ation at law bro! j ; 
or that the proof ought to nag Gn 2pprentice, 
becauſe the law regards no. other vol gry # law, 
is on record z but adjudged, and affirmed in er at which 
Exchequer-chamber, that though 008 

" ugh gencrally proof ſhall 
be intended to be made at a trial by. the Jur et j £ 
caſe it being referred to the confellion of + 74 yr . 
 ſuſficient if he confetles it under his hand which: c* >y 
hon {ha}l not be binding to the obligee "but eaag 
it ſhall be a good proof. 2 Gro. 381 : G 700 fc 
£0b.' 92.8. C.- Afo "3247 ir 
- 9 or 845. S. C. 888. S.C. 1 Ry 

; fy 20h; , Rol, Rep. 40. Lee v. Finch, S, P. ; 

; rougnt upon a bond, with the like condi 
tion, as that before-ntentioned ; the defendant pleaded 
that no proof was made by the confeffion of the a ci 
tice or otherwite, that he had imbeziled any ——__ Fe 
plaintilt replied, "That ſuch a day proof was made and hn 
on the ſame day the plaintiff gave notice thereof res 
defendant, but he had nut made fatisfaction ; aid v Fe 
demurrer to this replication, the defendant had - n 
ment, becau'e the condition of the bond, being that if 
the apprentice imbezi] the goods, &c. and it be luffi- 
ciently proved, 'tis not ſufficient for the plaintiff to oy 
that proof was made, but he ought to allege in facin, 
that the apprentice did imbezil, Ec. beſides he did nob-uh- 
lege how the proof was made, for in truth it oupht Is 
be in this action, becauſe the defendant had three months 
time to make fatisfaction after proof made, and notice 
given thereof. 2 Cro. 488. Leigh v, Fidgcs. Ib, 217 
Croskbay v. Woodward, S. P. 1 Bull. 40. S, C. $ 

The plaintiff and defendant diſcourſing about a wager 
the plaintiff ſaid it was wen by deceit, the defer 
dant replied, Give me- a fhilling, and if you can prove 
that It was won by me, by deceit, I will .give you five 
pounds for it 3 in an aCtion on the cafe brought agvainit 
the deiendant upon his promiſe to pay the hve pounds, 
the plaintiff alleged 2 fa&zo, that he had got the wager 
by deceit z and it was adjudged, that he need not make 
any other proof of it, but in this action. 2 Þu/?, 56, 
Cragg v. Grifjin. 
| The maſters and clothworkers of Ipſwich, brought debt 
upon a by-law, which was, tiat nv perſon ſhould exerciſe 
the art of a clothworker or, taylor, within the faid town, 
unleſs he made proof before them, or any two of them, 
that he had been apprent'*e to the trade for ſeven years; 
| It was adjudged that this proof could not be upon oath, 
becauſe 'the corporaticn had not power to adminiſter an 
oath; and if fo, then the proof muſt be by the inden- 
tures of apprenticeſip and witneſſes; and probably the 
corporation may not allow ſuch proof, and there the 
| patty can have no remedy againſt the corporation, but 
an action at law, and in the mean time he mult loſe his 
trade, which is his maintenance, for which reaſon the by- 
law was heid void, Godb. 253. 1pſwich Clathworiers 
cale, 

Where a prohibition was granted upon a ſuggeſtion of 
a modus, and afterwaids this ſuggeſtion being not proved 
in fix months, a conſultation was thereupon granted, 
the party ſhall never afterwards have another prohibition 
in the fame cauſe. Mor 917, Bigg's cale, 

Upon a ſuggeſtion of a modus decimandi, the parties 
were at iſſue, and the witneſſes proved that for a iong 
time, they had heard ſay the occupiers of the farm, &c. 
had uſed to pay yearly to the parſon three ſhillings for all 
tithes, &c. adjudged, that this proof by hearſay was 
ſufficient to maintain the ſuggeſtion within the fiatute 2 
Ed. 6. Noy 44. IWWebb v. Pott. 

Aſſumpſit, in which the plaintiff declared, that in con- 
fideration he would deliver to the defendant his cattle 
which were then in the pound, he promiſed, that it he 
did not make it appear at the next court held for the 
manor of, &c, that he had a right of common at ſuch 3 
place in IVidmre, he would pay the plaintiff ten ſhil- 
lings; and the plaintiff averred he had not proved, &c- 
The detendant pleaded, that 7. R. was ſteward of the 
court, and that he, (the defendant) was there ready t0 
make it appear, and the ſteward refuſed, &c. and upon 
a demurrer, this was adjudged an ill plea for where the 
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ſuch as the law requires, and that is by jury ; but where the | 
roof is modified by the agreement of the parties, (viz.) 
that it ſhall be in ſuch a manner, or before ſuch a perſon, 
the modification muſt be obſerved. Sid. 313. Butcher v. 
Vale. See 5, Rep. 23- Lamb's caſe. 
On a timin ar in ejectment, where the plaintiff's title 
n 


was as adminiſtrator, he proved that adminiſtration was 

-anted to him by the aCt of the court, without ſhewing 
P under ſeal, and this was admitted to be good, 1 Lev. 
101. Peaſly's caſe, [& 

By the ſtatute, which prohibits the carrying a gun, 
5, 'tis enated, That the conviction ſhall be upon exa- 
mination and proof before a juſtice, &c. adjudged, this 
proof was not intended by a jury, but by witnefſes. $14. 


#'Jebt for two hundred pounds, upon non-performance 
of articles, in which the plaintiff ſet forth the articles, 
52;. and for the due performance of all the agreements, 
we bind ourſelves (but did not ſay to whom) in two 
hundred pounds to be forfeited, upon due proof of any 
part of theſe articles on either fide, but did not ſay upon 
due proof of the breach of the articles ; upon demurrer to 
this declaration, it was objected, that there ought to be 
ſome collateral proof of a breach of theſe articles, and 
that the proof ought to be in the action now brought ; as 
to this matter the law is, that where a man is bound to 
prove a thing zenerally, without referring to time, place 
or perſon, as in the. principal caſe, there it muſt be by 
a jury in the ſame action ; but where the parties by any 
agreement among themſelves, allow another manner of 
proof, that ſhall prevail againſt the legal conſtruction of 
the word proof, (viz.) by jury. 2 Lutw. 436. "I/ats v, 
Pitts. | 

Debt on a bond, dated the 22d day of Augy/t, condi- 
tioned to pay ten thillings, for every twenty ſhillings, 
which the plaintiff ſhall by ſufficient reaſon make appear 
to be owing to him from F. K. and to pay one half of 
it on the 25th day of November following, "The defen- 
dant pleaded, that the plaintiff did not make it appear 
that F. K. owed him any money ; the plaintiff replied, 
That before the ſaid 25th day of November he and the 
faid F. K, accounted, who then acknowledged that he 
owed the plaintiff three hundred and ten pounds ; and 
upon demurrer to this replication, it was objected, that 
this was not a legal proof of the debt, for the law knows 
no other proof, but before a jury in a judicial way ; bur 
adjudged, that the confeſſion, or acknowledgment of 
J, K. was a ſufficient proof, and that it would have been 
ſo if the ation had not been brought againſt 'F. K. him- 
ſelf, 1 Lutw. 663. Ladd v. Gerrard, See Evidence, 
Trial, | 

P20 partibus liberandis, Is a writ for the partition of 
lands between coheirs, - Reg. Orig. fol. 316. 

Pyoperty, (Proprietas,) Is the higheſt right that a 
man hath, or can have to any thing, and no ways de- 
pending upon any other man's courteſy : And this word 
is uſed for that right in Jands and tenements that com- 
mon perſons have, becauſe it importeth as much as utile 
dominium, though not direftum. See Fee, And there 
are three manner of rights of property, that is, property ab- 
ſolute, property qualified, and property paoſſeſſory. Cowell. 
See 7 Rep. 17. 

If a man hires a horſe for a particular time to ride ſuch 
a journey, he hath a ſpecial property in the horſe during 
that time againſt all men, even againſt the right owner, 
who cannot juſtify the taking it during the time it was 
hired for, though upon a pretence of the other's intending 
to cozen him of his horſe, or to ride him to any other 
place than was agreed upon. Cro. Fac. 236. pl. 12. Hill. 
7 Jac. B. R, Lee v. Atkinſon and Brooks. Brownl. 217. 
d. C. and P. Yelv. 72. S. C. andP. 

Whatever an apprentice gets belongs to his maſter, and 
whether legally apprentice or not, Is no way material ; 
for it is enough if he be ſo de fatto. 1 Salk, 68. Trin. 
2 Ann, Barber v. Dennis. 

A prior took a man's ſon, and put a ſuit of new 
cloaths upon him. The father took away his ſon, and 
the prior brought treſpaſs for the cloaths; but adjudged 
he 0H barred, becauſe he had annexed it to his body. 

OL, Il, 


P R O 
Arg. Mb. 214. # 354 Mich.27 & 28 Eliz. the vil- 
0 


countels of Bindon's caſe, cites 12 H, 4. 

So if an adulterer cloaths a man's wife, the huſband may 
take his wife and clothes alſo. But in both caſes, if the 
ſon and the wife had two ſuits of apparel, one upon their 
bodies, and another ſuit in their chamber, neither the 
father nor the huſband can take the ſpire ſuit ; for the law 
which tolerates neceflity, does not tolerate exceſs, Ibid, 
Arg. S. P. Putting a ſheet on a dead body gives no pro- 
perty to the dead body, but the property remains in the 
firſt owner ; for a dead body is not capable of property, 
anda man cannot relinquiſh the property he has in goods, 
unleſs they are veſted in another. 12 Rep. 112. Mich. 11 
Fac. Hayne's caſe. 

Son imployed his father to buy a frame for him ; fa- 
ther agrees for it in his own name, and pays part of the 
money down, and gave a note for the reſt ; by the pay- 
ment of the money, and giving the note, the property of 
the frame was immediately veſted in the father ; and tho? 
the bill of ſale, which was not made till a month after, 
was made to the fon, the property which was altered and 
veſted in the father, could not be thereby deveſted and 
lodged in the fon ; but if the bill of ſale had been made 
to the ſon at the time of fale, it would have veſted the 
property in the fon. And an earneſt does not alter the 
property, but only binds the bargain, and property remains 
in vendor till payment of the money, or delivery of the 
goods, Per Holt Ch. J. 12 Med. 344. Mich. 111V. 3, 
B. R. Anon”, 

A gold{mith has lottery tickets of A. and B. and de- 
livers A,'s tickets to B. for his own. A may maintain 
trover azainit B, This was no change of the property, or 
any confideration ; for though the goldimith had power 
from the owner to receive money for the tickets, yet he 
had no power to exchange them for other tickets. Per 
Flolt Ch. J. 1 Salk, 283. Hill, 12 IV. 3. B. R. Ford v. 
Hopkins. 

A. by articles agrees to pay B. 351. for every 100 ſacks 
of wood lying in ſuch a wood, and fo for as. many more 
as ſhould be felled till Michaelmas following. Azreed per 
cur. that fo much an hundred by retail was the ſame 
thing ; and that here either party may tell them out, and 
that if he that told them had told them wronz, then the 
other might ſhew that, and join iſſue upon it ; and that 
the property of every hundred that was cut at the time of 
the agreement did veſt in the plaintiff, and fo of the reſt 
as they were cut down. Farr. 88. Mich: 1 Ann. B. R, 
Grips v. Ingledew. 2 Salk. 658. S. C. 

If I requeſt B, to buy a gelding for me, and promiſe 
to repay B. again, and B, buys this gelding for me accord= 
ingly ; B. may have an action againſt me for this money 
upon my promiſe, and I may take the gelding ; and before 
my taking him, the property is not in B. who bought 
him to my uſe, but in me who requeſted B. to buy the 
gelding for me. Per tot. cur. Bull. 169. Trin. 9 Fac. I. 
in caſe of Moor v. Moor. See 18 Vin, Abr. tit. Pro- 
perty. | 


Pwphecies, (Prophetiz,) Are by our ſtatutes taken 


for foretelling of things to come in dark and ambiguous 
ſpeeches, whereby great commotions have been . often 
cauſed in this kingdom, and great attempts made by thoſe 
to whom thoſe ſpeeches promiſed good ſucceſs, though the 
words are myſtically framed, and point only at the cog- 
nizances, arms or ſome other quality of the parties. Stat, 
3 Ed. 6. cap. 15. and 5 Eliz.” cap. 15. But theſe for 
diſtinCtion ſake are called fond, falſe and fantaſtical pro- 
phecies, 23 Inft. fol. 128. | 

By ſtat. 5 Eliz. c. 15. it is enacted, That if any per- 
ſon ſhall adviſedly and direAly advance, publiſh and ſet 


forth by writing, printing, finging or any other open. 


ſpeech or deed, any fond, fantaſtical or falſe prophecy, 
upon or by the occaſion of any arms, helds, beaſts, 


badges or ſuch other like things accuſtomed in arms, cog- 


nizances or ſignets, or upon or by reaſon of any time, 
year or day, name, bloodſhed or war, to the intent there- 
by to make any rebellion, inſurre&ion, difſenſion, loſs 
of life, or other diſturbance in the realm; and ſhall be 
convicted thereof before a judge of affiſe, or juttice of 
the peace, within ſix months after the offence commit- 

.:4.D ted, 
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ted, he ſhall for the firſt offence be impriſoned for a year, 
and forfeit 10 /, and for the ſecond offence ſhall be impri- 
ſoned for life, and forfeit his goods : Half the forfeitures 
to the King, and half to him who ſhall ſue for them in 
any court of record. | 
Pwpontion, See De onerando p20 rata poztionis, . 
Pwpoztum, Purport, Intention or meaning. Cowell, 


edit. 1727. Secundum proportum di&?i cyrographi inter eos | 


confer, Carta Rogeri de Quincy, 31 Hen. 3. 

Pyopounders, The 85th chapter of Cz4e's three 1n/t:- 
tutes is intituled againſt monopolifls propounders, and pro- 
jeftors, where it ſeems to fignify the ſame as monopoli/ls, 
Cowell, edit. 1727. 

Pyopiietarii monachi, Were thoſe monks who had 
any goods or ſubſtance of their own. * "They are often 
mentioned in Men, Angl. 3 tom. p, 307. & in Addit. ad 
Matt. Pariſ. pag. 115. 

Pyopaietary, (Proprietarius,) Is he that hath a pro- 
perty in any thing, gue nullius arbitrio el obnoxia ; but 
was heretofore chiefly uſed for him that hath the fruits of 
a benefice to himſelf, and his heirs and ſucceſlors, as in 
times paſt abbots and priors had to them and their ſucceſ- 
ſors. See ApPpopyiation, | 

Pyopytetare pwbanda, is a writ that lies for him that 
would prove a property before the ſheriff. Reg. Orig. fol. 
83, 85. ce Beplevin, F 

Pyo rata, That is, in proportion. Cowell, edit. 1727. 

P2z02ogue, (Proregare, ) 'T'o prolong, or put off to ano- 
ther day. Stat. 6 H. 8. cap, 8. The difference between 
a prorogation and an adjournment, or continuance of the 
parliament, is, that by the prorogation in open court there 
is a ſeffion, and then ſuch bills as paſled in either houſe, 
or both houſes, and had not the royal aflent to them, 
muſt at the next aſſembly begin again ; for every ſeſſion of 
parliament is in law a ſeveral parliament, but if it be but 
adjourned or continued, then is there no ſeſſion, and con- 
ſequently all things continue in the ſame ſtate they were 
in before the adjournment, 4 Inſt. fol. 27. This diſtinc- 
tion and difference betwixt prorogation and adjournment, has 
not been long in uſe ; for anciently they were uſed as ſy- 
nonymous, Cowell, ed, 1727. 

Pyoſecutoz, Is he that follows a cauſe in another's 
name. See Pzomoter., | 

Pytection, (Prote&io,) Hath a general and a ſpecial 
ſignification, In the general it is uſed for that benefit 


ally ſecured, hath by the King's laws, and fo it is uſed 
25 E.3. 22, Proteftion in the ſpecial ſignification, is 
uſed for an exemption or immunity given by the King 
to a perſon againſt ſuits of law, or other vexations, upon 
reaſonable cauſes him thereunto moving, which is a 
branch of his prerogative, And of this Fitzherbert in his 
Nat. Brev. fol. 28. mezketh two kinds ; the firſt he calls 
a protefiion cum clauſula volumus, whereof he mentions 
four particulars : 1. A prote&tion quia profetturus, for him 
that is to paſs over ſea in the King's ſervice, 2. A pro- 
teftion quia moraturus, for him that is abroad in the King's 
ſervice upon the ſea, or in the marſhes. 7 Z. 7. cap. 2. 
A prete&ion for the King's debtor, that he be not ſued or 
attached till the King be. paid his debt. This ſome Civi- 
lians call moratoriam, And 4. A prote&on in the King's 
ſervice beyond the fea, or in the marches of Scotland, 
Stat. 1 R. 2. cap. 8. Reg. Orig. fol. 23. and Britton, 
cap. 123. The ſecond form of protettion is cum clauſula 
29/umus, which is granted moſt commonly to a ſpiritual 
company for their immunity, from taking of their cattle 
by the King's miniſters: But it may be granted alſo to 
onz man ſpiritual or temporal. Reg. Orig. fol. 22, 23. 
None of theſe proteezions extend. to pleas of dower, quare 
impedit, affiſe of novel diſſeiſm, darrein preſentment, and 
attaints and pleas before Jujtices in Eyre. Cowell, edit. 
Þ 6 TS | 

ines to be paid in the Exchequer for protections to 
perſons beyond fea, St. de Libert, perquir. 27 Ed. 1. 
i S- | 
Protection may be challenged for that the party 1s aut 
of the King's ſervice. 52. de Protee. 33 Ed. 1. ft. 1. 

The King's debtor may be ſued by another creditor, 
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tiff will-undertake for the King's d | 

cur mann 5 get =Y edt, he ſhall have exe. 

. Not to be allowed for debts 

\I'R. 2. c.8. -2ts contracted after the date, 
A proteCtion quia profeurus ſhall no 

Hp | "66 19 Not be allowed ; 

' plea commenced - before . the ves mm 

_ Sam: Gate of the prote&tion, 13 

f the party repair home, the C 

his protection, 13 R, 2. ft. T C | © ine ſhall repeal 
No protection ſhall be allowed in a&j 

7 = 4 C. 4 gas ed 1n actions for eſcapes, 

o be granted to ſoldiers goings with . k 

CY of — of nora: diſtin, 27 "8 without 
6." 4:2 8 I, 6.:c. 19; FR. - 

"4 3 I+ Ed. 4. C.2, 4 H. Jo 
Not to be allowed to a patentee in a ; K 

a traverſe of an office, 23 H.6. c. 6: os - upon 

tit. Proteion, ”. Arr. 
Pyotection of ambaſſadozs, See Ambaſn 
Pyotection of- parliament, Peers and 4 þW f 

parliament, &c. by their privilege, may prote& thei Hh 

nia] ſervants, and thoſe aQuually employed by them ; ſer. 

vice ; but by a late order, this extends not to others ot 

written protections. One Cater, gentleman to the F: 

Suffolk, was by order of the houſe of Lords commit 

Newgate, on proof of his being guilty of procurin 

ſelling written proteCtions, from and in the name 

peer, to ſeveral perſons, to the great damage of th 
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ditors, and in breach of the order of that houſe 3 and be- 


ing charged with other crimes refleRing o 
Fun Irs was __— w to pay a ns, "ad © rar 4 
the pillory, &c. od. Caf, in L, & FE. -$ [. 
vilepr, : ws /. E. 341. See Pj: 
wtection of the courts ar Weſtminſeer, 8 
tection of the court of B, R. is allowed for Bd 
who attends his own buſineſs in this court, by virtue of 
any /ubpena ; but this is more properly privilege. 
R CE Tx The xa allowing a challenge to 
e entered againſt a protection, &c, 33 Þ. 1, Py: 
tection, : A PR 

Pooteſt, (Prote/lari,) Hath two divers applications 
one is by way of caution, to call witneſſes (as it were) 
or openly affirm, that he doth either not at all, or but 
conditionally yield his conſent to any .a&, or unto the 
proceeding of a judge in a court, wherein his juriſdiftion 
is doubtful, or to anſwer upon his oath further than by 
law he is bound. See Plawden, fol. 676. Gresbrook's caſe, 
and Reg. Orig. fol. 306. The other is by way of com- 
plaint, as to protef a man's bill, For example : If I give 
money to a merchant in France, taking his bill of exchange 
to be repaid in £7gland, by one whom be affigneth ; if at 
my coming, I find not myſelf ſatisfied, but either delayed 
or denied, then 1 go to the Exchange, or open concourſe 
of merchants, and prote/?, that T am not paid ; and there- 
upon, if he hath any goods remaining in any man's hands 
within the realm, the /aw of merchants is, that I be paid 
out of them to my full ſatisfaction. Cowell, edit, 1727+ 
See Bills of erchange, 

Pyoteſtando, See Pyoteſſation. 

Pyoteſfation, (Proze/atio,) Is a defence or ſafeguard to 
the party which maketh it from being concluded by the 
ation he is about to do, that iſſue cannot be joined by it. 
Ploud. fol. 276. whereof ſee Reg. Orig. fol, 326. It is 4 
form of pleading when one does not dircaly affirm, or di- 
rely deny any thing that is alleged by another, or which 
he himſelf allegeth, Cowell, ed, 1727. 

Proteſtation is a form of pleading, when ore doth not 
direly affirm or deny any thing that is alleged by another, 
or which he himſelf allegeth. As prote/kando that he made 
no teſtament pro placito that he made not the plaintiff his 
executor z becauſe if he made no teſtament he could make- 
no executor. FHeath's Max. 26. cites Pl. C. 276, Greyſ= 
brooke v. Fox, | 

Proteſtation is of two kinds, 1ſt, When a man plead- 
eth any thing which he dares not dire&ly affirm, or that 
he cannot plead for fear of making his plea double z as 
if in conveying to himſelf by his plea a title to any land 
he ought to plead diverſe deſcents by diverſe perſons, and 
he dares not affirm that they were all ſcifed at the or 

(0 


notwithtanding the King's proteCtion, and if the plain- 
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of their death, or although he could do it, yet it will 
be double to plead two deicents, of both which every one 
by himſelf may be a good bar; then 'the defendant 
ought to plead and allege the matter, interlacing the 
word prote/lande 3 as to ſay (by proteſtation) that ſuch a 
one died ſeiſed, Sc. and that the adverſe party cannot 
traverſe. 2dly, Another is, when one is to anſwer to 
two matters, and yet by the law he ought to plead but 


to one, then in the beginning of his plea he may ſay 
proteſtando & non cognoſcendo ſuch part of the matter to 


| be true (and then making his plea further) ſed pro placito 


in hac parte, &c. and ſo he may take iſſue upon the other 
rt of the matter 3 and then he is not concluded by any 
of the reſt of the matter which he hath by proteſtation fo 
denied, but that he may afterwards take ifſue upon it. 
Reg. Plac. 70, 71 Sce 16 Fin. Abr. tit. Prote/lation. 

F2oicftant children ot Papilts and Jews, The 
Lord Chancellor how to make an order on popiſh and 
jewiſh parents refuling to allow their proteſtant children 
a maintenance, 411 & 12 Fill 3, c. 4. ſett. 7. 1 Ann. 

. I, Cc, JO. 

Lywtcltant Dilenters, See Monconkoumilts, 

Pytcſtant tuceeſtion, See King, 

Prothanotary, (Protonetarins, i, &. primus notarius) 
I; a chief clerk of the Common Pleas and King's Bench, 
whereof the firſt hath three, the other one ; for the pro- 
thonotary of the Common Pleas (in fat. 5. Hen. 4. c. 14.) 
is termed a chief clerk of that court, He of the King's 
Bench records all actions civil, as the clerk of the Crown 
Office does all criminal cauſes in that court, Thoſe of 
the Common Pleas, ſince the order of 14 Jac. upon an 
zereement made betwixt the prothonotaries and filizers of 
that court, (who before did enter all declarations and 
pleas, whereunto a ſerjeant's hand was not required) do 
enter and inrol all manner of declarations, pleadings, 
afſiſes, judginents and actions, They make out all ju- 
dicial writs, except writs of habeas corpus, and diftringas 
jurator”, for which there is a particular office erected, 
called The Habeas Corpora Office. They alſo make out 
writs of execution and of ſei/m, writs of privilege ; for re- 


moving cauſes from other inferior courts of record, in 


caſe where the party hath cauſe of privilege; writs of 
procedendo, , of ſcire facias in all caſes, and writs to in- 
quire of damages ; and all proceſs upon prohibitions, and 
upon writs of audita querela, and falſe judgment, cum 
multis aliis, They enter and inro]l all common reco- 
veries; and may make exemplifications of any record 
in the ſame term, before their rolls are made up, and 
brought into the treaſury of records in that court. 
Cowell, edit. 1727. 

The prothonotaries were ſcribes, who took the aCts of 
the court, and had the ſame name in the courts of the 
empire, and in the firſt inſtitution of the court of C. B. 
there being only three judges, each had his prothonotary. 
Gilb. Hijt. of C. B. 38. 

The learned Sir Henry Spelman, in his G/efſary, verbo 
Pritonctarius, ſays, that he is primus notarius vel prin- 
tþs notariorum, and that the word is of a' Greek and Latin 
derivation, wt7 per adulterium genitium, 

7. B. was elcQed prothonotary for the pleas in C, B. 
and was ſworn to keep his office in perſon, or clerk for 
him, and when he fits in court the clerk ſhall not fit 
there; and e contra, but that both ſhall not be together, 
but out of court he may have as many clerks as he 
will, and if any will ſwear that he is not able to pay for 
the entring of his pleas in the roll, then he ſhall en- 
ter them without taking any thing. Br. Office & Off. pl. 
i5. How many clerks may be kept by a prothonotary, fee 
tat 2 Geo. 2. c 23- /e4. 16. under title Attorney, 

Pyoro-foreſfarius, Was he whom our Kings heretofore 
mace chief of IV indfor- ore/?, to hear all cauſes of death or 
nahm there, Camb. Brit. pag. 213. A kind of a Lord 
Chief Juſtice in Eyre. | 

Dover, (Probator, mentioned in ſtat, 28 £4. 1. and 
5H, 4. cap. 2,) See Appwver, and 3 par. 7nft. fel. 129. 
4A man became an approver, and appealed five, and every 
o them joined battle with him, Et duellum percuſſum 
fut cum omnibus, & probator devicit omnes guingque in du- 


PQ 
ello, quorum quatuor ſuſpendebantur, & quintus c 
clericum & allocatur, Ws probator x6 29908 == bo 
E. 3. coram Rege. Rot. 97. Suff «, "<6 
Rs Proviſion ot meat or drink, Cowell, edit. 
27. 
, P2ovince, ( eg ) Was uſed amon 
or a country without the limits of [tal 1 
fubjection by the ſword : Whereupon that tv of _ 
next the Apes was fo called by them, and till retains the 
name : But with us a province is moſt uſually taken for 
the circuit of an archbiſhop's Juriſdiction, as the province 
of Canterbury, and the province of York, ſtat. 32 Hen. 8. 
23. and 33 7.8. 31. yet it is allo divers times uſed in 
our ſtatutes for ſeveral parts of the realm, and ſometimes 
for a county. Cowell, edit. 17279, _ 

P2ovincial, (Provincialis,) 1s a chief governor of a 
reiizious order of friars, &c. Hen. 4. 17, | 

 Ppovilion, (Provi/eo,) Is uſed with us as in the canon 

law, for the Providing of a biſhop, or any- other perſon, 
an eccleſiaſtical living, by the pope, before the incum- 
bent be dead : It is alſo called gratia expettativa, or man- 
datum de providends : "The great abuſe whereof may be 
read not only in Duarenus de ſacris Eccleſis Miniſteriis 
& Beneficits, ib. 3. cap. 2. but alſo in divers ſtatutes of 
this realm, viz. 35 E. 3. 22. flat. 4 & 5. commonly cal - 
led the ſtatute De proviſionibus, & 27 E. J c.1. & BE. 
3- fr. 2. C. I, 2, 3J 4+ &. 2 Rice: 6 Te. 3 Ric. 2. c. CO 
7 Ric. 2.12; - 12 Rice 2: /. 2, © 2, 3, 4+ -& 3H. 5. 
c. 4. See Phaemunire, | | 

Pyoviſiones, The acts to reſtrain the exorbitant a- 
bule of arbitrary power made in the parliament at Ox- 
ford 12:58. were called proviſiones by Rifhanger, who con- 
tinued Mat. Pariſ. anna 12060, Rex autem quia juraverat 
cum Edwardo primogenito ſus & Baronagio proviſiones Oxo- 
nenſes ſe inviolabiliter ſervaturum, &c. being to provide 
againſt the King's abſolute will and pleaſure. © See Matt. 
Pariſ. ſub anmis 1244 & 1258. Proviſiones ſignified alſo 
providentie, or proviſions of victual. Cowell, edit. 1927, 

Pyoviſo, Is a condition inſerted into. any (deed, upon 
the obſervance whereof the. validity of the deed depends : 
Sometimes it is only a covenant, C9. 2 Rep. Lord Crom- 
well's caſe. See Condition, Covenant, ©bligation. 
It hath alſo another fignification in- matters judicial, as if 
the plaintiff or defendant deſiſt in proſecuting an action 
by bringing it to trial : The defendant or tenant may take 
out a venire facias to the ſheriff, which hath in it theſe 
words, proviſo quod, &e. to thisend, that if the: plaintiff 
take out any writ to that purpoſe, the ſheriff ſhall ſum- 
mon but one jury upon them both: In which caſe we 
call it going to trial by proviſo. Cowell, edit. 19727. 

Pz)oviſoz, Is he that ſues to the court of Rome, for a 
proviſion, which is called gratia expe#ativa according to 
Spelman. See alſo” Old Nat. Brev. fol. 143. they were 
prohibited by proclamation 42 Hen. 3. anno 1258, Hill. 
Pag. 259. p.. ; 
the care of providing things neceſlary, a puruveyor. Cowell, 
edit. 1727. See Pyovilion, © . 

Pyvito2 monalterit, The treaſurer or ſteward: of a 
religious houſe, who had the cuſtody of goods and money, 
and ſuperviſed all accounts. Cowell, - edit, 1727. + 

Pyoviſo2 victualiinn, The King's purveyor, who 


g the Romans 


provided for the accommodation of his court, is ſo called. 


in our hiſtorians, Cowell, edit. 1727. - | 
Pyovoſt marſhal, An officer in the King's navy, who 
hath charge of the priſoners taken at ſea. 13 Car. 2- «. 9. 
and is ſometimes uled for like the purpoſe at land, or to 
ſeiſe or arreſt any within the juriſdiction of his place 0 
office. Cowell, edit. 1727. _ | 


preſent them, Every peer of the realm called to parlia- 
ment, hath the privilege of conſtituting a proxy to vote 
for him in his abſence, upon a lawful occafion ; but ſuch 
proxies are to be entered in perſon, and ſometimes proxies 
have been denied by the King ; particularly anno 6, 27 
& 28 Ed. 3. marriage contra&ts have been often made by 
proxy, &c. Proxies are alſo annual payments made by pa- 
rochial clergy, to the biſhop, &c, on viſitations, See P10: 


| curations, ; 
| Pyyk, 
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P U N 
Pypk, Seems to ſignify an old faſhioned ſpur with one 


point, not a rowel, and is a kind of ſervice or tenure. 
Cowell, edit. 1727. ; 

berty, (pubertas) The ripe age of fourteen in men 
and twelve in women, when they are fit for marrirge : 
' But as to crimes and puniſhments, it is the age of 14 
years, in both the male and female ſex, and not before. 
1 Hale's Hifl. P. C. 18. 

Publication, Is uſed of depoſitions of witneſſes in a 
cauſe in Chancery, in order to the hearing, and rules 
may be given to paſs publication ; which is a power to 
ſhew the depoſitions openly, and to give out copies of 
them, &c. There is alſo a publication of a will, which 
is a ſolemnity requiſite to the making thereof, by de- 
claritig it to be the laſt will of the teſtator, in the pre- 
ſence of ſuch a number of witneſſes; and a will which 
hath been made many years may be new publiſhed with 
additions, and that makes it equivalent to a new will. 3 
Nelſ. Abr. 27. See Uill, 

ublication of a libel. See Libel, 

Publick accounts. Commiſſioners are to enquire of 
the accounts of ſheriffs, cuſtomers and other the King's 
officers, after paſſed in the Exchequer, and if detected 
of any fraud, they ſhall pay treble damages, by at. © 
H. 8. cap. 1. and all the lands, tenements and heredita- 
ments, which any accountant hath, ſhall for the pay- 
ment of debts to the crown, be liable and put in exe- 
cution in like manner as if' he ſtood bound by writing 
obligatory, having the effeQ of a ſtatute ſtaple, &c. flat. 
13 Eliz. cap. 4. and there have been ſeveral ſtatutes for 
taking the publick accounts of the kingdom, and exa- 
mining and determining the debts due to the army and 
navy ; alſo corruptions in the management of the King's 
treaſure, &c. impowering commiſſioners for that purpoſe, 
who were to give an account of their proceedings to 
the King and parliament. Stat. 2 WY. & 4. 1 Ann. 
2 Geo. 1. &c. 

Public faith, (Fides publica, mentioned in ſtat. 16 
Car, 1. c. 18.) Was a rebellious cheat to get money from 
the ſeduced people, upon (as they called it) The Public 
Faith of the nation, to make a moſt horrid and caulcie{s 
rebellion againſt the King about the year 1642, Cowell! 
edit. 1727. 

Public worſhip, See Nonconformiſts, Recuſants, 
Service and Sacraments, 


Pucellage, (Pucellagium, French pucelage) virginity. 


——Yued tenuit eam, dum idem B. abſlulit pucellagium 
ſuum, vel quod concubuit cum ea, Bra&t, lib. 3. tract. 2, c. 
28. num. 2, 3Z& 5. In an ancient MS. it's written puel- 
lagium. Cowell, edit. 1727. 

Puis darrein continuance, Is a plea of new mat- 
ter, pending an action, poſt ultimam continuationem. See 


lea, | 

Puiſne (Fr. Puiſne,) Younger, puny, born after. See 
Mulier. | | 

Puleterius, A poulterer. Cowell, edit. 1727. 

Pulla, (Sax. Pu/,) A pool or lake of ſtanding water. 
14. ib. 

Pullant, Colts. Afona/icon, 1 tom. p. 321. 

Pullonatus, A colt bred in the houſe ; Et fit equus 
fuerit furto ſublatus, poterit dicere quod ei pullonatus fuit, 
& quod cum nutrivit per tantum tempus, &c, BraQton, lib, 

. CAP. JZ2. Por. 5. 

Pulſato2, The plaintiff or ator. Leg. H. 1. c. 26. and 
and parulſare is to accuſe any one. Cowell, edit. 1727. 

Pultura, An examination: From pulſare, which ſig- 
nifies to aſk or demand; and *tis ſo called from « 
monks, who before they were admitted into the monaſte- 
ries, pulſabant ad fores, for ſeveral days before they enter- 
ed, onaſt, 2. tom, 10J5, | 

Pundfulda, A pound, a pinfold. 74. 7b. 

Puniſhment, (p#2a,) Is the penalty of tranſgreſling 
the laws : and as debts are diſcharged to private perſons 
by payment; ſo obligations to the publick, for difturb- 
ing ſociety, are diſcharged when the offender undergoes 
the puniſhment inflited for his offence. Kings, and ſuch 
as have equal power with them, have a right to require 
puniſhment for injuries committed againſt themſelves or 
their ſubjects, upon the violation of national law ; though 


| the right of infliting puniſhments to 


[of about 1201. they diſcovered a valuable mine, and 


| of himſelf for life, remainder to B. in tail, 


8g) © $5 4 
provide for the fafe. 


ty of ſociety, was originally (before common wealths were 


erected and courts of juſtice ordained 

every man, being onal to, and me Brod m—_ F 
but ſince, it has reſided in the hands of the hi heſt wy 
ers, as ſubjection to others hath taken away hat rim 
tive right : However, this power and natural Peg & 
Peng an __ _ remains in thoſe places cos 
the people are not ſubje&t to tom 

Gre. t Jure belli, Th 2. cap. wag if ers 


Pur auter vie, 1s where Iands, &c. 
other's life, Gee Decupant, bl C, are held for ans 


- Purchale, (Acquifatum, perquiſitum, purchaſium) $i 

nifies the buying or acquiſition of lands, or the. 2 
with money, or by deed or agreement; and not obtainin 
it by deſcent, or hereditary right, and conjun rm perquile 
tum is where two or more perfons join in the Lok. 4 
Litt. 12. Reg. Orig. 143. One cometh in by 'g 
chaſe when he comes to lands by legal conveyance po 
he hath a lawful eſtate : And a purchaſe is always "Sg 
ded by title, either from ſome conſideration, or by be « 
(for a gift is in Jaw a purchaſe) whereas deſcent fron, an 
anceſtor cometh of courſe by a&t of law; alſo all con. 
tracts are comprehended under this word purchaſe. I 
Injl. 18. Det. and Stud. cap. 24. Purchaſe in oppoſi= 
tion to deſcent 1s taken Jargely ; if an eſtate comes to a 
man from his anceſtors without writing, that is a de- 
ſcent: But where a perſon takes any thing from an an- 
celtor, or others, by deed, will or giſt, and not as keir 
at law ; that is a purchaſe. 2 Lill, Air, 403, When 
an eſtate doth originally veſt in the heir, and ne\cr was 
nor could be in the anceſtor ; ſuch heir ſhall take by wa 
of purchaſe: And when the thing might have veſted in 
his anceltor, tho” it be firſt in the heir, and not in him ar 
all; the heir ſhall have it in nature of deſcent, x Rep. 
95, TI0b. An heir takes an eſtate by will in another 
manner than the Common law would have given it; there 


he takes by purchaſe, and not by deſcent ; but thea he 
mult be the right heir. 2 Lev. 79. 


I. Who ſhall be deemed purchaſors, 
2, Of purchaſors for a valuable conſideration. 


1. Who fhall be deemed purchaſors. 


A. enters into partnerſhip in 5ths, with three others, 
for 21 years, for digoing mines in A.'s lands, A. to have 
two 5ths, and alſlv in conſideration of his ownerſhip of 


other partners. Purſuant to the articles, they ſearched 
tor the mines, and after two years time, and the expence 


worked for about three months, and then A. dies, and 
his widow ſets up a voluntary ſettlement, made aſter 
marriage. The court inclined that the partners were as 
purchalors, and that the voluntary ſettlement ſhould not 
ſtand againſt them, 2 Fern. 326. pl. 215. Mich. 1695. 
in Canc. Shaw & al v. Lady Standiſh, widow, and dir 
Richard Standiſh her ſon. | 
The wife joins with the huſband in letting in an in- 
cumbrance on her jointure, and barring the efſtate-tail, 
and then limits the uſes to the huſband for life, remain- 
der to the wife for life, remainder to their daughter, Per 
Lord Keeper J/right, The daughters are not purchaſors 
ſo as to ſhut out a judgment-creditor of the huſband's, 
antecedent to the barring of the eſtate-tail ; it might 
have been a good conſideration for both, but it was not 
expreſſed in the deed, to be any conſideration for ſettling 
the eſtate upon the daughters, but was a voluntary gift 
of the wife to her huſband, and therefore the daughters 
eſtate muſt be taken to be voluntary; and fo a judg- 
ment-creditor ought to have the a{fiſtance of this court be- 
fore them. Per Ld. K. I/right. Canc. Prec. 114+ ph 
100. Trin. 1700. in Canc. Bull v. Burnford. | 
Every lefſee is a purchaſor ; per Lord Chan. Macci:ſ- 
field. g Mad. 59. Mich. 10 Geo. in the caſe of 4jbten 
v. Bretland. See 2 Vern. 327. _ 
A. ſeiſed in fee, ſettled his eſtate in 1712. tO the uſe 
but with 
_ power? 


the land, to have a tenth more out of the ſhare of the . * | 


= 


A Þ 
power of revocation, by any writin ſigned, &c. and at- 
teſted by three, &c. credible witnefles, In 1715, A. by 
leed, atteſted by two witneſſes only, reciting, - that he 
we indebted, as IN A ſchedule annexed, conveyed his 
eſtate to 1. R. and JV. S. and their heirs, in truſt to 
his ſaid debts by profits, mortgage or ſale; and after 
ment thereof, to pay the overplus, and reconvey ſuch 
as ſhould be unſold, to A. or ſuch other perſon, &c. 
'1d for ſuch uſes, &c. as he, by any writing ſigned and 
ſealed by him, and atteſted by two, &c. witnefſes ſhould 
jirect, 4. died without iſſue, but left the ſaid B. and 
7. the daughters of two liſters, his heirs at Jaw, The 
Jed of 1715 was kept private till after the death of 77. 
8 the ſurviving truſtee in 1724. and was then Jaid be- 
gre counſel, who directed, that the heir of J/. $. ſhould 
fign the legal eſtate to the truſtees in the deed of 1712. 
which was done. Afterwards, in 1726. upon a treaty 
of marriage between Lord Fauconbridge and B. a mar- 
rage ſettlement was prepared by the ſame counſel, as 
counſel for Lord Fauconbridge, who made a ſettlement on 
Z. in conſideration of the great eſtate in land which he 
was to have with her. The ſurviving truſtee in the deed 
of 1712, joined in this marriage ſettlement. C. brought 
4 bill claiming a moiety of the eſtate of 4. as coheireſls 
with B. for that the deed in 1715, was a revocation of 
the deed in 1712. Lord F. pleaded, that he was a pur- 
chafor under the deed of 1712, without notice of that 
in 1715, and that the ſettlement made by him on B. 
was in contemplation of that ſettlement in 1712, and 
that the ſurviving truſtee in that ſettlement was party to 
the 'marriage ſettlement; and that though the purchaſe 
was not of the legal eſtate, but the truſt only, that it 
will make no difference, according to //er and Boding- 
tm's caſe, 2 Vern. 599. and that neither will it differ the 
caſe, though there was no actual conveyance ; for as the 
truſtees in the deed of 1712, always acted under that 
deed for B. that truſt ſhall ſubſiſt as to himſelf, who is a 
fiir purchaſor ; and that he ſhall not be affected by con- 
fructive notice to his counſel, as having been adviſed with 
on theſe two deeds in 1724 3 for that it muſt be intended, 
that at the time of the counſel's being concerned for him, 
which was in 1726, he had forgot that he had ever ſeen 
this deed of 1715, there being an interval of two years 
between his firſt ſeeing it, and his being counſel for this 
defendant. And for theſe reaſons, the court held that 
this could not be notice to his lordſhip. Ld. Ch. B. 
Reynolds who affifted the Lord Chancellor, held, that the 
Lord F, could be a purchaſor of no more than B. had, 
25 no actual conveyance was made to him, The Maſter 
of the Rolls ſaid, that to be a purchaſor in the notion of 
equity there muſt be an aCtual contra, and a confide- 
ration paid ; and therefore, if at the time of the mar- 
rage the deed of 1712 ſtood revoked, the truſtees could 
be ſeifed only of a moiety for the uſe of B. and conſe- 
quently Lord F. can be a purchaſor of no more. Lord 
Chancellor decreed a moiety of the eftate, and an ac- 
count of the rents and profits to C. fince the death of 4. 
See Gibb. 207. and L. P. Conv. 391 to 402. 12 une 

1730, Fitzgerald v. Ld. Fauconbridge. 


2, Of purchaſers for a valuable conſideration, 


A purchaſor that comes in without notice of a rent- 
charge ſhall not be chargeable therewith, although given 
to a charitable uſe. Toth. 258. cites 6 Car. Maynard v. 
Pauperes de Eaſt-Green/led. | | | 

A bill was to be relieved on a'truſt, and charged de- 
fendant with notice ; defendant pleaded his being a pur- 
chaſor for a valuable conſideration ; this was objected to 
238 not good, becauſe he did not ſay what the valuable 
conſideration was; for 55. is a valuable conſideration, 
but yet it is not an equitable one ; but the court declared 
that in this caſe the plea was good enough. Chan. Caſes 
34. Mich. 15 Car. 2. Moor v. Mayhew. 

Notice of an incumbrance before the conveyance is 
executed, ſhall charge the purchaſor. Chan. Caſes 34. 
Mich. 15 Car. 2. Moor v. Mayhew. | 

| Purchaſor ſhall not be affefted by a judgment in equi- 
Je. without expreſs notice of it before the purchaſe, 

or, Il. 


FUR 

otherwiſe it is at law. Chan, . | 
2. Churchill v, Grove. wg btn brad 

A purchaſor of lands from A. which B. makes title 
= . rugs ras -_ that make out B's title, is not 

und to diſcover them. Chen. Caſes 69. 
Car. 2. Ferley v. Fagg. A ores 
| Plea of his being a purchaſor for a valuable conſidera- 
tion was over-ruled, becauſe he did not plead the pur- 
chaſe made from one of the plaintiff's anceſtors ; for a 
purchaſe from a ſtranger, who might have no good title, 
was held no good plea. N, Ch. R. 135. 21 Car. 2. Sey- 
mour v. Nofworthy. 
A. having a long leaſe of a houſe, in which his wife 
had ſome intereſt, by her conſent renews it for eighty- 
one years, and in conſideration of 400 /. affigns it to B. 
who aſhgns it to C. his ſon, who married A. and died, 
leaving 4. his executrix; 17. on a ſecond marriage, 
conveys it to truſtees, &c. A, by bill ſets forth this aſ- 
lignment, and that it was a mortgage, and that B. agreed 
to execute a reconveyance thereof, &c. and prayed a re- 
demption, The executrix pleads ſhe was a purchaſor 
without notice of ſuch agreement ; and in conſideration 
of a marriage with F. 8. and of his undertaking to pay 
her debts, ſhe aſſigned the original leaſe, &c. ſuch a day 
to truſtees, to the uſe of her intended huſband, not ha- 
ving any notice of the agreement prior to the executing 
the ſaid deed on marriage. It was decreed, that defen- 
dants were in nature of purchaſors ; and the plea was al- 
lowed. Finch R. g. Mich. 25 Car. 2. Harding v. 
Hardbt. | 
A. indebted by bond, deviſed a debt to be paid out 
of his perſonal eſtate ;. but it it was not ſufficient, then 
to ſell his real eſtate, and pay it: the eſtate was fold, and 
by ſeveral meſne conveyances came to the defendant 
who was ſued for a debt as charged on the lands which 
he had bought. The defendant pleaded, that he had no 


liable, and that the purchaſe money which was paid to 
two other of the defendants was liable in the next 
place 3 and that there were other lands, which deſcended 
to one of them on the death of 4. which ought to come 
in aid of him, and decreed accordingly. F; 

Mich. 26 Car. 2. Preſcet v. Edwards, Broom && aP, 

A purchaſor for a valuable conſideration without no- 
tice was decreed to pay arrears of an annuity charged on 
the lands purchaſed, though the fame were due thirty 
years before, and no demand in all that time. Finch R, 
252, Trin. 28 Car. 2. Duke of Albemarle v. Counteſs of 
Purbeck. | 
A voluntary conveyance decreed againſt a (jointreſs) 
purchaſor for a valuable conſideration z (but it ſeems, 
that the not having notice was the Jacheſs of the join- 


Biſco v. E. of Banbury. RR 

A purchaſor from T. $. who has a decree againſt him 
in Chancery for land, ſhall be bound by the decree, tho* 
he had no notice of it. 2 Chan, Caſes 48, Hill. 32 & 
33 Car. 2. Snelling v. Squibb, 

Bill by a dowrels to remove a truſt term, the defen= 


| dant pleads himſelf a purchaſor, but does not deny no- 


tice, and ſo was ordered to anſwer. Per Lord North. 


Vern. 179. Trin. 1683. Bodmin v. Vandebenay. 


teſtimony of the witnefles ; the defendant pleaded him= 
ſelf a purchaſor without notice of any ſuch will, and in- 
ſiſted there had been a verdict in affirmance of ſuch will, 
(nothing hindering the plaintiff, but that if he had a 
title he might recover at law) the plaintiff ought not to 
be admitted to examine his witneſſes, thereby to hang a 
cloud over the purchaſor's eſtate z and upon debate the 
court allowed the plea. Fern. 354. pl. 350. Hill, 1 & 
2 Fac. 2. 1685. in Canc. Bechinall v. Arnold, 

A. mortgaged land to B. and afterwards by his will 
(having ſons C. and D.) deviſed the equity of redemp- 
tion to D.—B. and C. join in an affignment of the 
mortgage to Z. though E. pleaded want of notice of the 


D. ſhould have the equity of redemption on the foot of 


\D. and that C, was the viſible heir ; yet decreed, that 
7 E the 


notice of the demand, and was a purchaſor for a valua- 
ble conſideration, and that the pertonal eftate was firſt 


in. R, 137. - 


treſs, &c.) See Chan. Caſes 291, 292. Mich, 28 Car. 2, 


Bill was brought to prove a will, and perpetuate the 
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the firſt mortgage. N. Ch. R. 153. Feb. 1. 1689. Cooper 


V., Cooper. 

A. purchaſes, having notice of a ſettlement whereb 
B. the vendor was but tenant for life, remainder to his 
firſt, &c. ſon in tail. Afterwards A. ſells to C. who had 
no notice ; B. dies, leaving a ſon ; the bill was diſmi[- 
ſed as to C. but decreed A. to account for the confidera- 
tion money, which he fold the eſtate for, with intereſt 
from the deceaſe of B. thereout diſcounting what was 
due on a mortgage prior to the ſettlement which he had 
bought in. 2 Fern. 384. Mich. 1700. Ferrars v. Cherry. 

Covper C. ſaid, He took it to be a rule in equity, 
that where a man is a purchaſer without notice, he ſhall 
not be annoyed in equity; not only where he has a prior 
legal eſtate, but where he has a better right or title to call 
for the legal eſtate than the other ; and therefore diſmiſſed 
the bill. The caſe was; A. purchaſes of B. who had 
done an a& of bankruptcy, but without notice of it ; af- 
terwards a commiſſion is taken out, and there being a 
- term ſtanding out in truſtees, aſſignee brings a bill againſt 
them ; and the purchaſor to have the term aſſigned to 
him. 2 Vern. 59g. Mich. 1707. Wilker v. Bodington, 

A bill was to redeem lands mortgaged in 1694. to 
the defendant's grandfather by the plaintiff's father for 
500 years, to be void on payment of 1261. and inte- 
reſt. The defendant pleads, that he is a devilee of thoſe 
lands under his grandfather's will, who in 1692. purcha- 
fed them for a 209 years term without condition of re- 
demption, and had enjoyed 15 years quiet poſſeſſion. But 
the court over-ruled the plea for the defendant's not an- 
ſwering ſufficiently as to the mortgage, and the plea of 
the purchaſe may be true, for it may be only a term for 
years to attend the inheritance. G. Equ. R. 185. Fill. 
12 Geo, Meder v. Bit. 

For mere learning on this ſubjeft, ſee 18 Vin, Abr. 
tit, Purchaſor, 

Purgation, (Purgatio,) Is the clearing a man's ſelf 
of a crime whereof he is generally ſuſpected, and of the 
ſame accuſed before a judge. Of this there was great 
uſe in England touching the matter of felony, imputed to 
clerks in former times, as appeareth by Staundf. PI. Cor, 
lib, 2. cap. 48. See Clergy, and /e/im. 1. cap. 2. It is 
ſill obſerved for matters pertaining to the eccleſiaſtical 
court, as ſuſpicion or common fame of incontinency or 
ſuch like. And here note, That purgation is either ca- 
nonical, canonica, or vulgar, vulgaris, Canonical is that 
which is preſcribed by the Canon law, the form whereof 
is uſually thus in the ſpiritual court ; the man ſuſpected 
takes his oath, That he is clear of the fault objected, and 
brings ſo many of his honeſt neighbours, being not above 
twelve, as the court ſhall aſſign him, to ſwear upon their 
conſcience and fidelity, that he ſweareth truly. Yulgar 
purgation was by fire, or water, or by combat, and both 
by Infdels and Chriſtians, till by the Canon law abo- 
liſhed. Cowell. | 

But by the 13 Car. 2. cap. 14. ſe. 4. It ſhall not be 
lawful for any perſon exercifing eccleſiaſtical juriſdiction, 
to tender or adminiſter unto any perſon whatſoever, the 
oath uſually called the oath ex officio, or any other oath, 
whereby ſuch perſon to whom the ſame is tendered or ad- 
miniſtered, may be charged or compelled to confeſs, or 
accuſe, or to purge him or herſelf, of any criminal mat- 

ter or thing, whereby he or ſhe may be liable to cenſure 
or puniſhment. 

Compelied to confeſs] So that any perſon may {till offer 
himſelf voluntarily, for the clearing of his innocence, to 
fuch purgation as hath been deſcribed. Gib/. 1042. 

Anciently, upon the allowance of the benefit of cler- 
gy, the perſon accuſed was delivered to the ordinary, to 
make his purgation z which was to be before a jury 


of twelve clerks, by his own oath zfhrming his inno-- 


cence, and the oaths of twelve compurgators as to their 
belief of it. 2 H. H. 383. Wood's C. L. 669. But now, 
by the ſtatute of the 18 £Eliz. cap. 7. this kind of pur- 
gation is alſo taken away; and the perſon admitted to 
his clergy ſhall not be delivered to the ordinary. _ 

Purificatio beatae Mariae Uirginis, mentioned in 
Rat. 32 H. 8. cap. 21, See Tandlemas:-day, 


for his houſhold, who were called purveyors, an 
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Purlieu man, Is he that ha "4: 
Purlicu, and being able to diſpend. —_ _—_ the 
freehold, is upon theſe two points licenſed -: h * F:.08 
own Purlieu. Manwood's Foreſt Law, Þ. 151 ME 
what he muſt 'obſerve in his hunting, froth Low 
181, 186. and cap. 20. num. 5, 8, 9, &c. Page 180, 

Purlue or purlieu, (from the French Pyr. ; ; SY 
and /zeu, locus,) Is all that ground near an foreſ} hd 
being made foreſt by Henry the Second, Rich, _ 
Firſt or King John, was, by perambulation eranted b "l the 
Henry the 'I hird, ſevered again from the ſame 7 King 
came Purlieu, 4. e. pure and free from the laws _ _. 
dinances of the foreſt. Manwood's Foreſt Laws win naeY 
and he calleth this ground either pourallee, i, yes } 9 
tionem, or purliu, purluy, which he faith, are caiſ = 
for pourallee, 1bid. num. 3. and with our firſt frivn _ 
may conliſt, becauſe ſuch things, as were by thoſe mane w 
tioned Kings ſubjected to the Jaws and ordinances of the 
foreſt, are now cleared and freed from the ſame , = 
as the Civilians call that purum locum, gui ſepulchrorum | 
ligtoni non eft obſtrifus, ſo our anceſtors called thus ” 
lieu, i. purum locum, becauſe it was exempted Fun rol - 
ſervitude that was formerly laid upon it. * 
Mamuoed and Crompton call it pourallee, we may deriy 
it from pur, Purus, and allee, ambulatio, becauſe he tos 
walketh or courſeth within that circuit, is not liable t 
the laws or penalties incurred by them which dune 
within the precincts of the foreſts. Cowell, edit. 152- 
See the ſtatute 33 Ed. 1. flat. 5. heh 

Purparty, (Purpars, Fr. Pourpart, pro parte) Is that 
part or ſhare of an eſtate, which being firſt held in com- 
mon by co-partners, is by partition allotted to any of 
them. Cowell, edit, 1727. 

Purpreſture, See Yourpreſture., 

Purpriſum, (French Pourpris,) A cloſe or incloſure 
alſo the whole compaſs of a manor. Cowell, edit, 1725. 

Purpurati, The ſons of emperors and Kings, 
brigenſis, lib. 3. cap. 4. Malmſbury, lib, 3. 

Purſuivant, See Pourſuivant., 

Purveyance, See Pourveyance, As well before as 
after the conqueſt, the King, upon his ancient demeſnes 
of the crown of England, had houſes of huſbandry, and 
ſtocks for the furniſhing of necellary prouiſions [43 his 
houſhold, and the tenants of thoſe manors did by their 
tenures manure, till, &c. and reap the corn on the King's 
demeſnes, mowed his meedows, &c. repaired the fences, 
and performed all neceſſary things belonging to huſbandry 
upon the King's demeſnes : In reſpect of which ſervices 
and to the end they might apply the ſame the better, they 
had many liberties and privileges, as that they ſhould not 
be ſued out of the court of that manor, nor impanel- 
led of any jury or inqueſt, nor appear at any other court, 
but only at the court of the ſaid manor, nor be contri- 
butory to the expences of the knights of the ſhire which 
ſerved at parliament, nor pay any toll, &c. which liber- 
ties and immunities continue to this day, albeit the ori- 
ginal cauſe thereof is ceaſed, 2 {n/t, 542, 543. cap. 2. 
Mr. Serjeant Hawkins Pl, C. 114. cap. 47. ſet. 1. fays, 
that this method being found to be troubleſome and in- 
convenient, was by degrees diſuſed, and afterwards the 
King uſed to appoint certain officers to buy in o_ 

claim- 
ed many privileges by the prerogative of the crown, and 
ſeem to have had the pre-emption of all iuch viduals as. 
were bought by any to ſell again. | 

The price to be paid, 4. C. 9g #. 3. c. 19. 

Wood not to be taken without licence, 4. C. 9 A. 


61; 


23...0 21> | 
None ſhall make purveyance of victual or carriage, on 
pain of ranſom, St. J/e/im. 1. 3 Ed. 1. c. 1. 34 £4 3- 


£2. 0 £4.% c.2& 6 | 

Shall not be made for a caſtle, but in the town where 
the caſtle is, &c. St. Y/e/tm. 1. 3 Ed. 1. c. 7. 

The penalty of purveyors not paying when they have 
received the money, St. J/e/tm. 1, 3 Ed. 1. c. 32: 

Regulations of purveyance, ay » od cartas, 28 E. 1. 
fr. 3. c.2. 4 Ed.g. c. 3&4. 5Ed.3. c. 2. 10 £:% 
fl. 2. C. 1, 2, 3 14 Ed, 3./t.1, c. 10. 25 Ed. 3./t- 4 
6+ 23> 


x 


And whereas  ® 


; "by Top 
28 Ed. 3. c.12. 34 Ed.g. c. 3. 3 Ed. Þ 
2 H. 4. c. 14. 1.5. c.10. 1H.6. 
20 H. 6. c. 8. 23H.6.c.1. 2& 3 £4.6. c. 3. 
P.& M. c.6& 15. | | 
No purveyance ſhall be made without aſſent, Stat. de 


' non conced. 34 Ed. 1. fl. 4. c. 2. 
_ purgks ance ſhall be made for any ſubject, 7 KR. 2. 


8. 23 H.6. c. 13. : 

None ſhall take horſes on pretence of the King's buſi- 
neſs without conſent, 20 R. 2. c. 5. 28 H.6. c. 2. 

Purveyance may be made near the univerſities under 
certain regulations, 13 Eliz, c. 21, 

Purveyance taken away, 12 Car. 2. c, 24. ſed. 12. 

Where perſons delaying actions on this ſtatute, or judg- 
ments, incur premumire, 12 Car. 2. c. 24. ſet, 14. 

Temporary ſtatutes ſuſpending 12 Car. 2. in favour of 
the King's royal progreſſes, 13 Car. 2. /2. 1. cap. 8. 1 Fac. 
, C. 10. | 
; And of his navy and ordnance, 13 & 14 Car. 2. c. 20. 

Purview, (Fr. Pourver, a patent, gift, grant) Is often 
uſed by Sir Edward Coke for the body or that part of an 
a& of parliament which begins with Be it enatted 
The ſtat. of 3 H. 7. ſtands upon a preamble, and a pur- 
view, 12 Rep. fol. 20. and 2 Inf. fol. 403. 

Putage, (Putagium, Fornicatio ex parte feeming, quod 
wx nulla Latina exprimit, quaſi puttam agere : from the 
French putain, or the Italian putta, i. meretrix) fornica- 
tion, 1he crime was fo odious amongſt our anceſtors, 
that if any heir-female under guardianſhip were guilty 
thereof, they forfeited their part to their coheirs, or if ſhe 
. were an only heireſs, the lord of the fee took it by eſcheat. 
Spelman, Cowell, edit, 172.7. 

Putativus, Putative, reputed, or commonly efteem- 
ed, in oppofition to notorious and unqueſtionable.—Pater 
pueri putativus, the reputed father of the child, 7o. 
Brompton, pag. 909. 

Pi In A hr Al claimed by keepers, in foreſts, and 
ſometimes by bailiffs of hundreds, to take man's meat, 
horſe-meat, and dog's meat, of the tenants gratis, with- 
in the perambulation of the foreſt ; or liberty of the hun- 
dred. Cowell, edit. 1727. | 
/ Pyker, A kind of ſhip, mentioned in ſtat. 31 £4. 3. 

+2. C. 2+ 
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Uadrageſima Sunday, Is the firſt Sunday in Lent, 
ſo called, becaule it is about the fortieth day before 

Eafter : The three preceding Sundays are, Puinquagefima, 
Sexageſima and Septuageſima. Cowell, edit. 1727. « 

Quadzageſimalia, (Denari BPuadrage/imales, ) In for- 
mer days it was the cuſtom for people to viſit their mo- 
ther church on Midlent-Sunday, and to make their offer- 
ings at the high altar; as the like devotion was again ob- 
ſerved on J/hitſun-WYeek. But as the procefſions and ob- 
tions at J/hitſuntide, were ſometimes commuted into a 
ted payment of Pentecoſtals, or JFhitſun-farthings, ſo 
likewiſe the Lent devotion was changed into a cuſtomary 
nte called ©uadrageſimalia, and Denarii Quadrageſimales, 
and ſometimes Letare Feruſalem, becauſe that hymn was 
ſung on Midlent-Sunday, Cowell, edit. 1727. 

DNuadzans, A farthing, a fourth part of a penny. 

blerve, that before the reign of Zdw. x. the ſmalleſt 
coin was a ſterling or penny, marked with a croſs or 
. traverſe ſtrokes, by the guidance whereof a penny upon 
occaſion might be cut into halves for a half-penny, or 
into quarters for farthings or fourth parts ; till, to avoid 
the fraud of unequally cutting, King £9. 1. coined half- 
pence and farthings in round diſtin& pieces, See Matth. 
Weminſter fub anno 1279. 

DNuadzantata terrae, Is the fourth part of an acre. 
ke Farding-deal. : | 
. Puadzarium, A quarty or ſtone-pit. Parech, Antiq. 
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| Qnadriviun, The center of four ways, or where four 


roads meet and croſs each other, By ſtat. B& 9 I. 3. c. 
16. poſts with inſcriptions are to be ſet up at ſuch croſs» 
ways, as a direction to travellers, &c, | 

Nuadrugata ferrae, A team-land, 
as may be tilled with four horſes, Cowell, edit. 1727. 

. NQuae eſt eadem, In pleading is uſed to ſupply the 
want of a traverſe. 2 Lill. 405. In clauſum fregit ſuch 
a day, the defendant pleads the plaintiff's licence to him 
to enter on the ſame day, and that virtute inde he enter- 
ed ; he need not ſay que eff eadem franſereſſu : So in 
treſpaſs for taking of goods; if the defendant juſtifies 
the ſame day and place: And in treſpaſs and battery, if 
the defendant juſtifies that the ſame day and place the 
plaintiff affaulted him, and that what damages happened 
to him was of his own wrong; this is good without gue 
oft eadem franſereſfn, &c. though he doth not directly 
anſwer the affaulc laid by the plaintiff ; but where he juſ- 
tiftes at another day, or at other place, then he ought to 
ſay, que eft eadem. 21 Hen. 7. pl. 2. A factlaid to be 
Nov. 1. and a juſtification Nov. 2. gue eft eadem, is well 
enough without a traverſe, the day not being material ; 
but it had been naught, if the day had been material, 1 
Lev. 241. If a treſpaſs is alleged to be 10 Nov. and 
juſtification the 11 Nov. and there be an averment of 
que eft eadem, it is here held good without making any 
traverſe. Lutw. 1457. | 
MNuarc plura, Was a writ that lay where an inquiſh- 
tion had been made by an eſcheator in any county, of 
ſuch lands or tenements as any man died feifed of, and 
all that was in his poſſeſſion was imagined not to be 
found by the office : The form whereof ſee in Reg. Orig. 
fol. 293. and in F. N. B. fol. 255. It differs from the 
writ called melizs inquirendum, according to the ſame Fitz- 
herbert, becauſe this is granted where the eſcheator for- 
merly proceeded by virtue of his office; and the other 
where he found the firſt office by virtue of the writ na- 
med diem clauſit extremum. "The form ſee in Reg. of Writs, 
fol. 293. and in Fitz. Nat. Brev. fol. 255, This writ is 
now made uſeleſs by taking away the court of wards and 
offices po/? mortem by ſtat. 12 Car. 2. c. 24. | 

Muaere, or query, Is where any point of Iaw, or mat-. 
ter in debate, is doubted; as not having ſufficient autho- 


or ſo much ground 


| rity to maintain it. See 2 Lil. Abr. 406. 


Nuerens non invenit plegium, Is a return made by 
the ſheriff upon a writ direfted to him with this condi- 
tion inſerted, $7 A. fecerit B, ſecurum de clamore ſuo pro- 
equendo, F.N. B. fol. 38. 

MNuaeſtionarit, Were thoſe who carried indulgences 
from door to door, defiring charity either for themſelves 
or others. Matth. Wet, anno 1240. tells us, that the 
King terram ſuam per papales queſtionariios depauperar, 
&c. permittit, | 

Nuaeſtus, Is that which a man hath by purchaſe, as 
hereditas is what he hath by deſcent : *Tis fo in Glanvile, 
lib. 7. c. 1. Aut habet hereditatem tantum, vel quzſtum 
tantum, aut hereditatem & quzſtum, 

Muakers, Penalty of their aſſembling under pretence 
of religious worſhip, or reſufing an oath, 13 & 14 C. 2.c. 2. 

For the third offence to abjure the realm, or be tranſ- 
ported, 13 & 14 Car. 2. c. 1; /. 2. 

The toleration for the Puakers, 1 1. & AM. c. 18. [. 13. 

Where diſabled to vote for members of parliament, 
» & $W. 3. c::27-. 6 Ann.-c. 23.2 Ge. 2.624, 

Their affirmation to be taken in civil cauſes, 7 & 8 
W. 3. c. 34. 1 Ges. 1. c. 6. 8 Geo. 1. c. b, extended 
to. Moravians, 22 Geo. 2. c. JO. 

Penalty of falſe affirmation, 7 & 8 Fill, 3. w 4 34. /- 
3- 8 Geo. x. c. 6. ſ. 2. 22 Geo. 2. c. 46. |. 30. 

Not permitted to give evidence in criminal caſes, or to 
ſerve on juries, or to bear offices of profit, 7 & 8 Yl. 3. 
C. 34+. /- 0. 

Kd given to the juſtices to levy their ſmall tithes, 
7& 8IWW. 3. c. 34. ſet. 4. Extended to all eccleſiaſtical 
dues, I Geog. I. c. 6. /. 2. 

May be admitted attorneys on taking their affirmation, 
12 Geo. 2. c. 13. /. 8. 

Affirmation of Puakers to be received where an oath is 


| 


required by any act of parliament, 22 Geo, 2. c, 46. > 36. 


Q U A 
Quale jus, Was a writ judicial, that lay where a 
man of religion had judgment to recover land, before 
execution was made of the judgment ; for this writ did 


go forth to the eſcheator, between judgment and execution, 
to inquire whether the religious perſon had any right to 


recover, or whether the judgment was obtained by col- | ſh 


luſion between the demandant and the tenant, to the in- 
tent that the true lord might not be defrauded, See ſtat. 
IVe/tm. 2. cap. 32. The form of this writ you have in 
Reg. Fudic. fol. 8, 16, 17 and 46. and in the Od Nat. 
Brev. fol. 161. 

Nuam dit ſe bene geſſerit, 1s a clauſe often uſed in 
letters patent of the grant of offices, as in thoſe to the 
Barons of the Exchequer, which muſt be intended only as 
to matters concerning their office; and is nothing but 
what the law would have implied, it the office had been 
granted for life. Co. 4 Infl. fol. 117. 

Nuantum meruit, That is, how much he had de- 
ſerved, is an action of the caſe fo called, grounded upon 
a promiſe to pay a man for doing any thing, ſo much as 
he ſhould deſerve or merit, Cowell, edit. 1727. 

Quantum valebant, Is where goods and wares fold 
are delivered by a tradeſman at no certain price, or to be 
paid for them as much as they are worth in general ; 
then guantum valebant lies, and thet plaintiff is to aver 
them to be worth ſo much; ſo where the law obliges 
one to furniſh another with goods or proviſions, as an inn- 
keeper his gueſts, Ec, 

Quare ejecit infra terminum, 1s a writ that lieth for 
a leſſee, where he is caſt out of his farm before his term be 
expired,. againſt the feoftce or leſſor that ejected him. And 


it differs from the eje1one firme, becaule this lies where 


the leſſor, after the leaſe made, enfeoffeth another, who 
ejefeth the leſſee: And the vgedtione firme lieth againit 
any other ſtranger that eje&ts him. But the effect of both 
is all one, that is, to recover the reſidue of the term. 
F. N. B. fel. 197. Reg, Orig. fol. 227. and the New 
Book of Entries, verbo Quare ect infra terminum, 
Quare impedit, Is a writ that lieth for him that hath 
purchaſed a manor, with the advowſon thereto belonging, 
againſt him that diſturbs him in the right of his advow- 
ſon, by preſenting a clerk thereto when the church is 
void: And it differs from the writ called a darreine pre- 
ſeniment, aſſiſa ultime@ 300 gy becauſe that lies 
where a man, or his anceſtors, formerly preſented ; and 
this for him that is the purchaſor himſelf. See the Ex- 
poſitor of the Terms of the Law. Old Nat. Brev. fil. 27. 
Brat. lib. 4+ traft. 2. cap. 6e Britton, c. 92. and F. 
N. B. fol. 32. and Reg. Orig. fol. 30. And here note, 
that where a man may have an afliſe of darreine preſent- 
ment, he may have a gquare zmpedit, but not contrary- 


wiſe, See Brat. lib. 4. tract. 2. cap. 6. PF. N. B. ful. 


30. and Ie/tm, 2. cap. 5. Eo 

Day may be given de quindena 1n guindenam, &fc, Stat. 
HMarleb. 52 H. 3. c.,12. | 

Given of chapels, prebends, &c. Stat. J/e/im, 2. 13 
Ed. n.:< '$+ þ: 4: | 

Caſes in which penalty was pleadable againſt the crown, 
14 Ed. 3. ſt. 4. c. 2. | 

He who claims by a recovery, ſhall maintain a guare 
zmpedit on the firſt avoidance, 7 H. 8. c. 4. 

The time between the 1oth of December and the 12th 
of March not reckoned in gquare impedit, 1 WW. & M. 
feſf. 1. © 4+ | HEE | 

A guare impedit may be maintained notwithſtanding an 
uſurpation, 7 Ann. c. 18. | 

Actions of quare impedit . excepted out of general par- 
don, 20 Geo. 2. c. 52. ſet. 3b. 

See Advowlon, 25enefice, 

Muare incumbravit, Is a writ that lieth againſt the 
biſhop, who within fix months after the vacation of a 
benefice, conferreth it upon his clerk, while two others 
are contending in law for the right of preſenting. And 
Here note, this writ always lies depending the plea, O14 
Nat. Brev. fol. 30. F. N. B. fol. 48. and Reg. Orig. 
fol. 32. See 18 Vin, Abr. 128. 

MNuare intrulit matrimonio non ſatisſacto, Is a 
writ that lay for the lord againſt his tenant being his 
ward, who after convenable marriage offered him, mar- 
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ries another, and enters nevertheleſ; l 
| | Ss upon his la ; 
out agreement firſt made j Waaokrmag 


ith hi . 
But all wardſhips being 9B. ho is lord and guardian. 


nga n away by the ſtat. 
cap. 24. this writ is become aſdeds FT 9 0s 


Duare non admiſit, Is a writ that lies a 


op, refuſing to admit his clerk th a 
plea of advowſon. F, NB. at hath recovered in a 


L. 47: x 
32. See 18 Vin. Abr, 121, fol. 47. and Reg. Orig. fel. 


MNuare non permittit, Is a writ that lics fo 
has right to preſent for a turn a 


Fleta, lib. 5. cap. 6. 


Quarentine, ( Duarentina ) Is a benefit allowed þ 
the law of England to the widow of a man dying {ej ; 
of land, whereby ſhe may challenge to continge in %i 
capital meſſuage or chief manſion- houſe, fo it hs : 
caſtle, by the ſpace of forty days after his deceaſe.. 
ton, [. 2. c. 40. And if the heir, or any other, 
eject her, ſhe may have the writ De quarentina habendt : 
but the widow ſhall not have mea!, drink, &c. thou h 
it there be no proviſion in the houſe, the may kill things 
for her proviſton, F. N. B. f. 161. See Magna "x "Wide 
c. 7. Britton, c. 103. and Fleta, lib. 5. c. 23. b 

LPuarentine, %Is allo the ſpace of forty days, wherein 
any perſon, coming from foreign parts, infected with the 
plague, is not permitted to land, or come on ſhore, un- 
ti] jo many days are expircd. See Plague, 

Quarentine, Likewite ſignifies a quantity of ground con- 
taining forty perches. Cowell, edit. 1727. 

MNuarentina habenda, Is a writ that lies for a widow 
to enjoy her quarentine. Reg. Orig. fol. 175. 

Nuare obſtrurit, Is a writ that lies tor him, who 
having a liberty to paſs through his neighbour's ground, 
cannot enjoy- his right, for that the owner has {o vb- 
{tructed n. Fieta, ib. 4. c. 26. 

Nuareria ard © uarera, A quarry of ſtone. 4x. 
Ang. par. 2. fel. 595. 

Muarel, ( Luerela, a gucerende,) Extends not -on'y 
to actions perſonal, but alſo to mixt, and the plaintiff 
in them is called grercns, and in the moft of the writs 
it is ſaid gueritur ; fo that if a man releaſe all gquaryels, 
(a man's deed being taken moſt ſtrongly againit himlcli) 
yet it is as beneficial as all a&tions, for by it all actions 
real and perſonal are releaſed. Co. {it. 8. f. 153. and Co. 
on Litt. lib. 3. c. 8. ſet. 511. 

Muartelois, Surtouts or upper garments, with coats 
of arms quartered on them, the old habit of our £15: 
knights in their military expeditions. Yalſmg. in Ld. 2. » 
Þ. 114+ | - 

Muarter, (Puarterium) Eipht buſhels ftriced make tlie 
quarter of corn, Stat. 15 Rh. 2. cap. 4 

Muarierifari, To be quartered, or cut into four quar- 
ters 1n execution. Pecit decollari & membratim dividi, 
& quarterifari, & caput & >ejus quarterias ad regri certas 
civitates tranſmitti_juſſit. Artic. Richardi Scrope Archiep. 
Ebor. apud Ang]. Sacr. par. 2. p. 266. : 

Quarterium, Is a meaſure of corn, conſiſting of eight 
buſhels. Fleta, ib, 2. c. 12, Quarterium frumentz cn- 
flat ex ofto buſſellis. 

Muarterium anni, 
Weſtm. Anno 1259. | : 

MNuarterizatio, Is part of the puniſhment of a traitor, 
by dividing his body into four parts. /Yal/mgham im R 
2. Auditum & confeſſum turpiſſima ſeelera, trattion, fuſpeit- 
dio, decollationi, exenterationt, & quarierizationi, :!t uſic Vile 
gari loquar, adjudicaut. ; | 

Nuartcr-ſeſſions, Is a court held by the juſtices of 
the peace in every county once every quarter of a year. 
How far the juri{dition thereof extendeth, fee Lams. 
Eiren. 1. 4. and Smith de Repub. Anglor. 1.2. c. 19. lo 
which you may add the ſeveral flatutes of this realms by 
which its power is greatly increaſed : Originally it 1eems 
to have been erected only for matters touching the Peacey 
but now it extends much farther. The holding theſe iet- 


gainſt a bj. 


r one that 
2ainſt the proprietary. 


not a 
; B Yate 


attempt to 


Is the fourth part of a year. Matt. 


ſions quarterly, was firſt ordained by the ſtatute 25 Ed. 3 
flat. 1. cap. 8. See Jultices of the peace, Seffion. 
word quaſſer, | 
Bratim, 
of a liberty 
quaſhed. 
And 


Nuath, 2uaſſare, (from the French 
eſt, caſſum facere,) To overthrow or annul. 
lib. 5. tra&. 2. c. 3. nm. 4. As if the baibff 
return any out of his franchiſe, the array ſpail ve 


| 
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1. on Lit. fol. 156. An array returned by one that 
- . franchiſe ſhall be quaſhed. | 

Quecbowd, mentioned in ſtat. 17 Ed. 4. c. 3. A kind 
;"game prohibited by the ſame ſtatute; perhaps the 
ra with that we now call ſhoavel-board, Cowell, edit. 


'Gueen, (Lat. Regina, Sax. Cwen, txor, or the wife of 
ny one, but propter excellentiam, the wife of the King 
wa Is either ſhe that holds the crown of this realm, 
b ANY of blood, or ſhe that is married to the King, 
Ghich laſt is called Yucen Conſort. In the former ſigni- 
keation, ſe is in all conſtruction the ſame that the King 
. and has the ſame power in all reſpeQts : In the latter 
he inferior, and a perſon exempt from the King; for 
ſhe may ſue and be ſued in her own name; yet what ſhe 
kath is the King's, and what ſhe loſeth, the King loſeth. 
Staundf. Prarog. cap. 2- fol. 10. and Coke, lib. 4. Copy- 
bald Caſes, fol. 23. b. ' 

The Qucen Conſort is an exempt perſon from the King 
by the Common law, and is of ability and capacity to 
purchaſe and grant without the King ; and is capable of 
taking lands or tenements of the gift of the King. Co. 
Lit. 133- a. See King, &c. 

Quicen Dowager, No man may marry the Queen 
Dowager without licence from the King, ot. pain to for- 
fcit his lands and goods : But if ſhe marry any of the no- 
bilicy, or under that degree, ſhe Joſeth not her dignity z 
but by the name of a Queen may maintain an action. 1 
Il. 18, 50. The ſtatute 25 £d. 3. making it treaſon 
to violate the Queen, extends not to Queen Dowager, 
but to the King's wife and companion : And a Queen 
Conſort and Queen Dowager ſhall be tried, in cale of 
treaſon, by the peers. 2 nfl. 50: 

Queen gold, (Aurum Regine) Is a royal duty or re- 
jenue belonging to every Prucen Conſort, during her mar- 
riage to the King of England, both by law, cuſtom and 
reſcription, payable by ſundry perſons in England and 
heland, (upon divers grants of the King) by way of tine 
or obiation, amounting to ten marks or upwards ; to 
wit, one full tenth part above the intire fine, as ten 
pounds for every hundred pounds fine, upon pardons, 
contrafts or agreements ; which becomes a real] debt and 
duty to the Deen, by the name of Aurum Regine, upon 
the party's bare agreement with the King for his fine, and 
recording it, without any promiſe or contract for this tenth 
part exceeding it. Lib. Nig. Scac. pag. 43, 44: Coke's 
Ys Rep. fol. 21, 22. and Prynne's Tracts on this ſubject. 
er tot”. | 

Que eſtate, Tranſlated verbatim, ſignifies. quem /ta- 
tun: In our Common law it is a plea whereby a man 
intitling another to land, &c. faith, that the ſame e/fate 
he had, he hath from him: For example, In a guare im- 
pedit, the plaintiff alledges, that ſuch four perſons were 
kized of lands whereunto the advowſon in queſtion was 
zppendant in fee, and did preſent to the church, and af- 
terward the church became void, que e/tate del, &c. that 
Is, which etate of the four perſons he has now during the 
cation, by virtue whereof he preſented, &c. Bro. tit. 
Sue eſtate, f. 175, 176. Co. on Litt. fel. 121. See 18 
Vin. Abr. fo. 133—140- . 

- Due eff eavem. See Quae eft eadem, 

Que ef meſme, Signifies verbatim, which is the ſame 
thing, but is uſed in a legal ſenſe as a word of art in an 
ation of treſpaſs, or ſuch like, for a poſitive juſtification 
of the very aq complained of by the plaintiff as a wrong. 
For example, In an ation upon the caſe, the plaintiff 
ſays, that the lord threatned his tenants at will in ſuch 
fort, that he forced them to give up their tenures, The 
lord for his defence pleadeth that he faid unto them, that 
if they would not depart, he would ſue them at law : 
This being the ſame threatening that he uſed, or to ſpeak 
artificially, que eft Ie meſme, the defence is good. Of this 
le Kitchin, cap. Due eft le meſme, fol. 236. 

Duem redditum reddat, ls a writ judicial that lies 
or him, to whom a rent-ſeck or rent-charge is granted, 
by fine levied in the King's court againſt the tenant of 
the land that refuſeth to attorn to him, thereby to cauſe 
0attorn, Old Nat. Brev. fol. 126. Weſt. Symbal. par. 
2, tit. Fines, ſef. 150. . 
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 Duerela, An ation preferred in any court of juſtice, 
in which the plaintiff was guerens or complainant, and 
his brief, complaint or declaration, was querela, whence 
our quarrel againſt any perſon. Dutetos efſe a querelis was 
to be exempted from the cuſtomary fees paid to the King 
or lord of a court, for the purchaſe of liberty to prefec 
ſuch an aQtion. But more uſually to be exempted from 
fines and amercements, impoſed for common treſpaſles 
and faults. So King Henry II. to Bernard de $. Walery. 
——Terre ſue ſit quiete de omnibus placitis & guerelts, 


exceptts murdredo & latrocinio. Paroch. Antiquit. pag. 123. 
See Kennet's Gloſlary, | Ht ale 


Nucrela cozam Rege «& concilio diſcuticnda 4 ter- 
minanda, Is a writ whereby one is called to juſtify a com- 


plaint of a treſpaſs made to the King himſelf, before the 
King and his council, Reg. Orig. fol. 124. 
wuerela freſcae foztiac, See Freth force, 

Nuelt (Lua) A queſt or inqueit, inquiſition or ins 
quiry upon the oaths of an impanelled jury. Cowell, 
edit. 1727. 
. Nueſtus, See Muaeſtug, 

Nuacſtus eſt n9bis, Is the form of a writ of nuſance, 


to whom the houſe, or other thing that occaſions the nu- 
ance, is alienated ; whereas before the /atu'e, this aftion 
lay only againſt him that firſt levied the thing to the an- 
noyance of his neighbour. Cowell, edit. 1727. 

Nuia impzovide, Seems to be a ſuper/cdras granted 
in the behalf of a clerk of the Chancery ſued againſt the 
privilege of that court in the Common: Pleas, and pur- 
ſued to the exigent, or in many other caſcs where a writ 
is erroneouſly ſued, See Dyer, fol. 33. n 18. 

MNuick-lets, Damaye ſuſtained by deſtroying, burning 
or defacing them, how recompenced, 6 Geo. 2. c. 16, 
dee Ulood, 

MNuid juris clamat, Is a writ judicial ifſuing out of 
the record of the fine, which remaineth with the Cu/tos 
Brevium of the Common Pleas, before it be engroſled ; 
and it lies for the grantee of a reverſion or remainder, 
when the particular tenant will not attorn. 72/2. Sym- 
bol. part. 2. tit. Fines, ſef?. 118. Reg. Judic, 36, 57, 
See 18 Vin. Abr. 14.3. 

Nuid pro quo, Signifies what for what, and is uſed 
in the law for the giving one thing of value for another 
thing of like value, being the mutual conſideration and 
performance of both parties to a contraft, Kitch. 184. 
See Conſideration, 

MNuietantia, (Acquietantia,) A quittance, acquittance, 
See Acquittance, 

MNuietare, To quit, acquit or diſcharge, or fave 
harmleſs. "The common form in old deeds of donation 


or other conveyance. De praedittis nos & haredes 
noſtri quietabimus diftos, &c, | 


Nuiete clamare, To quit claim, or renounce all pre- 


tenſion of right and title. Puizta clamatio, ſuch quit- 
claim or aCt of renunciation. Cowell, edit. 1727. 

Nuietus, (Put, freed, acquitted,) Is a word uſed by 
the Clerk of the Pipe, and Auditors of the Exchequer, 
in their acquittances or diſcharges given to accountants 
uſually concluding with an abinde receſſit quietus, which 
is called a guietus e/?, and mentioned in the a&t of Gene- 
ral pardon. 12 Car. 2. 11. and 14 Car, 2. cap. 21. A 
quietus eft granted to the ſheriff ſhall diſcharge him of all 
accounts due to the King. 21 Fac. cap. 5. 

Nuietus redditus, A rent-quit, or ſmall acknow- 
ledgment paid in money, ſo called becauſe ſuch payment 
did acquit the tenant from all orher ſervices or duties to 
the lord. It was ſometimes called white-rent, becauſe 
paid in filver or ready money. See Muit-rent. 

Quinquageſima Sunday, Is that we call Shrove-Sur - 
day, and was fo named, becauſe it is about the fiftieth 
day before Eaſter. The reaſon of the name you ma 
find in Durandi Rationali Divinorum, capit. De Duinqua- 
geſima 3 and we mention it here, becauſe they are fre- 
quently ſpoken of in our ancient law writers, as Britton 

3. and divers others. | 

MNuinque portus, The Cinque ports, which are, x, 
Haſtings, 2. Romney, l Hythe, 4. Dover, and 5. Sand- 
wich, To the firſt, Winchelſea and Rye belong, which 
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are reckoned as part, or members of the Cinque ports. 
Cowell, edit. 1727. See Cinque ports. 

Nuinfieme or Muinzime, (Decima guinta) Is a 
French word ſignifying a fitteenth ; with us it is a tax, 
ſo called, becauſe"it 1s raiſed after the f/teenth part of 
men's lands or goods. Anno 10 Rich. 2. cap. 1. and 7 
H. 7.c. 5, It is well known by the Exchequer roll, 
what every town throughout England is to pay for a 
fifteenth. See Fifteenth. Sometimes this word Duin- 
fime or Duinzime is uſed for the fifteenth day after any 
feaſt, as the Puinzime of St. Fohn Baptiſt. Stat. 13 Ed. 
I. in the preamble, It is a miſtake that this was a 
tax of the fifteenth part of all lands, for it was of 
the goods only, and it was firſt granted by the par- 
liament 18 Ed. 1. viz. Compotus quinte decimae Regi, 
anno 18. per archiepiſcopos, eprſcopos, abbates, priares, co- 
mites, barones, & omnes alios de Regno, de ommbus bonis 
ſuis mobilibus coanceſſe : The city of London paid this year 
for the fifteenth, 2860 /. 13s. 84. and the abbot of Sz. 
Edmunds 666 I. 13 5. 4 d. which was by compotition, 
and thereupon had all his temporal goods, and the goods 
of his convent diſcharged of the fifteenth : The way of 
colleting it was, by two afleſſors appointed in every 
county by the King ; and they appointed twelve in every 
hundred, who made a true valuation of every man's per- 
ſonal eſtate, and then cauſed the fifteenth part to be le- 
vied. Cowell, edit. 1727. 

Nuintal, (Puintallus,) A weight of lead, iron and 
common metals, uſually one hundred pounds, at fixfcore 

er cent. Cowell, edit. 1727. 

Nuintane, (2uintana) bras a Roman military ſport 
or exerciſe, by men on horſeback, formerly practiſed in 
this Tingeon to try the agility of the country youth : It 
was a tilting at a mark made in the ſhape of a man to 
the navel, in his left hand having a ſhield, and in his 
right hand a wooden ſword, the whole made to turn 
round, ſo that if it was ſtruck with the lance in any 
other part but full in the breaſt, it turned with the force 
of the ſtroke, and ſtruck the horſeman with the ſword 
which it held in its right hand : "This ſport is recorded by 
Matt. Parif. anno 1253. See Paroch. Antig. þ. 18. 

MNuinto erat', (Punto exaZus, mentioned in fat, 
31 Eliz. cap. 3.) Is the laſt call of a defendant, who is 

ued to the outlawry, where if he appear not, he is by 
the judgment of the coroners returned outlawed ; if a wo- 
man, waved. See Erigent, Dutlawy, 

Nut tam, 1s when an intormation is exhibited againſt 
any perſon on a penal ſtatute, at the ſuit of the King and 
the party who is the informer, where the penalty for 
breach of the ſtatute is to be divided between them ; and 
the party informer proſecutes for the King and himſelf. 
Finch 340. See Tnfowmation, Action, 

Nuinzime, See Muinlieme, 

MNuit-claim, (Pueta clamantia) Is a releaſe or ac- 
quitting of a man, for any action that he hath or might 
or may have againſt him. Alſo a quitting of one's claim | 
or title, BraQton, lib. 5. traſt 5, c. 9g. num. 6, lib. 4. 
tract. 6. Cc. 13. num. 1, 

MNuit-rent, (Puzetus redditus) Is a certain ſmall rent 
payable yearly by the tenants of moſt manors, upon 
the payment whereof they are quiz and free, till it be- 
comes due again : "This in ſome ancient records, accord - 
ing to Spelman, is written J/hite-rent, becauſe paid in 
filver. 2. Infl, 19. 

Nuoad | 
ments, to ſignify, as to the thing named the law is fo, &c. 

MNuod clerici beneficiari de cancellaria, Is a writ 
to exempt a clerk of the Chancery from the contribution 
towards the proftors of the clergy in parliament, Reg. 
Orig. fel. 261. 

Did clerici non eligantur in officio ballivi, #c. 
Is a writ that lies for a clerk, which, by reaſon of ſome 
land he hath, is made, or about to be made bailiff, beadle, 
reeve, or ſome ſuch like officer, See Clerico infra ſa- 
cros, tc. Reg. Orig. fol. 187. and F. N. B. fol. 261. 
| uod ei deforceat, Is a writ that lies for the tenant 


, Is often uſed in law pleadings and argu- | 


lat. 3. 
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ing loſt by default, againſt hi 
his heir. F See Broke hoc og mnthgr, 
16 Vin. Abr. 145—148. 

- Quod permittat, Is a- writ that lies for the heir of 
him that 1s difſeiſed of his common of paſture againſt 
the heir of the diſſeiſor being dead. Termes de Ii Le 
526. Britton, c. 8, ſays that this writ lies for him wh 
anceſtor died ſeiſed of common of paſture, or other like 
thing annexed to his inheritance, againſt the deforcer, 
= _w_ hoc tit. Reg, Orig. fel. 155. See 18 Vin. Abr. 
* Nuod perſona” nec prebendarii, #c, 7s a writ that 
12 OY that are diſtrained in their ſpiri- 
tual polleſſions, for the payment of a {7 
of the perith. RN DAE OM 

IG jure, Is al a that lies for him th 
wherein another challengeth common of poſture ti 
of mind: And is to tt. 2 him to 7 bo bs ako oh 
he challenges it. F. N. B. fel. 128. and Britton more © 
largely c. 59. Reg. Orig. fol. 156. 

Nuo minus, 1s a writ that lies for him that hatk 2 
grant of houſe-bote and hay-bote in another man's woods 
againſt the grantor, making ſuch waſte as the erantee 
cannot enjoy his grant. O14 Nat. Brev. fol. 148. and 
Kitchin, fol. 178. This writ alto lies for the King's far- 
mer in the Exchequer, againft him to whom he ſelleth 
any thing by way of bargain touching his farm, or againſt 
whom he hath any cauſe of perſonal a&tion. Perkins 
Grants, 5. For he ſuppoſeth by the vendee's detaining 
any due from him, he is made leſs liable to pay the King's 
rent, And under this pretence, any one who pays the 
King a fee-farm rent, may have this writ againſt an 
other perſon, for any debt or damage, and bring the 
caule to trial in the Zxcheguer, Cmwell, edit. 1727. See 
18 Vin. Abr. 152. 

Muorum, 1s a word often mentioned in our fatutes 
and much uſed in commiſlions both of juſtices of the peace; 
and others, and ſo called from the words in the otin- 
miſſion, Puorum A, B. unum «fe velumus : As for exam- 
ple, where a commiſſion is direfted to ſeven perſons, or 
to any three of them, whereof A. B. and C. D. to be 
two, there A. B. and C. D. are faid to be of the quorum, 
becauſe the reft cannot proceed without them ; ſo a ju/tice 
of the peace and quorum, is one, without whom the reſt 
of the juſtices in ſome caſes cannot proceed. Strat, 3 H, 
7-'c.3. and 32 #7. B.. c. 43. 

Nuorum nomina, ln the reign of Her. 6. the King's 
collectors and other accountants were much troubled in 
paſſing their accounts, by new extorted fees, and forced 
to procure a late invented writ of quorum nomna, for al- 
lowance of the Barons of the Cingue ports and their ſuing 
out their guzetus at their own charge, without allowance 
from the King. Chron. Anglia. Cowell, edit. 1727. 

Nuota, A tax or impoſition to be levied in an equal 
manner, Mon. Angl. 538. 

Nuo warranto, Is a writ that lies againſt him that 
uſurps any franchite or liberty againſt the King, as to 
have waif, ſtray, fair, market, court-baron, leet, or ſuch 
like, without good title. Old Nat. Brev. fel. 149. Or 
elſe againſt him that intrudeth himſelf as heir into land. 
Bratton, lib. 4. tra. 1. c. 2. num. 3. Bro. hoc tit. 
| DireRtions for proceeding on the writ for enjoying li- 
berties, and the writ of ©us warrants, before the King 
and in Eyre, Stat. Duo warr. 6 Edw. 1. : 
Pleas of ©z40 warrants ſhall be heard and determined 
rag the juſtices in Eyre, Stat. Bus warr. 18 Ed, Ie 

at. 2. 
Liberties before R. 1. confirmed, and thoſe who have 
old charters of franchiſe ſhall have the ſame adjudged ac- 
cording to the tenor of them, Stat. 219 warr. 18 Ed. 1- 
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Judgment of oufter may be given on informations 
nature of Duo warranto, 9 Ann. c. 2. ſeft. 5, _ 

Statutes of jeofails extended to proceedings IN Qus 
warranto, O Ann. cap. 20, ſet. 79. vee Jnformation, 


MWandamus, 


in tail, tenant in dower, or tenant for term of life, hav- | 
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REY ET, (Rachetum, or Rachatum, from the 


French racheter, redimere, ) Is the ſame thing with 
theft-bote, which is the compenſation or redemption of a 
thief. Cowell, edit. 1727. : 

Rachiniburgi, Judges. Leg. Canuts, cap. 103. 

Rack, ( Fidicula, So called becauſe perſons are there 
crtured ut fides inveniatur) An engine in the Tower 
with cords and ftrings to extort confefon from delin- 
quents : Jo Holland Earl of Huntingdon, was by Kin 
Henry VI. created Duke of Exeter, and made Conſtable 
of the Tower : He and William de la Poole Duke of Suf- 
alk, and others, intended to have brought in the Civil 
laws; for a beginning whereof, the Duke of Exeter hiſt 
brought into the Tower the rack or brake, allowed in 
many caſes by the Civil Jaw 3 and thereupon it was cal- 
led The Duke of Exeter's daughter. 3 Inſt. 35. 

Rack-rent, Ts the full yearly value of the land let 
by leaſe, payable by tenant for life or years, Oc. IVaad's 
Inſt. 135. 

arkevintage, (mentioned in ſtat. 32 Hen. 8. c. 14.) 
Is a ſecond vinta9e, or voyage, for wines made by our 
merchants into France, &c. for racked wines, cleanſed 
and drawn from the lees, = 

Radecheniſtres, In Domeſday-book, are Liberi homines, 
Cowell, edit. 1727. See Co. Lit. 86. | 

Radius, Is mentioned in Fleta, hib. 2. cap. 73. par. 
12. and it lignifies a furrow. 

Razman, (mentioned in Domeſday, tit. Hereficire 15.) 
Seems to be the ſame with rode#nght, unlels it be derived 
from read counſel, and fo readmans fignihes counſellors. 
Cowell, edit. 1727. ; 

Rageman, [Is a ftatute ſo called of juſtices, affigned 
by Edward 1. and his counſel, to go a circuit through 
all Zngland, and to hear and determine all complaints 
of injuries done within five years next before A7ichael- 
mas, in the fourth year of his reign, Cowell, edit. 1727. 

Ragloria, Is a word mentioned in the charter of 
Edward III. whereby he made his eldeſt fon #dward 
Prince of Hales, in parliament at Jeftmn/ter the feven- 
tzenth year of his reign, recited by Selden in his Titles of 
Hmour, pag. 597.——Cum foreftis, parcis, chaſeis, boſcis, 
waremis, hundredis, comotis, ragloriis, rimgeldiis, wode- 
wardis, conflabularits, ballivis, &c. Davis in his Difi- 
nary, ſays, that rhaglaw among the Welch ttznifies ſene/- 
challus, ſfurrogatus, prepoſitus. 

ml rot. A ſteward. Selden, tit. of Honor, fol. 597. 
\ Cum hundredis, comotis, ragloriis, rengeldis, &Cc. 

Kagman's roll, (more properly Ragimund's rol!) So 
called from one Ragimund, a legate in Scotland, who cal- 
ling before him all the beneficed perſons in that kingdom, 
cauſed them, upon oath, to give in the true value of 
their benefices, according to which they were afterwards 
taxed in the court of Rome. This roll, among other re- 
cords, being taken from the Scots by our King Edward I. 
was re-delivered to them in the beginning of Edward 
the Third's time. Sir Richard Baker, in his Chronicle, 
fol. 127. faith, that Edward II. ſurrendered, by his 
charter, all his title of ſovereignty to the kingdom of 
Scotland, reſtored divers deeds and inſtruments of their 
former homage and fealties, with the famous evidence 
called Ragman's roll. Cowell, edit. 1727. 

Rags, Old rags may be.imported duty free, 11 Ges. 1. 
ap. 7, fe. 10. | 

Rails, See Jncloſures. 

Raiſins. See Gocery wares. 

Ramilia, Lopping and topping, or the branches, 

oughs or heads of trees, cut off or blown down. Cowell, 
eat. 1727. 

Ran, is a Saxon word, and ſignifies aperta raprma, 
Open or publick theft. Lamb. Archai. f. 125. defines it thus, 
Ran dicitur aperta rapina, que negari non poteſl, In the 
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Saxon laws of King Canute, cap. 58. Si in profedtione, 
militari ran commiſerit, pro fatti ratione emendato. Ho- 


|veden in the Jatter part of Henry II. ſpeaking of ſome 
| things, which J/7/kkam the Conqueror amended in the 


laws of England, faith, Decretum eft etiam ibi, ut fi 
Francigena appellaverit Anglicum de perjurio aut murdro, 
furto, homicidio, ran quod dicunt |apertam rapinam que ne- 
gari non poteſt, Anglicus ſe defendet, per quod melius volu- 
erit, aut judicto ferri aut dyelly. So we till ſay, when a 
man takes away the goods of another by violence, or he 
hath taken ail he could rap and ran. Rap, from rapio, to 
ſnatch, Cowell, edit. 1727. 

Range, From the French ranger, to order, diſpoſe 
of. It is uſed in the Foreft Laws, both as a verb, as to 
range, and a ſubſtantive as to make range. Charta de 


Kanger, 1s a ſworn officer of the foreſt, of which 
there are twelve. 1d. Cap. 7. whoſe authority is in part 
deſcribed by his oath ſet down by Manword, part. 1. pag. 
50. but more particularly part. 2. cap 20. num. 15, Ib, 
17, His office chiefly conlilts in three points, To walk 
daily thro? his charge, to ſee, hear and inquire, as well 


| of treſpaſſes as treipaſſers in his bailiwick; To drive the 


beaſts of the foreſt both of venary and chace out of the 
deafforeſted into the foreſted lands: And to prevent all 
treſpaſſes of the foreſt at the next court holden for the 
foreſt. This ranger is made by the King's letters patent, 
and hath a fee of twenty or thirty pounds paid yearly out 
of the Exchequer, and certain fee-deer. Rangeatur Fo- 
reſle de Whitt.ewood. Pat. 14 R. 2. m. 3. 

Ranlome, (From the French Rancon, redemptio) ſioni- 
fies properly the ſum that is paid for the redeeming ore 
that is taken priſoner in war: But it is uſed allo for a 
fum of money paid for the pardoning ſome great offence, 
as in the ſtatutes of 1 Hen. 4. cap. 7. 11 Hen. 6. 1:. and 
23 Hen. 8. cap. 3. where fine and ranſom are joined. toge= 
ther : But here note, that when one is to make a fine 
and ranſom, the ranjom ſhal! be treble to the fine. Cromp. 
Fuſt. of Peace, fol. 142. and Lamb. Eiren, lib, g. c. 16. 
pag. 556, Florne in his Mirror of Juſtice makes this 
difference between amerciament and ranſom, that ranſom 
is the redemption of a corporal puniſhment due by law to 
any offence. Lib. 3. cap. De Amerciament taxable. Sce 
Co. on Lit. fol. 127. | 

A ſhip was taken by the French; the maſter (having 
a ſhare in her) ranſomed her for 1800]. and was 
taken to France as an hoſtage for this money. And 
by Lord Chancellor, The ranſom money muſt be raiſed 


of the ſhip;. for if there was a precedent mortgage, 
what would become of that ſecurity, if the ſhip had not 
been redeemed ? after the ſhip was redeemed, ſhe per- 
formed her intended voyage, and the freight money re=- 
ceived after redemption was the firſt profits ariſing, and 
out of them the ranſom money is to be ſatisfhed ; the 
inſurers always pay a part of the ranſom money. Eaſt. 
8 Ann. Hope v. Winter, MS. Rep. 2. Eg. Abr, 690. 
Rape, (Rapa and Rapus,) Is a part of a county, be- 
ing in a manner the ſame with a hundred, and ſome- 
times contains in it more hundreds than one. As all 
Suſſex is divided into ſix Rapes only, viz. of Chiche/ter, 
Arunael, Brember, Lewes, Pevenſey and Haſtings ; every 
of which, beſides their hundreds, hath a caſtle, river and 


Theſe in other countries are called hundreds, tythings, 
lathes and wapetakes. Smith de Rep. Ang. lib. 2. c. 16, 
Kape of the foreſt, (Raprus fore/tz,) Is reckoned a- 
mong thoſe crimes, whoſe cognizance belongs only to the 
King. Priolentus concubitus, raptus foreſtz, relevationes ba- 
ronum ſuorum, &c. Leg. Hen. 1. c. 10. Treſpaſs com- 
mitted in the fore? by violence. | | 
Kape of woman, (Raprus,) Is a felony committed 
by a man, in the violent deflouring of a woman againſt 
her will, be ſhe old or young. Britton, cap. 2. Iofm. 


| Symbol. part. 2. tit. [ndiftments, ſ. 54. hath theſe words, 


Copulation violent is termed a rape or raviſhment of the 
body of a woman againſt her will, which is carnal know- 
ledge had of a woman who never conſented thereunto 
| before 


Forefta, cap. 6. To range alſo ſignifies to wander and 
8 | ſtray about. 


out of the profits, notwithſtanding any former mortgage, 


foreſt, belonging to it. Cam. Brit. pag. 255, and 229. 
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before the fat or after. And this in Scotland ought to 
be complained of the ſame day or night that the crime is 
committed. Skene de verbor. ſignif. verb. raptus, and his 
reaſon is, quia lapſu die hoc crimen preſcribitur, This 
offence is felony both in the principal | and his aiders, 
13R. 2. flat, 2. c.1., 11 H. 4. c. 13. 1Edw. 4. c 1, 
and HYeftm. 2. c. 13. and ſhall not be allowed the bene- 
fit of the clergy. 18 Eliz. cap. 7. and Flea ſays, the 
complaint muſt be made within forty days, or elſe the 
woman may not be heard, /ib. 3. cap. 5. ſeft. Preterea. 
And carnal knowledge of a woman under ten years old 
is felony. 8 E/. 6. Of the diverſity of rapes, ſee Cromp. 
Fuſtice of Peace, fol. 43, 44: The offender is called 
raptor, a raviſher, and in Brafton's time was puniſhed 
with the loſs of his eyes and ſtones, Yue calorem flupri 
induxerunt, 3 Inſt. fol. 60. The Civil law uſeth raptus 
in the ſame fignification ; and rapere virginem, vel mulierem, 
eft et vim inferre & violare. Cowell. 

Rape is when a man has carnal knowlege of a wo- 
man. by force and againſt her will ; and rapere, to raviſh, 
ſignifies as much as carnaliter cognoſcere, and cannot be 
expreſled in legal proceedings by other words, 2 Tn/t. 180. 
Co. Lit. 123. b. 124 a.—And tho' there be emi/ſio ſemints, 
yet if there be no penetration, viz. res zn re, It Is no 
rape ; for the words of the indictment, are, carnal:ter cog- 
novit, &c. 2 Inſt. 60. 2 Hawk. P. C. c. 108. fays, it 


' muſt proceed to ſome degree of penetration to make it 


amount to a rape, but that it is ſaid however, that emil- 
ſion is prima facie evidence of penetration. | 


By ſtat. 1 Ed. 3. c. 13. The King prohibiteth every per- 
ſon to raviſh, or take away by force, any maid within age, 


altho' by her own conſent, or any wife or maid of full age, 
or any other woman againſt. her will; and if any one 
will ſue ſuch offenders within forty days, the King will do 
common right ; but if none ſue within forty days, the 
King will ſue, and the offender, being convicted, ſhall 
ſuffer two years impriſonment, and be fined at the King's 
pleaſure; and if not able to pay his fine, ſhall uffer 
longer impriſonment according to his treſpaſs. 

Rape was felony at Common law, for which the of- 
fender was to ſuffer death ; but before this a& the offence 


was made leſs, and the puniſhment changed, v:z. from” 


death to the loſs of his members whereby he offended, 
viz, his eyes and his teſticles ; ſo that at the making' this 
at, it was not felony. And in thole days, if the of- 
fender, in the appeal brought by her that was raviſhed, 
had been condemned by the country, he ſhould without 
any redemption loſe his eyes and his privy members, un- 
leſs ſhe that was raviſhed demanded him for her huſband 
before judgment, and which was only in the will of the 
woman, and not of the man ; and the faid puniſhment 
of loſs of members continued till the making of this act, 
which was on purpoſe to make it puniſhable by fine and 
impriſonment at the ſuit of the King, unleſs ſhe ſhould 
purſue her remedy within 40 days mentioned in the act. 
2 Inſl. 180, 181. 

| Stat. 13 E. 1. c. 34. enats, That if one raviſh a married 
woman, a maid, or other, who does not conſent neither 
betore nor after, he ſhall have judgment of life and mem- 
ber. And ſo if a man raviſh a married woman, lady, 
damoſel or other, although ſhe conſent after, he ſhall 
have like judgment, if attainted at the King's ſuit, and 
the King ſhall have the ſuit. See Appeal of Kape. 

Stat. 6 R. 2. c. 6. enacts, That where any woman ſhall 
be raviſhed, and afterwards conſent to the raviſher, both 
the raviſher and raviſhed ſhall be diſabled to have or 
challenge any inheritance, dower or joint feoffment after 
the death of their huſbands or anceſtors, and the next 
of blood reſpectively ſhall have title immediately after the 
rape, to enter upon the lands of the raviſher and raviſh- 
ed ; and the huſband of ſuch woman, if ſhe have any, 


and if no huſhand, the father or next in blood ſhall have: 


the ſuit againſt ſuch offenders. 


I. D. was indicted for a rape of a girl of ſeven years. 


o'd and no more, ſetting forth gued ipſam felonice rapuit 
& carnaliter cognovit. Upon not guilty being pleaded, 
h2: was found guilty ; but the court doubted whether a 
ch1il of that age could be raviſhed ; if ſhe had been nine 
years old ſhe might; for at that age ſhe may be endow- 


| ed. Dyer 304. pl. 51. Mich. 13 & 14 Eliz, an. The 
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doubt in the caſe before-mentioned was the cauſ « 
bias oþ ule of ma- 
wo Gs I for the plain declaration of the 
tat. 18 £liz. cap, 7, enafts, That the benefi 
gy is taken away from ſuch offenders as ſhall bs — 
of rape. And it is further enacted, That if an - ſ; 
ſhall unlawfully and carnally kno hy &. apbog 
pig y w and abuſe any wo. 
man child under the age of ten years, he ſhall be ad 
judged guilty of felony without benefit of clergy whe. 
ther it be done with the conſent of ſuch child or not. 
M7. P. was indicted at Newgate ſeflions for that carna- 
liter cognovit one A. IV. an infant under the age of | 
years ;z and becauſe upon evidence to the jury at his ar- 
raignment it was not proved that he entercd into the 
child's body, (but the contrary) although be very much 
had abuled her, the jury would not find him guilty of 
the felony z whereupon, by advice of juſtice Jores bd 
juſtice Berkley, who heard the evidence, and conceived it 1 
foul fact and fit to be puniſhed, an inditment of battcr 
for abuſing the ſaid infant, in lying with her, was 4 
ferred and found ; and he was thereupon tried this term 
at the barz and being found guilty, was adjudged for the 
miſdemeanor to be committed to priſon, there to abide 
during the King's pleaſure, to be fined 200 marks, to 
ſtand upon the pillory in Chancery-lane in Middleſex, near 
the place where the fact was commited, with a paper 
upon his head ſignifying the cauſe, and to be bound with 
able ſureties to the good behaviour during life. Crs; C. 
332. pl. 17. Mich: anno 9 Car, in B. R, Martin Page's 
caſe. 

A woman went for her huſband to a bailiff's houſe, 
and being ſhewed the rooms by one Sarah Blandford, in 
the company of one Lee/ing, who lodged in the houſe, 
the ſaid Blandford locked them in a chamber, and went YN 
away laughing, and then Lec/i7g raviſhed her. The evia MK 
dence was Mrs. Jay the woman herſelf, who cried out, Y 
and nobody came to her aſſiſtance, and when the docr 
was open ſhe immediately complained of the injury ; but 
the evidence for the priſoner was, that immediately after 
ſhe came down ftairs, there was an open familiarity be- 
twixt her and the priſoner, and therefore it could not rea- 
ſonably be intended that they ſhould have a difference fo 
lately, which concerned his life; and though a woman 
cannot be raviſhed by one man without ſome extraordi- 
nary circumſtances of force, yet the jury found them 
both guilty ; but they were both pardoned. 2 Nelſ. uſt. 
93. tit. Rape, cites 1 Geo. 1. May v. Leeſing. 

The party raviſhed may give evidence on oath, and is 
in law a competent witneſs ; but the credibility of her 
teſtimony, and how far forth ſhe is to be believed muſt 
be left to the jury, and is more or lets credible according 
to the circumitances of fact that concur in that teſti- 
mony. For inſtance, If the witneſs be of good fame; 
if ſhe preſently diſcovered the offence, and made purſuit 
aſter the offender ; ſhewed circumſtances and figns of the 
injury, whereof many are of that nature, that only wo- 
men are the moſt proper examiners and inſpectors ; if the 
place, wherein the fact was done, was remote from 
people, inhabitants or paſſengers; if the offender fled for 
it: Theſe, and the like, are concurring evidences to 
give greater probability to her teſtimony, when proved 
by others as well as herſelf. But on the other fide, if 
ſhe concealed the injury for any conſiderable time, after 
ſhe had opportunity to complain ; if the place where the 
fact was ſuppoſed to be committed, were near to inhabi- 
rants, or common recourſe, or paſſage of paſſengers, and 
ſhe made no outcry when the fa&t was ſuppoſed to be 
done, when and where it is probable ſhe might be heard 
by others ; or if a man prove himſelf to be in another 
place, or in other company, at the time ſhe charges him 
with the fa&, or if ſhe is wrong in the deſcription of 
the place, or ſwears the fat to be done in a place where 
it was impoſſible the man could have acceſs to her at 
that time; as if the room was locked up, and the key 1 
the cuſtody of another perſon : Theſe and the like cir- 
cumſtances carry a ftrong preſumption, that her teſtt- 
mony is falſe or feigned. And upon the whole, 79Pe 


ren 


it is true, is a moſt deteſtable crime, and theretore ought 
| ſeverely 
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trerely and impartially! to be puniſhed | with death: But 
| be remembred, that it is an accuſation eaſily to 

, made, and. hard to be proved, and harder to be de- 
ended by the party 'accuſed, though never fo innocent : 
Therefore 2 wiſe "jury will be cautious upon trials of of- 
fences Of this nature, that they be not ſo much tranſport- 
od with indignation ok the heinouſnels of the offence, as 
1g be over Da ily carried to the conviction of the perſon 

-cuſed thereof, by the confident teſtimony, ſometimes 
F malicious and falſe witneſſes. x Hale's P. C. 633, 

630. | | 
MN Serjeant Hawkins ſays, all who are preſent, and 
iAually afiſt a man to commit a rape, may-be indicted 
as principal tay whether they be men or women. 
awk. I 09. 
Rane ſeed, To what duties liable on importation z 2 
Will. & Ma. feſf. 2. ©, 4+ ſet. JL, 

Rape Uinegar, See Uinegar. 

Rapine, (Rapina,) To take a thing in private againſt 
the owner's will, 1s properly theft; but to take it open]y, | 
or by violence, is rapine, 14 Car. 2. cap. 22. and 16 
Car. 2. cap. J- NET, 

Raptu haeredis, Is a writ lying for the taking away 
of an heir holding in ſocage.; of which there are two ſorts, 
ane when the heir is married, the other when he is not; 
of both theſe, ſee the Reg. Orig. fol. 163, | 

Raſe, (Raſeria) Seems to have been a meaſure of corn 
now diſuſed. - Toll ſhall be taken by the raſe, and nat by the 
heap or cantel, Ordinance for bakers, brewers, &c. C. 4. 

Raſtall, Was: an eminent and learned lawyer, that 
lived in Queen Mary's days, and was a Juſtice of the 
Common Pleas ; he made an abridgment of the fta- 
tutes, which bears his name to this day. He was, allo 
the author of the New Book of Entries: Cowell, edit. 


1727. F 

[Eature of a deed, ſo as to alter it in a material part, 
without conſent of the party bound by it, &c, will make 
the fame void, and if it be rafed in the date, after 
the delivery, it is faid it goes through the whole. 5 
Rep. 23, 119. Raſure, Ec. is moſt ſuſpicious, when it 
is in a deed pol}, that there is but one part of the deed, 
and it makes: to the advantage ,of him to whom made. 
And where a deed by rafure, addition. or alteration be- 


comes no deed, the defendant may plead non eft factum to | 


it, 1b:d. | Ep 
Rate, A valuation of every man's eſtate ; or the ap- 
pointing and ſetting down how much every one ſhall pay, 
or be charged with to any tax. Stat. 43 Ed. 2. 
Rate-tithe, Is when ſheep or. other cattle are kept in 
a pariſh for leſs time than a. year, the owner muſt pay 
for them pro rata, according to the cuſtom of the place, 
F,N. B. fol. '51.” © Broke, 1 iſmnes 26. Pro rata diamus, 
pro proportione vel proportionaliter. Lyndw. F 
_ Ratificatton, ( Racer, ) A ratifying or Sonhraving. 
it is uſed for the confirmation .of a clerk in a. prebend, 
&c, formerly given him by the biſhop, &c: where the 
right of "patronage is doubted to be in the King. See 
Reg. Orig. fol. 304+ LI NIE EY Cres 
Ratio, Properly ſignifies reaſon ; but we take it 
moſtly for an account, ' as reddere rationem, to give an ac- 
count, and fo it is frequently uſed. | | 
Ratihabirio, Confirmation, agreement, conſent. See 
18 Vin. Abr. 156. os IS Weary 
Ratio, A cauſe, or' judgment given in a cauſe, and 
fonere ad rationem, is to cite one to appear in judgment. 
Walſing. 88. Vas CY 
Rationabilibus diviſis, Is a writ that lies where two 
lords, in divers towns, have ſegniories joining together, 
for him that findeth his waſte by little -and little -to have 
deen encraached . upon, againſt the other that hath en- 
croached, thereby to reQify their\bounds ; in which re- 
ſpect Fitzherbert calls it in its own-nature a writ of right. 
'The O14 Nat, Brev. ſays, That this is a kind of Fu/ticies, 
and may be removed by a pore out of the county: to! the 
Common Bench. See the form and uſe hereof in F, N. 
B. fl. 128, and Reg. Orig. fol. 157. The Civilians call 
this Tudicium finium regendorum. 
Kationabili parte bonorum, Is a writ \that lies -for 


the wife againſt the executors of her huſband denying her 
Vor. It | | 


| the third part:of her huſband's goods, after debts and ſu- 
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neral charges defrayed.  F, N. B. fol. 222. who there 
cites the- eighteenth chapter of Magna Charta, and Glan- 
vile, to prove that, according to the Common law of 
England, the goods of the deceaſed, his debts firſt paid, 
ſhould be divided into three parts, whereof his wife to 
have one, his children the ſecond, and: the executors the 
third ; and this writ lies as well for the children as wife, 
which appears by Reg. Orig. f. 142. - See 18 Vin. Aby. x 58. 

Rationale, Was the ſame with pallium : It was worn 
by the high-prieſt of the old law, as a fign of the greateſt 
perfection, and by the pope and biſhops as a token of the 
higheſt virtue, gue gratia & ratione perficitur, and from 
hence *tis called rationale. 

Rattans, To what duties liable on importation, 4. 
Will. & M. c. 5. fee. 2. | 

Kavilſher, (Raptor) He who deflours a woman by vio- 
lence. See Rape, | | 
Raviſhment, (Raptvs) Signifies an unlawful taking 
away either a woman, or an heir in ward : Sometimes alſo 
it is uſed. in the ſame ſenſe with rape, which ſee. 

Raviſhment de gard, Was a writ that -lay for the 
guardian by knight-ſervice, or in ſocage, againſt him that 
took from him the body of his ward. I F.N.B. f. 140. 
and ftat. 12'Car. 2. cap. 24. | 
' Raw hides. See Skins, 

Raw litks, See Silk, : 
Kay, Is a word appropriated to cloth never coloured or 
died. Stat. 17 R. 2. cap. 3. 11 H, 4. cap, 6. and x 


R. 3. cap, 8. 
| Keagoreſted, Is where a foreſt hath been diſaffore/ed, 


and again made foreſt, as the foreſt of Deane, by the Rta- 
tute of 20 Car. 2. cap. 3. by 

Realty, 1s an abſtract of real, and contradiſtinguiſhed 
from per/onalty. pF: *,25310 $1173) I-41 
Reap-towel, Rip-towe!, The gratuity or reward given 
to cuſtomary tenants, when they have reaped their lord's 
corn, or done their other cuſtomary duties. Cowe!), ed. 
H90y [7 : | 
'Keafon, It has been obſerved, is the very life of 
the law; and that what 'is contrary to it, is unlawful : 
When the reaſon. of the law onee ceaſes,” the law itſelf 
generally ceaſes; becauſe reaſon is the foundation-of 'all 
our laws. Co. Litt. 97, 183. If maxims of law al- 
mit of any difference, thoſe are.to be preferred 'which 
carry with them the more -perfet and excellent reafon; 
Ihide. Hos bits er MGI09t COOLEST 
Kealonable aid, ( Ratinabile auxilium) Was a duty 
that the Jord of the fee claimed of his tenants holding by 
knights-ſervice, *or in | ſocage, to marry his daughters, or 
make his fon a 'knighti W/efminſler 1. cap. 39. but now 
taken away. See the ſtat. 12 Car. 2. c. 24. 
Keattacthment, ( Reattachiamentum) Is a ſecond at- 
tachment of: himy that was formerly attached and diſmiſ- 
ſed the! court without day, as by the not coming of the 
juftices, -or ſome fuch caſualty. Broke, hoc titulo, where 
he. makes re-attachment general'and ſpecial : General is 
where a -man is re-attached for his appearance upon all 
writs of aſlize lying againſt him: Bro. ibid. num. 18, 
Then /pec:al muſt be'for one 'or more certain. Reg. Fu- 
dic. fat; '35.. A cauſe diſcontinued, or- put without'day, 
cannat be revived without reeattachment - or re-ſum- 
mons:; which if they are ſpecial, may revive ' the whole 
proceedings ;- but if genera], the original record only, 2 
Hawh. 300. 3 bined 6, RUPEE» WELL, AS 

"Rebellion, ( Rebe/!: )- Signifies the taking up of arms 
traiterouſly againſt the King, be it by natural ſubjects, 
or by others- once ſubdued : Among the Romans it deno- 
ted a fecond T?ſiftance of ſuch as formerly being over- 
come in battle, yielded to their ſubjeCtion. The word 
rebel is ſometimes attributed to him that wilfully breaks 
a law.' '25 £. 3. 6. and 31 E. 3. flat. 2. *- 2. 
Sometimes to a villian difobeying his Lord. 1 R. 2. 


cap. 6. | 
7" \rbetlious aſſembly, Is a gathering together of 12 
perſons, 'or more, intending or going about, praftiſing 
or putting in -uſe, unlawfully 'of their' own authority, to 
change any laws or ſtatutes of this realm ; or to deſtroy 
the incloſure - any park or ground inclofed, or _ 
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of any fiſh-pond, pool or conduit, to the intent the ſame 
ſhall remain void z or to the intent unlawfully to have 
common, or way in any of the ſaid grounds ; or to de- 
ſtroy the deer in any park, or any warren of conies, Or 
dove-houſes, or fiſh in any ponds, or any houſe, barns, 
mills or bays, or to burn ſtacks of corn, or to abate 
rents, or prices of victuals. Stat. 1 Mar. 12. and I 
Eliz. 17. See Weſt. Symbol. part 2. tit. Indidtments, /. 
65. and Cromp. Juſt. of Peace, fol. 21. See Allembly 
unlawful. N 

KRebinare, Was to plough the ground the third time, 
Tempus rebinandi erit poſt fe/fum nativitatis Saneti Fohan- 
nis Boptiſle cum terra pullulaverit poſt carucam. Fleta, 
lib. 2. cap. 73- par. 10. 

Kebinare texram, To give a ſecond ſtirring or plough- 
ing to arable land that lies fallow, in order to prepare it 
for ſowing wheat, &c. Cowell, edit. 1727. 

Rebutter, ( from the Fr. Bouter, repellere, to put 
back or bar) Is the anſwer of the defendant in a cauſe to 
the plaintiff's ſurrejoinder : And the plaintiff's anſwer to 
the defendant's rebutter is called a ſurrebutter ; but it 1s 
very rare that the parties go fo far in pleading. Pra#t. At- 
torn. edit. 1. pag, 86. Rebutter is alſo where a man by 
deed or fine grants to warranty any land or hereditament 
to another ; and the perſon making the warranty on his 
heir, ſues him to whom the warrapty is made, or his 
heir or aflignee, for the ſame thing ; if he who is ſued, 
plead the deed or fine with a warranty, and pray judg- 
ment if the plaintiff ſhall be received to demand the 
thing which he ought to warrant to the party againſt the 
warranty in the deed, &c, this is called a rebutter. Terms 
de Ley 511, Ard if I grant to a tenant to hold without 
impeachment of waſte, and afterwards implead him for 
waſte done, he may dehar me of this action by ſhewing 
my grant ; which is a rebutter. Co. Entr. 284. 1 Inft. 


- Keraption, (Recaptio,) Signifies a ſecond diſtreſs of 
one formerly diſtrained for the ſame cauſe, and alſo du- 
ring the plea grounded on the former diſtreſs : It like- 
wile ſignifies a writ lying for the party thus diſtrained ; 
the form, and farther uſe thereof, may be ſeen in 
F. N. B. fol. 86. Reg. Fudic. fol. 69. See Diltreſs, 
Replevin, 
eeeipt or receit. See KRelceipt. 

Keceiver, (Receptor) Is by us, as with the Civilians, 
commonly uſed in evil part, for ſuch as receive ſtolen 
goods, &c. And the receiving a felon, and concealing 
him and his offence, makes a perſon acceſlary to the fe- 
lony. 2 I[nft. 183. But a receiver of a felon, &c. muſt 
have notice of the felony, either expreſs or implied, which 


| is to be expreſsly charged in the indictment ; and the fe- 


lony muſt be complete at the time of the receipt, and not 


| to become fo afterwards by matter ſubſequent : If a per- 


ſon knowing of one to have been guilty of felony, 


| barely receive him, and permit him to eſcape, without 


giving him any advice, afliſtance or encouragement, it is 
a high miſdemeanor, but no capital offence; and a wife, 
in regard to the duty and love which ſhe owes her huſ- 
band, may receive him when he hath committed felony ; 
but no other relation will exempt the receiver of a felon 
from puniſhment. S. P. C, 41. AH, P. C. 218, 219. 
2 Hawk. P, C. 122, 319, 320. By ſtatute, if any 
perſon ſhall receive or buy knowingly any ftolen goods, 
or conceal felons knowing of the felony, he ſhall be ac- 


 cefſary to the felony, and ſuffer death as a felon. Stat. 


5 Ann. c. 31. Such receivers, &c. may be tranſported, 
by 4 Geo. 1. c. 11. See Felony, Larceny, 

Receiver, Annexed to other records, as Receiver of 
rents, ſignifies an officer belonging to the King, or other 
great perſon, Crom, urtſd. fol 18. 

Receiver of the fines, Is an officer, who receives the 
money of all ſuch as compound with the King upon ori- 
ginal writs in Chancery. Jet. Symbol. part 2. tit. Fines, 


feft. 106. 


Kcceiver-General of the Durchy of Lancaſter, Is 
an officer belonging to the Dutchy court, that gathers in 
all the revenues and fines of the lands of the ſaid Detchy, 
and of all forfeitures and - aſſefiments, or what elſe is there 
received. Stat. 39 £liz. cap, 7. 
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Receiver:Gencral of the court of 
Was an officer belon = that court {at nc 


taken away by the ſtat. 12 Car. 2. cap. 
of that officer is alſo taken away. I 06: 


Reeeiver-General of the muſter: i 
in ſtat. 35 Eliz. cap. 4. 'Y rants NT Hg 
Receivers general of the revenue, What the 
ceivers of the King's rents and tenths ſhall take for = 
Or 33 H. 8. c. 39. ſ. 65. 43 
ow the King's receivers and colleors ſhall 
34 E 35 An C. 2. be Charged, 
eir not chargeable but for land 
a8 Ti rig ut for lands by deſcent, 34 & 35 
eirs may have debt againſt executors ini 
of anceſtors, 34 & 35 H.8. &. 2. |. 5. Ds 
Officers accountant to the crown ſhall find ſureties, and 
make their accounts duly, 7 £9. 6. c. 1, : 
Fat receivers may 33Rcain for rent, 7 Edw. 6. c, 1 
ef?. 11, Tg 
Lands of accountants to the crown liable, 13 Elz, c 
4. /. 1. Exception as to biſhops, zb19. f. g. Fac 
ands fraudulently purchaſed made liable to arrearages 
13 Eliz. c. 4. /. 5, 14 th 
Offices finding fraudulent conveyances traverſable, x 3 


| Eliz. c. 4. f. 14. 


Lands of under colleQtors of the tenths made liable 
14 Eliz. c. 7. ; 

Accountant's lands may be fold after his death, 27 El 
ce 3 + ®: ; 
PH-py to be fold during infancy of heirs, 27 Elis. c. 3 

Receivers to pay 12 fer Cent. .in caſe they negleCt to 
account for two months, 20 Geo. 2. c. 2. 

The treaſury impowered to make allowances to receiy. 
ers, 3 Geo. 1. Cc. 4. /. J. 7 Geo. 1. c. 20. . 36. 


- Recital, (Recitatio) Ts the rehearſal or making men- 
tion in a deed or writing of ſomething which has been 
done before. 2 Lill. Abr. 416. A recital is not conclu- 
ſive, becauſe it is no direct affirmation ; and by feigned 
recitals in a true deed, men may make what titles the 
pleaſed, fince falſe recitals are not puniſhable. 1 In}. 352. 
2 Lev. 108. Wood's Inft. 225. If a perſon by deed of 
aſſignment recite that he is poſſeſſed of an intereſt in cer- 
tain lands, and aflign it over by the deed, and become 
bound by bond to perform all the agreements in the deed 
if he is not poſleſſed of ſuch intereſt, the condition is 
broken ; and though a recital of itſelf is nothing, yet 
being joined and confidered with the reſt of the deed, it is 
material, 1 Leon, 112. 

Recital cannot make a firſt leaſe good, which was not 
good before, or in a better condition than it was before ; 
becauſe the firſt leſflee is a ſtranger to the ſecond deed, and 
therefore cannot take advantage of it; and by the better 


opinion, recital of a deed is not material. Dal. 13. pl. 
23. Paſch. 7 Ed. 6. Anor', 


No one is bound in his declaration to recite more of a 
record than induces his aftion, and makes for his purpoſe. 
Fenk. 323. þl. 34. cg 

Bond was conditioned to pay 107. being for a rent of 
certain lands; defendant alleged, that the obligee (the 
plaintiff) had entered on the land, and fo ſuſpended the 
rent, whereupon the plaintiff demurred, and adjudged 
for him ; for this being but a recital that it was for rent, 
it is not material ; it ſeems the ſame though he had ap- 
plied it by pleading to the leaſe, &c. Heb. 130. pl. 170. 
Trin. 11 Jac. St. Fobn v. Diggs. 


Teftamentum exiſlit is only recital. 2 Salk. 515. Paſch. 
2 W.& M. B.R. Wodward v. Clif. 


A. having a wife and ſeven ſons devifed 501. apiece 
to ſix of them, viz. A. B. D. E. F. G. omitting C. and 
dies, R. marries the widow, but by articles before mar- 
riage reciting that A. father of the ſaid 4. B. C. D. E. F. 
and G. _ by his will bequeathed cuilbet ipſorum predif? 
A. B. D. E. F. and G. (omitting C.) the ſum of gol. 


covenants with $. (a friend of the wife) to pay to the 
aforeſaid 4. B. D. E. F. and G. ſeparales legationes vel 
ſummas 50 Librar'. R. paid A. B. D. E. F. G. their ſe- 


veral 507. but the breach was aſſigned in not paying © 
; $0 % 
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]. when he had expreſly covenanted to pay the ſaid | 


7. and the reſt the ſaid ſeveral legacies or ſums of 50 l. 
non allocatur ; for in the recital of the ſaid bequeſt 

there is nothing mentioned to have been bequeathed to 
C. and though he covenanted to pay C. as well as the 
reſt, yet 'tis Jegationes vel ſummas predidas, and there 
heing no legacy to C. and that appearing by the recital of 
the will, the covenant ſhall not oblige R. to pay him any 
thing. 2 Vent. 140. Hill, 1 & 2 . & M. C. B. George 
- Butcher. 
, "oa inſiſted that if a patent recite a former grant, 
one muſt prove the grant to be ſurrendered ; but it was an- 
ſwered, that if they took advantage of the recital, they 
muſt admit all that was recited, as well the ſurrender as 
the grant ; and of that opinion was the court. 2 Lent. 
171. Paſch. 2 I. & AM. C. B. Earl of Montague v. 
Lord Pre/ton. See 1 Wood's Conv. 238, 352 

Reeluſe, (Recluſus,) Is one that by reaſon of his order 
in relizion is ſhut up, and may not ftir out of the houſe 
or cloiſter, of whom Littleton ſpeaks, ſet?. 434+ 

Recogntizance, (Recognitio, Fr. Recognoiſſance) Is a bond 
or obligation of record, teſtifying the recogniſor to owe to 
the recagniſee a certain ſum of money, and is acknow- 
Jedaed in ſome court of record, or before ſome judge, 
maſter of the Chancery, or juſtice of peace, &c. 23 H. 8. 
6. and thoſe that are mere recogniſances are not ſealed, but 
incolled, and execution by force thereof is of all the re- 
copnizor's goods or chattels (except draught beaſts and 
implements of huſbandry) and the moiety of his lands, 
W:/. Symbel. part 1. lib. 2. ſeft. 149. and Reg. Orig. fol. 
146, 151, & 252. 

May be made before the mayor of London, &c. and a 
clerk, &c. Stat. de Mercator”, 11 Ed. 1. | 

Pledges to be ſecure fo long as the debt may be levied 
of debtor, 11 E4. of 2. 

Farther proviſions for executions upon ſtatutes merchant, 
Stat. de Mercator”, 13 Ed. 1. ft. 3. 

The Chancellor and judges may take recogaizance, 
Stat. de Mercator', 13 Ed. 1. ft. 3. 

The clerk of the ſtatutes ſhall reſide upon the place and 
ſhall be of eſtate, 14 £d. 3. /f. 1. c. 11. 

For ſtatutes ſtaple, 27 Ed. 3. ft. 2. c. 9. 15 R.2.c.9. 
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Recognitozs, (Recognitores) Is a word frequently uſed 
for the jury impanelled upon an afliſe : The. reaſon wh 
they are ſo called, is, becauſe they acknowledge a diſ- 
leifur by their verdict. Bra#on, lib. 5. traf. 2. c. 9. 
num. 2, & lib, 3. traft. 1. c, 11. num. 16. 

Reconciliari, A church is faid reconciliari when it is 
conſecrated again, after it hath been polluted, or in the 
polleſſion of =P or Hereticks, Matt, Pariſ. anno 
7 Matt. W:iftm. anno 1015. 

eco, (Recordum, from the Latin recordari, to re- 

member) {ignifies an authentick and uncontroulable teſti- 
mony in writing, contained in rolls of parchmerit, and 
preſerved in courts of record, and they are ſaid to be Ve- 
7 ron & veritatis veſligia. Coke's Preface to his 8 Rep. 

ritton, c. 27. and Lamb. Eiren. lib. 1. c. 13. An a& 
committed to writing in any of the King's courts, du- 
ring the term wherein it is written, is alterable, being no 
record ; but that term once ended, and the aR duly in- 


rolled, it is a record, and of that credit that admits of - 


no alteration or proof to the contrary. Bro. tit, Record, 
num. 20, 22. yet ſee Co. 4 Rep. Rawlin's caſe, fol. 52. 
The King may make a court of record by his grant. 
Glanwile, lib. 8. c. 8. Britton, c. 121. As Queen Eli- 
zabeth by her charter, dated the 26th of April in the 
Third year of her reign, made the conſiſtory court of 
the univerfity of Cambridge, a court of record. Bre. tit. 
Record, ſeems to infinuate that no court eccleſiaſtical is of 
record ; yet we ſee that biſhops certifying baſtardy, biga- 
my, excommunication, a marriage, divorce, or the like, are 
credited without farther enquiry. Fleta, lib. 6. c. 39, 40, 
41, 42. Lamb. Eiren. lib. 1. c. 13. Glanvile, lib. 7. c, 14, 
I5. Keg. Orig. f. 5. Bratton, l. 5. trad. 5. c. 20. n, 5. 
Britton, c. 92, 94, 106, 107, & 190. Do&,. & Stud, |, 2. 
c. 5, And a teſtament ſhewed under ſeal of the ordina 

is not traverſable, 36 H. 6. c. 31. Perkins Teflament 
491. Fulbect's Parallels, {* 61. The reaſon of which 
opinion may be, becauſe by the Civil or Canon law, no 
record is held ſo firm but that it may be checked by 
witneſſes able to depoſe it to be untrue ; whereas in our 
Common law, againſt a record of the King's court, after 
the term wherein it is made, no witneſs can prevail. Brit- 
ton, cap. 189. Co. lib. 4. fol. 751. Hind's caſe. Lib, A. 


When a ſtatute has been ſhewn in court, and the plea | fol. 227. nota 21. We reckon three forts of recor vb, 


diſcontinued, the conuſee on a re-ſummons may have exe- 
cution without producing it again, 5 H. 4. c. 12, 

Statutes taken before the mayor of Calats, effeQtual in 
England, 10 H. 6. c. 1. 

On a Fi facias to defeat a recognizance, the conuſor 
ſhall find ſurety to the party, as well as to the King, 
11 H. 6. c. 10. 

Recognizances taken for keeping the peace, ſhall be ce- 
turned to the ſeflions, 3 HH. 7. c. 1. 

Recognizances for debts may be taken before the Chief 
jultices, &c. 23 HH. 8. c. 6. B Geo. I. c. 25. 


Statutes ſhall be entered with the clerk of the recog- | 


nizances to affe& a purchaſer, 27 Eliz. c. 4. / 7. 
Recognizances ſhall only affe&t a purchaſer from the 
day of inrolment, 29 Car. c. 23. /. 18. | 


Recognizances in the name of King Fames Il. during | 


the interregnum good, 1 I. & M. feſſ. 1. c. 4. }- 11. 
Sheriffs fees for extent, liberate, &c. reſtrained, 8 Geo, 
1. cap. 25. ſett. 5. | | 
See Peace, Statute-merchant, Statute-ſtaple, and 
18 Vin. Abr. 163—170. | . 
Recogniſee, $ he to whom one is bound in a recogni- 
zance, mentioned in tat. 11 H. 6. c. 10. | 
Recognition, ( Recognitio) an acknowledgment. It is 
the title of the tictt chapter of the ſtatute 1 Fac. where- 
by the parliament acknowledged the crown of England, 
after the death of Queen Elizabeth, to have rightfully de- 
ſcended to King James. See Skene de werbor, ſignif. verb. 
cognition, | 
Recognitione adnullanda per vim &4 duritiem 
a, Is a writ to the juſtices of the Common Bench, 
for ſending of a record touching a recognizance, which 
the recognizor ſuggeſts to have been acknowledged by 
force and dureſs, that if it be ſo, it may .be annulled. 
Reg. Orig. fol. 183. regs 


VIZ. a record judicial, as attainder, &c. A record mini/te= 


| 7:al upon oath, as an office of inquiſition found. And 


a record made by conveyance and conſent, as a fine or 
deed inrolled, or the like. Co. {;b. f. 546. OgnelP's caſe. 

Records of juſtices of afliſe, gaol-delivery, and Oyer 
and Terminer, ſhall be ſent to the Exchequer, and kept 
in the Treaſury, g Ed. 3. fl. I. c. 5. 

Search and exemplification to be made for all perſons 
concerned, 46 Ed. 3. 

; 200 penalty of rafing and altering records or verdiQs, 
Co 2+ Co 4» | | | 

Records of aſliſe ſhall be delivered into the Treaſury 
every other year, 11 H. 4. c. 3, x 

Records of fines burnt in the Temple, to be ſupplied, 
31 Car. 2. 64. 

By ftat. 8 Zen. 6, c. 12. /. 3. it is enaQted, That if any 
record, or parce] of the ſame, writ, return, panel, pro- 
ceſs, or warrant of attorney in the King's court of Chan- 
cery, Exchequer, the one Bench or other, or in his trea- 
ſury, be willingly ftolen, taken away, withdrawn, or 


of any judgment ſhall be reverſed ; and ſuch ftealer, taker 
away, withdrawer or avoider, their procurators, coun- 
ſellors and abettors thereof indicted, and by proceſs there- 
upon made thereof duly convit by their own confeflion 
or by inqueſt to be taken of lawful men, whereof the 
one Palf ſhall be of the men of any court of the ſame 
courts, and the other half of others, ſhall be judged for 
felons, and ſhall incur the pain of felony, And that the 
judges of the ſaid courts of the one bench or of the other, 
have power to hear and determine ſuch 'defaults before 
them, and thereof to make due puniſhment as afore is 
ſaid. WORs 
Se. 4. Provided always, that if any ſuch record, proceſs, 
writ or warrant of attorney, panel or return, or parcel 
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of the ſame, be now or hereafter ſhall be exemplified in 
the King's Chancery under the Great ſeal, and ſuch ex- 
emplification there of record inrolled without any 1afing 
in the ſame place in the exemplification and the inroll- 
ment of the ſame, that another time for any error aſhgn- 
ed or to be aſſigned in the ſaid record, proceſs, writ, war- 
rant of attorney, panel or return, in any letter, word, 
clauſe or matter of the ſame varying or contrary to the 
ſaid exemplification and the inrollment, there ſhall be no 
judgment of the ſaid records and proceſs reverſed nor ad- 
nulled. See 18 Vin. Abr. 150 —192. 

Recoware facias, or Kecodari facias, Is a writ 
directed to the ſheriff, to remove a cauſe depending in an 
inferior court, as court of Ancient demeſne, hundred or 
county, to the King's Bench or Common Pleas. F. N. B. 
« 72. Where, and in what caſes this writ lies, read Broke, 
tit. Recordare & Pone. It ſeems to be called a recordare, 
becauſe it commands the ſheriff to whom it is directed to 


make a record of the proceedings by himſelf and others, 


and then to ſend up the cauſe. See the table of the Reg. 
Orig. verbo Recordare. See alſo Certionart and Atcedas 
ad curiam. = : 

Recower, (Recordator,) Is he whom the mayor, or 
other magiſtrate of any city or town corporate having 
Jurifdition, or a court of record within their precincts, 
by the King's grants, doth affociate fo him for his better 
direction in matters of juſtice and proceedings according 
to law : And is therefore for the moſt part a man verſed 
and experienced in the law. The recorder of London is 
one of the juſtices of Oyer and Terminer ; and a juſtice 
of the quorum, for putting the laws in execution for pre- 
ſerving of the peace and government of the city : And 
being the mouth of the faid city, he learnedly delivers the 
ſentences and judgments of the courts therein; and allo 
certifies and records the city cuſtoms, &c, Chart, K. 
Charles 2. 1 In/l. 288. He is choſen by the Lord mayor 
and aldermen; and attends the buſineſs of the city on 
any warning by the Lord mayor, &c. 

Kecovery, (Recuperatio, from the Fr. recouvrer, recu- 
þerare,) Signifies in a legal acceptation, an obtaining any 
thing by judgment or trial of law, as evidtio doth among 
the C:vilians, 
very, and a feigned one. 


judgment; as if a man ſued for any Jand, or other thing 
moveable or immoveable, and have a verdict or judg- 
ment for him. A feigned recovery is (as the Civilians 
call it) Puedam fiftio juris, a certain form or courle ſet 
down by law to be obſeryed, for the better aſſuring of 
lands or tenements unto us: And the end and effect 


thereof is (according to 2/7. Symbol. part. 2. tit, Reco-. 
veries, ſef, 1.) to diſcontinue and deſtroy eſtates-tail, re- 


mainders and reverfions, and to bar the intails thereof. 
And in this formality are required three perſons, 9:z. 
the demandant, tenant and vouchee, 
| that brings the writ of entry, arid may be termed 
the recoverer. "The tenant is he againſt whom the 


writ is brought, and may be termed the recoverer. 


The  wvouchee is he whom the tenant voucheth, and 
calls to warranty for the land in demand. 
wery with double voucher is, where the tenant voucheth 


one, who voucheth another, or the common vouchee, 


And a recovery with treble voucher is, where three are 


vouched, But to explain this point a little more: A 
man that is defirous to cut off an eftate-tail in lands or 
tenements, to the end to fell, give or deviſe it, 
cauſeth a feigned writ of entry ſur DG: Teifo en le poſt, to 
be brought for the lands of which he intends to cut off 
the intail, and in a fejgned count or declaration thereup- 
on made, pretends he was diſleiſed by him, who by a 
feigned fine or deed of bargain and ſale is named and ſup- 
poſed to be the tenant of the land. This feigned tenant, 
If it be a /ingle recovery, is made to appear and vouch the 


bagbearer of writs for the Cu/tos brevium, or the cryer in, 
the Common Pleas (for there only can ſuch recoveries be/| 


ſuffered) who makes default. Whereupon the land is. re-, 
covered by him that brought the writ, and a judgment, 
is by ſuch Ktion of law entered, that the demandant ſhall! 
recaver, and have a writ of ſeifin for the poſſeſſion of the. 


And here note, That there is a true reco- 
A true recovery is an actual or. 
real recovery, of any thing, or the value thereof, by 


The demandant is he 


A reco-' 
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lands demanded, and that the ten 

ant ſhall re 
value of the lands apgainft the lands of 
feigned recovery is alfo calle rgurhad ateony 


d a common r 
D« £cover 
It IS a beaten and common path to that end for” 


Is appointed, viz. to cut off the eftates absye 
But a true recovery is as well of the value 
thing : For example, If a man buy land 
wha uy, which land 'a third perfon aft 
ot law recovereth againſt me, I have ' apa 
him that fold it me, ro recover in we els boy 7 7 againſt 
"ow < — war , Wy as the land is worth, TE 
uch other lands by wa 
_—_ y way of —— F. N. B. fil. 1 34. 
— A. recovery in a large ſenſe is a reſtitution to 
right by ſolemn judgment ; and judgments, be eoonge 
tained after a real detence made by the tenant to the wr . 
or whether pronounced upon his default or fcint lea 
had the fame efficacy and Force to bind the right he 
land in queſtion ; this was the notion - of the Doniea 
law, and from hence men took an opportunity of ma 
king uſe of the deciſions of the court to their own ad- 
vantage, and to the prejudice of others, who though in 
ſme caſes ſtrangers to the aCtion, yet were intereſted in the 
land for which it was brought. 2 [ft 75» 429. | 
For whilſt theſe recoveries were governed by the ftri& | 


cover the 

This 
becauſe 
Which it 
ſpecified, 
as of the 
of another with 
erwards by ſuit 


it, 


rules of the Common law, particular tenants, as tenant 


in dower, courteſy, in tail after poſlibility of iſſue ex- 
tint, and for life only ; all thoſe” who had nx ter 
for years, and thoſe whoſe wives were intitled to dower 
often took advantage of them, and by ſelling the lands, 
and ſuffering” their purchaſers to recover them, thereby 
defeated the right of thoſe in remainder or reverſion, &: 
which were inconveniences ſo great, that it was thouzht 
neceflary to provide againſt them by poſitive laws ; as far. 
IYeft. 2. c. 3. which makes proviſion for him in rever- 
lion, againſt the recoveries ſuffered either by the tenant 
in dower, by the courteſy, or in tail after poſſibility of 
iſſue extinct, or for life ; and by the 4th chapter of this fta- 
tute, the wife is ſecured as to her dower ; and the ftatute 
of Glouceſter, c. 11. and flat. 7 & 21 Hen. 8. have efla- 
bliſhed the right of termors, and enabled them to falſify 
ſuch recoveries. See Co. Lit. 104. Kel. 1cg. F.N.B. 
468. Plow. 57. Dr. & Stud. 45. 

But there is no expreſs proviſion made by any flatute 
to preſerve the intereſt of the iſſue in tail, or of him in 
reverſion, againſt a recovery ſuffered by. the donee, yet it 
ſeems to have been for two hundre4 years after the ma- 
king the ſtatute de donzs, that they were protected by that 
ſtatute; and therefore we find no expreſs reſolution, 
where ſuch recovery was allowed to bar the iflue in tail, 
or thoſe in remainder or reverſion, till the reigns of Ed. 


4- and H. 7. though in ſome caſes the donce in tail was 


allowed to charge the intail, and eyen to bar it. Sce 

1 Rol. Abr. 342. Co. Lit. 343. 10 Co. 37. Plow. 43b. 
2 Infl. 335. Co. Lit. 374. 4 Leon. 132, 133: veg 
Eſtate-tail. 

When theſe recoveries were eſtabliſhed as a commo 
conveyance, and the beſt and ſecureſt way of barring the 
ue in tail, and thoſe in reverſion or remainder, the tenant 
for life began to apply them once more to the prejudice 
of thoſe that had the inheritance; and though the former 
ſtatutes pave thoſe who had the inheritance a remedy, yet 
the provifion made by them being tedious and expenſive, 
it was thought proper to make the 32 Z. 8. c. 31, which 
declarcs all fuch covinous recoveries againſt the particular 
tenants to be void in reſpe&t to him in reverſion. or re- 
mainder ; and though the judges very reaſonably deter- 
mined recoveries againft that a&t to be not on!y void, 
but a forfeiture of the particular eſtate, becaule it was 
a manner of conveyance as much known at that time 
as a fine or feoffment, and* therefore by parity of reaſon 
ought to have the ſame effect and operation ; yet that 
ſtatute did not fully anſwer the end for which it was 
made. Co, Lit. 356.4. 1 Co. 15. Vaugh. 51- 

"For if A. had Veen tenant for life, and made 2 leaſe 
for.years to B. and B. had made a feoffment in fee, if 
the feoffee had ſuffered a recovery, and vouched the te- 
nant for life, this was no void recovery within the ſta- 


tute ; becauſe A. the tenant for life was not ſeiſed at the 
£1026 
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of the recovery, for the feoffment of the termor 
diſleifin to 4. and him in reverſion ; and the fta- 
kes recoveries of tenants for life in poſſeſſion only 
yoid againſt them to whom the reverſion then belongs. 
10 Co. 45+ 4 C0. Lit. 362. | 

Yet where tenant for life bargained and fold his Jand 
1 fee by indenture inrolled, and the bargainee ſuffered a 
recovery, and vouched the bargainor, this was a void re- 
cvery) and a forfeiture within the 32 H. 8. for though 
the bargain and ſale was of the inheritance, yet it paſt 
only an eſtate for life of the bargainor, which was the 
eateſt eſtate he could lawfully paſs, and conſequently 
the reverſioner was not deveſted ; and therefore, the bar- 
ince being a legal tenant for lite in poſſeſſion, the reco- 
yery againſt him, though with a voucher of the bar- 
ainor, was void within that aCt againſt him in reverſion, 
whoſe reverſion was not turned to a right as in the for- 
mer caſe of a difſeiſin, 1 Co. 15. Pelham's caſe, 1 Leon. 
- 123. S. Ce | | | 
og ® the former defect was cured by 14 El:z, which 
declares all recoveries (had by agreement of the parties, 
or by covin) againſt tenant for lite, of any lands where- 
of he is ſo ſeifed, or againſt any other with voucher over 
of him to be void, .as againſt the reveiſioners and their 
heirs. | 

Theſe ſtatutes made no proviſion for reverſions or re- 
mainders expectant on eftates-tail ; and therefore if there 
be tenant for liſe, remainder in tail, remainder in fee, 
and the tenant for life ſuffers a recovery, and vouches 
the remainder-man in tail, who vouches the common 
vouchee; this is ſo far from being a void recovery with- 
in thoſe ſtatutes, that the reverſion in fee is actually bar- 
red by it; for the intended recompence, which the re- 
mainder-man in tail is to have againſt the common 
youchee, is to go in ſucceſſion, as the eſtate-tail would 
have done ; and it can't be a covinous recovery within the 
a,. becauſe the remainder in tail joined in it, who may 
at any time ſuffer ſuch a recovery to deſtroy the remain- 


time 
was a 
tute ma 


der in fee. 10 Co. 39. b. 45. Jenning's cale, Co. Lit, 
362. a, 3 Co. 60. b. Cro. Eliz. 562, Wiſeman v, 
Crow. MAdvor 690. Cre. Eliz. 570. 


Theſe common recoveries were no ſooner allowed of 
by the judges to bar eſtates-tail, but men begun to im- 
prove them into.a common way of conveyance, . and to 
declare uſes upon them, as upon fines and feoffments. 
Hence it is, that the ſtatutes which provide againſt any 
alienations or diſcontinuances of particular tenants, pro- 
vide at the ſame time againſt their recoveries; thus 11 
H. 7.c. 20. declares all recoveries, as well as other dif- 
continuances by fine or feoftment of women tenants in 
tail, of the gift of their huſbands, or their anceſtors, 
to be void z ſo a recovery againſt huſband and wife of 
the inheritance of the wite without. any voucher, is de- 
clared to be void within 32 H. 8. cap. 28. though the 
ſtatute ſays, ſuffered or done by the huſband ; for this, 
like a feoffment by baron and feme in ſubſtance, is the 
at of the baron' only 3 and ſo within the ſtatute, but a 
common recovery ſuffered by a feme covert, where her 
huſband joins with her, is good to bar her-and her heirs, 
Dee. and Stud. 54. Co. Lit. 326. a. 8 Co. 72, 2 Inft, 
342. 2 Rol, Abr. 265. 10 Co. 43. | 


I. Who may ſuffer a recovery ; and, of what things a re- 
covery may be ſuffered, and by what names. 


2. What eflates and intereſts may be barred by a common 
recovery ; and of ſingle and double voucher. 


3. Of erroneous and void recoveries, who may avoid them, 
and by what method. 


1. Who may ſuffer a recovery; and of what things a re- 
covery may be ſuffered, and by what names. 


When recoveries were improved into a common way 
of conveyance, it was thought reaſonable that thoſe, 
whom the law had judged incapable to a& for their own 
intereſt, ſhould not be bound by the judgment given in re- 
Coveries, though it was the ſolemn act of the court; for 
where the defendant gives way to the judgment, *tis as 
much his voluntary act and conveyance, as if he had 

Vor., II, 
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transferred the land by livery, or aty other a& pars 3 
'and therefore if an infant ſuffers a recovery, he may re- 
verſe it, as he may a fine by writ of error, during his 
minority z and this was formerly taken for law, as well 
where the infant appeared by guardian, as by attorney, 
or in perſon ; but now the Aiſtiotion turns on this point, 
that if an infant ſuffers a recovery in perſon tis errone- 
ous, and he may reverſe it by writ of error; but even 
in this caſe the writ of error muſt be brought during his 
minority, that his infancy may be tried by the inſpeQtion 
of the court, for at his full age it becomes obligatory 
and unavoidable ; but in caſes of neceflity, the court has 
admitted the infant to appear by guardian, and to ſuffer 
a recovery, or come in as a vouchee z but this too is ſel- 
dom allowed by the court ; and upon emergencies, wheti 
it tends to the improvement of the infant's affairs, or 
when lands of equal value have been ſettled on him, and 
theſe recoveries have been allowed and ſupported by the 
judges, the infant could not ſet them aſide or ſhake 
them ; befides, if ſuch recoveries be to the prejudice 
of the. infant, he has remedy for it againſt his guar- 
dian, and may reimburſe himſelf out of his pocket, to 
whom the law had committed the care of him. 1 Bul/, 
235. 2 Kol. Abr. 395. Co. Lit. 381. b. 10 Co. 43. 
1 Rol. Abr. 731, 742. 1 Sid. 321, 322. 1 Lev. 142; 
2 Saund, 94. Cro. Eliz. 471. Hob. 169, Cro, Car, 
307. 5 Med. 209. Mes 10 Co. 43. and 2 Rol. Abr, 
395- cont. See 2 Salk.. 567. Where F. $. being of the 
age of nineteen years, his ſiſter who was next in re- 
mainder, and alſo his heir, married one of his footmen, 
and he petitioned the King for leave to ſuffer a recovery, 
who referred it to the judges of the Common Pleas, be- 
fore whom ſeveral precedents of recoveries ſuffered by 
infants on Privy ſeals were produced ; but the judges ob- 
ſerving, that moſt of them were on the petitions of their 
fathers on their ſons marriages, and an equal recompence 
given, and that there was no ſuch conlideration in this 
caſe, refuſed ; but for this ſee the above authorities, and 
1 Vern. 461. > 

If an infant ſuffers a recovery, and appears by attor- 
ney, it ſeems he may reverſe it after his full age ; be- 
cauſe here it may be diſcovered, whether he was within 
age when the recovery was ſuffered, becauſe it may be 
tried per pairs, whether the warrant of attorney was made 
by him when he was an infant. $S:4, 321, 1 Lev. 


I42. 9. ; 


good to bar her; becauſe the precipe in the recovery an- 
{wers the writ of covenant in the fine to bring her into 
court, where the examination of the judges deſtroys the 
preſumption of law, that this is done by the coercion of 
her huſband, for then *tis preſumed they would have re- 
fuſed her. 10 Co. 43. a. - 2 Rol. Abr. 395. 

Recoveries, being now ſettled as common aſſurances to 
eſtabliſh men in their purchaſes, are very much favoured 
by the judges, and not compared to judgments in other 
real actions or adverſary ſuits. 2 1njt. 353. Popn, 22, 
23. 2. Font: 3d. 

So if a man be ſeiſed of a reputed manor, which 
really is no manor, and he ſuffers a common recovery of 
this by the name of a manor, this is a good recovery of 
the lands which conſtituted the reputed manor ; though 
ſtrictly ſpeaking there is no manor recovered, becauſe 
the law ſupports this, as all other conveyances, according 
to the intention of the parties ; for it would be ſevere to 
vacate this conveyance, when the purchaſer recovered 
them by the afſent of the vendor under ſuch a denomina- 
tion. 2 Rol. Abr. 3296. © Co. 64. 2 Rol. Rep. 67, 2 
Vent. 32.S. P. See Cro. Eliz. 524, 707. and 1 Keb. 


| 591, C91. cont, 


So if a recovery be ſuffered of a manor with its ap- 
purtenances, lands which have been reputed parcel of the 
manor ſhall paſs; for 'tis but equitable, quod wvoluntas 
Domini volentis rem ſuam in alium transferre rata habea- 
tur; and though the recovery does not mention the lands 
reputed parcel of the manor, but only the manor itſe}f, 
yet this was ſupplied by the indenture which was of the 
manor, and all lands reputed parcel thereof, and though 
occupied together but two years. 1 Sid. 190. 1 Lev. 27. 


1 Keb, 591, 691. 2 Med, 235. S., C. between Thynn and 
| "7H Thynn ; 


A recovery, as well as a fine by a feme covert, is 
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Thynn ; and note, that in all the books which report this 
caſc, 'tis ſaid, that as to Sir Moyle Finch's caſe, (which 
Tee 6 Co. 33.) all the judges of England gave their opi- 
nions under their hands, that the lands in reputation, 
belonging to that manor, ſhould not paſs ; but that Ce, 
after he was made Chief Juſtice, got it adjudged other- 
wiſe, and ſo it hath been held ever ſince; and well it 
was that it was ſo adjudged, becauſe many ſettlements de- 
pend thereon. 

If a man having a third part of a manor ſuffers a re- 


| Eovery of a moiety, this is good to paſs his intereſt in 


the third part ; for where the words of a. conveyance 
(which a recovery is agreed to be,) contain more than 
the grantor can convey, it would be an unreaſonable in- 
terpretation to make this void and intirely uſeleſs, when 
they are ſufficient to convey ſo much as he might law- 
fully paſs 3 ſo if the recovery had been in this caſe, of 
the third part of the manor, by the name of the moiety, 
part and purparty of the manor, this had been good for 
the whole third part, and not only for a moiety of the 
third part. Cro. Car. 109, 110. [ham v. Morris, 

In ejetment a ſpecial verdict found, that there was a 
pariſh of Ribton, and the vill of Rzbton, but the latter 
not of equal extent with the former ; and that F. S. 
was feiſed of land in tail in the pariſh, but not in the 
vill ; and bargained, and fold the Jand in the pariſh of 
Ribton, with covenant to levy a fine, and ſuffer a reco- 
very to the uſes in the deed ; but the fine and recovery 
were only of the lands in Ribton ; the queſtion was, 
Whether this recovery would ſerve for the: ſaid land in 
the pariſh of Ribton 3 and though it was objected, that 
where a place was named in the record, and no more faid, 


*tis always intended a vill ; and conſequently, that in 


this caſe, the fine and recovery being of lands in R:ibton, 
ſhall paſs only the lands in the vill of R:bton ; and tho' 
it was further urged that it was dangerous to extend the 
recovery farther than the words of the record, becauſe 
the deed declares the intention of the parties to paſs the 


| lands in the pariſh, inaſmuch as by ſuch conſtruttion no 


man could tell what was conveyed by fines and recove- 
ties, but mult for greater certainty have recourſe to a 
pocket deed; yet the court, in favour of common reco- 
veries, extended this recovery to the lands in the pariſh of 
Ribton; and the rather in this caſe, becauſe the verdict 
found, that he that ſuffered the recovery had no lands in 
the vill, and conſequently that the recovery muſt be 
void, if not extended to the pariſh ; and though pariſhes 
are not ſo ancient as vills, and therefore til] lately were 
never inſerted in writs, yet now they are, and the law 
takes notice of them. 2 Vent. 31, 32. Sir Zohn Otway's 
caſe. 1 Mod. 250. and 2 Mod. 233. S. C, But for 
this ſee Hutt. 105. Godb, Cro. Car. 269. 2 Rol, Abr, 
20. + Cro, Fac. 574, 120. 1 Meir 206. 2 Med. 47. 
1 Vent. 143, 170. 1 Mod. 578. 2 Keb. 802, 821, 848. 
Owen 60. and 2 Mod. 236, Stock v. Fox, which ſeems 
againſt this caſe, but is reconcilable with this diverſity, 
that in thoſe caſes there were lands upon which the fine 
might operate, viz. the lands in the vill of Street, with- 
out taking in the pariſh of Street to carry the lands in 
Walton, a vill of that pariſh z3 but here if thoſe in the 
pariſh ſhould not paſs, there was no other to paſs. | 


2. What eſtates and intere/ls may be barred by a common 
recovery z and of ſingle and double voucher. 


In reſpe&t to eſtates-tail, and the barring of them by 
recovery, what is principally to be regarded is, that there 
muſt be a legal tenant to the precipe at the time of the 
writ purchaſed, or at the return ; for ſince eſtates- tail are 


only barred on account of the intended recompence 


which is to follow the deſcent of the tail, where there 
happens to be no tenant to the precipe, the demandant 
can really recover nothing ; and conſequently the ſup- 
poſed tenant can have no recompence in value againſt the 
vouchee, for that is only given againſt the vouchee in 
conſideration of what the tenant loſt. Mb. 262. 

As if there be tenant for life, the remainder in tail, 
the remainder in fee, and the tenant for life with the re- 
mainger in tail ſuffer a recovery, with youcher over, 


| this ſhall not bar the remainder in tail 
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der in fee, becauſe the remainder-man Fa dl wpat 
nant to the procipe, and conſequently could not bite the 
intended recompence, becauſe that was given in lieu f 
the eſtate recovered, which was no greater than the > b 
-oiger he only 90S legal tenant to the precipe 5-4 

ol. Abr. . er . 
Ds "” yer 352. Cro. Eliz. 670, Moor 
In a writ of error to reverſe a common recover 


tenant to the praecipe was made by a f 
ne 
was ſuffered, and 4 : 


a good recovery, 
precipe at the time, 


yz the 
the recove 
the fine was reverſed ; yet it was held 


for there was a good tenant to 

_ 2 Salk. 568. Lieyd v. Evelin, ” 
If a manor be given to a man and a woman, and the 
heirs of the body of the man begotten on the woman, and 
they intermarry, and then the huſband ſuffers a recove 
of the whole manor ; this is good for a moiety, becauſe 
the gift being made before marriage, they had each an 
undivided moiety, which they may transfer, but the re- 
covery can operate but for a moiety, becauſe the huſband 


only was tenant to the precipe, and conſequently the de= 


mandant only could recover his intereſt in the manor 
which was but a moiety. Moor 95. Brabroke's caſe. : 

If lands are given to a man and his wife, and the 
heirs of the body of the huſband, and a recovery is had 
againſt him only, this recovery will neither bar the re- 
verſion nor the tail ; for the recompence being to go in 
ſucceſſion, as the eſtate which the tenant loſt would have 
done, the huſband could not loſe all the land, becauſe he 
was not a legal tenant to the whole, his wife being joint- 
tenant with him, who was no party of the writ ; nor 
could the recovery be good for a moiety, becauſe there 
are no moieties between baron and feme, but both are 
conſidered as one perion in law ; but if the huſband had 
levied a fine, and the conuſee ſuffered a recovery, and 
vouched the huſband, who vouched the common vouchee 
this had been a good bar of the intai), for there the huſ- 
band came in to defend the eſtate-tail, which the wife 
was a ſtranger to, and the aſſets which he recoyered over 
is a recompence for the eſtate-tail, which he only had a 
right to without the feme, and which the law gives him a 
power to diſpoſe of, door 210, Owen v. Morgan. 3 
Co. 5. 2 Rol. Abr, 395: 4 Leon, 93. 1 And. 102. 3 
Salk. 568. Clitheroe v. Franklin. 3 Co. 5. 

In ejectment, upon ſpecial verdict the caſe was, A. 
ſeiſed in fee of the lands in queſtion hath iflue B, his 
eldeſt ſon, C. his ſecond, and D. his third fon ; upon a 
marriage intended between D. his youngeſt fon and one 
E, before marriage covenants to ſtand ſeiſed to the uſe 
of himſelf for life, remainder to D. and EZ. and the 
heirs male of their two bodies, remainder to D. and the 
heirs male of his body, remainder to C. and the heirs 
male of his body, remainder to B. and the heirs male 
of his body, the remainder to his own right heirs ; A. 
dies, a pracipe is brought againſt one Upton as tenant of 
the freehold, and after, before the return of the writ, 
D. by bargain and ſale conveys the land to Upten and 
his heirs, and the deed was inrolled after the return of 
the writ, and within ſix months ; Upton vouches D. only 


without his wife, and a common recovery was ſuffered ta_ 


the uſe of D. and his heirs ; then E. dies, and after D- 
dies without iſſue male, having iſſue four daughters, and 
between them and C. in remainder was the queſtion, 
what was barred by this recovery. ſt, It was agreed 
on both ſides, that here was a good tenant to the pr@- 
cipe, the bargain and fale being made to Upton before 
the return, yet it being inrolled in due time, the frechold 
was in Upton ab initio, 2dly, That this ſettlement being 


| made before marriage, when the huſband and wiſe took 


by moieties and not by intierties, the huſband had abſolute 
power over his own moiety, and therefore for that the 
recovery was an abſolute bar, wherein this differs from 
the caſe of Owen and Morgan, 3 Co. 5. where they took 
by intierties. 3dly, That this recovery was no bar to the 
other moiety of Z. becauſe ſhe was not party, but her 
eſtate-tail in that continued untouched, though It was 
urged alſo to be a bar for her moiety, ſhe dying firſt, 
and fo her huſband is as ſole tenant of the whole ab n1- 
tio, and that during the coyerture the huſband had mm 


Y * a) ex p ( 3 ” 4 > 
Dt hd - 5 ” ELe x 4 . © AS. © As v a EY AT. WR < - ds Bond. WE. 5 ” . 
; ” f ENDL E AAEM ect FOOT ANA ? ad tb. 5 SL LG TI TR 6, ed ta ts rt es I Fo. A . 
, : 1 _ _— is L ax? . KEN 3 23 3 $4 3. ne Ee OI T3, 4% 0, ets fo JIE RES 5 Es oa EY Y TIF GIS OS I FSI ke ar Ad IS ee a ed) at 2: 
4 ce oo of ee ro pe Gat as” »- =» PLS, , s I SES Es Co TT NL 08 A oo I ny TIER AYE RIOT i W927 00 Ede "ey . 
abc by Lg Sf ne A WO TEEN Too, WE ar IT. 45 SIG EE. " 3 OODPOTS. EY, COPE RT PLN . *Þ ow” PX a 2 ed 
Ps. bet Ft x a , y : 4 "IE 7 SE Ib ” oe REED © &. "0% SL b* q F \ 4 ot POTS. I TY Lb hl My 
\ $70 os! hens ho! 5% Be . OY ITY. - I 4; L OE CERES er AS ONS I. CO PT.” KY S.-H WT baG” E a] G - 
on Bey, ERS 1 Kor - TS”. « $I . "y - RY IG. a A," > 44> 1% FO EE S " fad at , - y _ 
DP. ER STC JT EE Ne FF OW Ie wy 62 4B \ Ky ac Gar 
RET OBOE FOI ET SE OTITIS. ad ” FRIN 


vo OW I. Wt 
bo wi_t WS. yy; 2 
a a <a 


R E C 


ts make a good tenant of the whole ; but the court held 
otherwiſe. 4thly, It was held, that the eſtate-tail to D. 
and EF, being determined, the remainder to D. in tail male 
oeneral, and all the other remainders depending thereon 
were barred abſolutely by this recovery ; for D. coming 
1 as vouchee, comes in privity and repreſentation of all 
the eſtates he hath or had, and conſequently he comes in 
repreſentation of the remainder to himſelf in tail male ge- 
neral, and then the recompence in value goes to that, and 
alſo to all the other remainders depending thereupon, 
and by conſequence all are barred by the recovery. FHallet 
v. Saunders, 3 Lev. 107. S. C. 

Tenant in tail, in conſideration of his ſon's marriage, 
zqvenants to ſtand ſeiſed to the uſe of himſelf and his heirs 
iill the marriage, and then to the uſe of himſelf for life, 
and after to the uſe of his ſon and to the heirs of his 
body, and ſuffers a common recovery with ſingle voucher 
to this purpoſe, and then died without iſſue ; this reco- 
jery did not bar the remainder expectant on the eſtate- 
tail, for the covenant had changed the eftate-tail into a 
fee, and conſequently the recompence could not be in lieu 
of the intail, ſince the tenant to the precipe was not ſeiled 
of the eſtate-tail at the time of the recovery ſuffered, 
Yelv. 51. Freſhwater v. Rois, ſee 2 Salk. 619. which ſeems 
contrary. | 

A, < ao for life, remainder to B. in tail, the rema in- 
der to C. in fee, A. and B. join in a fire come ceo, &c. to 
a ſtranger, who renders it to A. for life, remainder to B. 
and his heirs; afterwards A. and B. ſuffer a recovery 
with ſingle voucher to the uſe of B, and his heirs ; this 
recovery did not bar the remainder in fee, becauſe by the 
render they were ſeiſed of a new eſtate, and B. was not 
either tenant in poſſeſſion, or ſeiſed in right of the in- 
tail ; and conſequently the recompence being given in lieu 
of the eſtate recovered, the tail could not be docked, nor 
the remainder man barred by this recovery, becauſe the 
tenants to the precipe were not ſeiſed of it at the time of 
the recovery ſuffered. Cro. Eliz. 807. Peek v. Channell, 
Mor 634. 

As S on uſe of the ſingle and double voucher, it is 
to be obſerved, that the tenant which loſes the land has, 
upon his vouching over, a recompence in value adjudged 
apainſt his vouchee, which is to go in the ſame ſucceſſion 
as the land recovered would have done : Now a recovery 
with ſingle voucher is ſufficient to bar an eſtate tail where 
the tenant in tail is tenant to the precipe, and ſeiſed of 
the lands in tail at the time of the precipe brought againſt 
him, for the recompence in value muſt follow the deſcent 
of the land which loſes, and when that proves to be the 
eſtate-tail, then the iſſue is ſuppoſed to have an equiva- 
lent for it, and conſequently not prejudiced by the reco- 
very ; but becauſe a ſingle voucher can bar only the eſtate 
which the tenant is ſeiſed of at the time of the precipe 
I and not any right which he hath, it was found 
neceſſary to admit the uſe of a double voucher; for it 
ſuch tenant in tail diſcontinue the tail, and take back 
an eſtate or diſſeiſe the diſcontinuee, a recovery againſt 
him with a voucher over could not bar the eſtate-tail ; 
for the recompence comes in lieu of the land recovered, 
which was the defeaſihle eſtate, and conſequently the iſſue 
has nothing in value for the eſtate tail, without which he 
cannot be barred. Bro. tit. Recovery, Yelv. 5I. 3 Co. 5. 
Mor 256. 

But if in this caſe the tenant in tail after the difſeifin 
had either by fine, or releaſe, made a tenant to the pre- 
ape, and came in himſelf as vouchee, and then vouched 
over the common vouche ; this double voucher had been 
lufficient to bar the tenant in tail and his heirs of every 
eltate which he was at any time ſeiſed of ; for when the 
tenant in tail comes in as vouchee, 'tis preſumed he will, 
and he has en opportunity to ſet up every title he had, to 
defeat the demandant ; and ſince what he offered was not 
ufficient to bar the demandant, the court takes it for 
granted, he had no other title than what he ſet up, and 
therefore will give him but one recompence for all, | boy 

Plow. 8. Maxwell's caſe, Cro. Eliz. 562. Poph. 
100, Moor 365. Hob. 263. 

Thus if A. be tenant for lite, the remainder to B. in tail, 
and a ſtranger diſlciſes A. and enfeoffs B. if a precipe be 
brought againſt B, and a recovery ſuffered as uſual ; this 
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ſhall not affe@ the eſtate-tail, becauſe B, h 
to that, and was not ſeiſed of it, and the recompence 
was not given in lieu of the tail, becauſe the eſtate-tail 
was not in queſtion on the recovery, for B, could not loſe 
the eſtate he had not; but if in this caſe B. had made 
another tenant to the precipe, and came in himſelf as 
vouchee, this had barred the intail, 3 Co, 58. b, 2 Rel 

_ 395. : 

f 4. be tenant for life, remainder to B. in tai 

B. diſleiſes 4. and ſuffers a common recover . Arp 
being tenant to the precipe ; this recovery with a ſingle 
voucher 1s ſufficient to bar the eſtate-tail in B. becauſe he 
was actually ſeiſed of that at the time of the precipe 
brought againſt him ; for his diſſeiſin did not diveſt his 
own eſtate, but only gave him a defeaſible eſtate for life, 
which was immediately merged in his remainder, becauſe 
the eſtate for life and his inheritance could not ſubſiſt toge= 
ther at the ſame time in him. 2 Rel, 4br, 395. 

Thus we ſee how eftates-tail are barred by recoveries 
and the uſes of the fingle and double youcher; and in this 
reſpect the operation of a recovery is correſpondent to 
that of a fine, for they are but diſſent ways of tranf- 


ad only a right 


operation of a fine differs from a recovery in reſpe& ta 
{trangers who have reverſions or remaindets expectant on 
eltates-tail ; for a fine does not bar them, unleſs they omit 
to make their claim within five years after their reverſion 
or remainder is to execute ; but a recovery reaches them 
immediately,” and at the ſame time bars the eſtate-tail and 
all reverſiuns and remainders on account of this ſuppoſed 
and imaginary recompence. Co, Lit. 372.4. 2 Rol. Abr, 
396. oor 156. Bro. tit, Recovery 8 55. | 
And as a common recovery ſuffered by tenant in tail 
bars all reverſions and remainders expe&tant, ſo it avoids 
all charges, leaſes and incumbrances made by thoſe in re- 
verſion or remainder, and the recoveror ſhall enjoy the 
land free from any ſuch charge for ever; as where he in 
remainder upon an eftate-tail granted a rent-charge, and 
the tenant in tail ſuffered a recovery ; and it was adjudged, 
that the grantee could not diſtrain the recoveror ; for | A 
the rent was only at firſt good, becauſe of the poſſibility of 
the grantor's remainder coming in pofleflion, when that 


grant muſt then become void. MAdvor 158, Cre. Eliz. 


718. 1 Co. 62. Capell's caſe. 2 Rel. Abr. 396, Moor 
154. 4 Leon. 150, &c. Poph, 5, 6. 


and by what method. 


It is already obſerved, that a recovery ſuffered by an 
infant in perſon ſhall not bind him ; but though he may 
avoid it, yet it can't be done by any entry i pars, but by 
writ of error, and this too during his minority ; for the 
judgment of the court being on record muſt be ſet aſide 
by an aCt of equal notoriety ; but an infant may avoid a 
recovery by writ of error, as well where he comes in as 
vouchee, as where he is tenant to the precipe; for though 
ſtrily ſpeaking the recovery is not againſt him where he 
is not tenant to the pracipe, yet for the greater ſecurity 
of the purchaſer, and to ſtrengthen the recovery by the u'e 
of the double voucher, the perſon, who really has the right 
to the land in demand, comes in as vouchee, and then by 
vouching over the common vouchee, has one recompence 
for all his titles ; and conſequently if he be the perſon that 
really loſes the land, he ought in reaſon to reverſe the re- 
covery, as well where he comes in as vouchee, as where he 
is. ſeiſed of the land and tenant to the precipe. 1 Rol, 
Abr. 742. 1 Lev. 142. 1 Rol. Abr. 731. | 

If tenant in tail within age comes in as vouchee by at- 
torney in a common recovery, he in remainder may affign 
this for error, for he is party in intereſt to the recovery ; 
and where a man's intereſt is bound by another's aR, 'tis 
but reaſonable he ſhould be allowed to free himſelf from 


the miſchief of it by taking advantage of any error in it. 


1 Rol. Abr. 755, 796. 

If A. be tenant in tail, the remainder to B. and 4. 
ſuffers an erroneous recovery, and the common vouchee 
releaſes to the recoveror; yet if A. dies without iſſue, B, 


—_— 


may, notwithſtanding the releaſe, reverſe it by writ of 
| | | | error, 


ferring eſtates-tail for the ſecurity of purchaſers ; but the _ 


poſſibility ceaſes by the recovery of tenant in tail, ſuch 


3. Of erroneous and wid recoveries, wha may avoid them, 
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error, for the common vouchee is only called in for form ; 
and as he has really no intereſt in or title to the land ; fo 
really neither does he make any recompence to the per- 
ſon that loſes the land ; and therefore 'twere unreaſona- 
ble to carry the notion of the imaginary recompence fo far 
as to ſuppoſe him a real ſufferer, and thereby give him the 
privilege of ſetting aſide a conveyance which he is no way 
affected by. Cro. Eliz. 3. 3. Lord Nierris v. Marguiſs 
of Wincheſter. L104. 

In a writ of error to reverſe a recovery ſuftered by an 
infant who appeared by guardian, the error affigned was 
in the entry of his admiſhon by guardian, viz. Conceſſ. 
eft per curiam hic quod A. B, ſequatur pro J. S. Armig. qui 
infra etat' exiflit ut guardianus predift. J. S. whereas 
it was objeCted, that ſince the infant was tenant to the 
writ, it ought to have been entered, that. the' guardian 
was admitted to defend for the infant ; but this exception 
was diſallowed, becauſe the words ad ſequend. for the in- 
fant ſignify the ſame with ad defendend. for the infant; 
for ad ſequend. is to follow and attend -the buſineſs and 
ſuit of the infant 3 and the guardian being affigned to do 
that muſt likewiſe have been afligned ,to take care of, or 
take upon him the defence of the infant's ſuit. ' 2 Saund, 
94, 95. 1 Med. 48. Heſreth v. Lee. I ; 

In a common. recovery the writ of error bears date 1 
Marti 75 Eliz. ret. die Lune in quarta ſeptimana quadra- 
geſim” proxim® futur', the thirſt day of March being that 
year the firſt day in Lent, the recovery paſt in the uſual 
form that lent; and in a writ of error to reverſe it, the 
error aſſigned -was, that the words proxim” futur” ſhould 
be referred to Puadregeſim', and then the writ of entry 
was not returned till AZonday in the fourth week of 
Lent, 8 Eliz. which was the time the tenant was to ap- 


pear ; and conſequently this recovery muſt be void, be- | 


cauſe here was judgment upon a voucher, and a recovery 
in value, before the writ was returned, before which the 
court has no power to proceed. But it was anſwered and 
reſolved, that ſince proxim* futur” were not written at 
large, they may be indifterently applied either to die Lune, 
by ſuppoſing them to ſtand for proximo futuro, or to quar- 
td ſeptimang, by ſuppoſing them to ſtand for proxima fu- 
turd; and where words abbreviated may be indifferently 
referred, *tis but reaſonable to give them ſuch a relation, 
as will beſt ſupport the recovery, which is but a volun- 
tary conveyance, ut res magis valeat quam pereat ; but if 
the words had been at large proxime future, then they 
muſt neceflarily be referred to guadrage/ime, and then 
the objection had been good, and the recovery for that 
reaſon. mult have been void. 2 

In error to reverſe a recovery, the errors aſſigned were, 
1. That the writ of entry was brought of an advowſon 


..of a rectory, and alſo of a rent iffuing out of the fame 


rectory, wnich was a bis petitum, and therefore the writ 
wicigous 3 but this was Gilallowed, becauſe the advowſon 
and rectory are different things; for he that has the ad- 
vowſon has only the right of preſentation, but he that has 
the rectory has the prefits of the church, out of which the 
rent iſſues; and conſequently there can be no b:s petitum 
in this caſe, becauſe by the demand of the advowſon of 
the rectory, and of the rent ifluing out of the rectory, the 
demandant recovers more than by a demand of the re&o- 
ry only; another error affigned was in the demand of a 


. rent or penſion of four marks iffuing out of the reCtory, 
| which is ſo uncertain a demand, a pention being a diffe- 


rent thing from a rent, and recoverable in the Spiritual 
court ; but this too was diſallowed ; becauſe it is plain 
there is but one ſum of four marks demanded, and the 
penſion or rent muſt be ſynonymous here, becauſe they 


are demanded as iſſuing out of the rectory ; and theretore- 


the penſion cannot be in the nature of an annuity, which 
charges the perſon only, becauſe it is expreſs]y to iſſue out 
of the reftory. Poph. 23. 5 Co. 41. a. 

In a writ of error to reverſe a common recovery, the 
error inſiſted on was, that the warrant of attorney of the 
vouchee bore date before the Summoneas ad warrantizand. 
iſſued, yet the judgment was affirmed, becauſe the vouchee 
may come in, if he will, before the Summoneas ad war- 
rantizand, and make his attorney ; and therefore to ſup- 
poit the common recovery, it hall be preſumed the 


R EC 
vouchee was preſent in court and appointed his attorney + 
and fo the dedimus for the warrant and the Summaneas "12 
warrant. zand. void. 1 Sid, 21 3- 1 Lev, 1 30. Raym 
70. dS. C. I/mn v. Lloyd, | NY 

In a Quare impedit the plaintiff intitles himſelf to an 
advowlon by, a recovery ſuffered by tenant in tail, in 
pleading which recovery he alleges two to be tenant to 
the precipe, but doth not ſhew how they came to be ſo. 
or what conveyance was made to them, by which it may 
appear that they were tenants to the precipe ; and after 
{earch of precedents as to the form of pleading common 
recoverics, the court inclined that it was not well pleaded 
but delivered no judgment. 2 Med. 70. IVakeman by 
Blackwell, See Elſtatc:tail, and 18 Yin. Abr. tit. Re- 
covery. 

Keeoupe, (From the French Recouper) Sipnifies the 
Keeping back and itopping of ſomething which is due, and 
in our law we uſe it for to defalk or diſcount; as if a 
perſon hath a rent of ten pounds out of certain lands, 
and he diſſeiſes the tenant of the land, in an afliſe brought 

by the ditleiſee, if he recovers the land and damages, the 
difteifor ſhall recoupe the rent due in the damages : fo of 
a rent-charge iſſuing out of land, paid by the faid tenant 
to another, &c. he may recoupe the ſame. Terms de Ley, 
Dyer 2. And an innkeeper may keep back and detain 
his gueſt's horſe, &c. till he pay for his entertainment : 
But a man that receives another's cattle to paſturage, it 
is ſaid may not do fo, unleſs it be agreed between them 
at firſt. 1 Cre. 196, 197, See Debt and Debrore, 

Recreant, (#r.) Cowardly,  fainted-hearted ; and was 
forrnerly a word very reproachful. Flzta, ib. 3, 

Kectare, To cite a criminal to juſtice, or to accuſe a 
criminal. - F{ov, þ. 655. | 

Recta priſa Regis, The King's right to a prize, or 
taking of one butt or pipe of wine before the maſt, ar:d 
another behind the maſt, as a cuſtom for every ſhip laden 
with wines. King: Ed:v. 1. in a charter of many privi- 
leges to the barons of the Cinque-ports, diſcharged them 
of this duty. Cowell, edit. 1727. 

Rectatio, - Claim of. right, or appeal to law for reco- 
very of it. 4d. 7b. 

Rectitudo, ReCtitude, rights, legal dues —— 8! guzs 
dei retlitudines per vim deforciat, emendet, i. e. If any one 
does violently detain the rights of God, (tithes and ob- 
lations) let him be fined or amerced, to make full fatif- 
faction. Leges Hen. 1. cap. 6. | 

Recto, Reguirere de recto, To cite one to juſtice. Leg, 
} - // ih EO 5 ET 

Refto, Is a writ of right, which is of ſo high a na- 
ture, that whereas other writs in real aCtions are only to 
recover the poſſeflion of the land or tenements in queſ- 
tion, which have been loſt by our anceſtor or ourlelves 3 
tnis aimeth to recover both the ſciſin which ſome of our 
anceſtors or we had, and alſo the property of the thing 
whereof the anceſtor died not ſeiſed as of fee; and 
whereby are pleaded and tried both their rights - together, 
viz. as well of poſſeflion as of property : So that if a 
man once loſe his cauſe upon this writ, either by judg- 
ment, afliſe or battel, he is without all remedy, and ſhall 
be excluded per exceptionem rei judicate, BraQton, lib. 5+ 
tract, 1, cap. I. & ſeq; It is divided into two kinds, 
I. Refium patens, a writ of right patent, and Reffun 
claujſum, a writ of right cloſe. This the Civilians call 
Fudicium petitorum, The writ of right patent is lo called, 
becauſe it is ſent open, and is in nature the higheſt writ 
of all others, lying always for him that hath fee-ſimple in 
the lands or tenements ſued for, and not for any other. 
And when it lieth for him' that challengeth fee-ſimple, 
and in what caſes, ſee F. N. B. fel. 1. 6. where he 
ſpeaks of a ſpecial writ of right, according to the cuſtom 
of Londen, This writ alſo is called Breve Magnum de 4 
refto, Rep. Orig. fol. g. And Flea, Ib. 5. cap. 3% i 
fſett, 1. A writ of right cloſe, is a writ directed to A 72 
lord of ancient demeſne and lieth for thoſe which hold 
their lands and tenements by charter in fee-ſimple, or 
fee-tail, or for term of life, or in dower, if thev be 
ejected out of ſuch lands, &c, or diſleifed, In this cale 2 
man or his heirs, may ſue out this zorit of right cloſe, di- 


rected to the lord of the. ancient demeſne, commanc's 
T 


k 8 


tim to do him right, &c. in his court, This is called ' 


Breve parvum de retlo. Reg. Orig. "oo 9. and Britton, | fie parochialis is he that hath 


. in fine; alſo F, N. B. fol. 11. & ſeg, Yet 
a TD) ba 0. of right patent ſeemeth farther to be 
exe in uſe than the original intention ; for a writ of 


richt of dower) which lies for the tenant in dower, and | /onage when there is a vi 


erm of life, is patent, as appears by F. N. B. 
yr "7 he like may be. (aid in divers a caſes, of 
hich ſee the table of the Regi/fter Original, verbo Refs. 
This writ is properly tried in the Lord's court between 
Linſmen that claim by one title from their anceſtor. But 
how it may be thence removed, and brought either to the 
county or to the King's court, ſee Fleta, [ib. 6. cap. 3, 4» 

.* Glanvile ſeems to make every writ, whereby a man 
fies for any thing due unto him, a writ of right, /b. 10. 
caþ. 1+ lib. 11. cap. 1. and lib, 12. cap. 1. See New Nat. 


ett de advocatione eccleſiae, Is a ri of right, 
lying where a man hath right of advowſon, and the par- 
ſon of the church dying, a ſtranger preſents his clerk to 
the church, and he not having brought his aQtion of guare 
impedit, nor darrein preſentment, within fix months, but 
ered the ſtranger to uſurp upon him. And this writ 
he only may have that claimeth the advowſon to himſelf 
and-to his heirs in fee. And as it lies for the whole ad- 
von, ſo it lies alſo for the half, third or fourth part, 
01d Nat. Brev. fol. 24. Reg. Orig. fol. * : 
RKetto de cuſtodia terrae & haeredis, Was a writ that 
lay for him whoſe tenant holding of him in chivalry, died 
in nonage, againſt a ſtranger that entred upon the land, 
and took the body of the heir ; but by the ſtatute of 12 
' Car. 2, cap. 24+ it is become uſeleſs as to lands holden in 
capite, or knights ſervice, but not where there is guar- 


R BE C 


RK (Lat.) Signifies a governor ; and refor  eccle- 
e Cure or charge of a pa- 
riſh church, qui tantum jus in eccleſia parochiali babet, 
quantum pr elatus in ecclefia collegiata : It hath been over- 
ruled, that refor ecclefie parochialis is he that hath a par- 
| carage endowed ; and he that hath 

a parſonage without a wicarage is called perſona; but this 
diſtinction ſeems to be new and ſubtle. Brafon certain- 
pl uſes it otherwiſe, /ib. 4. traf?. 5. c. 1. in theſe words, 
t ſciendum quod reQoribus ecclefiarum parochialium com- 
petit affiſa, qui inſlituti ſunt per  epiſcapos & ordinarios ut 
perjone ; where it is plain, that refor and perſona are con- 
founded, Obſerve alſo theſe words there following, Item 
dict poſſunt reQores canonici de eccleſiis prebendatis. Item 
art poſſunt reftores vel quaſi abbates, priores & alit, qui 
_ ecclefias ad proprios uſus. Cowell, edit. 1727. See 

Icar. 7 ”J | 

Kectozy, (Redoria,) Is taken for an intice pariſh 
church, with all its rights, glebes, tithes and other pro- 
fits whatſoever, Spelman, The word re&oria was often 


uſed for the reRor's manſe, or parſonage houſe. See Pa- 
roch, Antig. p. 549 J 


Rectum, (Commune Refum) A trial at law, or in com- 
mon courſe of law, Stare ad rectum, to ſtand trial, 
Cowell, edit. 1727. | | | 
Kecum, (Zſe ad retum in curia Domini,) The ſame 
with fare ad rectum. Leg. Hen. 1. cap. 4.3, 55. : 
p Kotunn rogare, To petition the judge to. do right. 
eg. Ine, c. 9. 6 F- 
Recus in curia, Is verbatim, right in.court, and fig- 
nifies one that ſtands at the bar, and no man objects any 
thing againſt him. Smith de Republ. Angl. 1. 2. c. 3, We 
take it alſo, that when a man is outlawed, he is extra legem 


dian in ſocage, or appointed by the laſt will and teſtament | po/itus ; ſo when he hath reverſed the outlawry, and can 


of the anceſtor. The form of it, ſee in F. N.B. fel. 139. 
and Reg. Orig. fol. 161. G4 ern a 
Reco de dote, Is a writ of right of dower, which lieth 
for a woman that hath received part of her dower, and put- 
poſes to demand the remainder in the ſame town, againſt 
the heir, or his guardian if he be a ward. Of this fee 
more in Old Nat. Brev. fol. 5. and Fitzberbert fol. 7. 
Reg. Orig. fol. 3. and the New Book of Entries, -verb. 


participate of the benefit of the law, he is redus-in curia. 
Cowell, edit. 1727. 


Kecuſant, $ a perſon who. refuſes to go. to church, 


and worſhip God, after the manner of the church of Eng- 


land as by law eſtabliſhed. The penalty of 20 /. a month 
for nonconformity, 23 &l. c. 1. /. 5. | 


This aft not to abridge eccleſiaſtical juriſdiQion, 23 El. 


C, I. Y I'S. ; 


A recuſant conforming to be diſcharged, 23 El: c. " 


Drayt. 
Reco de dote unde nihil haber, Is a writ of right, | /. 10. of I. C 4. /. 2. 


which lies in caſe where the huſband having divers lands 
or tenements, hath aſſured no dower to his wife, and ſhe 
thereby is driven to ſue for her thirds _ the heir, or 
his guardian, Old Nat. Brev. fol. 6. Reg. Orig. f. 170. 
ecto de rationabili parte, Is a writ that lies al- 
ways between privies of blood, as brothers in Gavelkind, 
or ſiſters, or other coparceners ; as nephews or nieces, 
and for land in fee-ſimple. For example, If a man leafe 
his land for term of life, and afterwards dies, leaving iſſue 
two daughters, and after that the tenant for term of life 
dieth alſo, the one ſiſter entring upon all the land, and 
ſo deforcing the other ; the ſiſter ſo deforced ſhall have 
this writ to recover part. £#. N. B. fol. g. Reg. Orig. 


L. 3, | 
K Keto quando Dominus remiſit, Is a writ of right, 


which lies in caſe where lands or tenements that are in |/ 


the ſeigniory of any lord, are in demand by a writ of right ; 
for if the lord hold no court, or otherwiſe at the prayer 
of the demandant, or tenant, ſhall ſend to the court of 
the King his writ, to, put the cauſe thither for that time, 
(faving to him at other times the right of his ſeigniory) 
then this writ iſſues out for the other party, and hath the 
name from the words contained, being the true occaſion 
thereof: This writ is cloſe, and muſt be returned before 
the juſtices of the Common Bank, Old Nat. Brev. f. 16. 
Ree. Orig. f. 4- 

Recto ſur diſclaimer, Is a writ that lies where a lord 
in the King's court of Common Pleas avows upon his 
tenant, and the tenant diſclaimeth to hold of him ; up- 
on which diſclaimer he ſhall have this writ, and if the 
lord aver and prove, that the land is holden of him, he 
ſhall recover the land for ever. Old Nat. Brev. fol. 


150, which is grounded upon the ſtatute of 7/2/tm. 2. 
cap. 2 


Fraudulent conveyances to avoid the penalties of, recu= 
ſancy made yoid, 29 £1, c.6. | | 
Conviftions of recuſancy to be certified into the Ex- 
chequer, 29 El. c. 6. /. 2. 

The crown may ſeize the goods and two-thirds of the 
lands of recuſants, for non-payment of the 20 /, a month, 
29 El. c. 6. [. 4. | | | 

Recuſants ſhall not depart five miles from their dwelling 
or birth, 35 El. c. 2. | 

To forfeit copyhold lands, 35 E1. c. 2. /..5. 


jure, 35 #1. c. 2. { 
Jeſuits and prieſts refuſing to anſwer ſhall be commit- 
ted, 35 El. c.2. /, 11. 
The manner of a recuſant's ſubmiſfion, 33 Eliz. c. 2. 
8 7 OO | | | 
None ſhall go or ſend any other to a popiſh ſeminary, 
1 Fac. 1. £.4. ſ.6. 11&12ÞW.3. c. 4. ſ.6. 
Recufants conforming, ſhall receive the communion 
yearly, 3 Fac. I. c, 4. 
yo to be certified into the Exchequer, 3 Fac.1. 
ce. 4+ fc. 9. | X 5c | 
WH. foreign ſtate without oath felony, 3 Fac. I, 
c. 4. f. 18. | 
Biſhops or two juſtices may tender oath of allegiance, 
&fc. 3 Fac. 1. £4. f. 13. | 
Where perſons. refuſing the oaths incur premunire, 3 
Jac. 1. C 4. f. 14, 41. By | 
Withdrawing ſubjefts from obedience or reconciling 
them to Rome, treaſon, 3 Fac. I. C 4422, 
The penalty of 12 4. for every default in not coming 
to church, 3 Fac. I. c. 4 þ. 27. p39, 
f The penalty of retaining recuſants, 3 Fac. 1. c. 4: 
. 32, | | . 


Vo. IT, 


| 71 Recuſants 


For want of wy to pay the penalty, they ſhall ab- 
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error; for the common vouchee is only called in for form ; 
and as he has really no intereſt in or title to the land ; fo 
really /neither does he make any recompence to the per- 
ſon that loſes the land ; and therefore *twere unreatona- 
ble to carry the notion of the imaginary recompence fo far 
as to ſuppoſe him a real ſufferer, and thereby give him the 
privilege of ſetting aſide a conveyance whici he 1s no way 
afted by. Cro. Eliz. 3. 3- Lord Norris v. Margquiſs 
of IWincheſter. * 

In a writ of error to reverſe a recovery ſuffered. by an 
infant who appeared by guardian, the error aftigned was 
in the entry of his admiſſion by guardian, viz. Conce/. 
eft per curiam hic quod A. B, ſequatur pro J. S. Armig. qui 
inſra etat” exiflit ut guardianus predift. J. 5. whereas 
it was objected, that fince the infant was tenant to the 
writ, it ought to have been entered, that the guardian 
was admitted to defend for the infant ; but this exception 
was diſallowed, becauſe the words ad ſequend. for the in- 
fant ſiznify the ſame with ad defendend. tor the infant; 
for ad ſeqrend. is to follow and attend "the buſineſs and 
ſuit of the infant 3 and the guardian being aſſigned to do 
that muſt likewiſe have been afligned, to take care of, or 
take upon him the defence of the infant's ſuit. 2 Saund. 
94, 95. 1 Med. 48. Heſreth v. Lee. : 

In a common recovery the writ of error bears date 1 
Martii 5 Eliz. ret. die Lune in quarta ſeptimana quadra- 
geſem* proxim' futur*, the tirit day of March being that 
year the tirſt day in Lent, the recovery paſt in the uſual 
form that lent; and in a writ of error to reverſe it, the 
error affigned was, that the words proxim” futur' ſhould 
be referred to Puadrage/im', and then the writ of entry 
was not returned till 4Zznday in the fourth week of 
Lent, 8 Eliz. which was the time the tenant was to ap- 
pear ; and conſequently this recovery mult be void, be- 
cauſe here was judgment upon a voucher, and a recovery 
in value, before the writ was returned, before which the 
court has no power to proceed. But it was an{wered and 
reſolved, that ſince proxim” futur” were not written at 
large, they may be indifterently applied either to die Lune, 
by ſuppoſing them to ſtand for proximso futuro, or to quar- 
1d ſcptimang, by ſuppoling them to ſtand for proxima fu- 
turd; and where words abbreviated may be indifferently 
referred, *tis but reaſonable to give them ſuch a relation, 
_ as will beft ſupport the recovery, which 1s but a volun- 
tary conveyance, vt res magis valeat quam pereat ; but if 
the words had been at large proxtime ſuture, then they 
muſt neceflarily be referred to quadrage/me, and then 
the objection had been good, and the recovery for that 
reaſon mult have been void. | 

In error to reverſe a recovery, the errors aſſigned were, 
1. That the writ of entry was brought of an advowſon 
of a rectory, and alſo of a rent ifluing out of the fame 
rectory, wnich was a bis petitum, and therefore the writ 
vicious; but this was dilallowed, becauſe the advowſon 
and rectory are different things; for he that has the ad- 
vowlon has only the right of preſentation, but he that has 
the reQtory has the prefits of the church, out of which the 
rent ifſuesz and conſequently there can be no bis petitum 
in this caſe, becauſe by the demand of the advowſon of 
the rectory, and of the rent illuing out of the rectory, the 
demandant recovers more than by a demand of the reCto- 
ry only ; another error aſſigned was in the demand of a 
rent or penſion of four marks iffuing out of the rectory, 
which is ſo uncertain a demand, a penſion being a diffe- 
rent thing from a rent, and recoverable in the Spiritual 
court ; but this too was diſallowed ; becauſe it 1s plain 
there is but one ſum of four marks demanded, and the 
penſion or rent muſt be ſynonymous here, becauſe they 
are demanded as ifluing out of the rectory ; and there'ore 
the penſion cannot be in the nature of an annuity, which 
charges the perſon only, becauſe it is exprelfs]y to iſſue out 
of the rectory. Poph, 23. 5 Coe. 41. a. 

In a writ of error to reverſe a common recovery, the 
error infiſted on was, that the warrant of attorney of the 
 vouchee bore date before the Summoneas ad warrantizand, 
iſſued, yet the judgment was affirmed, becauſe the vouchee 
may come in, if he will, before the Summoneas ad war- 
rantizand, and make his attorney ; and therefore to ſup- 
poit the common recovery, it thall be preſumed the 
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vouchee was preſent in court and appointed his attorney . 
and fo the dedimus for the warrant and the Summeneas _ 
warrant.zand, void. 1 Sid. 21 3- 1 Lev; 130, Rayn 
70. S. C. I/ynn v. Lloyd. 4 
In a Luare impedit the plaintiff intitles himſelf to an 
advowlon by, a recovery ſuffered by tenant in tail, in 
pleading which recovery he alleges two to be tenant to 
the precipe, but doth not ſhew how they came to be ſo 
or what conveyance was made to them, by which it may 
appear that they were tenants to the procipe ; and after 
ſearch of precedents as to the form of pleading common 
recoveries, the court inclined that it was not well pleaded 
but delivered no judgment. 2 Ad 70. T/ahkeman " 
Blackwell, Sce Eftatc:tail, and 18 Yin. Abr. tit. Re- 
covery. 
: IKceoupe, (From the Preach Recouper) Signifies the 
Keeping back and itopping of ſomething which is due, and 
in our law we uſe it for to defalk or diſcount; as if a 
perſon hath a rent of ten pounds out of certain lands, 
and he dillciſes the tenant of the land, in an aflife brought 
by the ditleiſee, if he reccvers the land and damaves, the 
diſteifor ſhall recoupe the -rent due in the damages : ſo of 
a rent-charge iſſuing out of land, paid by the faid tenant 
to another, &c, he may recoupe the ſame. Terms de Ley, 
Dyer 2. And an innkeeper may keep back and detain 
his gueſt's horſe, &c, till he pay for his entertainment : 
But a man that receives another's cattle to paſturage, it 
is faid may not d9 fo, unleſs it be agreed between them 
at firſt. 1 Cys. 196, 197. See Debt and Debrors, 
Recreant, (#Fr.) Cowerdly, fainted-hearted ; and was 
formerly a word very reproachful. Flzta, [ib, 3, 
Bectare, To cite a criminal to juſtice, or to accvſe a 
criminal. - Z{2v. þ. bs. | 
Retcta' priſa Begis, The King's right to a prize, or 
taking of one butt or pipe of wine before the maſt, a'1d 
another behind the maſt, as a cuſtom for every ſhip laden 
with wines. King Ed:v. 1. in a charter of many privi- 
leges to the barons of the Cinque-ports, diſcharged them 
of this duty. Cowell, edit. 1727. 
Rectatio, Claim of right, or appeal to law for reco- 
very of it. 14. 7b. | 
Rectitudo, Rectitude, rights, legal dues S! quis 
det reelitudines per vim deforciat, emendet, i. e. If any one 
does violently detain the rights of God, (tithes and ob- 
lations) let him be fined or amerced, to make full fatif- 
faction. Leges Hen. 1. cap. 6. 
Kedto, Reguirere de rect», To cite one to juſtice. Leg, 
eN. I. C., 4% 
Reo, Is a writ of right, which is of fo high a na- 
ture, that whereas other writs -in real actions are on]y to 
recover the pofſeflion of the land or tenements in queſ- 
tion, which have been loſt by our anceſtor or ourlclves 
tnis aimeth to recover both the ſciſin which ſome of our 
anceſtors or we had, and allo the property of the thing 
whereof the anceſtor died not fſeiſed as of fee; and 
whereby are pleaded and tried both their rights . together, 
VIZ. as well of poſſeſſion as of property : So that if a 
man once loſe his cauſe upon this writ, either by judg- 
ment, afliſe or battel, he is without all remedy, and ſhall - 
be excluded per exceptionem rei judicate. Bran, lib. 5. 
tract, 1, Cap. I. & ſeg. It is divided into two kinds, 
i. Reftum patens, a writ of right patent, and Re#un 
clauſum, a writ of right cloſe. This the Civilians call 
Fudicium petitorum, The writ of right patent is {o called, 
becauſe it is ſent open, and is in nature the higheſt writ 
of all others, lying always for him that hath fee-ſimple in 
the lands or tenements fued for, and not for any other. 
And when it lieth for him that challengeth fee-ſimple, 
and in what caſes, ſee F. N. B. fel. 1. 6. where he 
ſpeaks of a ſpecial writ of right, according to the cuſtom 
of Londen, This writ alſo is called Breve Magnum de 
refto. Reg. Orig. fol. 9. And Fla, lib. 5. cap. 3% 
ſet, 1. A writ of right cloſe, is a writ directed to 2 
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lord of ancient demeſune and leth for thoſe which hold 
their lands and tenements by charter in fee-ſimple, or M 
fee-tail, or for term of life, or in dower, if thev 
cjeted out of ſuch lands, &c, or diileiſed, 

man or his heirs, may fue out this zvrr? of 
rected to the lord of the ancert demeſne, comman 
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him to do him right, &c. in his court, This is called 


Breve parvum de refto. Reg. Orig. "Ont 9. and Britton, | fie parochialis is he that hath t 
. Il, 


in fne; allo F.N.B. fo '« FT C- 

6 That '/ writ of right Zuds ſeemeth ot. to be 
gre" in uſe than the original intention ; for a writ of 
you's of dower, Which lies for the tenant in dower, and 
"sf term of life, is patent, as appears by F. N. B. 
of” The like may be ſaid in divers other caſes, of 
ehich ſee the table of the Regi/ter Original, verbo Refs. 
This writ 1s properly tried in the Lord's court between 
kinſmen that claim by one title from their anceſtor, But 
how it may be thence removed, and wy" either to the 
county or to the King's court, ſee Fleta, [ib. 6. cap. 3, 4» 
.* Glanvile ſeems to make every writ, whereby a man 
ſues for any thing due unto him, a writ of right, /b. 10. 
cap. 1+ Tib. 11. cap. Ts and /ib, 12. cap. 1. See New Nat. 


" Keto de advocatione eccleſiae, Is a 4orit of right, 
jying where a man hath right of advowſon, and the par- 
ſon of the church dying, a ſtranger preſents his clerk to 
the church, and he not having brought his action of quare 
impedit, nor darrein preſentment, within fix months, but 
fikered the ſtranger to uſurp upon him. And this writ 
he only may have that claimeth the advowſon to himſelf 
and to his heirs in fee, And as it lies for the whole ad- 
vowſon, ſo it lies alſo for the half, third or fourth part, 
01d Nat. Brev. fol. 24. Reg. Orig. fol. 29. ; 
Recto de cuſtodia terrae © haeredis, Was a writ that 
lay for him whoſe tenant holding of him in chivalry, died 
in nonage, againſt a ſtranger that entred upon the land, 
and took the body of the heir ; but by the ſtatute of 12 
Car. 2. cap. 24+ it is become uſeleſs as to lands holden in 
capite, or by knights ſervice, but not where there is guar- 
dian in ſocage, or appointed by the laſt will and teſtament 
of the anceſtor. The form of it, ſee in F. N.B. fel. 139. 
and Reg. Orig. fol. 161, ; FORT 
Reco de dote, Is a writ of right of dower, which lieth 
for a woman that hath received part of her dower, and pur- 
poſes to demand the remainder in the ſame town, againſt 
the heir, or his guardian if he be a ward. Of this ſee 
more in Old Nat. Brev. fol. 5. and Fitzherbert fol, 4 
Reg. Orig. fol. 3- and the New Book of Entries, -verb. 


Drayt. EIT 
Reco de dote unde nihil habet, Is a writ f right, 
which lies in caſe where the huſband having divers lands 
or tenements, hath aſſured no dower to his wife, and ſhe 
thereby is driven to ſue for her thirds ainſt the heir, or 
his guardian. Old Nat. Brev. fol. 6. Reg. Orig. f. 170. 
Kecto de rationabili parte, Is a writ that lies al- 
ways between privies of blood, as brothers in Gavelkind, 
or ſiſters, or other coparceners; as nephews or nieces, 
and for land in fee-ſimple. For example, If a man leaſe 
his land for term of life, and afterwards dies, leaving iſſue 
two daughters, and after that the tenant for term of life 
dieth alſo, the one ſiſter entring upon all the land, and 
ſo deforcing the other ; the ſiſter ſo deforced ſhall have 
this writ to recover part. £#. N. B. fol. g. Reg. Orig. 


dl. 2. 
f Kerto quando Dominus remiſit, Is a writ of right, 
which lies in caſe where lands or tenements that are in 
the ſeigniory of any lord, are in demand by a writ of right ; 
' for if the lord hold no court, or otherwiſe at the prayer 
of the demandant, or tenant, ſhall fend to the court of 
the King his writ, to, put the cauſe thither for that time, 
(ſaving to him at other times the right of his egnlory) 
then this writ iſſues out for the other party, and hath the 
' ame from the words contained, being the true occaſion 
thereof: This writ is cloſe, and muſt be returned before 
the juſtices of the Common Bank, Old Nat. Brev. f. 16. 
Reg. Orig. f. 4- : 

Retto ſur diſclaimer, Is a writ that lies where a lord 
in the King's court of Common Pleas avows upon his 
tenant, and the tenant diſclaimeth to hold of him ; up- 
on which diſclaimer he ſhall have this writ, and if the 
lord aver and prove, that the land is holden of him, he 
ſhall recover the land for ever. Old Nat. Brev, fol. 
I50, which is grounded upon the ſtatute of 7Y2/im. 2. 


cap. 2. 
Vor. IT, 
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Kettoz, (Lat.) Signifies a governor ; and reftor eccle- 


e Cure or charge of a pa- 
riſh church, gui  tantum jus in eccleſia parochiali habet, 
quantum prelatus in ecclefia collegiata : It hath been over- 


ruled, that refor ecclefie parochialts is he that hath a par- 


Jſonage when there is a vicarage endowed ; and he that hath 


a parſonage without a vicarage is called perſona 3 but this 
diſtinction ſeems to be new and ſubtle. Brafon certain- 
ly uſes it otherwiſe, /b. 4. tra. 5. c. 1. in theſe words, 
Et ſciendum quod reQoribus ecclefiarum parochialium com- 
petit affiſa, qui inſlituti ſunt per epiſcopas & ordinarios ut 
perſone ; where it is plain, that re&or and perſona are cone 
founded. Obſerve alſo theſe words there following, tem 
dict poſſunt reQores canonici de eccleſiis prebendatis. Item 
aict poſſunt reEtores vel quaſi abbates, priores & alii, qui 
== eccleſias ad proprios uſus. Cowell, edit. 1727. See 
car, | 
KRectozp, (Reforia,) Is taken for an intire pariſh 
church, with all its rights, glebes, tithes and other pro- 
fits whatſoever, Spelman. The word reforia was often 


uſed for the reQor's manſ?, or parſonage houſe, See Pa- 
roch. Antiq. þ. 549. | 


Rectum, (Commune Refum) A trial at law, or in com- 
mon courſe of law. Stare ad rectum, to ftand trial. 
Cowell, edit. 1727. | 
Kectum, (Ee ad retum in curia Domini,) The ſame 
with fare ad rectum. Leg. Hen. 1. cap. 43, 55. 
Kectum rogare, To petition the judge to do right. 
Leg. Ine, c. 9. Bin: | 
Recus in curia, Is verbatim, right in court, and fig- 
nihes one that ſtands at the bar, and no man objects any 
thing againſt him. Smith de Republ. Angl. 1.2. c. 3, We 
take it alſo, that when a man is outlawed, he is extra legem 


pofitus ; fo when he hath reverſed the outlawry, and can 


participate of the benefit of the law, he is red7us-in curia. 
Cowell, edit. 1727. . 
Kecuſant, Is a perſon who refuſes to go. to church, 
and worſhip God, after the manner of the church of Eng- 
land as by law eſtabliſhed. The penalty of 20 /. a month 
for nonconformity, 23 El. c. 1. 


5. | | 
This aft not to abridge Sb juriſdiction, 23 El, 


CI. |. 15. | 


A recuſant conforming to be diſcharged, 23 £1. c. I. 


f. 10. 1 fa I. C 4. þ. 2. 


Fraudulent conveyances to avoid the penalties of recu- 
ſancy made yoid, 29 £1, c. 6. 


Conviftions of recuſancy to be certified into the Ex- 
chequer, 29 El. c. 6. /. 2. 
The crown may leize the goods and two-thirds of the 
lands of recuſants, for non-payment of the 20 /, a month, 
29 El. c. 6. [. 4. | 

Recuſants ſhall not depart five miles from their dwelling 
or birth, 35 El. c. 2. ; : 
To forfeit copyhold lands, 35 E1. c. 2. /. 5. | 
For want of ability to pay the penalty, they ſhall ab- 
jure, 35 El. c. 2. þ 4 
Jeſuits and prieſts refuſing to anſwer ſhall be commit- 
ted, 35 El. c.2. {, 11. | 


The manner of a recuſant's ſubmiſlion, 33 Eliz. c. 2. 


«I5. 
=—_ ſhall go or ſend any other to a popiſh ſeminary, 
I Fac. 1. £.4. ſ.6. 11& 12.3, c. 4. [.6. 
Recufants conforming, ſhall receive the communion 
yearly, 3 Fac. I. c, 4. | | 
Convictions to be certified into the Exchequer, 3 Fac.1. 
c. 4+ /. 9. | 
Sin foreign ſtate without oath felony, 3 Fac. 1, 


"I I | 

ze or two juſtices may tender oath of allegiance, 
&c. 3 Jac. I. c. 4. fe 13. 

Where perſons refuſing the oaths incur premunire, 3 
Jac. 1. c. 4. f. 14, 4 | 


I. 
Withdrawing ſubjefts from obedience or reconciling 


them to Rome, treaſon, 3 Fac. 1. c. 4, 22. 


The penalty of 12 4. for every default in not coming 


to church, 3 Fac. 1. c. 4. /. 27. 
fe 32. | 


& 


| The penalty of retaining recuſants, 3 Fac. T. Oe 4 


Recuſants 
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Recuſants reſtrained from coming to the preſence of 
the King or the Prince, 3 Fac. 1. c. 5. 3o Car. 2. 


. 2. 

To depart from Londen, 3 Fac. 1. c. 5. /. 3. 

Diſabled from praQiſing law or phyſic, or bearing of- 
fice, 3 Fac. I. c. 5. /. 8. | 

Subje& to the diſabilities of an excommunication, 3 
Fac. 1. c.5. /.11. 

Penalty for not baptizing their children at church, 3 

ac. 1. C5. f. 14. | IR 

Diſabilities of children ſent beyond ſea for education 
without licence, 3 Fac. I. c. 5. /- 16. 

Recuſants diſabled from preſenting to a church, or 
granting an advowſon, 3 Fac. I. c. 5. f. 18. Extended 
to perſons profeſſing the popiſh religion, 12 Ann. c. 14. 
11 Geo, 2. c. 17. /. 5. 

The preſentation to churches of recufants, given to the 
univerſities, 3 Fac. 1. cap. 5. ſ. 19. And of perſons re- 
fuſing the declaration, 1 JF. & MM. c. 26. 


Recuſants diſabled from being executors, adminiſtrators | 


or guardians, 3 Fac. I. c 5. /. 22. 
Next of kin to have the cuſtody of children as guar- 


dian in ſocage, 3 Jac. 1. c. 5. f. 23. |» 
Penalty of importing popiſh books, 3 Zac. 1. cap. 5. 


« 28. | 
Recuſants houſes may be ſearched*for relicks, 3 Fac. 1. 
c. 5. [. 26. | 


Arms and ammunition of recuſants to be ſeized, 3 7ac.1. 


Cc. &. [. 27. 


Penalties on married women recuſants, 7 Fac. I. c. 6.| 


/. 28. 


Penalties on going beyond ſea, or ſending children be- 


yond ſea for popiſh education, 3 Car. I. c. 3. 
Not to incur the penalties if they receive the facra- 


ment, &c. ſix months after their return, 3 Car. 1. c. 3. 
J- 22 4 


Penalties on perſons not educated in the popiſh reli- | 


gion, ſending their children to be ſo educated, 25 Car. 2. 


62. 7. & 

And in office to- take the oaths and teſt, 25 Car. 2. 
£2: þ. I, 2+ 

Peers may take the oaths, &c. in parliament, 25 Car. 2. 
Co 2. jo B& 

LETS. of either houſe of parliament not making 
the declaration againſt popery, to be recuſants convict, 
30 Car. 2. /t. 2. | 

Recuſants may come into the King's preſence, by li- 
cence of ſix Privy-counſellors, 3o Car. 2. ft. 2. /. 12. 

Offenders taking the oaths in Chancery to be diſcharged 
from penalties, 3o Car. 2. /f. 2. /. 13. 

Third refuſal of the declaration againſt popery by any 
perſon convicted of recuſancy, 1. & MM. c. 8. /. 9. 

Recuſants diſabled to nominate. to hoſpitals, 1 J.& M7. 
c. 26. TEE I 
Reputed papiſts, refuſing the oath, to remove ten miles 
from London, or be convict of recuſancy ; except tradeſmen 
regiſtering their names, &c. 1 Y. & M. c. 9. 

Perſons in office to take the teſt in 6 months, 16 Geo, 2. 
c. 30. }þ- 3: | 

Conviction of recuſants excepted out of general pardon, 
2 Geo. 2. c. 52. [. 56. See Papiſts. 

Red, Is an old word, ſignifying advice, from the Sax, 
Raed, conſulium. _ | 

Redbana, [s one who adviſed the death of another. 
See ÞDedbana, þ 

Red book of the Erchequer, {Liber rubeus Scaccar::,) 
A manuſcript volume of '{everal miſcelJany treatiſes, in the 
keeping of the King's remembrancer in the office of Zx- 


chequer. It has ſome things (as the number of the hydes | 


of land in many of our counties, &c.) relating to the times 
before the conqueſt. The ceremonies uſed at the coro- 
nation of queen Eleanor, wife to Henry 3. are there at 


large. There is likewiſe an exaQ colleRion of the eſcuages | 


under Henry 2. Rich. tr. and King Fohn, compiled by 
Alexander de Swereford, archdeacon of Salop, and treaſurer 
of St. Pau[Ps, who died in the year 1246. 31 H. 3. See 
Vicholſen's Hiſt. Library, part 3. pþ- 100. 

Reddendum, 1s uſed ſubſtantively for the clauſe in a 


K-28 £ 


leaſe, &c. whereby the rent is reſery hai 
ent 1 ed to the leſſy; 
| 9% Cromwell S Caſe, WYood's Inſt. 226. pag pg io” 
Redditarium, A rental, a book or roll, whole: 
rents and ſervices of a manor, or other eltate 2 We 
down. Corel, edit. 1527. FRY 
edditarius, A renter, a tenant. 74: ;; 
Reddition, (Reddirio,) A ſurrendering, or reftor; 
being a judicial confeſlion and acknowledgment neg. 
_ or _ Fenn belongs to the demandant yh. 
eaſt not to the perſon fo ti ing F"Yg 
i 8 of ofhry pe o ſurrendering. Statute 34 & 35 
edecima, The tenth of th 5 
py. 99 _ : e tenth. + Aon, 2 Tom. 
edemption, ( Redemptzo,) A ranſom : 
By the old Saxon laws, a man convidted of a crime nn, 
ogg a _ according to his ability, or the ellicnation of 
is hea : 
Cnwell, « gh , ns ſua, or ad redemptionem, 
Redemption of moxtgage, See 49 
e, d2tgage 
Redevable Bound or obliged to ani . 
dt. Ee lows be- 
Redifſeifin, (Redi/ei/na,) Is a di/tifin mad 
that once before was made and Ns 41 Se ove Fey 
the ſame man of his lands or tenements ; for which ther 
lies a ſpecial writ, called a writ of redifſeiſm. Old Nat, 
Brev. fol. 106. F.N. B. fol. 188. The puniſhment for 
rediesfin, = in ne ſtatute 52 Z. 3. cap. 8. Tt is alſy 
taken for the writ lying for a rediſſei/n, Rep. Ori 
ww See 18 Vin, Abr, MR - th ba, 
edinans or Radmans, Domeſday in fine Ce/re/; 
tit. Lanc. Blackburn Hundret, Rex E, Arabs cw 46128 
1/76 © Car. ſunt in domino & 6 Bur eſe & 3 Ra regs, 
& 8 Vil. & 8 Boar. Theſe Be mans may be the 
ſame with Radinights, who by the tenure or cuſtom 
of their lands, were to ride with or for the lord of 
the manor, .about, his buſineſs or affairs. Cowell, edi, 


1727. | 

: Kedubbozs, Are thoſe who buy ftolen cloth, knowins 
it ſuch, and change it into ſome other form or colour, 
that it may not be known, Britton, cap. 29, Cranptas's 
Viſcount, fol. 193. and 3 In}. fol. 134. 

Re-entry, (From the French Rentrer, to enter again) 
ſignifies the reſuming or. retaking that poſſeſſion, which 
we had lately loſt.” For example, If I make a leaſe of 
land or tenement, I do therefore forego the pofleflion ; and 
if I do condition with the Jeſſte, that for non-payment of 
the rent at the day, it ſhall be lawful for me to re-eicr ; 
this is as much as if I conditioned to take again the lands, 
&ec. into my own hands, and to recover the poſſeſſion by 
my own fact, without the afliſtance of judge or other 
proceſs. Cowell, _ 

Re-erchange, Is the like ſum of money payable. by 


the drawer of a bill of exchange which is returned pro- 


teſted, for the exchange of. the ſum mentioned in the. bill 
back again to the place whence it was drawn. Lex Mer- 
cat. 98. | | 

| Re-ertent, Is a ſecond extent made upon lands or te- 
nements, upon complaint made that the former extent was 
partially performed. Bro, Tit. Extents, fel. 313. 

Ketlare, To take away, or rob. Leg. Hen. 1. c. 83. 

Refectio, (From Lat. Reficio to refreſh) A dinner or 

ſupper. Sometimes it is taken as a duty incumbent to- 
provide ſuppers and dinners, &c, 
' Refectoww, (Refeforium) That place in monaſteries 
where the monks uſed to eat. So the halls in colleges and 
inns of court may properly be called refectories, places where- 
in the ſcholars and ſtudents eat and refreſh themlclves. 
Cowell, edit. 1727. 

Reference, In the acceptation of law is, where a mat- 
ter is referred by the court of Chancery to a maſter, and 
by the courts at law to a prothonotary or ſecondary, to 
examine and report to the court. 2 Lil. Abr. 432. In 
Chancery by order of court, irregularities, exceptions, 
matters of account, &c. are referred to the examination- 
of a maſter of that court. In the court of B. R. mat- 
ters concerning the due proceedings, or undue proceed- 
ings in a cauſe by either of the parties, are proper mat- 


ters of reference under the ſecondary, and for him in 
| ſome 
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ordinary caſes to compoſe the differences betwixt 
m; and in others to make his report how the matters 


ray that the court may ſettle the differences accord- 


ing to their rules and orders, Paſch. 1650, If a mat- 
ter in difference between the plaintiff and defendant be 

-rred to the ſecondary, and one of the parties will not 
attend at the time appointed, after notice thereof given, to 
hear the buſineſs referred ; the other party may proceed in 
the reference alone, and get the ſecondary to make his 
report without hearing of the party not attending, 2 
Lil. 432, Sec Abr. Ca. Eq. vel. 2. Barn. vol. 1, See 


Afference to wozds. The King granted to 4. and 
D. and their heirs all thoſe meſſuages, &c. late in the 
tenure of F. $. ſituate, &c, in the city of /Y. and in the 
ſuburbs thereof, and out of the city within the juriſ- 
dition and liberties thereof belonging to the late priory 
of &c. which ſaid mefſuage, &c. in the ſaid city and 
ſuburbs belonging to the ſaid late priory, were of the 
clear yearly value of 40/1. Reſolved that the words (all 
thoſe mefſuages, &c.) make a necellary reference by rea- 
ſon of the word (thoſe)' as wel! to the vill as to the te- 
nure of the ſaid 7. S. fo if the one or: the other fails, 
the general grant 1s void ; for (thoſe) is not fatisfied till 
the ſentence be ended, 36 & 37 Elz. Dodington's caſe. 
Se 18 Vin. Abr. 272. | 

Referendary, (Referendarius,) Is the ſame as the 
maſters of reque/t are to the King among us; they were 
ſo called by the old Saxons, as appears by the charter of 
the endowment of the monaſtery of St. Peter and Paul 
in Canterbury, dated Anno Domini 605. where it is thus 
indorſed, Ego Augemandus referendarius approbavi, Cowell, 
elit. 1727. See Spelman. 

Retugium, A fan&tuary or privilege of the church, 
Cum omnt ſua libertate & refugio eccleſis ſantti Petri de 
Landavia, &c. Monaſticon, 3 tom. pag. 122. 

Refullus aquae, High-water, or return of a ſtream, 
when it is dammed or ſtopt for the uſe of a mill. Aon. 
Antig. 2 tom. 913- IE. 

Refunding, 4. an attorney, lying ill of the ſick- 
neſs of which he afterwards died, takes B. for his clerk 
and receives 1207. and by articles agrees with the father 
of B, to return 60 /. of the money if he died within a 
year. A, died within three weeks. The executor of 
A. was decreed to pay back 100 guineas, Fer. 466. pl. 
437. Trin. 1687, Newton v. Rouſe. oh 

A. was indebted to B. by mortgage in 4007. principal 
monies and died. B. died leaving F, S. executor. On a 
bill in Chancery, for payment of debts of A, out of lands 
charged with the ſame, the maſter reported 700 /, due on 
the ſaid mortgage, and the executor received the whole 
7001. but afterwards it appeared that 353/. 13s. I d. had 
been paid to B. the teſtator by A. in his life-time ; where- 
upon the truſtees and Cefuz gue truf?, an infant, brought a 


bill to be relieved againſt this over-payment ; the executor 


defendant pleaded all the former proceedings, and alfo that 
he, before any notice of the over-payment, as executor 
of B. had paid away the 700 /. in the debts of B. The 
maſter of the rolls decreed the executor to repay the 
ſurplus, and he to be at liberty to ſue ſuch creditors, as 
thro' miſtake he had paid, to refund ; and this decree was 
atirmed by Lord Chancellor Cowper, who compared it to 
the caſe of a judgment obtained by the executor, and 
after reverſed in error, and to that of a decree which is 
afterwards reverſed by appeal ; though he faid that in the 
laſt caſe of an appeal if the defendant had delayed the 
appeal, and willingly ſtood by whilſt the executor paid 
away the money to the teſtator's creditors, it would be 
otherwiſe ; for this would be drawing the executor into a 
inare, JY/ons's Rep. 355- Trin. 1717. Pooley v. Ray. 

A. for 600 /. purchaſes B.'s intereſt and poſſibility in 
fuch an eftate to him and his heirs; the land is evicted, 
A. is not intitled to have his 600./. back, but his bill was 
rene Fin. Rep. 288. Hill. 29 Car. 2. Maynard v. 

zſely. 

Crok bill was brought for creditors to take their pro- 
POrtionable ſhares, but the debts having been paid to 
them,” and releaſes given by them, it was diſmiſſed. 2 
Chan, R. 173. 31 Car. 2. Tucker v, Searle. 


£00ds, as waifs, eſtrays, &c. 
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| MA. ſells a place in the guards for 4001. to'B. who en- 
Joyed it three years, and then is turned out, and ſuggeſted 
in the bill, but not proved, to be by A.'s meatis- or pro- 
curement ; ordered that what money had been received, 
ſhould be paid. 2 Chan. Caſes 82. Hill. 33 & 34 Car. 2. 
Conters v. Hammond. 

If an executor pays a debt on a ſimple contra&, there 
ſhall be no refunding to a creditor of an higher nature. 
2 Vent. 360. Paſch. 35 Car. 2. Hodpes v, Waddington, 

A mortgagee received intereſt on an old mortgage 
after the rate of 8/, per Cent. after the ſtatute for re- 
ducing it to 6 /. per Cent. decreed, and ſo confirmed a 
former decree, that the 8 /. per Cent. paid ſhould be re- 
tained, and that the 2 /. per Cent. ſhould not be diſcount- 
ed nor applied towards ſatisfaCtion of the principal, though 
it had been ſo paid for fifteen years after the making the 
ſtatute. 2 Per. 42, 78. Paſch. & Trin. 1688, Walker v. 


Penry, 

Kefuſal, Is where one hath by law a richt and power 
of having or doing ſomething of advantage to him, and 
he refuſeth it. An executor may refuſe an executorſhip ; 
but the refuſal ought to be before the ordinary : If an 
executor be ſummoned to accept or refuſe the executor- 
ſhip, and he doth not appear upon the ſummons and 
prove the will, the court may grant adminiftration, Ec. 
which ſhall be good in law till ſuch executor hath proved 
the will ; but no man can be compelled to take upon 
him the executorſhip, unleſs he hath intermeddled with 
the eſtate. 1 Leon. 154. Cro. Eliz. 858, There is a 
refuſal of a clerk preſented to a church, for illiterature, 
&Gc. And if a biſhop once refuſes a clerk for infufficien- 
cy, he cannot accept of him afterward, if a nevy clerk 
is preſented. 5 Rep. 58. 1 Cro. 27. See Bendfite. 

In aftion of trover and converſion, a demand of the 
om an refuſal to deliver them, mult be proved, &c. 
IO Aep. 50. . 

Kefutantia, (Refutatio,) An acquittance, or acknow- 
ledgment of renouncing all future claim. Cowell, edit. 


: 4s | 
egale epiſcopowm 
gal privileges of a biſhop. 
and, .þ. 108. - 
Kegales, The King's ſervants or officers. 7/al/ing- 


\ The temporal rights and le- 
Brad. Appen. to Hijt. of Eng- 


ham, anno 1291. ; 


Regal Filhes, (mentioned in ſtat. x Elz. cap. 5.) Are 
whales and flurgeons, ſome add porpuſſes. The King by his 
prerogative ought to have every whale caſt on ſhore, or 
wrecked, in all places within this realm, (unleſs granted 
to ſubjets by ſpecial words,) as a royal f/h. The King 
himſelf ſhall have the head and body to make oil and 
other things, and the Queen the tail to make whale- 
bones for her royal veſtments. Pat. 1 Edw. t. m. 25. 
Dorſo. See Traf. de auro Regine, pag. 127. 

Kegalia, .(dicuntur jura omnia ad fiſcum ſpeftantia, ſaith 
Spelman.) The royal rights of a King, which the Civilians 
reckon to be fix; 1. over of judicature, 2. Power of 
life and death. 3. Power of war and peace. 4. Maſterleſs 
5. AſﬀeſIments. And 6. 

inting of money. See Royalties, Alſo the crown, 
ſcepter with the oroſs, ſcepter with the dove, St. E4- 
ward's ſtaff, four ſeveral ſwords, the globe, the orb with 
the croſs, and other ſuch like things uſed at the corona- 
tion of our Kings, are called regaha. See the relation 
of the coronation of King Charles the Second, in Baker's 
Chronicle. And regalia is ſometimes taken for the dig- 
nity and prerogative of the King. Regahia is alſo taken 
for thoſe rights and privileges which the church enjoys 
by the grants and other conceſſions of Kings. And ſome- 
times It is taken for the parony of the church ; as 
Regalia Santi Petri, &c, It ſignihes alſo thoſe lands and 
hereditaments which have been given by Kings to the 
church, viz. Cepimus in manum no/iram baroniam & re- 
galia gue archiepiſcopus Eborum de nobis tenet. Pryn. lib, 
Angl. 2 tom. pag. 231. Theſe, whilſt in the poſleſ- 
fion of the church, were ſubject to the ſame ſervices as all 
other temporal inheritances ; and after the death of the 
biſhop they of right returned to the King, until he in- 
veſted” another with them 3; which in the' reign of J/l- 
lam the Conqueror, and ſome of his immediate _ 
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ſors, was often nogeed or delayed; and as often the | 


biſhops complained thereof. "This appears in Ordericus 
Vitalis, lib. 10. and in many other writers in thoſe days. 
tur of. 76 lib. 3. cap. 26. tells us, they complained 
againſt Henry 2. for that Epiſcopatus vacantes & provent- 
entia perciperet commoda, diu vacare voluit, & 7 x a ant 

otius uſibus applicanda in fiſcum redegit. So in Malmſbury, 
iy I. de Geft. Pontificum, pag. 285. 

Kegalia facere, Is to do homage or fealty when he is 
inveſted with the regalia, viz. Regalia pro more i/tius tem- 

oris faciens principt 7 Calerd. Ofttobris Cantuarie aſſedit. 
Maledſbury, de Geſlis Pontificum, pag. 219, de Anſelmo. 

Kegard, (Regardum and Rewardum, Fr. Regard, i. 
Aſpetus, Reſpefus ) Signifies generally any care or diligent 
reſpect; yet it hath alſo a ſpecial acceptation, wherein It 
is only ole in matters of the foreſt ; and there two ways, 
one for the office of regarder, the other for the compaſs of 
the ground belonging to that office. Crom. Fur. fol. 175, 
199. Touching the former, ſee Manwood in his Foreſt- 
laws. Part 1. pag. 194, & 198. And touching the ſecond 
ſignification, the compals of the regarder's charge is the 
whole foreſt, that is, all the ground which is parcel of 
the foreſt ; for there may be woods within the limits of 
the foreſt, that are no parcel thereof, and thoſe are with- 
out the regard. anwood, part 2. cap. 7. num. 4. anno 
20 Car. 2. c. 3. t 

Regardant, (Fr. ſeeing, marking, vigilant) As a 4- 
lain regardant was called regardant to the manor, becaule 
he had the charge to do all baſe ſervices within the ſame, 
and to ſee the ſame freed of all things that might annoy it. 
Co. on Lit. fel. 120. This word is only applied to a v- 
lain or rw yet in old books it was ſometimes attributed 
to ſervices, zbid. 

Kegarder, ( Regardator, from the French regardeur, 1. 
ſpeftator,) Signifies an officer of the foreſt, Cromp. 7u- 
riſd. fol. 153. where it is thus defined. A regarder is an 
officer of the foreſt, appointed to ſuperviſe all other ofh- 
cers, and was ordained in the beginning of King Henry 
the Second's days. Mamnwod thus deſcribes him, A re- 
garder is an officer of the King's foreſt, who is ſworn to 
make the regard of the foreſt, as the ſame hath been uſed 
to be made heretofore : And alſo to view and inquire of 
a)l the offences or defaults of the foreſters, and of all other 
officers of the King's foreſts concerning the execution of 
their offices. | This officer may be made either by the 
King's letters patent, or by any one of the King's juſtices 
of the foreſt, at his diſcretion, in the general Eyre, or at 
ſuch time as the regard is to be made by virtue of the 
King's writ directed to the ſheriff of the county for that 
purpoſe, More particulars of the regarder's office, how 
he is choſen, and the form of his oath, ſee in Manwoed, 
pag. 188, 192, 195, 207. | | | 

KRege inconſulto, Is a writ iſſued from the King to the 
judges, not to proceed in a cauſe which may prejudice 
the King, until he is adviſed. King James I. granted the 
office of ſuperſedeas in C, B. to one Mitchel, and there- 
upon Brownlow, Chief prothonotary, brought an aſliſe 
againſt him; and the defendant Jitchel obtained the 
King's writ to the judges, reciting the grant of this office, 
commanding them not to proceed Rege imconſulto : And it 
was argued againſt the writ, that the court might proceed, 
becauſe the writ doth not mention that the King had a 
title to the thing in demand, nor any prejudice which 
might happen to the King if they ſhould proceed : the 
cauſe was compromiſed, Moor B44. A Rege inconſulto 
may be awarded not only for the party to the plea, but 
upon ſuggeſtion of a ſtranger, on cauſe ſhewn that the 
King may be prejudiced by the proceeding, &c. TFenk, 
Cent. 97. See 18 Vin. Abr. 275—280. 

Regio alſenſu, Is a writ whereby the King gives his 
royal aſſent to the eleCtion of a biſhop or abbot. Reg. 
Orig. fol. 294. 4 ; 

Kegifter, ( Regiftrarius,) The writer and keeper of a 
regiſter ; ir Lat. regi/lrarium, Regiſter is alſo the name 
of a book, wherein are expreſſed moſt of the forms of 
writs uſed at the Common law, called the Regi/ter of 
writs, or of the Chancery : Of which thus Spelman ; Codex 
dicitur quo brevia Regia, tam originalia quam judicialia 
formularum inſcribuntur ; hujus codicis meminat. Weſtm. 2. 


& E 0 
cap. 24 & 25. This Regiſter is one of the mo 


| anci, 
Fray of the Common law, according to Coke I Is 
ol. 159. : 
Kegiſter of the pariſh church, / Reo: 
rochialis,) Is that wherein baptiſms, — Fon a 
are in each pariſh every year orderly regiſtred ; which uh 
5 by - "age Cromwell in September anng x 5 3 
while he was Vicar General to King H, iohth. 
Cowell, edit. 1727. a 
Regiſter ſhall be kept of marriages, burial ; 
tenings, 6 & 7 I/ill. 3. c. 6. ſect.” 24. > & TIT 
C. 35. ſeft. 5. 4 Ann. c. 12. ſet. 10. FP 
irections for keeping a regiſter of 


all pariſh : 
fants within the bills of mortality, 2 Geo, Ay Pr ae IN- 


_ Regiſtry, (Regi/irum, from an old French word gifter 
l. in lecto reponere, ſuo loco conflituere,) Ts proper] Ta 
ſame with repoſitory, a place where any thing is laid u « 
and from hence publick books, in which various thing? 
are inſerted, are properly termed regiſters ; and accorq- 
ingly the office, books and rolls, wherein the proceedings 
of the Chancery, or any ſpiritual court are record 
called by this name. See Nicholfon's Engliſh Library 
part 3. pag. 83. + 
cumbrances is a great ſecurity of titles to purchaſers of 
lands, and to mortgagees ; and the following a&ts have 
been for that purpoſe. Stat. 2 Ann. cb, 4. ſef?.1, A 
memorial of all deeds and conveyances, which after the 
29th of September 1704. ſhall be made, and of all wills 
'in writing, where the deviſor ſhall die after the faid Cay, 
concerning any lands or hereditaments in the Weft-riding 
of the county of York, may at the eleQtion of the partics 
concerned, be regiſtred ; and every deed or conveyance, 
that ſhall, after any memorial is ſo regiſtred, be made of 
the lands comprized in ſuch memorial, ſhall be adjudged 
fraudulent and void againſt any ſubſequent purchalor or 
mortgagee for valuable conſideration, unleſs ſuch memo- 
rial thereof be regiſtred before the regiſtring of the me- 
morial of the deed or conveyance under which ſuch jub- 
ſequent purchaſor or mortgagee ſhall claim ; and every de- 
viſe by will of lands contained in any memorial fo re- 
giſtred, that ſhall be made after the regiſtring of ſuch me- 
morial, ſhall be adjudged fraudulent and void againft any 
ſubſequent purchaſor or mortgagee, &c. unleſs a memorial 
of ſuch will be regiſtred, 

Seft. 2. One publick office for regiſtring ſuch memo- 
rials ſhall be kept in J/atefield, to be executed by a fit 
perſon elected, or his ſufficient deputy, to continue 1n the 
ſaid office fo long as he ſhall or will demean himſelf therein, 

Sea. 3. All eleRions of a regiſter ſhall be by balloting, 
VIZ. all the freeholders that have freehold within the 
Wet-riding, of the yearly value of 100 /. (to be deter- 
mined by the oath of the eleftor before the ſcrutators) 
ſhall be electors of the regiiter ; and the juſtices of peace 
for the Welt-riding, or any five ſuch juſtices appointed by 
them, ſhall be ſcrutators of the ballot, who ſhall in the 
preſence of the electors, place glaſs veſſels, into which 
each elector ſhall put open paper, containing the name of 
ſuch perſon as he approves of to be regiſter ; which pa- 
pers ſhall be taken out in the preſence of the ſcrutators, 
and the names of every perſon therein ſhall be tranſcribed 
in columns, with the number of their eleQtors, and the 
ſame ſhall be read over in the hearing, and fixt up in the 
view of the electors, and the perſon upon whom the ma- 
jority ſhall fall, ſhall be regiſter. 

Sef2. 5. As often as the office ſhall become vacant, 
the juſtices of peace at the quarter-ſeſſions next alter 
ſuch vacancy ſhall declare the vacancy, and by order of 
ſeſſions appoint a time within one calendar month, and 
above three weeks, enſuing the end of ſuch ſeffions, for 
the electors to afſemble at Y/atefield, to chuſe a perion 
to ſupply the vacancy ; and the clerk of the peace ſhall 
cauſe copies of ſuch order to be delivered to the chick 
conſtables of the ſeveral wapentakes, who ſhall publiſh 
the ſame in full market in every market town on the next 
market-day, and affix the ſame in the moſt publick place 
there. 

$28. 6. Upon the death of any ſuch regiſter, and un- 


til another ele&ion, the executors and adminiſtrators of 


| 


ed, ate 


Regiſtry of deeds, The regiſtring of deeds and in- 
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the regiſter deceaſed, together with the ſureties for the ſaid 

:Rer, ſhall appoint a perſon to execute the office, for 
whoſe demeanor the ſecurity ſhall be anſwerable. 

$:. 7. All memorials ſhall be in writing in vellum or 

rchment, and directed to the Regiſter z and in caſe of 
deeds and conveyances (hall be under the hand and ſeal 
of the grantor or grantees, their guardians or truſtees, at- 
teſted by two witneſles, one whereof to be one of the 
witneſſes to the execution of ſuch deed ; which witneſs 
{hall upon oath before the Regiſter prove the ſigning and 
ſealing of the memorial, and the execution of the deed 
mentioned in ſuch memorial ; and in caſe of wills, the 
memorials ſhall be under the hand and ſeal of one of the 
deviſees, his guardians or truſtees, atteſted b two wit- 
nefſes, one whereof ſhal] prove the ſigning and ſealing of 
ſuch memorial. ; 

Sea. 8. Every memorial of any deed or will ſhall con- 
tain the day of the month and year when ſuch deed or 
will bears date, and the names and additions of all the 
parties to ſuch deed, and of the deviſor of ſuch will, and 
of all the witneſles and the places of their abode, and ſhall 
mention the lands and hereditaments contained -in ſuch 
deed or will, and the names of all the pariſhes, town- 
ſhips, hamlets, precin&s or extraparochial places, where 
ſuch lands are, in ſuch manner as the ſame are mention- 
ed in ſuch deed or will ; and every ſuch deed and will, or 
probate of the ſame, of which ſuch memorial is to be re- 
oiſtred, ſhall be produced to the Regiſter at the time of 
entring ſuch memorial, who ſhall indorſe a certificate on 
ſuch deed and will, or probate thereof, and mention the 

' day, hour and time on which ſuch memorial is entred, ex- 
prefling alſo in what book, page and number the fame 1s 
entred ; and the Regiſter ſhall ſign the certificate ſo in- 
dorſed, which ſhall be allowed as evidence of ſuch Re- 
iſtries in a!l courts of record ; and wy Ce, of ſuch 

Reaifter-books, and every memorial that ſhall be eatred, 
ſhall be numbred, and the day of the month, and the 
year and hour, or time of the day, ſhall be entred in the 
margins of the Regilter-books and of the memorial ; and 
ſuch Regiſter ſhall keep an alphabetical calendar of all 

pariſhes, extraparochial places and townſhips, within the 

Weſt-riding, with reference to the number of every me- 
morial that concerns lands in ſuch pariſh, &c. and of the 
names of the parties; and ſuch Regiſter ſhall duly file 
every ſuch memorial in order, as the ſame is brought to 
the office, and enter the memorials in the order that they 
ſhall come to hand. 

$#, 9. Such Regiſter, before he enter upon the office, 
ſhall be ſworn before the juſtices of peace, or three of 
them, that ſhall be preſent at his eleCtion, in theſe 
words, | | 


OU Fall truly and faithfully forum and execute 
the office and duty that is direfted and required by 


aft of parliament, in regi/tring memorials of deeds, convey- 
arces and wills, within the IV:/t-riding of the county of 
York, fo long as you ſhall continue in the ſaid office ; and 
that you have not given nor promiſed, dire#tly or indirettly, 
mr authorized any perſon to give or promiſe any money, gra- 
tuity or reward whatſoever, for procuring, or obtaining the 


od office for you : So help you God. 


Sef7. 10, When the Regiſter ſhall appoint any deputy, 
ſuch deputy ſhall take the oath before two juſtices of 
peace ; and every Regiſter, at the time of his being ſworn, 

all enter into a recognizance with two fureties, to be 
approved of by five juſtices of peace preſent at his elec- 
tion, by writing to be regiſtred at the next quarter-ſefſions, 
of the penalty of 2000 7. to her Majeſty, to be taken by 
the ſame juſtices that approved of his ſecurity, conditioned 
for his true and faithful performance of his duty in the 
execution of his office ; the ſame to be tranſmitted by the 
Juſtices within one month into the office of her Majeſty's 

emembrancer of the Exchequer, 

Seft. 11, When any Regiſter ſhall die or ſurrender, and 
Within three years from ſuch death or ſurrender no miſbe- 

aviour appear to have been committed by ſuch Regiſter, 
the recognizance ſhall become void, 

Vor. I 
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$2. 12. Such Regiſter, or his deputy, ſhall give due 
attendance at his office every day (except Sundays and 
holy-days) between nine and twelve in the forenoon, 
and two and five in the afternoon, for the diſpatch of 
buſineſs, and ſhall make ſearches concerning all memo- | 
rials regiſtred as aforeſaid, and give certificates concern= 
ing the ſame, if required. 

Sed. 13. Such Regiſter {fall be allowed for the entry 
of every memorial 15. in caſe the ſame do not exceed 
200 words ; but if ſuch memoria} exceed, then aſter the 
rate of 6d, an hundred for all the words above the firſt 
200 ; and the like fees for the like number of words 
contained in every certificate or copy, and for every 
ſearch 1 s. 

See?. 14. If any ſuch Regiſter, or his deputy, negleRt 
his duty, or commit or ſuffer any undue or fraudulent 
practice in the office, and be thereof convidt, ſuch Re- 
giſter ſhall forfeit his office, and pay treble damapes with 
coſts to every perſon injured thereby, 'to be recovered in 
any of her Mijeſty's courts at 1/e/lminſter, 

See?. 15. The perion, nomivated upon the death of any 
Regiſter to execute the office Curing the time the ſame 
ſhall be vacant, ſhal} take the oath appointed to be takeri 
by ſuch Regiſter and his deputy, before two juſtices of 
peace ; and if ſuch perſon be convicted of any neyleCt, 
miſdemeanor or fraudulent practice, he ſhall pay treble 
damages, with full coſts, to every perſon injured, to be 
recovered as aforeſaid. 

Se. 16. This aCt ſhall not extend to any copyhold 
eſtates, or to any leaſes at a rack-rent, or to any leaſe 
not exceeding 21 years, where the aQual poſſeſſion goeth 
along with the leaſe, 

Sed?. 17, Where there are more writings than one for 
perfeiing any conveyance which concern the ſame lands, 
it ſhall be a ſufficient memorial and regiſter thereof, if 
all the lands, and the pariſhes, townſhips, hamlets or 
extraparochial places, where the ſame lie, be once named 
in the memorial, regiſter and certificate, of any one of 
the deeds ; and the dates of the reſt of the deeds relating 
to the ſaid conveyance, with the names and additions of 
the parties and witneſſes, and the places of their abodes, 
be ſet down in the memorials, regiſters and certificates of 
the ſame, with a reference to the deed whereof the me- 
morial expreſſes the parcels, and direfions to find the re- 
giſtring the ſame. 

Sed. 18. A memorial of ſuch deeds and wills, as 
ſhall be made or publiſhed in London, or in any other 
place not within forty miles of the Weft-riding, which 
may affect lands in the Weſt-riding, ſhall be regiftred, in 
caſe an affidayit ſworn before one of the judges at J//7- 
minſter, or a Maſter in Chancery, be brought with the 
memorial to the Regiſter, wherein one of the witneſics 
to ſuch deeds ſhall ſwear he ſaw the ſame executed, and 
the memorial {igned and ſealed, or wherein one of the 
witneſſes to the memorial of any will ſhall ſwear he ſaw 
ſuch memorial ſigned and ſealed ; and the ſame ſhall be a 
ſufficient authority to the Regiſter to give a certificate of 
the regiſtring ſuch memorial ; which certificate ſigned by 
the Regiſter ſhall be evidence of the regiſtries. 

Sed. 19. If any perſon ſhall forge or counterfeit any 


ſuch memorial or certificate, and be thereof convicted, 


ſuch perſon ſhall incur ſuch penalties as by 5 Eliz. cap. 


-14. are impoſed upon perſons for forging or publiſhing of 


falſe deeds, whereby the freehold of any perſon may be 
moleſted ; and if any perſon ſhall forſwear himſelf before 
the Regiſter, or before any Judge or Maſter in Chan- 
cery,-in the caſes aforeſaid, and be thereof convicted, 
ſuch perſon ſhall incur the fame penalties as if the oath 
had been made in any of the courts at //:/imin/ter. 

$2. 20. Memorials of wills regiftred within fix months 
after the death of the deviſor dying within England, 
FVales, and Berwick, or within three years after the»death 
of every deviſor dying upon or beyond the ſeas, ſhall be 
effeftual. 

See2. 21. In cafe the perſons intereſted in the lands devi- 
ſed, by reaſon of the conteſting ſuch will or other inevitable 
difficulty, without theie wilful neglect, ſhall be Jifabled 
to exhibit a memorial within the times limited, in ſuch 


7K caſe 
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ſors, was often neglefed or delayed ; and as often the 
biſhops complained thereof. This appears in Ordericus 
Vitalis, lib. 10. and in many other writers in thoſe days. 
Nealrgagh, lib. 3. cap. 26. tells us, they complained 
againſt Henry 2. for that Epiſcopatus vacantes & provent- 
entia perciperet commoda, diu vacare voluit, & ecclefiaſlicts 
pa uſibus applicanda in fiſcum redegit. So in Malmſbury, 
ib. 1. de Geft. Pontificum, pag. 285. 

Regalia facere, Is to do homage or fealty when he is 
inveſted with the regalia, viz. Regalia pro more i/tius tem- 
oP faciens principi 7 Calerd. Ottobris Cantuarie aſſedit. 

almſbury, de Geſtis Pontificum, pag. 219. de Anſelmo. 

Regard, (Regardum and Rewardum, Fr. Regard, i. 
Aſpeaus, Reſpeftus ) Signifies generally any care or diligent 
reſpec ; yet it hath alſo a ſpecial acceptation, wherein it 
is only uſed in matters of the foreſt ; and there two ways, 
one for the office of regarder, the other for the compaſs of 
the ground belonging to that office. Crom. Fur. fol. 175, 
199. Touching the former, ſee Manwood in his Fore/t- 
laws. Part 1. pag. 194, & 198. And touching the ſecond 
fignification, the compaſs of the regarder's charge is the 
whole foreſt, that is, all the ground which is parcel of 
the foreſt ; for there may be woods within the limits of 
the foreſt, that are no parcel thereof, and thoſe are with- 
out the regard. Manwood, part 2. cap. 7. num. 4. anno 
20 Car. 2. c. 3. t 

Regardant, (Fr. ſeeing, marking, vigilant) As a vi- 
lain regardant was called regardant to the manor, becauſe 
he had the charge to do all baſe ſervices within the ſame, 
and to ſee the ſame freed of all things that might annoy it. 
Co. on Lit. fol. 120. This word is only applied to a v- 
lain or nief, yet in old books it was ſometimes attributed 
to ſervices, 161d. | | 

Kegarder, ( Regardator, from the French regardevr, 1. 
ſpefator,) Signifies an officer of the foreſt, Cromp. 7u- 
ri/d. fol. 153. where it is thus defined. A regarder is an 
officer of the foreſt, appointed to ſuperviſe all other offi- 
cers, and was ordained in the beginning of King Henry 
the Second's days. Mamwoed thus deſcribes him, A re- 
garder is an officer of the King's foreſt, who is ſworn to 
make the regard of the foreſt, as the ſame hath been uſed 
to be made heretofore : And alſo to view and inquire of 
all the offences or defaults of the foreſters, and of all other 
officers of the King's foreſts concerning the execution of 
their offices. | This officer may be made either by the 
King's letters patent, or by any one of the King's juſtices 
of the foreſt, at his diſcretion, in the general Eyre, or at 
ſuch time as the regard is to be made by virtue of the 
King's writ directed to the ſheriff of the county for that 
purpoſe. More particulars of the regarder's office, how 
he is choſen, and the form of his oath, ſee in Manwoed, 
pag. 188, 192, 195, 207. | | 

Rene inconſulto, Is a writ iſſued from the King to the 


| Judges, not to proceed in a cauſe which may prejudice 


the King, until he is adviſed. King James I. granted the 
office of ſuperſedeas in C, B. to one Mitchel, and there- 
upon Brownlow, Chief prothonotary, brought an aſliſe 
againſt him; and the defendant JZitche! obtained the 
King's writ to the judges, reciting the grant of this office, 
commanding them not to proceed Rege inconſulto : And it 
was argued againſt the writ, that the court might proceed, 
becauſe the writ doth not mention that the King had a 
title to the thing in demand, nor any prejudice which 
might happen to the King if they ſhould proceed : the 
cauſe was compromiſed, Moor 844. A Rege inconſulto 
may be awarded not only for the party to the plea, but 


upon ſuggeſtion of a ſtranger, on cauſe ſhewn that the 


King may be prejudiced by the proceeding, &c. TFenk, 
Cent. 97. See 18 Vin. Abr. 275—280. | 

Regio aſſenſu, Is a writ whereby the King gives his 
royal aſſent to the eleCtion of a biſhop or abbot. * Reg. 
Orig. fel. 294. 6 pr | 

Regiſter, ( Regi/rarius,) The writer and keeper of a 
regiſter ; ir Lat. regi/trarium, Regiſter is alſo the name 
of a book, wherein are expreſſed moſt of the forms of 
writs uſed at the Common law, called the Regi/fler of 
zwrits, or of the Chancery : Of which thus Spelman ; Codex 
dicitur quo brevia Regia, tam originalia quam judicialia 
formularum inſcribuntur ; hujus codicis meminat. Weſtm. 2. 


| cap. 24 & 25. This Regifter is one of the mo 
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| anci 
books of the C ij Lent 
fat 4 F tne Common law, according to Coke 6 Lit. 


Regiſter of the pariſh church, ( Regifrum ct, 


rochialis,) Is that wherein baptiſms, marriages and Ye "rh 
are in each pariſh every year orderly regiſtred ; which 2M 


inſtituted by the Lord Cromwell in Sz 
while he Wd Vicar General to Kin y malig 11 
_ S002 27. 
egiſter | be kept of marriages, burials . 
tenings, 6 & 7 ll. 3. c. 6. feet. 24. 7 3 0 
c. 35. on 5, RE wa c. 12. ſef?, 10, P 
irections for keeping a regiſter of all pari ; 
fants within the bills of Staley. 2 Geo, pine ano 4 
Regiltry, ( Regiſtrum, from an old French word gifter 
l. 77 lecto reponere, ſuo loco conſlituere, ) Is proper] &% 
ſame with repoſitory, a place where any thing is laid u : 
and from hence publick books, in which various thinss 
are inſerted, are properly termed regiſters ; and accvny. 
ingly the office, books and rolls, wherein the proceedin , 
of the Chancery, or any ſpiritual court are recorded 
called by this name. See Nicholſon's Engliſh 
part 3. pag. 83. 

Regiſtry of deeds, The regiſtring of deeds and in- 
cumbrances is a great ſecurity of titles to purchaſers of 
lands, and to mortgagees ; and the following a&ts have 
been for that purpoſe. Stat. 2 Ann. co, 4. ſei. A 
memorial of all deeds and conveyances, which after the 
29th of September 1704. ſhall be made, and of all wills 
in writing, where the deviſor ſhall die after the faid 6a; 
concerning any lands or hereditaments in the W eſt-riding 
of the county of York, may at the eleCtion of the partics 
concerned, be regiſtred ; and every deed or conveyance 
that ſhall, after any memorial is ſo regiſtred, be made of 
the lands comprized in ſuch memorial, ſhall be adjudged 
fraudulent and void againſt any ſubſequent purchaſor or 
mortgagee for valuable conſideration, unleſs ſuch memc- 
rial thereof be regiſtred before the regiſtring of the me- 
mortal of the deed or conveyance under which ſuch {ub- 
{equent purchaſor or mortgagee ſhall claim ; and every de- 
viſe by will of lands contained in any memorial fo re- 
giftred, that ſhall be made after the regiſtring of ſuch me- 
morial, ſhall be adjudged fraudulent and void againſt any 
ſubſequent purchaſor or mortgagee, &c. unleſs a memorial 
of ſuch will be regiſtred. 
 Sef?. 2. One publick office for regiſtring ſuch memo- 
rials ſhall be kept in J/akefield, to be executed by a fit 


4 are 


perſon elected, or his ſufficient deputy, to continue 1n the 


laid office ſo long as he ſhall or will demean himſelf therein. 

Sea. 3. All eleQions of a regiſter ſhall be by balloting, 
V1Z, all the freeholders that have freehold within the 
Weſt-riding, of the yearly value of 100 /. (to be deter- 
mined by the oath of the elector before the ſcrutators) 
ſhall be electors of the 'regiiter ; and the juſtices of peace 
for the Weſt-riding, or any five ſuch juſtices appointed by 
them, ſhall be ſcrutators of the. ballot, who ſhall in the 
preſence of the electors, place glaſs veſſels, into which 
each elector ſhall put open paper, containing the name of 
ſuch perſon as he approves of to be regiſter ; which pa- 
pers ſhall be taken out in the preſence of the ſcrutators, 
and the names of every perſon therein ſhall be tranſcribed 
in columns, with the number of their eleors, and the 
ſame ſhall be read over in the hearing, and fixt up in the 
view of the electors, and the perſon upon whom the ma- 
jority ſhall fall, ſhall be regiſter. 

Set. 5. As often as the office ſhall become vacant, 
the juſtices of peace at the quarter-ſefſions next alter 
ſuch vacancy ſhall declare the vacancy, and by order of 
ſeſſions appoint a time within one calendar month, and 
above three weeks, enſuing the end of ſuch ſeffions, tor 
the eleQtors to aſſemble at I/akefield, to chuſe a perion 


conſtables of the ſeveral] wapentakes, who ſhall publiſh 
the ſame in ful] market in every market town on the next 
ronoapgrd and affix the ſame in the moſt publick place 
there. 

Se. 6. Upon the death of any ſuch be and un- 


til another ele&ion, the executors and adminiſtrators * 
t2e 


| 


g Henry the Eighth, 


Library, | 


to ſupply the vacancy ; and the clerk of the peace ſhall | 
cauſe copies of ſuch order to be delivered to the chict 
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the regiſter deceaſed, together with the ſureties for the ſaid | 
regiſter, ſhall appoint a perſon to execute the office, for 
whoſe demeanor the ſecurity ſhall be anſwerable. 

Seet. 7. All memorials ſhall be in writing in vellum or 

rchment, and direQed to the Regiſter z and in caſe of 
deeds and conveyances ſhall be under the hand and ſeal 
of the grantor or grantees, their guardians or truſtees, at- 
teſted by two witneſſes, one whereof to be one of the 
witneſſes to the execution of ſuch deed ; which witneſs 
ſhall upon oath before the Regiſter prove the ſigning and 
ſealing of the memorial, and the execution of the deed 
mentioned in ſuch memorial ; and in caſe of wills, the 
memorials ſhall be under the hand and ſeal of one of the 
deviſees, his guardians or truſtees, atteſted b two wit- 
nefſes, one whereof ſhall prove the ſigning and ſealing of 
ſuch memorial. ; 

$2. 8. Every memorial of any deed or will ſhall con- 
tain the day of the month and year when ſuch deed or 
will bears date, and the names and additions of all the 
arties to ſuch deed, and of the deviſor of ſuch will, and 
of all the witneſfles and the places of their abode, and ſhal] 
mention the lands and hereditaments contained - in ſuch 
deed or will, and the names of all the pariſhes, town- 
ſhips, hamlets, precin&ts or extraparochial places, where 
ſuch lands are, in ſuch manner as the ſame are mention- 
ed in ſuch deed or will ; and every ſuch deed and will, or 
probate of the ſame, of which ſuch memorial is to be re- 
oiſtred, ſhall be produced to the Regiſter at the time of 
entring ſuch memorial, who ſhall indorſe a certificate on 
ſuch deed and will, or probate thereof, and mention the 
day, hour and time on which ſuch memorial is entred, ex- 
preſſing alſo in what book, page and number the fame 1s 
entred ; and the Regiſter ſhall ſign the certificate ſo in- 
dorſed, which ſhall be allowed as evidence of ſuch Re- 
iſtries in a!l courts of record ; and every page of ſuch 
Rexifizr-books, and every memorial that ſhall be entred, 
ſhall be numbred, and the day of the month, and the 
year and hour, or time of the day, ſhall be entred in the. 
margins of the Regiſter-books and of the memorial ; and 
ſuch Regiſter ſhall keep an alphabetical calendar of all 
pariſhes, extraparochial places and townſhips, within the 
Weſt-riding, with reference to the number of every me- 
morial that concerns lands in ſuch pariſh, &c. and of the 
names of the parties; and ſuch Regiſter ſhall duly file 
every ſuch memorial in order, as the ſame is brought to 
the office, and enter the memorials in the order that they 
ſhall come to hand. 

$4, 9. Such Regiſter, before he enter upon the office, 
ſhall be ſworn before the juſtices of peace, or three of 
them, that ſhall be preſent at his election, in theſe 
words, 


OU Fall truly and faithfully gab and execute 

the office and duty that is direfted and required by 
aft of parliament, in regi/tring memorials of deeds, convey- 
arces and wills, within the IW:/t-riding of the county of 
York, fo long as you fhall continue in the ſaid office ; and 
that you have not given nor promiſed, direttly or indtrettly, 
mr authorized any perſon to give or promiſe any money, gra- 
tuity or reward whatſoever, for procuring, or obtaining the 


od office for you : So help you God. 


Se. 10. When the Regiſter ſhall appoint any deputy, 
ſuch deputy ſhall take the oath before two juſtices of 
peace ; and every Regiſter, at the time of his being ſworn, 
ſhall enter into a recognizance with two ſureties, to be 
approved of by five juſtices of peace preſent at his elec- 
tion, by writing to be +, py at the next quarter-ſefſions, 
of the penalty of 20007. to her Majeſty, to be taken by 
the (ame juſtices that approved of his ſecurity, conditioned 
for his true and faithful performance of his duty in the 
execution of his office ; the ſame to be tranſmitted by the 
Juſtices within one month into the office of her Majeſty's 
Remembrancer of the Exchequer. | 

Se. 11, When any Regiſter ſhall die or ſurrender, and 
within three years from ſuch death or ſurrender no miſbe- 
haviour appear to have been committed by ſuch Regiſter, 

e recognizance ſha]l become void, 


Var. Il. 
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$2. 12. Such Regiſter, or his deputy, ſhall give due 


attendance at his office every day (except Su tore and: 


holy-days) between nine and twelve in the forenoon, 
and two and hve in the afternoon, for the diſpatch of 
buſineſs, and ſhall make ſearches concerning all memo- 
rials regiſtred as aforeſaid, and give certificates concern= 
ing the ſame, if required, 

Sed. 13. Such Regiſter {Mall be allowed for the entry 
of every memorial 15s. in caſe the ſame do not exceed 
200 words ; but if ſuch memorial exceed, then aſter the 
rate of 64, an hundred for all the words above the firſt 


200 ; and the like fees for the like number of words - 


contained in every certificate or copy, and for every 
ſearch Is. 

See. 14. If any ſuch Regiſter, or his deputy, negle& 
his duty, or commit or ſuffer any undue or fraudulent 
practice in the office, and be thereof convict, ſuch Re- 
giſter ſhall forfeit his office, and pay treble damapes with 
coſts to every perſon injured thereby, to be recovered in 
any of her Majeſty's courts at Te/lminſter. 


See?. 15. The perion, nomivated upon the death of any 


Regiſter to execute the office during the time the ſame 
ſhall be vacant, ſhall take the oath appointed to. be taker 
by ſuch Regiſter and his deputy, before two juſtices of 
peace ; and if ſuch perſon be convicted of any neglect, 


miſdemeanor or fraudulent praCtice, he ſhall pay treble 


damages, with full coſts, to every perſon injured, to be 
recovered as aforeſaid. 

Sed?. 16. This act ſhall not extend to any copyhold 
eſtates, or to any leaſes at a rack-rent, or to any leaſe 
not exceeding 21 years, where the actual poſſeſſion goeth 
along with the leaſe, | 

Sed?. 17, Where there are more writings than one for 
perfeQing any conveyance which concern the ſame lands, 
it ſhall be a ſufficient memorial and regiſter thereof, if 
all the lands, and the pariſhes, townſhips, hamlets or 
extraparochial places, where the ſame lie, be once named 
in the memorial, regiſter and certificate, of any one of 


the deeds; and the dates of the reſt of the deeds relatin 


to the ſaid conveyance, with the names and additions of 
the parties and witneſſes, and the places of their abodes, 
be ſet down in the memorials, regiſters and certificates of 
the ſame, with a reference to the deed whereof the me- 
morial expreſſes the parcels, and direfions to find the re- 
giſtring the ſame. 

Set. 18. A memorial of ſuch deeds and wills, as 
ſhall be made or publiſhed in London, or in any other 
place not within forty miles of the Weft-riding, which 
may affect lands in the Weſt-riding, ſhall be regiſtred, in 
caſe an affidayit ſworn before one of the judges at J/:/7- 
minſter, or a Maſter in Chancery, be brought wich the 
memorial to the Regiſter, wherein one of the witneſics 
to ſuch deeds ſhall ſwear he ſaw the ſame executed, and 
the memorial ſigned and ſealed, or wherein one of the 
witneſſes to the memorial of any will ſhall ſwear he ſaw 
ſuch memorial ſigned and ſealed ; and the ſame ſhall be a 
ſufficient authority to the Regiſter to give a certificate of 
the regiſtring ſuch memorial ; which certificate ſigned by 
the Regiſter ſhall be evidence of the regiſtries. 

Set. 19. If any perſon ſhall forge or counterfeit an 
ſuch memorial or certificate, and be thereof nobine Fae f 
ſuch perſon ſhall incur ſuch penalties as by 5 Eliz. cap. 
14. are impoſed upon perſons for forging or publiſhing of 
falſe deeds, whereby the freehold of any perſon may be 
moleſted ; and if any perſon ſhall forſwear himſelf before 
the Regiſter, or before any Judge or Maſter in Chan- 
cery,>in the caſes aforeſaid, and be thereof convicted, 
ſuch perſon ſhall incur the fame penalties as if the oath 
had been made in any of the courts at 1/:/{min/ter. 

Se. 20. Memorials of wills regiftred within fix months 
after the death of the deviſor dying within England, 
Iales, and Berwick, or within three years after thexdeath 
of every deviſor dying upon or beyond the ſeas, ſhall be 
effetual. - 

Sef?. 21. In cafe the perſons intereſted in the lands devi- 
ſed, by reaſon of the conteſting ſuch will or other inevitable 
difficulty, without theis wilful neglect, ſhall be Jifabled 
to exhibit a memorial within the times limited, in ſuch 
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caſe the regiſtry of the memorial within ſix months after 
their attainment of ſuch will, or a prebate thereof, or 
removal of the impediment, ſhall be ſufficient. 

Se. 22. No member of parliament ſhall be capable 
of being choſen Regiſter, or of executing the office, nor 
ſhall any Regiſter or his deputy be capable of being choſen 
a member, F i | 

Se&. 23. This act ſhall be a publick aft. 

In a caſe between purchaſers of lands in Yorkſhire, 
where the ſecond purchaſer having notice of the firit 
purchaſe, but that it was not regiltered, went on and 
purchaſed the ſame eſtate, and got his purchaſe regiiter- 
ed, yet it was decreed, that having notice of the firſt 
purchaſe, tho? it was not regiitered, bound him, and that 
getting his own purchaſe fir{t regiſtered was a fraud ; the 
deſign of thoſe aCts being only to give parties notice, 
who might otherwiſe, without {uch regiſtry, be in dan- 
ger of being impoſed on by a prior purchale or mortgage, 
which they ate in no danger of when they have notice 
thereof in any manner, tho' not by the regiſty. Decreed 
by my Lord Chancellor King. Abr. Eq. Caſes 358. pl. 
12. Blades v. Blades. 

Stat. 5 Ann. c. 18. ſeft. 1. All bargains and ſales of 
lands within the ſaid Weft-riding, inrolled before the 
Regiſter in the publick office at //atefie/d, ſhall be et- 
feftual, accordirg to the act 27 7. 8. c. 16. and the Re- 
oiſter or his deputy, (together with one juſtice of peace) 
{ſhall have power to take the acknowledgment of the 
bargainors ; and ſhall inroll ſuch bargains and fales ; and 


. indorſe a certificate on ſuch bargains and ſales, of the 


times of inrolling, and ſign the fame ; and the rolls 
thereof ſhall keep in the publick office upon record a- 
monegſt the memorials of deeds, | 
Se. 2, Deeds of bargain and ſale fo inrolled, and co- 
pies of tne inrolment thereof, ſhall be allowed in all courts 


* as ſufficient evidence, as bargains and ſales inrolled in the 


courts at I/e/tmin/ter. 
Se. 3. Such inrolment of ſuch deed in the Regiſter- 


- office ſhall be deemed the entering of a memorial thereof. 


Se. 4. No judgment, ſtatute: or recognizance (other 
than ſuch as ſhall be entered into in the name and upon 
the proper account of her Majeſty) ſhall affe&t any land 
in the Weſt-riding, but only from the time that a me- 
morial of ſuch judgment, &c. ſhall be entered at the 
Regiſter-office, expreſſing, in caſe of ſuch judgment, the 
names of the plaintifls, and the names and additions 
therein of the defendants, ' the ſums recovered and the 
time of ſigning; and in caſe of ſtatutes and recogni- 
zZances, expreſſing the date of ſuch ſtatute or recogni- 
zance, the names and additions of the cognizors and cog- 
nizees, and for what ſums, and before whom the fame were 
acknowledged ; and the party ſhall produce and leave 
with the Regiſter to be filed, a memorial of ſuch judg- 
ment, ſtatute or recognizance, ſigned by the proper otficer, 
together with an affidavit ſworn before one of the judges 
at H/eſtminſler, or a maſter in Chancery, that ſuch me- 
morial was duly figned ; which memorial ſuch officer is 
required to give ſuch plaintiffs or conuzees, or their exe- 
cutors or adminiſtrators or. attorney, they paying 1 5. 

Sect. 5. The Regiſter ſhall make an entry, and if re- 
quired give a certificate under his hand, tellified by two 
witneſles, of ſuch memorial of any judgment, ſtatute or 
recognizance, and therein mention the day on which ſuch 
memorial is regiſtered, expreſſing in what book, page and 
number. 

S:. 6. The recognizance entered into by the Re- 
giſter for the faithful performance of his duty ſhall ſtand 
a ſecurity, as well for the due inrolment._ and fafe keep- 
ing of the inrolments of all bargains and fales inrolled 


before the Regiſter, as for the faithful performance of his 


duty in the execution of the office of Regiſter. 

See. 7. "The Regiſter ſhall be allowed for inrolling 
every ſuch bargain and fale and memorial, and for cer- 
tificates, copies and ſearches, like fees as for the entering 
memorials of deeds and wills, 6c. 

Set, 8. If any perſon ſhall forge or counterfeit any 
entry of the acknowledgment of any bargainor in ſuch 
bargain and fale, or any ſuch memorial, . certificate or in- 
dorſemcnt, as herein mentioned, and be thereof convi- 


K-00 
ed, ſuch perſon ſhall incur ſuch penalties as in «4 £0 
5 Eliz. cap. 14. are impoſed for Corging or able 
of falſe deeds, whereby the freehold of any perſon ma 5 
moleſted ; and if any perſon ſhall forſwear himſelf be 
fore the Regiſter, or before any judge or maſter in Chin 
cery in the caſes herein mentioned, and be thereof i 


victed, ſuch perſon ſhall incur the ſame lti 
the oath had been made in any of the coun "5 W 


con- 
as if 


ex. aha 
Seat. 9. All certificates re 


quired by this a&; or by th 
act 2 Ann. cap. 4. to be given by the Regiſter in ak of 
ſearches, ſhall be ſigned by the Regilter or his deputy, in 


the preſence of two perſons, who ſhall ſet their names 
as witnefles, 

Set. 10 In caſes of mortgages, judgments, ſtatutes 
and recognizances;z if a certificate ſhall be brought to 
the Regiſter, ſigned by the mortgagors and mortgagees 
plaintifts and defendants, cognizor and cognizees reſpec= 
tively, their executors, adminiſtrators or aſhgns, and at- 
teſted by two witneſles, whereby it ſhall appear, that all 
monies due have been paid in diſcharge thereof ; which 
witneſs ſhall upon oath before the ſaid Regiſter prove 
ſuch monies to be ſatisfied, and that they ſaw ſuch cer- 
tificate ſigned ; the Regiſter ſhall make an entry in the 
margins of the regiſter-books, againſt the inrolment of 
{uch mortgage, or regiſtry of the memorial thereof, and 
againtt the regiſtry of ſuch judgment, ſtatute or recog- 
n1Zance, that ſuch mortgage, &c. was ſatisfied, and ſhall 
file ſuch certificate upon record in the office. 

Szet, 11, If any judgment, ſtatute or recognizance, 
be regittered within thirty days after the acknowledzment 
or ſigning thereof, all the lands that the defendant or 
cognizor had at the time of ſuch acknowledgment' cr 
ſigning, ſhall be bound. 

Sect. 12. This act ſhall be a publick a, 

Stat. b Ann. c. 35. /.1. A memecrial of all conveyan- 
ces, which after the 29th of September 1708. ſhall be made, 
and of all wills where the deviſor ſhall die after the ſaid 
29th of September, concerning, and whereby any lands 
in the Eaſt-riding of the county of York, or in the town 
and county of Kingſton upon Hull, may be affected, may 
be regiſtered ; and every ſuch deed ſhall be adjudged frau- 
dulent againſt any ſubſequent purchaſer or mortgagee for 
valuable conſideration, unleſs ſuch memorial. be regiſter= 


ed, before the regiſtering the memorial of the deed un- 


der which ſuch ſubſequent purchaſer or mortgagee ſhall 
claim ; and every ſuch deviſe by will ſhall be adjudged 
fraudulent againſt any ſubſequent purchaſer or mortgagee 
for valuable conſideration, unleis a memorial of fuch 
will be regiſtered as is herein directed. 

$:. 2. One publick office for regiſtering (at the pub- 
lick charge of the Eaſt-riding, to be raiſed by the jultices 
of peace at their quarter-ſeflions, in ſuch manner as they 
are impowered to raiſe money for the repairs of county 
bridges) ſhall be eſtabliſhed at Beverley. 

This att contains other direftions to the ſame effe#t, 9s 
the afts 2 Ann. cap. 4. and 5 Ann, cap. 18. with the fel- 
lowing additions. | : 

Se, 3o. In all deeds of bargain and fale inrolled in 
purſuance of this a&t, whereby any eſtate of inheritance 
in fee-ſimple is limited to the bargainee and his helrs, 
the words grant, bargain and ſell, ſhall amount to, and 
be conſtrued to be, expreſs covenants to the bargaine®, 


| his heirs and aſſigns, from the bargainor, for himlelf, his 


heirs, executors and adminiſtrators, that the bargainor, not- 
withſtanding any ac done by him, was at the time of the 
execution of ſuch deed ſeiſed of the hereditaments thereby 
granted, bargained and fold, of an indefeafible eſtate in 
fee-ſimple, free from all incumbrances (rents and ſervices 
due to the lord of the fee only excepted) and for quiet 
enjoyment thereof againſt the bargainor, his heirs an 

aſſigns, and all claiming under him, and alſo further 
aſſurance thereof to be made by the bargainor, his hers 
and affigns, and all claiming under him ; unleſs the ſamC 
ſhall be reſtrained by expreſs words contained in ſuch deed, 
and the bargainee, his heirs, executors, adminiſtrators and 
aſſigns, may in any a&tion aſſign breaches thereupon, 3 


they might do in cale ſuch covenants were expreſsly 
inſerted. Bt | $a 
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6-2. 31. Every leaf of the regiſter-books and inrol- | $:2.. 14. The damages to be forfeited by any ſuch Re- 
ment-books ſhall be ſigned by two juſtices of peace ap- | giſter, for any neglect, miſdemeanor or fraudulent prac- 
nted by the juſtices at their quarter ſeflions, and an tice, ſhall be recovered in her Majeſty's courts at Ve/t- 
entry thereof ſhall ” mo moy time pos _ oy ”y Fol P ; : | 
the peace of the ſaid riding in the order-boo {1 he following ſcion is to the ſame effec as ſeR. 10. 
_ lone, and figned by the juſtices that ſhall ſign | the faid a7 2 p Ea Ce & my 10 
the regiſter-books and inrolment-books; and a like en- | Sed. 16, In caſe of mortgages, if a certificate ſhall bg 
ry ſhall be made upon record and figned, of the num- | brought to the Regiſters, ſigned by the mortgagees, 6c. 
her of the books and how marked, and how many pages | that all monies due upon ſuch -mortgage have been paid, 
exc of them contains in the Regiſter office. &c. the Regiſters ſha!l make an entiy in the margins of 
' $28. 34- Bll the claules in this act concerning the | the regiſter-books, that ſuch mortgage was fariahed, as 
Falt-riding, and the town of Ang/lon upon Hull, and | 7 fect. 10. of the ſaid aft of 5 Ann. c. 18, 
not contained in the acts 2 Ann. cap. 4 and 5 Ann. 638, Sect, 17. This aCt ſhall not extend to any copyhold 
ſhall extend unto all lands within the Welt-riding (the eſtates, or to any leaſe, at rack rent, or to any leaſe not 
mortgage or purchate whereof ſhall exceed 50 /.) as et-| exceeding 21 years, where the aCtual poſſeſſion goeth 
feually as if the fame were inſerted in the ſaid acts, along with the leaſe; or to any of the chambers in Ser= 
Stat. 7 Aun. cap. 20. ſeft. 1, A memorial of all con- | jeants-[nn, the inns of court, or inns of Chancery, 
yeyances, which after the 29th of September 1709. ſhall | The ret of this att is towthe ſame effet? as ſet. 4, 5. of 
bx made, and of al] wills where the deviſor ſhall die after | the ſaid af? 5 Ann. c. 18. and lect. 22, 21. of the ſaid af 
the faid day, concerning any lands in the county of 47:4- | 2 Ann, c. 4. | 
deſex, may be regiſtred;' and every ſuch conveyance | Stat, 8. Geo. 2, cap. 6. /[et., 1. A memorial of all 
ſhall be adjudged fraudulent againſt any ſubſequent pur- | deeds and conveyances, which aſter the 29th of September 
chaſer or mortgagee for valuable conſideration, unleſs | 1736. ſhall be made, and of all wills where the devifor 
ſich memorial thereof be regiſtered before the regiſtering | ſhall die after the ſaid day, and of all judgments, ſta- 
of the memorial of the deed under which ſuch ſubſe- | tutes and recognizances (other than ſuch as ſhall be en- 
quent purchaſer or mortgagee ſhall claim z and every ſuch | tred into in the name and upon the account of his Ma- 
deviſe by will ſhall be adjudged fraudulent again{t any jelty) which ſhall be obtained or. entred into after the 
ſubſequent purchaſer or mortgagee for valuable conli- | faid day, whereby any lands in the North-riding of York- 
deration, unleſs a memorial of ſuch will be regiſtered, ſhire may be affected, may be regiſtted, and every ſuch 
22, 2. One publick office for regiſtering ſuch memo- | deed or conveyance, judgment, &c. ſhall be adjudged 
rials ſhall be erected in manner following, viz. The clerk | fraudulent againſt any ſubſequent purchaſer or .mort- 
of inrolment, in Chancery for Middleſzx, the Chief clerk | gagee, plaintiff or cognizee, upon valuable conſideration, 
to inrol Pleas in the Queen's Bench, the clerk of the | unleſs ſuch memorial thereof be regiſtred, before! the re- 
warrants in the Common Pleas, and the Queen's remem- | giſtring of the memorial of the deed or conveyance, 
brancer or his deputy in the Exchequer ſhall be the Re- | judgment, &c. under which ſuch ſubſequent purchaſer 
viſters or maſters of the office, and ſhall appoint one or | or mortgagee, plaintiif or cognitee, ſhall claim; and 
more perſons, for whom they ſhall be accountable, to be | every ſuch deviſe by will ſhall be adjudged yoi+againft a 
their deputies ; which Regiſters ſhall perform all things | ſubſequent purchaſer or mortgagee, plaintiff or cognilee, 
intended by this a&t in ſome office near the Inns of court | upon valuable conſideration, unlels a memorial of ſuch 
or Chancery ; and the faid Regiſters ſhall preſent ſuch | will be regiſtred, 
deputies to the Lord Chancellor, the Chief juſtice of the Set. 2. One publick office for regiſtring ſuch memo- 
Queen's Bench, the Chief juſtice of the Common Pleas, | rials, ſhall be eftablſhed at ſuch market town, as the 
and the Chief baron of the Exchequer, to be by three | juitices of the peace ſhall adjudge to be the neareſt ro the 
of them approved of before ſuch deputies ſhall enter | center of the north-riding, to be managed as in ſed7. 24. of 
upon the execution of the office; and ſuch deputies may | the faid act of 2 Ann, 
be diſplaced by the Lord Chancellor, the Chief juſtices, | The following twelve ſections are to the ſame effect as ſet. 
and Chief baron, or any three of them, by writing; | 2- "tor faid act of 6 Ann. and fect. 3, 5, 8, 10, 15g 
and the Lord Chancellor, the two Chief Juſtices and | 7, 8, 18, 17, 20, 21. 4 the ſaid act of 2 Ann, C. 4. 
Chief baron, or any three of them, ſhall have power to| Sect. 17. In caſes of concealment of any will, no 
make rules and orders for the government of the ſaid | purchaſer for valuable conſideration, nor any plaintiff in 
office. | any judgment, or cogniſee of any ſtatute or recognizance, 
' $28. 3. Every ſuch Regiſter, before he enter upon the | ſhall be defeated by any title devifed by ſuch will, unleſs 


execution of the office, ſhall be ſworn before the Lord | the will be actually regiſtred within three years after the 

Chancellor, the Chief Juſtices and Chief baron, or one | death of the deviſor, | | 

of them, as in 2 Ann. cap. 4. The two following ſections are to the ſame effect as ſeQ. 4, 
822. 4. If ſuch perſon appointed Regiſter ſhall be con- | 6. of the ſaid act of 5 Ann. c. 18, 

vited of any negle&t, miſdemeanor or fraudulent prac- | Sect. 21. Bargains and fales of lands within the 

tice, in the office, he ſhall be liable to pay treble dama- | North-riding, which ſhall be inrolled. by the Regiſter, 

ges, with full coſts to every perſon injured, ſhall - be as effectual as it the ſame had been inrolled ac- 
The frve following ſeftions are to the ſame effeft as ſeRt. | cording to the act of 27 Hen. 8. cap. 16. And one juf- 

> 8, 17, 20, 21, of the ſaid aft 2 Ann. C. 4. tice of peace ſhall have power to take the acknowledg- 


$2. 10. In caſe of concealment or ſuppreflion of any | ment of the bargainors ; and the Regiſter ſhall inrol all 
will or deviſe, purchaſers ſhall not be diſturbed, unleſs | ſuch bargains and tales, and ſhall indorſe a certificate of 
the will is aQtually regiſtered within five years after the | the times of inrolling, as in ſect. 1. of the faid act © 


death of the deviſor. 5 Ann. | ; ws 
The two fallowing ſeftions are to the ſame effef? as ſet. | Sect. 22. Any perſon claiming title to any beredita- 
12, 13, of the ſaid aft of 2 Ann. C. 4. ments in the North-riding, may regifter at full length in 


See. 13. Each of the Regiſters or maſters, at the time | the faid office, any deeds, wills or conveyances, under 
of his being ſworn into the office, ſhall enter into a re- | which ſuch title ſhall be claimed ; and which ſhall be 
Cognizance with ſureties (to be approved of by the Lord | made, and in caſe. of wills, where the: deviſor ſhall 
Chancellor, the Chief juſtices and Chief baron, or any | die, after the ſaid 29th of September, 1736. and the faid 
one of them) of the penalty of 2000 /. unto her Majeſty, | Regiſter is authoriſed to inrol ſuch deeds, wills and con- 
to be taken by one of the Chief juſtices, conditioned for | veyances z and the Regiſter ſhall in the margin of ſuch 
-his true and faithful performance of his duty in his office, | inrolment mention the time of inrolment, and ſhall in- 
n all things directed by this a&t; the ſame to be tranſ- | dorſe and ſign a certificate on ſuch deed or will, and ſhall 
mitted by ſuch Chief juſtice within one month after the | keep all the books, wherein ſuch inrolments fhall be 
Cate, into the office of her Majeſty's remembrancer of | made, in the ſaid office, there to remain upon record z 
tbe Exchequer, and all copies of ſuch inrolments, ſigned by the es 

| > 320g _ 
| | 


SEL RD FF; rea #40 


Ce tio gathered Ef... 


the TEES SCE E2 Eg We CY Tp CO POTENT 


Wo " Oy REO 


R E G 


and atteſted by two witneſſes, ſhall be good evidence of 
ſuch deeds, wills or conveyances, deſtroyed by fire or 
other accident. 

Sect. 23. At the time any deed or will ſhall be brought 
to be inrolled, one of the witneſſes ſhall make oath or af- 
firmation before the Regiſter, that ſuch deed was duly ex- 
ecuted by the grantors, or that ſuch will_was ſigned and 
publiſhed by the deviſor. 

$e#7. 24. Such deeds and wills, as ſhall be made and 
executed in any place not within forty miles of the of- 
fice, may be entred at length, in cafe an affidavit or af- 
firmation, made before one of the judges, or a Maſter 
in Chancery, be breught with ſuch deed or will, where- 
in one of the witnefles ſhall ſwear or affirm, that he faw 
4 ſaid deeds executed, or ſuch will ſigned and pub- 
liſhed. 

$e#. 25. Such inrolment of ſuch deeds and wills ſhall 
be deemed to be the entry of # memorial thereof, purſu- 
ant to this aQ, 

Set. 25. Such Regiſter ſhall be allowed for the entry 
of every memorial 1 5, but if ſuch memorial exceed two 
hundred words, then after the rate of 4 4. an hundred for 
all the words in ſuch memorial, ovex and above the firſt 
two hundred words ; and the like fees for every bargain 


and fale inrolled, and the deeds and wills regiſtred at. 


length ; and for every ſearch x 5. 

T he ſix following ſeftions are to the ſame effe as ſe. 12, 
IO, 14, II, 19, of the ſaid at of 2 Ann. and ſet. 10. of 
——_— att of 5 Ann. c. 18. 

eft. 33. If any judgment, ſtatute or recognizance, be 
regiſtred within twenty days after the acknowledgment or 
ſigning thereof, it ſhall be as available as if ſuch memo- 
rial had been entred on the day of the ſigning or acknow- 


| ledgment, 


The reſidue of this a& is to the ſame effe@ as (et. 16, 22, 
2.3. of the ſaid att of 2 Ann. and ſet. 30, 3I. of the ſaid 
att of 6 Ann. c. 35. | 

Stat. 2.5 Geo. 2. cap. 4. ſef?. 1. The deputy or ſecon- 
dary of the chief clerk to inrol pleas in the King's Bench, 
called the Maſter of the King's Bench Office, ſhall be one 
of the Regiſters of the office for the things contained in 
the 7 Ann. cap. 20. inflead of the chief clerk to inrol 
pleas in the King's Bench, with the like powers as by the 
ſaid act are given to ſuch chief clerk ; and the chief clerk 
ſhall be diſcharged from being one of the Regiſters for in- 
rolling ſuch deeds, &c. for the county of Middleſex, as 
are mentioned in the faid act, and from any ditability 
which ſuch chief clerk as one of the ſaid Regiſters would 
have been ſubject to. 

Seat. 2. Such ſecondary, called the Maſter of the King's 
Bench Office, ſhall, before he enters upon the ſaid office 
of one of ſuch Regiſters, take the oath preſcribed by the 
faid act, and enter into ſuch recognizance as therein men- 
tioned, and be liable to ſuch penalties for miſbehaviour as 
any of the other Regiſters are ſubje& to. 

Sed, 3. This act ſhall be a publick aQ. 

Regius profefſor,(mentioned in ſtat. 12 Car.2.c.17.) 

Henry VIII. founded five leEtures in each univerſity, viz. 


_ Of Drvinity, Hebrew, Greek, Law and Phyſick; the 


readers of which leQtures are called in the univerſity ſta- 
tutes, Regt profeſſores. 

Regnum eccleſiaſticum, In ſome countries formerly, 
the clergy held there was a double ſupreme power, or two 
kingdoms in every kingdom ; the one a Regnum eccleſi- 
a/ticum, abſolute and independent upon any but the pope 
over eccleſiaſtical men and cauſes, exempt from the ſecular 
magiſtrate ; and the other a Regnum ſeculare, of the King 
or civil magiſtrate, which had ſubordination and ſubjec- 
tion to the eccleſiaſtical kingdom : But theſe uſurpations 
and abſurdities were exterminated here by King Henry8. 
2 Hales Hift. P. C. 324. 

Regrator, (Regratarius, Fr. regrateur) Signifies him 
that buys wares or viCtuals on purpoſe to enhance the 
prices ; formerly ſuch as bought by great, and fold by 
retail, came under that notion. 27 E. 3. /tat. 1. cap. 3. 
Burt now that name denotes him that buys and ſells any 
wares or victuals in the ſame market or fair, or within 
five miles thereof, whereof fee the ſtat. 5 £. 6. c 14. 
5 Bliz, 12. and 13 Eliz. 25. In the Civil law ſuch is 
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called Dardenarius, a Dardano qan1dam by; 
thore, faith Spelman, trek both Evers = 
regrator were comprehended under the word foreftally 
3 1n}t. 195. and as ſuch ſhall be puniſhed, See Fore. 
tailing; wed 
Regula, The book of rules or orders, or ſtatutes in 
a religious convent : Sometimes for the martyrology 9 
obituary, on 
Regulars, (Regulares) Are ſuch as profeſs to live un. 
der ſome certain rule z ſuch as monks or canon regulars 
who ought always to be under ſome rule of obedience, *? 
Regulus, Subregulus, Are words often mentioned 
in the councils of Engliſh Saxons : The firſt hgnifies c- 
mes, the other vicecomes. But in many places they ſig- 
nify the ſame dignitary ; as in the old book in the ar= 
chives of IVirceſter cathedral. Cowell, edit. 1727. See 
Subregulus, | 
Rehabere facias ſeiſinam, guando vicecomes liberavit 


feiſmam de majore parte quam deberet, Is a wiit judicial, 


Reg, Fudic. fol. 13, 51, There is another writ of this 
name and nature, f. 54. 
Rehabilitation, ReFabilitatio, mentioned in ſtat, 26 
8. cap. 21.) Is one of thoſe exaciions mentioned in 
that ſtatute to be claimed by the pope heretofore in Enge 
land, and feems to ſignity a bl or breve, for remnabling a 
ſpiritual perſon to exerciſe his funtion, who was formerly 
diſabled ; or a re/toring to former ab;lity. Cowell, ed. 1727, 
Rejainder, (Reundis) Is where the detendant in an 
action makes anſwer to the plaintiff's replication ; It is 
an exception or anſwer thereto, and it ought to he a ſuf- 
ficient anſwer to the replication, and follow and inforce 
the matter of the bar pleaded. 2 Lil. Abr. 433. The 
defendant is not to rejoin upon ſuch words as are not 
contained in the declaration or replication ; and if the.de- 
fendant do in his rejoinder depart from his plca pleaded 
in bar, the rejoinder is not good, becaule this is uncer- 
tain, and to ſay and unſay, which the law doth not al- 
low. Mich. 22 Car. B. It is obſerved, that in many 


caſes, if the plaintiff in his replication, alledges a new 


matter, the defendant may there make a new anſwer 1n 
the rejoinder; though if the defendant pleads a general 
plea, he ſhall not commonly make that good afterwards, 
by a particular thing in his a 95% 5 H. 7. 19. Raym, 
22, Where a replication is pleaded, which is ifluavle, the 
clerk of the papers, when he makes up the paper-book, 
doth of courſe make up the rejoinder, and joins the iſſue 
in it; and if the rejoinder be ifſuable, he hath the making 
up of the ſur-rejoinder to it, and the iſlue thereupon, 
2 Lill. 433. See Departure. 

Relation, (Relatro) Is a fiction of law, to make a 
nullity of a thing from the beginning (for a certain 1n- 
tent) which in truth had eſſence, and rather for neceflity, 
ut res magis valeat quam pereat. Co. lib. 3. f. 28. Butler 
and Baker's caſe : But more plainly thus, Relation, 15, 
where, in conſideration of law two times, or other things 
are conſidered fo as if they were all one ; and by this the 
thing ſubſequent is ſaid to take its effect by relation at the 
time preceding. As if A. deliver a writing to B. to be de- 
livered to C. as the deed of A. when C. hath paid a ſum 
of money. Now when the money is paid, and the wri- 
ting delivered ; this ſhall be taken as the deed cf A. at the 
time when it was firſt delivered. So bills of parl;ament, 
to which the King afſents on the laſt day of parliament, 
ſhall relate and be of force from the firſt day of the be- 
ginning of the parliament ; and fo it is of divers other 
like things. Cowell, edit. 1727. a. 

A conſtable took a man who firuck another, and m 
ſuffered him to go; and afterwards the party.{truck oo 
of the blow. This eſcape is not felony, and yet It bay 
have relation to the ſtriking, in reſpect ot him who rupee ; 
ex prima cauſa eritur a&tio ; but ſhall not have ſuch rela 
tion in reſpect of the conſtable who ſuffered the eſcape. 
Br. Relation, pl. 7. cites 11 H. 4. 12. RI 

When an erroneous judgment is reverſed by Writ © 
error, as to the melne profits the ſame ſhall have eehtiony 
by conſtruction of law, to the time of the firft jog 
given; and that is to favour juſtice, and advance Wh 
right of him that had wrong by the erroneous judgment. 


13 Rep. 21. in A:nvill's cal(s, But 
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But if any ſtranger has done a treſpaſs in the mean 
6. he who recovered, after the reverſal of the reco- 
_— ſhall have an action of treſpaſs againſt the treſ- 
us” A . and if the defendant pleads, that there is no ſuch 
9 the plaintiff ſhall ſhew the ſpecial matter, and 
maintain Þis action ; ſo that unto the treſpaſlors, who are 
wrong-doers, the law ſhall not make any conſtruEtion, 
by way Of relation ab initio, to excuſe them ; for then 
ri law, by a fiction and conſtruCtion, ſhould do wrong to 
him that recovered by the firſt judgment ; for as the law 
chargeth the recoverer with all the meſne profits, ſo it 
ves him remedy, notwithſtanding the reverſal, againſt 
all treſpaſlors in the interim ; for otherwiſe it would, by 
conſtruction of relation, diſcharge tortfeafors, and charge 
him that recovered with the whole. And fo he that re- 
verſes the judgment ſhall have an ation for all the meſne 
fofirs againſt the recoveror, and the recoveror ſhall have 
ation of treſpaſs againſt the treſpaſſor. 13 Rep. 21, 22. 
in Ninian Manvil's caſe. : 

Relation ſhall in no cafe conclude the King. Arg. Parl. 
Caſes 74- in the caſe of The King v. Badon. £ 

The King ſhall not be over-reached by relation ; as in 
the cale of money of an outlaw paid into the Exchequer 
when the outlawry is reverſed ; now by relation the mo- 
ney was the property of the party all the time, but ſuch 
relation does not over-reach the prerogative of the King. 
Per Holt. Skin. 615. Mich 7.1. 3. B. R. in the Bankers 

ſe. 

"F a gift is made to the King by deed inrolled, and be: 
fore inrolment he grants away the land, the grant is void ; 
et the inrolment by relation makes the Jand to paſs to the 
King from the beginning. Arg. Godb. 376. cites 3 Rep. 
Butler v. Baker. 

'Tis a general rule, that relation ſhall not do wrong to 
firangers. Per Ventris, J. 2 Vent. 200. Trin. 2 W. & 
M. C. B. in the caſe of Thompſon v. Leach. See 18 Vin. 
Abr. 285-294. : 

Relatoz, (LZat.) A rehearſer, or teller; alſo applied to 
an informer. Stat. 9 Ann. c. 20. See Nuo warrants. 

Releaſe, (Relaxatio,) Is an inſtrument whereby eſ- 
tates, rights, titles, entries, aCtions and other things are 
ſometimes extinguiſhed, ſometimes transferred, ſometimes 
abridged, ſometimes enlarged. Je Symbol part x bib. 2. 
ſe. 50g. And there is a releaſe wy and a releaſe in 
law. Perkin's Grants 71. A releaſe in faf, is that which 
the very words expreſsly declare. A releaſe in law, 1s that 
which doth acquit by way of conſequence or intendment 
of law; an example whereof you have in Perkins ubi ſu- 
pra, How theſe are available and how not, ſee- Littleton 
at large, lib. 3. cap. 8. Cowell, Hh T2 i ks 

A releaſe is the giving or diſcharging of a right of ac- 
tion which a man hath or may claim againſt another, or 
that which is his; or it is the conveyance of a man's in- 
tereſt or right which he hath to a thing to another who 
hath poſſeſſion thereof, or ſome eſtate therein. 4 Bac. 
br. 263. | 

Releatzs are diſtinguiſhed into expreſs releaſes in deed, 
and thoſe ariſing by operation of law ; and are made of 
lands and tenements, goods and chattels, or of actions 
rea], perſonal and mixt. Co. Lit, 264. a, | | 

Theſe are to be adapted to the nature of the caſe, and 
the purpoſes for which the releaſe is intended; ſo that if 
a man be diſſeiſed of lands, or diſpoſſeſſed of goods, and 
releaſe all actions, he may notwithſtanding enter into his 
lands, or retake his goods, the right and property being 
ſtill in him, though he has deveſted himſelf of his remedy, 
Hb. 163. Co. 63. | 

3- 4 Co. 63. _ * 

So where a man has divers means to come to his right, 
he may releaſe one, and vet take advantage of the other ; 
but if a man has not any means to come to his right but 
by way of action, there by a releaſe of all ations his right 
by judgment of law is gone, becauſe by his own a&.he 
as barred himſelf of all means to come at it. 8 Co. 152. 


Co. Lit. 2.86. ; |  y IT 
Heretofore releaſes were conſtrued with much nicety 
and great ftriftneſs, and being conſidered as the deed or 
grant of the party, were according to the rule of law 
m_ ſtrongeſt againſt the releaſor ; they now receive 
OL. II, Ui otg i975, 36 125-03 1D a6t} 
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| ſuch interpretation as theſe grants and agreements do, 


and are fayoured by the judges as tending to repoſe and 
* 29D Dyer 56. Plowd. 289. Heil. t5. $8 Co. 
148. | | 

Hence it hath been eſtabliſhed as a general rule in the 
conſtruction of releaſes, that where there are general 
words only in a releaſe they ſhall be taken moſt ſtrongly 
againſt the releaſor; but where there is a particular reci- 
tal in a deed, and then general words follow, the peneral 


words ſhall be qualified by the ſpecial words. 1 Med. 9g. 
1 Ld. Raym. 235. 


I. Of the words and ceremony required in a releaſe ; and 


how far a covenant, agreement or a diſpoſition by will may 
operate as a releaſe. | 


2. What ſhall be releaſed by a releaſe of all claims and 


demands. 


3. What ſhall be releaſed by a releaſe of all ations and 


4+ How far a poſſibility or contingent intereſt may be 
releaſed. 


I. Of the words and ceremony required in a releaſe ; and 


how far a covenant, agreement or a_ diſpoſition by will may 
operate as a releaſe. | 


Littleton tells us, that the proper words of a releaſe are 
remiſiſſe, relaxaſſe & quietum clamaſſe, which have all the 
ſame ſignification. Lord Coke adds, Renunciare, acquie- 
tare; and ſays, that there are other words which will 
amount to a releaſe; as if the leſſor grants to the leſſee for 
life, that he ſhall be diſcharged of the rent ; this is a good 
releaſe. Litt. ſ. 445. Co, Lit. 264. Plow. 140. | 

So it hath been held, that a pardon by a& of parlia- 
ment of all debts and judgments amounts to a releaſe of 
ws debt, the word pardon including a releaſe, x Sid, 
201. . | 

An expreſs releaſe muſt regularly be in writing and by 
deed, according to the common rule, eadem modo oritur, 
eodem modo difdoiter 3 fo that a duty ariſing by record 
muſt be diſcharged by matter of as high a nature; ſo of 
a bond or other deed. Co. Lit. 264. b. 1 Rel. Rep. 43. 
2 Leon. 76, 213. 2 Rol, Abr. 408, 2 Sand. 48. MAdoor 
573- Pl. 787. _ 

But a promiſe by words may before breach be dif- 
charged or releaſed. 1 Sd. 177. 2 Sid. 78. Cro. Fac, 
483, 620. 

As where in afſump/it the plaintiff declared, that the 
defendant for valuable conſideration aſſumed to go a cer- 


tain voyage in ſuch a ſhip before Augu/? following, and 


alleged a breach in the non-performance; to which the 
defendant pleaded, that before any breach, the plaintiff 
the fourth of April at ſuch a place exoneravit eum of the 
ſaid promiſe; and on demurrer the plea was held ſuffi- 
cient, without ſhewing how he diſcharged him, or that 
ſuch diſcharge was in writing. Cro. Car. 383. Langden 
V. Stokes, _ | | 

But where in afſſump/it for $7 upon exchange of a horſe, 
to be paid upon requeſt, the defendant pleaded, that before 
the ation brought the plaintiff did exonerate him of this 


agreement; and this plea was reſolved to be ill, for tho' 


a parol agreement may be diſcharged by parol before cauſe 
of ation accrued, yet after that it cannot be diſcharged 
but by deed; and here the cauſe of aCtion did accrue at 


leaſt upon requeſt, and therefore he ſhould have pleaded 


the exoneration before the requeſt. 1 Ad. 262. 2 Med, 
259. S. C. Edward v. Weeks. on 

n treſpaſs for riding the plaintiffs horſe, the defen- 
dant pleaded that ſuch a day the plaintiff exozeravit him 
of the treſpaſs; and this was held an ill plea, in not 
ſhewing that the diſcharge, was in writing. 1 $:d. 293. 
Weſtlake v. Perſe. | 

A releaſe of a right in chattels cannot be without deed, 
1 Leon. 283. Per Anderſon Ch. }. OS” 

A covenant perpetual, as that the covenantor will not 


ſue without limitation of time, is a defeaſance or abſolute 


releaſe ; and this, conſtrution has been made to avoid 
logits, nf "og __ circuity 


| 
iS! 
If 
} 
s: 
bY 
f 
I 
l| 
LY 
#- 


—wmrone Hef ooh enriGi KS ri Sh 222k or wn 


are zz wn 


> 2 Goo amt END a re te EA ti x}... 


R E L- 

circuity of ation; for if in ſuch caſe the party ſhould 
contrary to his covenant ſue, the other party would re- 
cover preciſely the ſame damages which he ſuſtained by 
the other's ſuing ; but if the covenant be, that he will 
not ſue till ſuch a time, this does not amount to a re- 
leaſe, nor is it pleadable in bar as ſuch, but the party 
hath remedy only on his covenant, Moor 23. pl. 80, 
$11. 1 Rol, Abr. 939. Bridg. 118. 2 Bulſ. 95, 290. 
Hard. 113. 3 Lev. 41. 2 Salk, 573, 5. Carth. 210. 
1 Ld. Raym. 419), 691. | 

As in debt upon an obligation, the defendant pleaded 
that the plaintiff by indenture, &c. did covenant that 


he would not ſae the bond before Michazelmas, intending | 


thereby that this was a ſuſpenſion of the action, and con- 

ſequently a releaſe; but upon demurrer the court ad- 

judged, that it only amounted to a covenant, and that 

for breach thereof an a&tion of covenant would lie. Cro 

Eliz. 352. x And. 307. 1 Rol. Abr. 939. Denx. v. 
efferies, | 

4 if the obligee covenants and grants to and with the 
obligor, that during 99 years he would not put the bond 
in ſuit; this is only a covenant on which an aCtion will 
lie, but it cannot be pleaded in bar of the bond. Carth. 
63. Salk. 373. Aildffe v. Scrimſhixe, and ſee 1 Sho. 

6. 

If two are jointly and ſeverally bound in an obliga- 
tion, and the obligee by deed covenants and agrees not 
to ſue one of them; this is no releaſe, and he may not- 
withſtanding ſue the other. Cro. Car. 551. March gs. 
2 Salk. 575. 


- 


But if two are jointly and ſeverally bound, a releaſe to 
the one diſcharges the other. 1 Ld. Raym. 420. 

A. covenants with B. to pay him 3oo /. for the uſe of 
the wife of 4. only for her life; in covenant brought 
\ on this, and breach aſſigned that there was ſo much of 
the 300 /. arrear, defendant pleads that that there was an- 
other indenture berween him and the plaintiff ſince the 
date or delivery of the deed of covenant declared on, 
reciting the ſaid covenant and agreement for the pay- 
ment of the 3007. wherein it was covenanted and 
agreed, that long as A. and his wife did cohabit, 
the payment of the 3oo/7. ſhould ceaſe; and avers that 
they dig cohabit for the time the ſaid arrear became 
due, and pleads this in bar of the firſt agreement ; and 
though in this caſe there could not have been any 

reat miſchief in conſtruing the deed pleaded a defea- 
Lice or releaſe, there being no other parties to the deed ; 
yet as this was a ſum in groſs, and the covenant tem- 
porary and not perpetual, it was acjudged no bar, 
2 Vent. 217. Gawden v. Draper. 1 Ld. Kaym 691. S. C. 
cited per Holt, and admitted to be good law; but he 
| faid, that if the 30017. had been a rent, he ſhould have 
been of opinion that the ſecond deed would have a- 
mounted to a grant of the rent for the ſaid time z and 
ſee 1 Lev, 152. 

It ſeems agreed, that a will, though ſealed and deli- 
vered, cannot amount to a releaſe, becauſe it is ambula- 
tory and revokable during the teſtator's life ; and by rea- 
ſon of the executor's conſent requiſite to every diſpoſition 
_ of a perſonal thing by will, and the injury that might 

accrue to the teſtator's creditors, were a will allowed to 
operate as a releaſe. Sl. 286. 1 Vent. 39. 

And therefore where in debt upon an obligation, by 
the repreſentative of a teſtator, the defendant pleaded 
that the teſtator by his laſt will in writing releaſed to the 
defendant ; this was adjudged ill, and that no advantage 
could be taken hereof by plea. 1 Sid. 421, Pidgeon v. 
Harriſon. 

But it hath been held in equity, that though a will 
cannot enure as a releaſe, yet provided it were expreſſed 
to be the intention of the teſtator that the debt ſhould be 
diſcharged, the will would operate accordingly ; and Lord 
Cowper ſaid, that in ſuch caſe it would be plainly an ab- 


ſolute diſcharge of the debt though the teſtator had ſur- 
vived the legatee. 


2 Vern. 521.8. C. 

So in another caſe it was held by Lord King, that a 
releaſe by will can only operate as a legacy, and muſt 
be allets to pay the teſtator's debts; and if a debt fo re- 


| leaſed by will be afterwards received b 


1 Peer Will. 85. Elliot v. Davenport. 


' there is no preſent 
payment is come, 
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. . . . the teſtat ] 5 
ſelf jo his life-time, the legacy is extiod, and "og 


leaſe by will intimates no more than that the 
ſhould not after the teftator's death trouble or er re-ren 
debtor. 2 Peer Will. 332. Rider v. Wager. y 

A. deviſed to his ſervant B. a legacy of 50/1. and 201 
per annum for his life ; and by his will acquits, exonerates 
and diſcharges B. of all debts, accounts, reckonin and 
demands whatſoever at the death of the teſtator z B. had 
a trunk of his own in which were medals, Jewels, &c. and 
it was made a doubt, and directed to be tried at law, whe« 
ther by theſe words the trunk. &c, paſſed or not. 2 Vern, 
Ii5. Fiſhv. Geſſon. 

A. deviſes 100 /. to B. and by his will releaſes to B, 
all debts and demands, and afterwards A. lends B. 100 1, 
and the queſtion was, whether the will ſhould diſchar 
the 100 /. lent without any new publication, in which the 
court doubted, however decreed payment of the 100 /. le. 
gacy, and left the executor to recover the 1001. lent, if 
he could at law. 2 Fern. 136. Roberts v. Bennet. 

If a debt is mentioned to be deviſed to the debtor with= 
words of releaſe or diſcharge of the debt, and the debtor _ 
die before the teſtator ; this will be a lapſed legacy, and 
the debt will ſubliſt. 2 Yern. 522. admitted. 


2. What ſhall be releaſed by @ releaſe of all claims and 
demands, 


Littleton ſays, that a releaſe of all demands is the beſt 
releaſe to him to whom it is madez and Lord Coke lays, . 
that the word demand is the largeſt word in law exce 
claim ; and that a releaſe of demands diſcharges all forts of 
actions, rights and titles, conditions before or after breach, 
executions, appeals, rents of all kinds, covenants, annui- 
ties, contracts, recognizances, ſtatutes, commons, &c, 
Lit. ſet. 508. Co. Lit. 291. 

But notwithſtanding the large import of the werd 
demands, yet there are: ſeveral inſtances (which vide in- 


fra) where the generality of the words hath been re- 


ſtrained to the particular occaſion for which the releaſe 
was made. | | 

By a releaſe of all demands, all ations real, perſonal 
and mixed, and all aGions of appeal, are extint, Lit. 
ſet. 50g. 8 Cn. 154. 

So a releaſe of all demands extends to inheritances, and 
takes away rights of entry, ſeizures, &c. Co. Lit. 291, 
But if the King releaſeth al demands, yet as to him the 
inheritance ſhall not be included. Bro Prerogative, pl. 62. 
Bridg. 124. 

By a releaſe of all demands made to the tenant of the 
land, a common of paſture ſhall be extint. Co. Lt. 291. 

A releaſe of all demands will bar a demand of a relief, 
becauſe the relief is by reaſon of the ſeigniory to which it 
belongs. Cro. Fac. 170. 

If A. being poſſeſſed of goods loſes them, and they 
come to the hands of B, who being in poſleflion, A. by 
deed releaſes to B. all ations and demands perſonal, 
which at any time before habuit vel habere potuit againſt 
B. for any cauſe, matter or thing whatſoever ; this ſhall 
bar A. of the property of the goods, ſo that B. has the 
abſolute right in him by this releaſe. 2 Rol. Abr. 407+ 
Fordan v. Saunders, | : 

By a releaſe of all demands, all manner of executions 
are gone, for the recoverer cannot ſue out @ fer: facias, 
_ or elegit, without a demand. Lit. ſea. 508. 2 Keh 

br. 407. 

By < releaſe of all demands ts the conuſor of a ſtatute 
merchant before the day of payment, the conuſee ſhall 
be barred of his action, becauſe the duty is always 1N de- 
mand ; yet if he releaſes all his right in the land, 1t 15 09 
bar. -Co. Lit. 2g1. Bridgm. 124. 

So a bond conditioned to pay money at a day to come, 
is a debt and duty preſently, and may be diſcharged by 3 
releaſe of all a&tions and demands before the day of pay* 
ment. Cro. Fac, 300. | 

But in an action of debt for non-performance of an 
award made for, the payment of money at a day to come; 

debt nor any duty before the day of 
and therefore it cannot be diſcharged 


| before 


: 
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before the day by a releaſe of all ations and demands. 
Yelv. 214+ Cro. Fac. 300. 

So if a man deviſes a legacy of 207. to F. 8. at 
the age of 23, though the legatee, after he attains the 

e of 21, and before the day of payment, may re- 
leaſe it, yet by the word demands it is not releaſed, but 
there muſt be ſpecial words for the purpoſe. 10 Co. 51. 
in Lampet's caſe. 

A releaſe of all demands does not diſcharge a cove- 
nant not broken at the time; as where a leffor, on 

ment of 60/, to him by the lefſee due on a 
judgment releaſed to him all demands; and it was 
adjudged that this did not releaſe a covenant for repairs 
not then broken; but it was held, that a releaſe of all 
covenants would have releaſed the covenant, Hancock v. 
Field, Cro. Fac. 173, 2 Rot. Abr. 407, Noy 123. For 
the difference when broken or not, ſee Dyer 217. Lit. 

. 86. 8 Moor 34. 3 Leon. 6g. 10 Cs. 51. 5 Co. 

i. Hoe's caſe. Co. Lit. 292. 8 Cs. 153. 1 And. 8, 64, 

If a leſſee for life grants over his eſtate by indenture 

reſerving rent during the continuance of the eſtate, and 
afterwards releaſes to the aſſignee all demands ; this ſhall 
diſcharge the rent, for he had the freehold of the rent 
in him at the time. //itton v. Bie, 2 Rol. Abr. 408. 
Cro. Fac. 436. Bridgm. 123. 2 Rol. Rep. 20. Poph. 
136. : 
So if lefſee for years grants over by indenture all his 
eſtate, reſerving a rent during the term, and afterwards 
releaſes to the aſſignee all demands; this ſhall releaſe the 
rent, for though he cannot have an aQtion to demand 
all the eſtate, yet this is an eſtate in him of the rent, 
and aſſignable over; and in an aCtion of debt for any 
arrearagas after, he ſhall claim it as a duty accrued from 
the ſaid eſtate; and it ſhall not be faid that the duty 
ariſes annually upon the taking of the profits, but this 
had its commencement and creation by the reſervation 
and contraft, which was before. 2 Rol. Abr. 408. in 
the caſe of Witten v. Be. t 

If there be leſſee for years rendering rent, and the leſſor 

Prants over the reverſion, and the leſſee attorns, and after 

e aſſigns over his eſtate, and after the aſſignee of the 
reverſion releaſes all demands to the firſt leflee, yet this 
ſhall not releaſe the rent, for that there is neither privity 
of the eſtate or contra between them after the aſſign- 
ment ; but if the releaſe had been made to the aſſignee, it 
had extinguiſhed the rent. Collins v. Harding. 2 Rol. 
fbr. 408. Moor 544. Cro. Eliz. 606. 

If he who has a rent-charge in fee releaſes to the tenant 
of the land all demands from the beginning of the world 
till the making of the deed of releaſe ; this ſhall diſchar 
all the rent, as well that to come as what is paſt. 20 A. 
Pp. 5. 2 Rol. Abr. 408. 


It is faid by Littleton and Lord Coke, that by a releaſe 


of all demands a rent-ſervice ſhall be releaſed ; but this 
tis ſaid is to. be intended of a rent-ſervice in groſs as a 
keigniory. Lit. ſet. 510. Co, Lit. 291, And therefore 
in the caſe of Zen. v. Henſon, where in covenant brought 
0 a covenant in a leate for years to pay the rent re- 
lerved, the defendant pleaded releaſe by the plaintiff of 
all demands at a day before the rent in queſtion became 
due; the plaintiff replied that the releaſe was in per- 
formance of an award of all matters in controverſy be- 
tween the plaintiff and defendant ; and upon demurrer 
It was adjudged by Fo/ter, Mallet and Hyndbam, that the 
Tent was diſcharged by this releaſe, as it became due by 
the perception of the profits, and was not like to a rent- 
Charge, or a rent parcel of a ſeigniory; and they held, 
that this rent being incident to the reverſion, and part 
thereof, was no more releaſed hereby than the reverſion 
itſelf was; and that this conſtruction ſhould the rather 
prevail, as it was not the intention of the party to re- 
leaſe this rent : But Twiſaen contra, he ſaid, that in re- 

ſes and deeds when words are heaped up, the party 
that is to take the advantage may take the ſtrongeſt word | 
and the ſtrongeſt ſenſe, and that is the reaſon they are 
Putin; and as to the intent, that muſt be gathered from 
e words; and men muſt take care what words they 
uſe, eportet palitiam obedire legibus, non leges politie ; and 
e faid, he could fee no difference between this rent and 
i rent in fee, both ate rent-ſeeyices, and neither de- 
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maddable before they become due, otherwiſe than as in 
40 £4. 3. 47. it is ſaid, there is a continual demand be= 
twixt lord and tenant; and in this caſe there is a tenure 
between the leſſeee and him in reverſion ; and the reaſon 
why the reverſion is not touched by this releaſe is, be=- 
cauſe it can work only by way of extinguiſhment, and 
= by "_ paſſing: an —_ but it was adjudged uf 
upra. 1 Lev. 99, 100. 1 Sid. 141, 1 Keb. . 
Fen. v. Houle,” y TIM I 

The plaintiff declared upon a leaſe for a years, reddendum 
30s. at Lady-day and Michaelmas, and aſſigns for a breach 
non-payment of a year's rent due and ending at Lady-day 
1689. the defendant pleaded a releaſe dated the 18th day 
of November 1688, of all demands; and upon demurrer 
judgment was given for the plaintiff; for the growing 
rent not due, which is incident to the reverſion, is not 
diſcharged, though the firſt half year's rent, which was 
a duty demandable, was releaſed ; but here the releaſe be- 
ing pleaded as a bar to all, which it is not, the plea is 
naught, and judgment muſt be given tor the plaintiff, 
2 Salk. 578. Stephens v. Snow. / 


3- What ſhall be releaſed by a releaſe of all ations and 


ſuits. 


A releaſe of all aQtions diſcharges a bond to pay mo=- 
ney on a day to come; for it is Debitum in preſentt, 
quamwvis fit folvendum in ſuturo; and it is a thing merel 
in action, and the right of action in him that releaſes, 
— no action will lie when the releaſe is made. Co. 

it. 292. 

But a releaſe of ations does not diſcharge a rent be- 
fore the day of payment, for it is neither debitum nor 
ſolvendum at the time of the releaſe; nor is it merely a 
thing in aCtion, for it is grantable over. Co. Lit. 292. 

So if a man has an annuity for a term of years, for life 


this ſha]l not releaſe the annuity, for it it not merely in 
aCtion, becauſe it may be pranted over. Co. Lit. 292. 
1 Bulft. 178. Cro. Eliz. oy Moor 113. - But ſuch 
releafe ſhall releaſe the arrearages incurred before. 39 
6. 43- 2 Rol. Abr. 404. 

If one releaſes omnes querelas aut loquelas, this is as 
large as a releaſe of all = and releaſes all cauſes of 
action, tho' no ation be then depending. Co. Lit. 292. 

By a releaſe of all manner of aCtions, all actions as 
well criminal as real, perſonal and mixed, are releaſed, 
Co. Lit. 287. : : 

A releaſe of aQtions real is a good bar in ations mix- 
ed; as afliſe of novel difſeiſin, waſte, quare impedit, an- 
nuity ; and fo is a releaſe of aQtions perſonal. Co, Lit, 
284. But not after the grantee has made his election, 
I owe 215. BY 

n an appeal of robbery or felony, a releaſe of all actions 
perſonal will not bar, becauſe an appeal, in which the 
appellee is to have judgment of death, is higher than a 
perſonal ation 3 but a releaſe of all manner of ations, or 
of all ations criminal, or of all ations mortal, or of all 
ations concerning the pleas of the crown, or of al] ap- 
peals, or of all demands, will be a good bar of any ſuch 
appeal. Co. Lit. 287, 2 Hawk. P. C. 196. I 

And in an appeal of maihem a releaſe of all ation 
perſonal may be pleaded, becauſe damages only recovered, 
Co. Lit. 288. 

A releaſe of all aftions is regulacly no bar to an exe» 
cution, for execution is no action, but begins when the 
action ends. Co. Lit. 289. 8 Co. 153. 

Alſo a releaſe of all ations does not regularly releaſe 
a writ of error, for it is no ation, but a commiſſion to 
the juſtices to examine the record ; but if therein the 
plaintiff may recover, or be reſtored to an Ng, it 
may be releaſed by the name of action. 2 In/t. 10. Nelv. 
209. Co. Lit. 288. | ) 

ut a relcaſe of all ations is a good bar to a ſcire facras, 
though it be a judicial writ, for the defendant may plead 
to it, and it is in nature of a new original given by the 
ſtatute. Co, Lit. 290. Comb. 45 W972 

So in replevin a releaſe of all aCtions is a good bar, for 
the avowant is defendant, though in ſome reſpects he is 


plaintiff, 2 Rol. Rep. 75. By 


or in fee, and he before it be behind releaſes all ations ; 
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By a releaſe of all ſuits a man is barred of a writ of 
error, Latch 110. 

So by a releaſe of all ſuits a man is barred of execu- 
tion, becauſe it cannot be had without application to the 
court, and prayer of the party, which is his ſuit, Co. 
Lit. 291. 8 Co. 153. 

If a difleiſee releaſes to the diſſeifor all ations 3 this 
is no releaſe of his right of entry, for when a man has 
ſeveral means to come at his right, he may releaſe one 
of them, and yet take bencfit of the other. Co. Let. 28. 
b. 8 Co. 141. 

So if a man by wrong takes away my goods ; if I re- 
leaſe to him all ations perſonal, yet by law I may take 
the goods out of his poſſeſſion. Co, Lit. 286. Skin. 57. 

If a man releaſes all ations, by this he ſhall releaſe as 
well ations which he has as executor, as thoſe in his 


own right. $9.56 3- 26. 2 Rol. Abr. 404. 2 Ld. 


Raym. 1307. . Cited by Powel, and ſaid by him to 
be clearly fo, unleſs there was an aCtion of his own for the 


releaſe to work upon. 


If a man releaſes all quarrels: a man's deed being 
taken moſt ſtrongly againſt himſelf, it is as beneficial as 
all ations, for by it all aCtions real, perſonal and mixed, 
are releaſed. Co. Lit. 2.92. t 


4. How far a poſſibility or contingent intere/l may be 


releaſed. 


It is a general rule in our books that a mere poſ- 
ſibility cannot be releaſed, and the reaſon hereof is, that 
a releaſe ſuppoſeth a right in being, and it was thought 
to countenance maintenance to transfer choſes in action, 
poſſibilities and contingent intereſts, C9, Lit. 48. a. 
Cro. Eliz. 552. 

Hence it is held, that an heir at law cannot releaſe to 
his father's diſſeiſor in the life-time of the father, for the 
heirſhip of the heir is a contingent thing, for he may 
die in the life-time of the father, or the father may alien 
the lands. Lt. 999 446. Co. Lit. 265. a. 10 Co. 51, 
Bridgm. 76. S.P. 

So if the conuſee of a ſtatute releaſes to the conuſor 
all his right to the land, yet he may afterwards ſue exe- 
cution, for he has no right to the land, but only a poſſi- 
bility. 1 And. 133. Co. Liv. 265. 2 Rol. Abr, 405, 
Cro. Eliz. 552. 

So if a creditor releaſes to his debtor all the right and 
title which he hath to his lands, and afterwards gets 
judgment againſt him, he may extend a moiety of the 
ſame land, for he had no right to the land at the time of 
the releaſe, and the land is not bound bur in reſpect to the 
perſon. 2 Mod. 281. 2 Lev. 215. 

So if the plaintiff releaſes all demands to the bail in 
the King's Bench, and afterwards judgment be given 
againſt the principal, execution may be ſued againſt the 
bail, for that at the time of the releaſe there was only a 
poſſibility of the bail becoming chargeable. 5 Co. 70. Hoe's 
Caſe. Co. Lit. 265. Moor 469. Cro. Eliz. 579. Hutt. 17. 
and ſee the cafe of Harriſon v, Huxley, Moor 852, 

So if A. recovers in treſpaſs againſt B, in B. R. and 
B. brings a writ of error, pending which A. releaſes 


to B, all executions, and after the judgment is affirmed, 


and new damages given to A, for the delay upon the ſta- 
tute of 3 H. 7. this releaſe ſhall not bar A. to have execu- 
tion of thoſe damages, becauſe he had not any right to 
have execution, nor to any duty at the time the releaſe 
was made, 2 Rol. Abr. 404; Cro. Fac. 337. 1 Rol. Rep. 
II, Child v. Durant. 

A releaſe to the huſband and wife for life, the re- 


mainder to the ſurvivor of them for twenty-one years ; 


the huſband grants it over, and though he ſurvived, yet 


| the grant was held void becauſe it was contingent, Poph. 


5. 10 Co. gl. Hut. 17. Raym. 146. | 

** If the next preſentation to a church be granted to A. 
and B. and living the incumbent, A. releaſes all his eſtate, 
title and intereſt to B, this releaſe is void, it being of a 
choſe in aCtion ; ſecus had the releaſe been made after the 
avoidance, at which time the intereſt would have been 


velted in 4. Cro. Eiiz. 173, 600. Owen 85. 1 Leon. 


| a term deviſed it to A. for life, remainder to B. and made 


k 2-1 
167. 3 Leon, 256, and Dyer 244. IO Ca. 48. like 


int. 

From he reaſons herein it was held, that if at Com: 
mon law a woman before marriage had accepted of 4 
Jointure in bar and fatisfation of dower, that this ws 
not have bound her, becauſe at the time ſhe had no righ 
to dower. 4 Co. I. Vernon's cafe. O% 

A city orphan cannot at law releaſe her orphan 
to her father, for ſhe hath no right in wig ra = 
life of her father; but it hath been held in equity, that 
ſuch releaſe being for a valuable conſideration, i 4 n 
the marriage of a daughter, and a portion given her b 
the father, ſuch releaſe may operate as an agreement to 
waive the orphanage, and hath accordingty been fo de- 
creed in equity, 1 Peer Will, 638, 2 Peer IWill. 52 
Preced Chan. 545. f 

If there be a deviſe of a term for years to A. for life, re. 
mainder to B. B. may releaſe his right to A. and ſuch re. 
leaſe ſhall extinguiſh his intereſt, though it was objeted 
that B. had only a poſſibility at the time of the releaſe 
made. 10 Co. 47, Lampet's caſe, 

But it was held in the above-mentioned caſe of Lam 
pet, and hath in like manner been held in other caſes, 
that B. could not aflign over his intereſt to a ſtranger 
in the life-time of 4. the ſame being only a choſe in 
action, and a mere poſlibility, inaſmuch as an eſtate for 
life is in ſuppoſition of law a larger eſtate than for an 
number of years. 10 Cy. 47. 4 Co. 66, 1 Sid. 188, 
Raym. 146. 

But later reſolutions, eſpecially thoſe which have been 
in courts of equity, have made a great alteration in this 
dodtrine, 2 Yer, 563. 

As in the caſe of Cole v. Moore, where one poſſeſſed of 


A. executor ; B deviled this remainder to C. and died in 
the life-time of 4. and in order to defeat C. of his intereſt, 
A, aſſigned his term to a third perſon: And it was de- 
creed by Lord Chancelor E!leſmere, that A. the executor 
and deviſee, for life, was a truſtee for B. and ſhould not 
be at liberty to deſtroy this remainder, but that the executor 
ſhould preſerve the leaſe, ſo as it might go according to 
the will, with the performance whereof the executor was 
intruſted, Moor. 806. 

So in the caſe of. Goring v. Bicker/taff, where the 
truſt of a term was deviſed to A. for life, remainder to B, 
It was agreed by all, that B. might aflign over this truſt, 
which ſhews that a truſt of-a term in remainder may be 
transferred over by deed. 1 Chan. Ca. 4. 

One poſſeſſed of a term for years deviſed it to A. for 
life, remainder to B. B. in the life-time of A. deviſed 
his remainder to F. S. who deviſed it over; and the 
queſtion was, Whether 4. (the deviſee for life) being 
dead, the deviſee of F. S. ſhould have the term, or 
whether it ſhould go to the adminiſtrator de bons non; 
and it was decreed for the deviſee of F. S. and the admi- 
niſtrator de bonis non of B. was directed to affign over the 
term to him. 1 Peer Will. 572. Wind v. Ichyl. 

And in the caſe of Theobald v. Duffay in the houſe of 
Lords, March 1729-3903 it was inter alia) determined 
that a poſſibility of a term is aſſignable for a good conſi- 
deration. ; 35S 

It is laid down in Hoe's caſe, that a duty uncertain at 
firſt, which upon a condition precedent is to be made cer- 
tain afterwards, is but a poſſibility, which cannot be re- 
leaſed. 5 Co. 702. 2 Mod. 281. y 

' As a nomine þeene waiting on a rent which cannot be 
releaſed till the rent is behind, as the non-payment of the 
rent makes the nomine pane a duty. Yau. 215. Brownl. 
116 Bridges v. Enion. | | = 

' So if a man covenants to pay 107. on the birth of a 
child, the covenantor cannot be releaſed of the 10 /. it 
reſting merely in contingency whether ſuch child will ever 
be born or not. Yel. 192. Neal v. Sheffield. | 

So if an award be, that upon the plaintiff's delivering 
the defendant by a certain day a load of hay, the ep 
dant ſhall pay him 10/. in this caſe the 10/7: commer. 
releaſed before the day, for it reſts merely in poſſi! 'f 
and contingency, whether the money ſhall ever be Few 
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| forit becomes a duty on the delivery of the hay only, and 
not before, Telv. 215, - 

In debt upon a bond againſt the defendant as admini- 
ftrator, &c+ the defendant pleaded a releaſe, whereby the 
laintiff, reciting there were ſeveral controverſies be- 
tween the defendant and him about a legacy and the 
ripht of adminiſtration, releaſes to the defendant all his 
rights title, intereſt and demand of, in and to the perſo- 


nal eſtate of the inteſtate ; and on demurrer this was. 


held to be no plea; and a difference was taken by Ch. 
]. Holt, between a releaſe of all demands to the perſon 
of the obligor or adminiſtrator, and a releaſe of all de- 
mands to the perſonal eſtate of the obligor or admini- 
frator ; that the laſt will not diſcharge the bond as the 
other may, becauſe the bond does not give any right or 
demand upon the perſonal eſtate, &c. until judgment and 
execution ſued, Salk. 575. 2 Ld. Raym. 786. Topham 
lir's. | 

y 4 promiſes B. in conſideration that he will ſell to 
his ſon certain merchandize at ſuch a price, that if his 
ſon does not pay it at the feaſt of St. J{:chael next en- 
ſuing, he himſelf will pay itz and before Michaelmas A. 
releaſes all ations and demands to him who made the 
promiſe; this ſhall not releaſe the aſſumpſit, for till 
Michaelmas it cannot be known whether his fon will 
have paid it or not, and till default of payment by him, 
the other is not bound to pay it, and fo it 1s a mere contin- 
gency till Michaelmas, which cannot be releaſed. 2 Rl. 
Abr. 407-8. Briſcoe v. Aer. 

Fir more learning on this ſubjet?, ſee 4 Bac. Abr. and 
18 Vin. Abr. tit, Releaſe. Ces 

Kelegation, (Relegatio,) A baniſhing or ſending 
away 3 as abjuration 1s a forſwearing of the realm for 
ever, ſo relegation is taken for a baniſhment for a time 
only. Co. on Lit. fol. 133. 

clief, (Relevamen, but in Domeſday, Relevatio, re- 

lvium) Signifies a certain ſum of money which the te- 
nant, holding by knights ſervice, —_ ſerjeanty, or 
other tenure, (for which homage or legal ſervice is due) 
and being at full age at the death of his anceſtor, paid 
unto his lord at his entrance. dag. Chart. cap. 2. and 
31 Eliz. 1. flat. 1, Bratton, lib. 2. cap. 36. affirms, 

That it is called a relief, Quia haredrtas que jacens fuit 
per anteceſſoris deceſſum, relevatur in manus heredum, & 
propter faftam relevationem, facienda erit ab herede que- 


dam preſlatio que dicitur relevium ; and Briton, c. 69. 


Of this alſo ſpeaks the Grand Cuſtumary of Normanay, 
cap. 34, Skene de verbor. ſignif. verb. Relevium, faith, 
Relief, is a French word, from the Latin relevare, which 
is to relieve or take up that which is fallen; for it is 
given by the tenant or vaſſal that is of perfect age, after 
the expiring of the wardſhip to his ſuperior lord, of 
whom he held his lands by knights-ſervice, that is, by 
ward and relief : For by payment thereof he relieves, 
and, as it were, raiſeth up again his lands after they 
were fallen down into his ſuperior's hands, by reaſon of 
wardſhip, &c. See him at large. See ſtat. 12 Car. 2. 
cap. 24. Relief is otherwiſe thus explained, viz. A feu- 
datory or beneficiary eſtate in lands was at firlt granted 
only for life, and after the death of the vaſſal it returned 
to the chief lord, for which reaſon it was called feudum 
caducum, viz. fallen to the lord by the death of the te- 
| nant; afterwards theſe feudatory eſtates bevy turned in- 

to an inheritance by: the connivance and aſlent” of the 
chief lord, when the. poſleſlor of ſuch an eſtate died, it 
was called hereditas caduca, 1. e. it was fallen to the 
chief lord, to whom the heir having paid a certain ſum 
of money, he did then relevare hereditatem caducam out 
of his hands ; and the money thus paid was called a re- 
hief. This muſt be underſtood after the conqueſt ; for, 
in the time of the Saxons, there were no reliefs, but be- 
riots paid to the lord at the death of his tenant, which 
in thoſe days were horſes, arms, &c..and ſuch tributes 
could not be exacted of the Engl;/þ immediately after 
the conqueſt, for they were deprived of both by the 
'ormans ; and inſtead thereof in many places, the pay- 
ment of certain ſums of money was ſubſtituted, which 
they called a relief, and which continues to this day. 
wer reaſonable : It is likewiſe ſometimes called lawful and 
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ancient pr which is injoined by ſome law, or becomes 
due by cuſtom, and duth not depend upon the will of 
the Lord, viz, In a charter of ing John, mentioned 
by Matt, Pariſ. pag. 198. Si quis comitum vel baronum 
noftrorum, ſroe aliorum tenentium de nobis in capite, per ſer- 
vittum militare, mortuus fuerit, & cum deceſſerit heres ſuus 
plene etatis fuerit, & relevium debeat, habeat hareditatem 
ſuam per antiquum relevium : And what that was we may 
read in the laws of William the Conqueror, cap. 2.2. and 
of Henry 1. cap. 14. and before that time in the laws of 
Canutus, cap, 97. viz. The relief of an earl was eight 
war-horſes with their bridles and ſaddles, four loricas, 
four helmets, four ſhields, four pikes, four ſwords, four 
hunting-horſes and a palfrey, with their bridles and 
ſaddles : The relief of a baron or thane was four horſes, 
two with furniture, and two without, two ſwords, four 
lances, four ſhields and an helmer, cum rica, and hfty 
marks in gold. "The relief of a vavaſor was his father's 
horſe, his helmet, ſhield, lance and ſword, which he had 
at his death. "The relief of a villain or a countryman was 
his beſt beaſt, &c. Cowell, edit. 1727. 

Religion, (Religio,) Is virtue, as founded upon reve- 
rence of God, and expeQation of future rewards and 
puniſhments ; a ſyſtem of Divine faith and worſhip as 
oppoſite to others. TFohnſ. That habit of reverence to- 
wards the Divine nature, whereby we are enabled and 
inclined to ſerve and worſhip him after ſuch a manner 
as we conceive moſt acceptable to him, is called religion. 
Wilkins. All blaſphemies againſt God, as denying his 
being or providence, all profane ſcoffing at the Holy 
Scripture, or expoſing any part thereof to contempt or 
ridicule, all impoſtures in religion, as falfly pretending 
to extraordinary commiſſions from God, and terrifying 
or abuſing the people with falſe denunciations of judg- 
ments, &c, All open lewdneſs grofsly ſcandalous, ſuch 
as was that of thoſe perſons who expoſed themſelves 
naked to the people in a balcony in Covent-garden, with 
moſt abominable circumſtances]; offences of this nature, 
becauſe they tend to ſubvert all religion or morality, 
which are the foundation of government, are puniſhable 
by the temporal judges with fine and impriſonment, and 
alſo ſuch corporal infamous puniſhment as to the court 
in diſcretion ſhall ſeem meet, according to the heinouſ- 
neſs of the crime. 1 Hawk. P. C. 6, 7. Seditious 
words in derogation of the eſtabliſhed religion are india- 
able, as tending to a breach of the peace. 1 Hawk. 
P. C. 7: 

The ſix articles of religion eſtabliſhed, 31 Hen. 8. c, 
I4. 35 Hen. 8. c. 5. Commiſſions to be granted con- 
cerning religion, 32 Hen. 8. c. 15. The authority of 
the King and the clergy in matters of faith. 32 Hen. 8. 
c. 26. ,34 & 35 Hen. 8. c. 1. Repeal of the former 
aQts relating to religion, x £4.'6. c. 12. ſee. 3. Images 
in churches, &c.' to be deſtroyed, 3 & 4 Ed. 6. c. 10. 
Repeal of the ſeveral as of Ed. 6. x Mar. Fa, 2; 6 
2. Preachers, &c. to ſubſcribe the articles, 13 E/, c. 12. 
Articles to be ſubſcribed by proteſtant diſſenting teachers, 
1 Will. & AM. c. 18. ſet, 8, To. Profeſſion of Chrif- 
tian belief to be ſubſcribed by Quakers, 1 Y/ll. & MM. c. 
18. /e&. 13. See Blaſphem ). Herely, Nonconfoz- 
milts, Papiſts, Muakers, ant, Service and 
Sacraments. 

Religious ' houſes, (Religio/e domus,) Are houſes ſet 
a-part for pious uſes, ſuch as are monaſteries, churches, 
hoſpitals and all other places where charity is extended to 
the relief of the poor and- orphans, or for the uſe or ex- 
erciſe of religion. See Notitia Monaftica, or A ſhort 
Hiſtory of the religious houſes in England and Wales, by 
Thomas Tanner, Octavo, who in an alphabetial order of 
counties, has accurately given a full account of the foun- 
ders, the time of foundation, the titular faints, the or- 
der, the value and the diffolution, with reference to 
printed authors, and manuſcripts that preſerve any me- 
moirs relating to each houſe ; with a learned and judici- 
ous Preface of the inſtitution of religious orders, Ec, 
Cowell, edit. 1727. See Monalteries. | 

Religious men, ( Relig:9/,) Are ſuch as enter into a 
monaſtery or convent, there to live devoutly. In an- 


he deeds of fale of land, we often find the vendee re- 
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By a releaſe of all ſuits a man is barred of a writ of 
error, Latch 110. 
So by a releaſe of all ſuits a man is barred of execu- 


| tion, becauſe it cannot be had without application to the 


court, and prayer of the party, which is his ſuit. Co. 
Lit. 291. 8 Co. 153. : 

If a difleiſee releaſes to the diſſeiſor all ations 3 this 
is no releaſe of his right of entry, for when a man has 
ſeveral means to come at his right, he may releaſe one 
of them, and yet take bencfit of the other. Co. Lit. 28. 
b. 8 Co. 141. 

So if a man by wrong takes away my goods ; if I re- 
leaſe to him all aftions perſonal, yet by law I may take 
the goods out of his poſſeſſion. Co, Lit. 286. Skin. 57. 

If a man releaſes all ations, by this he ſhall releaſe as 
well actions which he has as executor, as thoſe in his 


own right. 39 Ed. 3. 26. 2 Rol. Abr. 404. 2 Ld. 


Raym. 1307. S. C. cited by Powel, and ſaid by him to 
be clearly fo, unleſs there was an action of his own for the 


releaſe to work upon. 


If a man releaſes all quarrels: a man's deed being 
taken moſt ſtrongly againſt himſelf, it is as beneficial as 
all ations, for by it all aCtions real, perſonal and mixed, 
are releaſed. Co. Lit. 2.92. q 


4. How far a poſſubility or contingent intere/l may be 


releaſed. 


It is a general rule in our books that a mere poſ- 
ſibility cannot be releaſed, and the reaſon hereof is, that 
a releaſe ſuppoſeth. a right in being, and it was thought 


to countenance maintenance to transfer choſes in aCtion, 


poſſibilities and contingent intereſts. C9. Lit. 48. a. 
Cro. Eliz. 552. 

Hence it is held, that an heir at law cannot releaſe to 
his father's diſſeiſor in the life-time of the father, for the 
heirſhip of the heir is a contingent thing, for he may 
die in the life-time of the father, or the father may alien 
the lands. Lit. fot: 446. Co. Lit. 265. a. 10 Co. 51, 
Bridgm. 76. S.P. 

So if the conuſee of a ſtatute releaſes to the conuſor 
all his right to the land, yet he may afterwards ſue exe- 
cution, for he has no right to the land, but only a poſſi- 
bility. 1 And. 133. Co. Liv. 265. 2 Rol. Abr, 405. 
Cro. Eliz. 552. 

So if a creditor releaſes to his debtor all the right and 
title which he. hath to his lands, and afterwards gets 
judgment againſt him, he may extend a moiety of the 
ſame land, for he had no right to the land at the time of 
the releaſe, and the land is not bound bur in reſpect to the 
perſon. 2 Mod. 281. 2 Lev. 215. 

So if the plaintiff releaſes all demands to the bail in 
the King's Bench, and afterwards judgment be given 
againſt the principal, execution may be ſued againſt the 
bail, for that at the time of the releaſe there was only a 
poſſibility of the bail becoming chargeable. 5 Co. 70. Hoe's 
caſe. Co. Lit. 265. Moor 469. Cro. Eliz. 579. Hutt. 17. 
and ſee the caſe of Harriſon v. Huxley, Moor 852, 

So if A. recovers in treſpaſs againſt B, in B. R. and 
B. brings a writ of error, pending which A. releaſes 
to B, all executions, and after the judgment is affirmed, 
and new damages given to A, for the delay upon the ſta- 
tute of 3 FH. 7. this releaſe ſhall not bar A. to have execu- 
tion of thoſe damages, becauſe he had not any right to 
have execution, nor to any duty at the time the releaſe 
was made, . 2 Rol. Abr. 404; Cro. Fac. 337. 1 Rol. Rep. 
II, Child v. Durant. 

A releaſe to the huſband and wife for life, the re- 
mainder to the ſurvivor of them for twenty-one years ; 
the huſband grants it over, and though he ſurvived, yet 
the grant was held void becauſe it was contingent, Poph. 
5. 10Co. 51. Hut. 17. Raym. 146. 

* Tf the next preſentation to a church be granted to A. 
and B. and living the incumbent, A. releaſes all his eſtate, 
title and intereſt to B, this releaſe is void, it being of a 
choſe in aCtion ; ſecus had the releaſe been made after the 
avoidance, at which time the intereſt would have been 


velted in 4. Cro. Eiiz. 173, 600. Owen 85. 1 Leon, 


167. 3 Leon, 256, and Dyer 244. 10 Ce. 48. like 


| number of years. 10 C9. 47. 4 Co. 66, 1 Sid, 188, 
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point. | 

From he reaſons herein it was held, that if at Com. 
mon law a woman before marriage had accepted of 
Jointure in bar and fatisfation of dower, that this who 
not have bound her, becauſe at the time ſhe had no righ 
to dower. 4 Co. 1. Vernon's caſe. _— 

A city orphan cannot at law releaſe her orphan 
to her father, for ſhe hath no right in _ Fr _ 
life of her father; but it hath been held in equity that 
ſuch releaſe being for a valuable conſideration, Ks n 
the marriage of a daughter, and a portion given kr 
the father, ſuch releaſe may operate as an agreement to 
waive the orphanage, and hath accordingty been fo de. 
creed in equity, 1 Peer Jill, 638, 2 Peer IVll. 52 
Preced Chan. 545. i 

If there be a deviſe of a term for years to A. for life re. 

mainder to B. B. may releaſe his right to 4. and ſuch W- 
leaſe ſhall extinguiſh his intereſt, though it was objeQed 
that B, had only a poſſibility at the time of the releaſe 
made. 10 Cv. 47, Lampet's caſe, 
But it was held in the above-mentioned caſe of Lam. 
pet, and hath in like manner been held in other caſes. 
that B. could not aſſign over his intereſt to a ſtranger 
in the life-time of 4. the ſame being only a choſe in 
action, and a mere poſſibility, inaſmuch as an eſtate for 
life is in ſuppoſition of law a larger eſtate than for any WM 
Raym. 146. 

But later reſolutions, eſpecially thoſe which have been 
in courts of equity, have made a great alteration in this 
doctrine, 2 Fer, 563. 

As in the caſe of Cole v. Moore, where one poſſeſſed of 
a term deviſed it to A. for life, remainder to B. and made 
A. executor ; B deviled this remainder to C. and died in 
the life-time of 4. and in order to defeat C. of his intereſt, 
A, aſſigned his term to a third perſon: And it was de- 
creed by Lord Chancelor Elleſmere, that A. the executor 
and deviſee, for life, was a truſtee for B. and ſhould not 
be atliberty to deſtroy this remainder, but that the executor 
ſhould preſerve the leaſe, fo as it might go according to 
the will, with the performance whereof the executor was 
intruſted, Mor. 806. 

So in the caſe of Goring v. Bicker/laff, where the 
truſt of a term was deviſed to A. for lite, remainder to B, 
It was agreed by all, that B. might aflign over this truſt, 
which ſhews that a truſt of a term in remainder may be 
transferred over by deed. 1 Chan. Ca. 4. 

One poſſeſſed of a term for years deviſed it to A. for 
life, remainder to B. B. in the life-time of A. deviſed 
his remainder to F. S. who deviſed it over; and the 
queſtion was, Whether 4. (the deviſee for life) being 
dead, the deviſee of 7. S. ſhould have the term, or 
whether it ſhould go to the adminiſtrator de bons non; 
and it was decreed for the deviſee of F. $S. and the admi- 
niſtrator de bonis non of B. was directed to affign over the 
term to him. 1 Peer I/ill. 572. Wind v. Ichyl. 

And in the caſe of Theobald v. Duffay in the houſe of 
Lords, March 1729-30; it was znter alta) determined 
that a poſlibility of a term is aſſignable for a good conſi- 
deration. 

It is laid down in Hoe's caſe, that a duty uncertain at 
firſt, which upon a condition precedent is to be made cer- 
tain afterwards, is but a poſſibility, which cannot be re- 
leaſed. 5 Co. 702. 2 Mod. 281. ; 

As a nomine pane waiting on a rent which cannot be 
releaſed till the rent is behind, as the non-payment of the 
rent makes the nomine pane a duty. Ya. 215. Brownl. 
116 Bridges v. Enton. ER 

So if a man covenants to pay 10 /. on the birth of a 
child, the covenantor cannot be releaſed of the 104. it 
reſting merely in contingency whether ſuch child will ever 
be born or not. Yel. 192. Neal v. Sheffield. Ds 

So if an award be, that upon the plaintiff's delivering 
the defendant by a certain day a load of hay, the _ 
dant ſhall pay him 10/. in this caſe the 101. oe e 
releaſed before the day, for it reſts merely in poſhb1 v4 
and contingency, whether the money ſhall ever be pr 
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for it becomes a duty on the delivery of the hay only, and 
not before. Telv. 215. = 
In debt upon a bond againſt the defendant as admini- 
trator, &c. the defendant pleaded a releaſe, whereby the 
Lintif, reciting there were ſeveral controverſies be- 
46 the defendant and him about a legacy and the 


rioht of adminiſtration, releaſes to the defendant all his 
right, title, intereſt and demand of, in and to the perſo- 


nal eſtate of the inteſtate; and on demurrer this was. 


held to be no plea ; and a difference was taken by Ch. 

' Halt, between a releaſe of all demands to the perſon 
of the obligor or adminiſtrator, and a releaſe of all de- 
mands to the perſonal eſtate of the obligor or admini- 
{trator ; that the laſt will not diſcharge the bond as the 
other may, becauſe the bond does not give any right or 
demand upon the perſonal eſtate, &c. until judgment and 
execution ſued. Salk. 575. 2 Ld. Raym. 786. Topham 
« Tallir's. = bs 

9, promiſes B. in conſideration that he will ſell to 
his ſon certain merchandize at ſuch a price, that if his 
ſon does not pay it at the feaſt of St. Michael next en- 
ſuing, be himſelf will pay itz and before Michaelnas A. 
releaſes all ations and demands to him who made the 
promiſe; this ſhall not releaſe the afſump/it, for till 
Michaelmas it cannot be known whether his ſon will 
have paid it or not, and till default of payment by him, 
the other is not bound to pay it, and fo it 1s a mere contin- 
gency till Michaelmas, which cannot be releaſed. 2 Rvl. 
Abr. 407-8. Briſcoe v. Aer. | 

For more learning on this ſubjett, ſee 4 Bac. Abr. and 
18 Vin. Abr. tit, Releaſe. _- : 

Kelegation, (Relegatio,) A baniſhing or ſending 
away 3 as abjuration is a forſwearing of the realm for 
ever, ſo relegation is taken for a baniſhment for a time 
only. Co. on Lit. fol. 133. oh 

clief, (Relevamen, but in Domeſday, Relevatio, re- 
lvium) Signifies a certain ſum of money which the te- 
nant, holding by knights ſervice, grand ſerjeanty, or 
other tenure, (for which homage or legal ſervice is due) 
and being at full age at the death of his anceſtor, paid 
unto his lord at his entrance. Mag. Chart. cap. 2. and 
-31 Eliz. 1. flat. 1, Brafton, lib. 2. cap. 36. affirms, 
That it is called a relief, Puia heredttas gue jacens fuit 
per anteceſſoris deceſſum, relevatur in manus heredum, & 
propter faftam relevationem, facienda erit ab herede que- 
dam preflatio que dicitur relevium 3 and Briton, c. 69, 
Of this alſo ſpeaks the Grand Cuſtumary of Normandy, 
cap. 34. Skene de verbor. ſignif. verb. Relevium, faith, 
Relief, is a French word, from the Latin relevare, which 
is to relieve or take up that which is fallen; for it is 
given by the tenant cr vaſſal that is of perfect age, after 
the expiring of the wardſhip to his ſuperior lord, of 
whom he held his lands by knights-ſervice, that is, by 
ward and relief : For by payment thereof he relieves, 
and, as it were, raiſeth up again his lands after they 
were fallen down into his ſuperior's hands, by reaſon of 
wardſhip, &c. See him at large. See ſtat. 12 Car. 2. 
cap. 24, Relief is otherwiſe thus explained, viz. A feu- 
datorv or beneficiary eſtate in lands was at firſt granted 
only for life, and after the death of the vaſſal it returned 
to the chief lord, for which reaſon it was called feudum 
caducum, viz. fallen to the lord by the death of the te- 
nant ; afterwards theſe feudatory eſtates being turned in- 
io an inheritance by* the connivance and aflent' of the 
chief lord, when the poſleſlor of ſuch an eſtate died, it 
was called hereditas caduca, 1. e. it was' fallen to the 
chief lord, to whom the heir having paid a certain ſum 
of money, he did then relevare hereditatem caducam out 
of his hands; and the money thus paid was called a 7e- 
lef. This muſt be underſtood after the conqueſt ; for, 
in the time of the Saxons, there were no relzefs, but he- 
Mets paid to the lord at the death of his tenant, which 
in thoſe days were horſes, arms, &c. and ſuch tributes 
could not be exacted of the Engl/h immediately after 
the conqueſt, for they were deprived of both by the 
Nermans ; and inſtead thereof in many places, the pay- 
ment of certain ſums of money was ſubſtituted, which 
they called a relief, and which continues to this day. 
_ reaſonable : It is likewiſe ſometimes called /aryful and 
OL. II. OY 
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ancient relief, which is injoined by ſome law, or becomes 
due by cuſtom, and duth not depend upon the will of 
the Lord, viz, In a charter of King John, mentioned 
by Matt, Pariſ. pag. 1178. Si quis comitum vel baronum 
noſtrorum, ſroe alrum tenentium de nobis in capite, per ſer- 
vitium militare, mortuus fuerit, & cum deceſſerit heres ſuus 
plene etatis fuerit, & relevium debeat, habeat hereditatem 
ſuam per antiquum relevium : And what that was we may 
read in the laws of William the Conqueror, cap. 22. and 
of Henry I. cap. 14. and before that time in the laws of 
Canutus, cap, 97. viz. The relief of an earl was eight 
war-horſes with their bridles and ſaddles, four lericas, 
four helmets, four ſhields, four pikes, four ſwords, four 
hunting-horſes and a palfrey, with their bridles and 
ſaddles : The relief of a baron or thane was four horſes, 
two with furniture, and two without, two ſwords, four 
lances, four ſhields and an helmet, cum /orica, and fift 

marks in gold. "The relief of a vavaſor was his father's 
horſe, his helmet, ſhield, lance and ſword, which he had 
at his death. The relief of a villain or a countryman was 
his beſt beaſt, &c. Cowell, edit. 1727. 

Religion, (Religio,) Is virtue, as founded upon reve- 
rence of God, and expectation of future rewards and 
puniſhments ; a ſyſtem of Divine faith and worſhip as 
oppoſite to others. Johnſ. That habit of reverence to- 
wards the Divine nature, whereby we are enabled and 
inclined to ſerve and worſhip him after ſuch a manner 
as we conceive moſt acceptable to him, is called religion. 
Wilkins. All blaſphemies againſt God, as denying his 
being or providence, all profane ſcoffing at the Holy 
Scripture, or expoſing any part thereof to contempt or 
ridicule, all impoſtures in religion, as falfly pretending 
to extraordinary commiſſions from God, and terrifying 
or abuſing the people with falſe denunciations of judg- 
ments, &c. All open lewdneſs grofsly ſcandalous, ſuch 
as was that of thoſe perſons who expoſed themſelves 
naked to the people in a balcony in Covent-garden, with 
moſt abominable circumſtances]; offences of this nature, 
becauſe they tend to ſubvert all religion or morality, 
which are the foundation of government, are puniſhable 
by the temporal judges with fine and impriſonment, and 
allo ſuch corporal infamous puniſhment as to the court 
in diſcretion ſhall ſeem meet, according to the heinouſ- 
neſs of the crime. 1x Hawk. P. C. 6, 7. Seditious 


able, as tending to a breach of the peace, 1x Hawk. 
P. C7 

The ſix articles of religion eſtabliſhed, 31 Hen. 8. c. 
I4. 35 Hen. 8. c. 5. Commiſſions to be granted con- 
cerning religion, 32 Hen. 8. c. 15. The authority of 
the King and the clergy in matters of faith. 32 Hen. 8. 
c. 26. ,34 & 35 Hen. 8. c. 1. Repeal of the former 
aQts relating to religion, 1 £4. 6. c. 12. ſe. 3. Images 
in churches, &c. to be deſtroyed, 3 & 4 Ed. 6. c. 10. 
Repeal of the ſeveral as of Ed. 6. 1 Mar. #7 2. & 
2. Preachers, &c. to ſubſcribe the articles. 13 £1. c. 12. 
Articles to be ſubſcribed by proteſtant diſſenting teachers, 
1 Will. & MM. c. 18. ſet. 8, to. Profeſſion of Chriſ- 
tian belief to be ſubſcribed by Quakers, 1 Jill. & MM. c. 
18. ſeft. 13. See Deny, erely, Nonconfo;- 
milts, Papiſts, Quakers, ilant, Service and 
Sacraments, | 

Religious * houſes, (Religio/e domus,) Are houſes ſet 
a-part for pious uſes, ſuch as are monaſteries, churches, 
hoſpitals and all other places where charity is extended to 
the relief of the poor and orphans, or for the uſe or ex- 
erciſe of religion. See Notitia Monaſtica, or A ſhort 
Hiſtory of the religious houſes in England and Wales, by 
Thomas Tanner, OCtavo, who in an alphabetial order of 
counties, has accurately given a full account of the foun- 
ders, the time of foundation, the titular ſaints, the or- 
der, the value and the diffolution, with reference to 
printed authors, and manuſcripts that preſerve any me- 


moirs relating to each houſe ; with a learned and judici- 


ous Preface of the inſtitution of religious orders, &&c, 
Cowell, edit. 1727. See Monalteries. 

Religious men, (Relig:9/e,) Are ſuch as enter into a 
monaſtery or convent, there to live devoutly. In an- 
cient deeds of fale of land, we often find the vendee re- 
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ſtrained from giving or alienating it vir7s religrofis vel Fur 
dzis, to the end the land might not fall into Afortmarn. 
Cowell, edit. 1727. See Judaiſm. 

Relinquiſhment, Is a torfaking, abandoning or giving 
over. It hath been adjudged, that a perſon may relin- 
quilh an ill demand in a declaration, &c. and have 


judgment for that which is well demanded. S?yle 175. 


In affiſe the count was of a meſſuage, and four acres of 
land in B. and the jury having a view only of the Jand, 
the demandant relinquiſhed his plaint to the houſe. Dyer 
66. But on aſfiſe where the plaint was for fifty-three 
ſhillings and four-pence, rent, no part of that rent could 
be relinquiſhed, becauſe a rent is an entire thing. b:d. 
61. In a writ of annuity where the jury found the ar- 
rears, but did not afſeſs damages or cofts, which could 
never be ſupplied by a writ of inquiry; the plaintiff was 
admitted to relinquiſh and releaſe the damages, and had 
judgment for the arrears. 11 Rep. 59. 

Religues, (Reliquiz,) Are ſome remainders of ſaints 
that are dead, preſerved by ſome living with great vene- 
ration, as ſacred memorials of them; forbidden to be 
uſed or brought into England by ſeveral ſtatutes ; and 
juſtices of peace are impowered to ſearch houſes for po- 
piſh books and reliques, which when found are to be defa- 
ced and burnt, &c. 3 Fac. 1. c. 26. 

Remainder, (Remanentia) Is an eftate limited in lands, 
tenements or rents, to be enjoyed after the expiration 
of another particular eſtate, For example, A man may 
let to one for term of his life, ard the remainder to an- 
other for term of his life. Lit. cap. Atturnment. And 
this remainder may be either for a certain term, or in 
fee-ſimple, or fee-tail, as appears by Broke, tit. Donee and 
Remainder, fol. 245. and Glanvile, lib, 7. cap. 1, The 
difference between a remainder and a reverfion, according 
to Spelman, is this, That by a reverſion after the appointed 
term, the eſtate returns to the donor, or his heirs, as the 
proper fountain 3 whereas by remainder it goes to ſome 
third perſon, or a ſtranger, Cowell, edit. 1727. 

Remainder is deſcribed to be a remnant of an eſtate in 
lands or tenements, expeRant on a particular eftate crea- 
ted together with the ſame and at the ſame time, and is 
ſo expeAant on the particular eſtate, that unleſs it can 
take effe&t when the particular eſtate determines, it 1s 
void. Co. Lit. 49, 143. 2 Co. 51. Moor 344. Vaugh. 
269. 


*1. Of the ſeveral kinds of remainders, as diſtinguiſhed 
into remainders veſted, or in contingency and abeyance, 

2. Of craſs remainders, or thoſe ariſing by implication 
and conſtruction of law. 


3. Of what things a remainder may be made, or limited, 
4. That words are ſufficient to create a remainder. 


5. Of the continuance of the particular eflate, and when 
the remainder is to commence, 


1. Of the ſeveral kinds of remainders, as diflinguiſhed 


into remainders veſted, or in contingency and abeyance. 


If an eſtate be limited, either at Common law, or by 
way of uſe, to one for life, or in tail, remainder to the 
rizi1t heirs of F. 8. who is then dead, this is a good re- 
mainder, and veſts preſently in the perſon who 1s heir at 
law to F. S. by purchaſe; and though a daughter be 
then heir at law, and after a ſon is burn, yet ſhall the 
daughter retain the land againſt him ; for ſhe being heir, 
and coming within the deſcription at the time when the 
remainder was limited, it then veſted and ſettled in her 
immediately as a remainder by purchaſe, and ſhall not b 
any accident after be defeated. 2 Rol. Abr. 415. 1 Co. 
95, 103. Plaw. 506. | | | ; 

But contingent remainders are of three forts ; Firſt, 
When it is a limitation to one not 22 eſe, for in that 
caſe, if the remainder-man never does come 27 efſe, it is 
a void remainder, Secondly, When the particular eſtate 
may determine before the remainder can commence ; as 
an eſtate to A. for life; and from and after the determi- 
nation of his eſtate, then to C. during the life of A. this 
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is good by contingency, that is, if A. forfeit h 


pa we r otherwite, in his life-time. Thi 
there 1s a limitation precedent, or ; 
before the remainder ) 9h take effe&, prcping to hap 4h 
as a remainder to commence when F. 8. Biel rev gh, 
England from Rome. In the caſe of Dormer y, F xr Ag 
_ is 2. Per Lee Chief Juſtice, gry 
ut if F. 8. in the caſe above, be livi 
the remainder limited to his right ele, hs eur _ 
mainder in abeyance or contingency, that is, it is in ” rl 
lon but 7 nubibus till the contingency happens for ; gs 
feoftor or donor it is not, becauſe he has limited it a a 
him, and all remainders muſt paſs out of him at the tj o 
of the limitation, though they do not preſent] veſt in 
the perfon intended ; and in the right heirs of FF = 
cannot be, becauſe he cannot have heirs during bis lf R 
ſo there is no perſon in rerum natura within the deſeri -o 
tion, to take it; therefore it is in the mean time # 
abeyance or expectancy, to veſt or not veſt, as the Sy 
happens ; for if 7. 8. dies during the particular eſtate 
then the remainder preſently takes place in his heirs ; bur 
if the particular eſtate determines by death or othervit 
in the life of 7. $8. then ſuch remainder is become to- 
tally void, and can never veſt, but the eftate ſettles 
again in the feoffor or donor, as if no ſuch limitation in 
remainder had been ; and he becomes tenant to the re 
crpe, and 1s obliged to do the ſervices ; and though F. $ 
die ſoon after, yet his heir can have no benefit ik 
not being capable of taking the remainder when it fell, 
1 Co. 135. Co. Lit. 378. a. 2 Co. 51, 2 Rol, Abr. 
415. Plow. 28, 556. Poph. 74. Moor 120, 3 Co, 
20. 10 Co. 50. Raym. 145. Pollex, 56. 
But if there be no ſuch F. $. at the time of the limita- 
tion, though he be after born, and dies, during the par- 
ricular eſtate z yet his heirs ſhall never have the remain- 
der. So if a remainder be limited to A. ſon of B. in tail 
&c. or to E. wife of D. where in truth there is no ſuch 
A. or E. though B. has a ſon called 4. or D. marrizs 
one E, yet they can never take the remainder ; becauſe 
if there be ſuch perſons as the words of the gift import, 
there the remainder ought to veft in them preſently, and 
they will never after be made capable of taking it; but 
if there be no ſuch perſon then 7 eſſe, none who come 
within that deſcription after can lay claim to it, becauſe 
the limitation was preſent to ſuch perſons ; but a re- 
mainder limited primogenzto filio, or proximo haredi maſcals 
of A. or propinquioribus heredibus de ſanguine puerorum, or 
Jentori puero of A. or to the right heirs of A. there being 
then ſuch . in ge, or to the wife that A. ſhall marry 3 
theſe are good remainders, and ſhall veft when ſuch per- 
ſons come 2zr efſe as are within the deſcription ; becauſe 
here appears no preſent regard for any perſon in particu- 
lar, and therefore if they anſwer the deſcription at any time 
before the particular eſtate determines, it is time enough ; 
and ſo there 1s a diverſity between a remainder limited 
to one by name in particular, and ſuch remainder limit- 
ed by deſcription or circumlocution, or between a gene- 
ral name and a ſpecial name. Co. Lit. 3. 1 Co. bb. 2 
Co. 51. Fob. 33. Moor 104, Dyer 337. 2 Lim. 
210. I Rol., Rep. 254. 
A. makes a leaſe to B. for life of B. and after the 
death of A. to remain to B. and his heirs ; this remain- 
der is contingent, and cannot veſt preſently, for if 4. 


| 


is eſtate by 
rdly » When 


| ſurvives B. it is voidz and becauſe otherwiſe the ope- 


ration of livery would be interrupted during the life of 
A. for he cannot give himſelf any eftate, his livery ope- 
rating to paſs eftates from him, not to give any. to him 
who had the whole before ; and therefore during his life 
the operation of the livery muſt ceaſe, and by conſe- 


y | quence no remainder can take effe& in virtue of that li- 


very, which pre tempore being at an end, all that depended 
thereon ceaſes too, and never after after be revived ; for 
the livery muſt carry out all the eftates at once from the 
feoffor, and if he comes again into the poſſeſſion before 
they can all take effeR, this breaks the force of the li- 
very, and brings back again to him all that ſuch livery 
had taken out from him, and then they can never take 
effe&t but by a new livery; and this is the reaſon of the 
common caſe, that 'one cannot give lands to another to 


begin 
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-1 after his death,” becauſe being to make livery pre- 
{ently if that cannot operate preſently, it can never. ope- 

c # all, for it is a contradiction to give lands to one by 
"lemn livery, which is an act executed and works pre- 
—"u and yet by words tc reſtrain that operation to a, fu- 
ture time 3 but in the principal caſe, where A. dies firſt, 
there no interruption is of the livery, for B. had an eſtate 
for life by virtue thereof, and before that determines, the 
fame liverys. which carried -the remainder in abeyance, for 
the uncertainty of its taking effect; does upon A.*s death 
Jire& and ſettle, or bring down the remainder to B. and 
his heirs. 10 Co. 85. TR 

If a leaſe be made to A. B. and C. for their lives, and 
 B, ſurvives C. then to remain to B, and his heirs, 
this remainder is in abeyance, becauſe though the perſon 
he certain, yet fince it depends on C.'s dying before him, 
{ll that be known the remainder cannot veſt. So if a leaſe 
he made to A. for life, and after the death of B. who is 
a ſtranger, to remain to C. in fee, or to A. in fee, thele 
remainders are in abeyance or contingency, and depend 
on B.'s dying before C. or A. for if he ſurvives them, 
te remainder cannot take effect. 3 Co. 20, 10 Co. 85. 
Cr Lit. 378. 0 

If a leaſe be made to A. for life, remainder to the 
abbot of D. and his ſucceffors, though the abbot be then 
dead, fo as there is then no abbot at all, yet the remain- 
der ſhall be good if an abbot be made before the death 
of 4, So of a remainder to a mayor and commonalty, 
dean and chapter, prior and convent, &c. though there 
be then no mayor, dean or prior, $So of a remainder 
to the biſhop of D. parſon of D. or other ſole corpora- 
tion and his ſuccelſors ; theſe remainders not being li- 
mited to them by name {pecially, but to them generally, 
and ſo whoever comes within the deſcription before the 
&termination of the particular eſtate, is capable of ta- 
king by virtue thereof, are good remainders in abeyance, 
&e, But if there be no ſuch corporations at the time 
of the limitation, then the remainders are totally void ; 
and none created after, though by the ſame name, can 
take theſe remainders, though a patent be then paſled 
to make ſuch corporation. Co, Lit. 264. Fob. 33. 2 
Co. 51, 10 Co. 30. Moor 104. 1 Rol. Rep. 254. 


2 Bulſt. 275, 


2. Of craſs remainders, or thoſe ariſmg by implication and | 


anſtruttion of law. 


A. having iffue five ſons, his wife being.enſient, deviſed 
two thirds of his lands to his four younger ſons, and the 
child in ventre ſa mere if he were a ſon, and their heirs ; 
and if they all die without iſſue male of their bodies or 
any of them, that the lands ſhall revert to the right heirs 
of the deviſor ; by this deviſe the younger ſons were te- 
nants in tail in poſſeſſion, with crols remainders in: tail to 
each other, and no part ſhall revert to the heir of the de- 
viſor till all the younger ſons be dead without ifJue male of 
their bodies. Dyer 303. 

But where ho haves iſſue three ſons, A. B. and C. 
deviſes one houſe to A. and his heirs, another houſe to B. 
and his heirs, and a third houſe to C. and his heirs, provi- 
dd that if all his ſaid children ſhall die without iſſue, 
that then all the ſaid mefſuages ſhall remain and be to his 
wife and her keirs, and it was held by: three judges, that 
upon-the death of one of the ſons without iflue, the wife 
might enter, and that here there were no croſs remain- 
ders from one ſon to another, becauſe being deviſed to 
them ſeverally by expreſs limitation, there ſhall be no 
rreater eſtate to them by implication 3 but Lea Ch. J. 
doubted ; and Doderidge J. faid, that though perhaps croſs 
remainders may be by implication where there is a deviſe 
to two ſeveral perſons, yet not ſo if to more 3 for when 
one dies there cannot be ſeveral eftates by moieties to ſe- 
veral perfons, and when another dies, remainder again to 
another, becauſe of the uncertainty and inconvenience z 


and that it'was never ſeen in any book, where an eſtate 
1s limited to divers, that. there could be croſs remainders. 
Cro, Fac, 655. 2 Rol. Rep. 281. Gilbert v. Witty. Gart. 
173. $. C. cited, and admitted to be law. As in 4 


0, I4. 


One ſeiſed of lands in fee, by his will in writing de- 
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viſes Black Acxe to A. his daughter and heirs, .and. 1 hite 
Acre to his daughter B. and her heirs ; and. if ſhe die be- 
fore the age of ſixteen years living A. then A. ſhall have 
IV hite Acre to. her and her heirs; and if 4. die, having 
no ifſue, Jeaving B. then B, ſhall have the part of A, tg 
her and her heirs ; and if both die, having no iffue, then 
to F. S. and his heirs, and gies; B. "attains ker age of 
ſixteen years ; and then dies without iffue in the life of A. 
And hilt it was held by three. juſtices againſt Dyer, that 
the daughters had an eftate-tail upon the, whole will, and 
not a fee determinable upon a contingent ſubſequent ; ſe= 
condly, that by the words, if both die without iflue, no 
crols remainders in tail were created by implication, but 
that upon B.'s death without ifſue, after fixteen, F. $. 
ſhould have her part preſently without ſtaying til] the death 
of 4. without ifſue. Dyer 330. 1 Benl, 212. t Rol. 
Abr. 839. Vaugh. 267. Clatche's. caſe. | NY 

A, ſeiſed of lauds in fee, by his will deviſes all his Tands 
in the county of to his two daughters B, 
and C, and their heirs, equally to be divided betwixt 
them ; and in cafe they happen to die without iſſue, then 
he deviſes the ſaid lands to his nephew F. $. and the heirs 
male of his body, and dies ; and it was adjudged, that 
upon the death of B. one of the daughters of the other 
lifter took her moicty as a croſs remainder, Roym. 452. 
Skin, 17. 2 Fen. 172. 2 Show. 136. Polex. 4.34. S. C. 
Holmes v. Meynel, and ſee 2 Vern. 545. 3 Mad. 107. 

t hath been ſaid in a great vatiety of caſes, that croſs 
remainders can never arife between 'more than two, from 
the great confuſion it would otherwiſe create. Cro. Tac. 
O55. 1 Vent. 224. Raym., 455. Fitzg. 97. Shaw y. 
IWeigh. 2 Fon. 82. Fe os, 

It is clearly agreed, that croſs remainders can only 
ariſe in laſt wills, and are not to be allowed of in an 
deed or conveyance. Co. Lit. 25. , 1 Rol. Abr. 837. 2 
Show. 136. fr, Phe 07M obargye 

Richard Holden ſeiſed in fee, and having iſſue a foi 
and three grand-children, by his will deviſed part of his 


eſtate to his wife for her life, and the reverſion of ſuc 


part expectant on her death, and all other his freehold 
tenements, &c, he gave to his ſon Richard Holden far 
life, and after his death to hjs firſt and othex ſons ſuc- 
ceffively in tail male; and for default of ſuch iflue,. and 


premiſles to his grandſon Richard Holden, and his grand- 
daughter Elizatoth Holden, to be equally divided hc- 
tween them, and to the heirs of their reſpeRive. bodies 
ifſuing ; and for default of ſuch iſſue he gave the pre- 
miles to his grand-daughter Arne in fee ; the teſtator died 
ſeiſed, Richard the ſon died without iſlue male, where- 
upon Elizabeth. and the grandſon entred, and Elizabeth 
died without iſſue generally ; Arne Holden married John 
Farvis ; and the queſtion was, whether there were croſs 


remainders between Elizabeth and Richard the grandſon, or | 


whether the moiety of Elizabeth ſhould go to Anne or to 
Richard ? And it was reſolyed, that there were' no croſs 
remaigders between them, becauſe here are no expreſs 
words, nor is there a neceſſary implication, without either 
of which croſs remainders cannot be raiſed ; that the 
words, and far default of ſuch iſfue, being relative to what 
goes before, mean only, and for default of heirs of their 
reſpeive bodies, ang. there it is no more than as if it 
had been a deviſe of one moiety to Richard and the heirs 
of his þady, and of the other moiety to Elizabeth and the 
heirs of her body, and for default of heirs of their reſpec- 
tive bodies remainder over; in which caſe there could be 
no doubt; and it was held, that this caſe differed from 
the caſe ſupra of Holmes and Meynell, the word reſpetiive 
being in that.caſe, and the firſt deviſees were the teſtator's 
daughters, and the remainder-man only a nephew ; where- 
as in the preſent caſe, Anne was as near to the teſtator as 


Richard. Comber y. Hill. Paſeh. 7 Ge0. 2. in B. R. and 


Mich. 8 Gee..2. a like caſe in B. R. between Browne v. 
Huliams. | 


3. Of what things a remainder may be made, or hmited. 


As to eſtates of inheritance, there. can ,be no doubt 


ou that the grantor, having a perpetual and durable in- 


tereſt 
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tereſt in the eſtate, may ſhare and divide it, or grant as 
many remainders oyer as he thinks proper. 4 Bac. Abr. 


2. | 
"But as to perſonal goods and chattels, it was formerly 
held, that they in their own nature were incapable of 
any limitation over, being things tranſitory, and by many 
accidents ſubjet to be loſt, deſtroyed or otherwiſe im- 
paired, and the exigencies of trade requiring a frequent 
circulation thereof, in which they differ from lands and 
tenements which are permanent, and therefore what 15 
called an eſtate in lands is termed property in perſonal 
chattels; and hence it was held, that a gromers deviſe 
| of a perſonal thing to one, though but for an hour or 
minute, was a gift for ever, and an abſolute diſpoſition of 
the intire property. Bro. Deviſe 13. Plow, 521. Dyer 
74. 8 Co. 94- : . 

Hence it came to paſs, that it was a long time ere the 
courts of juſtice could be prevailed on to have any regard 
for a deviſe over even of chattel real, or a term for years 
after an eſtate for life limited thereon, becauſe the eſtate 
for life being in the eye of the law of greater regard and 
conſideration than an eſtate for years, they thought he, 
who had it deviſed to him for life, had therein included all 
that the deviſor had a power to diſpoſe of ; but now ſuch 
remainders over are allowed under «che name of executory 
deviſes, and are eſtabliſhed both in courts of law and equi- 
ty, provided they tend not to a perpetuity, ſo as to make 
eſtates unalienable. ' 4 Bac. Abr. 294. 

Alfo a diſtintion was formerly taken between a de- 
viſe of 'a perſonal chattel to one for life, with a remain- 
der over, and of the uſe only ; that in the firſt caſe the 
deviſee for life had the abſolute property; but not fo in 
the ſecond, for that the firſt deviſee had not the property 
of the goods, but only a ſpecial intereſt in them, ſo that 
there ſtill remained a property which might be limited 
over ; but this diſtintion is now exploded in conformity 
to the Civil law, and the deviſee in remainder is allowed 
in equity the like remedy in both caſes. Plow. 521. 
Cro. Car. 346. 1 Ral. Abr. 6x0. March 10b. Owen 
33: 1 Ch. Ca. 129. 2 Vern. 245. 1 P. Will, x. 502, 

JI. 

But a deviſe of a term for years or perſonal chattel to 
one for a day or an hour, is a deviſe of the whole term or 
intereſt, if the limitation over is void, and it appears at 
the ſame time that the whole was intended to be diſpoſed 
of from the executors. 1 P. H/ll. 666. 

A. being poſſeſſed of a term for ninety-nine years, de- 
viſed it to B. for life, and after to fix others ſucceſhvely, 
for their lives if the ſaid term ſhould fo long continue ; 
and all the ſeven perſons being dead, and the term con- 
tinuing, it was acjudged, that it ſhould revert to the 
executors of the teſtator, and that it did not veſt in the 
ſurvivor of the deviſees ſo as to tranſmit it to his repre- 
ſentatives. 1 Salk. 231. 1Ld. Raym. 325. Ayres v. 
Falkland, | : 

A farmer deviſed his ſtock (which conſiſted of corn, 
hay, cattle, &c.) to his wife for life, and after her death 
to the plaintiff, It was objected, that no remainder can 
be limited over of ſuch þ. Wat as theſe, becauſe the uſe 
of them is to ſpend and conſume them ; but the Maſter 
of the Rolls ſaid the deviſe over was good, but faid, if 
any of the cattle were worn out in ufing, the defendant 
was not to be anſwerable for them ; and if any were fold 
as uſeleſs, the defendant was only to anſwer the value of 
them at the time of the ſale; and an account was decreed 
ny taken accordingly. Abr. Equ. 361. Hayle v. Bur- 
rodale. 


A. ou his ſiſter, by will, 107. and direQs that ſuch |- 
part © 


his perſonal eſtate, as his wife ſhould leave of her 
ſubſtance, ſhould go to the ſiſter ; whatever the wife has 
not employed in that way, ſhall go over and be accounted 
for. 1 P, Jill. 651. Uperwel v. Halſey. : 
But if a chattel real, money, goods or other perſonal 
things, are deviſed to one, and the heirs of his body, or 
to one, and if dies without heirs of his body, remainder 
over ; this remainder is totally void, and the courts of 
equity will not allow of a bill by the remainder-man to 
compel ſecurity, &c. or to have the money, &c. after 


R E M 
the death of the firſt deviſee, but it ſhall 
tors or adminiſtrators ; for the firſt deviſe gives the abſ; 
lute property of a perſonal eſtate, as the like deviſe Fa 
real eſtate before the ſtatute De domis gave the abſy] t : 
upon which no limitation could be made further ; pro” Bs 
the heirs are the repreſentatives to. take the rea] bong Py 
are the executors to take the perſonal eſtate ; and thi: ; 
not — the * —_g De doms, but remains as at oaks 
mon law. 2 Yen, . 2 Vin, . C 
Abr. Eq. tit. Deviſe. ah yo T0 gk 

If A. deviſe that his goods and furniture ſhall remain j 
his houſe to be enjoyed according to the limitations of hi 
will, by thoſe intitled to the houle, the firſt that would be 
tenant in tail of the houſe becomes abſolute owner of th 
goods. Saunders v. Saunders admitted. : 

Not only lands and tenements, but alſo rents com 
mons, eſtovers or any other intereſt or profits jn eſſe where. 
in the grantor hath the abſolute property to him and his 
heirs, may be granted with remainder over. Pl 

Co. 8 . 379 
7: Bo-if one hack the ofice of park-keeper, forell 

o 1f one hat e once of park- keeper, foreſter 
ſheriff, &c. to him and his holes, _ may a = 
offices to one for life, remainder 1o another tor life, &; 
for omne majus continet in ſe minus, and as they are orant- 
able over in fee, ſo may they be granted in ſucceſſion to 
ww for life, with remainders over, &c. 9 Co. 48. 1 4:4 
pl. 201. 

It was formerly doubted, whether there could be a re- 
mainder of a rent de novo, that is, whether a man ſeiſed 
of lands in fee, could thereout grant a rent-charge to 
one for life or years, remainder to another in ſee, or in 
tail z and this doubt aroſe from the rent's not having any 
exiſtence before it was created, and conſequently no re- 
verſion could be left in the grantor, out of which the re- 
mainder was to ariſe; but it hath been adjudged, and 
is now ſettled, that ſuch grant in remainder is good, the 
grantor having the abſolute intereſt in the eſtate out 
of which it is to ariſe, and his intention gives it being 
for the whole, out of which the lefler eſtates are caryed. 
But if he grant ſuch rent for life or years, to one with- 
out going further, he cannot after grant the reverſion 
thereof to another, becauſe he has no reverſion in him, 
2 Rol. Abr. 415. 2 Co. 70, 76, 2 Vent. 240. 1 Lev. 
144: I Sid. 285, 2 Salk. 577. 2 Lutw. 1225. Mer, 
pl. 100. 

In the caſe of The King v. Kemp, it was held, that the 
King may grant an eſtate in an office to commence zn fu- 
turo, or upon a contingency, for he hath no inheritance 
in the office, or to the execution of it, but in point of in- 
tereſt only to grant. And it was ſaid there was a diverſity 
between offices in fee exiſting, and ſuch as were granted 
only for life, which being as a new thing created, might, 
as a. rent de novo, be granted to commence 7n futurs. 
4 Mod. 275. 1 Ld. Raym. 52. Carth. 350. Salk. 465. 
Comb. 334. King v. Kemp. 

If one be created Baron, Viſcount, Earl, &c. by patent, 
and after, in the ſame patent, the ſame honour is granted 
to another in remainder, yet this operates as a new grant, 
and not as a remainder, Fa the King had no reverlion of 
that honour in him, tho? he had ſtill the ſame power of ap- 
pointing one in ſucceſſion to take it, as he had of granting 
it to the firſt. Show. Par. Ca. 5, 11. 

A licence to ſell wine may be granted to one for life, 
remainder to another for life ; becauſe by ſuch licence not 
only an authority paſſeth, but an intereſt, by way of reſt1- 
tution, to that which was the ſubjects right before 1t was 
prohibited by ſtatute. 1 Lev. 220. Bridg. Rep. 113. 


20 to his execy. 
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4. What words are ſufficient to create a remainder. 


The word remainder is no term of art, nor is it necet- 
fary to create a remainder. So that any words, ſufficient 
to ſhew the intent of the party, will create a remainder 3 
becauſe ſuch eſtates take their denomination of remain- 
ders more from the nature and manner of their exiſtence, 
after they are limited, than from any previous quality 1n- 
herent in the word remainder. To make them ſuch 
therefore, if a man gives lands to A. for life, and that 


after his death the land ſhall revert, or deſcend to Fu 


_ 2-Y 


| 
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tr life, & + This is a good 


ted as ſuch. 
31 ' D er 125. . » . 
if ſands are given to one and the heirs male of his 


and to him and the heirs female of his body, this 
imitation to the heirs female is a remainder ; becauſe it 
: not to take place till the eſtate to the heirs male is ſpent. 
6.46: $1 *.-: .. af; 

& if lands are given to a widow, and to the heirs of 
the body of her late huſband, on her begotten. "This 
is a remainder to the heirs of the body of the huſl- 
hand; becauſe it cannot take effeC: till after the widow's 
Jeath, who has an eſtate for life. Co. Lit. 26, 200. 2 
Med. 210» ; ning ig" 

& an eſtate limited to A. for life, or in tail, & pg 
leeſſum ejus, or pro defeftu talis exitus, to B. and the heirs 
of his body, is good, though there be not the word 7e- 
matnder, & if a leaſe be made to A. for life, and that 
after his death B ſhall have the profit, this is a good re- 
mainder to B. Plow. 159. Moor, pl. 54. Dyer 125, 
1 Rel. Rep. 319. Cre. Eliz. 1o, 742. 

G a leaſe to A. for life, and that after his death his 
children ſhall have it, is a good remainder. 6 Co. 17. 6. 
Rom. 83. fo 

Nay, tho' an eſtate be limited expreſsly as a remain- 
ler, yet if it be not ſo in confſtrution of law, the word 
remainder will have no force to make it ſuch, As if 4. 
feiled of lands in fee, he and B. levy a fine to C, in 
fee, who grants and renders to B. in tail, rendring rent 
to4. and if B. died without iſſue, tenementa pred” imtegre 
remanebunt to A. and his heirs ; B. ſuffers a common re- 
covery ; A. diftrains for his rent; and this was adjudged 
2 reverſion, and as ſuch the rent paſſed with it to #4, and 
was chargeable upon the land in whoſe hands ſoever ir 
came, by virtue of the contract which cannot be deſtroyed 
by the recovery, though the reverſion is thereby barred. 
Cre, Eliz. 727, 768, 792. Moor, pl. 795. Co. Lit. 
299, Raym. 142. | | 

ut here it may be proper to take notice of a ſet of 
words ſometimes uſed in leaſes for years, which are fo 
far a part of the limitation and deſcription of the firſt in- 
tereſt, that they carinot again be made uſe of to paſs any 
further intereſt in the ſame land. As if one make a 
leaſe to A. for eighty years, if he ſo long live, and if he 
happen to die within the faid term, then the Jands for 
the reſidue of the ſaid term, or for ſo many years as ſhall 
be then remaining of the ſaid term, to go over to ano-! 
ther, this limitation over is void ; becauſe the time, or 
term, of eighty years was not abſolute to 4. but was 
determinable after his death, and by his death the whole 
term is at an end; as if a leaſe had been made to 4s 
barely for his life, and then to limit the reſidue of a term, 
when nothing thereof remains, is repugnant and void ; 
but ſome opinions incline, that a deviſe i ſuch a manner 
would be good, by reafon of the intent of the party, and 
the equivocal fignification of the word terminus, which 
may, though not ftritly, ſignify alſo the time or ſpace 
of eighty years, as well as the eftate. or intereſt for 
eighty years determinable as aforeſaid. But now if a; 
leaſe be made to 4. for eighty years, if he fo long live, 
and if he die within the faid term, then the land to go 
over to another -for the reſidue of the eighty years, this 
is 2 good remainder, becauſe though the term or intereſt 
be determined, yet the land, and part of the years, ſtill 
remain ; theſe years may be made the meaſure of the 
ſucceeding intereſt, as any other number of years may be. 


Co, El. 216, 1 Leon. 218. 1 Co. 153. 3 Leon. 195. 


2 Rel. Abr. 415. Plow. 198. Moor 247, 520. pl. 441. 
I And. 259, 


}. S. feifed of lands in fee by indenture demiſes them 


to A. for life, habendum to the faid 4. B. C. and D. his 
three ſons for their lives, and” the life of the ſurvivor of 
them ſucceſſively; after the death of the latter it was ad- 
Judged in this caſe, Firſt, That if the ſons could take, 
it muſt be by way of remainder, they not being parties 
to the deed, and then it muſt be as joint-tenants, which 
could not be by reaſon of the word ſucceffive. Secondly, 
That they could not take in ſucceſſion, for the uncertainty 
whoſe eſtate or intereſt was to commence firſt, Hob, 313. 
hn = Windſmore v. Hobart. 
OL. 11, 


remainder, and may be plea- | 
' 1 Rol. Abr. 416. Plow. 29. 1 Rol. Rep. || 
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A. by indenture makes a leaſe to B. for 40 years, if A. fo 
ong live, and after his death to C, (who was no party to 
the deed) for one thouſand years and then A. levies a fine 


and dies, and hive years paſs after his death, and then the 
plaintiff claiming under C. enters, &c. and by the argu- 
ments and reaſons of the caſe, it ſeems clear, that this 
1s no remaindet at all to C. for firſt, preſently it cannot 
veſt by reaſon of the leſlor's life interpoling, and there- 
fore is no temainder veſted, Secondly, As a contingent 
remainder it cannot be good ; becauſe then it ought to 
have a particular eſtate to ſupport it, ard ought to be 
in abeyance or contingency, to veſt or not veſt when 
that determines ; but here the firſt leaſe is no ſuch parti- 
cular eftate; becauſe that reaches not to the commence- 


oft ment of the remainder, nor is the remainder limited 


with any regard to the particular eſtate ; becauſe it is not 
to commence upon the determination of that, but at a 
future time, viz. upon the death of the leſſor, and there 
is no contingency at all in the caſe, for it is to take ef- 
fect at all events, upon the death of the leflor, be it be- 
fore or after the end of the term, and therefore it cari be 
no other than a future intereſſe termiii to begin after the 
death of the party that grants it, which being but for 
years it may well do; becauſe it enures by way of con- 
tract, and though the grantee there was no party to the 
deed, and therefore, as objeed, could take nothing, 
yet it appears, that judgment was given for the plaintiff ; 
which proves, Firſt, That the grantee had an intereſt ; 
Secondly, That this intereſt was not barted by the fine, 
and five years non-claim after the death of the grantor, 
not being touched, deveſted or turned to a right; thirdly, 
That though the grantee was no party to the indenture, 
yet he might well take by virtue thereof, if he gets the 
indenture to make out his title, for the grantor can't de= 
rogate from his own gratit, or avoid his own. aCts... "Raym. 
140. Corbet v. Stone. | 


5. Of the continuance of the particular «late, and when 
the remainder is to commence, RS 


If a man makes a leaſe to /. for life, and that after 
the death of A. and one day after, the land {ball remain 
to B. for life, &c. this is a void remainder, becauſe not 


to take effect immediately upon the determination of the 


firſt eſtate, and ſo during that time, there would_ be an 
interruption of the livery, and no tenant of the freehold, 
either to do the ſervices, or anſwer to ſtrangers precipes. 
Plow. 25. Raym. 144. that the law is nice to an inftant, 
1 Ld. Raym. 316. 5k Nt | | 

A. ſeiſed in fee, deviſes his lands to B. eldeſt fon of 
his brother C. for life, remainder to the firſt fon of B, 


in tail, and fo to all his other ,ſons in the ſame manner - 


ſucceſſively, remainder to D. ſecond. ſon of C, for life, 
remainder to his firſt and other ſons in tail ſucceſſively, 
and dies; B. enters and dies, leaving his wiſe enſient 
with a ſon, then D. enters as in his remainder, and fix 
months after the ſon is born; and all this matter, bei! 

found ſpecially, 'twas adjudged in C. B. for D. againſt 
the ſon ; firſt, Becauſe this being a contingent remainder 
to the ſon, and he not being born at the time when the 


particular eſtate determined, this became void; ſecondly, 


D. being the next in remainder, . nd baving. entred be- 
fore the birth of the ſon was in by "Latif and there- 
fore ſhall not loſe his eſtate by a ſon born after ; and this 
judgment was affirmed in B. R. for they held it plainly 


to be a contingent remainder, and not an executory de- : 


viſe, or a ſpringing remainder, ,for that would introduce 
a perpetuity not .to be barred by a common recovery, 
becauſe *twould be the ſame to all the other ſons ;- but 
here it being a contingent remainder, and not happenin 
in time, 'tis gone for ever; and they relied on frchert 
caſe ; but upon a writ of error yougat into parliament, 
the judgment was reverſed by almoſt all the lords, be- 
cauſe being in a will, they, thought that by the meaning 
and equity thereof they ought” not to diſinherit the heir 
for ſuch a nicety, and that. a will was -otherwiſe to be 
expounded than_ a deed ; and therefore they conſtrued it 
an executory. deviſe, or ſpringing .remainder to the firſt 
and other ' _ and that the freehold ſhould veſt in D, 
7 ; till 
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till the ſon was born ; but all the judges were much diſ- 
ſatisfied with it, and did not change their opinions, but 
blamed the judge who permitted it to be found ſpecially 
where the law was ſo certain and clear. 4 Med. 259. 
3 Lev. 408. 1 Salk. 227. Carth, 309, Reve v. Long. 

Note, that now by the 10& 11 //. 3. cap. 16. Pro- 
vilion is made, that after-born ſons and daughters, to 
whom remainders are limited in contingency, ſhall take 
in the ſame manner as if they had been born in the fa- 
ther's life-time, though no eſtate be limited to truſtees to 
preſerve and ſupport ſuch contingent remainders, which 
at was made by reaſon of this caſe, and of the {trictnels 
of the law herein, 

For more learning on this ſubje, ſee 4 Bac. Abr. and 18 
Vin. Abr. tit. Remainder. 

Remanentes, Remanſi, Are words uſed in the re- 
giſter of Domeſday, to ſignify pertaining or belonging, 
As De hominibus qui huic manerio remanſi ſunt, 1, e. Of 
the men or tenants belonging to this manor, Cowel!, 
edit. 1727. 

Remanet in cuſtodia, Entry of an aQtion in the mar- 
ſhal's book, by reman. cu/od. where a man is actually in 
cuſtody, is a good commencement of an action in B. R. 
3 Salk. 150. 

Remedy, (Remedium) Is the ation or means given 
by law for the recovery of a right ; and whenever the Jaw 
giveth any thing, it gives a remedy for the fame : there 
is a maxim, Lex ſemper dabit remedium. Stud. Compan. 
177, 179. Remedies are favourably extended, and ſome- 
times to be had without aftion or applying to the courts 
of juſtice, viz. by accord and agreement of the parties z 
by arbitrament; retaking goods wrongfully taken away ; 
taking diſtreſſes for rent ; entry on lands, to regain pol- 
ſeſſion, &c. Word's Infl. 528, 529, 530. 

- Remembzancers of the Exchequer, ( Rememoratores 
S:accarii,) Are three officers or clerks there, One called 
The King's Remembrancer, 25 Eliz. cap, 5. The ſecond, 
The Lord Treaſurer's Remembrancer, upon whole charge 
it lies, to put the Lord Treaſurer, and the reſt of the 
Judges of that court, in Remembrance of ſuch things as 
are to be called on, and dealt in, for the King's behoof.. 
The third is called, The Remembrancer of the Fir/l- Fruits, 
5 R. 2. ſtat. 1. cap. 14, 15. Theſe in 37 E. 3. cap. 4. 
are called Clerks of the Remembrance. The King's Remem- 
brancer enters in his office all recognizances taken before 
the Barons for any the King's debts, or for appearances, 
or for obſerving of orders: He takes all bonds for the 
King's debts, for appearance, or for obſerving orders, and 
maketh out proceſs for the breach of them, He wiites 
proceſs againſt the collectors of cuſtoms, ſubſidies and 1 
ffteenths, for their accounts: All informations upon 
penal ſtatutes are entered in his office, and there all 
matters upon Engliſh bills in the Exchequer chamber re- 
main: He makes the bills of compoſitions upon penal 

laws, takes the ſtallment of debts, has delivered into his 
office all manner of indentures, fines and other evidences 
whatſoever, that concern the aſſuring of any lands to 
the ctown : He every year, in craſtins animarum, reads. 
in open” court the ſtatute for election of ſheriff's, and 
gives them their oath ; and he reads in open court the 
oath of all the officers of the ſame when they are ad-- 
mitted, beſides many other things. The Lord Treaſurer's 
Remembrancer makes proceſs againſt all ſheriffs, eſcheat- 
ors, receivers and bailiffs, for their account. He makes. 
proceſs of fieri facias and extent for any debt due to the, 
King either in the pipe, or with the auditors; makes 
proceſs for all ſuch revenue as is due to the King, by 
reaſon of his tenures: He makes a record, whereby it 
appears, whether ſheriffs or other accountants pay their 
profers due at Eaſter and Michaelmas. He makes an- 

other record, whether ſheriffs and other accountants keep 

their days of prefixion, All eftreats of fines, iſſues and 

amerciaments, ſet in any courts at We/tminſter, or at the 

afliſes or ſeſſions, are certified into this office, and are by. 
him delivered to the clerk of the eftreats, to write pro- 

ceſs upon them, &c. There are brought alſo into his 

office, all the accounts of cuſtomers, controllers and other 

accountants, to make entry thereof on record. The Re- 

membrancer of the Firſt-Fruits takes all compoſitions and 


| or reat roll ſuch deh 
chargeable upon ſheriffs, £7 Fr tS as are 
ſe. %, 44 » OA 13Q& 14 Car. 2, cap 21, 


| ty; there if the proprietary re-obtains the right of poſſet- 


covert. 


bonds for firſt-fruits and tenths, 
ſuch as do not pay the ſame, 
Remembrancers to makes co 


ſitions certified into their offic 
tify to the ingroſſer of the g 


and makes 
Cowell, edit. 
pies of 
es; and 


procels apainſ 

rk £0 

{eizures and inqui: 
to inroll and cer. 


Remitter, (Remittere, to reſtor 

4.8, e) In 

tends a reſtitution of one that wars Fa te Foy 
or 


tenements, and js ſeifed of them by his 1: ; h 
proving defeClive, he is reftored > ra ans me, which 


l | former and 

ancient title, Cowell, F, N 4" 
owned F. N. B. fol. 149. Dyer, f:l. 68, 

Remitter is an ancient term in the law 

a man has two titles to lands or TLYMAGG 
more ancient title, and another a more late 
he comes to the land by a later title, yet they will 

judge him in by force of the elder title ; banks th 5 
der title is the more ſure and worthy title; and p wa 
when he is atjudged in by force of his elder title pes 
ſaid a remitter in him; for that the law does adi bi ho 
to be in the lands by the elder 2nd ſurer title : oe 
tenant in tail diſcontinues the tail, ac, 


nan and after he difoiſuc 
his diſcontinuee ; and fo dies ſeifd, whereby the Ga 
deſcend to his iſſue or couſin, inheritable by force of 


oy” þ k pe : the 
Gy Sh He bt im ge the von 

git dy force cf the tail, a remiter ic; 
the tail; becauſe the law ſhall put and adjudge him to be 
in by force of the tail, which is his elder title; for if "i 
thou d bz in by force of the deſcent, then the diſconiinuee 
might have a writ of entry ſur dilleifin in the per awainkt 
aim, and ſouid recover the tenements and his damanc: 
Fc. But inalmuch as he is in his remitter by force of his 
tail, the title and intereſt of the diſcontinuce is quite taken 
away and deieated, &c. Lit. ſe. 65g. 

Regularly to every remitter there are two incidents, Viz. 
an ancient right and defeaſable eſtate of frechold cc wing 
togcther, Co. Lit. 348. a. | 

Tenant in tail infeoffed his heir apparent in the tail 
within age, and another jointenant in fee, and the tenant 
in tail dies; the heir in tail is in his remitter as to the 
one moiety, and as to the other moiety he is put to his 
writ of tormedon, &c. Lit. ſet. £63. 

90 If the diicontinuee after the death of tenant in tail 
makes a feoffment to the ifſue in tail, being within age, 
who has a right, and to a ſtranger in fee, and makes livery 
to the infant in name of both ; the iflue is not remitted 
to the whole, but to the half; for, 1ſt, he takes the f[ce- 
ſimple, and after the remitter is wrought by operation 
of jaw; and therefore can remit him but to a moiety, 
+ If - | | © 0 IR DYE Rn. Opt : 
Bur 'if tenant in tail enfeoff his heir apparent, the heic 
being of full ave at the time, and dies; this is no remitter 
to the heir, becauſe it was his foily, that being of full 
age the would take ſuch feoifment, &c. but fucn iolly 
cannot be adjudged in the heir being within age at the 
time.of the teoffment, &c, Lit. je. 654. For where 
the. right of poſſeſſion is diftin& from the right of proper- 


and is where 
3 VIZ, one a 
title; 2nd if 


ſion by agreement, he mult hold it under ſuch agree- 
ment ; for the other having the right of poſſeſſion, ard 

transferring it to the proprietary, ſuch proprietary mu 
take the right in the ſane manner as the other was con- 
veyed ; for it is his own folly and laches, that he would 
contra& about ſuch right of poſſcftion, and not aſſert his 
propriety in a proper ation ; but when he has contracted 
for ſuch rizht of poſſeſſion, and ſuch right of poſſeſſion 1s 
transferred, he muſt keep to the terms of the bargain, and 
he leaves all the right in the feoftur he has not contracted 
for. Trent. of Ton.: 13s. 12S ©..54- * 
If a woman ſeiſed in fee takes huſband, who aliens 
to another in fee, the alience lets the ſame land to the 
huſband and wiſe for their two lives, ſaving the rever- 
ſion to the leſſor and his heirs; the wife is in her Ic- 
mitter, and ſhe is ſeiſed in fact in her demeſne as of fee, 
as ſhe was before ; becauſe the taking back of the eſtate 
ſhall be adjudged in law the at of the huſband, and not 
of the wife ; fo no folly can be adjudged in her being 
And in this caſe the leffor has nothing 11 
reverſion, 
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reverſion, for that the wife is ſeiſed in fee, &c. Lit. ſer. 
w tenant in tail infeoff his iſſue, being within age, and 
. wife in fees and dies, this is a remitter to the iſſue 
Ns: by the death of tenant in tail, tho' ſome have 
Fought to the contrary. Co. Lit. 351. + 4 ; 
t We mor learning on this ſutjea, fee 18 Vin. Abr. tt, 
Remitter. I A R 2. of , 
ittitur, The entry in B. R. on a writ of error's 
a the exchequer chamber, &c. is called by this 
g | 


| ee r9. 
— mobil of poo2 perſons. See Settlemenr of the 
Pol mover, Is where a cauſe or ſuit is removed out of 


one court into anorher 3 and for this there are divers 
writs and means. 11 Rep. 41. And remanding of a cauſe 
:: the ſer.ding it back into the ſame court, out of which it 
was called and fent for. See Habeas Coppus, 

Renant, or rather renzant, (mentioned in ſtat, 32 H, 

8, c, 2.) Denying, from the French Renier, negare. 
Render, (from the French Rendre, i. reddere, retri- 
huere,) Signihes with us the ſame thing. For example, 
this word 1s uſed in levying of a fine, which is either 
ſingle whereby nothing is granted or rendered back again 
by the cogniſee to the cognizor 3 or double, which con- 
tiineth a grant or render back again of ſome rent, com- 
mon or other thing, out of the Jand itſelf, to the cogni- 
for, £5c. WW-:ft. Symbol. part. 2. tit. Fines, ſeft. 21. and 50. 
Alio there are ſome things in a manor that lie in prender, 
that is, which may be taken by the lord or his officers, 
when they happen, without any offer made by the tenant, 
25 eſcheats, and the like ; and ſome that lie in render, 
that is, muſt be delivered or anſwered by the tenants, as 
rents, reliefs, heriots and other ſervices. /bid. ſef?. 126. 
Allo ſome ſervices conſiſt in ſeiſance, ſome 1n render, 
Perkins's Reſervations 696. 

Renegate, Which we corruptly call Runnegate, is 
one who was a Chriftian, and afterwards negat Chriſtum : 
|t is mentioned in Hoveden, anno 1292. by the name of 
Renerz, viz. Et cepit in equitatione illa 24 paganos, & unum 
reneez qui quondam Chriflianus fuerat & Dominum Chriſlum 
negaverat. : 

Renovant, (From renove, to renew). Renewing or 
orowing again. The perſon {od one for tithes, to be paid 
of things renovant, but his horſe being only for labour and 
travel, would not renew, &c. Cro. part, 2. fol. 430. 

Rent, (Redditus in Latin, from redeundo, becauſe, as 
Flra tells us, Retroit & quotannts redit. Lib. 3. c. 14.) 
Sienifies with us a ſum of money, or other confideration 
ſuing yearly out of lands, or tenements, Plowden, fal. 
132, 138, 141. Browning's caſe; of which there are 
three ſorts, viz. Rent-ſervice, rent-charge and rent-ſeck. 
Rent-ſervice is, where a man holds his lands of his lord 
by fealty and certain rent, or by fealty- ſervice, and cer- 
tain rent. Litt. lib. 2. cap. 12. Or that which a man 
making a leaſe to another for term. of years, reſerveth 
yearly to be paid him for them, In the terms of the law, 
this reaſon is given for it, becauſe it is at his pleaſure 
either to "diſtrain, or bring 'an action of debt, Rent- 
charge is, where a man makes over his eſtate to another, 
by deed indented, either in fee, or fee-tail, or for term 
of life, yet reſerves to himſelf, by the ſame indenture, a 
ſum of money yearly to be paid to _him, with clauſe of 
diſtreſs for non-payment, See Littleton ubi ſupra. Rent- 
ſech, otherwiſe a dry rent, is that, which a man making 
over his eſtate by deed indented, reſerveth yearly. to be 
paid him, without clauſe of diſtreſs mentioned in the. in- 
denture. Lite. ibid, See the difference between a rent 
and an annuity in Doeftor and Student, pag. 30. Dial. 
prima, Cowell. ke; | 

Littleton deſcribes a rent-ſervice to be where the tenant 
holdeth his land of his lord by fealty and certain rent, or 
by other ſervices and certain rent. Lit. ef. 213. 

The ſervices are of two ſorts, either exprefled in the 
leaſe or contra, or raiſed by implication of law. When 
the ſervices are exprefled in the 'contraft, the quantum 
muſt be either certainly mentioned, or be ſuch as to a re- 
ference to ſomething elſe may be reduced to a certainty 
ior if the lefſor's demands be uncertain, it is impoſſible 
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to give him an adequate fatisfation or compenſation for 
them, as the jury cannot determine what injury he has 
v5 ag 0. Lit. 96. a, Stil. 399. 2 Lord Rayn. 
I 100. 

The ſervices implied are ſuch as the law oblioes the 
tenant to perform when there are none contraRed for in 
the grant; and theſe are more or leſs according to the 
duration of the gift; as at Common law, before the fta- 
tute Dua emptores terrarum, if the tenant made a feoff- 
ment in fee without any reſervation of ſervices, the ſeof- 
fee held by the ſame ſervices by which the feoffor held 
over ; becauſe the ſervices being an incumbrance on the 
land, which the tenant could not diſcharge without his 
lord's conſent, muſt follow the land into whoſe hands ſo- 
ever it comes. Co. Lit. 22, 23. 

Where a man ſeiſed of lands vrants by deed poll or 
indenture a yearly rent, to be iſuing out of the ſame 
land, to another in fee, in tail for life or years, with a 
clauſe of diſtreſs ; this is a rent-charge, becauſe the lands 
are Charged with a diſtreſs by the expreſs grant or provi- 
ſion of the parties, which otherwiſe it would rjot be. 
See Annuity. 

So if a man makes a feoffment in fee, reſerving rent, 
and if the rent be behind, that it ſhall be lawful for him 
to diſtrain, this is a rent-charge, the word reſcrving 
amounting to a grant from the feoffee, Lit. ſe&?. 217. 
Co. Lit. 170. a. Plow. 134. 

A rent granted for equality of partition by coparce- 
ners to another is a rent-charge, and diſtrainable of com- 
mon right without clauſe of dittreſs ; and altho' there be 
no tenure of the fiſter who grants it; for' as the law for 
the conveniency of coparceners allows of ſuch grants, it 
muſt conſequently give a remedy to the grantee for the re- 
covery of it. Lit. ſect. 252. > 

A rent-feck is ſo called, becauſe it is unproficable to 
the grantee, as before ſeilin had he can have no remed 
for recovery of it; as where a man ſeifed in fee grants a 
rent in fee for life or yeais, or where a man makes a 
feoffment in fee or for life, remainder in fee, reſervin 
rent without any clauſe of diſt:eſ:, theſe are rents-ſeck ; 
for which, by the policy of the ancient law, there was 
no remedy, as there was no tenure between the 'grantor 
and grantee, or. feoffor and feoffee, and conſequently no 
fealty could be due. Lit. ſed?, 215, 218. Cro. Car. 520, 
Kelw. 104. Cro. Eliz. 656. | 

And it hath been ruled in equity, that where an an- 
nuity was deviſed by will to A. and the land ſubje& to 
the annuity to B. that B. ſhould give ſeifin of the rent- 
ſeck to A. that he might have remedy for the recovery 
of it at Common law, it being the original intention of 
the gift, that the. deviſee ſhould have ſome benefit from it. 
Moor 626. 3 Chan. Ca. 92. 

So when a bill was brought for 3/ for a rent of 5s. Ar- 
rear for twelve years, the equity of the bill being that the 
deeds by which the rent was created were loſt, and con- 
ſequently no remedy for the rent at law ; and the court, 
upon the. plaintiff's proving conſtant payment till the 
laſt twelve years, decreed the defendant to pay the arrears 
and growing rent; for ſince, by the payment it was evi- 
dent the plaintiff had a right to the rent, and that he 
could not without his deeds make a title at law, there- 
fore the court decreed the defendant to pay the rent, and 
ſo ſubjeRed his perſon, which poflibly might not have 
been liable by the deed that created the rent. 1 Chan. Ca. 
120. Collet v. Facques. But ſee ſtat, 4 Geo. 2. c, 28, in 
the next diviſion of this title. 7 


I. Statutes concerning rent. | 
2. Of recovering and demanding rent, and in what caſes 
a demand 1s neceſſary. A | 
3. Of the time of demanding rent, and the place where 
the demand is to be made, *© © | INE 


I. Statutes concerning rent. 


Stat. 32 Hen. 8. c. 37. ſet. 1. The executors or ad- 
miniſtrators of tenants in fee-ſimple, tenants in. fee-tail, 
and tenants for term of life, of rent-ſervices, -rent- 
charges, rent-ſecks, and fee-farms, unto whom any ſuch 


| rent 
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rent or fee-farm ſhall be due, ſhall have an aQtion of debt 
for ſuch arrearages againſt the tenants that ought to have 
paid in the life-time of their teftator, or againſt the exe- 
cutors and adminiſtrators of the ſaid tenants ; and it fhall 
be lawful to every ſuch executor and adminiftrator of 
any perſon unto whom any ſuch rent or fee-farm is due, 
to diſtrain for the arrearages upon the land charged with 
the payment, fo long as the ſaid lands- continue in the 
ſeifin or poſſeſſion of the tenant in demean, who ks > to 
have paid the rent or fee-farm, or in the ſeiſin or poſleſhon 
of any other perſon claiming only from the ſame tenant 
by purchaſe, gift or deſcent, in like manner as their teſ- 
tator might have done. | | 

$242. 2. This act ſhall not extend to any ſuch manor or 
lordſhip in Wales, whereof the inhabitants have uſed time 
out of mind to pay unto every lord of ſuch lordſhip, &c. 
at his firſt entry, any ſums of money for the diſcharge 
of all duties and penalties wherewith the ſaid inhabitants 
were chargeable to any of the lord's anceſtors or prede- 
ceſlors. | | 

Se, 3. If any man ſhall have in the right-of his wife, 
any eftate in fee-ſimple, fee-tail, or for term of life, in 
any rents or fee farms, and the fame ſhall be unpaid in 
the wife's life ; the huſband after the death of his wife, 
his executors and adminiſtrators, ſhall have an action. of 
debt for the arrearages againſt - the tenant of the demean 
that ought to have paid the ſame, his executors or admi- 
niſtrators ; and alſo the huſband after the death of his 
wife may diſtrain for the arrearages, in like manner as if 
his wife had been living. py | | 

Seat. 4. If any ſhall have any rents or fee-farms for 
term of life of any other perſon, and the faid rent, &:. 
ſhall be unpaid in the life of ſuch perſon, and after the 
ſaid perſon doth die; he unto whom the rent or fee-farm 
was due, his executors and adminiſtrators, ſhall have an 
ation of debt againſt the tenant in demean that ought 
to have paid the. ſame, his executors and adminiſtrators, 
and alſo diſtrain for the ſame arrearages upon ſuch lands 
out of the which the ſaid rents or fee-farms were iſſuing, 
in like manner as if ſuch perſon, by whoſe death the e(- 
tate in the ſaid rents and fee-farms was determined, had 
been in full life. 
| Stat. 8 Ann. cap. 14. ſef?. 1. No goods upon any te- 
nements leaſed ſhall be taken by any execution, unleſs 
the party at whoſe ſuit the execution is ſued out, ſhall 
before the removal of ſuch goods, pay to the landlord of 
the premiſſes, or his bailiff, all money due for rent for 
the premiſſes; provided the arrears do not amount to 
more than one year's rent, and in caſe the arrears ſhall 
exceed one year's rent, then the party at whoſe ſuit, 
&c. paying the faid landlord or his bailiff one year's 
rent, may proceed to execute his judgment ; and the ſhe- 
riff is required to levy and pay to the plaintiff, as well the 
money paid for rent, as the execution money. 

$28. 2. In caſe any leſſee of tenements, upon the de- 
miſe whereof any rents ſhall be reſerved, ſhall fraudu- 
lently or clandeſtinely carry off from ſuch premiſles his 
| goods, with intent to. preyent the leſſor from diftraining, 
it ſhall be lawful for ſuch leſſor, or any perfon by him 
impowered, within five days next enſuing ſuch carrying 
off, to ſeize ſuch goods where-ever the fame hall be 
found, as a diſtreſs for the ſaid arrears of rent ; and the 
ſame to ſell or diſpoſe of, as if the goods had been diſtrain- 
ed upon ſuch premiſſes. | 

$24, 3. Nothing in this aQ ſhall impower ſuch leffor 
to ſeize any goods as a diſtreſs for rent, which ſhall be 
ſold bona fide, and for a valuable conſideration, before ſuch 
ſeizure. | 

$28. 4. Tt ſhall be lawful fot any perſon, having rent 
due upon any leaſe for life, to bring an action for ſuch 
arrears, as upon leaſe for years. - 

Se. 5. All diftreſſes hereby impowered to be made, 
ſhall be liable to ſuch ſales, and in ſuch manner, as by 
2 Will. & Mar. ft. 1. cap. 5, 

$27. 6. It ſhall be lawful for any perſon having rent 


due upon any leaſe for life, for years, or at will, deter- 
mined, to diſtrain ſuch arrears, after the determination of 
the leaſes, | oy 


> | Cauſe, or to be paid out to the leflor on ag ſubjet 
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Set. 7. Provided, That ſuch diſtreſs þ IT 
fix calendar months after the determination of pope 4 
oc, 


and during the continuance of ſuch landlord's title and 
b 


during th | 
-_ "g by, x of the tenant from whom ſuch arrear 


Se. 8. Nothing in this a ſhall prejug; Maa: 
in an levying debts or forfeitures, ea Majeſty 
_ tat, 4 Geo, 2. cap. 28. ſet. 1. In caſt 
life or years, or other __ who hall <0 _ ”; 
ſeſſion of any lands, &c. under or by colluſion pole 
ſuch tenant, ſhall wilfully hold over after the deter row 
tion of ſuch term, and after demand made in rr 
for delivering the poſleſſion thereof, by the ak 
whom the remainder or reverſion ſhall rs vp hy 
agent ; ſuch perſon holding over ſhall pay double thy 
yearly value of the lands, &c. fo detained ; to be rec g 
= w action - — whereunto' the defendant ſhall C 
obliged to give ſpecial bail ; againſt which - 
ſhall be rate equity. Ws TY nnany che 

Seft, 2. In all caſes between landlord and tenane as 
often as one half year's rent ſhall be in arrear and the 
landlord hath right by law to re-enter for non-paymen 
ſuch landlord may, without any formal- demand or rn 
entry, ſerve a declaration in ejement ; or, in caſe the 
ſame cannot be legally ſerved, affix the ſame upon the 
door of any demiſed meſſuage, or upon ſome notorious 
place of the lands, &c. comprized in ſuch declaration - 
which ſervice or affixing ſuch declaration ſhall &and 
inſtead of a demand and re-entry ; and in caſe of judg- 
ment againſt the caſual ejetor, or nonſuit for not con- 
fefling leaſe, entry and ouſter, it ſhall be made appear 
to the court by affidavit, or be proved upon the trial in 
caſe the defendant appears, that half a year's rent was 
due before the declaration was ſerved, and no ſufficient 
diſtreſs was to be found, and that the leſlor in cjeQment 
had power to re-enter; the leflor in eje&ment ſhall re- 
cover judgment and execution, in the fame manner as if 
the rent in arrear had been legally demanded, and a re- 
entry made ; and in caſe the leſſee or other perſon claim- 
ing under the leaſe, ſhall ſuffer judgment to be recover- 
ed in ſuch ejetment, and execution executed, without 
paying the rent and arrear with coſts, and without filing 
any bill for relief in equity within fix calendar months 
after execution executed ; the ſaid leflee and all perſons 
claiming under the leaſe, ſhall be barred from all relief 
in law or equity, other than by writ of error : provided 
that nothing herein ſhall bar the right of any mortgagee 
of ſuch leaſe, who ſhall not be in poſleflion, fo as tuch 
mortgagee, within fix calendar months after execution * 
executed, pay all rent in arrear, and coſts and damages, 
and perform all covenants and agreements on the part of 
the firſt leflee. 
Sef?. 3. In caſe the leflee, or other perſon claiming 
any right in law or equity to the leaſe, ſhall within the 
time aforeſaid file a bill for relief in any court of equity, 
ſuch perſon ſhall not have or continue any injunction, 
unleſs he ſhall within forty days after full anſwer bring 
into court ſuch ſum of money, as the leſſor ſhall in his 
anſwer ſwear to be due over and above all juft allowances, 
and alſo the coſts taxed, to remain till the hearing of the 


to the decree of the court; and in caſe ſuch bill ſhall be 
filed within the time aforeſaid after execution executed, 
the leſſor of the plaintiff ſhall be accountable only for ſo 
much. as. he ſhall really: and without wilful neglect make 
of the demiſed premiſſes, from the time of his entring into 
aQual poſſeſſion ; and if what ſhall be ſo made by the effor 
of the plaintiff, happen to be leſs than the rent reſerved, - 
the leflee, before he ſhall be reſtored to his pollcfhon, 
ſhall pay ſuch leflor what the money ſo made fell ſhort. 
Se&. 4. If the Tenant ſhall, at any time before trial in 
ſuch ejeAment, tender to the leflor, his executors Or 
adminiftrators, or his attorney in that cauſe, or pay 1nt0 
court all arrears with coſts, all proceedings on the cject- 
ment ſhall ceaſe ; and if ſuch leſſee ſhall upon ſuch bill 
filed be relieved in equity, he ſhall enjoy the demiled 
lands according to the leaſe without any new leate. 


= 


2 
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$2. 5; All perſons ſhall have like remedy by diſtreſs, 
and impounding and ſelling the ſame, in caſes of rents-ſeck, 
rents of afſiſe, and chief rents, which have been anſwer- 

or paid for three years within the ſpace of twenty years 
tefore the firſt day of this ſeſſion of parliament, or ſhall 
he hereafter created, as in caſe of rent reſerved upon 
_ 6. In caſe any leaſe ſhall be ſurrendered in order 
to be renewed, and a new leaſe executed by the chief 
|andlord, the new leaſe ſhall, without a ſurrender of the 
under-leaſes, be as valid, as if all the under-leaſes had 
deen ſurrendered 3 and every perſon in whom any eſtate 
for life, or years, ſhall be veſted by virtue of ſuch new 
leaſe, ſhall be intitled to the rents and duties, and have 
like remedy for recovery thereof, and the under-leflees 
fhall hold and enjoy the tenements, as if the original 
leaſes had been kept on foot; and the chief landlord ſhall 
have the ſame remedy, by diſtreſs or entry, for the rents 
and duties reſerved by ſuch new leaſe, ſo far as the ſame 
exceed not the rents and duties reſerved in the leaſe out 
of which ſuch under-leaſe was derived, as they would 
have had in caſe ſuch former leaſe had been continued, 
or the under-leaſes had been renewed under ſuch new 
leaſe. LY 

$:2. 7. Nothing in this a@ ſhall extend to Scotland. 
Stat. 11 Geo. 2. cap. 19. [See the firſt nine ſetions of 
this a&t under tit. Diltrels] /e/2. 10. It ſhall be lawful 
for any perſon lawfully taking any Diſtreſs for rent, to 
impound or ſecure the diſtreſs on ſuch part of the pre- 
miſſes chargeable with the rent as ſhall be moſt conveni- 
ent, and to appraiſe, ſell and diſpoſe of the ſame upon the 
premilſes, as any perſon may now do off the premilſles, 
by virtue of 2 J/ill, & Mar. flat. 1. 7 5. or of 4 
Go. 2, cap. 28. And it ſhall be lawful for any perſon 
to come and go to and from ſuch part of the premiſſes, to 
view, appraile and buy, and alſo to carry off the ſame on 
account of the purchaſer ; and if any pound-breach or 
reſcous be made of goods diſtrained for rent ſecured by 
virtue of this a, the perſon aggrieved ſhall have like re- 
medy in caſes of pound-breach or reſcous by the faid 
ſtatute, | | 

$2. 14. Tt ſhall be lawful for the landlord, where the 
agreement is not by deed, to recover a reaſonable fatiſ- 
fattion for the tenements occupied by the defendants, in 
an aQion on the caſe for the uſe and occupation of what 
was held; and if in evidence on the trial any parol de- 
miſe, or any agreement not by deed, whereon a certain 
rent was reſerved, ſhall appear, the plaintiff may make 
uſe thereof as an evidence of the guantum of the da- 


mages, 

$5. 15. Where any tenant for life ſhall die before or 
on the day, on which any rent was reſerved upon any de- 
miſe which determined on the death of ſuch tenant for 
life, the executors or adminiſtrators of ſuch tenant for 
life may in ation on the caſe recover of the under-te- 
nants, if ſuch tenant for life die on the day which the 
fame was made payable, the whole, or if before ſuch a 
day, then a proportion_of ſuch rent, according to the 
time ſuch tenant for life lived of the laſt year or quarter, 
or other time, in which the ſaid rent was growing due, 
making all juſt allowances, 

Se. 16. If any tenant holding tenements at a rack- 
rent, or where the_rent reſerved ſhall be full three 
fourths of the yearly value of the premiſles, who ſhall 

in arrear for one year's rent, ſhall deſert the pre- 
miſſes, and leave the ſame uncultivated or unoccupied, 
lo as no ſufficient diſtreſs can be had to countervai] the 
arrears ; it ſhall be lawful for two juſtices of peace (hav- 
ing no intereſt in the premiſſes) at the requeſt of the 
Jandlord, his bailiff or receiver, to go up and view the 
lame, and to affix on the moſt notorious part notice in 


| 


writing, what day (at the diſtance of fourteen days at 


leaſt) they "will return to make a ſecond view; and if 
upon ſuch ſecond view the tenant, or ſome perſon on his 
behalf, ſhall not appear and pay the rent in arrear, or 
there ſhall not be ſufficient diſtreſs upon the premilles, 
the juſtices may put the landlord in poſleflion, and the 
leaſe to ſuch tenants, as to any demiſe therein contained 
0n'Þs ſhall become woid. | 
oL, II, 
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_ $28. 17. Provided, That ſuch  proeedings of the juſ- 


tices ſhall be examinable into in a ſummary way by the next. 


Juſtices of affiſe; and if they lie in London or Middleſex, 


by the judges of the courts of King's Bench or Common 


Pleas ; and if in the counties palatine, then before the 
Judges thereof; and in Wales, before the courts of grand 
ſeſhons : Who are impowered to order reſtitution to be 
made to ſuch tenant, together with his coſts to 'be paid 
the landlord, if they ſhall ſee cauſe for the ſame; and in 
caſe they ſhall affirm the a& of the juſtices, to award 
colts not exceeding 5 /. for the appeal. | 
Sect. 18. In caſe any tenant ſhall give notice of his 
intention to quit the premiſſes, and ſhall not accordingly 
deliver up the poſleflion at the time in ſuch notice con- 
tained, the ſaid tenant, his executors or adminiſtrators, 


ſhall pay to the landlord double the rent which he ſhould 
otherwiſe have paid, 


Se. 20. [See F ah I9. under tit. TDiffreſs] Provided 
that no tenant ſhall recoyer for ſuch irregularity afore- 
ſaid, if tender of amends hath been made by the party di- 
ſtraining, or his agents, before ation brought. 

Set. 21. In ations of treſpaſs, or upon the caſe, 
—_ againſt perſons intitled to rents or ſervices, their 
bailifts or receivers, or other perſons, relating to an en- 
try upon the premiſles chargeable with ſuch rents of ſer- 
vices, or to any diſtreſs or ſeizure, fale or diſpoſal, of any 
goods thereupon, it ſhall be lawful for the defendants to 
plead the general iſſue ; and in caſe the plaintiffs become 
nonſuit, &c, the defendant ſhall recover double coſts. 

By ftat, 4 Ann. c. 16. ſeft. 10. Tenants ſhall not be 


prejudiced by payment of rent to a grantor before notice 


of the grant. And by ſtat. 20 Geo. 2. c, 52, ſe. 42. 
Arrears of rent due from farmers of revenue are excepted 
out of the general pardon. 


2. Of recovering and demanding rent, and in what caſes 
a demand is neceſſary. 


Here the material difference is between a remedy by a re- 
entry, and a remedy by diſtreſs, for the non-payment of 
the rent ; for where the remedy is by way of re-entry for 
non-payment, there muſt be an a&tual demand made pre- 
vious to the entry, otherwiſe it is tortious ; becauſe ſuch 
condition of re-entry is in derogation of the grant, and 
the eſtate at law being once defeated is not to be reſtored 
by any ſubſequent payment ; and it is  JRm_ that the 
tenant is there reſiding on the premiſſes in order to pay 
the rent for the preſervation of his eſtate, unleſs the con- 
trary appears by the leſlor's being there to demand it ; 
and therefore unleſs there be a demand made, and the 
tenant thereby, contrary to the preſumption, appears not 
to be on the land ready to pay the rent, the law will not 
give the leſſor the benefit of re-entry, to defeat the te- 
nant's eſtate, without a wilful default in him ; which 
cannot appear without a demand hath been aQtually made 


on the land. Co, Lit. 201. b, Hob. 207, 4326: 5 Co. 
aund' 


56. Dyer 51, Plow. 70. 7 Co. 56. 
Vaugh. 32. | 

So if there had been a nomine pane given to the leſſor 
for non-payment, the leflor muſt demand the rent before 


$ caſe, 


he can be intitled to the Ry z or if the clauſe had 


been, that if the rent were behind, that the eſtate of the 
leflee ſhould ceaſe, and be void ; in theſe caſes there 
muſt be an actual demand made, becauſe the preſump- 
tion is, that the leſſee is attendant on the land to fave his 
penalty and preſerve his eſtate, and therefore ſhall not be 
puniſhed without a wilful default; aud that cannot be 
made appear without a demand be proved, and that it 
was not anſwered ; and the demand in theſe caſes mutt 
be made at the day prefixed for the payment, and al- 
leged expreſly to have been made in the pleading. Zutt. 
114. Hob. 207, 331. 7 Co. 56. | 


But where the remedy for the recovery of the rent is. 


by diftreſs, there needs no demand previous to the dis 
ſtreſs; tho' the deed ſays that if the rent be behind, being 
lawfully demanded, that the leſſor may diſtrain ; but the 
leſſor, notwithſtanding ſuch clauſe may diftrain when 
the rent becomes due. $0 it is, if a rent-charge be gran- 
ted to A. and if it be behind, being lawfully detnanded, 
5" > WF | a that 
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_ that then A. ſhall diſtrain; he may diftrain without any 


legal demand of the tenant to pay the rent, which was 


| tual demand by reaſon of the expreſs agreement for that 


| that then he may diftrain ; in theſe cafes, though the re- 


- performed at different places and times, the demand muſt. 
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previous demand, becauſe this remedy is not in deftruc- 
tion of the eſtate, for the diſtreſs is only a pledge for the 
payment of it, and the very taking of the diſtreſs is a 


all that was required by the deed ; and the tenant is not 
injuted by the taking of the diftreſs, becauſe upon the 
tender of the rent the pledges are immediately to be re- 
ſtored, or a writ of detinue lies after the quantum of the 
rent has been ſettled in a replevin ;z whereas in the caſe of 
re-entry or of the penalty, the tenant is really injured e1- 
ther by the loſs of his eſtate, or the payment of a greater 
ſum than the rent, which cannot be reſtored upon the pay- 
ment of the rent; and therefore he ſhall not be punifh- 
ed in ſuch caſes without a wilful default in him, which 
cannot otherwiſe appear than by the proof of a demand, 
which was not anſwered by the tenant. FH. 207. Hutt. 
13, 23. Aoor B83. 2 Rol. Abr. 426. 

But this general diſtintion muſt be underftood with 
theſe reſtriftions. | | 

Fir/t, That if the King makes a leaſe, reſerving rent 
with a clauſe of re-entry for non-payment, he 1s not 
obliged to make any demand previous to his re-entry, 


but the tenant is obliged to pay his rent for the preſerva- |. 


tion of his eſtate, becauſe it is beneath the King to at- 
tend his ſubje&t to demand his rent. 5 Co. 56, 4 Co. 
73. Latch. 28. Moor 152. - Dyer 87, 88. 

But this exception is not to be extended to the dutchy 
lands though they be in the hands of the King, for the 
King muſt make a demand before he can re-enter into 
ſuch lands ; but this is by the x F. 4. which provides, 
that, when the dutchy lands come to the King, they 
ſhall not be under ſuch government and regulations as 
the demeſnes and poſſeſſions belonging to the crown. 
Mor 149, 160. Bouny's caſe. 

So if a prebend make a leaſe, rendering rent, and if 
the rent be arrear and be demanded, that it ſhould be 
lawful for the prebend to. re-enter ; if the reverſian in 
this caſe comes to the King, the —_ muſt in this caſe 
demand the rent, though he ſhall be by his prerogative 
excuſed of .an implied demand ; for the implied demand 
is the aCt of the law, the other the expreſs agreement of 
the parties, which the King's prerogative ſhall not de- 
feat; therefore in caſe of the King, if he makes a leaſe, 
reſerving rent, with a proviſo, that if the rent be in ar- 
rear for ſuch a time (being lawfully demanded, or de- 
manded in due form,) that then the leaſe ſhall be void ; 
it ſeems that not only the patentee of the reverſion in 
this caſe, but alſo the King himſelf, whilſt he continues 
the reverſion in his own hands, is obliged to make an ac- 


purpoſe. Dy. 210. Dy. 87. | 

' But if the King, in caſes where he need not make a 
demand, aſſigns over the reverſion, the patentee cannot 
enter for non-payment, without a previous demand, be- 
cauſe the privilege is inſeparably annexed to the perſon 
of the King. 4 Co. 73, AAvor 404. Cre. Eliz. 462. 
Dy. 87. | 


Secondly, Another exception is, where the rent is pay- | 


able at a place off the Jand, with a clauſe that if the rent 
be behind, being lawfully demanded at a place off the 
land, or where the clauſe is, that if the rent be behind 
being lawfully demanded of the perſon that is to pay it, 


medy be by diſtreſs only, yet the grantee cannot diſtrain 
without a previous demand ; becauſe here the diſtreſs and 
demand not being complicate, but different aCts, to be 


be previous to the diſtreſs; for the diſtreſs is an at&t of 
grace, and not of common right, and therefore mult be 
uſed in the manner- that it is given. Fob. 208. 2 Rl, 
Abr. 426, Moor, 883. Brownl. 171, and vid, Hutt, 23. 
cont”, 

But where the clauſe is no more than that if the rent 
be behind, being lawfully demanded, (without ſaying at 
any place off the land, or of the perſon of the grantor) 
that then the grantee may diſtrain, there needs no actual 
demand, becauſe here the diſtreſs and demand is but one 


done at one time and | lace, viz. u , | 
diſtreſs is in itſelf a lawful” þ areas; py ay Nia or the 
no actual demand previous to it ; becauſe all ring arg 
| nee by the deed was a lawful demand, which the My 

reſs in its own nature is, . Abr, I 
and fe Dy. 448... 2 Rol. Abr. 426. Heb, 208, 

And there jeems. to have been formerly a 
tion admitted, - that where the reniedyy ws by bay p 
entry for non-payment, that yet there needed no Bees | 
if the rent were made payable at any place off the ] ”s 
becauſe they looked upon the money payable off the 1: 7 
to be in nature of a {um in groſs, which the t 

# ' 5 enant hat 

at his own peril undertaken to pay ; but this Opinion ha 
been intirely exploded, for the place of payment does wk 
change or alter the nature of the ſervice, but it remains 
in its nature a rent, as much as if it had*been made pay- 
able upon the land ; and therefore the preſumption is 
that the tenant was there to pay it, unleſs it be over- 
thrown by the proof of a demand, and without ſuch de. 
mand, and a neglect or refuſal thereupon, there is no in. 
Jury to the Jeflor, and conſequently the eftate of the leſ- 
fee ought not to be defeated. low. 70. 4 Co. 73 
Mhir 408, 598. Cre. Eliz. 415, 435, 536, | 
But when the power of re-entry is given to the leflor 
for non-payment, without any further demand, there it 
ſeems that the leſſee has undertaken to pay it, whether 
it be demanded or not; and there can be no preſump- 
tion in his favour in this caſe; becauſe, by diſpenſing 
with the demand, he has put himſelf under the necellity 
of making an aCtual proof that he was ready to tender and 
pay the rent. Dyer 68. | 

There is another exception when the remedy is by dif. 
treſs, and that is, when the tenant was ready on the land 
to pay the rent at the day, and made a tender of it ; there 
it ſeems there muſt be a demand previous to the diftreſs, 
becauſe where the tenant has ſhewn himſelf ready on the 
day by the tender, he has done all that in reaſon can be re- 
quired of him; for it would put the tenant to endlefs trou- 
ble to oblige him every day to make a tender ; it being al- 
together uncertain when the leſſor will come for his rent, 
when he has omitted to receive it, the day which he him= 
ſelf has appointed by the leaſe for payment and receipt ; 
wherefore as the leſſee muſt expect the leſſor, and be 
ready to pay it at the day. appointed for the payment of 
it, or elſe the leſſor may diſtrain for jt without any de- 
mand ; ſo where the leſſor has lapſed the day of payment, 
and was not on. the Jand to receive it, he muſt pive the 
tenant notice to pay it before he can diftrain for it; for 
the tenant ſhall be put to no trouble where it appears that 
he has omitted nothing on his part. Hb. 207. 2 Rl, 
Abr. 427. | 

And where the tender was made by the tenant on the 
land at the day, there a demand on the land is ſufficient 
to juſtify a diſtreſs after the day ; becauſe the demand in 
ſuch caſe is of equal notoriety with the tender, and by a 
parity of reaſon the tenant ought to take notice of ſuch 
demand, as well as the leflor of the tender on the land, 
Fob. 207, _ | 

But if the tenant had tendred the rent on the day to 
the perſon of the leſſor, and he refuſed it, it ſeems by 
the better opinion, that the leſſor cannot diftrain for 
that rent, without a demand of the perſon of the te- 
nant ; becauſe the demand ought to be equally notorious 
to the tenant, as the tender was to the leſſor. Hb. 207. 
2 Rol. Abr. 427. | 

$0 if the ſervices by which the tenant holds be perſo- 
nal, as homage, fealty, &c. the demand muſt be of the 
perſon of the tenant, becauſe this ſervice is only perform- 
able by the very perſon of the tenant; and therefore a de- | 
mand, where he is not, would be improper. Hutt, 13 
Fob. 207. x ES 

Again, if the rent be ſeck, and the tenant be ready at 
the laft inſtant of the day of payment to pay the rent, 
and the grantor is not there to receive it, he muſt after- 
wards demand it of the perſon of the tenant on the 
lands before he 'can have his aſfiſe ; becauſe the tenant, 
by the tender at the day, has done all that was required 
on his part; and if the grantee might have his aſliſe, at- 
ter ſuch tender on the day, without a demand of the 


complicate a, the one included in the other, and all 


per fon, 
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for the difſeifin Jaid upon him, without any wilful 
Sault in him; but in the caſe of a rent-charge, after 
ſuch tender of the tenant on the land, the grantee may 
afterwards demand - the rent on the Jand, becauſe he has 
his remedy by diſtreſs, which is no more than a pledge 
for the rent 3 and this being to be found and taken of the 
Jand, the grantee need only demand his rent where he 
©an find his remedy, which is on the land ; but in this 
caſe, if the grantee- cannot find the tenant on the land 
tc demand the rent, he may, on the next feaſt on which 
the rent is payable, demand all the arrears on the land; 
and if the tenant is not there to pay it, he has failed of 
his duty, and is guilty of a wilful default, which amounts 
' toadenial; and that denial being a diffeiſin of the rent, 
the grantee may have his afliſe, and by that ſhal] recover 
all the arrears. Cro. Car, 508. 7 Co. 57. Hob. 207. 
2 Rul. Abr. 427. 

But if there has been neither a tender of the rent, 
nor a demand of the grantee on the day, there the gran- 
tee may afterwards demand the rent on the land ; be- 
cauſe the tenant having omitted to do his duty by a tender 
on the day, he is ſtill obliged to anſwer the legal demands 
of the grantee, which is well made upon the land, be. 
cauſe the rent iſſues thereout ; for where there 1s no ten- 
der on the day of payment, the rent is due and payable 
every day afterwards ; and therefore a demand in the 
fame manner as the law requires is ſufficient 3 and con- 
ſequently the non-payment, after a demand on the land, 
is a denial and difſeifin, for which the grantee may have 
his affiſe. Lit. ſef?. 233. 7 Co. 57. 2. Rol. Abr. 427. 

If a leaſe be made reſerving rent, and a bond given for 
performance of covenants, and payment of the rent, the 
leſſor may ſue the bond without demanding the rent z for 
the bond being only a collateral ſecurity for the rent, makes 
no alteration in the nature of it ; but it mult {ti]] be paid 
in the ſame manner, and at the ſame time and place, as 
if there had been no bond given ; and therefore is ſub- 
je& to the former rules and diſtinQions as-to the demand. 
Cro. Elizc 332. Cro. Car. 76. Hob. 8. 

If there be ſeveral things demiſed in one leaſe, with 
ſeveral reſervations, with a clauſe, that, if the ſeveral 
yearly rents reſerved be behind or unpaid in part, or in 
all, by the ſpace of one month after any of the days on 
which the ſame ought to be paid, that then it ſhall be 
lawful for the leſſor, into ſuch of the premiſſes, where- 
upon ſuch rents being behind is or are reſerved, to re- 
enter; theſe are in the nature of diſtin&t demiſes, and 
ſeveral reſervations z and conſequently there muſt be di- 
ſtint dernands on each demiſe to defeat the whole eſtate 
demiſed. Vaugh. 71, 72. | 

Alſo as to the neceflity of a demand of the rent, there 
is a difference between a condition and a limitation ; for 
inſtance, if tenant for life (as the caſe. was by marriage 
ſettlement, with power to make leaſes for twenty-one 
years, ſo long as the leſſee, his executors or aſfigns ſhall 
| Guly pay the rent reſerved) makes a leaſe purſuant to the 


power; the tenant is at his peril obliged to pay the rent | 


without any demand of the leffor ; becauſe the eſtate is 
limited to continue only ſo long as the rent is paid ; and 
therefore for the non-performance according to the limi- 
tation, the' eſtate muſt determine ; as if an eftate be 
made to a woman dum ſola feerth this is a word of li- 
mitation which determines her eſtate upon- her marriage. 
Vaugh. 31, 32. Triſtram v. Counteſs of Baltinglaſs, 
| Note 3 It ſeems the better way for the leſſor to have a 
clauſe of re-entry for non-payment of the rent, than a 
Clauſe that the leaſe ſhall be void for non-payment ;. be- 
cauſe, in the caſe of a re-entry, a demand by the leſſor, 
and non-payment by the. lefſee does not avoid the leaſe ; 
becauſe there muſt be an aQtual entry to determine it, to 
which, as it is ſaid, there muſt be an aQtual demand pre- 
. cedent; ſo that in this caſe an actual demand . does not 
termine the leaſe, but only puts it in the power of the 
etlor to avoid it ; and this being diſcretionary in the leſ- 
for, he muſt either recover the rent by ation of debt, 
and ſuffer the leaſe to continue ; or after ſuch aftual de- 
mand, he may by entry defeat it, But if the clauſe-be, 
dat for non-payment the leaſe ſhall be yoid, then if the 


perſon, the tenant might be made a difſeifor, and dama- | 
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leſſor ſhould unadviſedly thake an aQual:detinand' of 'the 
rent, and the leſſee not be able at that time'to pay itz 
he has thereby aQually. determined the leaſe; becauſe 
there is no re-entry previous to determine an' eſtate al- 
ready void in itſelf; Yet even in this'caſe, if the lefſor 
forbears to make an aQtual demand when the rtent- is ith 
arrear, he may recover -it by aCtion 6f debt 'or diſtreſs, 
and fo continue the leaſe, becauſe theſe remedies, being 
not in defeaſance of the grant, the leffor may purſue 
without an a&tual demand ; but this obſervation is to be 
intended only of a leaſe for years ; for in caſe of a leaſe 
for life, no demand can determine it without aQual en- 
try, though the clauſe be, that for muſe 6 of the 


rent the leaſe ſhall ceaſe, and be void. 0b. 331. ® 
Rol. Abr. 429. 


caſe. 


One makes a leaſe for years, rendring rent, payable at 
the two moſt uſual feaſts in the year, or within a morith 
after each of the ſaid feaſts, at ſuch a place certain, with 
a proviſo, that if the rent be arrear by the ſpace of a 
month after either of the faid days, (being demanded in 
due form) that then the leaſe ſhall be void. If the leſſee 
does not pay the rent at the feaſt-day, but ſometime af- 
ter within the month makes a tender of it-at the place 
appointed ; *tis douhted if this be ſufficient without a ten- 
der at the laſt inſtant of the laſt day of .the month ; but 
it ſeems not, becauſe the lefſor might have been there on 
the laſt inſtant of that day to have demanded it, and 
then for non-payment the leaſe will be void, and conſe- 
quently ſuch tender before the laſt inſtant cannot ſave it. 
Dyer 87, 88. | 

Nicholls prayed- the opinion of the court in this caſe ; 
leſſee of tithes (without any barn. or ſoil) rendring rent, 
with a proviſo, that if the rent be not paid, that the 
leaſe ſhould be void, whether the leſſor ſhould be. obliged 
to ſeek the leſſee, and demand the rent of him, or that 
the leſſee ought to ſeek the leflor? And it was held, that 
the leſſee ought to ſeek the leſſor, and that'fo it had been 
ruled before that time, for he that needs, muſt blow the 
coals, and at the peril of. the leſſee the rent muſt be paid, 
otherwiſe the leaſe is gone, Noy 145. 


3. Of the time of demanding rent; and the place where 
the demand is to be made. © | 


a demand, is ſuch a convenient time before the ſun-ſet= 
ting of the laſt day, as will be ſufficient to have the 
money counted ; but if the tenant meet the leſſor on the 
land at any time of the laſt day of payment, and tendet 
the rent, that is ſufficient tender, becauſe the money is 
to be paid indefinitely on that day, and therefore a ten- 


der on that day is ſufficient. Co. Lit. 202: a. Dalft. 44. 


Sav. 253. 4 Leon. 171. 1 Sannd. 287. 


If a leaſe is made, rendring rent at Adichaelmas be 


tween the hours of one and five in the afternoon, with a 
clauſe of re-entry, and the leſſor comes at the day about 
two in the afternoon, and continues to five, this is ſuf- 
ficient. Cro. Eliz, 15, Ld. Cromwell v. Andrews. The 
demand may be by attorney. Leon. 479. But the 
power muſt be ſpecial,” for ſuch land and of ſuch tenant, 
 Yelv. 37. 1 Brownl. 138. Demand miſt be proved by 
witnelle . 
due. 1x Leon. 305: Sav. 121. Mo. 207. _ 
If a leaſe. be made, reſerving rent, upon condition 


| that if the rent be behind at the day, and teh days after, 


oa in the mean time demanded) and no diſtreſs to be 
way upon the Jand, that the leflor might re-enter; if 
the rent be behind at the day, ahd ten days after, and a 
ſufficient diſtreſs be upon the land till the afternoon of the 
tenth days and then the leſſee takes away his cattle, and 
the leſſor demands the rent at the laft hour of the day, 
and the lefſee does not pay it, nor is there any diſtreſs 
upon the land; yet the leflor could not enter, becauſe 
he made no demand in the mean time between the day 
of payment and the ten days, which by the clauſe he was 
obliged to do, Cro, Eliz. 63. Worceſter v. Stone; 

As to the place of demanding rent, we muſt - obſerve 


| the difference between a remedy by re-entry and _— 3 
of 


2 Med. 264. 3 Co. 64. Pennant's + 


The time for payment of rent, and conſequently for 


Dyer 68. Muſt be made of the preciſe ſum 
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for when the rent is reſerved, upon condition that if it 
be behind, that the leſſor may re-enter, in ſuch caſe the 
demand muſt be upon the moſt notorious place on the 
land ; and therefore if there be a houſe upon the land, 
the demand muſt be at the fore-door thereof, becauſe the 
tenant is preſumed to be there reſiding, and the demand 
being required to give notice to the tenant that he may 
not be turned out of poſſeflion without a wilful default, 
ſuch demand ought to be in the place where the end and 
intention will be beſt anſwered. Co. Lit. 153, 201. 2 Rol. 
Abr. 428. | | 

And it ſeems the better opinion, that it is not neceſ- 
ſary to enter the houſe, though the doors be open, becauſe 
that is a place appropriated for the peculiar ule of the in- 
habitant, into which no perſon is permitted to enter with- 
out his permiſſion ; and it is reaſonable that the leflor 
ſhall go no further to demand his rent, than the tenant 
ſhall be obliged to go, when he is bound to tender it ; and 
a tender by the tenant at the door of the houſe of the 
leffor is ſufficient, though it be open, without _—_ 
and therefore by a parity of reaſon a demand by the leſſor 
at the door of the tenant, without entering, is ſufficient. 
Dalft. 59. Co. Lit. 201. 1 And. 27. 3 Leon. 4. and 
ſee Cre. Eliz, 15. + | 

But when the demand is only in order for a diſtreſs, 
there it is ſufficient, if it be made on any notorious part 
of the land, becauſe this is only to intitle him to his re- 
medy for his rent; and therefore the whole land being 
equally the debtor, and chargeable with the rent, a de- 
mand upon it, without going to any particular part of it, 
is ſufficient. Co. Lit, 155. 

If a wood be let, reſerving rent, the demand ought to 


be made at the gate, or ſome highway leading through the 


wood, as the moſt notorious place. Co. Lt. 202. 

If a rent-ſeck be granted out of A. payable at B. the 
grantee may demand it at A. and if the tenant be not there 
to pay it, it is a difſeiſin, for which the grantee may 
have his aſffiſe, and a demand at B. had likewiſe been 
good, becauſe that, by the expreſs appointment and a- 
greement of the parties, was the place where the rent 
was made payable. Bendl, 59g. Cro. Eliz. 324, Cre. 
Car. 507. 

But a demand of the perſon of the tenant is not ſuf- 
ficient off the land, becauſe the demand is required to be 
made in order to an immediate payne but no perſon 
is preſumed to carry his wealth about him ; but is rea- 
ſonably ſuppoſed to be at his place of habitation, or upon 
the land whence it is gathered, and therefore the demand 
of the perſon off the land being not ſufficient to anſwer 
the intention of the demand, is uſeleſs and inſignificant, 
Cro. Car. 521. Co. Lit. 153. 

If the King makes a leaſe reſerving rent, the tenant 
muſt pay it without demand, as is ſaid, either to his re- 
ceiver for that purpoſe, or at the receipt of the Exche- 
- quer, as well as if by the words of the leaſe the rent had 
been made payable at his Exchequer, or into the hands of 
his receiver ; but if the King grants the reverſion, the pa- 
tentee muſt demand the rent upon the land, becauſe that 
is the place appointed by law, for the reaſons already given, 
for a common perſon to demand the rent. 4 Co. 73. Co. 
Lit. 201. Cro. Eliz. 462. Me. 404. Dyer 87. 

If a rent be reſerved, payable at the church of S, or D. 
upon condition, it ought to be demanded at both places, 
| becauſe the leſſee: hath his eleftion to pay it at either 
place ; and therefore to take advantage of the condition, 
the leſſor muſt demand it in ſuch places where by his own 

reement he has permitted the tenant to pay it. 2 Kol. 

br. 428. 

So if it had been reſerved to be paid at or in the church 
of D. it ought for the ſame reaſon to be demanded both 
within and without the church. 2 Rel. Abr. 428. 

' If a leaſe be made of two barns, rendering rent, with 
condition of re-entry for non-payment, the leſſee tenders 
the rent at one barn, and the leffor demands it at the 
other, yet the leſſor cannot re-enter, becauſe one barn 
being as notorious, and conſequently as proper a place as 
the other for the payment, *tis preſumed that the leſſee 
was at the proper place for payment, unleſs that pre- 
ſumption be overthrown by a demand ; and pars 
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fince the demand was not made at both 

- ; the b 

is nothing to deſtroy the preſumption that the pom Pr 
at the proper place ready to pay to fave the condition ; 
and if the leſſor did not demand it at the proper place he 
ſhall not take advantage of the condition, D, er 2 : 
in margin. | ads a 
q But now Juſt ey reaſonable the above 
tions might have been, aud however neceſſary th 

ledge of them, yet now, by ſtat, 4. Geo. 2, 4 28. py 
it : —— Sc, See rr) firfl diviſion of this title. wt 

or more learning on this ſubjef ac. 
Vin. Abr. tt. "39.4 PI I SON nl ” 
Rental, A rol! wherein the rents of a mano i 

ten and ſet down, and by which the lord's bailif calloch. 
the ſame: It contains the lands and tenements let C 
each tenant, and the names of the tenants, the 1 
rents ariſing, and for what time, r. 
Court Keep. 475 


caſes and diſtine- 


ſeveral 
uſually a year, Compl. 


Kents of aſliſe, (Redditus affiſze, de affiſa, wel yo 2; 
afſiſus ) The certain and rock 7a On ed ory ay 
nants paid in a ſet quantity of money or proviſions ; { 
called becauſe it was affiſed or made certain, and fo di. 
ſtinguiſhed from redditus mobilis, variable rent, that did riſe 
and fall, like the corn-rent now reſerved 'to colleges 
Cowell, edit. 1727. ; 

Rents reſolute, (Redditus reſoluti,) Are accounted :- 
mong the fee-farm rents, to be fold by the ſtatute 22 
Car. 2. cap. 6. and are ſuch rents or tenths as were an- 
ciently payable to the crown, from the lands of abbies and 
religious houſes ; and after their diſſolution, notwithſtand- 
ing the lands were demiſed to others, yet the rents were 
ſtill reſerved, and made payable again to the crown, 
Cowell, edit, 1727. 

Keparations, ' A tenant for life or years may cut 
down timber-trees to make reparations, although he be 
not compelled thereto ; as where a houſe is ruinous at the 
time of the leaſe made, and the leflee ſuffers it to fall, he 
is not bound to rebuild it, and yet if he fell timber for re- 
parations, he may juſtify the ſame. 1 Co. Inf. 54, The 
leſſee covenants, that from and after the amendment and 
reparation of the houſe by the leflor, he at his own charges 
will keep and leave them in repair :. In this caſe the lellee 
is not obliged to do it, unleſs the leflor firſt make good 
the reparations: And if it be well repaired at firſt, when 
the leaſe began, and after happen to decay ; the leflor muſt 
firſt repair, before the leſſee is bound to keep it ſo. 2 Crs. 
645. And if one covenant for the reparation of a houſe, 
upon requeſt of the leffor, and he repair without it ; this 
is no performance of the covenant. 2 Leon. Ap. 72. See 
Leaſe, Covenant, Waſte, 

Keparatione facienda, Is a writ which lies in divers 
caſes, whereof one is, where three are tenants in com- 
mon, or joint-tenants or pro indiviſo, of a mill or hole 
which is fallen into decay, and the one being willing to re- 
pair it, the other two will not : In this caſe the party wil- 
ling ſhall have this writ againſt the other two, F:N. B. 
fol. 127. Of the various uſes of it,” read Reg, Orig. fol. 
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Kepaſum, A repaſt or meal, num repaſtum, one 
mea!'s meat given to ſervile tenants, when they labourcd 
for their lord. Pareoch, Antiq. 401. pg 

Repeal, (from the French Rappell, revocatio) Significs 
to revoke, as the repeal of a flatute is the revoking it. 
Cowell, | 

Repleader, (Replacitare) Is where the plea of the 
plaintiff or defendant, or both, are ill, or an impertinent 
iflue joined ; then the court makes void all the pleas which 
are ill, and awards the parties to replead. Termes de /a 
ley. Co. Ent. 152, 221, 224, 

In debt againſt leſſee for years for rent, the defendant 
pleaded, that before the rent due he affigned the term to 
F. 8. of which the plaintiff had notice ; iſſue was joined 
upon the notice, and verdi& for the defendant. It was 
inſiſted, that judgment ought not to be given, but a re- 
pleader, the :(ſac being upon a matter immaterial, the notice 
_ no diſcharge without agreement or acceptance by 
the firſt leſſor. And Twi/den ]. ſaid, that if an improp*e7 
iſſue is taken, and verdi& given, judgment ſhall there- 


' 


upon be given, whether for the plaintiff or defendant, _ 
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cited Cro- F. 575+ But an immaterial iſſue is where upon 
the yerdict the court cannot know for whom to give the 
- doment, whether for plaintiff or defendant. And to this 
'he Chief Juſtice and /Yindbam J. agreed, and awarded a' 
repleader, Lev. 32. Paſch. 13 Car. 2. B. R. Sedjeant v. 
rfax. | 
_— upon bond againſt the defendant, as executor ; 
he iſſue was joined, whether he had aflets or not on the 
oth of November, which was the day when he had no- 
re of the plaintiff's original; and it was found, that 
then he had not aflets. It was moved for a repleader, 
becauſe (as was faid) this was an immaterial iſſue ; for 
though he had not aſſets then, yet if he had any after- 
wards he is liable to the plaintiff's ation; but it was in- 
ited to have judgment upon the ſtatute of 32 H. 8. 30. 
becauſe here the parties only doubt whether there were 
aſſets at the time of the notice. And it was found, that 
there were none, and that therefore judgment is to be 
given accordingly. And of that opinion was the whole 
court. 2 ded. 139, 140. Mich. 28. Car. 2.C. B. Read 
y. Dawſon. | 

Atkins J. was clear of opinion, that if the parties join 
in an immaterial iſſue there ſhall be no repleader, becauſe 
it is helped after verdict by theſe words in the ftatute, 
viz. (Any iſſue) and it is not ſaid, an iſſue joined upon a 
material point, and the intent of the ſtatute was to pre- 
vent repleaders ; and that if any other conſtruQtion ſhould 
be made of that aCt, he was of opinion, that the judges 
fat there not to expound but to make a law ; for by ſuch 
an interpretation much of the benefit intended by the act 
to the party, who had a verdict, would be reſtrained. But 
the other juſtices were all of opinion, that fince the mak- 
ing of this ſtatute it had been always allowed, and taken 
as a difference, that when the iſflue was perfeRtly material 
there ſhould be no repleader; but that it was otherwiſe 
where the iſſue was not material. 2 7d. 140 in the caſe 
of Read v. Dawſon. 

In replevin the defendant claims property, and ſays, that 
the goods are his, ab/que hoc that they are the plaintiff's ; 
the plaintiff replies, that they are his, ab/que hoc that 
they are the defendant's, & bhec petit quod mquiratur per 
patriam ;, this was taken to be an immaterial iſſue, and a 
repleader or a new trial awarded ; for that upon this iſſue 
the property cannot be tried ; for the plaintiff ought to 
prove them to be his, and not the defendant to be his ; 
for if they be a ftranger's and not the plaintiff's, the 
plaintiff has no right to take them. Skin. 65. pl. 11. 
Mich. 34 Car. 2. B. R. Hubloun's caſe. See 18 Vin. Abr, 
tit. Repleader. 

Repliegtare, Is properly to redeem a thing detained 
or taken by another, by putting in legal ſureties. See 
Repicvin. 's | | $a 

Replentare Þde avberitis, Is a writ brought by one 
Whoſe cattle are diſtrained, or put in the pound, upon any 
cauſe, by another, upon ſurety given to the ſheriff to pro- 
ſecute or anſwer the ation in law. Stat 7 H. 8. cap. 4. 
F. N. B. fol, 68. See the Reg. Orig. divers forts of this 
writ in the table, and alſo in the gn. ao broom fal. 
58, 70. The New Book of Entries, verb. Replevin, and 
Dyer, fol. 173. num. 64. 

Replevin, (Plevina from replegiare, to deliver to the 
ewner upon pledges,) Is the bringing of the writ called 
replegiare facias by him that has his cattle or other goods 


diltrained by another, for any cauſe, and putting in ſurety | 


to the ſheriff, that upon delivery of the thing diſtrained, 
he will proſecute the action againſt the diſtrainer. Co. on 
Lit. lib, 2. cap. 12. ſet. 219. We read of Canes replegiati, 
hounds replevied, in a caſe between the abbot of St. Al- 
bans and Geoffery Childwick, 24 Hen. 7. Goods may be 
replevied two manner of ways, by writ, and that is by 
the Common law, or by plaint, and that is by ſtatute Jaw, 
for the more ſpeedy having again of their cattle and goods. 
Replevy is alſo uſed for the bailing of a man. Staundf. 
PI. Cor. fol. 72, 74- and 
glare eff repsſcere bona 


lia dato apud prefettum vade ſroe 

Ade jufſere ; ſane & Anglis breve per quod bona ea repoſcerent, 

to repleyin;-t7, Loſfrus de witiis ſermoms, ib. 2. c. 25. 

dee Skfne eod, verbs. | 

levin is a re-delivering to the owner, by the ſhe- 
LIL 


e/tm. 1.c. 11. & 15, Reple-| 
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riff, his cattle or goods diſtrained upon any caiiſe, upon 
ſurety that he will purſue the a&tion againſt him that Nie 
trained z and if he purſue it not, or if it be adjudged againſt 
him, then he who took the diſtreſs ſhall have it again, and 
for that purpoſe may have a writ of returno habendo. Co, 
Lit. 145.b, 4 Inf. 139. | 

Replevin is a writ, and uſually granted in caſes of dif. 
treſs, and is a matter of right z ſo that if a man grants a 
rent with clauſe of diſtreſs, and grants further; that the 
diſtreſs taken ſhall be irrepleviſeable, yet may they be re- 
plevied ; for ſuch a reſtraint is againſt the nature of a diſ- 
treſs, and no private perſon can alter the common courſe 
of the law. Co. Lit. 145. Fr 1 | 

In this writ or ation both the plaintiff and defendant 
are called aQors; the one, i. e. the plaintiff, ſuing for 
damages, and the avowant or defendant to have a return 
of the goods or cattle. 2 Bend. 84. Cro. Eliz. 799. 2 
Med. 149. | | 

That the: avowant is in nature of a plaintiff, appears, 
ſt, from his.being called an aQor, which is a term in the 
Civil law, and ſignifies plaintiff; 2dly, from his being in- 
titled to have judgment de returno habendo, and damages as 
plaintiff; gdly, from this, that the plaintiff might plead 
in abatement of the avowry, and conſequently ſuch avowry 
muſt be in nature of an aCtion. Carth, 122, 6 Med. 103. 
Yelv. 148. | 

The avowant being in nature of a plaintiff, need not 
aver his avowry ' with an hoc. paratus eft verificare, more 
than any other plaintiff need aver his count. Plow. 263. 

An avowant being an actor, ſhall not have a protec- 
tion calt for him more than any other plaintiff, 2 Inf, 


9. | | | 

But though an avowry be in nature of an aCion, yet 
one tenant in common may avow for taking cattle damage 
feaſant. Cro, Eliz. 530, + Rt 

Replevin is an aCtion founded on the right, and different 
Tom treſpaſs. Carth, 74. Yelv. 148. Hob. 16. Cro, 

12, 

In Finch it is held, that when in the pleadings in reple- 
vin, the title of the lands is brought in queſtion, it is then 
a real ation, but if otherwiſe, that it is a perſonal one ; 
but this diſtinfion has of late been exploded, and it is now 
held, that' as no lands can be recovered in this action, 
though the title of lands may incidently come in queſtion, 
as it may do in an ation of treſpaſs, or even of debt, 
which are aCtions merely perſonal, Finch's law 316, and 
ſee Comb. 476. Fitzg. 109. in the caſe of Eaton v. Southby, 
Mich. 12 Geo. 2. in C. B. | | 


x. For what things a teplevin lies. 

2. Of the different kinds of replevins ; out of what courts 
they iſſue, and of the power and duty of the ſheriff. 
3. Of the pledges in replevin, and the proceedings againſt 
them. | 

4. Of the original writ, and the Withernam in replevin. 


5. Of the writ of ſecond deliverance, and the writ De 
proprietate probanda. 


6. Of the writ de returno habendo ; of returns irreple- 


wviſeable, and in what manner the ſheriff is to return and exe- 


cute ſuch proceſſes. 
1. For what things a replevin lies. 


It is a general rule, that the plaintiff ought to have the 
property of the goods in him at the time of the taking: 
| And not only a general property which every owner hath, 
| but alſo a ſpecial property, ſuch as a perſon has, who hath 
| goods pledged with him, or who hath the cattle of another 
to manure his lands, Ec. is ſufficient to maintain a reple- 

vin, and in fuch like caſes either party may bring a reple- 
'vin, Co. Lit. 145. Winch. 26. 

A replevin does not lie of ings which are fer na- 
ture, as conies, hares, monkies, dogs, &c, but if things 
wild by nature are made tame, or are reclaimed, ſo Jong 
as they continue in that condition, they belong to the 
| perſon who hath the poſſeſſion of them, and he may 
bring a replevin z and the general rule herein ſcems to 
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Le, that a replevin lies for any thing that may by law be 


diſtrained, 2 Rol. Abr, 430. Godb. 124. 

A replevin lies of a leveret; for it has animum rever- 
tzndi; and fo for the ſamie reaſon it lies of a ferret ; but 
it is ſaid not to lie for a maſtiff dog, though an action of 
treſpaſs will. Br. Repl. 64, 2 Kol. Abr. 430. 

Replevin lies of a ſwarm of bees. F. N. B. 68. 

Replevin does not lie of trees, or timber growing ; nor 
of things annexed to the freehold, becauſe ſuch things can- 
not be diſtrained ; but replevin lies of certain iron belong- 
ing to the party's mill, F. N. B. 68. 

So replevin does not lie of deeds or charters concerning 
lands ; for they are of no value, but as they relate thereto, 
Bro. Rep. 34- F 

Replevin lies not of money, nor of leather made into 
ſhoes. Moor 394. 2 Brownl. 139. 

- If a mare in foal, a cow in calf, &c. are diſtrained, 
and they happen to bring forth their young, whilſt they 
are in the cuſtody of the diſtrainer, a replevin lies for the 


foal, calf, &c. Bro. Repl. 41, #. N. B. 69. 1 $4, 
82. | | 

Replevin lies for a ſhip; fo of the fails of the ſhip. 
March 110. Raym. 232. 


Tt was ruled by Pollexfen Ch. J. upon 'evidence at Guld- 
ball, in replevin for goods taken by order of the Eaf? India 
company from interlopers in the [ndes, that no replevin 
lies for goods taken beyond ſea, though brought hither by 
the defendant afterwards. 1 Show. 91. 


2. Of the different kinds of replevins; out of what courts 
they iſſue, and of the power and duty of the ſheriff. 


Replevin may be made either by original writ of reple- 
'vin at Common law, or by plaint of the ſtat. of Mar. cap. 
.-21. Co. Lit, 145. #. N. B. 69 | 
By this ſtat. enacted 52 Z. 3. lt is provided, ** That if 
the beaſts of any JRun be taken, and wrongfully with- 
holden, the ſheriff, after complaint made to him thereof, 

may deliver them without let or gainfayin 
took the beaſts, if they were taken out of Jiberties 3 and 
if the beaſts were taken within any liberties, and the bai- 
liff of the liberty will not deliver them, then the ſheriff 
for default of thoſe bailiffs ſhall cauſe them to be deli- 
vered.” 

The miſchiefs before this a&t were the great delay and 
loſs the party was at by having his beaſts or goods with- 
holden from him; as alſo that cattle, when diſtrained and 
impounded within any liberty that had return of writs, 
the ſheriff was obliged to make a warrant to the bailiff 
of the liberty to make deliverance ; and there was another 
miſchief when the diſtreſs was taken without and impound- 
ed within the liberty. 2 Un/t. 139. 13 Co, 31, To re- 

 medy which, 

By this ſtatute the ſheriff, upon plaint made unto him 
without writ, may either by parol or precept command 
his bailiff to deliver the beaſts or goods, that is, to make 
replevin of them, and by theſe words (po/t querimoniam 
fibi fa) the ſheriff may take a plaint out of the county 
court, and make a replevin preſently, which he'is to enter 
in the court, as it would be inconvenient, and againſt the 
ſcope of the ſtatute that the owner, for whoſe benefit the 
ſtatute was made, ſhould tarry for his beaſts till the next 
county court, which is holden from month to month. 
And by this act the ſheriff may hold plea in the county 
court on replevin by plaint, though the value be of 20/7. or 
above; and yet in other aCtions he ſhall hold plea where 
the matter is under 40s. value. 2 {n/t. 139. 1 Keb. 205. 
Dalt. $h. 430. | 

By the words of this law, $: averia capiant', viceco- 
mes poſt querimoniam ſbi fat? deliberare poſſet ; ſo that it 
becomes the ſheriff's duty upon ſuch complaint, by parol 
or by precept to his bailiff, to replevy them, which pre- 
cept may be given before any county court; but ſuch 
plaint is afterwards to be entered, and as holden in Cum. 

by the party who made the complaint, and not by the 
ſheriff, Cum. 591. | 

Replevins by writ iſſue properly out of the courts of 
_ K.B. and C. B. at Weſtminſter, and are returnable into 
ſuch courts. Dyer 246. 


of him that] 


ſhaw's caſe. See 14 Car. 2. c. 12. 


of the plaintiff pledges for the purſuing of 
fore they make deliverance of the diſtreſs, 
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Replevins by plaint are made by the ſherif kc... 
of the above-mentioned ſtatute of. Marleb, by 9 fires 
is directed, upon complaint made to him by the : 
that his goods or cattle are diſtrained, to command by 
bailiff (which may be by parol or precept) to make 4 fe. 
verance; and which plaint be tak 4 wPagik 

z ÞP may 'be taken at any time 
and as well out of, as in court. Bro. Rep. pl. 4. Co. In 
145. 2 Infl. 139, OOO 

Alfo it hath been agreed, that the hundred court, and 
other courts of lords of manors, may by preſcription hold 
plea in replevin, and fo may .incidently haye power to re- 
plevy goods or cattle taken ; but that, it ſeems, muſt be 
by proceſs of the court after a plaint entered, but not h 
parol complaint out of court, Carth, 380, 4 

And therefore where in treſpaſs for taking, &c, the 
defendant juſtified that: the place where, &c. was a hun- 
dred, and time out of mind had a court of al! aQions 
replevins, Sc. grantable in or out of court, virtute _ 
Jus, &'c. The queſtion was, If good or not? And the 
reaſon of the doubt was, becauſe the county court could 
not hold plea in replevin at Common Iaw ; but were en- 
abled by the ftatute of Marlebridge. which extends nor 
to the hundred court, which is a court derived out of 
the county court ; but per cur. clearly, Suppoſing they 
may grant them in court, yet they cannot preſcribe to 
"rag them out of court. 2 Salk. 580, 5 Med. 252, 
TIA 674. Carth. 380, 1 Ld, Raym. 219. Halkt y, 

irt, : 
The ſheriff is obliged to grant replevins in all fuch 
caſes as they are allowed of by law; and the officer, 
who takes the goods by virtue of a replevin iſſuing for 
what cauſe ſoever, is not liable to an ation of treſpaſs, 
unleſs the party in whoſe poſſeſſion the goods were claims 
property in them ; and note, that in all caſes of miſbe- 
haviour by the ſheriff or other officers, in relation to re- 
plevins ; they are ſubject to the controul of the King's ſu- 
perior courts, and puniſhable by attachment for ſuch miſ- 
behaviour. Carth. 381. 
And though the ſheriff may grant replevins by plaint, 
and may proceed thereon in his county court, yet if any 
thing touching his freehold come in queſtion, or ancient 
demeſne be pleaded, the ſheriff can proceed no further ; 
nor can any ſuch proceedings be carried in the hundred 
court, court baron, or any other court claiming a jurif- 
dition herein by preſcription. 4 H. 6. 30. 2 H.7. 6, 
Co. Lit. 145. 

So when the King is party, or the taking is in right of 
the crown, in theſe caſes the ſheruf is to ſurceaſe. Bro, 
Repl. pl. 3. 1 Brownl. 33. | 

t was ruled in the caſe of one Bradſhaw, that where 
an a of parliament orders a diſtreſs and fale of goods, this 
is in nature of an execution, and replevin does not lie ; 
but if the ſheriff grants one, yet it is not ſuch a contempt 
as to grant an attachment againſt him z and Powell Juſtice 
ſaid, He remembered a cafe in the Exchequer, where 3 
diſtreſs was taken for a fee-farm rent due to the King, yet 
upon debate in the court no attachment was granted, tho' 


it was in the King's caſe. Trin. 12 IV. 3. in C, B. Brad- 


And for the great eaſe in bringing replevins, and as a 
duty incumbent on the ſheriff, it is enacted, by the 1ſt and 
2d of Ph. & Mar. cap. 18. 4 That the ſberiff ſhall at his 
firſt county day, or within two months after he receives 
the patent, depute and proclaim in the ſhire town four 
deputies to make replevins, not dwelling 12 miles diſtant 
from one another, in pain to forfeit for every month he 
wants ſuch deputy or deputies 5 /. to be divided between 
the King and the proſecutor. 
f the pledges in replevin, and the proceedings again/t 


FE. 


When the ſheriff makes replevin, he ought to take 
two kinds of pledges ; plegii de proſequends, by the Com- 
mon law, and plezii de returns habends, by the ſtatute 
of Weſtm. 2 cap. 2. by which it is provided, © Thar 


ſheriffs or bailiffs from thenceforth ſhall not only receive 
the ſuit, be- 


but alſo for 
the 
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he return of the beaſts, .if return be awarded; and if any 
ke pledges otherwiſe, he ſhall anſwer for the price of 

n beaſts, and the lord that diſtrains ſhall have his reco. 

a by writ, that he {hall reſtore to him ſo many beaſts 

or cattlez and if the plaintiff be not able to reſipre, his ſu- 
ior ſhall reſtore.” Mgt 

ſn the conſtrution hereof the following caſes have 
teen ruled, and opinions holden : | 

That if the ſheriff returns inſufficient pledges, he ſhall 
inſwer according to the ſtatute; for inſufficient pledges 
ire no pledges in law 3 and ſuch pledges muſt not only 
te ſufficient IN eſtate, viz. capable to anſwer in value, but 
rkewile ſufficient in law, and under no incapacity; and 
therefore infants, feme-coverts, perſons outlawed, &c. are 
not to be taken as pledges, nor are perſons politick, or 
wodies corporate. Co. Lit. 145. 2 Int. 340. 10 Co. 192. 

[n replevin the ſheriff does not return any pledges, and 
ter iſue joined and found, it was moved, if they could 
be put in by the court after verdict; and the court held 
they might, notwithſtanding the faid ſtatute of W/m. 2. 
1s before that ſtatute the court might take pledges on the 
amiſion of the ſheriff; and a diverſity was taken between 
pledges for proſecuting, which were at Common law, and 
10 returns habendo given by this ſtatute; and the court 
h:d, that though upon the default of the ſheriff he was 
ſubje&t to the actions of the party, that yet the taking of 
pledges by the court did not make the judgment erroneous. 

Ny 156. Trin. 4 Car. 1. 

A replevin by plaint was ſued in the ſheriff's court in 
Lindn, and pledges were found de returno habendo fi, &c. 
this plaint was removed according to their cuſtom into the 
mayor's court, and after into the King's Bench by cer- 
tizrart, and there oyer of the certiorari; being demanded, 
the party declared in B. R. upon this a return was 
awarded, and upon an elongat returned a ſcire facias 
went againſt the pledges in the ſheriff's court of London. 
Upon a demurrer the queſtion was, whether this caſe be- 
ing removed by a certiorar! ; the pledges in the inferior 
court are diſcharged, or whether they remain liable to 
be charged by this ſcire facias? The court were in- 
clined to be of opinion, That the pledges are not diſ- 
charged, for the miſchief that might enſue; for then 
the plaintiff might bring a certiorari, and the defendant 
would loſe his pledges; and on the other fide, they 
doubted whether the principal be in court but at his plea- 
ſure, and that he is not demandable, and cannot be non- 
ſuited; but afterwards at another day it was adjudged, 
that the pledges were not diſcharged. Skin. 244. 2 
Shnv. 421, Comb. 1, 2: 3 Med. 56. S. C. 

In caſe the plaintiff declared, that he diſtrained for 7 /. 
10s. rent, reſerved on a leaſe, and that the defendant 
delivered the cattle without taking pledges ; to which the 
defendant pleaded, that the plaintiff in the replevin deli- 
vered to him Z/. 105. for pledges, which he accepted ; 
and on demurrer the court held, that pledges being to be 
found to anſwer the party, if he had good cauſe of avow- 
Iy, and to be anſwerable for the amercement to the King, 
if he be nonſuited ; or if it be found againſt him, the 
taking of money or a pledge was not lawful; and that al- 
though he might take money for pledges, yet he ought not 
to accept leſs than the plaintiff's demands; on which ac- 
count the court likewiſe held the plea vicious ; but they a- 
greed, that if the mayor had taken but one pledge, (if he had 
een ſufficient) it had been well enough. Cre. Car. 446. 
1 Jon. 378. S. C. Moyſer v. Gray, Mayor of Beverh, 
| But it hath+been adjudged, that a bond taken by the ſhe- 
ff, conditioned that if the party applying for the replevin 
inould appear at the next county court, &c. and proſe- 
cute his ation with effect, and ſhould make return of 
the thing replevied, if return: ſhould be adjudged, and 
lave the ſheriff harmleſs, &c. was good in Jaw, and 
agreeable to the intent of the ſtatute of arleb. which 
quires pledges or ſureties, of which nature the obligors 
ae; and this method of taking bond inſtead of pledges 
was ſaid to be of antient uſage; and that in the old 

oks plegii ſignified the ſame as ſureties z and that there 
being a proper remedy on ſuch bond, if differed from the 
above caſe in Cro. Car. of taking a depoſite or ſum of 
Money ; but the court agreed, that at Common law this 


KP 


bond had been void, becauſe it had been to fave the ſhes 
riff harmleſs in making replevin by plaint, which he could 
not have done before the ſtatute of Marleb. 1 Ld. Raym, 
278. 2 Lutw. 686, Blackitt v. Criſſp, 

If in replevin in an inferior court, the condition of the 
bond is, if he proſecute his ſuit commenced with effec in 
the court of 
return be adjudged by law, and it happens, that the plain- 
tiff hath judgment in the court below, which is afterwards 
reverſed on a writ of error in B. R, in ſuch caſe, unleſs 
the party makes a return, he forfeits his bond; for 
though he had judgment in the court below, yet the 
words, if he proſecute his ſuit commenced, &c, extend to 
the proſecution of the writ of error, which is part of 
the ſuit commenced in the court below; and in this 
caſe, the taking ſuch bond was held to be lawful, and 
ſaid to be common practice. Carth, 248. 1 Show. 400. 
S. C. Chapman v. Butcher, Fitzg. 158. 

In debt upon a replevin bond taken by the ſheriff, 
conditioned that if C, B. appear at the next county 
court, and proſecute with effe&t for taking, E&c. and 
make return, &c. if return be adjudged, and fave harm- 
leſs to the ſheriff, &c. then, &c. the defendant after 
oyer pleaded, that at the next county court, tent” tals 
die, he did appear, and proſecuted, &c. until it was re- 
moved by recordari, and did ſave harmleſs the ſheriff, 
but doth not ſay, that no return. habend' was adjudged 
and upon demurrer the court inclined for the plaintiff; 
for the defendant ſhould have ſaid, that no return wag 
adjudged at all; and though he proſecuted to the recor- 
dari, yet return. habend” might be adjudged afterwards ; 
and the condition goes to any adjudication of return, 
Comb. 228. Lane v. Foulk. 

An aCtion was brought upon a bond in replevin to pro- 
ſecute his ſuit with RY and alſo to make return, &c, 
the defendant pleaded, that E. G. did levy a plaint in re- 
plevin in the court before the ſteward of /:/ftmin/ter, and 
that afterwards, and before the ſuit was determined, viz. 
on ſuch a day, &c. E. G. died, per quod the ſuit abated ; 
the plaintiff replied, guod bene & verum eft, that E. G, 
levied ſuch a plaint againſt the defendant, who imme=- 
diately afterwards exhibited an Zngl;h bill in the Exche- 
quer againſt the plaintiff in that ſuit, and by injunRion 
hindered the proceeding below until ſuch a day, &c. on 
which the faid Z. G. died; fo that he did not proſecute 
his ſuit with effect ; and upon demurrer to this replication 
the defendant had judgment; for per Holt, Ch. J. this 
was a proſecution with effe&, becauſe there was neither 
a nonſuit or verdict againſt Z, G, Carth. 519. Duke of 
Ormond v. Brierly. 

In action upon a replevin bond common bail ſhall be 
filed. 1 Salk. 99. 

There are two ſorts of pledges, plegii de proſequenda, 
and plegi: de returno habendo; the pledges of proſecuting 
were at Common law, but thoſe de returno habendo were 
appointed by We/imin. 2. cap. 2. by which ſtatute an 
action lies againſt the ſheriff, if he omits to take pledges, 
or if he takes thoſe that are inſufficient; for the party 
may have a ſcire facias againſt the pledges, where the ſuit 
is in any court of record; and though in the county 
court, &c. a ſcire facias will not lie againſt the pledges, 
becauſe there are not courts of record, and every ſcire fa- 
cias ought to be grounded on a record, yet there the party 
may have a precept in nature of a ſcire facias againſt the 
pledges. 1 Ld, Raym. 278. per Holt, Ch, J. See Comb, 
I, 2. Cum. 593. | 

An a&tion on the caſe was brought againſt a ſheriff for 
taking inſufficient pledges upon a replevin ; to which he 
pleaded not guilty, and a verdict being found againſt him, 
and judgment given thereupon in the court of C. B, on a 
writ of error brought in B. R..it was objeRed, firſt, 
That an action on the caſe was not the proper remedy ; 
2dly, Suppoſing ſuch action Jay, that there ought to have 
been a ſcire factas firſt ſued out againſt the pledges, As to 
the firſt the court held, that the party diſtraining has by 


and if the ſheriff omits to take ſuch, or which is the ſame 
thing, takes inſufficient ones, he is aggrieved, and conſe- 
quently intitled to his action, 2dly, That though a f 
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and do make return, &c. if a 


the ſtatute of Y/e/tmin/ter 2. an intereſt in the pledges, 
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facias may de brought againſt the pledges, yet it does not 
follow from thence, that an action does not lie againſt 
the ſheriff; and ſuch ſcire facias, which is only to cer- 
tify the ſufficiency of the pledges, is the leſs neceflary in 
the preſent caſe, ſuch inſufficiency being ſet forth in the 
declaration and found by the verdict. MAfich. 12 Geo. 
2. Rouſe v. Patterſon in B. R. fy 
And for the greater ſecurity of perſons Uiſtraining for 
rent, it is enacted by ſtat. 11. Geo. 2. c. 19. ſect. 23. 
That ſheriffs and other officers having authority to grant 
replevins, ſhall in every replevin of a diſtreſs for rent 
take in their own names, from the plaintiff and two ſure- 
ties, a bond in double the value of the goods difſtrained, 
(ſuch value to be aſcertained by the oath of one or more 
witneſſes not intereſted, which oath the perſon granting 
ſuch replevin is to adminiſter) and conditioned for proſe- 
cuting the ſuit with effect and without delay, and for re- 
turning the goods, in caſe a return ſhall be awarded, 
before any deliverance be made of the diſtreſs; and ſuch 
ſheriff or officer taking ſuch bond, ſhall at the requeſt 
and coſts of the avowant or perſon _—_ conuſance, 
aſſign ſuch bond to the avowant, &c. by indorſing the ſame, 
and atteſting it under his hand and ſeal in the preſence of 
two witneſſes, which may be done without any ſtamp, pro- 
vided the aſſignment be ſtamped before any aCtion be 
brought thereon ; and if the bond be forfeited, the avow- 
ant, &c. may bring an action thereupon in his own name, 
and the court may by rule give ſuch relief to the parties 
upon ſuch bond, as may be agreeable to juſtice z and ſuch 
rule ſhall have the effect of a defeaſance, 


4. Of the original writ, and of the IWithernam in 
replevin. © | 


The original writ of replevin iſſues out of Chancery, 


and neither it nor the a/zas replevin are returnable, but are : 


only in nature of a ju/ticzes to impower the ſheriff to hold 
plea in his county court, when a day is given the parties 
but the pluries replevin is always with this clauſe ve/ 
cauſam nobis ſignifices, and it is a returnable proceſs. F. N, B. 
69, 70. Det. pl. 313, 314. 2 In/!. 139. Salk. 410. 
that it is uſual to take out the writ a/zas and pluries at the 
ſame time. Dalt. $h. 273. 

If a plwies replevin be returned in Michaelmas term, 
that the defendant claimed property, and after nothing 
is done, nor any appearance nor continuance till Eaſter 
term after, at which term they appeared and pleaded, and 
judgment was thereupon given ; though no continuance 
was between Michaelmas and Eaſter, yet this is not any 
diſcontinuance, becauſe there is not any continuance till 
. appearance; for the parties have not any expreſs day in 
court, and where there is not. any continuance, there 
cannot be any diſcontinuance, 1 Kol. Abr. 485, Gawen 
v. Ludlow. | oP, it 

'The pluries replevin ſuperſedes the proceedings of the 
ſheriff, and the proceedings are upon that, and not upon 
the plaint, as they are when that is removed by recor- 
dari, and though there is no ſummons in the writ, yet 
it gives a good day to the defendant to appear ; and if he 
does not appear, then a pore iflues, and then a capias, 
i Ld. Raym. 617. | | 

Capias and proceſs of outlawry lies in replevin; for 
when on the pluries replegiari Pg the ſheriff returns 
averia elongata, then a capias in Withernam iſſues, and on 
that's being returned nulla bona, a capias iſſues, and fo to 
outlawry, Cupias and proceſs of outlawry in replevin were 
given by 25 Ed. 3. 17. 6 Med. 84. 

If on the plurics replevin the ſheriff return, that the 
cattle are eloigned to places unknown, &c. ſo that he can- 


not deliver them to the plaintiff, then ſhall iſſue a wither- 


nam directed to the ſheriff, commanding him to take the 
cattle or goods of the defendant, and detain them till the 
cattle or goods diftrained are reſtored to the plaintiff; 
and if upon the firſt withernam a nihil be returned, there 
an alas and pluries replevin iſſue, and fo to a capias and 
exigent. F, N. B.-73, 

'The writ of //ithernam ought to rehearſe the cauſe 
wich the ſheriff returns, for which he cannot replevy 


the cattle or goods z ſo that it does n 
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ot lie upon a bare 


ſuggeſtion, that: the beaſts are eloigned, &c, F, N. B, 


69, 73- 
If upon the 7/ithernam the cattle are reſtored to the 
party who eloigned them, 


et he ſhall pa ; 

contzmpt. 2 Leon. 174. ; | INES 
Cattle taken in //ithernam may be worked, or if cows 
may be milked; for the party has them in lieu of his a 
1 Leon. 220, Dyer 280. in the margin, 
And as the party is to have the uſe of the cattle, he is 
not to have any allowance or payment made to him for 
the expences he has been at in maintaining them, 
46. Cro. Eliz. 162. 3 Leon. 235. 

Scire facias againft an executor, reciting, that where re. 
plevin was brought againſt his teſtator for » cow, and judg- 
ment againſt him de returno nabendo, which was not execy. 
ted, that he ſhould ſhew cauſe why he ſhould not have ex- 
ecution, The executor pleads plene adminiſtravit, upon 
which the plaintiff demurred ; and 7/yld Juſtice ſaid, that 
upon the Judgment the cow is in the cuſtody of the law, 
and threfore he ought to have execution ; but the doubt is, 
becauſe the replevin is determined by the death of the 
party; yet by him and Raznsford, being only in court, 
the plaintiff ſhall have execution, for the defendant can- 
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not be y xgank for if the ſheriff return averia elon- 
gata, he ſhall not have a I/ithernam, but of the goods of 


the teitator ; or if there are no goods of the teſtator, the 
ſheriff can take nothing, but ſhall return »ulla bona, and 
then the plaintiff hath his ordinary way to charge the 
defendant, if he hath made a deva/iavit; and it was 
adjudged for the plaintiff, Paſch. 27 Car, 2. in B. R. 
Sucklin v. Green. | 
IF. ſues a replevin, Z. removes it by recordari into 
the King's Bench, the plaintiff does not declare, and up- 
on that a return awarded to H. upon which the ſheriff 
returns averia elongata, and then a I/ithernam was awar- 
ded and executed; and now the plaintiff comes and prays 
he may be admitted to declare, and prays a deliverance of 
the W/ithernam; and it was teſtihed by the clerks that 
upon the plaintiff's ſubmiſſion to a fine for not decla- 
ring, and that's being impoſed upon him by the judges, 
he ſhall have deliverance of the H/ithernam ; and a tine 
of 3s. 44. being accordingly impoſed on tbe plaintiff, 
he then declared, and had deliverance. Noy 50. ebb 
v. Hind, and ſaid, that the courſe of B. R. is contrary to 
that of C. B. | 

If upon an elongata returned the ſheriff's cattle are 
taken in J/7thernam, yet upon the defendant's appear- 
ance, .and pleading non cepit, or claiming property, the 
defendant ſhall have his cattle again; and if they are 
eloigned, a J/ithernam againſt the plaintiff ; for if the 
property or taking be in queſtion, there is no reaſon that 
the plaintiff ſhould have the deſendant's cattle, 41 Ld, 
Raym. 614. 

"The //ithernam is but meſne proceſs, and cannot be an 
execution, becauſe it is granted before judgment. 1 Ld. 
Raym, 614. and ſee Comb. 201. Salk, 582, 


5. Of the writ of ſecond deliverance, and the writ De 
proprietate probanda. 


At the Common, if the plaintiff in the replevin 
had been nonſuited either before or after verdict, the 
defendant who diſtrained ſhould have had return, but not 
irrepleviſeable; fo as the plaintiff after nonſuit might have 
had as many replevins as he would, which was vexatious 
and miſchievous; for remedy whereof the act of J/e/im. 
2, cap. 2. reſtrains the plaintiff from any more replevins 
after nonſuit, but gives a writ of ſecond deliverance. 2- 
Inſt. 340. BOL = 

And if in ſuch writ of ſecond deliverance the plaintif 
be nonſuited, or if the plea be diſcontinued, or the writ 
abates, or if he prevails not in his ſuit, returns irrepleviſe- 
able ſhall be granted. 2 {»/f. 341. 

If defendant in replevin has return awarded upon non- 
ſuit of the plaintiff, upon which he ſues a writ de retu" 
habendo, upon which writ the ſheriff returns Averia 
elongata per querentem, and upon this a withernam 1s a- 


warded,- and upon the withernam the defendant gry 
catai 
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alla to bm delivered of the goods of . the plaintiff, 
and thereupon the plaintiff ſues a tecond deliverance ; he 
hall ſue It for the firſt diſtreſs taken, -and not for the 
Withernam 3 and this by the nature and form of the writ 
if ſecond deliverance. 2 Kol. Abr, 435. 

If a returno habendo be awarded to the ſheriff after a 
writ of ſecond deliverance prayed by the plaintiff, this 
's a ſuper ſedeas tO the returno habendo, and cloſes the ſhe- 


ifs hand from making any return thereto; and if the | 


ſheriff will not execute the writ of ſecond deliverance, 
the party has his remedy 2gain{t him, Dyer 41. Dolt. 


. 275» | 
Ng ſtatute of em. 2. gives the writ of ſecond de- 
yerance out of the ſame court, where the firſt re- 
evin was granted, and a man cannot have it elſewhere 
or if he may, then he ſhall vary from the place limited as 
to this by the ſtatute. Plawd, 206. 

In replevin the defendant avowed, that the plaintiff 
heing nonſuited brought a writ of ſecond deliverance, 
whereupon it was moved to ſtay the writ of inquiry of 
damages ; & per curiam, T his 1s a ſuper/edeas to the re- 
iurno habends, but not to the writ of inquiry of dama- 
25; for theſe damages are not for the thing avowed for, 
Fa are given by the ſtatute of 21 en. 8. c. 19. as a 
compenſation for the expence and trouble the avowant 
has been at. I Salk. 95. and like point adjudged, Palm. 
403. Latch, 72. HANS Mm 

Error of a judgment in C. B. in a ſecond deliver- 
ance ; upon demurrer in pleading the error afſigned was, 
becauſe there . was not any writ of ſecond deliverance 
certified, and, zn nullo eff erratum being pleaded, it was 
moved not. to be material, becauſe it is awarded on the 
roll, and the parties had appeared and pleaded to it ; but 
it was adjudged ill, and reverſed for that cauſe ; for there 
ought to be a writ, and if it vary from the declaration 
in the replevin, it ſhall be abated. Cro. Fac. 424. New- 
man v. Moor, | | 
No ſecond deliverance lies after a judgment upon a 
demurrer, or after a verdict, 'or confeſhon of the avow- 
ry; but in all theſe caſes the judgment muſt be entered 
with a return irrepleviſable 3 but upon a nonſuit, either 
before or after evidence, a ſecond deliverance will lie, 
becauſe there is no determination of the matter, and 
there a writ of ſecond deliverance lies to bring the mat- 
ter in queſtion ; but in the caſe of a demurrer and ver- 
di the matter is determined by the confeſſion of the party. 
2 Lil. Reg. 457. | 
_ If the plaintiff's writ abates, he may have a new writ, 
and is not to put his writ of ſecond deliverance. Cum. 
122. | 


Celivering a declaration, if it happened through any cauſe 
that would have intitled him to a writ of ſecond deliver- 
ance, as ſickneſs of the perſon employed, &c. the court 
will order the defendant to accept of a declaration on 
payment of coſts'; otherwiſe the plaintiff would be re- 
medileſs,, the writ of ſecond deliverance being taken 
away by the 17 Car. 2. 1 Vent. 64. See Avowyy, 
| If the defendant in replevin claims property, the ſhe- 
nf cannot proceed ; for property muſt be tried by writ ; 
and in this caſe the plaintiff may have the writ de pro- 
prietate probanda to the* ſheriff; and if it be found for 
the plaintiff, then the ſheriff is to make deliverance ; if 
for the defendant, then he is to proceed no further ; but 
a5 this is but an Anqueſt of office, if it be found againſt 
the plaintiff, he may have a replevin to the ſheriff; and 
if he return the claim of property, yet ſhall it proceed 
in the C. B. where the property ſhall be put in iflue and 
ly tried, Co. Lit. 145. b. F. N. B. 77. Dyer 173. 

* 592. 2h 

None but he who is party to the replevin ſhall have 
the writ de proprietate probanda ; fo that if upon a replevin 
the beaſts of a ſtranger are delivered to the plaintiff, ſuch 
ſtranger being no party to the replevin, ſhall not have this 
writ. 14 Hen. 4. 25. 2 Rol. Abr. 431. 

The ſheriff is to return the claim of property on the 
Puries, before which time the writ de proprietate proban- 

does not iflye, for it recites the pluries, Reg. 83. 


MN. 595. 
Ver. 1L. 


| 


| If the plaintiff in replevin be nonſuited for want of | 


; 
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and the ſheriff is to give notice to the parties of the time 
and place of the executing of it, Dalt. $h. 27 4. 

_ Jf the defendant claims property in replevin, the plain- 
tiff may have the writ de proprietate probanda without 
continuance of the replevin, though it be two or three 
years after, becauſe by the claim of property the firſt ſuit 
is determined. Moor 403. 

If the party who hath the cattle claims property, the 
ſheriff cannot determine it without a writ de propriectate 
probanda ; and then if the property be found for the par- 
ty claiming it, it is but an inqueſt of office, and the par- 
ty who made the plaint may after fue a writ of replevin, 
- which property may again be pleaded. 7 HH. 4. 46. 

um. 594. 

If the plaintiff has property, and omits to claim it be- 
fore the ſheriff he may not withſtanding plead property 
in himſelf or in a ſtranger, either in abatement or in bar, 
though it was formerly held, that property in a ſtranger 
could only be pleaded in abatement, Crs. Eliz. 475. 
Winch. 26. 1 Show. 402. Salk. 5. 94. 6 Mod. 81. 

In replevin the defendant in his avowry pleads, that 
the beaſts taken .belong to a thi;d perſon, and not to the 


plaintiff demurs ; for on the avowant's own ſhewing he 
ought not to have a return, having admitted the property 
of the beaſts to be in another ; but judgment was given 
for the defendant, for the prior poſſeſion was in him, and 
he hath a right againſt all others but the right owner, and 
che plaintiff by his demurrer hath admitted, that he hath 
no property in them, Comb. 477. Barrett v. Scrimſhaw, 

In treſpaſs for entering the plaintiff's houſe, and ta- 
king away his goods, the defendant juſtifies by virtue of 
a replevin out of the ſheriff's court in London, and a 


tendant came in aid of him ; plaintiff replies, that before 
the taking away the goods he claimed a property in them, 
and gave notice thereof to the defendant ; and the queſ- 
tion upon a ſpecial verdict was, whether the taking a- 
way, after the claim of property, and notice thereof, 
dfd not make him a treſpaflor ab initio ? And it was held 
per tot. cur. that he was a treſpaſſor ab initio; for though 
the claimer ought to be to the ſheriff or officer, and that a 


to the making the execution illegal, if the officer 
does not deſiſt; yet if it be notified to him that comes 
in aid, that claim of property is made, he at his peril 
vught to deſift, 6 Mead. 68, 139. Leonard v. Stacy. And 
ſee 2 Med. 242. | ; 


6. Of the writ de returno habendo ; of returns irre- 
pleviſable, and in what manner the ſheriff 1s to return and 
execute ſuch proceſſes. SEES” 

The returno habendo is a judicial writ, that lies for 
him who has avowed the dit els, and proved the ſame 
to be lawfully taken; or where, upon the removal of 
the plaint into the courts above, the- plaintiff, whoſe cat- 
tle were replevied, makes default, or does not declare or 
proſecute his aftion ; and thereby becomes nonſuited, &c. 
and by this writ the ſheriff is commanded to make a re- 
turn of the cattle to the defendant in the replevin. 35 
Hen. 6. 40. Dyer 280. Co. Lit. 145. 


return, and conſequently a writ de returns habgndo grounded 
on ſuch judgment.. Co. Ent. 59. LEES 

The writ de returno habendo is not a returnable proceſs, 
2 Rol. Abr. 433: | 

If the defendant hath a return awarded to him, and 
he ſueth a writ de returno habends, and the ſheriff return 
on the pluries, quod averia elongata ſunt, &c. he ſhall 
have a ſcire factas againſt the pledges, &c, According 
to the ſtatute of J/2/?m. 2. and if they have nothing, then 
they ſhall have a //ithernam againſt the plaintiff of the 
plaintiff's own cattle. F. N. B. 172, [ Exve 

Return irrepleviſable is a judicial writ direted to the 
ſheriff for the final reflituiion or return of cattle un- 
juſtly taken by another, and ſo found by verdict, or 
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| The writ de proprietate probanda is an inqueſt of office, | 


plaintiff, and therefore prays a return; to which the | 


precept thereupon to F. $. an officer, and that he the de- 
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A bailiff who' makes conuzance may have judgment of a 


after a nonſuit in a ſecond deliverance. 2 Rel, br. 434. 
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facias may be brought againſt the pledges, yet it does not 
follow from thence, that an action does not lie againſt 
the ſheriff; and ſuch ſcire factas, _ is only to cer- 
tify the ſufficiency of the pledges, is the leſs neceſlary in 
the preſent caſe, ſuch inſufficiency being ſet forth in the 
declaration and found by the verdict. AZich. 12 Geo. 
2. Rouſe v. Patterſon in B. R. 
And for the greater ſecurity of perſons diſtraining for 
rent, it is enacted by ſtat. 11. Geo. 2. c. 19. ſect. 23. 
That ſheriffs and other officers having authority to grant 
replevins, ſhall in every replevin of a diſtreſs for rent 
take in their own names, from the plaintiff and two ſure- 
ties, a bond in double the value of the goods diſtrained, 
(ſuch value to be aſcertained by the oath of one or more 
witncſles not intereſted, which oath the perſon granting 
ſuch replevin is to adminiſter) and conditioned for proſe- 
cuting the ſuit with effect and without delay, and for re- 
turning the goods, in caſe a return ſhall be awarded, 
before any deliverance be made of the diftreſs; and ſuch 
ſheriff or officer taking ſuch bond, ſhall at the requeſt 
and coſts of the ayowant or perſon making conuſance, 
aſſign ſuch bond to the avowant, &c. by indortng the ſame, 
and atteſting it under his hand and ſeal in the preſence of 
two witneſſes, which may be done without any ſtamp, pro- 
vided the aſſignment be ſtamped before any aCtion be 
brouzht thereon ; and if the bond be forfeited, the avow- 
ant, &c..may bring an ation thereupon in his own name, 
and the court may by rule give ſuch relief to the parties 
upon ſuch bond, as may be agreeable to juſtice ; and ſuch 
rule ſhall have the effect of a defeatance, 


4. Of the original writ, and of the Il ithernam in 
replevin. © 


The original writ of replevin iflues out of Chancery, 


and neither it nor the @/zas replevin are returnable, but are : 


only in nature of a ju/ticies to impower the ſheriff to hold 
plea in his county court, when a day is given the parties ; 
but the pluries replevin is always with this clauſe ve/ 
cauſam nobis ſignifices, and it is a returnable proceſs. F. N. B. 
69, 70. Dog. pl. 313, 314. 2 Infl. 139. Salk. 410. 
that it is uſual to take out the writ a/zas and pluries at the 
ſame time. Dat. $h. 273. | 
If a pluries replevin be returned in Michaelmas term, 
that the defendant claimed property, and after nothing 
1s done, nor any appearance nor continuance till Zafter 
term after, at which term they appeared and pleaded, and 
judgment was thereupon given ; though no continuance 
was between M1chaelmas and Eaſter, yet this is not any 
diſcontinuance, becauſe there is not any continuance till 
appearance; for the parties have not any expreis day in 
court, and where there is not any continuance, there 
cannot be any diſcontinuance, 1 Kel. Abr. 485, Gawen 
v. Ludlnw, | 
| The plurtes replevin ſuperſedes the proceedings of the 
ſheriff, and the proceedings are upon that, and not upon 
the plaint, as they are when that is removed by recor- 
dart, and though there is no ſummons in the writ, yet 
it gives a good day to the defendant to appear ; and if he 
does not appear, then a pore iflues, and then a capias, 
1 Ld. Raym. 617. | 
Capias and proceſs of outlawry lies in replevin; for 
when on the plyries 'replegiari fac the ſheriff returns 
averia elongata, then a capias in HYithernam iſſues, and on 
that's being returned »ulla b5na, a capias iſſues, and fo to 
outlawry, Czptas and proceſs of outlawry in replevin were 
given by 25 Ed. 3. 17. 6 Med. 84. 
If on the plurics replevin the ſheriff return, that the 
_ cattle are eloigned to places unknown, &c. fo that he can- 
not detiver them to the plaintiff, then ſhall iflue a wither- 
nam directed to the ſheriff, commanding him to take the 
cattle or goods of the defendant, and detain them till the 
cattle or goods diftrained are reſtored to the plaintiff; 
and if upon the firſt withermam a nihil be returned, there 
an alzas and pluries replevin iſſue, and ſo to a capias and 
exigent, , N. B. 
The writ of //itheraam ought to rehearſe the cauſe 
wc the ſheriff returns, for which he cannot replevy 


KE- P 
the cattle or goods; fo that it does not lie 


ſuggeſtion, that: the beaſts 
6g 


upon a bare 
are eloigned, &c, F,N, B, 


. . 
If upon the 7/thernam the cattle are reſtored to the 


party who eloigned them, yet he ſhall pay a fine for his 
contempt, 2 Leon. 174. 


Cattle taken in //ithernam may be worked, or if cows 
may be milked; for the party has them in lieu of his owns 
1 Leon. 220, Dyer 280. in the margin. Ny 
And as the party is to have the ule of the cattle, he is 
not to have any allowance or payment made to him for 
the expences he has been at in maintaining them, Owen 
46. Cro. Eliz. 162. 3 Leon. 235. | 
Scire facias againſt an executor, reciting, that where re- 
plevin was brought againſt his teſtator for » cow, and judg- 
ment againſt him dz returns habendo, which was not EXCCu- 
ted, that he ſhould ſhew cauſe why he ſhould not have ex- 
ecution, The executor pleads plene adminiftravit, upon 
which the plaintiff demurred ; and J/zi4 Juſtice (aid, that 
upon the Judgment the cow is in the cuſtody of the law, 
and thretore he ought to have execution ; but the doubt iz, 
becauſe the replevin is determined by the death of the - 
party; yet by him and Kaznsford, being only in court, 
the plaintiff ſhall have execution, for the defendant can. 
not be prejudiced ; for if the ſheriff return averia elon- 
gata, he ſhall not have a I/ithernam, but of the goods of 
the teftator ; or if there are no goods of the teſtator, the 
ſheriff can take nothing, but ſhall return nulla bona, and 
then the plaintiff hath his ordinary way to charge the 
defendant, if he hath made a deva/iauit; and it was 
adjudged for the plaintiff, Paſch. 27 Gar. 2. in B. R. 
Sucklin v. Green. 

IF. ſues a replevin, 1. removes it by recordart into 
the King's Bench, the plaintiff does not declare, and up- 
on that a return awarded to H. upon which the ſheriff 
returns averia elongata, and then a 1/ithernam was awar- 
ded and executed; and now the plaintiff comes and prays 
he may be admitted to declare, and prays a deliverance cf 
the //ithernam; and it was teſtified by the clerks that 
upon the plaintiff's ſubmiſſion to a fine for not decla- 
ring, and that's being impoſed upon him by the judges, 
he ſhall have deliverance of the //ithernam ; and a tine 
of 35. 44. being accordingly impoſed on tbe plaintiff, 
he then declared, and had deliverance. Noy 50. bb 
v. Hind, and ſaid, that the courſe of B. R. is contrary to 
that of C. B. | 

If upon an elongata returned the ſheriff's cattle are 
taken in J/ithernam, yet upon the defendant's appear- 
ance, and pleading non cepit, or claiming property, the 
defendant” ſhall have his cattle again; and if they are 
eloigned, a I/7thernam againſt the plaintiff ; for if the 
property or taking be in queſtion, there is no reaſon that 
the plaintiff ſhould have the delendant's cattle. 41 Ld. 
Raym. 614. $3 

The /Yithernam is but meſne proceſs, and cannot be an 
execution, becauſe it is granted before judgment, 1 Ld. 
Raym. 614. and ſee Comb. 201, Salk. 582. 


5. Of the writ of ſecond deliverance, and the writ De 
proprietate probanda. | 


At the Common, if the plaintiff in the replevin_ 
had been nonſuited either before or after verdict, the 
defendant who diſtrained ſhould have had return, but not 
irrepleviſeable; ſo as the plaintiff after nonſuit might have 
had as many replevins as he would, which was vexatous 
and miſchievous; for remedy whereof the act of I-eſim. 
2, cap. 2. reſtrains the plaintiff from any more replcyins 
after nonſuit, but gives a writ of ſecond deliverance. 2- 
[n/t. 340. RD 

And if in ſuch writ of ſecond deliverance the plaintif 
be nonſuited, or if the plea be diſcontinued, or the writ 
abates, or if he prevails not in his ſuit, returns irreplevilc- 
able ſhall be granted. 2 ft. 341. 

If defendant in replevin has return awarded upon non- 
ſuit of the plaintiff, upon which he ſues a writ de retur”” 
habends, upon which writ the ſheriff returns Averis 
elongata per querentem, and upon this a withernam 1s 2- 


warded,- and upon the withernam the defendant ww 
catait 


8 3 


ctalla to bm delivered of the goods of the plaintiff, 
ind thereupon the plaintiff ſues a tecond deliverance ; he 
hall ſue it for the firſt diſtreſs taken, and not for the 
Withernam 3 and this by the nature and form of the writ 
of ſecond deliverance, 2 Rol. Abr. 435. 

If a returno habendo be awarded to the ſheriff after a 
writ of ſecond deliverance prayed by the plaintiff, this 
is a ſuperſedeas to the returno habendo, and cloſes the ſhe- 
ifs hand from making any return thereto; and if the 
heriff will not execute the writ of ſecond deliverance, 
the party has his remedy again{t him, Dyer 41. Dat. 


, 275* 

As ſtatute of J/e/im. 2. gives the writ of ſecond de- 
lyerance out of the ſame court, where the firſt re- 
plevin was granted, and a man cannot have it elſewhere 
for if he may, then he ſhall vary from the place limited as 
to this by the ſtatute. Plwd, 206, ; 

In replevin. the defendant avowed, that the plaintiff 
being nonſuited brought a writ of ſecond deliverance, 
whereupon it was moved to ſtay the writ of inquiry of 
damages ; & per curiam, This 1s a ſuper/edeas to the re- 
turno habends, but not to the writ of inquiry of dama- 
2s ; for theſe damages are not for the thing avowed for, 
bh are given by the ſtatute of 21 en. 8. c. 19. as a 
compenſation for the expence and trouble the avowant 
has been at. 1 Salk, 95. and like point adjudged, Palm. 
40% Latch, 72. 

Error of a judgment in C. B. in a ſecond deliver- 
ance ; upon demurrer in pleading the error afſigned was, 
becauſe there was not any writ of ſecond deliverance 
certified, and. 772 nullo ef? erratum being pleaded, it was 
moved not. to be material, becauſe it is awarded on the 
roll, and the parties had appeared and pleaded to it ; but 
it was adjudged ill, and reverſed for that cauſe ; for there 
ought to be a writ, and if it vary from the declaration 
in the replevin, it ſhall be abated. Crs. Fac. 424. New- 
man v. Moor, Fy | 

No ſecond deliverance lies after a judgment upon a 
demurrer, or after a verdict, or confeſhon of the avow- 
ry; but in all theſe caſes the judgment muſt be entered 
with a return irrepleviſable z but upon a nonſuit, either 
before or after evidence, a ſecond deliverance will lie, 
becauſe there is no determination of the matter, and 
there a writ of ſecond deliverance lies to bring the mat- 
ter in queſtion ; but in the caſe of a demurrer and ver- 
cit the matter is determined by the confeſſion of the party. 
2 Lil, Reg. 457. 

If the plaintiff's writ abates, he may have a new writ, 
and is not to put his writ of ſecond deliverance, Cum, 
122. 

If the plaintiff in replevin be nonſuited for want of 

Celivering a declaration, if it happened through any cauſe 
that would have intitled him to a writ of ſecond deliver- 
ance, as ſickneſs of the perſon employed, &c. the court 
will order the defendant to accept of a declaration on 
payment of coſts; otherwiſe the plaintiff would be re- 
medileſs, the writ of ſecond deliverance being taken 
away by the 17 Car. 2. 1 Vent. 64. See Avowyy, 
_ If the defendant in replevin claims property, the ſhe- 
iff cannot proceed ; for property muſt be tried by writ ; 
and in this caſe the plaintiff may have the writ ae pro- 
prietate probanda to the ſheriff; and if it be found for 
the plaintiff, then the ſheriff is to make deliverance ; if 
for the defendant, then he is to proceed no further ; but 
as this is but an inqueſt of office, if it be found againſt 
the plaintiff, he may have a replevin to the ſheriff; and 
if he return the claim of property, yet ſhall it proceed 
in the C. B. where the property ſhall be put in iſſue and 
linally tried, Co. Lit. 145. b. F. N. B. 757. Dyer 173. 
Cum. 592, | 

None but he who is party to the replevin ſhall have 
the writ de proprietate probanda ; ſo that if upon a replevin 
the beaſts of a ſtranger are delivered to the plaintiff, ſuch 
ſtranger being no party to the replevin, ſhall not have this 
writ. 14 Hen. 4. 25. 2 Rol. Abr. 431. 

The ſheriff is to return the claim of property on the 
Puries, before which time the writ d: proprictate proban- 

does not iflye, for it recites the pluries, Reg. 83. 


Cum. 595. 
Vs, II. 
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and the ſheriff is to give notice to the parties of the time 
and place of the executing of it. Dat. $h. 274. 

_ If the defendant claims property in replevin, the plain- 
tiff may have the writ de proprictate probanda without 
continuance of the replevin, though it be two or three 
years after, becauſe by the claim of property the firſt ſuit 
1s determined. Moor 403. 

If the party who hath the cattle claims property, the 
ſheriff cannot determine it without a writ de proprictate 
probanda ; and then if the property be found for the par- 
ty claiming it, it is but an inqueſt of office, and the par- 
ty who made the plaint may atter fue a writ of replevin, 
>: which property may again be plcaded. 7 H, 4. 46. 

um. 

If the plaintiff has property, and omits to claim it be- 
fore the ſheriff, he may notwithſtanding plead property 
in himſelf or in a ſtranger, either in abatement or in bar, 
though it was formerly held, that property in a ſtranger 
could only be pleaded in abatement, Cyo9. Eliz. 475. 
Iſ inch. 26. 1 Show. 402. Salk. 5. 94. 6 Mod. $1. 

In replevin the defendant in his avowry pleads, that 
the beaſts taken belong to a third perſon, and not to the 
plaintiff, and therefore prays a return z to which the 
plaintiff demurs; for on the avowant's own ſhewing he 
ought not to have a return, having admitted the property 
of the beaſts to be in another ; but judgment was given 
tor the defendant, for the prior poſſeſiion was in him, and 
he hath a right againſt all others but the right owner, and 
che plaintiff by his demurrer hath admitted, that he hath 
no property in them, Comb. 477. Barrett v. Scrimſhaw, 

In treſpaſs for entering the plaintiff's houſe, and ta=- 
king away his goods, the defendant jultifies by virtue of 
a replevin out of the ſheriff's court in Londor, and a 
precept thereupon to F. $. an officer, and that he the de- 
tendant came in aid of him ; plaintiff replies, that before 
the taking away the goods he claimed a property in them, 
and gave notice thereof to the defendant ; and the queſ- 
tion upon a ſpecial verdict was, whether the taking a- 
way, after the claim of property, and notice thereof, 
dfd not make him a treſpaſſor ab initio ? And it was held 
per tot. cur. that he was a treſpaſſor ab initio ; for though 
the claimer ought to be to the ſheriff or officer, and that a 
claimer to a perſon that comes to afliſtance be not enough 
to the making the execution illegal, if the officer 
does not deſiſt; yet if it be notified to him that comes 
in aid, that claim of property is made, he at his peril 
ought to deſiſt, 6 Mad. 68, 139. Leonard v. Stacy. And 
ſee 2 Med. 242. 


6. Of the writ de returno habendo ; of returns irre- 
pleviſable, and in what manner the ſheriff 1s to return and 
execute ſuch proceſſes. 


The returno habendo is a judicial writ, that lies for 
him who has avowed the dilt:eſs, and proved the ſame 
to be lawfully taken; ur where, upon the removal of 
the plaint into the courts above, the. plaintiff, whoſe cat- 
tle were replevied, makes default, or does not declare or 
proſecute his aftion 3 and thereby becomes nonſuited, &c. 
and by this writ the ſheriff is commanded to make a re- 
turn of the cattle to the defendant in the replevin. 35 
Hen. 6. 40. Dyer 280. Co. Lit. 145. 


A bailiff who makes conuzance may have judgment of a 


on ſuch judgment.. Co. Ent. 5g. . 
The writ de returno habendo is not a returnable proceſs. 


2 Rol. Abr. 4.33. £55 
If the defendant hath a return awarded to him, and 


on the pluries, quod averia elongata ſunt, &c. he ſhall 
have a /cire factas againſt the pledges, &c. According 
to the ſtatute of ///7m. 2. and if they have nothing, then 
they ſhall have a //ithernam againſt the plaintiff of the 
plaintiff's own cattle. F. N. B. 172, 

Return irreplevitable is a judicial writ direfted to the 
ſheriff for the final reſlituiion or return of cattle un- 
juſtly taken by another, and ſo found by verdict, or 


"het a nonſuit in a ſecond deliverance. 2 Rol. Abr. 434 


7Q 


The writ de proprietate probanda is an inqueſt of offices 


return, and conſequently a writ de returno habgndo grounded = 


he ſueth a writ de returns habends, and the ſheriff return 
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If the plea be to. the writ, or any other plea be tried | break the incloſure, and enter” there; 


by verdict, or judged upon demurrer, return irrepleviſe- 
able ſhall be awarded, and no new replevin ſhall be granted, 
nor any ſecond deliverance by the adt of //e/lm. 2. but 
only upon nonſuit. 2 Int. 340. Dyer 280. 
| f upon iſlue joined in replevin the plaintiff does not 
appear on the trial, being called for that. purpoſe, yet re- 
turn irrepleviſable ſhall not be awarded, as in caſe of a 
verdi&'s being given, but the party may have a writ of 
ſecond deliverance, as well as if it had been a nonſuit be- 
fore declaration or appearance. 3 Leon. 49. 

If a man has return irrepleviſfable, ard a beaſt die in the 
pound, he may diſtrain a-new ; fo if the beaſt die before 
judgment. Fc, 61. 

If return irrepleviſable be awarded, the owner of the 
cattle may offer the arrearages; and if the defendant re- 
fuſes to deliver the diſtreſs, the plaintiff may have de- 
tinue, becauſe the diftreſs is only in nature of a pledge. 1 
Ld. Raym. 720. 

By the ſtatute of //e/tm. 1. cap. 17. If the party who 
diſtrains, conveys the diftreſs into any houſe, park, caſtle 
or other place of ſtrength, and refuſes to ſuffer them to 
be replevied, the ſheriff may take jthe pe com. and on 
requeſt and refuſal break open ſuch houte, caſtle, &ec. 
and make deliverance; and this was a neceſſary law fo 
ſoon after the irregular time of Hen. 3. 2 vt. 193. 
5 Co. 93. Dalt. $h. 373. 

If the ſheriff returns, that the beaſts are incloſed in a 
park among favages, or incloſed in a caftle, &c. he ſhall 
be amerced, and another writ of replevin ſhall be awar- 
ded ; for he ought to have taken the poſſe com. for this 
was a denial, #, N. B. 257. Hale's notes. 

If the ſheriff return, quod mandavi ballivo libertatis, 
Ec. qui nullum dedit mihi reſponſum, or that the bailiff 
will not make deliverance of the cattle, theſe are not 
good returns ; for by the faid ftatute 'of 7/e/im. 1. the 
ſheriff upon ſuch return 'made to him by 'the bailift, 
ought preſently to enter into the franchiſe, and 'make de- 
liverance of the cattle taken. F. N. B. 157. 

If a man ſue a replevin in the 'county court withopt 
writ, and the bailiff return to the ſheriff, that he cannot 
have view of the cattle to deliver them, the ſheriff by in- 
queſt of office ought to inquire into the truth thereof, and 
if it be found by a jury, that the cattle are eloigned, &c. 
the ſheriff in the county court may award a W/ithernam to 
take the defendant's cattle; and if the ſheriff will not 
award a I/ithernam, then the plaintiff ſhall have 'a writ 
out of Chancery directed unto the ſheriff rehearſing the 
whole matter, commanding him to award a Hithernam, 
&c. and he may have an alias, and after a pluries, and 
an attachment againit the ſheriff, if he will not execute 
the King's command. F. N. B. 158. 

If the ſheriff return, quod averia elongata ad loca in- 
cgnita, this is a good return, and the party muſt purſue 
his writ of //ithernam; but if the ſheriff 'return averia 
el:ngata ad la incognita infra comitatum meum, he ſhall be 
amerced, 'for the law intends that he may have notice in 
his county. Bro. Retur. de Br. pl. 1c0. | 
If in teplevin the ſheriff return, quod averia mortaa funt, 
| that is a good retiirn. Bro. Retur. de Br. pl. 125. | 

lt is a good return, 'qu2d 'nullus vent ex parte querentts 

ad demmſtranda averia; but it 'ſeems-the ſheriff is not 
obliged to require this. Dalt. $h. 556. Allen 33. 

It the ſheriff 'be ſhewn a ftranger's goods, and he 
takes them, an 'a&tion of treſpals lies againſt him, 'for 
otherwiſe he could have ho remedy ; for being a ftranger 
he cannot have the writ de proprietate 'probanda, and were 
he not intitled to this remedy, -it would be'in'the power of 

' the ſheriff"to ſtrip a man's 'houſe of all his goods ; but 
Kehkyv. ſeems 'to hold, that the aCtion lies 'more properly 
azainſt the perſon Who ſhews the goods. 2 'Rol. Abr. 552. 
Cum. 596. | 
" If the ſheriff comes to make replevin of beaſts im- | 
pounded in another man's ſoil ; if the'place be incloſfed, 
and has a gate open to the incloſure, he cannot break 
the inclo{ure, and enter thereby, when he may enter'by 
the open gate z but if the owner hinders him, fo that he 
cannot go by the open gate for fear of death, he may 


| dicially argued, debated, reſolved or adjudged in any of 


proceedings had thereupon, though not done within four 
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Rel. Abr. 532. PAGCW I 


The ſheriff is to return, that| the cattle are eloigned 
or that ho perſon came to ſhew, Ec. or a deliver i C 
he cannot return, that the defendant 1: cepit the Fry 
becauſe it is ſuppoſed in the writ, and is w 


th ; 
which the ſheriff cannot falſify, 1 Ld; As he 7 
Lutw, 581. Sce Avowty, Diſtreſs, G 


Ant for more learning concerning replevi 
_ nid Vin. Abr. tit Repleyin. FI mY 4k 
eplication, (Replicatio,) Is an exception 

made by the plaintiff in a ſuit to the r are ron 
And it is alſo that which the complainant replies "a the 
defendant's anſwer in Chancery, &c. J/#. Symbol _ 
2, 'The replication is to contain certainty, and not 2 ; 
trom the declaration, but muſt purſue and maintain the 
cauſe of the plaintiff's ation ; otherwiſe it will be a de- 
parture in pleading, and going to another matter, x Inft 
304. Though as a faculty bar may be made good by the 
replication ; ſo ſometimes a replication is made good b 
a rejoinder ; but if it wants ſubſtance, a rejoinder can 
never help it. 2 Lil. Abr. 462. NE. 

A replication being intire, and ill in part, is j11 ; 
whole : But if there be three a es 
them is ſuperfluous, and the other two - ſufficient, and 
the defendant demurs generally, the plaintiff may have 
judgment upon thoſe which are ſufficient. 2 Saung. 
17. 1 Saund, 338. Where the defendant pleads in bar 
and the plaintiff replies inſufficiently ; if the defendant 
demurs ſpecially upon the replication, and the bar is 
inſufficient, if the ation be of ſuch a nature that a 
title is ſet forth in the declaration or count, as in a for= 
medonn, &c. judgment may be given for the plaintiff up- 
on the inſufficient bar of the defendant : And where the 
title doth not appear till ſet forth in the replication, and 
that 1s inſufficient, there judgment ſhall be had for «he 
defendant for the ill replication. Godb. 138, 1 Leon, 75, 
3 Nel. Abr. 133. ; 

If the bar 'is naught, and the replication likewiſe, the 
plaintiff ſhall never have judgment : So if there is a ya- 
riance between the declaration-and the replication, though 
there be a verdict, &c. Fob. 13. Style 356. And re- 
plication concludes either 'with hoc paratus ft verificare, 
or to the country. In aRion'on a bond to pay all ſams 
expended about a certain buſineſs, &c. 'on'the Jefondant's 
pleading he -paid all;; the plaintiff replied, that he hal 
not, & hoc paratus, &c. Upon a demurrer it was held 
the plaintiff ought to Have concluded to the country ; be- 
cauſe there is -an affirmative -and negative; and if he 
might be admitted to aver his replication thus, there 
would be no end in 'pleading. Raym. 98. But where 
new matter is offered in a rephcation, the plaintiff ſhould 
aver his plea, ſo as to give the defendant 'an opportunity 
to rejoin, 4 Mod. 285. Litw. 98. See 19 /in. Abr. 
206——4. - 

Report, (Reportus,) Is a publick relation of caſes ju» 


the King's courts of juſtice, with the icaufes and reaſons 
of the ſame delivered by the judges. Co. on Lit. fol. 
293- Alſo when the 'Chancery, or 'other_court, refer 
the ſtating of ſome caſe, or 'comparing an account, &c. 
to'a Maſter 4 :Chancery, or other referree, \his certificate 
there is-called 'a'report, Cowell, edit. 1727. 

A'report by a Maſter 'in Chancery, is as a judgment 'of 
the court. Per Ld. C. Parker, Wms's Rep. 653. Trin. 
1720. in the caſe of Brown v. Barkbam. 

By a ſtanding order' of the 'court of Chancery, made 
bythe Lords Commiſſioners in the 4 J/.& A. 'it was 
difefted, That all - reports \ſhould *be -fied -within four 
days after the making, otherwiſe no decree or pro 
ings to be had 'thefeiipon ; bit 'the regiſter reporting, 
that 'it 'was ſufficient if the 'report_ were filed before any 


days 'after 'making, Ld. C. King agreed thereto. And 
the court took it to be well enough, though in this caſe 
the motion 'to confirm the report nift 'cauſa, Was made 
the ſame' day that the report was filed. 2 Wms's Rep. 517+ 
Eyles (and Truſtees.of the $. $.: Company ) v. Ward. 
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ft is not uſual to confirm reports of Receiver's accounts, | 

Maſter of rhe Rolls, 2 IJ/ms's Rep. 661. Mich. 1734. 
of the caſe of Cowper v. Fart Cowper, 

Kepolition of the foreſt, (Repo/itio foreiz) Was an 
; a whereby certain foreſt grounds being made purlieu upon 
view, WEIE by a ſecond view laid to. the foreſt again, 
Manword, part 1. pag. 178, ; : 

Repreſentation, ( Repreſentatis ) Is a perſonating of 
another : And there is an heir by repreſentation, where a 
father dies 1n the life of the grandfather, leaying a fon, 
who ſhall inherit his grandfather's eflate, before the fa- 
ther's brother, &c. Bro. Abr. 303. Alſo executors re- 
preſent the perſon of the teſtator, to receive money and 
aſſets. Co. Lit. 209. Þ DEED 

Repiieve, (from the Fr. Repris) Signifies to take back 
or ſuſpend a priſoner from the execution and proceeding 
of the law for that time. . Terms de Ley 527, Every judge 
that bath power to order any execution, hath power to 
-ant a reprieve; and oftentimes execution is ſtaid upon 
condition of tranſportation. But no priſoner convicted of 
any felony, for which he cannot have his clergy, at the 
feflions at the Old Bailey for London or Middleſex, &fc. 
ought to be reprieved but in open ſeflions z and reprieves 
Ire not to be granted otherwiſe, without the King's ex- 
preſs warrant, not by order of any juſtices of gaol deli- 
yery. Kel. 4. 2 awh. P. C. 463. Wood's Infl. 662. 
If a woman is condemned for treaſon or felony, and ſhe is 
found by an inqueſt or jury of matrons impanelled by the 
ſheriff, &c. to be quick with child, execution ſhall be 
reſpited, and the woman reprieved till her delivery ; 
though ſhe ſhall take this favour but once ; and ſhe can- 
not ſave herſelf by this means from pleading upon her ar- 
rignment, nor from having judgment pronounced againſt 
her on her conviction. 8. P. C. 198. H. P. C. 292. 
Finch 478. Where it is found by a jury of women, that 
a woman convicted of felony, is with child, ſome judges 
have uſed to command a reſpite of her execution a4 a 
convenient time, 7. e. a month after her delivery, and then. 
to be executed, but this is irregular, for ſhe may have 
a pardon to plead, and therefore to be reprieved till the 
next ſeffions. 12 Af. 10. 1 Hal#'s Hift. P.C, 368, 


oe ſals, (Reprijaka, from the French Repriſe, i, e. 
a a Rex " untus in alterius phoryenatt Is the 
taking of one thing in ſatisfaction of another, and is all 
one in the Common and Civil law. Repriſalia eft-pote/tas | 
pignorandi contra quemlibet de terra debitoris data creditori 
pro injuriis & damuis atceptis, Vocabular. utriuſq; juris. 

his among the ancient Romans was called Clariggtio, of 
the verb darigs, t. res clare repetere, It is named in the! 
fatute 27 E. 3. flat. 2. .cap. 17, Law of marque, becauſe 
one for defect of juſtice 1112 another territory, redreſſeth 
himſelf by haeneds belonging to men of that territory, | 
taken within his own bounds. Cowell, edit. 1727, See 


Yarque, . 

K , Is commonly taken for deduQtions and du-: 
ties which are 'yearly paid out of a manor and lands, as 
rent-charge, rent-ſeck, penſions, corrodies, annuities, fees of 
Rewards, or bailiffs, &fc. Wherefore when we ſpeak 
of the clear yearly value of a manor, we ay it is fo much. 
fer annum vhew repriſas, 'beſides all repriſes. Cmnuell, edit. 
1727. Pens 5M 

epugnant, (Reprgnans) 'Is what is contrary to an 
thing ſaid before. Fac. A deed of - feoffment of 'lands 5d 
B. with warranty, proviſo the warranty ſhall be yoid, is a 
void 'proveſo,- as Leben in a deed repugnant to the pre- 
miſſes, is void; for both (being (in one inftrument where 
the 1aſt Clauſe is repugnant to. thez firſt; the laſt is void ; 
but if the proviſo leaves any benefit of this warranty to the 
feoffee 3 us if cit be, that he'ſhall-11ot vouch, in as muchas! 
it leaves -rebutter to him, -it is'a-good proviſo, By deed 
made at another time, ſuch warranty may be deſtroyed. 
Ferk.-g6.-pl.'86. | | 
Where eontrarieties-are in ſeveral parts of deeds or fines, 
the firſt part ſhall 'ſtand ;'in- wills the laſt, if-the ſeveral 
clauſes 'are not -reconcieable ; 'as where a manor is-deviſed. 
in the firſt part-of the will to. in (fee, 'and after in »the| 
ſame will this manor is {devifed to B. in fee, A. and B. in 


NR: AF 
chis. caſe are joint-tenatits 3 but if in the laſt clauſe are tie- 
gative words, that A. ſhall not have it, then the deviſe to 
6. only is good; Fenk. 96. pl. 86. | 

In contracts, gifts, verdiQs, eviderice, whete dire cows 
trarieties are for the ſame thing.at the ſaine time, all is 
void. Fenk. 96. þl. 86. ; 

A. made B,. and C. executors, provided that C. ſhall 
not adminiſter his goods. - B. and C. brought debt upon 
a bond as executors: It was held, that the a&ion was 
well brought; for the proviſe is void. D, 3- b. 4. þl. 7. 
Sc,  Trin. 19 Hen. 8. Anon. | 51 

A. gives lands to. B. in tail, provided 4. ſhall take the 
profits of part for 1000 years, the proviſo is void ; for in 
common preſumption it takes away the benefit and intereſt 
of the grantee in that parcel. Per Wray, in deliveting 
the opinion of the court. Cro. Eliz. 35: Mich. 36& 37 
£liz. B. R. in caſe of Mildmay v. Standiſh. - 

An award, that each of them / ſhall give the other a 
general releaſe within four days after the award ; proviſo 
that if either of them diſliked the award within 20 days 
after it be made, .and ſhould pay tothe other within the 
laid 20 days 10s, that then the arbitrement ſhall be void, 
= provi is Nag =_ foo for the plaintif. 

ro. E. 291, Hil. 2. in B, R. 7 
chardſon. p : 95 x lea 
A prowmſo good in the commencement may by conſe- 
quence become a7 67 as grant of rent by deed for 
life, provided that it ſhall not charge his perſon ; the pro- 
vifo is good ; but if the rent be' arrear, and the grantee 
die, his executors ſhall charge the perſon of the grantor in 
debt ; for otherwiſe they ſhall be remedileſs.; and fo *tis 
now repugnant, and by conſequence void, 6 Rep. 41. 6. 
Mich. 3 Fac. B. R. in Mildmay's caſe, | | 
Reputation, (Repuratio) Is defined by Sir Edw. Coke to 
be vu garis opinio ubi non oft weritas ; and he tells us, that 
vulgaris opinio oft duplex, viz. Una orta inter graves & diſ- 
cretos & ques vultum veritatis habet ; altera orta inter loves 
& wvulgares homines abſque ſpecie weritatis, 4 Rep. I04. 
That is not reputation which this or that man ſays ; 
but that which generally hath been, and many men have 
faid or thought. x Leon. 15. A little time is ſufficient 
for the gaining of a reputation, which needs not a very 
ancient pedigree to eſtabliſh it ; for general acceptation 
will produce a reputation. 2 Cro. 308. 1 Leon. But 
it has been held, that common reputation cannot be in- 
tended of an opinion which is conceived of four or five 
years ſtanding ; but of lopg time. 2 Lil. Abr. 464. And 
ſome ſpecial matter muſt be ayerred to induce a reputa- 
tion. {bid. Land may be reputed parcel of a manor ; 
though not xeally ſo. 1 Vent. 51. 2 Mod. 63. 3 Nell, 
Abr. 137. And there is a pariſh, and. office in reputa- 
tion, Oc. | 

Keputation or Fame, Is under the prote&ion of the 
law, as all perſons have an intereſt in their good name 3 


| and ſcandal and defamation. are injurious to. it, though de- 


famatory words. are not actionable, otherwiſe than as they 
are a damage to the eſtate of the perſon injured. J/eod's 
Infl. 37. 7 {ev rf | | | 

Kegueſt, Of things to be done : Where one is to do a 
collateral thing, agreed on making a contra&, there ought 
to be a requeſt to do it. 2 Li. Abr. 464. If a duty is 


| due, it is payable without requeſt : 'On promiſe to pay a 


duty precedent on requeſt, there .needs no atual requeſt ; 
but wpon.a promiſe for a penalty or collateral ſum, there 
ſhould be an actual requeſt before the ation is brought, 
Cro. Eliz. 74. 1 Saund. 33. 1 Lev. 289, If a debt is 
before a promiſe, a requetit is not neceflary, for then a re- 
queſt is not any cauſe of the action ; tho' in.calſe of a pro- 
.miſe generally to pay upon requeſt, the action ariſes upon 
.requelt, and not before. Cro. Fac. 201, 1 Lev. 48, 
Action of debt, for money dye on a bond, may be 
-brought without alleging :a ſpecial requeſt ; and if the 
.a&tion is for.debt, not appointed to be paid upon requeſt, 
there needs no ſpecial requeſt to be'laid in the declara- 
tion; .otherwiſe if it is -of.a thing collateral. Cro. Eliz. 
229, 52 A man promiſes to deliver upon requeſt, 
ſuch goods as were delivered to him; if an aRtion of de- 
.tinue is brought, the plaintiff need not allege a ſpecial 


requeit, 
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requeſt, becauſe the aQion is for the thing itſelf: But if an 


action of the caſe is had for theſe goods, then the requeſt 
muſt be ſpecially alleged, as it is not brought for the thing 
itſelf, but for damages. Sid. 66. 3 Salk. 3g. If a pro- 
nile is made to pay money to plaintiff upon requeſt, no 
ſpecial requeſt is required : But where there are mutual 
promiſes berween two perſons to pay each other money 
upon requeſt, if they do not perform ſuch an award, the 
requeſt is to be ſpecially alleged. And if there is a pro- 
mile to pay money upon requeſt, and he dies before any 
requeſt made, it ſhall be made to his executors ; but not 
till the requeſt is made. 3 Salk. 309g, 3 Bulft. 259. See 
Demand. 

Kequeſts, See Court of requeſts, 

Rere county, /rits ſhall be delivered 
or rere county. Statute 2 Edw. 3. cap. 5. 
county, | | | 

Reſceit, (Receptio,) Is an admiffion, or receiving a 
third perſon to plead his right in a cauſe formerly com- 
menced between other two. New Book of Entries, verb, 
Reſceit. As if the tenant for life or years brings an ac- 
tion, he in the reverſion comes in, and prays to be re- 
ceived to defend the land, and to plead with the deman- 
dant. See Bre. tit. Reſceit, f. 205. and Perkins's Dower 
488. The Civilians call this admi/ſtonem tertii pro ſuo in- 
tereſſe. Reſceit is alſo applied to an admittance of plea, 
tho” the controverſy be only between two. See Broke, tit. 
E/loppel, and Co. on Lit. fol. 192. 

If the huſband or tenant for life makes default, &c. the 
wife or he in reverſion ſhall be received. Str. J/eftm. 2. 
13 £d. 1. c. 3. dit 

Proceedings where the demandant vouched, &c. on 
the tenant's ſhewing his right. Srat. Jim. 2. 13 Ed. 1. 
C. 4 

The tenant by receipt ſhall find ſecurity to the demar- 
dant to anſwer. the meſne profits, St. de Defenſ. jur. 20 
Ed. 1. ft. 3. 13R.2. ft. 1. c. 17. | 
He in reverſion or remainder may have attaint or writ 
of error on a recovery againſt the particular tenant, 9 
KR: 2: £7 | 

He in verſion may be received at the day that the te- 
nant pleads, or before, 13 R. 2. /f. 1. c. 17. At a day of 
continuance after the default, 2 . 6. c. 16. 

Days of grace may be given againſt tenant by receipt, 
13 R.2. ft. 1. c. 17. 


Tenant by receipt 

. I. c. 17. See 19 Vin. Abr. 48——94. | 
' Kelceit of homage, (Receptio homagri,) Is the lord's 
receiving homage of his tenant at his admiſſion to the 
land. Kitchin, fol. 148. See Yomage, 

Reſcous or Reſcue, (Reſeuſſus, from the 
couſe, i. liberatio) Is a reſiſtance againſt lawful authority z 


in the full county, 
See Kier 


French re/- 


as if a bailiff, or other officer, upon a writ do arreſt a man, 


and others by violence take him away, or procure his 


eſcape ; this. is a reſcous in faf?. So if one diſtrain beaſts 


for damage. feaſant, in his ground, as he drives them in 
the highway towards the pound, they enter into the 
owner's houſe, and he with-holds them there, and he will 
-not deliver them upon demand, this detainer is a reſcous in 
law. Co. on Lit. lib. 2. cap. 12. Cafſaxeus in his book 
De Conſuetud. Burg. f. 294. -hath the ſame words coupled 
with re/i/tentia. 1t is alſo uſed for a writ which lies for 
this fact called Breve de reſenſſ whereof you may ſee 
both the form and uſe in F, N. B. fol. 101. Reg. of Wrats, 
fol. 125. and New Book of Entries, verb. Reſcous. This 
in ſome caſes, in matters relating to treaſon, is treaſon ; 
and in matters concerning felony, is felony. Cromp. Fuft. 
fol. 54. Cowell. BED ; 

Reſcue is the taking away and ſetting at liberty againſt 
law any diſtreſs taken for rent, or ſervices, or damage- 
feſant ; but the more general notion of reſcous is, the 
forcible freeing another from an arreſt or ſome legal com- 
| mitment ; which being a high offence, ſubjeRs the offender 
not only to an action at the ſuit of: the party injured, but 
likewiſe to. fine and impriſonment at the ſuit of the King. 
\ Co. Lit. 160. F.N. B. 226. "& E | 

If a man diſtrain cattle, and as he is driving - them to 
the pound they go into the owner's houſe, and he refuſes 
to deliver them, this is a reſcue in law. Co. Li. 161. 


ſhall have no dilatory plea, 13R. 2. 
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But here we muſt obſerve, that there can be 
wn ao" where the party has had the aQu 
the cattie, or other things whereof the ref j 
to be made; for if a man come to Roar wa os _"ppoſed 
diſtrain, and is diſturbed, regularly his remedy is þ , : to 
on the cale, Co, Lit. 161. a. Lit, Rep. 296 Y a 13 


"9 | 
f upon a fiert facias the ſheriff ſeizes i 
taken away by a ſtranger, this is not A mw qe 
for by the ſeizure of the goods, by virtue of the feeri fa hy 
the ſheriff has a property in them, and may maintain my" 
paſs or trover for them ; alſo the party injured ma oE 
an action on the caſe againſt the wrong-doer. Hel = 
Lit. Rep. 296. Sheriff of Surry v. Alderton. IP 
If upon a fieri facas the ſheriff returned, that he had 
y B. and C. 


ſeized the goods, but that they were reſcued b 
&c. This is not a good return, but he ſhall he amerced ; 
fued, may 


the party alſo, at whoſe ſuit the execution j 
charge him by ſcire factas for the value of the goods 
Vent. 21. 2 Saund. 343. 1 Show. 180. Ns 
If the lord diftrain tor rent when none is due, the te- 
nant may Jawfully make reſcous ; ſo may a ſtranger if his 
beaſts be diſtrained when no rent is due. So if the tetieine 
tender the rent when the lord comes to diftrain and yer 
he does diſtrain, or if he deſtrain any thing not difirain- 
able, as beaſts of the plough, when other ſufficient gi. 
ſtreſs may be taken, the tenant may make reſcous ; fo ma 
he if the lord diſtrain in the highway or out of his fee. 
Co. Lit. 47, 160. b. 161, a. : 
But though there muſt be reaſon for the diſtreſs, and 
that otherwiſe the reſcue cannot be unlawful ; yet it hath 
been held in a parco frad?o, that the defendant cannot 
juſtify yon, the pound, and taking out the cattle 
though the diſtreſs was without cauſe, . Kent they is 
now in the aCtual cuſtody of the law. Salk. 247, Citſ- 
worth v. Bettiſon. 
There is a difference between a man's being arreſted by 
a warrant on record, and by a general authority in law ; 
for if a capias be awarded to the ſheriff to arreſt a man 
fof felony, though he be innocent, he cannot make reſcue ; 
but if a ſheriff will by the general authority conimitted to 
him by law, arreft any man for felony, if he be innocent 
he may reſcue himſelf. Co. Lit. 161. See 5 Co, 68. 
Mackalley's cale. 6 Co, 54. Cre. Fac. 468. 


I. Of the offence of | making a reſcue, and how the ofes- 
ders are to be proceeded againft, and puniſhed. 
2. Of the form of the proceedings on a reſcue. 


3. In what caſes the ſheriff” may return a reſcue ; of the 
form of the return, and for woat defetts it may be quaſhed. 


no ref. 
al poſſeſſion of 


Of the offence of making a reſcue, ard how the offenders 


I. 
are ts be proceeded againſt, and pumſbed, 


It ſeems agreed, that the reſcuing a perſon impriſoned 
for felony, is alſo felony by the Common law. 1 Hat. 
Hiſt. P. C. 606. | 

Alfo it is agreed, that a firanger who reſcues a perſon 
committed for, and guilty of high treaſon, kaowng him 
to be ſo, is in all caſes guilty 'of high treaſon. Stanif. 
P. C. 11. 1 Fon. 455. hether he knew that the pri- 
ſoners were {o committed or not. Cro. Car. 583. | 

To make a reſcue felony, the following rules are laid 
down by Lord Chief Juſtice Hale ; 1, That it is ne- 
ceſlary that the felon be in cuſtody or under arreſt for fe- 
lony ; and therefore if A. hinder an arreſt, whereby the 
felon eſcapes, the townſhip ſhall be amerced for the eſcape, 
and A. ſhall be fined for the hindrance of his takivg 3 
but it is not felony in A. becauſe the felon was not ta- 
ken. 1 Hal. Hift. P. C, 606. 3 Ed. 3. Coron. 333 
Stamf. 31. | 

So to make a reſcue felony, the party reſcued muſt be 
under cuſtody for felony or ſuſpicion of felony ; and it 
is all one whether he be in cuſtody for that account Þ 
a private perſon, or by an officer, or warrant of a jul- 
tice ; for where the arreſt of a felon is lawful, the reſcue 
of him is felony ; but it ſeems neceſſary that he ſhould 
have knowledge that the perſon is under arreſt for felony 


if 
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if he be. in the cuſtody of a private perſon. 1 Hal. Hift. 
. bob. 

« if he be in cuſtody of an officer, as conſtable or 
ſheriff, there, at his peril, he is to take notice of it ; and 
@ it is if there be felons in a priſon, and 4. not know- 
ing of it, breaks the priſon, and lets out the priſoners, 
though he knew not that there were felons there, it is fe- 
lony, 1 Hal. Hiſt. P. C, 606. Cro. Car. 583. 

A perſon committed for high treaſon, who breaks the 

iſon, and eſcapes, is guilty of felony, unleſs he lets 
others alſo eſcape whom he knows to be committed for 
high treaſon z in which caſe he is guilty of high tteaſon, 
not in reſpet of his own breaking of priſon, but of the 
reſcous of others. 2 Hawk. P. C. 140. 

If the perſon reſcued were indited or attainted of ſe- 
veral felonies, yet the eſcape or reſcue of ſuch a perſon 
makes but one felony. x Hal. Hift. P, C. 599. 

Wherever the impriſonment is ſo far groundleſs or ir- 
regular, or the breaking of a priſon is occaſioned by ſuch 
2 neceflity, '&c. that the party himſelf breaking priſon, 
is either by the Common law, or by the ſtatyte De fran- 
gentibus priſonam, (aved from the penalty of a capital of- 
tender, a ffranger who reſcues him from ſuch impriſon- 
ment is in like manner alſo excuſed ; & ic e converſe, 
2 Hawk. P. GC. 139. 

A return of a reſcue of a felon by the ſheriff againſt A. 
is not ſufficient to put him to anſwer for it as a felony, 
without indictment or preſentment, by the ſtatute 25 
Ed. 3. c. 4+ 1 Hal. Hift. P. C. 606. ; 

As in caſe of an eſcape, fo in caſe of a reſcue, if the 
party reſcued be impriſoned for felony, and be reſcued 
before indictment, the indictment muſt ſurmiſe a felony 
done, as well as an impriſonment for felony or ſuſpicion 
thereof 3 but if the party be indicted, and taken by a 
capias, and reſcued, then there needs only a recital that 
» _ indited prout, and taken and reſcued. 1 Hal. 
, C. 607. 

But » ha the reſcuer may be indicted before the 
principal be convicted and attainted, yet he ſhall not be 

igned or tried before the principal be attainted ; but 
if the perſon reſcued were impriſoned for high treaſon, 
the reſcuer may immediately be arraigned, for that in 
high treaſon all are principals ; alſo it ſeems that he may 
be immediately proceeded againſt for a miſprifion- only, 
if the King pleaſe. 2 Hawk. P. C. 140. 

The reſcuer of a priſoner for felony, though not with- 
. clergy, yet ſhall have his clergy, x Hal. Hit. P. C. 


by the 6 Geo. 1. cap. 23. ſed. 5. it is enacted, that if 
any perſon ſhall reſcue felons ordered for tranſportation, 
or aſſiſt them in making their eſcape, he ſhall be guilty 
of felony, and ſuffer death without benefit of clergy. See 
allo 9 Geo. I. c. 28. 

As the offence of reſcuing perſons in caſes of treaſon 
and felony is uſually puniſhed by inditment, fo the of- 
fence of reſcuing a perſon arreſted on meſne proceſs, or in 
execution after judgment, ſubjefts the offender to a writ 
of reſcous or a general aftion of treſpaſs vi et armis, or an 
attion on the oe. in all which damages are recoverable. 
Alf it is the frequent practice of the courts to grant an 
attachment againſt ſuch wrong-doers, it being the higheſt 
violence and contempt that' can be offered to the pro- 
Fs of the court. - Co. Lit. 161. Co. Ent. 614. "Ref 

at. . 

RE reſcues a priſoner from any of the courts of 
Wifminfter-Hall, without ſtriking a blow, ſhall forfeit 
his goods and the profits of his lay" and ſuffer impri- 
ſonment during life ; but not loſe his hand, becauſe he did 
not ſtrike. 22 Ed. 3. c. 13- 3 Inf. 141. be” 
| Tt is clearly agreed, that for a reſcous on meſne pro- 
ceſs the party injured may have either an action of treſ- 

is vi et arms, or an action on the caſe, in which he 

all recover his debt and damages againſt the wrong- 
doer ; and the rather, becauſe on meſne proceſs he can 
_—_ no remedy againſt the ſheriff. Cro. Jac. 486, Hob. 
180, ' 

Alſo it hath been adjudged, that for reſcous of a 

perſon in execution on a capias. ad ſatiſ. or capias utla. an 

NO 4 = lie againſt the refcuer, though the party in- 
OL. IL, 
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jured hath his remedy agaioft the ſheriff, and the ſheriff 
hath his remedy againſt the wrong-doer ; for perhaps the 
ſheriff may be dead or inſolvent ; but herein it hath been 
held, that if he bring his ation againſt the party who 
made the reſcue, he may plead it in bar to an aQion 
brought by the ſheriff; ſo if againſt the ſheriff or his bai= 
lift, they may plead that he had fatisfaQion from the party, 
ſo that if he recovers againſt one, the other is diſcharged. 
Hetl. 95. Cro. Car. 109. Hutt. 98. Hob. 180. 

By the ſtatute 2 J, & IM. fat. 1. cap. 5. ſet. $. it is 
enacted, That upon pound- breach or reſcous of goods dif= 
trained for rent, the perſon grieved ſhall in a ſpecial aQtiori 
on the caſe recover treble damages and coſts againſt the 
offenders, or againſt the owners of the goods if they come 
to his uſe. | 

In an aQtion upon the caſe for a reſcous, upon this ſta- 
tute it hath been held, that the plaintiff ſhall recoyer tre- 
ble coſts as well as treble damages, for the damages are not 
given by the ſtatute bur increaſed ; an ation on the caſe 
lying for a reſcous at Common law. 1 Salk, 205; Law- 
fon v. Storie. 


An attachment will be granted not only againſt a 


common perſon but even againſt a peer of the realm, 
for reſcuing a perſon arreſted by due courſe of law ; fo 
that if the ſheriff ſhall in any caſe return to the court, 
that a perſon arreſted, or goods ſeiſed,. or poſſeſſion of 
lands delivered by him, by virtue of the King's writ 
were reſcued or violently taken from him, &c. they wil 
award an attachment againſt the reſcuers, Dyer 212. 
2 Jon. 39. Salk, 322. | 

But herein it ſeems to be the praQtice of late, not to 
grant an attachment in any caſe for a reſcous, unleſs the 
officer will return it; for that it hath been found by ex- 
perience, that officers will take upon them to ſwear a 
reſcous where they will not venture to return one. 2 
Hawk. P. C. 153. Sis 

In a late caſe, a diſtintion was taken where an at- 
tachment is prayed for a reſcous in the firſt inſtance, and 
where a rule to ſhew cauſe is only aſked ; in this affida- 
vits of the fact are ſufficient ; in the other cafe the ſhe- 
riff's return is requiſite, Trin. 5 Geo, 2. in B, R, Young 
v. Payne. 

Where upon the return of a. reſcue, an attachment is 
granted, and the party. examined upon interrogatories, 
upon anſwering them he ſhall be diſcharged ; but. if the 
reſcous is returned to the philazer, and proceſs of out- 
lawry iſſues, and the reſcuer is brought into court, he 
ſhall not be diſcharged upon affidavits. Salk. 586. Rex v. 
Belt. | 


2. Of the form of the proceedings on a reſcue: 


An inditment of a reſcous ought to ſet forth the 
ſpecial circumſtances of the fat with fuch certainty, as 
to enable the defendant to make a proper defence. Dyer 
3h4- Toe no defe&t can be aided by the verdict. 1 Rel. 

br. 701. | 

Ana therefore, if an inditment lay the offence on an 
uncertain or impoſſible day, as where it lays it on a fu- 
ture day, or lays one and the ſame offence at different 
days, or lays it on ſuch a day which makes the indict- 
ment repugnant to itſelf, it is void, oor 555. Raft. 


« | Ent, 263. 


Where an inditment of refcous ſet forth that F. S. 
committed ſuch a felony, ſuch a day, and year atid place, 
per quod A. B. pradifium 7. S. cepit et arreſlavit, et in 
ſalva cuftodia ſua ,ad tunc et ibidem eundem F. $. habuit et 
cuftodivit, it is made a quare, whether the indictment 1s 
not inſufficient, becauſe no time of the arreſt is alleged 
in the ſame ſentence with it ; and it is doubtful whethet 
the time of the cuſtody, which is alleged in the next ſen- 
tence by force of the copulative, be applied alſo to the at- 
reſt or not ; and Dyer ſeems rather to incline to the con- 
trary opinion. Dyer 164. pl. 60. ko: 

Alfo it is held in Dyer, that an inditment of a reſcous 
is not good without expreſsly ſhewing the day and year 
both of the arreſt and alſo of the reſcous, and that the 
time of the latter is not ſufficiently ſhewn by ſhewing that 
of the former. Dyer 164. 
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But it has been ſince adjudged, upon exceptions taken 
to an indictment for a reſcous, that it was not neceſſary 
to allege the place where the reſcue was made, and that 
it ſhould be intended that where the arreſt was, there alſo 
was the reſcue without the word bidem, Cro. Fac. 345: 
2 Bulſt. 208. S. C. Cramlington's caſe. 

An exception taken to an indiment of reſcous, that 
it wanted the words vi & armis or manu forti, but over- 
ruled, it being held by the court, that the word reſcufſit 
implies it to be done by force. Cro. Fac. 345. The 
ſame exception taken in Cro. Fac. 473. over-ruled, and 
there held, that though it were error at Common law, 
yet it is made good by the ſtatute 37 Hen. 8. c. 8. 

An exception taken to an indictment of a reſcous from 
a ſerjeant at mace, who had taken a man on a plaint in 
London, becauſe it did not ſet forth that the perſon was 
taken by virtue of any warrant ; but it being alleged that 
he was lawfully arreſted, it ſhall be intended by a good 
warrant, Cro. Fac. 472. Hart's caſe, 

It is ſaid, that an inditment of reſcous is not within 
the ſtatute of additions, and that the naming the perſon 
indicted of ſuch a pariſh, without giving him any title, 1s 
ſufficient. 2 In/l. 665. 2 Show. 84. 

Note ; Upon an indictment of reſcous, if it were up- 
on an arreſt upon meſne proceſs, and the party has ap- 
peared, the court will be _ induced to quaſh it; fo 
if it be on proceſs out of an inferior court, tho” the party 
has not appeared, for no aid is given to inferior juriſdic- 
fon.” © > ts 

In an action for a reſcue the plaintiff muſt allege in his 
declaration all the material circumſtances ; as that fuch a 
writ iſlued, that he was arreſted, and in cuſtody, and that 
he was reſcued, &c. Godb. 125. 1 Lutw. 130, 

In an action on the caſe for a reſcous on meſne proceſs, 
the evidence was, the bailiff ſtood at the ſtreet door, 
and ſent, his follower up three pair of ſtairs in diſguiſe 
with the warrant, who Jaid hands on the party, and 
told him that he arreſted him ; but he with the help of 
ſome women got from the follower, and ran down ſtairs, 
and- the defendant hearing a noiſe' ran up, and put the 
party into a room, locked the door and would not ſuf- 
fer the bailiff to enter. Holt Ch. J. doubted © whether 
this was a lawful arreſt, being by the bailiff's ſervant, 
and not in his preſence ; but ſaid, that the plaintiff muſt 
prove his cauſe of aCtion againſt the party ; that he muſt 
prove the writ and warrant by producing ſworn copies of 
them-; he muſt prove the manner of the arreſt,” that it 
may appear to the colirt to be legal, and in point of da- 
mage he muſt prove the loſs of his debt, v:z. that the 
party became inſolvent, and could not be retaken, 6 12g. 
211. Wilſn v. Gary, 


3. In what caſes the heriff may return a reſcue; of the 
form of the return, and for what defetts it may be quajhed. 


The diſtinftion herein laid down in variety of books 


and caſes is, that on a reſcue on. meſne procels the ſheriff 


may return the reſcue, and is ſubject to no aQtion ; for 
that on a meſne proceſs he was not obliged to' raiſe his 
poſſe comitatus, nor would it be convenient ſo to do on 
the execution of every mean procels. Cro. Eliz. 868. 
1 March 1. 1 Jon. 201. 3 Bulft. 198. 1 Rol. Rep. 
389. Noy 40. Moor 852. 2 Lev. 144. 6 Med. 141. 
Lutiv. 130, 131. But the ſheriff may, if he pleaſes, 
take his pofſe to arreſt one on meſne proceſs. Noy 40, 

But if the ſheriff takes a man upon an execution, as 
upon Aa capras ad ſatisfaciend. and he is reſcued from him 
before he can bring him to priſon, tho* he returns the reſ- 
cue, yet this ſhall not excuſe him ; for when judgment is. 
paſſed, and he and his bail do not ſurrender him, nor pay 
the condemnation money, and then a capras ifſues, to 
which there can be no bail, there it is preſumed that he 
will not be forth-coming, becauſe neither he nor his bail 
have ſatisfied the judgment; and therefore the ſheriff 
ought to take the poſſe comitatus ; and conſequently it 
cannot be-a good return, that he took the body, but that 
it was reſcued ; and the party may have an aCtion of eſ- 
cape againſt the ſheriff on this return ; and this is provided 
by the ſtatute //2/tm. 2. cap. 39- which was made to pre- 
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vent ſheriffs from returning reſcuers to the 
Cro, fac. 419. 1 Rol. Rep. 388, 440. 

Moor 852. S. C. Probey v, Lumley, Or upon a catias 
utlagatum after judgment. Cre. Fac. 419. 1 Ral. ku. 


389. 

fa an action on the caſe againſt the ſheriff for an e(. 
cape upon melſne proceſs, the defendant pleaded a reſcue 
which on demurrer was held a good plea, though he did 
not ſhew that the reſcue was returned. 3 Lev. 46 La 
Gorges v. Gore, adjudged. be Arg 

But if one taken on meſne proceſs be once in 
= _— eo return a reſcous, for the 
that he hath a power to keep him there. 1 Rl. 
441. 3 Bull, 198, Cro. Fac. 419. But if the hr 
is broke by the King's enemies, this ſhall excuſe the ſhe. 
riff, 4 (Co, 84. 1 Vent. 239. But not if broke by re- 
bels and traitors, for the ſheriff or goaler hath his remed 
over againſt them. 4 Co. 84. Cro, Eliz, $1 5. 2 Md 
a # 1 Vent. 239. 

a felorf be attainted, and in carrvins hi « 
tion he is reſcued from the ſheriff,” S Gb 
niſhable. notwithſtanding the reſcue ; for there is judg- 
ment given, and the ſheriff ſhould have taken ſufficient 
power with him ; and therefore in that caſe the townſhip 
is not finable, x Hal. Hift. P. C. 602. and there faid 
that a reſcue is no excuſe in felony, | 

It hath been adjudged, that the return of a reſcue by 
a ſheriff: muſt ſhew the year and day on which it was 
made, ſuch return being in lieu of an indiftment. 3 H. 
7. I1. pl. 3. Bro. Return de Brief 97. Fitz. Coro, 45, 
Attach. 1. 

But it hath been held, that the ſheriff's return of a 
reſcue on a /atitat, without'mentioning the day of the cap- 
tion, was ſufficient ; all the clerks in court affirming the 
precedents to have been ſo. Palm. 532. 

The ſheriff's return of a reſcue, without mentioning the 
place where it was made, was held nought, and the party 
diſcharged. Aoor 422. pl. 585, © _ 

So where upon a /atitat awarded againſt F. $. the ſhe- 
riff returned a reſcous on ſuch a day, but did not men- 
tion any place where the reſcous was made ; and adjudg- 
ed a yoid return, becauſe it doth not appear that either 
the arreſt or reſcous were within his juriſdiftion ; but if 
it had appeared to have been done in the county, ir 
ſhould be intended within his bailiwick,' tho' it was with- 
in a liberty in the ſame county ; and even in ſuch caſe 


King's writs, 
3 Bulft. 198. 


priſon, 
law preſumes 


the reſcous had been unlawful, becauſe the arreſt was - 


good, nobody being prejudiced thereby but the lord of the 
liberty. Yelv. 51. W/elfreflon's caſe. © | 

| But where the return of a reſcous recited that a /atitat 
was directed to him, &fc. and that he made his warrant 
to his bailiffs, who arreſted A. and that he was reſcued by 
F. S. this was held good, though it did not ſhew the time 
or place where the reſcue was made. 2 Rol. Rep. 255: 
Webb v. Withers, © Wig 2 

Upon reading the ſheriff*s return of a reſcous, theſe 
exceptions were taken to it ; it, It is ſaid fect warran- 
tum meum Thome Taylor, and doth not ſay that Thomas 
Taylor was his bailiff 2dly, He doth not ſay for what 
cauſe he made his warrant, and fo it appears not whether 


it was lawful or not; and upon theſe exceptions it was 


quaſhed. St. r55. 

' Exception to a ſheriff's return of a reſcue, that it 
was not alleged that the party was in cuſtody, it being only 
by implication that he was reſcued out of the bailiff's cul- 
tody ; and for this it was quaſhed ; fo that it was not re- 
turned who reſcued, or that the party reſcued himſelf. 
Sid. 332. 1 Lev. 214. RL | 

The ſheriff returned a reſcous on a ſpecial bailiff, v:z- 
That Cook and ſeven others made an affault on the bai- 
liff, &c. and the party arreſted cepit & abduxit, when It 
ought to have been ceperunt & abduxerunt ; and the court 
held the return good as to Cook, but void as to the others 3 
and he was admitted to make his fine by attorney, which 
was 6s. 8d. Lit. Rep. 2. 

A reſcue of a perſon arreſted on meſqe proceſs was rCe- 
turned againſt divers particularly named, and the return 
was that they reſcuſſerent, without ſaying & wu 

| c 


the ſheriff is pu- 
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rum reſeuſſt 3 and held well enough, it being in the af- | 
frmative. 1 Yen, 2. 2 Keb. 436. 

Exception taken to the return of a reſcue, that it was 
"i warrant”, without faying ſub figillo officti, but over- 
ruled ; for it cannot be a warrant unleſs it be under ſeal, 
and the ſaying fect warrant” dire”, implies it was fo. 

on. I0/. 

; The HA returned a reſcous thus; 1ſt, Non eff in- 
ventus in ball” mea, and executio refidut i/tius brevis patet in 
hedula huic brevi annex” ; and that was of a taking and 
reſcous ; and the return of the reſcous was quaſhed for 
the repugnancy ; for per cur. Aﬀteer non oft inventus all 
the reſt is idle; and there remains no more for the ſheriff 
to do. But note ; Upon the return of a reſcous, the 
ſheriff always concludes, that after the reſcous made the 
defendant non eff invent” in balliva, 6 Mod. 220. Rex v. 
Weekes. © Sons 

The return of a reſcue was, that the party was in cuſ- 
tody of three of the bailiffs, and that the defendant n/ul- 
tum fecerunt upon one, which the ſheriff called ballivos mees ; 
and for that reaſon it was quaſhed. 5 Med. 218. 

It hath been a great queſtion, and much debated in va- 
riety of caſes, whether upon a reſcue of a perſon out of the 
cuſtody of a ſheriff's bailiff, the ſheriff is to return the re(- 
cue ſecundum veritatem fatti, or ſecundum veritatem in lege, 
that is, that he was reſcued out of the cuſtady of the bailiff, | 
being the truth in fat, or out of his own cuſtody, being 
the truth in Jaw ; the bailiff's cuſtody being in law the 
cuſtody of the 'ſheriff himſelf; and it ſeems now agreed, 
that a return either way is good ; and herein ſome books 
diſtinguiſh between a bailit of a liberty and a common 
bailiff, and ſay that the return of a reſcue out of the cuſtod 
of a bailiff o a liberty ought 'to be fo expreſſed, becauſe 
he is ſuch a publick officer of whom the court takes no- 
tice, Others diftinguiſh between, an aCtion on the caſe 


and an inditment for a reſcous, for that in the firſt the | 


plaintiff muſt declare as the truth js, viz. that he was 
reſcued being in the cuſtody of the bailiff, but that in an 
indictment it ' muſt be according to the operation it hath 
in law. 2 Rol. Rep. 263. Hil. 417. 1 Lev. 214. Cre. 
Fac, 242. ' Raym. 161. 5 Med. 217. | 


F 


But where the ſheriff 'returned 'virtute brevis mihi di- 


ref fect warrant” A. & B. ballivis meis qui virtute inde ce- 
perunt the defendant, & in cuftedia mea habuerunt quouſque 
ſuch and ſuch reſcuſſerunt him ex cuſtodia ballivorum meorum ; 
and this return was on motion quaſhed ; for per Holt Ch. 
J. when the bailiffs have arreſted the party, he is in fact 
and in truth'in their cuſtody, but in law he is in the cuf- 
tody of the ſheriff; an anſwer either way is good, viz. 
that he mdf tt 'out of the bailiFs cuſtody, or that 
he was reſcued out 'of the ſheriff*s cuſtody ; but to ſay 
that he is the cuſtody of the ſheriff, and yet reſcued out of 
the cuſtody of the bailiff, is repugnant. 2 Salk. 586. L 
- It ſeems that anciently, when the ſheriff returned a 
reſcue, the party was admitted to plead to it as to an in- 
ditment ; but the courſe of late''has been not to admit 
any plea to it, but drive the party to his ation againſt the 
ſheriff in caſe the return were falſe ; and hence it is now 
ſettled, that the return of a reſcue is not traverſable, but yet 
it hath becn held that the ſubmiſſion to the fine doth not 
conclude the 'party grieved from bringing his ation for 
the falſe return, if it were ſo. Cro. Eliz. 781. Dyer 212. 
2 Jon. 29. 1 ent. 224. 2Vent. 175. Comb. 295. See 
19 Vin Abr. tit. Reſcous. | ed ofdags 

ReſcuCor, Is he that commits ſuch a Reſcous. Cro. Rep. 


_ 419. | . 
Reſeiſir, (Reſeiire) Is a taking again of lands into 
| the hands of the King, whereof a | = livery, or 
onſfter le maine, was formerly miſ-ſued, contrary to. the 
po and order of law, Staundf, Prerog. 26. See Re- 
tron. | | | 
 Keſervation, (Reſervatio) A keeping or providing ; 
as when a man lets his land, he reſerves a rent to be paid 
to himſelf for his maintenance. Sometimes it ſignifies as 
much: as an exception ; as when a man lets a houſe, and 
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in being, but is newly created out of the lands or tene- 
ments demiſed ; wt exception and reſervation have 
been uſed promiſcuouſly. 1 [nft, 47, The proper place 
for a reſervation is next after the limitation of the eſtate ; 
and reſervation of rent may be every two, three or four 
years ; as well as yearly, balf-yearly, quarterly, &c, 1 Inſt. 
47. 8 Rep. 71. It muſt be out of an houſe, or lands ; and 
be made either by the words of yielding and paying, &c. or 
the word covenant, which is of both leflor and leſſee, and 
therefore makes a reſervation. Rol. Rep. 80. The reſer- 
vation of rent is good, although it is not reſerved by apt 
and uſual words, if the words are equivalent, Plowd. 120. 
But reſervation of a rent ſecundum ratam, is a void reſer- 


vation. , 2 Ven. 272. See eddendum and 
Vin. Abr. tit. f Aide _ vs wa 
Reliance, ( Re/iantia) from the Fr. Reſſeant or Reſeant, 
reſident) Signifies a man's abode or continuance in a place. 
Old Nat. Brev, fol, 85. Whence alſo comes the parti- 
ciple re/iant, that is, continually dwelling or abiding in 
a place. Kitchen, fol. 33. It is all one indeed with reſi- 
dence, but that cuſtom ties this only to perſons eccleſi- 
aſtical. Cowell, edit, 1 727. 
Reſidence, (Re/identia) Is peculiarly uſed both in the 
Canon and Common law, for the continuance or abode of 
a yorla or vicar upon his benefice, The default where- 
of (except the party be qualified and diſpenſed with) is the 
loſs of ten pounds every month, by ſtat. 28 7.8. cap. 13, 
Cowell. OE $I ; pier 
The King's clerks attending their duty, not obliged 
» rey at their benefices, Art. Cler. g9 Ed. 2. /f. 1. 
The penalties of non-reſidence, . 21, H. 8..c..13, /. 26. 
28 H.8. c. 13. TO MDILIES REY ns. Pale 
Chaplains of certain judges, and of attorney and ſoli- 
citor general, may be non-reſident, 25 H. 8, c. 16, ,-  . 
Chaplains of great officers may be non-reſident, 33 H.8. 
An incumbent preſented. by the univerſity. to a. recu- 
ſant's living, ſhall loſe gay Ag We abſence .in_ a year, 
17.& M. c26. /.6. See 19 mn. Abr. tit. Reſidence. 
Relidens, Is a tenant. who-is bound refidere. on: his 
lord's lands, and not to go from thence. Leg. Hen. 1. 
cap. 43+; | I HCIENESI F "957 £947 
Keſiduary Legatee, Is be to whom the re/iduum of 
an eftate is Jeft by will. And ſuch legatee being, made 
executor with others, ſhall retain againſt the reſt ; where 
there are two refiduary Ilegatees, and one dies inteſtate, 
his adminiſtrator ſhall haye_a_ moiety of the ſurplus of 
the perſonal eſtate of the teſtator, contrary to joint -exe- 
cutors, who are not intitled to moieties ; -becauſe by 
euking them reſiduary legatees, the teſtator intended an 
equal ſhare to both. And if a refiduary legatee dies be- 


| fore the will is. proved, his executor ſhall have admini- 


ſtration, &c, 6 FH. 7. 1 Chan. Rep. 238, Shaw. 26. 
See EXAMY: ns, =. | 
Reſignation, (Re/ignatis) Is , uſed Perticulary for the 
giving up of. a benefice into the hands'of the ;ardinary ; 
otherwiſe by the Canoni/ts termed. Renunciatio, And.tho' 
it ſignify all one_ in nature with the word ſurrender, yet it 
is by cuſtom reſtrained to the yielding up a ſpiritual living, 
and ſurrender to the giving up of temporal lands into the 
hands of the Lord. And a re/ignation may now be made 
into the hands of the King, as. well as of the dioceſan, be- 
cauſe he hath /upremam authoritatem Arne as the 
Pope had here in times paſt, Plowden, fol. 498. . Gren- 


| don's caſe, See Simony. 


As to reſignation of temporal offices, declaring at an 
aſſembly of the corporation, that he would hold the place 


ſince the corporation accepted it, and choſe another in his 
place 3 but till ſuch eleftion he had power to waive his 
reſiznation, but not afterwards. 2 Salk. 433. The King 
V. | 


ayor of Rippon. 


A burgeſs of a corporation came to the mayor, and de- 
fired the mayor to remove and diſmiſs him from the place 


reſerves to himſelf one room, that room is excepted out of | of burgeſs. Upon return of this a mandamus was de- 


the demiſe. Cowell, edit. 1727. _ 
Exception is always of part of the thing granted ; and 
of a thing in being: And a reſervation is of a thing not 


nied to reſtore him ; for having reſigned voluntarily, he 
is eſtopped to ſay, that the mayor had no power to re- 
move him ; and the cafe being ſent to az 'Ch. B. he 


agreed, 


of alderman no longer, is a good reſignation, eſpecially | 
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regis. Precipio tibi quod poni facias in reſpedtum, uſque ad 


to declare the cauſe of the party's ablence, whether de- 
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azreed, and faid that a corporation, as ſuch, have power to 
take ſuch reſignation. $74. 14. The King v. Tidderley. 

But giving a conſent to be removed, does not amount 
to a reſignation. Per Holt Ch. J. and per Powell }. a 
man may reſign an office by parol, but they have not re- 
turned it ſo; and a peremptory mandamus was pranted to 
reſtore him. Hoelt's Rep. 450. The Queen v. Mayor, &c. 
of Glonceſter. | 

Reſignation by a common council man need not be by 
deed. Lutw. 405. Mayor L 4 Cambridge v. Herring. 

Where an alderman of Bz/ton is a juſtice of peace for 
life, by force of the patent of the King, who created the 
corporation, he cannot reſign his office of juſtice of 
peace ; becauſe he cannot refign it but to a ſuperior ; per 
Coke Ch. J. Duod fuit conceſſum ; per Haughton. Rol. Rep. 
135: pl. 19. i. 12 Fac. B. R. Alderman of Boſton's 
caſe. 

Reſozt or Refſoztr, Ts properly uſed in a writ of tail 
or coufenage, as deſcent 1s in a writ of right. In French it 
ſignifies the authority or juriſdition of a court, Salvo 
tamen tam refſorto quam alits jure neflro & etiam jure ali- 
eno, Lit, Pat. Philippi le Hardy, Reg. Franciz, mentioned 
by - yr in his gloſſary. Dernter reſort, laſt refuge. 

eſpectu computi Uicecomitris habendo, [s a writ for 
the reſpiting of a ſheriff's account, upon juſt occaſion ; 
direted to the treaſurer and barons of the Exchequer. 
Regiſter, fol. 139, & 179. - | 

Kelpite, (Reſpeaus) It is uſed for delay, forbearance, 
or continuance of time. Glanvil, /ib. 12. cap. 9. in breve 
aliquem terminum competentem. Ng: 

Reſpite of homage, (Reſpeus homagi:,) Is the for- 
bearing of homage which ought firſt of all to be perform- 
&d by the tenant that holdeth by homage ; and it had the 
moſt frequent uſe in fuch as held by Knight's ſervice 1n 
capite, who did pay into the Exchequer every fifth term 
ſome ſmall ſum of money, to be reſpited the doing of their 
homage. 'See- the ftat. 12 Car. 2. c. 24. whereby this is 
taken away as a charge incident or ariſing from Knight's 
ſervice, &c.. | | | 

Reſpondeas ouſter, To anſwer over in 'an ation to 

the merics-of the cauſe, &c. If a demurrer'is Joined upon 
a plea to. the juriſdiQtion, perſon or writ, &c. and it be ad- 
judged againſt the defendant, it is a reſpondeas ouſter. 
Jenk. Cent. 306. 7 | | 
 Reſpondeat ſaperio2, Where the ſheriffs are remove- 
able for inſufficiency, (as in Londen) {yg ſuperior, 
that is, the "mayor and commonalty of London. Pur in- 
ſufficiency del bailiff d'un Tiberty, reſpondeat Doininus liber- 
zatis. 44 E. 3. 13. 4 Inſt. fol. 114. wo 

Reſponſalis, (24 re/ponſum defert) He who gives in 
an anſwer, or he that appears for another in court at a 
day aſſigned, concerning whom hear Glanvile, lib. 12. 
6K; - Platita in- ſaperiorious expuſita. « Proſequi 
quis pateſt ficut alia quelibet lacita avilia, tam per felblam 
quam reſponſalem ſuo loco pofitum, &c. But Fleta makes a 
difference between attornatum, efſoniatorem & reſponſalem, 
lib. 6. cap. 11. ſet, Officium. * As if efſamtator came only 


mandant or tenant ; and reſþonſalis came for the tenant, 
not only to excuſe his abſence, but alſo ſignify what trial 
he meant to undergo, v/z. the combat or the country. A 
man ' in ancient time could not appoint an, attorney for 
him, without warrant from the court, Flea, lib, 6. cap. 


13. Thisword is ufed 'in the Canon law, & feenificavit | 


procuratorem vel eum qui abſentem excuſat. Cowell, edit, 

1727- See Attomney, _ MS, - 
Reſponſſons, (Re/þoniones) Seems to, be a word chiefly 

uſed by the Knights of St. John of Jeruſalem, for certain 


accounts made to them by ſuch as held their lands or| 


ſtocks. Stat. 32 H. 8. cap. 24. In Rot. Parl. 9 Rich, 2, 
it is written reſponcies. . | 
Reſponſum, Buſineſs : The word is. uſed in this 
ſenſe by Florence of Worceſter, who tells us, that Pope 
Alexander ſent two perſons to Edw. 1. pro reſponſes eccleſi- 


ofticis. : 
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Keſtitution, (Re/itutio) Is the yieldins wn 4044 
reſtorin of any thing nnleefal «Rin FI. buoy 
it is mo frequently uſed in the Common law for the ſ w% 
ting him in poſleſſion of lands or tenements that hath 
been unlawfully difleiſed of them. Correll, * an 

As to the reſtitution of ſtolen goods, Rat. 21 17 8 
I1. enacts, That if any felon or felons hereafter do ba 
or take away any money, or goods, or chattels, from any 
of the King's ſubjefts, from their perſons or otherwiſe 
within this realm, and thereof the ſaid felon or felons be 
indicted, and after arraigned of the fame felony, and found 
guilty thereof, or otherwiſe attainted by reaſon of evidence 
given by the party ſo robbed, or owner of the ſaid money, 
goods or chattels, or by any other by their procurement. 
that then the party ſo robbed, or owner, ſhall be reſtored 
to his ſaid money, goods and chattels ; and that as well 
the juſtices of gacl-delivery as other juſtices, afore whom 
any ſuch felon or felons ſhall be found guilty, or other- 
wiſe attainted, by reaſon of evidence given by the party 
ſo robbed, or owner, or by any other by their procure- 


ment, have power, by this preſent a&, to award, from 


time to time, writs of reſtitution for the ſaid mone 4 


telon or felons were attainted at the ſuit of the party in 
appeal. | 

Before this ſtatute there was no aid by way of indit- 
ment for the party robbed ; for though the inqueſt, that 
tried the felon, would, after the Finding him guilty, ſay, 
that the party robbed had made freſh ſuit, yet this would 
not_ intitle him to. reſtitution of his goods, as appears 
Fitz. tit. Corone, pl. 460. Hill. 22 £4. 3.. till this ta- 
tute granted reſtitution upon evidence given by the party 
againſt the felon, as it ſeems, though he never made freſh 
ſuit againſt the felon. Staunf. Pl. C. 167, lib. 3. cap. 
'10.—derjeant Hawkins fays, that this ſeems agreeable ty 
practice, and the purport. of the firit part of the ftatute ; 
but that if it -ſhall plainly appear to the court, that the 
party has been pulley of roſs negle& in proſecuting the 
offender, it may reaſonably be argued, that he is not in- 


titled to a reſtitution ;' for the latter part of the ſtatute, x 


| by ordaining, that writs of reſtitution all be awarded as 
though the felon had been attainted in an appeal, ſeems 
to imply, that it is a ſufficient favour, within the inten- 
tions of the makers of the ftatute, to the proſecutor of 
an indictment, to give him a like remedy for a reſtitution 
of his goods, as the Common law gave to the plaintiff in 
an appeal ; but it is certain, that the chaintiff in an ap» 
 peal, who appears to have been guilty of ſuch a negleQ, 
cannot demand a reſtitution by the Common law. And 
the Serjeant ſays, That the, conſtrution he would con- 
tend for will appear the more reaſonable, if it be conſidered 
| that it hardly can be imagined to be the intention of the 
makers of the ſtatute to give the party a greater benefit 
from a convittion | wats, on his own. evidence, as A 
conviction on an indictment may be, than. from a con- 
viction on the evidence of others, as a conviRtion in appeal 
muſt be ; however, if it ſhall appear to the court upon the 


evidence of the trial, or. otherwiſe, that the party has been | 


reaſonably diligent in. proſecuting the offence, he readily 
$ranh that the Jaties may, if they.think fit, in. their 
diſcretion, award a reſtitution without making inquiry 
concerning the freſh ſuit ; but, this. ſeems to be no more 
than they may alſo do'in appeal, if they think fit. 2 Haw. 
P.,C. 171. cap. 23. ſedt. 56. 5 Ng | : 
'A ſervant took gold from his maſter, and changed it 


; 


berie's cafe. ys | 

A. ftole cattle and fold them at Coventry, in an open 
market, and immediately he was apprehended by the 
ſheriff of. Coventry, and they ſeiſed the money ; and af- 
terwards the thief was arraigned and hanged at the ſuit 
of the owner of the cattle. And by the court, the 
party ſhall have reſtitution of the money, notwithſtanding 
the words of 21 H. 8. the goods ſtolen, &c. And Crooke 


Reſffare, To flay or ſtop: It is mentioned in Matt. 
Parif. 515. CPE | 


ſaid, that it is uſual at Newgate, Ney 128. Harris's 
caſe. | FEE 


goods and chattels, in like manner as though any ſuch 


into ſilver ; the maſter ſhall have reſtitution. of the filver _ 
| by this ſtatute, cited by Fenner, Cro. E. 661. pl. 9. in the 
caſe 'of Holidy v. Hicks, to have been adjudged in Han- 
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The words of the ftatute are peneral, that where the 
ok "ccpridhad at the acofbcutivn of the party robbed, 
there the party ſhall have reſtitution ; and takes no no- 
tice, whether the goods are fold in a market overt or 
io ſo that by this ſtatute the Common law is altered 
p '0 that point. And as for the Biſhop of J/orce/ter's 
caſe [1Mo. 360. where to a reſtitution granted at a ſeſſions 
' of Newgate, the party who had bought the goods plead- 
ed a fale to him in a market overt, there the caſe was 
adjudged againſt the defendant, becauſe it appeared not to 
he a fale in a market overt; for it was plate ſold in a 
rivener's ſhop in London, But there no queſtion is made, 
but that a ſale in a market overt would have hindered 
the zeſtitution, and bound the property of the right own- 
er] Tis true the inference of the book is as it is there ſaid; 
but the main point was not there in queſtion, although 
in thoſe times there was a doubtful opinion what the law 
was. And Kelyng ſays, he ſpake with Mr. Lee, a ver 

clerk who has attended the ſeffions at the Old Batly 
above forty years, and aſked him how the practice there 
- was; and he told him, it was doubted. till about 4&5 
Car. 1. and then Juſtice Jones and ſeveral other judges 
adviſed about it, and did reſolve, that the party who Joſt 
the goods and proſecuted the felon to conviction, ſhould 
have reſtitution of his goods which were ſtolen, notwith- 
ttanding they were fold in a market overt ; and ever 
ſince that time, he ſays, the practice has been according- 
ly. And if any one pleads to a writ of reſtitution in 
ſuch a caſe, that he bought the goods in a market overt, 
ever ſince that reſolution, the other party preſently de- 
murred unto-. it, and had judgment. And he thinks it to 
be a very good refolution, warranted by the words of 
the ſtatute of 21 H. 8. and that it tends to the advance. 
ment of juſtice to make' men proſecute felons, and it 
will diſcourage perſons from buying ſtolen goods, though 
in a market overt; for under that pretence men buy 
goods there for a ſmall value of perſons whom they have 
reaſon to ſuſpe&t, which praftice this reſolution will a- 
bate. Kelyng's Rep. 4.7, 48. S. P. Dalt. Fuft. marg. c. 164. 
See Appeal of Robbery, and 19 Yin. Abr. tit. Reftitu- 
tion. 

As to reſtitution in caſes of forcible entry. See Foz 
tible Entxy. , 

NR nlneetion, Is when there hath been a writ of 
reſtitution before granted : And reſtitution 1s generally 
matter of duty ; but re-reſtitution may be granted upon 
motion, if the court ſee cauſe to grant it. And on 
uaſhing an indiftment of forcible entry, the court of 
B. R. may grant a writ of re-reſtitution, &c. 2 Lil. 
_ br. 4714. 
Reftiturione ertracti ab eccleſia, Is a writ to re- 

ore a man to the church, which he had recovered for 
= o—_ being ſuſpeted of felony. Reg. Orig. 

ol. 69. | 
7 Reftiturione tempozalium, Is a writ that lies where 
a man being elected and confirmed Biſhop of any diocele, 
and hath the King's royal aſſent thereto, for the reco- 
| very of the temporalties or barony of the ſaid biſhoprick : 
And it is direfted from the King to the eſcheator of the 
county, the form whereof may be read in Reg. Orig. fol. 
294. and F, N. B. fol. 169. 

Refummons, (Refummonitio) Is a decompound of re, 


b and moneo, and ſignifies a ſecond ſummons, and calling | 


of a man to anſwer an action, where the firſt ſummons 
is defeated upon any occaſion, as the death of the party 
or ſuch like. See Bro. tit. Reſummons, fol. 214. Of 
theſe there are four ſorts, according to four divers caſes 
in the table of the Regi/ler Fudicial, fol. 1. and Raftall's 
Entries, verb. Reattachment and Reſummons. See 19 Vin. 
Abr. 158 170. ; 
Reſumption, (Reſumptio,) Is a word uſed in the ſta- 
tute of 31 #7. 6. c. 7. particularly to ſignify the taking 
again into the King's hands ſuch lands or tenements as 
fore, upon falſe ſuggeſtion, or other error, he had deli- 
vered to the heir, or granted by letters patent to any man. 
Bro. tit. Repellance and Reſumption, fol. 298. 31 H. 6. 
c. 7. and 19 H. 7. c. 10. See Reſriſer, 
Reſumption of certain grants of annuities, 11 Rr. 2. 


cap. 8.. Of affignments upon the revenues of - Calars, 
Vox. II. | 


| 
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1 Hen. 5. cap. 9. Of other grants, 31 Hen. 6. cap. v; 
Of grants to Queen Elizabeth Grey, x Ric. 2. caps 15. 
Of grants in Calais and Berwick, 32 Hen. ;. cap, 27. 
Of grants on the ſurplus of the exciſe, 5 JW t& MM. c. 5. 

Kerail, (mentioned in ſtat. 3 & 4 Edw. 6. cap. 21. 
Dui rem integram ementes, per' minutiores eam partes diſ- 
trahebant ; Anglice, to buy by great, and ſell by retail, i. e. 
by parcels. | | 

Retainer, (From the Latin Retinere) Signifies in a le- 
ga] ſenſe, a ſervant, but not menial or familiar, 'that is, 


not continually dwelling in the houſe of his maſter, but | 


oply wearing his livery, and attending ſometimes 'upon 
ſpecial occaſions. This livery was wont to conliſt of 
hats (or hoods) badges, or other ſuits of one garment by 
the year; and were many times given by lords and great 
men, upon deſign of maintenance and quarrels, and there- 
fore juſtly forbidden by ſeveral ſtatutes; as 1 R. 2. cap. 7. 


ry | upon pain of impriſonment and grievous forfeiture to the 
R. 2. c: 1. and + 


King; and again, 16 R. 2.c. 4. 20 
t H. 4. c. 7. by which the- offenders ſhould make ran- 
ſom at the King's will; and any knight or eſquire 
thereby duly attainted ſhould loſe his ſaid livery, and for- 
feit his fee for ever, &c, Which ftatute is further con- 
hrmed and explained by 2 H. 4. c. 21. 7 H. 4. c. 3. 
and 8 H. 6. c. 4. And yet this offence was fo deeply 
rooted, that Edward the Fourth was neceflitated to con- 
firm the former ſtatutes, and further to extend their 
meaning, as appears by 8 Edt. 4. c. 2. adding a ſpecial 
penalty of five pounds upon every man that gave ſuch 1;- 
very, and as much on' every one ſo retained, either by 
writing, oath or promiſe, for every month. Theſe are 
by the feudi/ts called affidati, fic enum dicuntur qui in ali= 
cujus fidem & tutelam recepti JO And as our retainers 
are here forbidden, ſo are thoſe affidats in other countries. 
But moſt of' the above-mentioned ſtatutes are repealed by 
3 Car. 1. c. 1. Cowell, edit. 1927. $5555 

Retaining fee, (/erces retinens) Ts the firſt fee given 


to any ſerjeant or counſellor at. law, whereby to make 


| 


him ſure that he ſhall not be on. the contrary part: It is, 
Honorarium ſeu premium caufidici pracedaneum, quo cli- 
enti ſuo obligatur ne adverſarit cauſam agat. 
etenementum, reſtraint, detainment, with-holding. 
A full and abſolute conveyance was anciently made in 
this phraſe, S:ne wo retenemento. Cowell, edit. 1927, 
Retinentia, retinue or perſons retaining to a prince or 
nobleman. Cowell, edit. 1727. 


Retractus aquae, Ebb or low water, the retreat of the 


tide. "The exprefſion occurs in Placit, coram Rege, Paſch. 
30 Edw. 1. apud Cantuar. Rot. 58. 

Ketrarir, Is ſo called, becauſe that word is the effec- 
tual word in the entry, and is where the plaintiff or de- 
mandant comes in perſon into the court, and ſays, he 
will proceed no further, And this is a bar of all other 
actions of like or inferior nature, Dui ſemel aftionem re- 
nunciauit, amplius _— non pote/t. Co. on Lit. lib. 2. 
c. 11, ſet. 288. The difference between a nonſuit and 
a retraxit is, that a retraxit is ever when the demandant 
or plaintiff is preſent in court ; but a nonſuit is upon a 
demand made, when he ſhould appear, and he makes de- 
fault. Retraxit (as we ſaid) is a bar, fo is not a nonſuit, 
for he may commence an action of like nature again. 
Cawell, edit. 1727. « 


A retraxit is when he is preſent in court (as regularly 


he is ever by intendment of law, till a day be given 
over, unleſs it be when a verdict is given, and then he 
is but demandable;) and this is either privative, when the 
entry is guod ſolemniter exattus non vent, ed a ſefta ſua in 
contemptum curix ſe retraxit, &c. or politive, when the 
entry is guod fatetur ſe, ſeu cognoſcit ſe ulterius nolle _ 
qui, &c, Tt is called a retraxit, becauſe that is the e 

tual word uſed in the entry, and is a bar to all ations of 
the like or inferior nature. Co. Lit. 139. a. 8 Co. 58. 
62. 8. P. laid down as a rule. 4 ed. 87. S. P, 

A retraxit is always of the part of the plaintiff or de- 
mandant, and cannot be, unleſs the plaintiff or deman- 
dant be in court in proper perſon. B-Ge. 58. Beecher's 
caſe. Cre. Fac. 211. S. C. Co. Lit. 158. 8, S. P. 

It is held, that a retraxit cannot be entered before the 
plaintiff eek Geclanty and if entered before, it hath bon 
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the effect of a nonſuit. Dalſ. 78. 3 Leon. 12, whether 


a retraxit may be entered after a general verdict. Cro. 
Eliz. 465. dubitatur. 

Debt was brought upon a bond againſt 4. wherein A. 
and B. were jointly and ſeverally bound, and after plea 
pleaded, the laintiff entered a retraxit, and in an aCtion 
after brought againſt B. upon the ſame bond, whether 
this ſhould be a bar, between Dennis and Paine, Cro. Fac. 
551. dubitatur, & adjornatur. It was ſaid, that a 7e- 
traxit was in nature of a releaſe, and a releaſe to one joint 
obligor diſcharged the other ; but on the other fide it was 
ſaid to be a bar only by way of eſtoppel. between the 
parties, whereof no other ſhould take advantage. 1 For. 


I. 
* Retzopannaghun, After-pannage, or the running of 
hogs in a toreſt or park, when the acorns or maſt is eaten, 
and little left but hips, haws, &c. Et debent habere retro- 
pannagium a feſflo 8. Martini uſque ad feſtum Purificat. 
beate Marie. Petit. in Par. temp. Edw. 3. | 

Return, (Returna vel retorna, from the French Re- 
tour, i. reverſio, recurſus,) In our law hath two particu. 
lar applications ; the one is, the return of writs by ſhe. 
riffs and bailiffs, which is only a certificate made to the 
court of that which he hath done, touching the execu- 
tion of their writ direQed to him. And this among the 
Civilians is termed certificatorium ; of returns in this fig- 
nification ſpeaks the ſtatute of 1/e/im. 2. cap. 39. So is 
the return of a commiſſion, a certificate or anſwer to the 
court of that which is done by the commiſſioners, ſhe- 
riff, bailiff, or other, to whom ſuch writs, commiſſions, 
precepts, or mandates are directed. Alſo certain days 
in every term are called return-days, or days in bank ; 
and ſo Hilary term hath four returns, viz. Oftabis Hila- 
rii, Duindena Hilarii, Craſtino Purificationis, and O/ta- 
bis ts ct Eaſter-term five, viz. Puindena Paſ- 
cha, Menſe Paſche, Duing; Paſche, and Craſtino Aſcen- 

nis Domini, Trinity-term four, i. Cra/tmo Trinitatis, 
Oaabis Trinitatis, Duindena Trinitatis, Tres Trinitatis ; 
and Michaelmas term fix, to wit, Tres Michaelis, Menſe 
Michaelis, Craflino animarum, Ottabis Martini, Duindena 
Martini, See the ſtatutes of days in bank, 51 #, 2, 
32 H. 8. cap. 21. and 17 Car. c. 6. The other applica- 
tion of this word is in caſe of Replevin z for if a man di- 
ſtrain cattle for rent, &c. and afterwards juſtify or avow 
his ac, ſo as it is found Jawful, the cattle before deli- 
vered unto him that was diftrained, upon ſecurity given 
to follow the action, ſhall now be returned to him that 
diſtrained them. Bro. tit. Returns d'avers & hommes, fol. 
218. and F. N.B. in his table verb, Return. Cowell, 
edit. 1727. 

The days to be given dies communes in banco, 51 H. 7. 


«2 
A roll ſhall be made of all liberties having return of | 


writs. St. WWeſlm. 2. 13 Ed. 1. c. 39. | 
Damages to be given for returning tarde falſly, $:. 
Weſtm. 2. 13 Ed. 1. c. 39. Extended to all falſe re- 
turns, Artic. y Fo cartas, 28 Ed. 1. c. 16. 

The plaintift may by averment charge the ſheriff with 
greater iſſues, St. J/2fim. 2. 13 Ed. 1, c. 39. Extended 
to bailifts of liberties, 1 Ed. 3. /t. 1. c. 5. 

_ Returns by bailiffs of franchites ſhall be by indenture 


between the bailiff and the ſheriff, Sz. Ebor. 12 Ed. 2. 


Rs OR 
/ The ſerif, &c. ſhall ſet his name to his return, Sr. 
Ebor. 12 Ed. 2. fl. 1. c. 5. 

Proceſs in Cheſhire and Lancaſhire may be returnable 
in the vacation, 22 Geo. 2. c. 46. ſet. 35. See Day, 
Sheriff, and 19 Yin. Abr. tit. Return. ” inf 

Return-days, Are days in term called by that name, 
or days in bank. See Day, Term, 

Retarno habendo, ls a writ that lies for him that has 
ayowed a diſtreſs made of cattle, and proved his diſtreſs 
to be lawfully taken, for returning to him the cattle dif- 
trained, which before were replevied by the party diſtrain- 
ed, upon lurety given. to. proſecute action ; or when 
the. plaint or action is removed by recordari, or accedas ad 
curiam, inta. the' court of Common Pleas,. and he whoſe 
cattle were diſtrained. makes default, and doth. not proſe- 


cute his ſuit. Cowell. See Replevin, 
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Keturns of members lament 
tament. S to Parliament, See Pax 
crurnum averioum, Is a writ judici 
one impleaded for the taking the _ wv pol. uns - 
unjuſt detaining them contra vadium && plegtas, and pa 
pearing upon ſummons, is diſmiſſed without day _ 
cauſe the plaintiff makes default ; and it lies for the r : 
turn of the cattle to the defendant, whereby he was bac | 
moned, or which were taken for ſecurity of his a 6-4 
ance upon the ſummons. Regiſter Fudicial, fel. 4 

Returnum irreplegiabile, Is a writ judicial lent out 
of the Common Pleas to the Sheriff, for the final reQ;. 
tution or return of cattle to the owner, unjuſtly taken 
by another, as damage-feaſant, and fo found by the jur 
before juſtices of aſfile in the county, or otherwiſe » - 
fault of proſecution. Reg. Tudic. fol. 27, 

Reve, or Gereve, (From the Saxon word, Grefa 
Prefeftus. Lambart's explication of Saxon words, verh. 
Prefeaus,) ſignifies with us the bailiff of a franchiſe os 
manor, eſpecially in the weſtern part of England : Hence 
ſhire-reve tor ſheriff. See Kitchin, fel. 43. 

Revelach, rebellion, from revellare, to rebel. DOn- 
cungue faciebat revelach wel latrocinium wel wielentiam fe- 
min@ in domo inferebat, 20 ſalidis emendebatur, Gale, 
Domeſday, it. Ceſtreſcire. 

Reveland, Domes-day book. Herefordſe. Terra 
Regis. Hac terra fuit tempore Edwardi Regis Tainlang 
ſed poſlea converſa et in Reveland. Et item dicunt legati 
Regis, quod ipja terra & cenſus qui inde exit, furtim au- 
fertur a rege. The land which is here faid to have been 
Thaneland, T. E. R. and after converted into Reveland, 
ſeems. to have been ſuch land as being reverted to the 
King after the death of his Thane, who had it for life, 
was not {ince granted out to any by the King, but reſted 
in charge upon the account of the Reeve or bailiff of the 
manor, who (as it ſeemeth) being in this lordſhip of 
Hereford, like the Reeve in Chaucer, a falſe brother, con- 
cealed the Jand from the auditor, and kept the profit of 
it to himſelf, till the ſurveyors, who are here called /e- 
gati Regis, diſcovered this falſhood, and preſented to the 
King, that furtim aufertur Regi, This paſſage from 
domeſday-book is imperfealy quoted by Sir Edward Cee, 
in his [n/t:tutes, ſef?. 117. who from theſe words draws 
a falſe inference, That land holden by knights ſervice 
was called Thain-land, and Jand holden by /ecage was cal- 
led reveland, Cowell, edit. 1727. See Spelman of Feud, 
cap. 24. See Trinland., 

Revels, Signify with us ſports of dancing, maſking, 
Sc. uſed in Prince's courts, the inns of court, or other 
noblemens houſes, which are commonly performed by 
night ;z and there is an officer to order and tuperviſe them, 
who is intitled 14a/ter of the Revels. Cowell. 

Revenue, (Fr.) Is properly the yearly rent that ac- 
crues to every man from his lands and poſſeffions; and ge- 
nerally applied for the revenues and profits of the crown. 
See Ycreditary Revenue, King. : 

Reverſal, Of a judgment, is the making it void for 
error, and when upon the return of a writ of error, it 
appears that the judgment is erroneous, then the court 
will give judgment, guod judicium revecetur, adnulletur & 
penitus pro nullo habeatur. 2 Lil. Abr. 481, See Crr0Q, 
a er. 

Reverlion, (Rever/io, from Revertor,) Signifies a re- 
turning again ; and therefore Co. on Lit. fol. 142. ſays, 
Reverſio terre eft tanguam terra revertens paſſeſſione do- 
natori ffve heredibus ſuis poſt donum finitum, It hath 2 
double acceptation in law; the one is, jus revertend: cum 
Alatus poſſeſſionis defecerit. And this is but an intereſt in 
the land when the poſſeſſion ſhall fall, 2. When the 


-poſſeſſion and eflate, which was parted with for a time, 


ceaſeth, and is determined in the perſon of the alienees, 
aignees, grantees, or their heirs, or effeQually returns 
to the donor, his heirs or aſſigns, whence it was derived. 
The difference between a reverſion and a remainder, 15, 
that a remainder is general and may be to any man, but to 
him that granteth or conveyeth the land, &c. for term of 
life only, or otherwiſe. A reverſion 1s to himſelf, from 
whom the conveyance of the land, &c. proceeded, and 1s 


commonly perpetual, as-to his heirs alſo. Lit. 6b. 2. a 
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12. See Ca. lib. 2. fol. 51. Sir Hugh Cholmley's caſe ; and! 

a reverſion is ſometimes confounded with a remainder, 
Co, lib. 2. fol. 67. Tooker's caſe. Plowden, fol. 170. 
Hill's caſe. Cowell, | 

A reverſion is where the reſidue of the eſtate always 
doth continue in him that made the particular eſtate, or 
where the particular eſtate is derived out of the eſtate which 
was granted. Co. Lit. 22. 

It is laid down as a general rule in our books, that 
none can make his right heir a purchaſer either of a fee- 
ſimple or fee-tail, without departing with the whole eſ- 
tate, and the true reaſon hereof ſeems to be from the 
prejudice which might otherwiſe ariſe to the lord in re- 
ſpect of his ſeignory, and his being defeated of the ad- 
vantages of wardſhip, relief, &c. were the heirs of the 
donee permitted to come into the engagement of the el- 
tate in other manner than was originally intended. Co. 
Lit. 22. 1 Co. 127. 1 Rol. Abr. 827. 1 Med. 98, 237. 
1 And. 3+ 

SO a if one levies a fine to the uſe of his wife for 
life, the remainder to the uſe of his eldeſt ſon and the 
heir male of his body, and for want of ſuch iſſue, to 
the uſe of his own right heir, this limitation to the ule 
of his right heir is merely void, and he hath a reverſion, 
and not a remainder in him. 1 Leon. 182. Moor 284. 
1 And. 288. Fenwick v. Mitford. 

In like manner, if a man makes a leaſe for life, or a 
gift in tail by deed, remainder to another for life or in 
' tail, remainder to himſelf and his heirs, or to his own 
right heirs only, this remainder to himſelf or to his heirs 
is void, becauſe the fee continued {till in him, and then 
he can't give himſelf what he had before, and he can't 
oive to his heirs as ſuch what the Jaw gives them by a 
prior right, to veſt at the ſame time with his diſpoſition to 
them. Dyer 9. pl. 20. Moor 720. 

But if a man makes a feoftment in fee to the uſe of 
himſelf for life, remainder to the heirs male of his own 
body, this is a good eftate-tail, executed in himſelf ; for 
the law conjoins his eſtate for life, and the remainder to 
the heirs male of his body, to prevent that remainder's be- 
ing loſt by forfeiture, or determination of the particular 
eltate before it can veſt, and the limitation is good by way 
of uſe, becauſe it is raiſed out of the eſtate of the feoffees, 
as if they had given it to him in ſuch manner. Co, Lit. 
22. Bendl. 49. Hob. 30. 

If one makes a feoffment in fee to the uſe of himſelf 
for life, or in tail, remainder to the uſe of the feoffee in 
ſee, yet the feoffee hath no reverſion, but 'tis in nature 
of a remainder, although the eſtate of the feoffor is exe- 
cuted by the ſtatute, and the feoffee is in by the Common 
law, which concurring with the Statute law ſhall be pre- 
ferred, ſince that can give him no more than what he has 
already by the Common law. 1 Co. 137. Dyer 362. Co. 
Lit. 22. 2 Saund. 383, 387- : 

If a copyholder ſurrenders to the uſe of his laſt will, 
and deviſes to 4. for life, remainder to B. in tail, or 
ſurrenders to the uſe of himſelf for life, remainder to the 
uſe of A. for life, remainder to the uſe of his will ; in 
theſe caſes the reverſion is ſo in the copyholder, that he 
may in his life ſurrender to the uſe of any other ; ſo that 
all who come in upon ſuch ſurrenders-are in by the copy- 
holder, not by the Lord, for that nothing remains in the 
lord, but ſo much as is not diſpoſed of, remains in the 
copyholder as ftrongly as if it had been limited to him. 
os Fac. 376. Cro. Eliz. 148, 441. 1 Leon. 102. 4 

2 


If my ſeiſed of lands in fee, by his will in writing, 
deviſes them to one for life or in tail, remainder to his 
own right heirs, this is void as a remainder, and the heir 
ſhall be in of the old reverſion by deſcent, becauſe imme- 
ditely upon the death of the anceſtor the eſtate deſcends 
to the right heirs, and fo prevents his taking by the diſ- 
polition of the will. Hob. 30. 10 Co. 41, 1 Pent. 
372. | 7161.5 

90 if a man deviſes land to his heir at law, paying a 
lum of money. or an annual rent, yet the. heir, not- 
withſtanding ſuch incumbrance or charge, takes by de- 
Kent, and nat by purchaſe. Salk. 241, Cum. 72+ Clerk 
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But where the eſtate deviſed is altered in quanfity or 
quality, there the deviſee, though heir at law, takes by 
purchaſe ; as where a man having two daughters, deviſes 
his eſtate to the ſon of one of them and his heirs, it was 
adjudged, that the deviſee took the whole as a purchaſor, 
and was not in by deſcent as to any part, Salk, 242, 2 
Ld. Raym, 829. Cum. 123. Redding v. Royſtan, 

A. in conſideration of a marriage intended between 
him and B. and of a marriage portion, made a feoff- 
ment in fee to the uſe of himſelf and his heirs till the 
marriage, and after to B. for life, and then to truſtees 
and their heirs, during the life of A, to ſupport contin- 
gent remainders, then to the firſt, ſecond and other ſons 
of his body in tail male, then to the heirs male he ſhould 
have by any other wife, and for want of ſuch iflue to the 
heirs of the body of 4. with remainder to his own right 
heirs ; the marriage takes effe&t, and they have iſſue only 
a daughter, then . levies a fine to the uſe of himſelt 
for life, remainder to his wife for life, remainder to C. 
in fee with warranty ; and the queſtion was, What eſ- 
tate was veſted in A. by the firſt deed, viz. whether the 
heirs of the body ſhould take by purchaſe or deſcent ? 
For if by purchaſe, then the fine levied afterwards was 


they muſt take by purchaſe, becauſe where the anceſtor 
has no eſtate for life, as in this caſe he has not, they can't 
be words of Jimitation ; and here the eſtate is expreſsly 
limited to truſtees and their heirs during his life z and 
though a man can't make his own right heirs purchaſors 
by the name of heirs, either in a conveyance by way of 
ufe, or by his Jaſt will, yet he may make them fo of an 
eſtate-tail, which is a new created eſtate, different from 
what the law makes. 4 Ad. 300. Carth. 272. 1Ld. 
Raym. 33. Tipping v. Ceſſins, and ſee Preced. Chan, 4.35. 
S. C. cited. 

A ſettlement was made by A. to the uſe of himſelf 
for fifty-nine years, if he ſhould fo long live, remainder 
to truſtees and their heirs during his life to ſupport con- 
tingent remainders, remainder to B. his ſon for ninety- 
nine years, if he ſhould ſo long live, remainder to truf- 
tees and their heirs during his life to ſupport contingent 
remainders, remainder to the firſt and other ſons of B, 
in tail male ſucceſſively, with other remainders over, re- 
mainder to the right heirs of 4. then A. by will deviſes 
all his lands in poſſeſſion, reverſion or remainder to truſ-. 
tees and their heirs, in truſt by fale or mortgage to raiſe 
money for payment of his debts and legacies; and if this 
limitation to his own right heirs veſted the reverſion in fee 
in himſelf, fa as to be ſubject to his diſpoſition, or if the 
heirs were to take by purchaſe was the queſtion ; all the 
intermediate remainders being determined. And it was 
argued upon the reaſon of the above caſe of Tipping and 
Coſſins, that the heirs muſt take by purchaſe, becauſe he 
had only an eſtate for years, and the freehold during his 
life was expreſsly limited to truſtees and their heirs, and 
therefore againſt his own expreſs limitation he ſhould 
have no reſulting uſe or eſtate for life ; but on the othet 
ſide it was argued, that the reaſon of the reſulting eſtate 
for life was, becauſe it might poſſibly happen that all the 


A. as by his and the truſtees joining in a feoffment, &c, 
which would be a forfeiture of their eſtates, &c, and 


life: And my Lord Chancellor was clear of this opinion, 
by will : But note, This was a remainder limited to his 


'v. Howard. See 19 Vin. Abr. tit. Rever/zon. 


Keugia terrae, A ridge or furrow of arable land, on. 
 Angl. tom. 1. þ. 515 


led ; and ſome error in law appears upon the decree, or 
new matter diſcovered in time after the decree made, 
which bill cannot be exhibited, but by licence of the 
court. See Colledtjon of the Chancery Orders, pag. 69. 
Review of appeal of delegates, Is a commiſffion 
| by the King, to Certain commiſkoners, &c. See 


+* 


?. Smith, and ſ$e tit. Defcent. 


Reviving, 


= 


no bar to them; and the court was of opinion, That - 


intermediate eftates might determine before the death of 


therefore of neceſlity he muſt have a reſulting uſe for his 
and ſaid it was his old reverſion in him, and deviſeable 


own right heirs. Eq. Rep. 20. Preced. Chan. 338. Eure 


eview, A bill of review in Chancery is, where a 
cauſe hath been heard, and the decree figned and inrol- 
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Reviving, Is a word metaphorically applied to rents 
and ations, and ſignifies a renewing of them after they 
are extinguiſhed. Of which ſee divers examples in Broke, 


% . 


_ tit. Revivings of Rents, Attions, &c. fol. 23. See 19 Vin. 


Abr. 228—230. 

Revivoz, or Bill of Revivor, Is where a bill hath 
been exhibited in Chancery againſt one, who anſwers, 
and before the cauſe is heard, or if heard, before the 
decree inrolled, either party dies: In this caſe a bill of 
revivor muſt be brought, that the former proceedings ny 
ſtand revived, and the cauſe be finally determined. 
Cowell, edit. 1727. | 

Revocation, Is a deſtroying or making void a deed 
or will, which exiſted before the a&t of revocarion : And 
a revocation and new declaration, is a deed made pur- 
ſuant to ſome proviſo contained in a former deed or con- 
veyance, giving power to revoke or call back ſome thing 
granted ; and by a new declaration to create a new efl- 
tate of the lands; after which revocation and declaration 
the land ſhall ſettle accordingly. 1 Wood's Convey. 24 


edit. 754. 


There were no powers of revocation at Common law, 
but a man may have a condition of Te-entry. But now 
thoſe provi/ces, containing power of revocation, are crept 
into voluntary conveyances, and are become very fre- 
quent, and paſs by raiſing of uſes. according to the ſtat. 
27 H. 8. cap. 10. for being coupled with an uſe, they 
are allowed to be good, and not repugnant to the former 
eltates ; as if one ſeiſed in fee covenants to ſtand ſeiſed 
to the uſe of himſelf for life, and after to the uſe of his 
ſon in tail, with divers remainders over ; provided, "That 
he may revoke any of the faid uſes, and if afterward he 
revokes them, he is ſeiſed in fee again without entry or 
claim. But in the caſe of a feoffment or other convey- 
ance, whereby the feoffee or grantee is in by the Com- 
mon law, ſuch proviſo would be merely repugnant and 
void. Co. Lit. 237. a. It would be void as to deſtroy- 
ing the feoffment, but it might be good as to revoking the 
uſes to which the feoffment was made. 1 Wood's Conv. 
2d edit. 754. 

The revoker is ſeiſed again without entry or claim, 
C3. 173. 6. for he being tenant in poſſeflion, cannot en- 
ter upon himſelf, But he cannot bring treſpaſs without 
entry. Carter 78. | 

Where in a truſt-term to raiſe portions there is a 
power for the huſband, with the conſent of the truſtees, 
to revoke the uſes in a ſettlement ; this ſuſpends the veſ- 
ting of the portions. 2 ll. 102. | 

Of two voluntary ſettlements, if the firſt is made with- 
out a power. of revocation againſt the intent of the party, 
the ſecond ſhall prevail. 1 Hill. 581. 

A man ought to be of as good diſpoſing memory when 
he revokes his will, or his deed, as when he makes it. Cro. 
Fac. 497. pl.'3. 

Something may be revoked of courſe, though they are 
made irrevocable by expreſs words ; as a letter of attor- 
ney, a ſubmiſſion to an award, a teſtament or laft will ; 
for theſe of their nature are revocable. 8 Co. 82. See 
Ute, Will. 

Kevocatione parliamenti, An ancient writ for recal- 
ling a parliament ; and Anno 5 Ed. 3. the 'parliament be- 
ing ſummoned, was recalled by ſuch a writ before it met. | 


 Pryt's Animad. on 4. Inft. fol. 44. 


Rewards. There are rewards given in many caſes 
by ſtatute, for the apprehending of criminals, and bring- 
ing them to juſtice ; as a reward of 40/7. for apprehen- 
ding of robbers on the highway, by 4 & 5 W. & M. 
alſo the like reward for the apprehending and taking of 
burglars. Stat. 5 Ann. The fame reward for appreben- 
ding of money coiners or clippers, &c. 6 & 7 W. 3. 
And the like reward for the apprehenſion of thief-takers, 
not proſecuting felons; and of perſons reſifting the of- 
cer of the cuſtoms, by force of arms, &c. 6 Geo. 1. cap. 
20, 22. | | 
 Rewep, (mentioned in tat. 43 Eliz. cap. 10.) Is a 
term among clothiers, ſignifying cloth unevenly wrought, 
and full ſi rvene. ns gay 

Khandir, Is a part in the diviſion of the country in 
IWales before the conqueſt ; as firſt a cantrif conſiſted of 


f 
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a hundred towns, under which were fo many commote 

each commote had twelve manors or circuits, and two Rein 
ſhips ; there were four townſhips to ev ry manor ; ey , 
townſhip comprehended four 2g al £0 


avels, every gavel had f. 
ip « our 
rhandirs ; and four tenements were conſtituted under ever 


rhandir. The word rhandir admits not of an 
nification in Engliſh, but is by Dr. Davis Ras, Lip nl. 
fors hereditaria, from the verb rhannu, partie, diſtribuere 
K-54 Hift. of Gavelkind, p. 69. 
ial, A piece of gold current for ten thillings. In x 
H. 6. by indenture of the Mint, a pound weight gold of 
the old ſtandard was coined into 45 rials, going for ten 
ſhillings a-piece, or a proportionable number of half rials 
going for hve ſhillings a-piece, or r1al farthings going bh 
two ſhillings and fix-pence. See Lowndes's FE 

. 4,” ſay upon 
Coins, þ. 38. The golden rial in 1 Hen. 8: was to 50 
at eleven ſhillings and three-pence. In 2 Elz. den 
rials coined at fifteen ſhillings a-piece ; when a pound of 
% ſtandard = was ” be coined into 48 rials, In 3 

ac, I. roſe-rials of pold at thirty ſhillings, an at; 
at fifteen Aran 7S, Cowell, oe ; 27. aaoeeathas 

Ribaud, (R7baldus, Fr. Ribauld,) A vagrant, luxy- 
rious ſpend-thrift, a rogue, whore-monger, a perſon given 
to all kinds of wickedneſs and looſeneſs. Petition apainſt 
oo pn and ſturdy beggars. Rot. Parl. 50 Edw. 3. num. 

ki | 

Kice, To what duties liable on importation, 4 & 
W.& M: c. 5. ſef?, 2. Rice and molaſſes ok "hs 6 
brought into England. 3 & 4 Ann, c. 5. ſet. 12. 3 Gu, 
2..c. 28. ſef?, 1. Rice may be carried trom South Cars- 
lina, &c. to any part of America ſouthward of the ſaid co- 
lonies, 4 Geo. 3. c. 27. See Plantations, 

Richmond in Surry, Richmond old park ſettled on 
Queen Charlotte for life, 2 Geo. 3. c. 1. 

Richmond in Porkſhire, Spiritual perſons in the arch- 
deaconry of Richmond, {hall not exaC portions of the de- 
ceaſed's gouds, 26 Hen. 8. c. 15. 

Kichmond and Lenox, (Duke of) His leaſe of the 
$36 of draperies provided for, 11 & 12 Will. c. 20, 

ect. 2, 

Kiding armed, With dangerous and unuſual wea- 
pons, is an offence at Common law. 4 Inft. 160. By 
the ſtat. 2 Ed. 3. cap. 3. none ſhall ride armed by 
night or day to the terror of the people ; or come with 
force and arms before the King's juſtices, &c. doing . 
their office ; upon pain to forfeit their armour, and ſuffer 
impriſonment at the King's pleaſure : And a fine may be 
ſet upon them by the Juſtices, by 1c KR. 2. cap. 1, And 
no perſon can excuſe the going or riding armed in pub- 
lick, by alleging that he wears armour for his defence 
againſt an aſſault ; but men may wear common arms ac- 
cording to their quality and faſhion, and have attendants 
with them armed agreeable to their charaQters ; ail per- 
ſons may ride or go armed to take felons, ſuppreſs riots, 
execute the King's proceſs, &c. 3 Inſt. 162. 

Riding clerk, One of the ſix clerks in Chancery, who 
in his turn for one year, keeps the controlment books of 
all grants that paſs the Great ſeal that year. Cowell, edit. 


1727. 

[Kidings, Are names of the diviſions of York/hire, 
which are three, viz. the Eaft-riding, the Weft-riding 
and the North-riding, mentioned in the ftatute 22 H.8. 
cap. 8. and 23 H. 8. cap. 18. In indictments in that 
county, it is requiſite that the town and the riding be 
expreſſed. Jet. Symb. part. 2. tit. Indifiments, ſeft. 


o. 9. | 

F Kiens arrear, Is a kind of plea uſed to an action of 
debt upon arrearages of account, whereby the defendant 
does allege there is nothing in arrear. 

Riens pale par le fait, (Nothing paſſes by the deed,) 
is the form of an exception taken in ſome caſes to an ac- 
tion. See Bro. tit. Eftraunger al fait on Record. 
Kiens per deſcent, (Nothing by deſcent,) Is the pie? 
of an heir, where he is ſued for his anceſtor's debt, an 
hath no land from him by deſcent. See 3 part. Coke's Rep. 


fol. 151. 


Rien county, (Retro-comitatus, from the Fr. Arrier, 


pofterior,) In the ſtatute of 2 Ed. 3. cap. 5. 8 —_— 
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oþen county 3 and by comparing that ſtatute with We/tm. 2. 
ap. 38. it apears to be ſome publick place, which the 
oF appoints for the receipt of the King's money after 
the end of his county court. Flea ſays, That it is dies 
craftimus poſt commitatum, 1tb., 2. cap. 67, | 

Riiflirc, T'o take away any thing by force : From the 
Gax, ri-fe, rapina, from whence comes our Engliſh word to 
rife. Cowell, edit. 1727. 

Riſflura, A ſlight wound in the fleſh. Bra. lib, 2. 


, 2% 

Kioht, (Jus) In general ſignification includes not 
only a right, for which a writ of right lies, but alſo 
any title or claim, either by virtue of a condition, mort- 
age or the like, for which no action is given by law, 
bs only an entry. C9. on Litt. lib. 3. cap. . 445. 
There is jus proprietatis, a right of property z Jus poſ- 
ſeſſnis, a right of poſſeſſion, and jus proprietatis & poſ- 
ſuis, a right both of propriety and poſſeſſion ; and 
this was anciently called jus duplicatum: For example, 
If a man be difleiſed of an acre of land, the difleiſee 
hath jus proprietatis, the diſſeiſor hath jus poſſeſſions ; 
and if the difleiſee releaſe to the diſſeifor, he hath js 
proprietatis & poſſeſionis, Co. on Lit. lib. 3. ſect. 447, 
Jus oft ſextuplex. 1. Tus recuperandi. 2. Intrandi, 3. 
Habendi. 4. Retinendi. 5. Percipiendi. 6, Et p:ſſudendi. 
Co. 8. Rep. Edward Altham's caſe. 

Gilbert, Treat. of Ten. 18. ſays, That the diſſeifor 
has only the naked poſſeſſion, becauſe the diſleifee may 
enter and evict him; but againſt all other perſons the 
diſſeifor has right, and in this reſpe& only can be faid to 
have the right of poſſeſſion ; for in reſpect to the diſleiſec 
he has' no right at all. But when a deſcent is caſt, the 
heir of the aifſeifor has jus poſſeſſionts, becaule the diſſeiſee 
cannot enter upon his poſleſſion, - and evict him, but is 
put to his real ation, becauſe the freehold is caſt upon 
the heir; and ſays, That the notions of the Jaw do make 
this title to him, that there may be a perſon in being to 
do the feudal duties, to fill the poſſeſſion, and to anſwer 
the ations of all perſons whatever; and fince it is the 
law that gives him this right, and obliges him to theſe 
duties, antecedent to any act of his own, it muſt defend 
ſuch poſſeſſion from the a&t of any other perſon whatever, 
till ſuch poſſeſſion be evicted by judgment ; which being 
alſo the act of law may deſtroy the heir's title. See 
Property, and 19 Yin. Abr.. 230—233. 

Right in court. See ReqRus 1m curia. 

Rights and liberties. See Liberties and rights. 

Kinga, A military girdle : From the Saxon ring, 1. e. 
annulus, circulus, becauſe it was girt round the middle. 
Bratton gives another reaſon why it is fo called. Lb. 1. 
cap. 8. par. 3. Ringa enim dicuntur quod renes circumdant, 
unde dicitur accingere gladio. 

Ringhead, (mentioned in ſtat. 43 E1:z. cap. 10,) An 
engine uſed in ſtretching woollen cloth. 

Kiot, rout and unlawful a(embly. Ri, (rita 


and r0ttum, from the French riutte, guod nan folum rixam 


& jurgium ſignificat, ſed. vinculum etiam, quo plura in 
unum, faſciculorum inſtar, colligantur,) Signifies the for- 
| Cible doing of an unlawful thing by three, or more per- 
ſons aſſembled together for that purpoſe. 7/22. Symbol. 
part 2. tit. Indi&ments, ſee. 65, The difterence be- 
tween a riot, raut and . unlawful aſſembly, ſee in Lamb. 


Eiren, lib. 2. cap. 5. Stat. 1 Mar. cap. 12, and Kitchin- 


19. who gives theſe examples of r:9ts, the breach of in- 
cloſures, banks, conduits, parks, pounds, houſes,” barns, 
the burning of ſtacks -of corn, &c. Lamb. ub: ſupra, 
mentions theſe, to-beat a man, to enter upon a polle(- 
fion forcibly. Cowill. 

Holt Ch. J. in delivering the opinion of the court 
faid, That the books are -obſcure in the definition of 
riots, and that he took it, that it is not neceflary to 
fay they aſſembled for that purpoſe; but there muſt be 
an unlawful aſſembly; and as to what aCt will make a 
riot or treſpaſs, ſuch an, act as will make a treſpaſs will 
make a riot. 11 Ad. 116. pl. 2..Trin, 6 Ann. B. R. 
The Dueen v, Soley, 

As if a number of men aſſemble with arms, 71 terro- 
eld Peper, though. no act is done, it is a riot. Zeb. 91. 
OL. ih, 


K-10 
If three come out of an alehouſe, and go armed, it is a 
riot. 3 H. 7. 1. Per Holt Ch. J. in delivering the 
opinign of the court. 11 Med. 116, 1179, The Yuen v, 
oley, 

Serjeant Hawkins ſays, A riot ſeems to be a tumultuous 
diſturbance of the peace by three perſons, or more, afſem= 
bling together of their own authority, with an intent mu- 
tually to affiſt one another againſt any who ſhall oppoſe 
them, in the execution of ſome enterprize of a private 
nature, and afterwards actually executing the ſame in a 
violent turbulent manner, to the terror of the people, 
whether the a&t intended was of itſelf lawful or unlawful. 
Hawk. P. C. 155. cap. 65. /. 1, 

Serjeant Hawkins ſays, A rout ſeems to be, according 
to the general opinion, a diſturbance of the peace by 
perſons aſſembling together with an intention to do a 
thing, which if it be executed will make them rioters, 
and actually making a motion towards the execution 
thereof: But by ſome books, the notion of a riot 
i3 confined to ſuch aſſemblies only, as are occaſio- 
ned by ſome grievance common to all the company, as 
the incloſure of land in which they all claim a right of 
common, &c. However, inaſmuch as it generally agrees 
with a riot, as to all the reſt of the I GE 
particulars, requiſite to conſtitute a riot, except only in 
this, that it may be a compleat offence without the exe- 
cution of the intended enterprize, it ſeems not to re= 
vp! -$ farther explication, Hawk, Pl. C. 158, cap, 

Sf. Se 
Serjearnt Hawkins ſays, An unlawful aſſembly, accor- 
ding to the common opinion, is a diſturbance of the 
peace by perſons barely aſſembling together, with an in- 
tention to do a thing, which, it it was executed, would 
make them rioters, but neither aftually executing it, nor 
making a motion toward the execution of it ; but he ſays 
this ſeems to be much too narrow a definition ; for an 
meeting whatſoever of great numbers of people with fach 
circumſtances of terror, as cannot but endanger the pub- 
lick peace, and raiſe. fears and jealouſies among the 
King's ſubjeQs, ſeems properly to be called an unlawful 
allembly ; as where great numbers, complaining of a com- 
mon grievance, meet together armed in a warlike manner, in 
order to conſult together concerning the moſt proper 
means for the recovery of their intereſts; for no one can 
foreſee what may be the event of ſuch an aſſembly, 
Hawk. Pl. C 158, cap. 65. /. 9. 

If a man be in his houſe, and. he hears that F. $. will 
come to his houſe to beat him, he may well make an afſem- 
bly of people of his friends and hy ag to aſſiſt and aid 
him in ſafe keeping his perſon. Per Fineux Ch, J, Br. 
Riots, pl. x. cites 21 H. 7. 39. Re | 

But if a man be menaced or threatned that if he comes 
to the market of B. or JY. that he ſhall be beat, he 
cannot make an aſſembly of people to afliſt him to go 
there, and this in ſafeguard of his perſon; for he need 
not go there, and he may have remedy by ſurety of the 
peace; but the houſe of a man is to him his caſtle and 
his defence, and where he properly ought to abide, &c. 
Br. Riots, pl. 1. cites 21 H. 7, 39 Per Fineux Chief 
Juſtice. | : 

Dalt. Juſt. cap. 137. cites S. P. Hawk, Pl, C. 158. 


cap. 65. ſee. 10. cites S. C. accordingly, and ſays, That 


ſuch violent methods cannot but be attended with the 
danger of raiſing tumults and diſorders to the diſturbance 
of the publick peace. Though a man may ride with 
arms, yet he cannot take two with him to defend him- 


{c1f even though his life is threatned ; for he is in the pro- 


tetion of the law which is ſufficient for his defence. 
Per Holt Chief Juſtice in delivering the opinion of the 
Court. 11 Med. 116, 117. pl. 2. Trin, 6 Ann. B. R, 
The Pueen v. Soley. KS 

If a number of people aſſemble together in a lawful 


manner, and upon a lawſul occaſion, as for eleQting a 


"mayor (as it was in this caſe) or the like, and during 
the aſſembly a ſudden affray happens, this will not make 
it a riot ab initio; but it is only a common attray. 
Ld. Raym. 965. Trin. 2 Aun. Grampaund Corporation's 
caſe. | | 
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Tf a number of people aſſemble in a-riotous manner to 
do an unlawful aft, and a perſon, who was upon the 
place before upon a lawful occaſion, and not privy to their 
firſt deſign, comes and joins himſelf with them he will be 
guilty of a riot equally with the reſt. Per Holt Ch. ). 
which Powell J. ſeemed to agree. Ld. Raym. Rep. 965. 
Trin. 2 Ann. Grampound Corporation's cale. 

Helt Ch. J. thought an aflembly might meet together 
with ſuch circumſtances of terror as to be a riot. 2 Salk. 
594 595. pl. 4. Trin. 6 Ann. in the caſe of The Queen 
v. Soley & al, 

If ſeveral are aſſembled lawfully without any ill intent 
and an affray happens, none are guilty but ſuch as aCt ; but 
if the aſſembly was originally unlawful, the act of one is 
imputable to all. Per Holt, Ch. J. 2 Salk. 595. 6 Ann. 
at niſi prius in Middleſex. The Dneen v. Ellis. 

It ſeems agreed, that a number of perſons, being met 
together at a Fir, or market, or church-ale, or any other 
Jawful and innocent occaſion, happen .on a ſudden quarrel 
to fall together by the ears, they are not guilty of a riot, 
but of a ſudden affray only, of which none are guilty, 
but thoſe who aQually engage in it; becauſe the detign of 
their meeting was innocent and lawful, and the ſubſequent 
breach of the peace happened unexpeQedly without any 
previous intention concerning itz yet it is ſaid, that if 
perſons innocently aſſembled together, do afterwards upon 
a diſpute happening to ariſe among them, form themſelves 
into parties, with promiſe of mutual afliſtance, and then 
make affray, they are guilty of a riot, becauſe upon 
their confederating together with an intention to break 
the peace, they may as properly be ſaid to be aflem- 
bled together for that purpoſe from the time of ſuch 
confederacy, as if their firſt coming together had been 
on ſuch a deſign; however, it ſeems clear, that if in 
an aſſembly of perſons met together on any lawful oc- 
caſion whatſoever, a ſudden propoſal ſhould be ſtarted 
of going together in a body to pull down a houſe or in- 
cloſure, or to do any other act of violence, to the diſ- 
turbance of the publick peace, and ſuch motion be agreed 
to and executed accordingly, the perſons concerned can- 
not but be rioters, becauſe their aflociating themſelves 
together for ſuch a new purpoſe is no way extenuated by 
their having met at ficſt upon another. Hawk. Pl. C, 156, 


157. cap. 65. f. 3. 
Statute concerning riot, &c, with adjudications, 


Stat. 34 Ed. 3. cap. 1. enats, that juſtices of peace 
ſhall have power to reſtrain evil-doers, rioters, and all 
Other barretors, and to take and chaſtiſe them, and cauſe 
them to be impriſoned and puniſhed, 

* This ſtatute hath been liberally conſtrued for the ad- 
vancement of juſtice; for it has been reſolved, that if a 
Juſtice of peace find perſons riotouſly aſſembled, he alone 
without ſtaying for his companions hath not only power 
to arreſt the aders, and bind them to their good be- 
haviour, or impriſon them if they do not offer good bail, 
but that he may alſo authorize others to arreſt them by a 
bare parol command without other warrant, and that by 
force thereof the perſons ſo commanded, may purſue and 
arreſt the offenders in his abſence as well as preſence. It 
is alſo ſaid, that if a juſtice of peace be ſick, and hear 
that perſons are ionuly aſſembled, he may ſend his ſer- 
vants to arreſt them, and bring them before him ; and that 
if he hear that perſons are riotouſly together in a certain 
place, and go thither and find none there, he may leave 
his ſervants behind him with a command to arreſt them, 
when they ſhall come. Allo it is faid, that after a riat is 
over, any one juſtice of peace may ſend his warrant to ar- 
reſt any perſon who was concerned in it, and alſo that he 


may ſend him to gaol, till he ſhall find ſureties for his good | 


behaviour. 1x Hawk. P. C. 160. 

But it ſeems to be agreed, that no one juſtice of peace 
hath any power by force of this ſtatute, either to record 
a riot upon his own view, or to take an inquilition thereof 
after it is over: Alfo if one juſtice of peace proceed- 
ing upon this ſtatute, ſhall arreſt an innocent perſon as 
a rivter, it ſeemeth that he is liable to an aQtion of treſ- 


R I: O 
paſs, and that the party arreſted may juftif ; 
of himſelf, becauſe 2% frgle Fuſtice &f =O 5 ly 
ſtatute made a judge of the ſaid offence. But if - tho 
ſhall be committed by perſons armed in an unuſual —_ 
ner, contrary to the ſtatute of Northampton, and has 
one juſtice of peace aCting ex officio, in purſuance of th 
ſaid ſtatute, ſeize the armour and impriſon the offender, 
and make a record of the whole matter, ſuch a record 
cannot be traverſed, becauſe it is made by one acting in a 
Judicial capacity, as appears more at large in the chay. 
ter of affrays: and for the ſame reaſon, if a Juſtice of 
peace proceeding on the ſtatute of 15 R. 2. againſt 
forcible entries and detainers, ſhall upon his own view 
record a riot, which ſhall be committed in the makin 
of any ſuch forcible entry or detainer, a riot fo fears, 
cannot be traverſed, as hath been ſhewn in the foregoin 
chapter. Allo if a juſtice of peace aQting as a judge, b 
virtue of any ſtatute whatſoever, impowering him ſo 6 
do, make a record upon his view of a riot committed in 
his preſence, ſuch record ſhall not be traverſed ; for the 
law gives ſuch an uncontroulable credit to all matters-of 
record, made by any judge of record as ſuch, that it will - 
never admit of an ayerment againſt the truth thereof, x 
Hawk. P. C. 160. 

Stat. 13 Z. 4. cap. 7. ſett. 1. If any riot, aſſembly or 
rout of people againſt law, be made, the juſtices of peace 
or two of them, and the ſberiff, ſhall come with the power 
of the county (if need be) and arreſt them; and the fame 
juſtices and ſheriff ſhall have power to record that which 
they find ſo done in their preſence againſt law; and by the 
record ſuch offenders ſhall be convict in manner as in the 
ſtatute of forcible entry ; and if ſuch offenders be departed 
before the coming of the juſtices and ſheriff, the fame 
juſtices, or two of them, ſhall diligently inquire within a 
month after, of ſuch riot, aſſembly, or rout, and ſhall hear 
and determine the ſame. 

See?. 2. If the truth cannot be found, then within a 


juſtices or two of them, and 


month next following the 
the ſheriff, ſhall certify les the King and his council 


all the deeds and circumſtances thereof, which certificate 
ſhall be of like force as the preſentment of twelve men ; 
upon which certificate the offenders ſhall be put to anſwer, 
and they which be found guilty ſhall be puniſhed after the 
diſcretion of the King and his counci]. . 

Set, 3. If ſuch offenders traverſe the matter certified, 

the certificate and traverſe ſhall be ſent into the King's 
Bench to be tried and determined; and if the offenders do 
not come before the King and his council at the firſt com- 
mand, there ſhall be made another, direfted to the ſhe- 
riff, to take the offenders if they may be found, and 
bring them at a certain day before the King and coun- 
cil, or in the King's Bench; and if they cannot be 
found, the ſheriff ſhall make proclamation in the conney 
next enſuing the delivery of the ſaid ſecond command, 
that they come before the King and council, or in the 
King's Bench, or in the Chancery in time of vacation, 
within three weeks then following; and in caſe the of- 
fenders come not, and the proclamatin made and re- 
turned, they ſhall be convi&t of the riot, aſſembly or 
rout. 
Set. 4. The juſtices of peace dwelling nigheſt where 
ſuch riot, aſſembly or rout, ſhall be made, together with 
the ſheriff, and alſo the juſtices of aſliſe for the time that 
they ſhall be in their ſeſſions, ſhall do execution of the 
ſame ſtatute, every one upon pain of 100 /. ; 

T. and three others were convicted of a riot, upon view 
of two juſtices of the peace, and the ſheriff of the county, 
contra formam flatuti 13 Hen. 4. cap. 7. and they were 
fined by the juſtices; and upon a writ of error brought, 
the errors affigned were, Fir/t, It does not appear that 
the defendants were convicted by view of the juſtices. | 
2d'y, That the ſheriff did not join in ſetting the hne, 
whereas the ſtatute ſays, that the ſheriff ſhall be joined 
with the juſtices in the whole proceedings ; and for theſe 
errors the judgment was reverſed. Raym. 386, Tri. 32 
Car. 2. B. R. The King v. Tempeſt & ab. 

- An indictment upon this ſtatute was taken before two 
juſtices of peace only, without the ſheriff or me__ 
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-# but becauſe it appeared to be taken a month after 
the riot committed, the court held it clearly good by this 
fatute. Comb. 173. 1 W.& M. B. R. The King v. 
a" the convition of a' riot is made on this ſtature 
1pon view only, there the ſheriff or under-ſheriff muſt be 
ſent; but it is not neceſſary where the conviction 1s 

upon an In uiſition taken after the riot is ended, And 
this is the difference. Carth. 383. Trin. 8. W. 3. B. R. 
The King v. Ingram, S.P. And the reaſon of the attend- 
ance on the view is, that they may raiſe the poſſe comtatus 
to ſuppreſs the rioters, which needs not when they are 
diſperſed, the juſtices having a lawful juriſdiction. Comb, 
423. Paſch. 9 W. 3. B. R.S.C. 2 Sak. 593. S. C. 
accordingly. 12 Med. 123. Paſch. g W. 3. S. C. by 
name of the King v. Poge, Ingram & al. accordingly. 
Ld. Raym. Rep. 215. S. C. accordingly. 

An information againſt three juſtices of peace, for not 
making inquiry of a very great riot done by ſeveral per- 
ſons, in burning hedges, &c. within a month after the 
fact done : And becauſe the ſtatute ſays nothing of any 
complaint or notice being to be made, or given to them, 
it was moved by ſome, that they were bound by law to 
take notice at their peri]; but divers other juſtices were 
of a contrary opininn. /deo guazre bene the words of the 
flatute of 13 MH. 4. cap. 7. and the law. But the re- 
porter ſays, it ſeems reaſonable that notice or complaint be 
made to them ; for ſo is the ſtatute of R. 2. of forcible 
entries, whereof mention is made in this ſtatute of 13 A. 
4. cap. 7. Beſides, juſtices of affiſe are under the fame 
penalty of 1007. if ſuch riot, &c. be committed in their 
preſence ſitting in their ſeſſions, and conſequently they are 
not ſo in caſe they are abſent, and no complaint or notice 
be given to them. D. 210. 6. pl. 25, Hil. 4 Eliz. 
The attorney general v. Graſſeley & al. 

Within a month after.] See ſe. 1, of the preceding at. 
The month ſhall not be confined to 28 days, but to the 
almanack month ; per curiam. Sid. 186. pl. 9g, Paſch. 
16 Car. 2. B. R. The King v. Cuſfſens & a. Hawk. 
163, pl. 65. /. 31 ſays, It is not clearly ſettled whether 
the month within, which the juſtices of peace are confined 
to take their inquiry by force of theſe ſtatutes, muſt be 
reckoned according to the computation of a lunar or of 
a ſolar month 3 however, it ſeems to be agreed, that if 
the juſtices give their charge to the jury, and it is faid 
that if they do but award a precept for the returning of 
the jury within a lunar month, they may take the ver- 
dit afterwards; for the cauſe being regularly attached 
in them within the time preſcribed by the ſtatute ſhall be 
proſecuted, as all other cauſes ought, with ſuch conve- 
nient diſpatch as to the judges thereof ſhall ſeem proper ; 
and the ſtatute, by obliging the juſtices to make fo 
ſpeedy an inquiry, meant not to hurry them in the 
execution of it. 

Though this ſtatute be mandatory, that the inquiſition 
ſhall be taken within a month, under a penalty in the 
neighbouring juſtices, yet after the month it is ſtill diſ- 
cretionary in the juſtices to take an inquiſition, &'c. And 
that by confirydion of the laſt clauſe of this ſtatute 
(which ſays that they ſhall do execution of this at, 
In pain of 1007.) and it hath ever been the practice to 
take ſuch inquiſitions,out of ſeflions. - Carthew 384. The 
King v. Ingram, S. C. and P. Comb. 423. and the time is 

only mandatory. | 

The juſtices of peace dwelling nighe/t.]} See ſea. 4. of the 
faid att 19 Hen. 7. It is not neceſſary that the next 
Juſtices on y ſhould move a force, but all the juſtices of 
the county are bound to it: And theſe words in the ſta- 
tute, v/z. that the next juſtices, are put but for conve- 
| Niency, and the more ſpeedy execution of juſtice. Per 
Rell, Ferman and Aſh juſtices ; but Nichols J. doubted of 
this. Sty. 246. Hil. 1650. in caſe of Cu/todes, &c. v. 

aine and” Serjeant. | | 

Hawkins's Pleas of the Crown 165, 166. cap. 65. ſeet. 
45, Sc. The ſerjeant fays, that in the conftruction of 
this clauſe of this ſtatute, the following opinions have 
been. holden, 1/7, That no juſtice of peace is in danger 


of incurring the penalty thereof unleſs he dwell in the 


Mx. 


county wherein a riot happens. 2dy. That if any juſtices 
of peace, who do not dwell neareſt to the place do ac- 


tually execute the ſtatute, they excuſe all the reſt, 34, 
That if the juſtices, whoſe dwelling was neareſt at the 
time of the riot, or one of them, happen to die within the- 
month, thoſe whoſe dwelling is thereby become the 
neareſt, are bound to execute the ſtatute in the ſame man « 
ner as the others were, a4thiy, That notwithſtanding 
thoſe juſtices only, who dwell neareſt, are liable to the pe- 
nalty of the ſtatute, yet if any others on notice neglect 
to ſupply their default, they are fineable at diſcretion, 
5thly, T hat if the two juſtices, or one of them, do their 
duty in executing, or endeavouring to execute the ſtatute, 
they ſhall not incur any penalty through a default of the 
ſheriff, &c. either in refuſing to appear, or to return a 
jury, &c. G6thly, That the ſaid juſtices, &c. ſhall not 
avoid the penalty by executing the ſtatute in part only, 
as by recording a riot without committing the parties. 
7thly, That no juſtice, &c. is ſubje&t to the penalty of 
the ſtatute, on account of a petit riot, but only of ſuch 
as are notorious, and in nature of infurreftions and re- 
bellions. Brhly, That if a juſtice of peace, &c. had no 
expreſs notice given him of the riot, he ſhall be excuſed, 
unleſs it were ſo ey flagrant, that by common intend= 
ment every one dwelling near it could not but have no- 
tice thereof, grhly, "That the acquieſcence or agreement 
of the parties aggrieved is no excule to the juſtices, becauſe 
they ought, ex officio, to make the inquiry, and make pro- 
clamation whether any will give evidence for the King, 
&c. and may bind ſuch of the parties grieved, as ſhall re- 
fuſe to proſecute their complaint, to their good behaviour, 

Stat. 2 Hen. 5. /t. 1. cap. 8. ſef?. 1, If default be 
found in the faid juſtices of peace, or juſtices of afliſe 
(named in the ftatute 13 Hen. 4. cap. 7.) and the ſheriff 
or under-ſheriff of the county where ſuch riot, afſembl 
or rout, ſhall be made, touching the execution of the ſaid 
ftatute ; at the inſtance of the party grieved the King's 
commiſſion ſhall go out under his great ſeal, to inquire as 
well of the truth of the cauſe, and of the original matter, 
as of the defaults of the juſtices, ſheriff or under-ſheriff, 
to: be directed to indifferent perſons, at the nomination of 
the chancellor ; and the commiſſioners ſhall ſend into the 
Chancery the inqueſts before them taken, and the coro- 
ners ſhall make the pane! for the time that the ſheriff, 
that is ſuppoſed in default, ſhall ſtand in his office, which 
coroners ſhall return no perſons but ſuch which have 
lands to the value of 10/7, by the year; and the coroners 
ſhall return upon the perſons impanelled at the firſt day 
iflues to 205. and at the ſecond day 40 s. and at the third 
day 1005s. And at. every day after the double at leaſt ; 
and if default be found in the coroners touching the re- 
turn of ſuch perſons impanelled, or touching the return of 
iflues, every one of them ſhall pay to the King 40/7. and if 
the ſheriff be diſcharged of his office, the new ſheriff 
ſhall make the panel. And the Chancellor, as ſoon as 
he may have knowledge of ſuch riot, aſſembly or rout, 
ſhall cauſe to be ſent the King's writ to the juſtices of 
peace and to the ſheriff, that they put the ſtatute in ex- 
ecution, upon the pain contained in the ſame; and 
though ſuch writ come not to the juſtices or ſheriff, they 
ſhall not be excuſed if they make not execution of the 
ſtatute, 

Se. 2. Provided, That the juſtices and -other of- 
ficers ſhall do their offices at the King's coſts, by pay- 
ment to be made by the ſheriff by indentur2s betwixt 
the ſheriff and the juſtices and other officers; and ri- 
oters attainted of great and heinous riots ſhall haye one 
year's imprifonment, and rioters attainted of petty riots 
ſhall have impriſonment, as beſt ſhall ſeem to the King 
and his council ; and the fines of ſuch rioters ſhall be 
by the faid. juſtices increaſed, and put in greater ſums 
than they were wont to be; and the arm 5 liege people 
in the county ſhall be aſfliſtant to the juſtices, commiſ- 
fioners, ſheriff or under-ſheriff, when they ſhall be rea- 
ſonably warned, to ride with them to reſiſt ſuch riots, 
&c. upon pain of impriſonment, and to make fine and 
ranſom to the King; and bailifts of franchiſes ſhall cauſe 
to be impanelled ſufficient people, upon pain to loſe on 

ba, ; - the 
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the King 407. And like ordinances and pains ſhall hold 
place in cities, boroughs and other places which have 
Juſtices of peace. 

Stat. 2 H. 5./0. x. c. 9. . 1. of murders, manſlaugh- 
ters, robberies, batteries, afſemblies of people in great 
number in manner of infurre&tion, and other rebellious 
riots, if any perſon come into Chancery, and make com- 
plaint, that any ſuch felon or offender fly or withdraw him, 
a bill ſhall be made for the King ; and the Chancellor, after 
ſuch bill to him delivered (if he be duly informed that 
ſuch bill containeth truth) ſhall have power to make a writ 
of capias at the King's ſuit direted to the ſheriff, returna- 
ble in'Chancery at a certain dayz and if the perſons be 
taken by the ſheriff, or yield them in the Chancery, ſuch 
- perſons ſhall be put in ward, or to mainprize; and he 
ſhall ſend to inquire of ſuch offences ; and if the ſheriff 
return, that the perſons cannot be taken, and the ſame 
perſons do not yield them in the Chancery, the Chan- 
cellor ſhall cauſe to be made a writ of proclamation di- 
reted to the ſheriff, returnable in the King's Bench, 
that he make proclamation in two counties, that the per- 
ſons named in the writ ſhall come to. anſwer to the matter 
compriſed in the bill, upon pain to be convict; and in 
every ſuch writ of proclamation ſhall be contained the 
ſubſtance of the bill, and iſ they come not at the day, then 
ſhall they be convict. 

Se. 2. Provided that the ſuggeſtions of ſuch riots be 
witneſſed to the Chancellor by letters under the ſeals of 
two juſtices of peace and the ſheriff, before the writ of 
" capias be granted, in which writ the matter compriſed 
in the bill ſhall be as well expreſſed as in the writ of 
proclamation; and if ſuch cauſe happen in the-County pa- 
latine of Lancaſter, or elſewhere in. any franchiſe where 
there is a Chancellor, the Chancellor of England ſhall 
cauſe to be ſent by the King's writ to the Chancellor of 
ſuch county or franchi'e, all the ſuggeſtion in the bill 
compriſed, commanding him to make execution ; ſo always 
that the King's writ do not run out of the Chancery of 
England into ſuch county or franchiſe otherwiſe than hath 
been uſed. Made perpetual. 8 Hen. 6. c. 14. 

Stat. 8 Hen, 6. c. 14. ſect. 1. the faid ſtatute 2 Hen, 5. 
c. 9. ſhall be kept. IF 
$24, 2. Provided that it be witneſſed by two juſtices of 
peace, that the common fame runneth in the counties of 
the ſame riots, before the writ of capias be awarded. 
Provided alſo, that if ſuch caſe happen in the county. pala- 
| tine of Lancaſter, or elſewhere in a place infranchiſed, 
where there is a Chancellor, the Chancellor of ſuch county 
or place infranchiſed, after complaint to him duly made and 
witneſſed by a juſtice, or the lieutenant of a juſtice, and 
the ſheriff of ſuch counties palatine or place infranchiſed, 
ſhall have like power to award a capras, and a writ of 
proclamation, as the Chancellor of England hath. | 
Stat, 19 Hen. 7, c. 13. If any riot, rout or unlawful 

aſſembly, be committed, the ſheriff having a precept di- 
rected to him ſhall return 24 perſons dwelling within the 
ſhire, whereof every one of them ſhall have lands within 
the ſhire to the yearly value of 20 5s. of freehold, or 26s. 
84. of copyhold, or of both, to inquire of the ſaid riot, 
rout or unlawful afſembly; and he ſhall return upon 
every perſon impannelled in iflues, at the firſt day 205, 
and at the ſecond day 40s. and if default be found 

in the ſheriff for returning of other perſons, &c, | the 
"ſheriff ſhall forfeit to the | vip l. and if the riot, rout 
or unlawicl afſembly, be not found by the jury, by rea- 
ſon of any maintenance or embracery, the juſtices and 
the herift ſhall in the certificate certify the names. of the 
maintainers and embracers, with -their miſdemeanors : 
upon pain of every of the ſaid juſtices, and ſheriff or 
under-ſheriff, to forfeit 20/. if they have no reaſonable 


excuſe, which certificate ſha!l be of like force as if the | 


matter were found by verdict of twelve men; and every 
perſon proved to be a maitainer or embracer in the ſame 
ſhall forfeit to the King 20/7. and as well the maintainers 
as the embracer ſhall be committed to the ward by the diſ- 
cretion of the juſtices. | 

Stat. 1 Geo: 1. cap. 5. ſet. 1. If any perſons, to the 
number of twelve, being unlawfully aſſembled to the dil- 
turbance of the pcace, and being required by one juſtice 


K& | 
of peace, or by the ſheriff or his under ſheriff. «; 
mayor, &c. of any city, &c. by proclamation 'in the Rac 
name to diſperſe themſelves, and depart to their habit -x 
ons or lawſul bulineſs, ſhall riotouſly continue togethe * 
the ſpace of ne hour after ſuch proclamation, ſuch NE | 
tinuing together to the number aforeſai A 
— 20g prion forelaid ſhall be telony 

Sect. 2, The form of the proclamation ſhall be in 
manrer following, viz. the Juſtice of peace, &&c, ſhall 
among the rioters, or as near to them as he can ſafely 
come, command filence while proclamation is makin 
and then ſhall openly make proclamation in theſe words 


or like ; 

O UR Sovereign Lord the King chargeth and commandeth 
all perſons, being aſſembled, immediately to diſperſe them- 

ſelves, and peacecbly depart to their habitations, or t theirs 

lawful buſmeſs, upon the pains contained in the att mat: 


in the firſt year of King George, fer preventins t 
and riotous «ſſemblies, ge, for þ ing tumults 


God fave the King, 


And every ſuch juſtice, &c. on notice of ſuch unlawful 
aſſembly, 1s to relvrt to the place, and make proclamation in 
manner aforeſaid. 

Sec. 3. If ſuch perſons fo unlawfully aſſembled ſhall, 
after proclamation made, not diſperſe themſelyes within 
one hour, it ſhall be lawful for every juſtice, ſheriff, 6c, 
and every high and petty conſtable, or other peace officer, 
and for ſuch other perſons as ſhall be commanded to be 
afliſting to ſuch juſtice, &c, (who are impowered to com- 
mand all his Majeſty's ſubje&ts, of age and ability, to be 
aſſiſting) to ſeize ſuch perſons and carry them before a 
juſtice of peace; and if ſuch perſons ſhall be killed or hurt 
by reaſon of their reſiſting the perſons fo diſperſing or ſeiz- 
ing them, ſuch juſtices, &c. ſhall be indemnikied. 

Sect. 4, It any ſuch perſons fo riotouſly aflembled ſhall 
unlawfully demoliſh or pull down any church or chapel, or 
any building for religious worſhip, certifhed and regiſtered 
according to the aCt of 1 J/. & MM. cap. 18. or any dwel- 
ing ho barn, ſtable, or out-houſes, it ſhall be felony 
without benefit of clergy, 

Seat. 5. If any perion ſhall with force oppoſe, or in 
any manner wilfully hinder or hurt, any perion who 
ſhall begin to proclaim, whereby ſuch ——— ſhall 
not be made, ſuch offenders ſhall be adjudged felons 
without benefit of clergy ; and all perſons 1o unlawfully 
aſlembled to the number of twelve, to whom proclama- 
tion ought to have been made, if the ſame had not been 
hindered, ſhall, if they continue together an hour after 
ſuch hinderance knowing thereof, be adjudged felons 
without benefit of clergy. _ | 

Se, 6. If any church, chapel, &c. ſhall be demcliſhed 
wholly or in part by any perſons {o riotouſly aſſembled, the 
inhabitants of the hundred ſhall yield damages to the per- 
ſon damnified by ſuch demolition, which may be recovered 
in any. court at //:/tmin/ter againſt any two inhabitants z 
ſuch £&tion for damages to any church, &c. to be brought 
in the name of the reQor, &c. in truſt for rebuilding and 
repairing ſuch church, &c. and the judgment being given 
for the plaintiff in ſuch ation, the damage recovered ſhall, 
at the requeſt of ſuch plaintiff, &c. be levied upon the in- 
habitants, and paid to ſuch plaintiff by ſuch ways as are 
provided by 27 Eliz. c. 13. for reimburſing any money 
recovered by any party robbed; and if ſuch church, &c. 
ſhall be in any city or town, that is either a county of 
itſelf, or is not within any hundred, ſuch damages ſhall 
be recovered againſt two or more inhabitants of ſuch city 
or town. 

$e#. 7. This aQt ſhall be read at every ſeſſions and at 
every leet. ; 

$8. 8. No perſon ſhall be proſecuted for any offence 
contrary to this: aft, unleſs proſecution be commence 
within twelve months after the offence committed. 

Sea. g. Sheriffs, flewards, bailiffs of regalties, ma- 
giftrates of royal boroughs, and all inferior judges and 
magiſtrates and all high and petty conſtables, and 
other peace officers, in Scotland, ſhall have the ſame 


i. 
i 


s 


powers 


LY: 


| r putting this at in execution there, as the 
9a aP rye Favored have for the other parts of 
the kingdoM 3 and all perſons convicted of the ſaid of- 
fences in Scotland ſhall incur the pain of death, and confiſca- 
fon of moveables ; and al] proſecutions for the damages of 
any church; &c. that ſhall be demoliſhed in whole or in part 
in Scotland, by any perſons riotouſly aſſembled, ſhall be 
recovered by ſummary aCtion at the inſtance of the party 
zeprieved, his heirs, fc. againſt the county, &c. the ma- 

rates being ſummoned in the ordinary form, and the 
Fra! counties and ſtewarties called by edictal citation 
at the market croſs of the head borough of ſuch county 
or ftewarty in general, without mentioning their names. 

$8. 10. This a& ſhall extend to all places of religious 
worſhip in Scotland tolerated by law. 

Kiparia, (from ripa, a bank,) In the ſtatute of 7/2/m. 
2. c. 47. Signifies the water or river running between the 
banks, be it falt or freſh, 2 In/t. fol. 478. The word 
occurs alſo in Rot. Char, 9 E. 2. num, 12, But in the 
common tranſlation of A{agna Charta, cap. 15. Riparia 1s 
rendred a bank or river. Cowell, edit. 1727, ok 

Ripiers, (Riparii, a fiſcella qua in devehendis JH 
utuntur, in Engliſh a ripp) are thoſe that bring fiſh from 
the ſea-coaſt to the inner parts of the land. Camd. Bri, 
pag. 234. In Wales they are called treaters. Cowell, 
edit. 1727» | 

Rivagium, Rivage, riverage, a toll or duty paid to the 
King in ſome rivers, for the paſſage of boats or veſlels, 
Id. ib, 

Kiveare, To have the liberty of a river for fiſhing or 
fowling. 12. ib. $5 62 

Kivers, 4. was fined 200 /. for diverting part of 
the river Thames, by which he weakened the current of 
the river to carry barges, &c. towards London, and other 
houſes of the King upon the river; and ſuch a thing 
cannot be done without an ad quod damnum ; becauſe that 
river is a highway, and alſo it ought to be by patent of 
the King to do ſuch a thing. Noy 103. And Hawk, P. 
C. 199. ſays, It is a common nuſance to divert a navi- 
gable river in ſuch manner as here is mentioned. 

Rivers ſhall not be put in defence, but ſuch, &c. A. 
C. 9H. 3. c. 16. | 

Where ſalmon are ſhall be put in defence from Lady- 
day till Martinmas, St. We/tm. 2. 13 Ed. 1. c. 47. 

For preventing robberies on the Severn, 8 H. 6. c. 27. 

Deſtroying floodgates erected by authority of parliament, 
tranſportation, 1 Geo. 2. c. 19, f. 2. Felony with clergy, 
8 Geo. 2, c. 20, | 

Penalty on drawing floodgates, 8 Geo. 2. c. 20. /. 2. 
Aire and Calder made navigable, 10 & 117. 3. c. 19. 
The Avon made navigable to Saliſbury, 16 & 17 Car. 
2. C, 12. 

For preſerving the rivers Avon and Froome, 11 & 12 
W. 73. c. 23." 22 Geo. 2. c. 20. 


. 


For regulating the' navigation of the Avon in Warwick- | 


ſhire, 24 Geo. 2. c. 39- 

Beverly Beck made navigable, 13 Geo. 1. c. 4. 
2. c. 13. 

The? rivers Brandon and HYaveney made navigable, 24 
Geo. 2. c. 12. | | 
- The Cam made navigable, 1 Ann. ff. 2. c. 11. 

River of Canterbury made navigable, 6 H. 8. c. 17. 

Navigation of the Cloyde improved, and a light-houſe 
erected on the ifland of Lettle Cumrey, 29 Geo. 2. c. 20. 

River from Colcheſter to Wivenhoe made navigable, 9 
& 10 IF, 3. c. 19. 5 Geo. I. c. ZI. 13 Geo. 2. c. 30. 
23 Geo, 2. c. 19; 

The Dane made navigable, 7 Geo. I. c. 17. 

The Darwent in Derbyſhire made navigable, 6 Geo. 1. 
«27, \ : 

For recovering the navigation of the Dee, 11 & 12 
IW. 3. c. 24. 6 Geo. 2. c. 30. 14 Geo.2, c. 8. 17 Geo. 
2. c. 28, 26 Geo. 2. c. 35. 

The Derwent in Yorkſhire made navigable, 1 Ann. ff. 1. 
&. 20. 

The Douglas made navigable, 6 Geo. 1. 28. 

* The Dun made navigable, 12 Geo. 1. c. 38. 
I. c. 20, 6 Geo. 2. c. 9. 13 Geo. 2. Cc. 11. 
* The Eden made navigable, 8 Geo. 1. c. 14+ 
ap corporation of Exeter may break down wears, 
oL, II. 


18 Geo. 


13 Geo. 
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&c, in their river, 3x H.8. c. 4. For building a new 
wear on the Exe, 7 Far. 1. c: 8. [: 12. | | 
The le made navigable, 6 Geo, 1. c. 30: 
"The Jvel made navigable, 3o Geo. 2, c, 62: ; 
The Kennet made navigable, 7 Ges. 1. c. 8. 
2. c. 30. 24 Geo. 2. c.8. / 21. 
The Lark made navigable, 11 & 12 I. 2. ca 23. 
The Chancellor may grant commiſſions for amendment 
of the river Ley, 3 H. 6. c.5. 9 H. 6. c. 9. 
For improving the navigation of the Lee, 12 Ged. 2: 


3 Geo; 


Co 32. | 

The city of London impoweted to make the tiver Lee 
(or Ley) navigable, 13 El. « 18. 

Phe Loyne made navigable, 23 Geo. 2. c. 12. 

The Medway made navigable; 13 Geo. 2: c. 26. 

The Mercy and Irwell made navigable, 7 Geo, 1. c. 15. 

The Nar made navigable, 24 Geo. 2. c. 19. 

The Nine or Nen made navigable, 11 Geo: 1. c. 19. 
27 Geo. 2, c. 12. 29 Geo. 2. c. 69. | 

The Ouſe in Huntingdonſhire made navigable, 6 Geo. 1. 
c. 29. 

The navigation of the Ouze in Yorkſhire improved, 
23 H.8. c. 18. 13Ge.1. c. 33. 

The Rodon in Eſſex made navigable, 10 Geo, 2. c. 34. 
SOOY Brook in Lancaſhire made navigable, 28 Gee. 2. 
c. 8. 

All men ſhall have free paſſage in the Severn, 9 H. 6. 
& $5. 19 H. 7. ce. 18. 23 H.'8. c. 12. 28 H.8. c. 5: 

For preſerving the fiſh in the Severn, 20 Car, 2. c. 9. 

For preſerving of the Severn, ſee Brilſtol. 

The Stower made navigable from Maningtree to Sud- 
bury, 4 Ann. c. 15. | 

Stroudwater made navigable, 43 Geo, 2. c. 13. 

The Lord Mayor ſhall have the conſervation in the 
breaches of the Thames, 4 H. 7. c. 15. 

Nuſances in the Thames prohibited, 27 H. 8. c, 18. 

For paſſage by water from Londin to Oxfard, 3 Fac. t: 
C. 20. 

The Thames to be made navigable from Bercot to Ox- 
ford, 21 Fac. 1. c. 33. 

ExaCtions by owners'of locks upon the Thames prohis 
bited, 6 & 7 HF. 3. c. 16. 3 Geo. 2. c. 11. 24 Geo, 2, 
c. 8, /. 2. | 

F ins Dagenham breach in the Thames, 12 Ann, 
ft. 2. c.17. 7 Geo. 1. 6.20. f. 32. | 

Commiſſioners appointed for regulating the navigation 
of the Thames, 24. Geo. 2. c. 8. | 

For a ferry croſs the Thames, from Ratcliff to Rother- 
hith, 28 Geo. 2. Cc. 4. EN a | 

The Tone made navigable from Tautiton Dean to 
Bridgewater, 10 & 11 W. 3. c. 8. | | 

The Trent made navigable, 10 & 11 I, 3. c. 20. 

The Weaver made navigable, 7 Geo. 1. c. 10. 7 Geo: 
2, £&. 28, 

IWorfley Brook in Lancaſhire made navigable; -10 Geo. 2; 
c. 9. | 

The rivers Hye and Lugg made navigable, 7 & 8 //. 
3. c. 14. 13 Geo. I. Cc. 34. 

For reſtoring and maintaining the "navigation of the 
river Witham, in county of Lincoln, 2 Geo. 3. c. 32, 

Roba, Is a coat or garment. And thoſe who robas 
accipiebant of another, are accounted of his family. Puen- 
dam ex armigeris qui in obſequio erat abbatis & ad robas 
cjus, Walſingham, pag. 267. = 

Kobbery, (Robaria) Is a felonious taking away of an- 
other man's goods from his perſon or preſence againſt his 
will, putting him in fear, and of purpoſe to ſteal the 
ſame. Wefl. Symbol. part 2. tit. *Indiftments, ſeft. 60; 
And this offence was called robbery, either becauſe they 
bereaved the true man of ſome of his robes or garments, 
or becauſe his money or goods were taken out of ſome _ 
part of his garment or robe about his perſon. Co, 3 L 4 
cap. 16, This is ſometimes called violent theft, I: 
Symbol. ibid. which is felony of two-pence, Kitchin, fal. 
16. and 22. Lib. Af}. 39. See Skene de verborum ſignif. 
verb. Reif, and Cromp. Fuftice of Peace, fel. 30. 

Robbery is a felony by the Common law, committed 
by a violent affault upon the perſon of another, by put- 
ting him in fear, and taking from his perſon his money, 


or other goods of any value whatloever. 3 [»/t. 68. c. 16. 
fv 1. What 


KB 


t. IVhat is or amounts to a robbery in reſpeft of the man- 
ner, or perſon from whom any thing 7s taken. 


2. Of raiſmg hue and cry, and what kind of |robbery ut 
muſ! be, to make the hundred chargeable. | 


3: On what day, or time of the day, the robbery muſt be 


committed, to make the hundred chargeable. 


4. IVha is to bring the ation, and make oath of the rob- 
bery ; and of the netice to be given thereof. 


5, Before whom the cath muſt be taken, and where the 
party muft give bond for payment of co/ts, in onſe he does not 
prevail. 

6. At what time the ation js to be brought 3 what evi- 
dence will maintain it 3 and what fhall excuſe the hundred. 


How the money is to be levied, and each hundreder to 


comtribite to the charges. 


1. TIVhat is or amounts to a robbery in reſpec? of the man- 
ner, or perſon from whom any thing 1s taken, 


The circumſtance of putting one in fear makes the 
difference between a robber-and a cut-purle ; both take it 
from the perſon, but this takes it clam et ſecrete without 
aſſault or putting in fear, and the robber by violent aſſault 
and putting in fear. 3 In/?. 68. cap. 16. 


| Wherever a perion aflaults another with ſuch circum- 


\ ſlances of terror as to put him into fear, and cauſes him, 


by reaſon of ſuch fear, to part with his money, the ta- 
king thereof is adjudged robbery, whether. there were 
any weapon drawn or not, or whether the perſon allaulted 
Jelivered his money upon the other's command, 'or after- 
wards gave it him upon his ceaſing to uſe force, and beg- 
ging an alms; for he was put into fear by his aſlault, and 
vives him his money to get rid of him. Hawk. Pl. C. 96, 


| 97+ cap. 34. ſect. 9. 


In the caſe of Macdaniel and others, at the O!d Bailey 
ſefions in December 1755, Stephen Macdaniel, Jobn Ber- 
ry, James Egan and James Salmon, were indicted as ac- 
ceſſaries before, to a robbery committed by Peter Kelly 
and John Ellis on the perſon of the ſaid Fames Salmon, 
'The- jury found a ſpecial verdict, that Kelly and Ellis 
were convicted of the ſaid robbery ; that before the rob- 
bery, all the priſoners and one Thomas Blee, in order to 
mrocure themſelves the rewards given by a&t of parlia- 
ment for apprehending robbers, did meet at the Bell 1nn 
in Holborn, and agreed that the ſaid Bleze ſhould procure 
two perſons to commit a robbery on the priſoner Sal- 
mn 3 that for that purpote they contrived that Blee ſhould 
inform the perſon {o to be procured that he would affiſt 
them in ſtealing fome linen in the pariſh of St, Paul 
Depiford ; that in purſuance of this agreement, and with 
the privity of all the priſoners, the ſaid Blee did procure 
Ellis and Kelly to go with him to Deptford in order to 
{teal linen, but did not at any time before the robbery 
inform them of the intended robbery ; that they went 
witiz Blee to Deptford, and the priſoner Salmon being like- 
wiſe waiting there in purſuance of the agreement, they 
robbed him of the money and goods mentioned in the 
indiciment : They further fiad, that none of the priſon- 
ers had any converſation with Ellis and Kelly, previous to 
the robbery, but that Macdanzel, Egan and Berry ſaw 
them and approved of them as proper for the purpoſe of 
robbing Salmon. This was argued before all the judges ; 
who were unanimouſly of opinion, that ſuppoſing a rob- 
bery to have been eommitted, all the priſoners were 
alley as acceſſaries before, except Salmon who could not 


be acceſſary to the robbing of himſelf; but foraſmuch- 


as the goods were taken from Sa/men in purſuance of the 
agreement beforementioned, they were of opinion that 
in legal conſtruction he was not robbed at all, ſince it is 
of the eſſence of robbery, that the goods be taken againſt 
the will of the owner; although the circumſtance of 
putting in fear is perhaps not neceſſary to be inſerted in 
the indictment, at leaſt it need not to be ſtrictly proved ; 
for if a man is knocked down without any previous warn- 
ing, and thereby rendered inſenhble, or if he manſully 
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reſiſts and is overpowered without being under 


at all, it is not the leſs robbery vu on any feaf 
th 
ind the pines we On 


But afterwards an inditment was found a9; 
and proſecuted at the expence of the crown SI re 
ſentation of the Judges, for a conſpiracy ; in which the 
principal facts found by the ſpecial Jury in the robbery bill 
were charged. On this inditment they were a = 


victed ; and the court gave judgment, that be 


ſet in and upon the pillory twice ; tha 
mitted for ſeven years i” Mobery . One > ory Foes 
loſt his life in the pillory, through the reſentment "|, yu 
populace. And on that account, the others did not 
ſtand a ſecond time. But they were all in Newgate ver 
cloſely confined in purſuance of their ſentence, Fil 
I2I. | ; 
The words of the inditment, wviolenter & | ; 
muſt be underſtood that there is an aQual is Fry 


them, 


| and a taking in law, and that may be when a thief re- 


ceives, &c, For example: If thieves rob a true man, 
taking; and by means of death compel him to ſwear 
upon A book to fetch them a greater ſum, which he does 
and delivers it to them, which they receive, this is a ta- 
king in law by them, and adjudged robbery ; for fear 
made him to take the oath, and the oath and fear con- 
tinuing, made him bring the money, which amounts to 
a taking in law; and in this cafe there needs no ſpecial 
indictment, but the general indictment (Pusod violenter 
& felonice cepit ) is ſufficient. And (o it is, it at the firſt 
the true man for fear delivers his purſe, &, to the thief, 
3 inſt. 68. cap. 16. 

Serjeant Hawkins ſays, it ſeems clear that he who re- 
ceives my. money by my delivery, either whilſt Þ am 
under the terror of his aſſault, or afterwards while I 
think myſelf bound in conſcience to give it him by an 
oath to that purpoſe, which in my fear I was compelled 
by him to take, may in the eye of the law, as properly 
be ſaid to take it from me, as he who actually takes it 
out of my pocket with his own hands. Hawk, Pl. C. 
g6. cap. 34. ſed. 4. | 

This word (cepit) neceſſarily implies that the thief 
"mult be in poſleffion of the thing ſtolen. For example : 
If the bag or purſe of the true man be faſtened to his 
girdle, &c. and the thief, the more eaſily to take the 
bag or purſe, cuts the girdle, whereby the bag or purſe 
falls to the ground, this is no taking ; for the thief had 
never any poſleſſion thereof, & fic de fimilibus : But if 
the thief takes up the bag or purſe, and in ſtriving had 
let it fall, and never took it again, this had been a ta- 
king, becauſe he had it in his poſſeſſion ;z for the conti- 
nuance of his poſſeſſion is not required by law. 3 /»/t. 
69. c. 16. S. P. Hawk. Pl. C, 96. c. 34. ſed. 6. But 
though he is not guilty of robbery, he is highly puniſhable 
by fine and impriſonment, &c, for ſo enormous a breach 
of the peace, 

The words of the indictment are (a perſona) &c, It 
the true man, ſeeking to eſcape for the ſafeguard of his 
money, caſts it into a buſh, which the thief perceiving; 
takes it: This is a taking in law from the perſon, be- 
cauſe it is done at one time. 3 nfl. 69. cap. 16. S. P. 
And ſo if he drives my cattle in my preſence out of my 
paſture, or takes my hat which fell from my head, he 
may be indicted as having taken things from my perſon. 
Hawk. Pl. C. 96. cap. 34. ſea. 8. 

If the true man had caſt off his ſurcoat, or other up- 
permoſt garment, and the ſame Jying in his preſence, 2 
thief. aſſaults him, &c. and takes the ſurcoat, this is rob- 
bery ; for that which is taken in his preſence, is in law 
taken from his perſon. 3 nfl. 69. cap. 16. And fo It 
is of the horſe of a true man, which ſtands by him ; Et 
fic de fimilibus. 3 Infl. 69. cap. 16. | ; 

Upon not guilty being pleaded to an indiftment the evi- 
dence was, that P. and ©. met I. S$. and I. T. in the 
highway, where they endeavoured to rob them, and for 
that purpoſe drew their ſwords and offered to ſtrike them, 


him, and J/. T. went another way, and .9, followed and 


robbed him out of fight or heating of P, And it Kr 
e 


and finding but little about him, take it, this is an aQual - 


thereupon H}. 8. rode away one way, and P. purſue@ 
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K © DB 
at P, was as principal, and committed the robbery, 
x Gaya lags, * And. 116. pl. 161. Hill. 26 Eliz. 
Pudſey's caſe. MRIHS OLE <> P12 

In ſome caſes, a man may be ſaid to rob me, where in 
ruth he never atually had any of my goods in his poſ- 
fon ; as where I am robbed by ſeveral in one gang, and 
one of them takes my money, in which caſe, in judgment 
of law, every one of the company ſhall be ſaid to take it, 
:1 reſpe&t of that encouragement which they give to an- 
other thro? the hopes of mutual affiſtance in their enter- 
prize : Nay, though they miſs of their firſt intended prize, 
and one of them afterwards rides from the reſt, and robs 
a third perſon in the ſame highway, without their know- 
ledge, out of their view, and then returns to them, al] 
are guilty of robbery ; for they came together with an 
intent to rob, and' to aflift one another in ſo doing Hawk, 
Pl. C. 96. cap. 34+ feet. 7. w : ; 

If a carrier's man or ſon conſpire. to rob him, and do it 
accordingly, the carrier not being privy to it, he may ſue 
the hundred on the ſtatute of Y/inton ; but the conſpiracy 
may be given in evidence in mitigation of damages ; per 
Roll Ch. J. Style.427. Mich. 1654. Matthew'v. The 
hundred of Godalmin, 

If a man-ſervant be robbed of his maſter's goods in his 
maſter's ſight, this ſhall be taken for a robbing of the 
maſter. Style 156. Adich. 1649. per Rell Ch. J. in 
Wright's cale. | | 

If one caſts away his goods to ſave them from a robber, 
and the robber takes them up, and carries them away, 
this is a robbery done to his perſon ; per Roll Ch. J. Sty. 
156. Mich. 1649. Wright's caſe. 

Taking cattle from 4. which he is driving on the 
highway, is a taking from his perſon, and fo a robbery ; 
ter Powell juſtice ; Quod non fuit negatum. 2 Salk. 641. 
Green VU, Goddard, | 


2, Of raiſing hue and cry, and what kind of robbery Fr, 
muſt be, to make the hundred chargeable, 


The levying of hue and cry is injoined by ſeveral acts 
of parliament, and to this purpoſe it is enacted by /Ye/im. 
1, cap. 9. 4 That all be ready and apparelJed ' at the 
ſummons of the ſheriff, and a cry de pars, to purſue and 
arreſt felons, as well within franchiſes as without 3 and 
if they do it not, and be thereof attaint, /z roy prendra a 
eux grevement, they are to be indicted, and fined for the 
negle.” | wg 

hough ſome imagined that hue and cry was ground- 
ed on this ſtatute z yet Lord Coke ſays, That it was uſed 
long before, as appears even by this ſtatute, which in- 
ſtead of introducing a new law, inforces obedience to that 
which was founded on the ancient laws of the realm. 
2 Inſt. 171. 
the ſtatute of 4 £4. r. De officio coronator:s, hue and 
cry ſhall be levied for all murders, burglaries, men ſlain, 
or in peril to be lain, as other where is uſed in England ; 
and all ſhall follow the hue and ſteps as near as they can; 
and he that does not, and is convicted thereof, ſhall be 
attached to be before the juſtices in Eyre. 

By the flatute of Winton, or 13 Ed. 1. ff. 2. c. 1. it 
is enaQed, 4 That from thenceforth every country ſhall 
be ſo well kept,, that immediately upon robberies and 
felonies committed freſh ſuit ſhall be made from town to 
town, and from country to country.” And cp. 2. of 
the ſaid ftatute, If the country will not anſwer for the 
bodies of ſuch manner of offenders, the pain ſhall be 
ſuch, that every country, that - is to wit, the people 
dwelling in the country, ſhall be anſwerable for the rob- 

ries done, and alſo the damages ; fo that the whole hun- 
dred where the robbery ſhall be done, with the franchiſes, 
being within the precint of the ſame hundred, ſhall be 
anſwerable for the robberies done : And if the robbery 
be done within the diviſion of two hundreds, both the 
hundreds, and the franchiſes within them ſhall be anſwer- 


able: And after that the felony or robbery is done, the | 


country ſhall have no longer-ſpace. than half a year, with- 
in which half year it ſhall behove them to agree for the 
rodbery or offence, or elſe that they will anſwer for the 
bodies of the offenders. | 


L005. 
The ſpace of half a year] Lord Coke ſays, That this 


0 

ſtatute exprelsly gives half a year; and not forty days, 
as mentioned in ar edition of the Statutes then lately 
publiſhed ; but that the forty days are given by the ſtat, 
28 Ed. 3. c. 11. 2 Infl. 569, — But in 3 Lev. 350. it is 
ſaid, that upon ſearch of the parliament roll it appears, 
that the ſtatute of //inton gives only forty days to the 
country, and that the ſtatute 28 Bd. 3. is but a confirma- 
tion thereof ; and accordingly it was adjudged, where the 
plaintiff brought an aRtion on the ſtatute of JYinton, and 
declared that he was robbed, and none of the robbers 
taken within forty days, according to the ſaid Ratute z 
and with this the modern precedents agree, as Raft. Ent. 
oy or Ent. 351. Hern. 215. Theſ. Brev. 141. 2 
at. J7O. | 

The {tatiite of 7/7nton gives the ation againſt the hun- 
dred ; but by ſubſequent ſtatutes, ſuch as 27 Zhiz. cap. 17s 
8 Geo, 2, cap. 16, ſeveral alterations and additions have 
made therein, which we ſhall conſider under the follow- 
ing heads. | | 

It ſeems to be admitted, that no kind of robbery will 
make the hundred liable, but that which is done openly, and 
with force and violence; and that therefore the private 
ſtealing, or taking any thing from the party does not come 
within the flatutes which make the hundred liable, becauſe 
the hundred is not liable becauſe they did not prevent the 
robbery, but becauſe they did not apprehend the robbers, 
which in private felonies, and of which they had no no- 
tice, it would be difficult, if not impoſſible, for them to 
do. 7 Cr:6, 7. 2 Salk. 614. 

Alſo it hath been adjudged, and is admitted in all the 
books- which" ſpeak of this matter, that a robbery in a 
houſe, whether it be by day 'or by night, does not make 
the hundred liable : The reaſons whereof are, that every 


| man's houſe is in law eſteemed his caftle, which he him- 


ſelf is obliged to defend, and into which no man can en- 
ter, to ſee what is doing there, without his leave ; alſo be- 
ing done in a houſe, the inhabitants of the hundred can= 


| not be preſumed to have notice of it, ſo as to be able to 


apprehend the offenders. 7 Co. 6. a. Sendil's caſe. | 

But if a perfon be affaulted in the highway, and car- 
ried into a houſe, and there robbed, it ſeems the hundred 
ſhall be liable ; for otherwiſe the proviſion made by the 
ſtatute would be eluded. 1 $S:4. 263. and ſee 1 SaH. 614. 
Fareſl. 157. | | 

Alſo it doth not ſeem neceflary, that the robbery ſhould 
be committed in the highway, nor alleged to have been ſo 
by the plaintiff in his declaration. Fareſl. 159. may be in 
a private way, 'may be in a coppice ; and in both caſes the 
hundred ſhall be chargeable. 2 Salk. 614. 

Therefore where upon the ftatute of hue and cry the 
plaintiff declared, guod quedam perſone ignote, &c. apud 


quendam locum ex Auſtrali parte cujuſdam janue, vocat” 


Fair-milegate, infra parochiam, &c. vi & armis aſſaulted 
him, and robbed him of ſo mwuch money, and there being 
a verdict for the plaintiff, it was moved in arreſt, that apud 
quendam lcum might be meant of a robbery committed 
in a houſe, garden or wood, for which the hundred is 
not liable, being only obliged to guard the highways : 
But it was held, that the declaration was good, eſpecially 
after verdi&, becauſe it muſt be intended that this was 
eiven in evidence, otherwiſe the plaintiff would have 
been nonſuited : Alſo the court held, that without the help 
of a verdia, this declaration had been good, and that it 
was not neceſſary for the plaintiff to allege, that the rob- 
bery was committed on the highway, more than that it 
was committed by day, and not by night, and that all the 
ancient precedents were accordingly. Carth. 71. 

Med. 258. 1 Show. 60. Comb. 150. S. C. adjudged be- 
tween Young and the inhabitants of the hundred of To//- 


comb. | 


3. On what day, or time of the day, the robbery muft be 
committed ; and what hundred fhall be liable. 


It hath been reſolved by three judges againſt one, 
that a robbery on the ſabbath day ſhould charge the hun- 
dred, and that the purſuing of robbers who violate the 


ſabbath, was ſo far from being a profanation of that day's 
tat 


vu 
p 0 
F 
P r 
” 
it 
.» 
F, 
* 
| 
- 
S 
. 
% 
#: 
$ 
: : 
4 
"* fl 
R 
o 
F 
- 

4 { 
WM 

| 3 
: 

_ Fe: 
-* 
= 
= 

' 
& i 
g 2 
} <4 
1 F 
by 
4 [- 
{ 4 
A < 
wz. 
= 4 n 
*8 
2 
« 
3 
0 y 
-. 
P 'T 
3 
b P Jl 
+ 
O72 
_— 
21 
_— 
: 5 
e '0 
.* 
T3: 
Os 
GA 
4 
be 
= 
- il k # 

\ ' a 
re. 
__ 
$$: ' 

ka 
4 r 
, v 

: 

/ L T4 
4 

Pa 
| % - +» 
== 

| Ks. t 
- 8 

" 
F 45 
. .. 
» 
'Y [7 
c 
We |: 
1-0 
Ct , " 
U 9 
, - 
Li W | 
t $+:4 
o «4 
"ODERS 
" - 
4 LF. 
4 'y . 
| l 
s { j 
= 
l - Fmt 
”7 
WA 
4G» 
Wo 
4) 
£ 
0 5} 
FE 
FO! 
(] 
4 + 
s Fil 
ad TT 
= 1 
EH 
1 
\ by $Y.* 
« Pp 
4 i 
bs 
Er 
: \N 
» Wn 
px 
T 
= 
4:37 
F; 12 
3'Þ? 
- { 
3 7 
» 4% 
4 J 
ul þ © 
bv 3 Tis 
i 
b 6. 
© 
w_ 
+K5 
7 FURY 


- 
ue = TE Io IR ear otogproe, ian eerie como fpupr nr woot nr WS 5i-,4 ee ee "54x 
an - — ME TR os - 


ETEAMZ INE ad - PIIRIG 
FEY _ 0 
"RY _ romngy # p ——— 7 
bf 
— _ PEE Art 4 2s - 
Po — NYE nate. to, | BB > > — 
rs Netw, =3 : 
_ amen, 5 


220 


ow » 
Fo ow bo - _—— 
wm Owe -- 
ww Y ed 4 -, 3 
AE - 
| be! —-z 
en. bo 
nn normey— vi vr 


I, 2 3 rudy aro Ort es <and-o 


__ 


F ” 
OI aca oy " _—— ” - 4 ERS. = 


>) A Se SR IE als Eo bt oe -. 


A "eV Ae ”, 
ole DT roo, 0 aA >. wo 4 


bn kb. cen *; oo 

=y S._ % 
RE TT ET TT 
REYES = 


- worn oM 
pt Edt: 


EE: 


CER ES 7 


74 Br 


er 4 om” 
ru any 
Wo. Og 


TV ERTIES aire i - - 


Jo OOSen VIE FBS IV SUR eo rs. ot mann ade, 1 10 


Ri © B: 


that it was a work of charity and juſtice; alſo that ſe- 
veral perſons, ſuch as phyſicians, chirurgeons, midwives, 
&c, were neceſſitated to travel on that day, and it was 
but reaſonable but they ſhould be protected in their jour- 
ney. Cro. Fac. 496. Waite verſus The hundred of Rn: 
x Brown 156. S. P. admitted, | 


But now by the 29 Car. 2. tp. 7. par. 5. it is en-) 


aQed, ** That if any perſon or perions whatſoever, which 
ſhall travel upon the Lord's day, -ſhall be then robbed, 
that no hundred or the inhabitants thereof, ſhall be 
charged with or anſwerable for, any robbery ſo ,com- 
mitted ; but the perſon or ' perſons ſo robbed, ſhall be 
barred from bringing any ation for the ſaid robbery, any 
law to the contrary notwithſtanding, Nevertheleſs the 
inhabitants of the counties and hundreds (after notice of 
any ſuch robbery to them, or ſome of them given, or 
after hue and cry for the ſame brought.) ſhall make or 
cauſe to be made freſh ſuit and purſuit after the offen- 
ders, with horſemen and footmen, as by the 27 Eliz. 1s 


| provided ; upon pain of forfeiting to the King's Majeſty, 


his heirs and ſucceſſors, as much money as might have been 


+ recovered againſt the hundred by the party robbed, if this 


law had not been made. | 

It is clearly agreed, that for a r6bbery committed in 
the night the hundred is not chargeable, becauſe they can- 
not be preſumed to have notice thereof, ſo as to be able 
to apprehend the robbers. 7 Co. 6 b, Milborne's caſe. 
2 Inſt. 569. 

But yet it is not neceſſary that the robbery ſhould be 
committed after ſun-riſe, and before ſun-ſet, and that 
therefore if there be as much day-light at the time that 
a man's countenance might be diſcerned thereby, though 
it be before ſun-riſe or after ſun-ſet, the hundred ſhall 
liable.” 7 Co. 6. a. A/bpole's caſe. Cro. Fac, 106, 1 
And. 158. 1 Leon. 57. | Savil 33. | 

| Allo it is not neceſlary for the plaintiff to allege in his 
declaration, that the robbery was committed in the day- 
time, and not in the night : But it ſeems, that if upon 
the evidence it turns out to have been committed in the 


night, he cannot have a verdict. Carth. 71. Comb. 150. 


3 Med. 258. 1 Shaw. 60. S. P, admitted. 

Alfo it hath been held, that if robbers drive or oblige 
the waggoner to drive his waggon from the highway by 
day, but do not rob or take any thing till night, that yet 
this is a robbery in the day-time ſo as to charge the hun- 
dred. Sid. 263. Fareſl. 159. 

By the ſtatute of Yinche/ter it is enated, © That if the 
robbery be done within the diviſion of two hundreds, both 


the hundreds and the franchiſes within them ſhall be an- 


ſwerable. | 
If robbers affault a perſon with an intent to rob him 

in one hundred,' and he eſcapes and flies into another, 

whither he is purſued by the robbers, and there robbed, 


\ the laſt hundred ſhall be liable. Hutton 125. Dean's caſe. 


er cur”, : 

F So where by ſpecial verdict it was found, that the 
plaintiff was travelling in the highway in the hundred of 
A. where he was ſet upon and carried into the hundred of 
B. and robbed in a copſe in the highway of this hundred ; 
it was adjudged that the hundred of B. ſhould be liable, 
for that there the robbery was committed, and not before. 
2 Salk. 614. Fareſl. 157. S. C. Cowper v. The Hundred 
of Baſingſtoke. 

If one be taken in the hundred of 4. and carricd into 
the hundred of B. into a houſe there, viz. a manſion- 
houſe, and robbed, or taken in the day-time in 4. and 
carried to B. and there robbed in the night, it is faid 
that there is no remedy againſt either hundred ; theſe caſes 
not being provided for by the ſtatute. 2 Salk, 615. 

By the 27 El:z. cap. 13. par. 2. Reciting that the in- 
habitants of hundreds do not proſecute the hue and cr 
brought to them, becauſe thoſe hundreds only are liable in 
which the robberies have been committed, it is enacted, 
«« That the inhabitants and reſiants of every or any ſuch 


hundred (with the franchiſes within the precinct thereof, ) 


wherein negligence, fault or defe&t of purſuit and freſh 
ſuit after hue and cry made ſhall happen to be, ſhall 
anſwer and ſatisfy the one moiety or half of all and every 


ſuch ſum or ſums of money and damages, as thall be re- !/hire, in coming to Londen with his ſeryant, they left the 


y | all which matter being found on a ſpecial verdict, it 


R O B- | 
covered or had againſt or of the ſaid h i 
franchiſes therein, in which any or fo Taye 
at any time hereafter be committed or done ; and "ts , 
lame moiety ſhall and may be recovered by aQion of 4 ri 
bill, plaint, or information in any of the Queen's Mz; b 
Nl s Courts of record at eftmin/ter, by and-in the ha, 
the clerk of the peace for the time being, of or in whe 
fuch county within this realm, where any ſuch robe 
and recovery by the party or parties robbed ſhall be wich 
out naming the chriſtian name or ſurnam f 1 
clerk of the peace ; which moiety ſo reco 


vered 
to the only uſe and behoof of the inhabitants of _ 
hundred where any ſuch robbery: or felony ſhall be com- 


mitted or done,” * 


4. Who is to bring the aftion, and mate oath 
ry 3 and of the notice to be given thereof. tu 
IF a ſervant be robbed, in the abſence of his maſter, of 
his maſter's money, it is clear that the maſter may aig. 


tain an action for it againſt the hundred, but then the ſer- . 


vant muſt make oath that he knew not any of the rob- 
bars. 7 Cro. Car. 37. Raymond v. Hundr of Oking ad- 
udged. 

Allo the ſervant being robbed in his maſter's abſence 
may himſelf maintain an action againſt the hundred, and 
may declare that he was poſleſſed ut de bonis ſuis propriis 
&c. And though the jury find that he was robbed of 
his maſter's money, yet ſhall he recover ; for the ſervant 
is poſleſſed ut de bonts ſuts propriis, againſt all, and in re- 
ſpect of all, but him that hath the very right. 2 Salk. 
613. 4+ 4 Mod. 303. Comb. 263. S. C. Combs v, The 
Hundred of Bradley, S. C. 1 Sid. 45, 

The ſervant being robbed may bring an aQion againſt 
the hundred: And though the jury find that part of the 
_ belonged to the maſter, and part to the ſervaat, 
yet ſhall he recover for the whole. 1 Brown. 155. 3 
Med. 289. S. C. cited, 

If a ſervant be robbed in the preſence of the maſter, the 
maſter muſt ſue ; and the oath of the maſter is ſufficient, 
2 Salk, 613. per cur, | | 


By ſpecial verdi& it was found, that the plaintiff ſent 


bis ſervant to Smithfield | market with fat cattle, where 


he ſold them for 108 /. and ſealed up 106. in four bags, 


and delivered them to F. S. a quaker, who travelled | 


with him towards home, and they were both robbed ; 
and the ſervant made oath of the robbery, according to 
the ſtatute; but that the quaker refuſed to be ſworn 3 
and in an aCtion brought by the maſter it was held, that 
as to the 40 s. taken | 29 the ſervant he ſhould recover ; 
but that as to the 106 7, taken from the quaker, he could 
not, for want of an oath according to the ſtatute ; and 
that the oath being injoined merely for the benefit of the 
hundred, - who were oppreſſed by pretended robberies, the 
court could not depart from the expreſs words of the ſta- 
tute. Carth. 145. 2 Salk. 613, 1 Show. 94. 3 Mod. 
287. S. C, Afhcomb v. The Hundred of Elthorn. 


ut it ſeems, the ſervant who delivered the 106/. to 


the quaker, and was preſent at the robbery, might main- 
tain an aftion in his own name for all the money ; and 
that his own oath would be ſufficient ; and that he might 
declare upon the taking away the money from the quaker 
as his ſervant, who in- truth was ſo for this time. Garth. 
146. per Holt Ch, ]J. 
One Fones and his wife and ſervant, travelling to-- 
jutber, were all robbed of his money,. and. Fores alone 
rought the action for the whole money againſt the hun- 
dred, as well for what was taken from his wife and fer- 
vant as from his own perſon, and he alone, with- 
out his wife or ſervant, made oath of the robbery ; 


was adjudged that his oath alone was ſufficient within the 
intent of the ſtatute ; and although it was further found, 
that the ſervant of Fones who was robbed with his maſter, 
knew one of the robbers whoſe name was Lene; yet 705 
had his Judgment. Carth. 146. Fones v. Hundred of Brom- 
ley cited. | 


So where -one Bird a laceman of Colliton in Devan- 


uſual 


e of the faid 
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«(ual great road between Brentford and Hammerſmith, and 
:ode through a by-lane near Serjeant Maynard's houſe, to 
avoid the duſt, and in that lane the ſervant was robbed, 
in the preſence of his maſter, of a box of Jace which 
was bchind him on the back of the horſe, to the value 
of 12001. and Bird the maſter alone made oath of the 
robbery, and brought the action ; and by the opinion of 
the Ch. J- ZHolt the oath of the maſter was ſufficient, 
becauſe being preſent, the goods were in his poſleſſion ; 
for the poſicfſion of the ſervant in the preſence of his 
maſter, is the maſter's poſſeſſion ; and in this caſe Bird 
recovered 1000/. and had execution. Carth, 147. 
Bird v. The Hundred of Offulflone cited, 

If A. and B. travelling together are robbed of a ſum 
of money, to which they are both jointly intitled, they 
may both join in action againſt the hundred ; /ecus if they 
had ſeparate and diſtinCt intereſts. Dyer 370. a. pl. 59. 

By ſtatute 27 £liz. cap. 13. par. 11. it is enacted, 
That no perſon or” perſons that thall happen to be robbed 
ſhall have or maintain any action, or take any benefit of 
the ſtatutes which make the hundred liable, except the 
ſame perſon and perſons ſo robbed ſhall, with as much 
convenient ſpeed as may be, give notice and intelligence 
of the ſaid felony or robbery ſo committed unto ſome of 
the inhabitants of ſome town, village or hamlet, near 
unto the place where any ſuch robbery ſhall be com- 
mitted, 

In the conſtruction of this clauſe of the ſtatute it hath 
been holden, | 

That if a perſon be robbed in a highway in diriſss 
hundredorum, he need not give notice to the inhabitants 
of each hundred, but notice to either of them is ſuffici- 
ent. Cro., Fac. 675. : Fefter v. The hundred of Specknor 
and Iſleworth, adjudged. | 

That alleging notice to have been given at a village 
near to where the robbery was committed is ſufficient, 
though ſuch village happens to be in a different county ; 
for that ſtrangers are not obliged to take notice of the 
diviſion of countics. Cro, Car. 41. adjudged, or in a 
different hundred, Cro. Gar. 379. adjudged. 

That though it be the beſt courſe to allege, that no- 
tice was given at the place where the robbery was com- 
mitted, or at ſome village near the place, yet that notice 
near the hundred, or near the diviſion of the hundreds 
where the robbery was committed, is ſufficient; and 
that this ſha]l not be intended the moſt remote part of 
the hundred, eſpecially after a verdict, Cro. Car, 41. 
adjudged, | 

If ſeveral perſons are in company at the time of the 
robbery, it is ſaid, that notice given by any one of 
them is ſufficient. 1 Show, 94. 

It hath been reſolved, that though the notice given be 
hve miles from the place where the robbery was com- 
mitted, that it is ſufficient ; the reaſon whereof is, be- 
cauſe that the party, who is a ſtranger to the country, 
cannot have conuzance of the neareſt place or town. 
March 11, Sir Fohn Compton's caſe. 

Alſo if the party robbed give notice with as much con- 
venient ſpeed as [may be,- though he be otherwiſe remiſs 
In not purſuing the robbers, or refuſes to lend ,his horſe 
for that purpoſe, yet ſhall he not loſe his ation for this, 
nor the hundred be excuſed. MAfarch 11. 2 Leon, 82, 
d. P. agreed per cur? | 

And now by the 8 Geo. 2. cap. 16. ſed. 1. it is fur- 
ther enacted, ©* That no perſon ſhall have or maintain 
any aCtion againſt any hundred, or take any benefit by 
virtue of the ſtatutes of Y/inton, or 27 Eliz, or either 
of them, unleſs he, ſhe or they ſhal], over and beſides 
the notice already required by the laſt of the above-men- 
tioned ſtatutes to be given of any robbery, with as much 
convenient ſpeed as may be, after any robbery on him, 
her or them committed, give notice thereof to one of the 
conſtables of the hundred, or to ſome conſtable, borſ- 
holder, headborough, or tithingman of ſome town, pa- 
riſh, village, hamlet or tithing, near unto the place 
where {uch robbery ſhall happen, or ſhall leave notice in 
writing of ſuch robbery at the dwelling houſe of ſuch 
conſtable, £7. deſcribing in ſuch notice to be given or left 


as aforeſaid, ſo far as the nature and circumſtances of the 
Vor, II, | 
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caſe will admit, the felon or felons; and the time atid 
place of the robbery, and alſo ſhall, within the ſpace of 
twenty days next after the robbery committed, cauſe 
publick notice to be given thereof in the London Gazette, 
therein likewiſe deſcribing, ſo far as the nature and cir- 
cumſtances of the caſe will admit, the felon or felons, 
and the time and place of ſuch robbery, together with 


the goods and effeCts, wihcreof he, ſhe or they was or 
were robbed,” | 


$5. Before whom the oath mufl be taken, and where the party 
muſt grve bond for payment of c:/ts, in caſe he does nat prevail, 


By the 27 Eliz. c. 13. par. 11. it is enacted, © That 
the party robbed ſhall not have any ation, except he or 
they ſhall firſt, within twenty days next before ſuch ac- 
tion to be brought, be examined upon his or their cor- 
poral oath, to be taken before ſome juſtice of the peace 
of the county where the robbery was committed, inha- 
biting within the ſaid hundred where the robbery was com< 
mitted, or near unto the ſame, whether he or they do 
know the parties that committed the ſaid robbery, or 
any of them; and if upon examination, it be confeſſed, 
that he or they know the parties that committed the 
ſaid robbery, or any of them, that then he or they fo 
confefling {hall, before the ſaid ation be commenced or 
brought, enter into ſufficient bond by recognizance be- 
fore the ſaid juſtice before whom the ſaid examination is 
had, effeCtually to proſecute the ſame perſon and perſons 
ſo known to (Eons, committed the ſaid robbery, by in- 
dictment or otherwiſe, according to the due courſe of 
the law of this realm,” | 

In the conſtruction of this clauſe of the ſtatute, the 
following points have been holden; 

That if the party does not know the robbers at the 
time of the robbery committed, though he happens to 
know them afterwards, it is not material. March 1t. 

' It was holden by three judges againſt one, that the 
party's ſwearing that he did not know the robbers, ,with - 
out adding, nor any of them, is not ſufficient ; becauſe 
not purſuant to the ſtatute, and becauſe on ſuch equivo- 
cal oath the party cannot be puniſhed for perjury. Noy 
21. Bateman's caſe. 3 Lev. 328. S, P, os 

It hath been adjudged, that the oath may be taken be- 
fore a juſtice of the county, though not in the county 
at the time of adminiſtering it ; as where a robbery was 
committed in Berks, and*a juſtice of that county reſi- 
ding in London, the party was ſworn before him accor- 
ding to the ſtatute in London, and it was held ſufficient ; 
for the juſtice as only as a miniſterial officer, and as ap- 
pointed by the ſtatute, and not in a judicial capacity as a 
juſtice of the peace. 1 Fones 239. Helier v. The hun- 
dred of Benhurſt. | | 
| Tf in an action on the ſtatute of the hue and cry it be al- 
leged, that the oath was taken before a juſtice of peace 
of Yorkſhire, this will be ſufficient, although objeQted, 
that there is no ſuch juſtice ; becauſe that in every riding 
they have ſeveral commiſſions. See 2 Sid 45. : 

As 'to giving bond for payment of coſts, by ſtat, 8 
Geo. 2. cap. 16. it is enated, © That before any action 
commenced the party ſhall go before the chief clerk, or 
ſecondary, or the filazer of the county whercin ſuch rob- 


bery ſhall happen, or the clerk of the pleas of that court 


wherein ſuch aCtion is intended to be brought, or their 
reſpeRive deputies, or before the ſheriff of the county 
wherein the robbery ſhall happen, and enter into a bond 
to the high conſtable, or high conſtables of the hundred 
in which the robbery ſhall be committed, in the penal 
ſum of one hundred pounds with two ſufficient ſureties 
to be approved of by ſuch chief clerk, ſecondary, filazery 
or clerk of the pleas, or their reſpeQive deputies, or the 
ſheriff of the county, with condition for ſecuring to 
ſuch high conſtable or high conſtables (who are hereby 
impowered and required to enter or cauſe to be entred an 
appearance, and alſo to defend ſuch aQtion,) the due pay- 
ment of his or their coſts, after the ſame ſhall be taxed 


by the proper officer, in caſe that he, ſhe or they (the 
plaintiff or plaintifls in ſuch aQtion) ſhall happen to be. 


nonſuited, or ſhall diſcontinue his, her or their action, 
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vr in caſe that judgment ſhall be given againſt ſuch plain- 
tiff or plaintiffs on demurrer, or that a verdict ſhall be 
given againſt him, her, or them.” 

And it is further enacted, by the ſaid ſtatute, * That 
when any ſuch bond as above-mentioned ſhall be entered 
into before the ſaid ſheriff, ſuch ſheriff ſhall immediately 
certify the ſame in writing + the chief clerk, or ſecon- 
dary in the court of King's Bench, or his or their depu- 
ty, or to the filazer of the ſaid county wherein ſuch rob- 
bery ſhall be committed, or his deputy ; in caſe the ac- 
tion be intended to be brought in the court of Common 
Pleas ; or if in the court of Exchequer, to the clerk of 
the Pleas, or his deputy ; which certificate ſhall be de- 
livered by the party or parties robbed to the ſaid chief 
clerk or ſecondary, or his or their deputy, or to ſuch fila- 
Zer, or his deputy, before any proceſs ſhall iſſue for the 
commencement of ſuch ſuit as aforeſaid ; and ſuch chief 
clerk, ſecondary, filazer, or clerk of the Pleas, or their 
reſpeQive deputies, or the ſaid ſheriff, ſhall not take any 
greater fee or reward for making ſuch bond than five ſhil- 
lings over and above the ſtamp duties, nor ſhall any ſhe- 
riff take any preater fee or reward for making, nor ſhal] 
any ſuch clerk, ſecondary, filazer, or clerk of the Pleas, 
or their reſpe&ive deputies, take any greater fee or re- 
ward for receiving and filing ſuch certificate, than two 
ſhillings and ſix-pence ; and ſuch chief clerk, ſecondary, 
filazer, or clerk of the Pleas, or their reſpective depu- 
ties, and ſheriff, as aforeſaid, are hereby required to de- 
liver over gratis (upon reaſonable requeſt made for that 
purpoſe) all and every ſuch bonds, to be by them reſpec- 
tively taken purſuant to this preſent act, to the high 
conſtable or high conſtables to whoſe uſe the ſame ſhall 
be taken as aforeſaid. 


6. At what time the aftionis to be brought 3 what evidence 
will maintain it ; and what ſhall excuſe the hundred, 


By. the 27 Eliz. cap. 13. par 9. it is enated, That 
no perſon or perſons robbed ſhall take advantage of the 
ſtatutes, to charge any hundred where any ſuch robbery 
| ſhall be committed, except he or they ſo _ robbed ſhall 
commence his or their ſuit or ation within one year 
next after ſuch robbery committed. 


In the conftruttion whereof it hath been holden, 
That if any perſon be robbed the gth of Oober 13 Fac, 
and fo laid, and the teſte of the writ be the gth O06, 
T4 Fac. that this is not purſuant to the ſtatute; and 
that in this action, which is penal againſt the hundred, 
there is no reaſon to exclude the day on which the fact 
was done, nor to make ſuch conſtruftion as is done in 
protections and the inrolment of deeds, which have 
always received a benign interpretation, ob. 139, I40, 
Moor 878. pl. 1233, 1 Brownl, 156. S, C. Norris v 
Hundred of Gawtry, 

: In an aQtion on the ſtatute of hue and cry, the plain- 
tiff made oath according to the ſtatute, and within twen- 
ty days brought a writ, and becauſe it was vicious, let it 
fall ; and after the twenty days took a new one, with- 
out making any oath a-new, or entering any continu- 
ances between the ſaid writ and that; and the court held 
clearly, that the ſecond writ was not brought according 
to the ſtatute ; for ſo they ſaid, that proviſton in the 
ſtatute would be to no manner of purpoſe. 1 9:4. 139, 
1 Keb, 495. S. C. Newman v. Inhabitants of Strafford. 

An action was brought by the maſter, on the ſtatute 
of Winton, for a robbery committed on his ſervant, in 
which he declared of an aflault and battery done to him- 
ſelf, (though then 50 miles from the place,) allo that he 
made oath that he did not know any of the perſons ; the 
iſſue was entered of record, and the jury appeared at the 
bar ready to try it ; but being for other buſineſs adjourn- 
ed to another day, the plaintiff obſerving his miſtake 
moved to amend, by declaring of a robbery'on his ſer- 
vant, &c, and it appearing that the year in which the 
act:on muſt be brought was expired, and conſequently 
the action muſt be loſt if not allowed, the court, after 
long debate and conſideration of former precedents, ad- 
mitted him to amend, 3 Lev. 347, Bearcreft ver, 
Hundred of Barham and Stane, 


to adminiſter,) be intitled to the reward of 10/, which 
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It ſeems that from the neceſlity of the caſe 
himſelf that was robbed is to be admitted as 
but then his teſtimony muſt be corroborated by collat 
ral proof and circumſtances, and ſuch as may induce 
Jury to believe that a robbery was actually committed, 
and that the party loſt what he decla.ed for. 2 Len. 12. 

But it was held, that in an aQion againſt the hundred. 
no inhabitant of the hundred could be a witneſs, becauſe 
he was concerned in intereſt, 1/ent. 351. 1 Mod 
2 Keb, 73. "0 

But now by the 8 Geo, 2. cap. 16. reciting, That þ 
the laws then in being, the perſon or perſons robbed __ 
be admitted, in any aQtion to be brought againit the 
hundred, as a witneſs to prove the robbery, and the mo. 
ney, goods or effects whereof he, ſhe, or they, was or 
were robbed ; and yet no perſon inhabiting within the 
ſaid hundred, can be admitted as a witneſs for .or on be. 
half of the ſaid hundred, by reaſon of the intereſt he or 
ſhe may have in the conſequences of the ſaid action 
which is commonly very conſiderable ; therefore it is en= 
acted, ** That in any aCtion already brought, or to be 
brought, againſt any hundred, any perſon inhabiting 
within the ſaid hundred, or any franchiſe thereof, ſhall - 
be admitted as a witneſs for or on behalf of the ſaid hun- 
dred, in the ſame manner as if he or ſhe were not an in- 
habitant thereof, but reſided in any other hundred what- 
ſoever,” 

By the ſtatute of J/inton 13 Ed. 1. cap. 1. & 28 Eq. 
3. cap, 11, the robbers muſt be taken within forty days 


the party 
a witneſs, 


after the robbery committed ; alſo by the ſaid laws it was 


neceſſary that all the robbers ſhould be taken, to excuſe 
the hundred. 2 In/t. 569. 3 Lev. 320. Dyer 370, a, 
7 Co, 7, 1 Sid. 11. 

But now as to this latter matter, by the 27 Eliz, ap. 
I3 par 8. it is enacted, ** That where any robbery is, 
or ſhall be hereafter committed by two, or a greater num- 
ber of malefactors, and that it happen any one ot the 
ſaid offenders to be apprehended by purſuit, to be made 
according to the ſaid former mentioned laws and fta- 
tutes, or according to this at, that then, and in ſuch 
caſe, no hundred or franchiſe ſhall in any wiſe incur or 
fall into the penalty, loſs or forfeiture mentiened either 
in this prelent act, or in any the ſaid former ſtatutes, al- 
though the reſidue of the ſaid malefactors ſhall happen to 
eſcape and not to be apprehended: any thing in this ſta- 
tute, or in the ſaid former ſtatutes, to the contrary not- 
withſtanding,” 

If a robbery be committed, and hue and cry made, 
and afterwards, within the forty days, an inhabitant of 
the hundred finds one of the robbers in the preſence of a 
juſtice of the peace, who charges him with the robbery, 
and the juſtice promiſes that he ſhall appear and be forth- 
coming, this is a taking within the ſtatute ; for being in 
the preſence of the juſtice, it muſt be underſtood that he 
is in his cuſtody and power, and therefore not neceflary 
to lay hold on him. 1 Yent, 118, 325. Raym. 221. 
2 Lev. 4. S. C. Methwin ver. Hundred of Thiftieworth, 

If hue and cry be made towards one part of the coun- 
ty, and an inhabitant of the hundred apprehends one of 
the robbers within another, this is a taking within the 
ſtatute. 1 Yent, 118, 119, fer Hale Ch. J. 

By the 8 Ges. 2. cap. 16. it is enacted, ** That no 
hundred, or franchiſe therein, ſhall be chargeable by vir- 
tue of any of the ſtatutes, if any one or more of the fe- 
lons, by whom ſuch robbery ſhall be committed, be 
apprehended within the ſpace of forty days next after 
publick notice given in the London Gazette, as by the 
ſtatute is provided,” 

And by the ſaid ſtatute 8 Geo, 2. to the intent that hue 
and cry may be made with more diligence and effeR, and 


other perſons encouraged to take ſuch felon or felons, it 
1s enacted, © That any perſon or perſons, who ſhall ap- 


preher.d ſuch felon or felons within the time herein be- 


fore limited for that purpoſe, whereby the hundred hath 


been aCtually indemnificd or dilcharged from any fuch 
action as aforeſaid, ſhall, upon due proof thereof, upon 
oath made before two juſtices of the peace, (which oath 
the ſaid juſtices are hereby alſo impowered and required 


ſum 
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ſum ſhall be raiſed upon the hundred by a taxation and 
ſclment, to be made, and to be levied, and collected 
n the ſame manner as the other ſums of money, by this 

[eſent act appointed to be raiſed upon the hundred, are 
lirccicd to be aflefied, levied and colleCted ; and ſuch 
ſum of 107. which ſhall be ſo rated, aſſeſſed, levied and 
co;12Qed as aforeſaid, ſhall be paid unto ſuch two juſtices 
of the peace, within ten days next after the ſame ſhall 
he ſo levied and collected, to the uſe of the perſon or 
perions who ſhall be thereunto intitled, as a reward for 
having ſo apprehended ſuch felon or felons as aforeſaid ; 
and ſuch juſtices ſhall, upon reaſonable requeſt made for 
that purpoſe, pay over and deliver the ſaid ſum to ſuch 
per/on or perſons accordingly, in ſuch ſhares and pro- 

rtions as the ſaid juſtices ſhall think reaſonable ; pro- 
vided always, that ſuch perſon or perſons ſo intitled to 
ſuch reward, {hall not thereby be tendered uncapable to 
he a witneſs in any ſuch aCtion.” 


. How the money 1s to be levied, and each hundreder to 
antribute to the charges. 


By the 27 Eliz. cap. 13. par. 14. reciting, that al- 
though the whole hundred, where robberies and felonies 
are committed, with the liberties within the precinct 
thereof, are charged by the former ftatutes with the an- 
ſwering to the party robbed his damages ; yet neverthe- 
lels the recovery and execution, by and for the party or 
parties robbed, is had againſt one or a very few perſons 
of the ſaid inhabitants, and he and they ſo charged have 
not heretofore had any means or ways to have any con- 
tribution of or from the reſidue of the ſaid hundred 
where the ſaid robbery is committed, to the great impo- 
veriſhment of them againſt whom ſuch recovery or exe- 
cution is had, by ſe. 5. of the ſaid ſtatute it is enacted, 
« That after execution of damages by the party or par- 
ties ſo robbed had, it ſhall and may be lawful (upon 
complaint made by the party or parties ſo charged) to and 
for two juſtices of the peace (whereof one to be of the 
qurum) of the ſame county, inhabiting within the ſaid 
hundred, or near unto the ſame where any ſuch execu- 
tion ſhall be had, to aſſeſs and tax rateably and pro- 
portionably, MO to their diſcretions, all and 
every the towns, pariſhes, villages and hamlets, as well 
of the ſaid hundred where any ſuch robbery ſhall be com- 
mitted, as of the liberties within the ſaid hundred, 
toand toward an equal contribution, to be had and made 
for the relief of the inhabitant or inhabitants, againft 
whom the party or parties robbed before that time had 
his or their execution; and that after ſuch taxation made, 
the conſtables, or conſtable, headboroughs, or headbo- 
rough, of every ſuch town, pariſh, village and hamlet, 
ſhall, by virtue of this preſent aCt, have full power and 
authority, within their ſeveral limits, rateably and pro 
portionably, to tax and afleſs, according to their abilities, 
every inhabitant and dweller in every ſuch town, pariſh, 
village and hamlet, for and towards the payment of ſuch 


taxation and aſſeſiment, as ſhall be ſo made upon every 


ſuch town, pariſh, village and hamlet, as aforeſaid, by 
the ſaid juſtices: And that if any inhabitant of any ſuch 
town, pariſh, village and hamlet, ſhall obſtinately refuſe 
and deny to pay the ſaid taxation. and aſle{Iment, fo by 
the ſaid conſtables, conſtable, headboroughs, or headbo- 
rough, taxed and aſſeſſed; that then it ſhall and may be 
lawful to and for the ſaid conſtables and headboroughs, 
and every of them, within their ſeveral Jimits and 
JuriſdiQtions, to diftrain all and every perſon and perſons 
lo refuſing and denying, by his and their goods and chat- 
tels, and the ſame diſtreſs to ſel], and the money thereof 
coming to retain to the uſe aforeſaid; and if the goods or 
Chattels ſo diſtrained and ſold ſhall be of more value than 
the ſaid taxation ſhall come unto, that then the reſidue 
of the ſaid money over and above the ſaid taxation ſhall 
be delivered unto the ſaid perſon or perſons ſo diſtrained.” 

And it is further enaQted, par. 6. <* That all and every 
the ſaid conſtables and headboroughs, after that they have 
within their ſeveral limits and juriſdiions levied and 
colleed their ſaid rates and ſums of money ſo taxed, 
thall, within ten days after ſuch colleCtion, pay and deli- 
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ver thefame over unto the ſaid juſtices of peace, or one 
of them, to the uſe and behoof of the ſaid inhabitant or 
inhabitants, for whom ſuch rate, taxation and afleflment 
ſhall be had or made as aforeſaid ; which money fo paid 
ſhall by the juſtices, or juſtice, ſo receiving the ſame, 
be delivered over (upon requeſt made) unto the ſaid in- 


habitant or inhabitants, to whoſe uſe the ſame was col- 
lected,” 


And it is further enaQted, par. 7. * That thelike tax- 


ation, aſleſlment, levying by diſtreſs and payment as 
aforeſaid, ſhall be had and done within every hundred 
where default or negligence of purſuit, and freſh ſuit 
ſhall be, for and to the benefit of all and every inhabi- 
tant and inhabitants of the ſame hundred where ſuch Je- 
fault ſhall be, that ſhall at any time hercafter, by virtue 
of this preſent a&t, have any damages or money levied of 
them, for or to the payment of the one moiety, or half of 
the money, recovered againſt the ſaid hundred where any 
robbery ſhall be committed.” ; 

Tt hath been holden, that a perſon occupying lands in 
an hundred, although he hath no houſe or dwelling 
there, is an inhabitant within the meaning of the ſta- 
tute, for that otherwiſe the ſtatute might be eluded. 2 
Sand, 423. Leigh, v. Chapman, 

It is ſaid, that a perſon, though not an inhabitant at 
the time of the robbery committed, but becoming one 
before the judgment, ſhall contribute to the charges, 
March 11. but Hutt. 125. S. P. cont”. 

And now for the more equal rating and levying the 
money, for which the hundreds are chargeable, by the 


8 Geo, 2. cap. 16, it is enafted, © That no proceſs for 


appearance in any action to be brought upon the ſaid ſta- 
tutes, or eituer of them, againſt any hundred ſhall be 
ſerved on any inhabitant thereof, (ave only upon the high 
conſtable, or high conſtables of the hundred wherein the 
robbery ſhall happen, who is and are hereby required to 
cauſe publick notice thereof to be given in one of the 
principal market towns within ſuch hundred, on the next 
market day, afterheor they ſhall be ſerved with ſuch proceſs ; 


or if there ſhall happen to be no market town within ſuch 


hundred, then in ſome pariſh church within the hundred, 
immediately after divine ſervice, on the ſunday next af- 
ter his or their being ſerved with ſuch proceſs; and he or 
they is and are alſo impowered and required to enter or 
cauſe to be entered, an appearance in the aid aftion, and 
alſo to defend the ſame for and on behalf of the inhabi- 
tants of the ſaid hundred, as he or they ſhall be adviſed ; 
and in caſe the plaintiff or plaintiffs in ſuch ation ſhall 
recover and obtain judgment therein, that then no pro- 
ceſs or execution ſhall be ſerved on any particular inha- 
bitant or inhabitants of the ſaid hundred, or any fran- 
chiſe within the precin&t thereof, nor on the ſaid high 
conſtable, or high conſtables ; but the ſheriff, or his of- 
ficer, ſhall, upon the receipt of any writ or writs of 
execution to him directed, in purſuance of the ſaid judg- 
ment, (inſtead of ſerving the writ or writs on any inha- 
bitant or inhabitants) cauſe the ſame to be produced, and 
ſhewn gratis, unto two juſtices of the peace of the coun- 
ty, riding or diviſion, (whereof one to be of the quorum) 
and reſiding within the ſaid hundred, or near unto the 
ſame, who ſhall thereupon, with all convenient ſpeed, 
cauſe ſuch taxation and aſſeilment to be made, and to be 
levied and collected in ſuch manner as is preſcribed in and 
by the ſtatute 27 Eliz. in which taxation and aſſeſiment 
there ſhall be provided for and included, over and above 


what the coſts and damages, recovered by the plaintiff 


or plaintiffs in ſuch aRion, ſhall amount to, All ſuch juſt 
and neceſſary expences which any high conſtable, or 
high conſtables of any hundred, hath, or have been, or 
ſhall be at, in having defended any ſuch action as afore- 
ſaid; claim being made thereto by ſuch high conſtable or 


high conſtables, before the ſaid juſtices, uponduenotice be- 


ing given to him or them by the ſaid juſtices for that pur- 


poſe; and the ſums of money o to be Jevied and collected. 
{hall be paid over and delivered, (by ſuch officer or officers. 
as by the ſaid ſtatute 27 E/, are tolevy and colle&t the ſame). 
within ten days after ſuch colleQion, to the ſheriff of the 
county wherein the robbery ſhall happen, to the uſe and be- 


hoof of the plaintiff or plaintiffs in ſuch aCtian, for ſo much 
x ; . as 
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as the coſts and damages of him, her or them recovered 
ſhall amount to, and to the uſe and behoof of the ſaid 
high conſtable or high conſtables, for ſo much as his or 
their expences in defending the ſaid aCtion ſhall amount 
to, of which the ſaid high conſtable or high conſtables 
ſhall give in an account, and make due proof upon oath, 
to the ſatisfaCtion of the ſaid juſtices, before any ſuch taxa- 
tion and aſſignment ſhall be made for the reimburſing ſuch 
high conſtable or high conſtables (which oath the ſaid 
jullices are hereby impowered and required to adminiſter, 
and ſhall in ſuch expences have no further allowance to- 
ward paying an attorney to defend the ſaid aCtion, than 
what ſuch attorney's bill ſhall be taxed at by the proper 
officer of that court where ſuch aCtion ſhall be brought, 
which the ſaid high conſtable or high conſtables ſhall 
cauſe to be taxed tor that purpoſe.” 


And it is further enaQted by the ſaid ſtatute, ** "That 
the ſum or ſums of money which ſhall be paid over and de- 
livexed to the ſheriff of the county, as herein before- 
mentioned, ſhall (upon reaſonable requeſt made) be by 
him paid and delivered over to the ſeveral parties who 
ſhall be intitled to receive the ſame, without any deduc- 
tion, fee or reward whatſoever.” 


And that ſufficient time may not be wanting for ſuch 
taxation and aſſeſſment to be duly made, and for the 
money to be collected and levied thereupon, after ſuch 
writ or writs of execution ſhall be ſhewn to ſuch juſtices, 
and before the ſheriff ſhall be obliged to make a return 
thereof, it is enacted, ©* That no ſheriff ſhall be called 
upon or required to make any return to any ſuch writ or 
writs of execution, as ſhall iflue or to be made out up- 
on any judgment which ſhall be recovered in any action 
brought againſt any hundred by virtue of the above- 
mentioned ſtatutes, or either of them, until after the ex- 
Piration of ſixty days next after the day whereupon ſuch 
writ or writs ſhall be delivered to the ſaid ſheriff, who is 
| hHereby required to indorſe on the back thereof the day 
on which he received the ſame.” | 


And whereas it is reaſonable, that the ſaid high con- 
ſtable or high conſtables ſhould be indemnified as to all 
charges, which he or they ſhall neceflarily expend in de- 
fending ney ſuit in purſuance of this preſent act, and 
that proviſion ſhould be made for reimburſing him or 
them not only of ſuch expences as ſhall be over and above 
the taxed coſts, to be paid by the plaintiff or plaintiffs, 
in caſe of a nonſuit, diſcontinuance or judgment on de- 
murrer againſt him, her or them, or verdict for the de- 
fendants as aforeſaid, but even ſuch taxed coſts alſo, in 
caſe the plaintiff or plaintiffs, and his, her or their ſecu- 
Trities who ſhall be bound for the payment thereof ſhall 
happen to become inſolvent; it is therefore enacted, 
«« That if any plaintiff or plaintiffs in any action to be 
brought againſt any hundred ſhall be nonſuited, or ſhall 
diſcontinue his, her or their aftion, or ſhall have a judg- 
ment on demurrer given, or a verdict paſs againſt him, 
her or them, it ſhall and may be lawful for any two juſ- 
tices of the peace, (ſuch as herein before-mentioned) up- 
on complaint to them made for that purpoſe, and upon 
account given in by ſuch high conſtable or high con- 
Nables, and proof made upon oath, to the ſatisfaction of 
the ſaid juſtices, of ſuch expences neceſlarily laid out as 
aforeſaid, (which oath the ſaid juſtices are hereby im- 
powered and required to adminiſter,) to make and cauſe 
ſuch taxation and aſſeſſment to be made, and to be le- 
vied and colleted in ſuch manner, as is directed in and 
by the above-mentioned ſtatute of 27 Ez, in order 
thereby to reimburſe ſuch high conſtable or high con- 
ſtables all ſuch charges, as he or they ſhall have neceſſa- 
rily expended in defending ſuch action, wherein ſuch 
plaintiff or plaintiffs ſhall have been nonſuited, or 
ſhall have diſcontinued his, her or their action, or 
againſt whom judgment ſhall have been given upon de- 
mutrer, or a verdict ſhall have been given, over and above 
the coſts in thoſe caſes to be taxed as aforeſaid; and 
in caſe it ſhall be made appear upon oath to the 
ſaid juſtices of the peace (which oath the ſaid juſtices are 
hereby alſo impowered and required to adminiſter,) to 
their ſatisfation, that ſuch plaintiff or plaintiffs, and 
alſo his or their ſureties, is and are inſolvent, ſo that the 
A 


My 
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ſaid high conſtable or high conſtables can have no c.1-. + 
as to ſuch taxed coſts by them expended in areas 
as aforeſaid, (ſave only by the power herein after ne: 
ro the ſaid juſtices) it ſhall and may be lawful wo 
for two ſuch juſtices of the peace to make and cauſ 5 
taxation and affeſſment to be made, and to be levied nah 
collected in the ſame manner, as is direQted in and þ t 
aforeſaid ſtatute made, 27 Eliz, in order thereby to any 
burſe ſuch high conſtable or high conſtables ſuch 1.4. 
coſts, as by reaſon of ſuch inſolvency he or they ſhall not 
be able to recover and receive of and from the Plaintiff 
or plaintiffs in the action, or his or their ſecurities, a; 
aforeſaid.” | : 

And it is further enadted, © That the ſeveral ſums of 
money, which ſhall be fo rated and aſfſeſled, and levieq 
and collected as aforeſaid, for the reimburſement of the 
expences necefſlarily ſuſtained by any high conſtable gr 
high conſtables in defence of an ation brought againſt 
the hundred upon the ſtatutes above-mentioned, or eitlier 
of them, in caſe of any judgment given againſt the 
plaintiff or plaintiffs, ſhall be paid within ten days after 
ſuch collection, unto the ſaid juſtices, or one of them 
to the uſe and behoof of ſuch high conſtable or high con- 
ſtables, to whom the ſaid juſtices ſhall, upon requeſt, pay 
and deliver over the ſame.” 

And it is further enacted, © That the juſtices of peace, 
by whom ſuch taxations and afleſiments as aforcfaid ſhall, 
in purſuance of the ſaid ſtatute made in 27 Fiz. and -1- 
ſo of this preſent aCt, be made, ſhall limit and appoint, :; 
their diſcretion, ſome certain reaſonable time wi: + 
which ſuch taxations and afleſiments ſhall be levies +4 
collected, which time ſhall not exceed thirty days; ::d 
alſo that if any ſuch officer or officers, who are ty levy 
and . collect ſuch taxations and aſſeſiments as aforelaid, 
ſhall refuſe or negle&t to levy and colle&t the {ame 
within ſuch time, as ſhall be limited and appointed by 
the ſaid juſtices of the peace for their doing thereof, or 
ſhall refuſe or negleC to pay and deliver over the ſums of 
money fo levied and collected, to the ſaid ſheriff, and alſo 
to the ſaid juſtices, in ſuch manner as the ſame in the 


ſeveral caſes herein before-mentioned are reſpe&ively di- 


rected to be paid, within the reſp<Qtive times herein be- 
fore limited for ſuch payment thereof; every ſuch cflicer 
ſhall, for every ſuch refuſal or neglect, forfeit double the 
—_ appointed to be by him levied and collected as afore- 
aid, | 

By ſtat. 22 Geo. 2. cap. 24. No perſon ſhall recover 
againſt any inhabitants of any hundred, in any aCtion on 
any of the ſtatutes of hue and cry, more than 200/. un- 
leſs the perſons robbed, at the time of ſuch robbery for 
which ſuch aCtion is brought, be in company two at 
leaſt, to atteſt the truth of being ſo robbed. 

By ſtat, 22 Geo. 2. c. 46. Jef. 34. No writ of exe- 
cution againſt the inhabitants of any hundred on any 
judgment obtained by virtue of any act of parliament 
ſhall be levied on any particular inhabitant of ſuch hun- 
dred ; but the ſheriff ſhall on receipt of every ſuch writ, 
cauſe the ſame to be produced to two juſtices of peace, 
as is directed by 8 Geo. 2. cap, 16. ef, 4. and there- 
upon the ſaid juſtices ſhall as is direted by the fait 
act, cauſe a taxation to be made and collected for p3y- 
ing the coſt and damages recovered by the plaintif, and 
all ſuch neceſſary expences as any inhabitants of ſuch 
hundred ſhall have been at in defending ſuch ation, the 
ſame being firſt proved on oath, and the attorney's bill 
being firſt taxed; and the ſums ſo colleRed ſha!) within 
the time by the ſaid a&t limited be paid to the ſheriff, 
and by him paid over to the perſons intitled to the ſame, 
without deduQtion or fee, 

Robbers, Lamb. Eiren, lib. 2. cap. 6. interpreteth 
them to be mighty thieves; they are called in Latin r9- 
batores, ſaith Spelman, being Latrones validi qui in perſ0- 
nas hominum in/ilientes bona ſua diripiunt, | 

Roberſmen, or Roberdſmen, Were another ſort of 
great thieves, mentioned 5 Z, 4. 14. and 7 R. 2. ap. 5» 
Co. 3 Inſt. fol. 197. ſays, Robin Hood lived in Richard 
the Firſt's time on the borders of England and Scotland by 
robbery and ſpoil, and that theſe roberd/men took name 


fr om him 0 
Rocheſter, 


* 
_ 
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R-ocheker, Oyfter fiſhery in the Medway how regu-| 


J.tci by. the coporation of Rocheſter, 2 Geo. 2. cap. 19. 
For repairing Rocyeſter bridge, 27 El. £..25. Fe 

Rocheſter, { Francts, Lord Bithop) SubjeQed to pains 
and penalties, 9 Geo. I. & 17. ED 

Rocher, Is that linen garment which is worn by 
biſhops, gathered at the wriſts, and ditfers from a ſur- 
plice, for that hath open ſleeves hanging down but a 
richet hath cloſe flceves. Lindewode, bib. 3. tit. 27+ 

Rock fait, See Salt, Ea 

9D, Koda terre, Is otherwiſe called a perch, and is 
a meaſure of fixteen foot and a half, and in Staffordſhire 
twenty foot, to meaſure land with. See Perch, 

Rodknights, or Radknights (from the Saxon rad, 
j. equitatus, and cynt, minifter,) Were certain ſervitors, 
which held their lands by ſerving their lords on horſeback. 
Brafton, lib. 2. cap. 36. num. 6. ſaith of them, Debent 
enuitare cum Domino ſus de manerio in nanerium, vel cum 
Domini ux5re. Fleta, lib. 3. cap. 14. ſet. Continetur, 

Rogation week, (Dies rogationum,) Is a time well 
known to all, and 1s fo called, becauſe of the ſpecial de- 
votion of prayer and faſting then enjoined by the church 
to all men, for a preparation to the joyful remembrance 
of Chri/'s aſcenſion, from which time to Trinity Sunday, 
matrimony is forbidden to be celebrated, C.well, edit. 
1727. | 

Kagite, (from the French rogue, i. arrogans,) Signi- 
fies an 10;e Rturdy beggar, who wandreth trom place to 
place, without licence, after he hath been by Juſtices, 
beitowed, or offered to be beſtowed on ſome certain place. 
of ah. de; who, for the firſt offence, is called @ rogue of 
the firſt degrer, and puniſhed by whipping and boring 
through the griſtie of the ear, with a hot iron, an inch 
in compaſs. And for the ſecond offence is termed @ 
rogue of the ſecond degree, and put to death as a felon, if 
he be above eighteen years old, See the ſtat. 14 Eliz. 5. 
18 #liz. 3. and 36 El'z, 17. and Lamb. Eiren. tb, 4. 
cap. 4. See Uagrant, : 

Ronus, (Lat.) A great. fire, wherein dead bodies 
were burnt; and ſometimes it is taken only for a pile or 
ſtalk of wood. Clayſ 5 Hen. 3. 

Roll, { Rztulus, ) Signifies a ſchedule of paper or parch- 
ment, which may be turned or wound up with the hand 
to the faſhion of a pipe. Staundf, Pl. Cor. fol 11. of 
which there are in the Exchequer ſeveral kinds. As 
the Great wardrobe .roll, the Cofferers roll, the Subſidy roll, 
&:, Of which lee the Prattice of the Exchequer Court, 
a. 75. 
£ Relns are parchment on which all the pleadings, me- 
morials, and acts of courts are entred and hled with the 
proper oficer; and then they become records of the 
court. 2 Lill. Abr, 149. And by a rule made by the 
court of King's Bench, every attorney is to bring in his 
rolls into the office fairly ingroſſed by the times thereby 
limited, wiz. the rolls of Trinity, Michaeimas and Hilary 
terms, before the efloin day of every ſublequeit term ; 
and the rolls of after term before the firit day of Trimiy 
term; and no attorney at large, or any other perſon, 
ſhall file any rolls, &c. but the clerks of the chief clerks 
of this court. Ord. B., R. Mich. 1705. If rolls are 
not brought into the office in time, it has been ordered, 
that they ſhall not be received without a particular rule 
of court for that purpoſe. Mic. 9 W. 3. : 

Roll of court {Retulus curia) The court-roll in a 
manor, wherein the names, rents and ſervices of the 
tena!its were copied and inrolled. Per rotulum curiz 
tenere, by copyhold Matildis le Tailur tenet per t0- 
tulum curiz unum maſſuagium, &c, Paroch. Antiq, 

Rolls office of the Chancery, Anciently called 4- 
mus converſorum, is the houſe that was built by King 
Henry the Third, for Fews converted to the ( hriſtian 
faith; but Edward the Third expelled them for their 
wickedneſs, and deputed the place, for the cuſtody of the 
Yolls and records in Chancery, the maſter whereof is the 
ſecond perſon in Chancery, and in the ablence of the 
Lord Chancellor, or Lord-Keeper, fits as judge, being 
commonly called 7he Maſter of the Rol's, Cowell, edit. 
1727, | 
* Rolls of the Exchequer, See Roll. 
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Rolls of parliament, (Rotuli de. parliaments) The 
manuſcript regiiters or roils of the proceedings of our old 
parliaments. For before the uſc ot printing, and till the 
reign of FZenry VII. our ſtatutes were all ingroſfled in 
parchment, and, by virtue of the King's writ to that 
purpoſe, proclaimed openly in every county In theſe 
rolls we have likew.ſe a great many deciſions of difficult 
points in law, which were frequently in former times 
referred to the determination of this ſupreme court by 
the inferior ones of buth benches, &c, See Nicho'ſon's 
Eng. Hiftory Library, Par. 3. þ. 47. 2 
Rolls of the Temple, In the two Temples is a roll 
called the Calves-head-rcll, wherein every bencher is tax- 
ed yearly at 2s. every barriſter at 1s. 64-and every 
gentleman under the bar at ts. to the cook and other 
officers of the houſe, in conſideration of a dinner of 
Os provided in Zaſter-term, Orig. Juriſd. fol. 
199. b. | | 
Rome, The King and the great men to aid one an- 
other in proſecuting ſuch as ſue to Reme, 38 Ed. 4. ht. 
2. C. 4. | | ; 
None ſhall pay more for firſt fruit, than was anciently 


paid, on pain of general forfeiture, 6 H. 4. c. 1. 


All the dependance on the fee of Rome aboliſhed, 24. 
H. 8. c. 12. 25 H.8.c. 19 & 20. 28H.8. c. 16. 

Appeals to Xome prohibited, 25 H. 8. c. 19. ; 

Biſhops preſented by the King may be conſecrated 
by an archbiſhop, or two biſhops, 25 H. 8. c, 20. /. 1. 

No firſt fruits, &c. to be paid to Rome, 25 H. 8. 
c. 20, ſea, 3, 


Peter pence and other impoſitions payable to Rome abo- 


liſhed, 25 H. 8, C. 21, 


i. 66. tf Be 2 | 
The effect of bulls granted to monaſteries, 25 H. 8, 
& 2. þ 3%, &c, IK | 
Every perſon to abjure the biſhop of Rome, on pain 
of high treaſon, 28 H.8. c. 10, | 


Repeal of all ſtatutes made againſt the ſee of Rome 
lince 20.4.8, 1&2P.& Mc 8. p 

The penalties of bringing bulls, Agnus dei, &c, from 
Rome, 13 El. c. 2. : rags x | 
Concealing bulls, miſpriſion of treaſon, 13 El, c, 2, 


fed. 5. 


Withdrawing any to the Rimiſh religion, or being 
withdrawn, high treaſon, 23 El, c.1., 
The penalty of ſaying or hearing maſs, 23 El. c. 4, 


ſeF. 4. 


Jeſuits and prieſts baniſhed, 27 El. c. 2. 

A popiſh prieſt, born a ſubjeR, being within the realm, 
treaſon, 29 El. c. 2. [. 3. | JELIS 

Subjects in popiſh ſeminaries abroad not returning, 
guilty of treaſon, 27 El. c.2. f. 5. 

Sending relief to popiſh ſeminaries prohibited, 27 El. 
' oy 12 | 

=. penalty of not diſcovering a jeſuit prieſt, 27 El, 
3 þ.3% 

Re ane, Were pilgrims ſo called, becauſe they 
travelled to Reme on foot. It is a word mentioned in 
Matt. Pariſ. anno 1250. and in other hiſtorians. 

Kome-Scot ( Romefeoh vel Romefee, Romepeny, alias de- 
narius Santti Petri & hearth-peny,) Is compounded of 
Rome and Scot, from the Sax. Scet, ſymbolum. Mat. 
IVe{tm. ſays, It was Conſuetuds Afoftolica, a qua neg; rex, 
neq; archiepiſcopus vel epiſcopus, abbas vel prior, aut quilibet in 
regno immunis erat, It was an annual tribute of one 
penny from every family, paid yearly to Rome, at the feaſt 
of St, Peter ad Vincuia, being the firit of Augu/t. Camden in 
his Brit. ſays, Offa, the Saxon, Arſt granted it ; but others, 
that na, a King of the 1/2/t Saxons, being in pilgrimage 
at Rome, anno 725. gave it as an a}rns, and was firſt for- 
bidden by Edward the Third, It amounted to three 
hundred marks and a noble yearly. See Leg. Hen, 1. c. 
I2., Rog. Hovedin par, poſler. ſuor. Annal. fol. 344. in 
vita Hen. 2. and ſee Peter:pence and Yearth-periny. 
This payment was abrogated 25 H, 8. 25. reſtored 1 
2 P. & 7. but utterly aboliſhed 1 El:z. 1. See Spel- 
man's Gloſſary, verbis Romeſeit, Remefeah, Romepenny, 


, 


The penalty of ſuing to Rome for diſpenſations, 25 | 
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This mark of flavery was a burthen and a ſcandal to the 
Engliſh nation. Our free-born anceſtors often complain- 
ed of it. It was one of the complaints of grievances in 
parliament, 8 7chn, A. D. 1206. when the King iſſued 
out this writ of redreſs: Rex archiepiſcopis, epiſcopis, ab- 
battbus, archidiaconis, & omni clera apud ſanttum Albanum 
convocatis ſalutem, Conquerente univerſitate comitum, ba- 
ronum, militum & aliorum fidelium noftrorum, audivimus 
gued non folum in laicorum gravem perniciem, ſed in totius 
regni noſtr: intolerabile diſpendium ſuper Romeicot preter 
conſuetudinem folvends — Mandamus — ne contra regnt noſtri 
conſuctudinem aliquid novum ftatuatis,— Teſte me ipſo apud 
Ebor. 26. die Maii, anno regni noſtri, 8 Cart, 8. Jo. 
m. I. Cowell, adit. 1727. | 

Rood of Land, (Roaa zerre,) the fourth part of an 
acre. 5 Elz. cap. 5. | 

Root:tile : See Tiles, | | 

Kopes, Old ones may be imported duty-free. 11 
Geo. 1. cap. 7. ſed. 10. 

Ros, A kind of ruſhes, which ſome tenants were 
obliged by their tenures to furniſh their lords with. 
Cowell, edit. 1727. 

Roſetum, A low watry place of reeds and ruſhes ; 
And hence the covering of houſes with a thatch made of 
reeds and ruſhes was called r:ſ::um, bid. 

Koſland, heathy land, or land full of ling ; alſo wa- 
tery or mooriſh land, from the Br. Rhzs, i. e. Planittes 
irrigua. 1 Inſt. fol. 5. a. & Camb. Brit. fol. 190, 

Rother-beaſts, (Sax. Hryther;) Under this name are 
comprehended oxen, cows, ſteers, heifers, and ſuch like 
horned beaſts. Stat. 21 Jac. cap. 18. | 

Kotulus Wintoniae, Dome/day book fo called, be- 
caule it was of old kept at Wincheſter. See Domeſaay. 
Spelman in his gloſſary ſays, There was another roll called 
rotulus Wintonia, made long before that by King Alfred, 
concerning which, hear [ngulphus ſpeaking of Domeſday 
book. Talem (ſays he) Rotulum & multum ſimilem 
ediderat quondam Rex Alfredus, 1n quo totam terram Anglie 
fer comitatus, centurias, & decurias deſcripſerat, &c. 

Rout, {Rovta, turma, cwhors) A company or number, 
but in a legal ſenſe ſignifies an aſſembly of three'perſons, 
or more, going forcibly to commit an unlawful aCt, though 
they do it not. 7. Symbol. part 2. tit. indiftments, 
ſet. 65, ſays, a rout is the ſame which the Germans yet 
call rot, meaning a band, or great company of men ga- 
thered together, and going to execute, or indeed execu- 
ting any riot or unlawful act. But the ſtatute of 18 Z, 
3. flat. 1. cap. unice, Which gives proceſs of outlawry 
againſt ſuch as bring routs into the preſence of the juſtices, 
' or in aftray of the people; and the ſtatute of 2 RK. 2. 
cap. 6, that ſpeaks of riding in great routs to make entry 
into lands, and beat others, fc. do ſeem to underſtand 
it more largely. Bro, tit. Riot 4, 5. So that a rout 
ſeems to be an unlawful aſſembly, and a riot the diſorderly 
fat committed by ſuch unlawful aſſembly, Howbeit two 
things are common both-to riot, rout, and unlawful aſ- 
ſembly. The one, That three perſons at leaſt be gather- 
ed together, The other, "That being together they do 
diſturb the peace, either by words, ſhew of arms, tur- 
bulent geſture, or aQual violence, &c. Lamb. Erin, 
lib. 2. cap. 5. See Kiot, | 

Koyal ACent, (Regius afſenſus,) Is that affent which 
the King gives to a thing formerly done by others, as to 
the eleion of a Biſhop by Dean and Chapter ; which 
given, then he ſends a ſpecial writ for the taking of fealty. 
The form of which you may ſee in #F. N. B, fel. 170. 
And to a bill paſſed in both houſes of parliament, Cremp. 


Fur. fol. 8. which aſſent in parliament bring once glven,. 


the bill is indorſed with theſe words, Re Roy le veult, i. 
It pleaſes the King, But if he refuſe to agree to it, then 
thus, Le Roy Saviſera, i. The King will adviſe. Cowell, 
edit. Lie 
Ropalties, ( Regalia vel regalitates,) Are the rights of 
the King, jura Regis, otherwiſe called The King's Prero- 
gative, Some of theſe are ſuch as the King may grant 
unto common perſons; ſome ſo high that they may not 
be ſeparated from his crown privative, as the Civilians 
call it, though cumulative they may, See Bratton, lib. 2. 
cafe 5- and Math@um de affiitis upon the title of the 
2 . | 


R-U-N 


feuds, que fint regalia, where he reckons up twenty-five 


ſpecial | , 
era Pdealrt of rei. Fe aſs Hume Gm 
tive and Kegalia, RO 
; Bopnes, Streams, currents, or other uſual paſſages of 
rivers and running waters. -Cowell, edit. 1727, 
, Inn, (town of) Reduced to one pariſh, 32 Hen, 
« C. 84. 

Bo3in, In what ſhips to be imported, 12 C 
18, ſect. 8, Taiportactad of it fon the Netherlands on 
Germany z how prohibited, 13 & 14 Car. 2, cap. 11 
fe. 23, To what duties liable on importation, 4 WW. t 
M. cap. 5. ſet. 2. Bringing it from Scotland how te- 
warded, 12 Ann, /t. 1. c. 2. 

BKubies, May be imported duty-free, 6 Geo. 2. c. 7 

KRudmas-Day, (From the Sax. Rode, crux, and maſs= 
day, i. e, Feait-day) The feaſts of the Holy Croſs ; which 
are two, viz, The Third of ay, the invention of the 
croſs; the other is the 14th day of September, called 
Holy-rood-day; and is the exaltation of the cro;, 
Cowell, edit. 1927. | 

Rules of Court, Attornies are bound to obſerve the 
rules of the court, to avoid confuſion ; alſo the plaintiff 
and defendant in a cauſe are at their peril to take notice 
of the rules made in court touching the cauſe between 
them. 2 Lil. Abr. 492, 493. The court will not make 
a rule for a thing which may be done by the ordinary 
courſe ; and if the court be informed that they have made 
ſuch a rule, they will vacate it. Mich. 22 Car, 2, B, 
R. And ifa rule be made by the court grounded upon 
an affidavit, the other ſide may move the court againſt 
this rule ; and thereupon ſhall bring into court a copy of 
the aidavit and rule made, that the affidavit may be read, 
to put the court in mind for what reaſons they made the 
rule, and whether there be ſtronger reaſons for the vacat- 
ing of it, than there were for the making of it, or not. 
2 Lil. 494. Vhere a rule of court is made, and it is not 
drawn up and entered before the continuance day of the 
ſame term, the clerk of the rules will not draw it up af- 
terwards until the court be moved, and ſhall again order 
it to be entered, Poaſch. 1656. For breach and con- 
tempt of a rule of court, an attachment lies; and if a 
rule of court is made betwixt parties by their conſent, 
though the court would not have made ſuch rule without 
their conſent, yet if either party refuſe to obey ſuch a 
rule made, the court will upon motion grant an attach- 
ment againſt the party who diſobeys the rule. Hil. 1655. 
But generally an attachment is not grantable for difobe- 
dience to any rule, unleſs the party hath been ſerved with 
it perſonally ; nor for diſobeying a rule at niſi prius, till 
it is made a rule of court ; nor for diſobedience to a rule 
made by a judge at his chamber, if it be not entered, 1 
Salk. 71, 83. and a rule not entered is of no foice to 
ground a motion upon, &c. Service of a rulc for an in- 
formation at the houſe, not good where the deiendant 1s 
gone to fea, 2 Strange 1044. | - rb 

Rule of court may be granted to any priſoner in the 


King's Bench or Fleet priſons, every day the court fits, 


to go at large, if ſuch priſoner hath buſineſs in law of 
his own to follow. 2 Lil. Abr, 493. . 

Kum, See Bandy, Plantations, 

Kumney Marlh, King Hen. 3. granted a charter to 
Rumney Marſh, in the county of Kent, impowering twen- 
ty-four men thereunto choſen to make diſtreſſes equally 
upon all thoſe who have lands and tenements in the ſal 
marſh, to repair the walls and watergates of the ſame, 
againſt the dangers of the ſea. And there are ſeveral 
laws and cuſtoms obſerved in the ſaid marſh, eſtabliſhed 
by ordinances of juſtices thereto appointed, in the 4.2d 
year of King Hen, 3. the 16 £4. 1. the 33 Ed. 3. &« 

Rumours,Spreading ſuch as are falſe, 1s criminal and 
puniſhable by Common law, 1 Hawk. P. C. 234+ See 
19 Vin. Abr. 272. 

Kuncaria, (from Rrunca,) Land full of brambles and 
briars, 1 nfl. fol. 5. a. 

Runcilus and Runcinus, Is uſed in domeſday (ſays 
Spelman) for a load-horſe, Equus operarius colonicus, Or 


ſumpter-horſe ; and ſometimes for a cart-horſe, which, 
| Chaucer, 


S AQ 
Chaucer; in the Seaman's Tale calls a Rowney; Cowell, 
wr xunler, or Roundlet, Is a certain meaſure of wine, 
oil, &c. containing eighteen gallons and a half; Stat. 1 


» Caps 3. 
* eunners of fozeign goods, See Cuſtoms, Smug: 
Fouptarif, Were ſoldiers, or rather robbers, called 
allo rutarii, and rutta was a company of robbers : 
Hence we derive the word rout, and bankrupt. Cowell, 

ft. 1727» IE. 
gr arable land or ground broke up, 14. ib. 

Kural-Deans, (Decan! rurales) Of whom Spelman 
gives this account, Sunt Decani temporales ad aliquod mi- 
nftertum Pars epiſcopo vel archiepiſcopo exercendum conflitutt ; 
qui nec abent inſlitutionem canonicam ſecundum dottores. 
And this rural dean he ſuppoſes to be the ſame, which in 
the laws of Edward the Lonfeſſor, c. 31. is called Epiſcopi 
Janus, See Dean, * Each dioceſe hath in it one or more 
archdeaconries for diſpatch of cccleſiaſtical buſineſs, and 
every archdeaconry ſubdivided into fewer or more rural 
deanries. Hoylin's Coſmeg. fol. 304. and he ſays they 
were anciently called archi-preſbyteri && decani chriftiant- 
tati, See a Difſertation of the Inſtitution and Autho- 
rity of rural deans, in Kennet's Paroch. Antiquities. 


Rulca, A tub or barrel of butter ; r»ſca apum ſigni- 


fes a hive of bees. Cowell, edit, 1727. 

Ruſcaria, (from Ruſcus) The ſoil where knee-holm 
or butchers-broom grows, or where the holly or holm- 
tie2; for ruſcus jylve/tris ſignifies that tree. Cowell, edit, 


1727. 

KuS-light. See Candles. 

Ruſſia and Ruſſia Tompany, Goods of the growth 
or manufacture of &u/:a not to be imported but in Eng- 
Iþ ſhipping, &c. 12 Car, 2. cap. 18. ſe. 8, g. Any 
of his Majeſty's ſubjects to be admitted into the Ruſſia 
company, 10 & 11 ll. 3, cap. 6. Account of ſtores 
imported to be laid before parliament, 10 & 11 1. 3. 
ap. b, feet, 4. Trade opened to Per/ia through Ruſſia, 
14 Gev. 2. cap. 3b. 

Ruſtici, The churls, clowns, or inferior country te- 
nants, who held cottages and lands by the ſervices of 
ploughing and other labours of agriculture for the lord. 
The land of ſuch ignoble tenure was called by the Saxons 
Gafelland, as afterwards ſocage tenure, and was ſometimes 
ngeihed by the name of terra ru/ticorum, Paroch, 

ntiq. 136. 

Rutland, The ſtatute of Rutland, To Ed. 1, 

Rye and Winchelſea. See Harbours, 


S. 


SAIBBATUMW, The ſabbath, or day of reſt ; the 
ſeventh day from the creation: It is uſed for peace 
in the book of domeſday. 
. Sabellinae pelles, Sables, mentioned in Hoveden, 
48. 750. Fry 

Savulonarium, A gravel pit, or liberty to dig gravel 
and land ; alſo the money paid for the ſame. Pet. parl. 
tmp. Ed. 3. Shs | 

Sar, (Saccha vel Sacha,) Is an ancient privilege which 
a lord of a manor claims to have in his court, of hold- 
ng plea in cauſes of treſpaſs ariſing among his tenants, 
and of impoſing fines and amercements touching the 
me: But by ſome writers it is the amercement and for- 
feiture itſelf, Raſjtal. In the laws of King Edward, 
ſet forth by Lambard, ſaca is ſaid to be the amercement 
paid by him who denies that which is proved againſt him 
to be true; or affirms that which is not true. Lamb. 
244. And according to Fleta, Sac fignificat acquietan- 
lam de ſefta ad comitatum & hundredum. Fleta. lib. cap. 
j'h recipio ut A, B. bene & libre habeat ſicam & ſacam. 


rev. Hen, 2. 


hk tk In the Saxon properly ſignifies as much as cauſa 


EE *- 4 

Sataburh or Sacabere, Is he that is robbed, or by 
theit deprived of his money or goods, and puts in a ſure- 
ty to proſecute the felon with freſh (uit. By itton, c. 15. 
& 29, with whom agrees Braton, lib. 3. cap. 32. The 


Scots term it Stkerborgh, that is certum vel f 'curum ple= 


gium wel pignus; fo with them ſiker ſignifieth ſecurus 


and Borgh, plegins, 

Satcini, Were monks ſo called, becauſe they wore 
next their ſkins a garment of goat*s hair ; for ſaccus ſig- 
nifies coarſe cloth, made of ſuch hair. They are men= 
tioned by Fal/ingham, | 

Sarccis, (Fratres de ſaccis,) The ſackcloth brethren; 
or the penitential order. Cowell, edit. t727. | 

Saccus cum Byochia, Was a ſervice of tenure of 
finding a ſack and a broach to the King, for the uſe of 
his army. Bra#zon, lib, 2; tra@. x, cap. 6. 

Sack of Wool, {Saccus lane,) Is a quantity of wool 
containing twenty-fix ſtone, and every ſtone fourteen 
pounds. 14 Ed. 3. /tat. 1. cap. 2. 

Sacrament, Sce Service and Sacraments, 

Sacramentum, An Oath : The common torm of all 
inquifitions made by a jury of free and legal men runs 
thus, Quid dicunt ſuper ſacramentum ſuum, Whence 
poſſibly the proverbial offering to take the ſacrament in 
affirming or denying, was firſt meant of atteſting upon 
oath, Cowell, edit. 1727, 

Sacramentum altaris, The ſacrifice of the maſs, or 
what we now call the ſacrament of the Lord's ſupper. 
For which communion, in the times of popery, the pa=- 
riſh prieſt provided bread for the people, and wine for 
himſelf, out of the ample offerings ; and in appropriated 
churches this burden was commonly laid upon the vicar, 
becauſe he received the cuſtomary oblations. Paroch, 
Antig. 4.83. 

Sacrilege, (Sacril-gium, ) Is church robbery, or a tak- 
ing of things out of a holy place; as where a perſon 
ſteals any veſſels, ornaments, or goods of the church : 
And it is ſaid to be a robbery of God, at leaſt of what 
is dedicated to his ſervice. a Cro. 153, 154: Sce 
Clergy, . Larceny, Robbery, Br 

Sacrilegium, Sacrilege, or an alienation to lay-meri 
and to profane or common purpoſes, of what was given 
to religious perſons, and to pious uſes. Our honeſt fa- 
thers were very tender of incurring the guilt and (ſcandal 
of this crime. And therefore when the order of the 


knights templers was diſlolved, their lands, &c. were all 


given to the knights hoſpitallers of Feru/alem, for this 
reaſon, Ne in pivs uſus erogata contra donatorum volunta- 
tent in alios uſus diftraberentur, Paroch., Antiquit. pag. 


O, 

*arrilta, (Lat.) In.old times called ſagerſon, and ja- 
gifton ; now ſexton. ; 

Safe conduct, Is a privilege granted by the prince to 
foreigners of coming ſafely into his kingdom or domi- 
nion, and of returning thence, which in times of war is 
frequently granted to encmies either to treat of peace, or 
the redemption of captives or the like, and is given un- 
der the Great ſeal. Spelm, Glyſ, And for the form 
thereof ſee Regi/?. 25. 6.26. a. 

Breaking of iafe condutt high treaſon, 2 H. 5, ff. 1. 
c. 6. repealed, 20 Hen, 6. c. 11. aa 

There ſhall be a conſervator of peace and fafe conduct 
in every port,” 2 H. 5. ft. 1. c. 6. 29 H. 6. c. 2, 

Safe conduct not to be granted without naming the 
ſhips, maſters, &c. 15 H. 6. c. 3. 18 H. 6. «8, 

All letters of ſafe conduct ſhall be inrolled, 26 H. 6, 
fo Ie | 
The chancellor ſhall redreſs perſons having ſafe con- 
duct who are robbed at ſea, 31 . 6. c. 4. 

Confirmation of ſtatutes againſt breakers of truce, 14 
Ed. 4. c. 4. See 19 Vin, Abr. 272—274. 

Safe-guard. See Salva gardia, | 

Safe-pledge, (Salvus plegius) Is a ſucurity given for 
a man's appearance againſt a day affigned. Bradgon, lib. 
4+. cap. 2, num. 2. where it is alſo called certus plegius. 


Sageman, (from Saga, fabula) Seems to ſignify 2 


taleteller, or ſecret accuſer. Leg Hen. 1. c. 63. 
f, whence we in England ſtill retain the expreflion, |. 


2 wo fake, 7. e. for whole cauſe, &c. Cowell, edit, 


Sagibaro, or Sachbaro, The ſame that at preſent is 
called jufticicarius z for ſagibarones were cauſarum judices 
, p ; . 4 
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gut in publicis conventibus jus dicebant liteſq; Os] 
from whence alſo the name may be derived ; for Sac or 
Saz ſignifies Cauſam or litem, and Baro, virum vel homi- 
nem, as one would ſay, Vir cauſarum, a judge. Cowell, 
edit, 1727. | 

Sagitra Barbata, A b:arded arrow, ſuch as we uſually 
cali a bria4 arrow, 1d. ib. Ry 

Sagittaria, A ſort of ſmall veſſels, or ſhips, with 
oars and fai's, [. 1b. 

Sail-cloth, Dire&ions for the true making of milder- 
nix and powle-davies, I Fac. I. c. 24. | 

Britiſh ſail-cloth to be encouraged by the commiſhon- 
ers of the navy, 7 & BI. 3. c. 10. ſett. 14. 

Britiſh ſail-cloth may be exported duty-tree, 7 & 8 FF. 
Js 6 39. 

A duty on foreign ſail-cloth, and a bounty on Britifþ 
ſail-cloth exported, 12 4. /t. 1. c 16. 10 Geo. 2. <. 
27. ſet. 5. 19 Geo. 2. c. 27. 27 Geo. 2. c. 18. /. 6. 

o drawback on foreign ſail-cloth re-exported, 4 Geo. 
2. C27, |. 3 

Additional 
f V5 L os , 

DireQions for the making and marking ſail-cloth, 9 
Geo. 2. c. 37. 24 Geo. 2, c..52. . 3. 

Maſters of ſhips to make eatry of their foreign ſails, 9 
099.2. to 37; þ In 

New ſhips to have a ſuit of ſails of Briti/h cloth, 9g Geo. 
2: 637. /þ» 4+ 19 Gi: 2: c 27--/o.12, 

Weight and meaſure of Byitifh ſail-cloth, 9 Geo. 2. 
& J7«-þ.. 0. 

_ on foreign made ſails, 19 Geo. 2. c. 27.] 26 Geo. 
2. Cc. }. 


Sails from the Eaft Indies excepted, 19 Geo. 2. c. 27. 


bounty on Britih exported, 4 Geo. 2. c. 27. 


The bounty on fail-cloth exported, to be made good 
out of the old ſubſidy applicable to incidents, 23 Geo. 2. 
C. 21. { 26, 26 Gev. 2. c. 32. ſ. 9. 27 Gee. 2. c. 18. /. 8. 

A duty on 1r:þ ſail-cloth imported, 23 Geo. 2. c. 32+ 
The bounties charged on the old ſubſidy, 26 Gee. 2. 
c. 32. [. 9. | 

The duties on fail-cloth continued to 29 September 
1771. 4 G-0. 3. c. 11. 

Said t Saiones, Fori vel Magiftratus Mini/ter, a tip- 
Ratf or terjcant at arms, gui recs protrahunt in judicium. It 
may be derived from the Sax. Sagel, Fuſtis, becauſe they 
. Uſe to carry a rod or ſtaff of ſilver. Cowell, edit. 1727. 

Salary, (Sa/arium) Is a conſideration or recompence 
made to a man, for his pains or induſtry beſtowed on an- 
other man's buſineſs. 'Fhe word is uſed 23 E. 3. cap. 1. 
The word Salarium at firſt ſignified the rents or profits of 
a Sala, hajl or houſe, In Gaſcoigne they now call the 
ſcats of noblemen Sales, as we do halls. It afterwards 
ſtood for any wages, ſtipend, or annual allowance. 
Cowell, edit. 1727. 

Sale (venditio) Is the transferring the property of 
goods tr m one to another, upon valuable conſideration : 
And if a bargain is that another ſhall give me 5$/. for ſuch 
a thing, and he gives me earneſt, which I accept, this'is 
a perfect ſale. Hood's Int. 316. On fale of goods, if 
- earneſt be given to the ſeller, and part of them are taken 

away by the buyer, he muſt pay the reſidue of the money 
upon fetching away the reſt, becauſe no other time 1s 
appointed z and the earneſt given binds the bargain, and 
gives the buyer a right to demand the goods; but a de- 
mand without paying the money is void: And it has 
been held, that after the earneſt is taken, the ſcller can- 
not diſpoſe of the goods to another, unleſs there is ſome 
default in the buyer; therefore if he doth not take 
away the goods, and pay the money, the ſeller ought 
to require him ſo to-doz and then if he doth not do 
it in convenient time, the' bargain and fale is diſſolved, 
and the ſeller may diſpoſe of them to any other perſon. 
x Salk. 113. 

A \ller of a thing is to keep it a reaſonable time for 
delivery : But where no time is appointed for delivery of 
things ſold, or for payment of the money, it is gene- 
rally implied that the delivery be made immediately, and 
payment on the delivery, 3 Salk. 91, Where one 
agrees for wares (old, the buyer muſt not carry them 
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away before paid for ; except a day of pa i 

ed. him by the ſeller, Noy 87. "4 is EG 
gain and fale between parties, will be good, thourh b 
ſeller knows of an exccution that is againſt bins yy 
doth ſell the goods to prevent the falling of it upon hw 
3 Shep, Abr. I15. A lale may be of any living gr Fi_ 
goods in a fair or market, be they whoſe they will in 
however the ſeller come by then ; if made with the Fea 
tions required by law : But if one ſell my goods "eh "aS 
I may have them again. Do#, and Stud. 328. Pol 
ſet. 93. : If a man affirms a thing ſold is of ſuch bs ; 
when it 1s not, this is not aCtionable ; but if he aQually 
warrants it, at the time of the ſale, and not afterward; 
it mY bear an aCtion, being part of the contraQ. 2 Oy 
5, 386, 630. 1 Rol. Abr. 97. See Fai Ny 
Fo 3 STE 97 | Fairs and markets, 

Salet, Is a head-piece, (from the French ſalut, i, e 
ſales ) Ir is mentioned in ſtat. 4 & 5 Ph, & I, and ». 

» 2, Cap. Ts Y: 

Salicetum, An ofier bed, or low moiſt place on the 
banks or eyts of a river for the growth of ozicrs, willow 
or withies. Cowell, edit. 1727. | 

Salina, A falt-pit, a houſe or place where alt ;x 
made : And it is ſometimes written for ſalma, 
weight. 1d. tb. | 

Salique law, (Lex falica) A law by which males 
only are to inherit, De terra falica nulla portio hare/itg- 
tis mulieri veniat, ſed ad virilem ſexum tota terre harediigs 
pervemat, &c, It was an ancient law made by Phara- 
mond, King of the Franks, part of which ſeems to have 
becn borrowed by our Henry the fiſt in compiling his - 


laws, as cap.'89. Qui hoc fecerit ſecundum legem ſa\icam 


moriatur, &c. | 
Saligbury, DireQtions for paving and lighting the 
ſtreets, 10 Geo. 2. c. 6. | 
Salmon, The puniſhment in taking ſalmon in time 
of defence, St. Je/tm. 2. 13 Ed. 1. c. 47. 
Young ſalmon ſhall not be taken in mill-pools, from _ 
middle of April to Midſummer, St. Wiſtm. 2. 13 Ed. 1. 


Cc 


AT, and 29 


a pound 
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The Chancellor ſhall take order for the buying and 
ſelling of ſtock-fiſh of St. Bote/ph, and ſalmon of Ber- 
wick, Jt £4, 3. fl. 2. c. 3. 

No nets ſhall be uſed that may take brood of ſalmon 
or other fiſh, 13 R. 2. fe. r. c. 19. 

The rivers of Lancaſhire ſhall be put in defence from 
Michaelmas to Candlemaſs, 13 R. 2. Pe. 1, c. 19. 

Conſervators of theſe ſtatutes ſhall be appointed, 13 
R. 2. ft. 1. c- 19, | | 
F The juſtices ſhall be conſervators of theſe ſtatutes, 17 

i. £--9s 

The contents of barrels of ſalmon, herrings and eels, 
with rules for their package, 22 £4. 4. c.2. 114.7. 
c. 23J- 5 Geo. I. c. 18. /. 15. 

Taking the fry of ſalmon and eels, prohibted, 25 H. 
8. ce | 

Salmon not to be taken out of ſeaſon, 1 E!. c. 17- 
ſef. 1. 

No ſalmon, &c. taken by foreigners ſhall be im- 
ported, 18 Car. 2. c. 2, /. 2, | 

Drawbacks on ſalmon exported, 5 
fc 10. 9& 10W. 3. c. 44. /. 18. 

Occupiers of mills to keep hatch open for ſalmon to 
paſs, 4 & 5 Ann. c. 21. /. 5. 

For preſerving the ſalmon fiſheries in the counties of 
Southampton and Wilts, 4 An. c. 21. 1 Geo. 1+ G& 18. 
fe 11 & 14. | 

Salmon not to be taken in Thames between 24 Augu/# 
and 11 November, & An. c. 26. /. 2. 

Fiſhmongers prohibited to buy ſalmon under 6 pounds 
weight, 1 Geo. 1. c. 18. |. 15, | 

Salmon may be taken in the R:bble between 1 Tan. 
and 15 Sept. 23 Geo. 2. c. 2b. |. 7. 

Salmon pipe, An engine to catch 
fhſh, 25 Hen. 8. c. 7. | 

Salt, A duty of an halfpenny per gallon on alt brought 
out of Scotland, 13 E&& 14. Car. 2. c. II. /. 38. 

Salt for the fiſheries in New England and Newfoundland, 


W. & M7. 


ſalmon or ſuch like 


" what ſhips to be laden, 15 Car, 24 c 7. fe 7+ 
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The duty of 14. 0b, per buſhel impoſed, 5, & 1. 


: The duties to be within the receipt of commiſſioners of 
the exciſe, 5 I, & M. c. ag” 5. 
Price of ſalt to be ſet by the juſtices, 5 I. & MJ. c. 7. 
f, 12. 9& 10 3.c. 44. /. 39. 

The duty on ſalt made perpetual, 7 & 8 JF 3. c. 31. 

Salt to be ſold by retail by weight, at 56 pounds the 
buſhel, 7 & 8 7 3. c 31. /. 44. 9 & 10 VV. 3. c. 6. 

Seventy-five pounds of rock ialt to be deemed a buſhel, 
10& 11}. 3.c. 22. f.2. J% 

Sixty-five pounds of rock ſalt to be deemed a buſhe], 
1 An. fl. 1. c. 21. f.9. 

Fighty-four pounds of foreign ſalt to be deemed a 
buſhel, 1 An. fe. 1. c. 21. /[, 6. 

Price of ſalt to be ſettled at the quarter-ſeſſions, 7 & 
-'$W. 3. c. 31. /- 92. 

The additional duty impoſed, 9 & 10 //, 3. c. 22, 
x Mn. ff. 1.4.2. 2& 3 4, c.14.-- 

Salt works to be entered, 1 An. /?. 1.c. 21. 

Officers my enter ſhips hovering on the coaſts, 1 An, 

$6 21-þ. 5; | 
/ No home-made falt to be imported from Treland, Scot- 
land, or Man, 2 & 3 An, c. 14. ; 

Drawback on exporting to Scotland, an, Jerſcy, or 
Guernſey, 2 & 3 An, c. 14. ſ.9. © 

Draw back to be allowed for falt loſt at ſea, in exporta- 
tion to [reland, 4 Ann.-c. 12. /. 11. | 

Foreign ſalt to be cellared and delivered upon payment 
of duty, 5 An. c. 29. 

Waſte allowance on ſalt carried coaſtwiſe, 5 Ann, c. 
29. /. 4+ © An. c. 12. 

Farther time for paying the duty on ſalt, 5 An. c. 29. 


Allowance on white herrings exported, 5 An, c, 29. 
ſ.6. 6 Ann. c. 12. 
. On beef and pork exported, 5 Ann. c. 29. /. 8. 
Drawback on falt exported to Ireland, 5 Ann. c. 29, 
#3; I4- | 
/ DireCtions for the drawbacks on falt fiſh and flcſh ex- 
ported from Scotland, 7 Ann. c. 11. /. 10. 
Duty on rock ſalt exported to Ireland, 9 Ann. c. 23. 
þ 44. Made perpetual, and part of the general fund, 3 
5 PR, þ | 
Drawback on ſalt &xported for the curing of fiſh taken 
in the North Seas, or at Iceland, 12 Ann. /. 2. c, 2. 
Vas on uſing brine for curing fleſh, &c. 5 Ges. 1. 
CIS. }f. I7. "0 
Ka, ſalt ſhipped for the voyage and not conſumed, 
to be entered, 5 Geo. I. c. 18. /. 18. 
Proprietors of ſalt works not to a as juſtices, 5 Geo. 1. 
c. 18. /. 10, " | | 
Regulations for the importing Scots ſalt, 5 Geo. 1. c. 


IS. [. 20. | 
"Ree given to the officers of cuſtoms and ſalt to ſearch 
any ſhip. 5 Geo, 1. c. 18. [. 22, 
 Nagratongs for the exportation of ſalt. 5 Geo. I. 
0. /. 23. | 
Penalty on landing foreign ſalt before entry, 4 Geo. 1, 
c. 18, 24. | | 
Salt for curing red herrings to be delivered duty free, 
and a duty laid on herrings cured for home conſumption, 
Geo. I. CG 4. | | | 
The like for white herrings, 8 Geo, I. c. 16. 
Faves for rock falt uſed in curing fiſh, 8 Geo, x. c. 
I *. x 
Proprietor delivering over ſalt received for curing fiſh, 
to prove that it was uſed in curing fiſh, 11 Geo, 1. c. 30. 


4 | 
Salt may be imported in Briti/þ ſhips from any part of 
Europe into Penſylvania, 13 Geo. I. c. 5: ttt 
And into New York in America, 3 Geo. 2. c. 12, . 
The duties on home-made ſalt taken off, 3 Geo. 2. c. 
20, Revived, 5 Geo. 2, c. 6. 7 Geo. 2. c. b. 8 Geo. 
2. c. 12. 14 Geo, 2. c, 22. 18 Geo. 2.c. 5 
Foreign ſalt to be imported in ſhips of 40 tons, 3 Geo. 
2, 20. /. I7. Fay: | 


Vol, II, | { 
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The diſtance of refineries of rock ſalt from the pits t9 
be eſtimated according to computed miles, 8 Gez. 2, c, 12: 


2. 

Security to be given on receiving foreign ſalt for the 
fiſhery, 8 Geo. 2. 'c. 12, /. 3. 

Servants in Scot/and not to be paid their wages in ſalt, 
6 Gere 2. © 12. /. 4 

Rock falt may be uſed to ſtrengthen the brine for ſca 
falt at Neath in Glamerganſhire, 14 Geo. 2. c. 22. f. 19. 

The ſalt duties made perpetual, and carried to the fink- 
ing fund, 26 Geo. 2.t. 3. | 


Where ſalt is loſt before exportation, the ſecurity for | 


the duty ſha]l be vacated, 26 Geo. 2. c. 32, /. 6. 


years, 26 Geo. 2. c. 3%. /þ. 7. . 
Salt may be imported from any part of Europe to Nowa 
Scotia. 2 Geo. 3. © 24. | 


4. Geo. 3, c. 19. | | 
Saltatorium, Signifies a deer-leap. Cowell, edit. 1727+ 
Salt-petre, W hat quantity to be delivered yearly into 


prohibit the exportation of it, 29 Geo. 2. ©. 16. ſe. 1. 


by the ſurvile or cuſtomary tenants to their lord, as a 
commutation for the ſervice of carrying their lord's ſalt 
from-market to his larder. Paroch. Antiq. 4906. 
Salva-garda, Is a ſecurity given by the king to a 
ſtranger, fearing the violence of ſome of his ſubjects, for 
ſeeking his right by courſe of law ;——the form whereof 
ſee in Reg. Orig. fol. 26, | 
Salvage, Is an allowance made for ſaving of ſhips or 
goods from danger of ſeas, enemies, &c. MAderch. Diet. 
Salvage of goods thrown upon the coaſt to be ſettled, 


ports to appoint perſons to adjuſt ſalvage of ;anchors, 3 
Geo. I. c. 13. ſet, 6, Stranded goods to pay duties, 5 
Geo. I, c.13. ſet. 13. Of goods retaken by enemies, 13 
Geo. 2. © 4+ ſift. 18. 17 Geo. 2. c. 34 ſett. 20, Sav- 
ing ſhips in diſtreſs, or goods, intitled to ſalvage, 26 
Geo, 2. c. 19. ſet. 5. Salvage of ſhips retaken, 29 Geo, 
2, c. 34. ſet. 24. See 19. Vin. Ar. 275. 

Salvagius, Wild, ſavage. Salvagius catzs, The wild 
cat. Rot, Cart. 1 Fob. 

Salute, (Sa/us) Was a coin of gold ſtamped by king 
Henry the fifth after his conqueſts in France, whereon the 
arms of England and France were ſtamped and quartered. 
Sce Stow's Ch. pag. 589. 

Santa, Are the reliques of the ſaints; and Furare 
ſuper Sanfa, was to make oath on thoſe reliques. 8! guts 
falſum juramentum ſuper Santa jurabit & convifus fuerit, 
&c, Leg. Canuti, cap. 57. | | 

Sanctuary, (San4uarium) Is a place privileged by the 
prince, for the ſafeguard of men's lives that are offenders, 
being founded upon the law of mercy, and upon the great 
reverence, honour, and devotion which the prince bear- 
eth to the place whereto he granted ſuch a privilege, 
Staundf. Pl. Cir. tb. 2. cap. 38. This ſeems to have taken 


21. In imitation whereof, firſt the Athenians, then Ro+ 
mulus, erected ſuch a place of immunity, which they. cal- 
led Ajjlum,  Polyaer. Virgil. de inventtione rerum, bb. 3. 
cap. 12, The like did the Roman emperors, as appears, 
Cod. lib, x. tit. 15. But amongſt all others, our ancient 
kings of "England attributed moſt to theſe Sanduaries, 
permitting them to ſhelter ſuch as had committed both 
felonies and treaſons, ſo that within forty days they ac» 
knowledged their fault, and ſubmitted themſelves to ba- 
niſhment ; during which time, if any layman expelled 
them, | he was excommunicated; if any clerk, he - was 
made irregular : but after forty days, no man might re- 
lieve them.. Staundf. Pl. Cor. lib. 2. cap. 38. vee 
Raftalls Entries, verb. Santuary, and Fleta, lib. 1. cap. 
29, Of theſe there were many in England, but one 
more famous than the reſt, at. St. Fohr's of Beverley, 


tion, "Hac f:4rs Lapidea Freedftoll, dicitur, i. Pacis cas 
thedra ad quany reus fugiendq . proveniens, omnimeda habet 
7 < ſecuritatem, 


The time for proving the loſs of ſalt enlarged to two 


May be imported from Europe into Quebec in America, 
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the royal ſtores, 1 Ann. ft. 1. c. 12. /. 113. King may | 
Salt:(ilver, One penny paid at the feaſt of St. Martin 


27. Ed. 3. ft. 2. c. 13. The lord warden of the cinque | 


beginning from the cities of refuge, mentioned Exod. chap. . 


which the Saxans called wh which had this inſcrip- 
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fecuritatem. So had St. Martins le Grand in London. 21 
#T. 8. cap. 16. Rippon had the like. Croyland had the 
like, granted by Whitlafe, King of the ercians, St. 
Buriens in Cornwall had the like, granted by King Athel- 
/tan, anna 936. And WWe/tm. the like, granted by King 
Edward the Confeſlor. This in Scotland they call Girthel 
or Grithal, Cowell, edit. 1727. 

How thoſe who fly to churches ſhall be kept, Art. 
ak 9 Ed. 2. ft. 1. c. 10. 22 HA. 8.c. 14. 32 H. 

13: | 


A clerk flying to a church for felony, ſhall not be 


compelled to abjure the realm, Art. Cleri, 9 Ed. 2. ft. 
Is Ce. IJ, 

| Exetution ſhall be had againſt the goods of perſons in 
privileged places notwithſtanding fraudulent diſpoſitions, 
2 R. 2. fl. 2. & 3 

A ſanctuary man abjured to be burnt in the thumb, 
21 H. 8. cap. 2. 

Plea of foreign ſanAtuary how to be tried, 4 ZH. 8. 
E. 2, 22 H.S. c. 2. 

SanQuary taken away from offenders in high treaſon, 
ab H. 8. c. 13. 

Rules for the ordering of ſanQtyary men, 27 H. 8. 
ce 01. 32 Hl. 8. c. 12. 

Cheſter to be a ſanctuary inſtead of Manche/ter, 33 H. 
8, c. 15. | 

Sno Buacies taken away, 21 Jac. I. c. 2. /. 7. See 
Abjuration. | 

Sand-gavel, In the lordſhip of Redeley in C:m. Glove. 
the tenants pay to the Lord a certain duty of ſand-gavel, 
for liberty granted to them to dig up fand for their com- 
mon uſe. Taylor's Hift. of Gaveikind, p. 113. 

Sane memozy, Perfect and ſound mind and memory, 
to do any lawful at, &c. See Non lane memozy, 

Sanguinem emere, Was were villains were bound 
to buy or redeem their blood or tenure, and make them- 
ſelves freemen. Cowell, edit. 2727. | 

Sandall, Is a merchandize brought into England, and 
is a kind of wood brought out of [rdia ; it is mentioned 
in ſtat. 2 R. 2. c. I. | 

Sanguis, Is taken for that right or power which the 
chief lord of the ſee had to judge and determine caſes 
where blood was ſhed. Aon. Angl, tom. 1. þ. 1021. 

Saphoza, To what duty liable on importation, 2 7/. 


& M. ef. 2. c 4+ fett. 46. 


Sarabara, A covering for the head. art. We/tm.| 


an. 1295. 

earclin-time, (from Fr. Sarclar, Lat. Sardlare, to 
weed) Is the time when the huſband man weeds his corn. 
 Cnuell, edit. 1727. 

Sarculatura, Weeding corn. Una ſar culatura, the 
tenants ſervice of one day's weeding for the lord. 14, 16, 

Sarke, See Guernlep, 

Sarkellus, An unlawful net or engine for deſtroying 
fiſh. Arnnal Burt, 339. 
+» Sarpler of wool, Sarphera lenz, otherwiſe called a 
packet, 1s half a ſack, a ſack eighty tod, a tod two ſtone, 
and a tone fourteen pounds, Fleta, lb. 2. cap. 12. 

Sarſaparilla, May be imported from the American 
plantations, &c. if of the growth of America, 7 Ann. 
c. 8. | 
Sart.. See Allarr, | 

Sarum, Is intended for the city of Sal;/bury. It was 
a form of church-ſervice called fecundum uſum Sarum, 
and was compoſed by Oſnond the ſecond biſhop of Sarum 
in the _ of William the Conqueror. Holingſhead, p.. 
I7. col. B. | 

/Salle, Is a kind of wear with flood-gates, moſt com- 
monly in cut rivers, for the ſhutting up and letting out 
the water as occaſion requires, for the more ready paſſing 
of boats and barges to and fro. This in ſome places, as 
Guilford river, is called a lc, in others leſs properly a 
turnpike, and in others a ſluice. Stat. 16 & 17 Car. 2, 
C. 12. | | | 
Saſlongs, The corruption of Saxons, a name by which 
the Engliſh were formerly called in contempt, (as they 
are ſtill by the J/21þ) while they rather affeted the name 
of Angles, Cewoll, edit, 1727, 
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Satisfaction, Is the giving of recompence for an ;.- 
ry.done, or the payment of money due on bond, _ 
ment, &c, In which laſt, it muſt be entered on RS. 
2 Lil, Abr. 495. Where money given one by will ſhall 
be held to be in ſatisfaCtion of a debt, being more tha 
that amounts to z and where it is not, and both have ha 
allowed. Preced. Chanc, 394, 395, 236. 2 Vern. Ky 
See Legacy. SatisfaQtion and amends may be pleaded 
for involuntary treſpaſs, &c. by ſtat. 21 Fac. 1, cap, 5, 


| See Payment, and 19 Yin. Abr. 277. 


Saturdays:-ſtop, Is a ſpace of time in which of old it 
was not lawful to take ſalmons, in Scotland, and the 
north of England, that is, from even ſong on Satyrg; 
till ſun-riſing on Monday. Cowell, edit. 1727, " 

Saver default, Is to excuſe a default, This is pro. 
perly, when a man having made a default in court, comes. 
afterwards and alleges a good cauſe why he did it, as im. 
prifonment at the ſame time, . or ſuch like, Raſlal's Eg. 
tries, verb. Saver default. 

Saunkefine, (from the Fr. Sang, ſanguis, and fin 
finis, ) Is uſed by Briton, cap. 1 19. for the determination 
or final race of a deſcent of kindred, 
| Sarus, A hawk of a year old. Brae. lib, 5. rar, 
I. CG. 2. Par. I. 

Sraonlage. See Werchenlage, 

Scabini, Wardens, was a word uſed by the wardens 
of Linne in Norfolk. Cowell, edit. 1727. 

Scalam, ad Scalam, The old way of paying into the 
Exchequer twenty ſhillings and fix-pence for a pound 
ſterling. Garvaſe of Tilbury reports, that King IVilliam 
the Firſt, for the better pay of his warriors, cauſed the 
arms, which till his time had for the moſt part been anſwer- 
ed in victuals, to be converted in pecuniam numeratam, and 
directed the whole in every county to be charged on the 
ſheriff, to be by him brought into the Exchequer; ad- 
ding, that the ſheriff ſhould make the payment ag 
ſcalam, hec et (as the aforeſaid author expounds it) /e/ve- 
ret preter quamlibet numeratam lilram ſex denarios. For 
at that time fix-pence ſuper-added made up the tull 
weight, and near the intrinſic value. See Lownds's Ef- 
fay on Coin, pag. 4. This was agreed upon as a medium 
to be the common eftimate or remedy for the defective 
weight of money, thereby to avoid the trouble of weigh- 
ing the money brought into the Exchequer, See Hale 
of Sheriff*s Accounts, pag. 21. 

Stcalinga, A quarry or pit for ſtones, or rather ſlates 
for covering houſes. Mon. Ang. tom. 2. p. 130. 

Scandal, See Slander. | 

Scandalum magnatum, 1s the ſpecial name of ſta- 
tute, and alſo of a wrong done to any high perfonage of 
the land, as prelates, dukes, earls, barons, and other 
nobles; and alſo to the chancellor, treaſurer, clerk of 
the Privy ſeal, ſteward of the houſe, juſtice of one bench 
or other, and other great officers of the realm, by falſe 
news, or horrible or falſe meſſages, whereby debates and 
diſcords betwixt them and the commons, or any ſcandal 
to their perſons _ might ariſe. Stat. 2 R. 2, cap. 5. and 
hath given name to a writ, granted to recover damages 
thereupon. Covell, 

At the time of making the law, on which this action 
is founded, the conſtitution of this kingdom was martial, 
and given to arms: the very tenures were military, and 
fo were the ſervices z as knight-ſervice, caſtle-guard, and 
eſcuage ; ſo that all provocations by vilifying words were 
revenged by the ſword, which often created factions 1n 
the common wealth, and endangered the government It- 
ſelf; forin this kind of quarrels the great men, or peers 
of the realm, uſually engaged their vaſſals, tenants and 
friends; fo that laws were then made againſt wearing of 
liveries or badges, and againſt riding armed; fo the ftat. 
We/tm. 2. appoints that the offender ſhall ſuffer impri- 
ſonment until he produces the author of a falſe report- 
2 Md. 156. ; 

The law on which this aQtion is grounded, is the 2 
Rich. 2. flat. x cap. 5. which enaQs, ** That of coun» 
terfeiters of falſe news, and horrible lies, of Prelates, 
Dukes, Earls, Barons, and other nobles and great men 


of the realm, and alſa of the chancellor, ng 


S C A 


clerk of the Privy ſeal, ſteward of the King's houſe, 
(tices of the one bench or of the other, and other great 
officers of the realm, it is defended that none contrive or 
tell any falſe things of Prelates, Lords, and of others 
aforeſaid, whereof diſcord or ſlander might riſe within 
the realm, and he who doth the ſame ſhall be impriſon- 
ed till he have brought him forth that did ſpeak the 
ame.” This ſtatute 1s recited by the 12 R. 2. cap. 11, 
and thereby it is further provided, that the offender ſhall 
te puniſhed by the advice of the council. 4 [»f2, 51. 


4 Co, I2. b, 


1. Who may bring this aftion, and for what words it 


les, 
2. Of the proceedings in this adtion. 


Y Wha may bring this attion, and for what words it 
ties, 


It hath been held, that the King is not included in the 
words great men of the realm, ag the ſtatute begins with 
an enumeration of perſons of an inferior rank, as Pre- 
lates, Dukes, &'c. Cromp. Furts. 19, 35. 

Alſo it is held, that a woman noble by birth is not in 
titled ro this ation. Cromp. Tur. 34. 

It hath been adjudged, that though there was no viſ- 
count at the time of making this ſtatute, (the firſt viſ- 
count being John Beaumont who was created viſcount, 

18 Hen. 6.) yet when created noble, though by a new 
title, he was intitled to his ation on this ſtatute. Cys, 
Car. 136. Palm, 565. Viſcount Szy and Seal v. 
Stephens, 

Alſo it hath been adjudged, that ſince the union a peer 
of Scotland may have an ation on this ſtatute, and that 
it is not neceſlary for him to allege that he hath a ſeat 
2nd voice in parliament; for by the 5 A. c. 8. art. 23. 
All peers of Scotland after the union ſhall be peers of 
Great Britain, and have rank and precedency, &c. be 
tried, &c, and enjoy all privileges of peers as the peers 
of England now do or hereafter may enjoy, except the 
right and privilege of ſitting in the houſe of Lords, and 
the privilege depending thereon, and particularly the right 
of ſitting upon the trial of peers. Cum. 439, Ld. 
Viſcount Falkland v. Phipps. 

It hath been contended for, that no words of ſlander 
are puniſhable by this ſtatute, unleſs they are actionable at 
Common law, and that they are only aggravated by the 
ſtatute, which in this reſpe& is like the King's proclama- 
tion, 2 od. 161, Sir Robert Aikins in his argument. 
Freem. 2.22, 

But the contrary hereof ſeems to have been holden in 
moſt of the caſes on this head, and not without reaſon, 
as it would be to no purpoſe to make a law, and thereby 

to give a peer an action for ſuch words as a common per- 
ſon might have before the making of the ſtatute, and for 
which the peer himſelf had _—_ a remedy by the Com- 
mon law ; and therefore the deſign of the ſtatute muſt 
be, not only to puniſh ſuch things as import a great ſcan- 
dal in themſelves, or ſuch for which an aCtion Jay at the 
Common law, but alſo ſuch things as ſavoured of any 
contempt of the petſons of the peers or great men, and 
brought them inte diſgrace with the Commons, whereby 
= took occaſion of provocation and tevenge. 2 Md. 
156, 
It hath been obſerved, that no aRion had been brought 
on this ſtatute till 100 years after the making thereof, 
the Lords ſtill continuing the military way of "_—_ 
to which they had been accuſtomed. 2 Md, 156, Sir 
Francis Pemberton's argument. 

The frſt caſe on this ſtatute, ſaid to be reported, is 
in Kelkw. where the lord Beauchamp brought an action of 
Scan, Mag. againſt Sir Richard Crofts, for that the ſaid 
Richard had ſued out a writ of forgery of falſe deeds againſt 
him; and it was held, that the taking out the writ being 
done in a legal way, and in a courſe of juſtice, the ac 
tion did not lie, Kelw. 26, 27. 2 Mod. 164. cited. 

Scan, Mag. was brought for theſe words, You have no 
more conſcience than a dog; ſo that you have goods, you 


s 
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| Cromp. Fur. 35. Ld, Ch. J. Dyer's caſe. 


| C's. Eliz, 1. Biſhop of Norwich v. Prickett, 
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Gromp. Zur, 13. Duke of Buckingham's caſe. $So in the 


lame book, You laid you would wind my guts about your 


/ 


neck, held aCtionable, Ld, Abergeny's caſe. Cromp, 
Fare 13» © 
So for ſaying of a judge, you are a corrupt judge, 


So for thele words, F. S, is a covetuous and malicious 
biſhop. etl. 35. Biſhop of Winton v. Markham; but 
ſee Dal/. 38. S. C, contra. 

So for theſe words, He impriſoned me till 1 gave him 
a releaſe, 3 Leon. 376. Ld, Winchefter's caſe, cited 
Freem. 221, 

So theſe words, You have writ a letter to me, which 
[ have to ſhew, which is againſt the word of God, 
againſt the Queen's authority, and to the maintenance of 
luperſtition, and that I will ſtand to prove againſt you, 
were held actionable, and 500 marks damages given, 


So of theſe words, My Loid Mordant did know that 
Prude robbed Shatbolt, and bid me compound with Shot- 
bolt for the ſame, and ſaid he would ſee me ſatisfied for 
the ſame though it coſt him 1c0/7. which I did for him, 
being my maſter, otherwiſe the evidence I could have given 
would have hanged Prude. Cro. Eliz, 67. Ld. Mordant 
v. Bridges, 

Scan. Mag. was brought for ſpeaking theſe words, You 
like not of me ſince you like thoſe that maintain edition 
againſt the Queen's proceedings; the defendant juſtifies by 
ſhewing the occaſion of ſpeaking the words, and that the 
plaintiff encouraging men to preach againſt the Common 
prayer, he only meant that he liked of thoſe who main- 
tained ſedition (innuendo ſeditio/am illam defirinam) againſt - 
the Queen's proceedings; and this was held a ſufficient 
extenuation of the words, 4 C'. 14. Ld. Cromwell's 
caſe, 

In Scan, Mag. for theſe words, My Lord L. is a baſe 
Earl and paltry lord, and keeps none but rogues and raſ- 
cals like himſelf. J/illiams and Croke juſtices held, the 
action lay, for the words touch him in his honour and dig- 
nity, and may raiſe contempt from the people, and that 
in caſe of nobility general words will maintain an ation, 
But Yelverton and Fleming ſeemed to incline to the con- 
trary, .and ſaid the words touched not his life, loyalty or 
dignity, but were only words of ſpleen; & adjornatur ; 
and after the defendant died, and the writ abated. Cro, 
Jac. 196. Earl of Lincoln v, Broughton. 

For theſe words wrote in a letter, I have heard that your 
lordſhip hath ſought by uncharitable means to bereft me 
of my life, lands and liberty, an action lies. Aoor 142. 
Ld. Lumley v. Fox. 4 Co. 16. S. C. that the ation as 
well lies for words written as thoſe ſpoken. 2 Show. 505. 

90. where one, on hearing that his barns were burnt 
down, faid, I cannot imagine who it ſhould be but lord 
Sturton, Mor 142, Ld. Sturton v. Chaſfin. 

It hath been held that for theſe words, The Earl of L's 
men by his command took the goods of F. by a forged 
warrant, an aCtion of Scan. ag. does not lie becauſe not 
ſaid the Earl knew the warrant to be forged. ©. Goul/. 
IIS. | 

Ks ation of Scan. Mag. was brought for theſe words, 
There are more jeſuits come into England ſince the Earl of 
Northampton was lord of the Cinque ports than ever there 
were before, and held aftionable, 12 Co. Earl of North- 
ampton's caſe. 

In Scan. Mag. for theſe words ſpoken by a parſon in the 
pulpit, TheJord of Leicefter is a wicked and cruel man, 
and an enemy to the reformation in England, adjudged 
actionable, and 500/. damages given. 2 Sid. 21, Ld. 
Leiceſter v. Mandy. | y 

So for theſe words, The Earl of Pembroke is of fo little 
eſteem in the country, that no man of reputation hath 
any eſteem for him, and no man will take his word for 
24. and no man of reputation values him more than 1 do 
the dirt under my feet; and held aCtionable, though ſaid 
they would not be ſo in the caſe of a common perſon. 
Freem. 49. Earl of Pembroke v. Sanel. 

If one ſays, I met F. S. whom I do not know, but 
my Lord P. ſent after me to take my purſes, an action of 


eare not how you come by them; and held actionable. | 


Scandalum  Magnatum lies, though not poſitively " we 
a or 
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Lord P. ſent him, or that it was to take the purſe felo- 
niouſly; which laft, in caſe of an aftion by a common 
perſon, might be a good exception. 1 Lev. 277. 1 Sid. 
434. 2 Keb. 537. E. of Peterborough v. Sir Fohn Mor« 
dant. | | h 

So theſe words, I value my Lord marquis of D. no 
more than I value the dog that lies there, were without 
debate adjudged for the plaintiff; but a writ of error was 
brought, pending which Proby was killed, but his execu- 
tors after paid the money. 1 $S:4. 233. 1 Ke. 813. 
1 Lev. 148. Marquis of Dorchefter v. Proby. 

So of theſe words, My Lord $. may kiſs my a wp | 
care not a t for him, he keeps none but a company 
of rogues about him; on not guilty pleaded, and a trial 
at bar, the plaintiff had a verdict and 1001. damages, 
Paſch. 27 Car. 2. in B. R, Lord Saliſbury v. Charles 
Arthur. | 

If one ſays of a peer, He is an unworthy man, afd aCts 
againft law and reaſon; an aCtion of Scan, Mag. lies, not- 
withſtanding the words are genera], and charge him with 
nothing certain: and ſo adjudged by North, indham, and 
Scroggs againſt the opinion of Atkins, who ſaid the ſta- 
tute extended not to words of ſo ſryall and trivial a na- 
ture, but to ſuch only which were of greater magnitude, 
by which diſcord might ariſe, &c. and therefore the 
words horrible lies were inſerted in the ſtatute. Note, 
the rule laid down by the court in this caſe was, that 
words ſhould not be conſtrued either in a rigid or mild 
ſenſe, but according to the genuine and natural meaning, 
and: agreeable to the common underftanding of all men. 
2 Maid. 151, &c, 1 Med. 232. Freem. 220. Lord 
Townſend v. Door Hughes. 


| 
2. Of the proceedings in this aftion. 


It is now clearly agreed, that though there be no expreſs 
words'in the ſtatute which give an action, yet the party 
injured may maintain one on this principle of law, that 
when a ſtatute prohibits the doing of a thing, which if 
done might be prejudicial to another, in ſuch caſe he 
may havg an aCtion on that very ſtatute for his damages, 
2 Mod. 152... 

That thongh the ation is to be brought tam pro demino 
rege quam pro /e iþſo, yet the party it to recover all the da- 
mages. 1 Peer Will. 690, 

That if the words are aQtionable at common law, the 
peer hath his eleQtion to proceed on the ſtatute, or at com- 
mon law. Freem. 49. 

It hath been held, that this being a general law, the 
plaintiff need not recite it particularly, and that if he fets 
forth ſo much thereof as ſhews his caſe to be within the 
Natute, it is ſufficient. Cro. Car. 136, 2 Sid. 21, 
Freem. 425. 

That it is now ſettled that no new trial is to be granted 
in Scan. Mag. for exceflive damages; which points ſeem 
to have been firſt determined in the before mentioned caſe 
of Lord Townſend v. Dr. Hughes, where the jury gave 
4000/7. damages. 2 Med. 151. 1 Med. 231, 

In Scan. Mag. the plaintiff declared, that the defendant 
| ſpake theſe words of him, My Lord of Londen is a bold, 
daring, impudent man, for ſending heads of divinity to 
his clergy in theſe parts, contrary to law, ad damnum 
20001. which ſum the jury gave in damages. J/allop 
and Williams for the defendant moved for a-new trial, in 
regard there was no proportion betwixt the ſcandal anJ 
the damages, and likewiſe becauſe there was no parti- 
cular damage proved at the trial; the defendant alſo had 
' made an affidavit that he was not worth 20007. at the 
time of the aQtion brought, nor {ſince : but notwithſtand- 

ing. the court refuſed to grant a new trial. 7. 33 & 
34 [+ 2, in C. B. Biſbop of London v. Edmund Hicker- 
mgh1ll, | | 

It has been ruled, that in Scan, ag. the defendant' 
- cannot juſtify, let the words be ever ſo true, becauſe the 
action is brought qui tam, in which the king is con- 
cerned; but it hath been held that the defendant may, 
explain the words by ſhewing the occaſion of ſpeaking of ' 
them, and thereby extenuate the meaning of them, as. 


þ 


; 


was done in Lord CromwelPs caſe, 4 Co, 14, 2 Med. 
706, Freem, 220, Poph, 07. . 


| 


great oppreſhon, Cowell, edit 1727. 
na | 
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In Scan, Mag. the court will never change the Feng 
on the common affidavit that the words were ſpoken j 
another county, becauſe a ſcandal raiſed on a peer »7 4 
realm reflefts on him through the whole kingdom; 0 
he is a perſon of fo great notoriety, that there is no as 
ceſſity of his being tied down to try his cauſe amor re 
neighbourhood. Certh. 400. 2 Salk. 668. ao 

As in the cafe of Viſcount Stamford v, Nedb 
the ation was laid in London, on þ the debndrne "ae " 
to change the Yenue, for that he was prohibited to ft, ; 
London, having been in arms againſt the king; but Hem 
motion was denied, the plaintiff being a peer of parlia. 
ment then fitting at Yeflminfter, and has eleQtion to lay 
his ation where it is moſt convenient for himſel£. and 
there is the leſs reaſon for removing it, becauſe the a&ion 
is as well on behalf of the king as himſelf. 1 Lev, «<< 
1 Keb. 514. Vide 1 Sid. 185. 2 Med. 216, at 

But in the caſe of Lord Shafteſbury v, Graham, the 
court in Scan. Mag. on a ſpecial affidavit of the plaintift's 
power and intereſt jn the county where the action was 
laid, made a rule for changing the Venue; but note, that 
the books which report and cite this caſe, mention it a; 
a caſe of the times, and that it was owing to the oreat 
influence that Lord had in the city of Lindon that the 
court varied from the general rule, and which rule hath 
ever ſince, notwithſtanding this caſe, been adhered to. 
2 Fo. 198. 1 Vent. 363. Skin. 40. 2 Show. 200, 

It hath been held, that the ſtatute, which appoints that 
aQtions for words ſhall be commenced in the Exchequer 
chamber, does not extend to Scan. Mag. Cro, Cer. 386. 

Alſo it hath been held, that the ſtatute 27 Ez, for 
bringing a writ of Error in the Exchequer chamber docs 
not extend to this action. Cre. Car. 385. 1 Sid. 147, 

It hath been held, that in an aQtion of Scan. Mag. 
ſpecial bail is not required. 3 Med. 41. Hel! Rep. 640. 

It hath been held, that no coſts are to be given the 
plaintiff on his obtaining a verdit. 2 Show. 506. 

Scarborough, $Sce Harbours, 

Scavage., (Scavagium.) It is otherwiſe called Schevage, 
Shewage and Sheauwing, may be deduced from the Saxon 
Seavian, eoftendere, and is a kind of toll or cuſtom ex- 
ated by mayors, ſheriffs, &c. of merchant Strangers, for 
wares /hewed or offered to fale within their precincts, 
which is prohibited by the ftatute 19 H. 7,8. Ina 
charter of Henry the ſecond to the city of Canterbury, it 
is written Scewinga, and (in Mon. Angl. 2. par. fol. 890. 
b.) Sceawing, Cowel, edit. 1727. 

Scavenger, (From the Belgic Scavan, to ſcrape.) 
Two of every pariſh within London and the ſuburbs are 
yearly choſen into this office, who hire men called Ra#-ri, 
and carts to clean the ftreets, and carry away the dirt and 
filth thereof, mentioned 14 Car, 2. cap. 2. Ciwel!, cait. 


4727» | 


The duty of Scavengers, 2 Jill. & M. ft. 2. «8. 


ſe, 9. How appointed in towns, 1 Geo. I. ff. 2. G& 52+ 
ſet. 9. q Gee. 2. c 18. /. 


4 | 

Sceithman, (Saxon) A pyrate or thief. Z. L. Ethe- 
redi,. apud Brompton. 

Sceppa ſalis, An ancient meaſure of Salt, the quan- 
tity now not known. FE? guingue Sceppas falis per amium 
de ſalinis meis de TVeflcotum, Mon, Angl, 2 par. fol. 
32d Þ.. - | | 
Sceurum, A barn or granary. It is mentioned in {r- 


gulphus, pag. 862. 


Schaffa, A ſheaf, as Schaffa fagittarum, a ſheaf of 
arrows, dee Shene de verbor. ſignif. cod. verbo. 

Scharpenny, A ſmall duty or compenſation : and 
ſome cuſtomary tenants were obliged to pen up their cat- 
tle at night in the pound or yard of their Lord, for the 
benefit of their dung; or if they did not fo, they paid 2 


| ſmall compenſation called Sharpenny or Sharnpenny, 1 C. 


Dung-penny, or money in lieu of dung. The Saxon Seearn 
ſignified muck or dung. In ſome parts of the North 
they ſtill cl cow-dung by the name of cow-ſkern, and in 
Weſtmorland a ſcarny boughs, is a naſty, dirty dunghill- 
wench. Cowell, edit. 1727. 

Schavaldus, The officer who colleed the Savage” 
money, which was ſometimes done with extortion an 


- Schetes, 


"rs 
Schetes, The Commons pray that order may be ta- 


ken a24i0ſt the horrible vice of uſury, then termed. Scheres, 
and practiied by the clergy as well as the laity. Rot. 
Parl. 14. Rich. 2. ; 

Schilla, A lirtle bell which was formerly uſed in the 
monalt. 16S, and often mentioned in our hiſtories. Cowell, 
dit. 1727+ 
; excicman, (Sax. Scr-man,) A ſheriff, LL. Ine Re- 
g1s apud brompton. Sec Shircman, 

Schilm. See Hereſy, ſ2onconwouniſts, 

Schools, None hal! kcep a ichooimaſter, or teach 
{choo], without the biſhop's licence, 23 El. c, 1. {. 6. & 
1. I Fac. I. c. 4+ f. 9. 13©& 14 Car. 2. c. 4. [. 11. 
"A graminar-ſchool erected ar Northleech in Glouceſterſhire, 
4 Jac. 1. C. Qualifications of ſchoolmaſters and 
chaplains in Scotland, 9 Geo. 2. c. 39. /. 21. 

Scilicet, An adverb, ſignifies, that is to ſay, to wit; 
and hath been often uſed in law proceedings. Sir John 
Hobart, in his expoſition of this word, ſays, it is not a 
direct and ſeparate clauſe, but zmtermedia; neither is it a 
ſubſtantive clauſe of itſelf, but is rather to uſher in the 
ſentence of another, and to particularize that which was 
too general before, or diſtribute that which was too groſs, 
or to explain that which was doubtſul and obſcure ; and 
it muſt neither increaſe nor diminiſh, for it gives nothing 
of itſelf; but it may make a reſtriction, where the pre- 
cedent words are not ſo very expreſs but that they may 
be reſtrained, Hob. 171, 172. 

Scire facias, Is a writ judicial, moſt commonly to 
call a man to ſhew cauſe to the court whence it iſſues, why 
execution of a judgment paſſed ſhould not be made out. 
This writ is not granted until a year and a day be elapſed 
after a judgment given. Old Nat. Brev. fol. 151. Scire 
facias upon a fine lies not, but within the ſame time 
after the fine levied, otherwiſe it is the ſame with the 
writ of Habere facias ſeiſmam, W:/t. Symbol. part 2. tit, 
Fines,, ſet. 137. and 25 E. 3. flat. 5. cap. 2. and 39 
Eliz, c. 7. Other diverſities of this writ you may find 
. In the table of the Reg:/ter Fudicial and Original, See 
alſo RaftalPs Entries, verb. Scire facias, Cowell, 


1. Of the nature of the writ, and in what caſes it is a 
proper remedy. 


2. Of the ſcire facias to revive judgments, and after 
what time neceſſary. 


3. Of the ſcire facias on recognizances and flatidtes, 


I. Of the nature of the writ, and in what caſes it is a 
proper remedy. 


A fare fauas is deemed a judicial writ, and founded 
on ſome matter of record, as judgments, recognizances 
_ andletters patent, on which it lics to inforce the execution 
of them, or to vacate or ſet them aſide; and though it be 
a judicial writ of execution, yet it is fo far in nature of 
an original, that the defendant may plead to it, and is in 
that reſpe&t conlidered as an ation; and therefore it is 
held, that a releaſe of all ations, or a releaſe of all exe- 
Cutions, is a good bar to a ſz, fa, Lit. ſet, 505. Cy. 
Lit. 290. b. 291. a. . F.N. B, 267. 


But though it be held that a ſc. fa. is in nature of an 


Original, yet it hath been adjudged, that no writ of crror 
lies into the Exchequer chamber on a judgment given in 
B. R. on a {6. fa the ſtatute 27 Ez. cap. 8. which 
gives the writ of error, mentioning only ſuits or ations 
of debt, detinue, covenant, account, ations upon the 
caſe, ejeftione firme, or treſpals. Cro. Car, 286, 300, 
404. 1 Rol. Rep. 264. 1 Vent. 38. 1 Salk, 263. 
 Alfo it was formerly held, that the plaintiff could not 
in a { fa. recover coſts; but this is now remedied by 
_ the ſtatute 8 & 9 J/1ll, 3. cap. 11. Dalſ. 95, 23 Bull, 
322. | 

If a bill of exceptions be tendered to a judge, and he 
ſigns it and dies, a ſcire factas lies againſt his executors 
or adminiſtrators to certify it. 4 n/l. 4.38. 

go if a man be outlawed, who at the time of the out- 
lawry was beyond ſea in the king's ſervice, and he brings 
a writ of error to reverſe this outlawry, and obtains a 

Vor, II, 
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certificate of the marſhal of the king's hoſt, (as he ought 
to do) in this caſe, notwithſtanding the man ſhall die, 
yet may he aſtign the ſame for error, and upon ſhewing 
the certificate have a /, fa. to the executors or admi- 
oo ongyn of the Marthal. 2 /»f. 428. Vide tit. Dut* 
awy, | 


A /a, fa. lies againſt a ſheriff who levies money on a 


fi. fa. and retains it in his hands. Helt 32, Crv. Fac. 


514. T1 And, 247, Godb, 270. 

So a f, fa. will lie for a hne afſefled on the party at 
the juſtice ſeat of a foreſt. Cre. Gar. 409. Lies to have 
execution of damages recovered in appeal. Cro, Fac, 
$49. 

Upon an Elngavit returned by the ſheriff, a ſci, fa. 
lies againſt the pledges in a replevin, by plaint in the ſhe- 
riff's court, tranſmitted to the huſtings, and io to B, R. 
by Certiorari, , Comb. 1, That a ſci. fa. lies againit the 
ſheriff for taking inſufficient pledges in replevin. Hutt. 

If one hath judgment in a quare impedit, and after, 
and. before execution, the party is outlawed, the king 
may have a ſc. fa, to execute the judgment, the king 
having privity enough in this caſe to ſue execution, be- 
cauſe the thing as it was in the plaintiff veſted in the king. 
Moor 241. Cre. Eliz. 44, 325. Where having the 
thing gives a ſufficient privity to maintain a ſc. fa, 
Kelw. 168, 169. : 

On a motion to diſcharge an outlawry which was par- 
doned by the act of oblivion, the court held that it could 


, not be done on motion, but that the party muſt bring a /c. 
fa. on the at. St], 348, On a motion for a ſu. fa. 


to avoid a judgment, made void by the general act of par- 
don, 12 Car. 2. the court doubted whether this -was to 
be done by /c. Fa. or audita querela, 1 S:d, 2.31. 

Where one obtained judgment, and after had judg- 
ment in a ſc. fa. thereupon, ang then became a bank- 
rupt, and the original judgment was affigned by the 
commiſſioners to $8, $8. upon motion, it was entered to 
intitle him to the"benefit of the judgment in the ſe. fa, 
without bringing a new one, 5 14-4. 88. | 

A ſci. fa. brought by the ſucceſſor vf a preſident of 
the college of phyſicians in London, upon a judgment in 
debt obtained by him upon the ſtatute 14 4. 8. againſt 
practiſing phyſick in London without a licence, but died 
before execution; it was objefted on demurrer, that the 


ſci. fa. ought to have been brought by the executor 


or adminiſtrator of him who recovered: but without ar- 
gument the court held, that the ſucceſſor might well 
maintain the ation, for the ſuit is given to the college by 
a private ſtatute, and the ſuit is to be brought by the 
preſident for the time being; and he having recovered in 
right of the corporation, the law ſhall transfer that duty 
to the ſucceſſor of him who recovered. Cro, Fac. 159. 
Dr. Atkins v. Gardinor, | | 

* was brought in the court of C. B, to re- 
verſe a fine in ancient demeſne; and it was ruled, that 
no ſuch writ lay, but that the party ought to bring his 
writ of deceit. dich, 7 I. 3. m C. B. Zouch v. 


Thompſin. 


2. Of the ſcire facias to revive judgments, and after 
what time neceſſary. | 


There have been different opinions whether a /i7/. fa. 
lay at Common law ; but this doubt, ſays my Lord 
Che, aroſe for want of diſtinguiſhing between perſonal 
and real ations. 2 [n/t. 469. ; 

At Common law, it after judgment given, or recog- 
nizance acknowledged, the plaintiff ſued out no execu- 
tion within the year, the plaintiff or his conuſee was 
driven to his original upon the judgment, and the {cire 
facias in perſonal aQtions was given by the ſtatute of //?m. 
2. cap. 45. 

But in real aQions, or upon a fine, though no exe- 
cution was ſued out within a year after the judgment g1- 
ven or fine levied, yet after the year a /, fa. lay for the 
land, ©. becauſe*no new original lay upon the judgment 
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A je. fa. Jay as well in mixed as real ations, as upoh 


a judgment in an afliſe. So it lay upon a judgment in a 
writ of annuity. Sa!t. 258, 600. 

Tt hath been adjudged, that if there be judgment in 
ejectment, and no execution ſued thereon in a year and a 
day, an habere farias poſſeſſirnem cannot be ſued out after 
without a ſcire facias; and Holt Ch. J. ſaid, that as to 
the poſſeſſion of the land an ejement was real, and the 
only remedy a termor for years had, and that a recovery 
therein bound the right of inheritance. Salk. 258, 600. 
Comb. 250. Fareſl. 64. and ſee 1 Sid. 307, 351. 2 
Keb. 307. Skin. 161. 3 Lev. 100. Lutw, 1268. 

But though after a year and a day there can be no exe- 
cution of a judgment without a ſcire facias, yet if the 
plaintiff hath been delayed by a writ of error, he may take 
out execution within a year anda day after the judgment 
affirmed. &5 Co. 88, MAdoor 566. pl. 772. Cro. Eliz. 
706. Godh, 372. Paim. 44. 


And therefore it hath been adjudged, that if a man re- 
covers debt or damages in B. R. and after within the 
year the deſendant brings a writ of error in the Exche- 
quer chamber, where the firſt judgment is zffirmed after 
the year expired, yet the recoverer may have execution 
by capias or flert fa. within the year after the affirmance, 
without a ſc. fa. for the affirmance is a new judgment, 
Ts Rol. Abr. 89g. Lan. 20. Dennis v. Drake, Cre. 
Eliz. 416. S.P. | 


So if after the year after the recovery the defendant 
brings a writ of error, and the judgment is affirmed, 
though before the writ of error brought the recoverer was 
put to his /cz. fa. yet this affirmance is a new judgment, and 
the recoverer may have within the year after the affirm- 
ance a fi, fa. or captas without a ſcire fauuas, 1 Rol, 
Abr. 899. and ſee Palm. 449, Latch. 193. 

So if he be nonſuit in the writ of error, or if the writ 
of error be diſcontinued ; for though in theſe caſes there 
is not any new judgment given, yet the bringing of the 
writ of error revives the firſt judgment. Cre. Fac. 364. 

1 Rol. Rep. 104, 113. 


If A. recovers againſt B, in B. R. damages and coſts, 
and thereupon hath ne the bail after a /cire 
facias, &c. and after B. and the bail join in a writ of 
error upon the ſtatute in the Exchequer chamber, and 
after the year and day paſſes, in this caſe, notwithſtand- 
ing this writ of error, the courtſof B. R. may grant exe- 
cution, for this is a void writ of error, and as if no writ 
of error had been brought, and therefore it ſhall be no 
continuance of the firſt judgment ; but the year and day 
being paſt, the plaintiff cannot have execution without a 
ſci. fa. though the Þ tx paſſed after the writ brought, 
1 Rel. Abr. 899. Trin. 9 Car. 1. Barnes y. Hill. 

If upon a judgment there be a ce/et executio for a year 
after the judgment, the plaintiff within the year may 
| take out execution without a ſe. fa. 6 Mod, 14, 288, 
Fareſ7. 64. Salk. 600. | 

Alſo it hath been held, that where execution hath been 
taken out after the year and day, it is not void, but 
voidable only. 3 Leon. 404. Salk, 273. 


But though it ſeems agreed that the execution being 
Raid by the aCt of defendant, the plaintift may after the 
year and day take out execution without a /&:. fa, Yet 
it hath been held, that if the execution is ſtaid by injunc- 
tion, though the act of the defendant, yet the court will 
not take notice thereof. 6 od. 28. Salk, 322. and ſee 
tit. Fnjuncion, | 

If judgment be given in debt, and no execution ſued 
out within the year, yet the plaintiff may after an award 
of an elegit on the rule of the judgment as of the ſame 
term with the judgment, and thence continue it by v:ce- 
comes non miſit breve ; ſo held on a motion to ſet aſide the 
execution ; and though the court ſaid that an elegit ought 
to be aCtually taken out within the year, yet being 
informed by the clerks of the court, that it had been the 
practice for many years to make ſuch entry, Oc. it was 
{aid to be the law of the'court, and they ordered the exe- 
cution to ſtand. Carth. 283. Seymour v. Greenuil, 2 
Show. 235. S. P. Comb. 232. $S. P. 


| be indited for breach of the good behaviour, 


Sd. C1 


If the demandant or plaintiff taketh his proceſs 
cution Within the year, though it be _ rel ond 
the year, yet if he continue the ſame, he may have exec. 
tion at any time after the year, 2 Int. 471, C: Lit, 
290. b, and ſee 2 Leon, 77> 78, 87. 3 Leon, 259 it, 
Leon, 44. 1 Sid, 59, 1 Keb. 159, 6 Mod. 288. , 

Tf the plaintiff delay the executing of a writ of ini ui 
ty _ a ag" after the interlocutory judgment, he bong 
not do it after without a /c/. /a. Caſes in B. x 
13 W. 3. Haw v. Cuton, FE rh Ok 

In the caſe of - the King there need not be an 
after the year and day. 2 Salk. 603. 

If a judgment be above ten years Randing, 
tiff cannot ſue a ſcire facias without a motion 
if under ten. but above ſeven, he cannot have a cir: 7M 
cias without a motion at /ide Bar, Note ; after = mo- 
tion, and judgment revived by ſci. fa. the defendant dies 
before execution, the plaintiff muſt ſue a new fa. fa, 
but may have it without motion, for the judgment was 
revived before, Salk. 598. Hardifty v. Barny, 

After a judgment, if the plaintiff within the year ſues 
a ſci. fa. he cannot after having a capias within the year - 
til he hath a new judgment in the ſei, fa. 1 Rel, Ar, 
goo. Trin, 13 Car, 1. Roberts v. Piſmg. 


y ſci. fa, 


the plain- 
in court; . 


3. Of the ſcire facias on recognizances and flatutes, 


Recognizances and ſtatutes are conſidered as judg- 
ments, being obligations ſolemnly acknowledged, and en- 
tered of record, and the ſe. fa. on thoſe is the judicial 
writ and proper remedy the conuſee hath ; but herein we 
muſt diſtinguiſh between recognizances at Common law 
and ſtatutes merchant, &c. for upon the former, if the 
conuſee did not tike out execution within a year after 
the day of payment aſſigned in the recognizance he was 
obliged to commence the ſuit again by original ; the law 
preſuming the debt might have been-paid, if they did not 
ſue execution within the year after the money became 
payable ; but this law is altered by Jem. 2. cap. 49. by 
which the conuſee hath a ſci. fe. given him to revive the 
judgment, and put it in execution, if the conuſor cannot 
ſtop it by pleading ſuch matters as the law judges ſufficient 
for that end, ſuch as a releaſe, &c. but the conuſee of a 
ſtatute merchant, &c, may at any time ſue execution on 
them without the delay or charge of a ſ@. fa. Lit. R, 
89. That a capias lies not on a recognizance, but only a 
ſei. fa. 1 Brown 83, Co, Lit. 291. 2 I»ft. 46g. F. 
N. B. 296. Bro, Recog. 17. | 

Alſo as to recognizances at Common law, and fta- 
tutes and recognizances introduced by ſtatute law, we 
muſt further diſtinguiſh, that if on the firſt the conuſce 
dies before execution ſued, his executor ſhall not {ue it, 
even within the year, without bringing a /#. fa. againlt 
the conuſor ; the reaſon is, becauſe the law preſumes the 
debt might have been paid to the teſtator, and therefore 
will not ſuffer the debtor to be moleſted, unleſs it appear 
that he hath omitted to perform the judgment ; and this 
is to be done by ci. fa. brought by the executor, for the 
alteration of the perſon altereth the proceſs at Common 
law ; but this tending to delay the ſe, fa. is taken away 
in ſtatutes and recognizances by ſtacute law, by the {eve- 


ral as of parliament which introduced them, and there- | 


fore upon the death of the conuſee of a ſtatute merchant, 
&c. his executors may come into Chancery, and upon 
their producing the xy (Hare and the ſtatute, ſhall have 
execution without a /c. ſa. as the teftator himſelf might. 
2 Inſt. 395, 471. Bro. Stat. Merch. 16, 43, 50 _ 
If a man be bound in a recognizance to the King, 
upon condition to be of good behaviour, &c. he cannot 
by which 


he forfeits his recognizance, without a ſs. fa. for if a 


fer. fa. had been brought, he might have pleaded ſome 


matter in diſcharge thereof, 4 In/t. 181. 1 Ral. Abr. 
goo. What ſhall be ſaid a breach, ſee Cro. Car. 495- 
and how to be afligned, ſee 3 Bulft. 220. Cro. Jac. +15: 
S111, 396. | | 

If a man acknowledges a recognizance to be paid at 2 


day within the year after the date of the recogni Sant. 
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in this caſe he may have execution by f. /a. or elegit | 
within the year after the day of payment, though the year 
be paſt from the date of the recognizance. 21 Ed. 3. 
22. b. 1 Rol. Abr. 899, goo. 2 [nft. 471. 

If A. enters into a recognizance or ſtatute, &c. to B, 
and the ſum is made payable at three ſeveral days, at 20/, 
at each day, the whole debt being 60/. when the firſt 
day of payment is lapſed, the conuſee may have execu- 
tion for 201. immediately, and fo for the reſt as it be- 
comes due, without waiting for the laſt day of payment, 
as he muſt have done if the debt had been due upon bond; 
and this holds as well on recognizances at Common Jaw 
2s upon ſtatutes; and the reaſon is becauſe theſe are in 
nature of three ſeveral judgments. 2 Rol. Abr. 468, 
Cr. Lit. 292. 

If a man recovers an annuity, he ſhall have execution 
for every time that occurs after by f# fa, or elegit with- 
in the year after the time incurred, though the year be 
paſt from the judgment, but not after. the year with- 
out a ſet, fa. 1 Rel, Abr. goo. 2 Int. 471. Salk. 
258, 690. 

If two acknowledge a recognizance of 100/. quziitbet 
wrum in ſ{lid2, that is jointly and ſeverally, the conuſee 
may ſue ſeveral ſez. fa. againſt the conuſors upon this 
recognizance. 2 [nft. 395. | 

Fir more learning on this ſubjeft, ſ:e 4 Bac. Abr, and 
19 Vin. Abr. tit. Scire facias, 

&=:frewyte, The annual tax or preſtation paid to the 
ſheriff for holding the aſfizes or county courts. In 
ſrutiis pro quadam penſiine, vocatur Scirewyte annuatim 10 
fil.,——Paroch, Antiq. p. 573- 

Scite, Mentioned in ſtat. 32 H. 8. cap. 20. See 
Site, 

Scolds, Are troubleſome women, who by their braw- 
ling and wrangling among their neighbours, . break the 
public peace, and increaſe diſcord. 
They are indictable in the ſheriff's turn, and puniſhed 
by the ducking-ſtool, &c., MAitch. 11, 2 Hawk, P. 
C. 67. | 

wat and Lot, (Sax. Sceat, pars, & Lhe, i. e, 
$775) Signifies a cuſtomary contribution laid upon all ſub- 
jets, acco;ding to their ability. Spelm. Nor are theſe 
old words grown obſolete; for whoever in like manner 
(:hough not by equal proportion) are afleſſed to any con- 
tribution, are generally ſaid to pay Scot and Lot. Stat. 
i3 H. 8, cap. 9. | | 

=cotal or Scotale, Is where any officer of a foreſt 
k-eps an alehoule within the foreſt, by colour of his of- 


ice, cauſing people to come to his houſe, and there ſpend | 


their money tor fear of his diſpleaſure: It is compounded 

of ſcot and ale, which by tranſpoſition of the words is 

otherwiſe called an aleſhot. This word is uſed in the 

Charter of the Foreſt, cap. 8. Nullus foreſtarius faciat Sco- 

tallas, vid garbas colligat, vel aliquam colleftam factat, &c. 

Manwood 2 16. 

Staottare, Thoſe tenants are ſaid Scottare, whoſe 
lands are ſubje& to pay ſcot. fon. Ang. tom. 1. þ. 87 5. 

Scotland, Merchandize of the ſtaple not to be car- 

ried into Scotland, 27 Ed. 3. fl. 2. cap. 12. 

———— arms and viCctuals into Scotland prohibited, 7 
« 2. Cc 10. 
Except to Berwick, 15 R. 2. c. 79, Repealed, 4 Fac. 

bik-£; | 

| Merchandize carried to or from Scotland, ſhall be cu- 
ſtomed at Berwick, or Carliſle, 2 Ed. 4. c. 8. | 

Scotſmen not made denizens, warned to depart the 
realm, 7 FT. 7, c. 7. repealed, 4 Fac. I. c. I. 


_w horſes in Scotland made felony, 23 H. 8. c. 
Io, 


GG 1;: 


Commiſlioners appointed to treat with Szotland, I Fac. 
I, c.2, 3 Fac, I. c. 3. Repeal of the hoſtile laws, 4 
Jac. t, 7, 

Felonies committed in Scotland by Engliſh men, to be 
tried in the northern counties, 4 Fac. I. c. I. /. 23, &c. 


Engliſhmen committing felonies in Scotland to be ſent 
thither, 7 Tac, I, Co T, 


% 


Stat. 51 Hen, 3.| 


32 H. 8. c. 6. 1 El, c. 7. repealed, 4 Fac. 1.| 


S C O 


Pacification between England and Scotland, i6 Car, ti 
6 5% 


Corn, falt and fiſh, may be imported from Scotland, 
12 Car, 2. c. 18. [. 16, 

Commiſſioners appointed to ſettle the intercourſe of 
trade between England and Scotland, 19 Car. 2. c. 13; 
22 Geo. 2. 9, 

Commiſſioners appointed to treat of the union, x Aur. 
ffs I. c. 14. 3& 4 Ann. c. 37. 

Reſtraints on the ſubje&ts of Scotland, 3 & 4 Ann, 
c. 7. repealed, 4 & 5 Ann. c. 3. 

Articles of the union with Scotland, 5 Ann, c. 8. 

Acts anent peace and war repealed, 6 Ann. c. 2. 

For improving the union, 6 Arn. c. 6, 7 Ann, 
C. 2I, 

Ale, Method preſcribed for granting licences to re- 
tail ale, &c. in Scotland, 29 Geo, 2. c. 12. /, 10. &c. 

Arms. In the cuſtody of ſuſpefted perſons may be 
ſeized, 1 Geo, 1, c. 20, /. 10, 

For diſarming the Highlands, 1 Geo. 1. c. 54. 11 Geo. 
I. c. 206, 19 Geo, 2. c. 39. 21 Geo. 2. Cc. 34+ 

Sterling/hire included, 26 Geo. 2. c. 22. . 2. 

The uſe of the Highland dreſs reſtrained, 19 Geo. 2. 
£.-39. f- 17. 20 Geo, 2. c. 51, 21 Geo. 2. c. 33. 

'The acts for diſarming the Highlands extended to par- 
ticular parts of the ſhire of Stirling, 26 Geo. 2. c. 29. 

Bail. Bail in criminal proſecutions increaſed, 1x 
Geo. 1. c, 26. /. 11. | 

Bent, Penalty of cutting bent in Scotland, 15 Geo. 
2. © 33-:[c'9- 

EL Aqua vite excepted from duties, 9 Geo. 2. 
* 23-/+ 22. 19. Geo, 2. c, 12. f. 27. 24 Geo. 2. . 40. 

. 2 Li . - 
Bread. Regulations to prevent adulteration thereof, 
3 Geo, 3. c. 6, | 

Calendar. Courts of ſeffion and Exchequer, and mar- 
kets, &c. Not to be continued according to the new ca- 
lendar, 24 Geo. 2. c. 23. /«. 4. 

Coals, Carried from Stirling to Dunbar exempt from 
duties, 8 Ann. c. 4. /. 9 Ann. c. 6, ſ. 10. 

Imported to Jreland liable to ſame duties as from Eng- 
land, 9 Ann. c. 22, ſ. go. | 

Conjuration. The aft intitled anentis witchcraft repeal=- 
ed, 9 Geo. 2. c. 5. /. 2. | 

Corn, Power given to the judges to ſuſpend prohibi- 
a rs I4 Geo. 2. c 7. 

ebenture on corn exported payable in three months, 
26 Geo, 2, Cc, I 5» þ . 

Courts, The attendance of the nobility upon the cir- 
cuit courts, diſcharged, 8 Ann. c. 16. 

The a& diſcharging the yule vacance repealed, 10 Ann, 
FA 13. this a repealed, 1 Geo. 1. if 2. Cc. 28. 

he ſalaries of the judges charged upon the cuſtoms and 
exciſe, 10 Ann, c. 26. /. 108. 

Circuit courts to be held once a year, 10 Ann. c. 33» 

For the trial and admiſſion of the Lords of Seflions, 10 
Geo. 1. c. 19. | 

Court of Seſſion may adjourn in December, 3 Geo. 2. c. 

ti, | 
Court of Seffion adjourned on account of the rebellion, 
I9 Geo, 2. c. 7. Cn 

Regulations of the ſheriff's court, 20 Geo. 2. c. 43. /. 
29. 
"of the circuit courts, 20 Geo, 2. c. 43. /- ZI, 21 
Geo, 2 Cc 19. /. 13. 

Advocation of cauſes under 12/7. value diſcharged, 20 
Geo. 2. Co 43» /þ 38. SES | 

The Judges ſalaries augmented, 32 Geo. 2. c. 35. + 
22. EDS 
Judges impowered to make adjournments, 2 Geo. 3. c. 


a7. 

SP EWECY Perſons who ſet woods on fire, to be pu- 
niſhed as wilful fire-raiſers, 1 Geo. I. c. 48. /. 4- HY 
Capital or corporal puniſhment not to be inflicted till 
o or 40 days after ſentence, 11 Geo. I. c. 26. /. 10. 
BS. puniſhment may be inflited after 8 or 12 days, 
3 Geo. 2. 6. 32. |. 2. LE 

Aſſeſiments may be made for the charges of criminal 


I #* 4s by 26, bo I, 
proſecutions, v Geo. I. c þ 1 Cuſtoms, 


8 


GW 


C»/toms, Laws of the Cuſtoms extended to Scotland. 


6 Ann, c. 26. /. 17. 
The crown may appoint further 
of goods, 6 Ann. c. 2. /. 18. 


For a treaty with the proprietors of ſugar houſes, 1 
Geo. I. c. 19. /. 19. 


The privileges of 


ports for the landing 


the ſugar houſes purchaſed, 8 Geo. 1. 


te 4+-J-*O: 
See Ciiſtoms, 
Edinburgh, A duty of 2 pennies Scots on ale, &c. 


tranted to the town, continued for 19 years, 3 Ges. I. 
Ce &, 

The duties extended, &c. 9 Geo, 1. c. 14. 25 Geo. 2. 
C. 9. 

Root cuſtoms deſcribed, 1 Geo. 2. c 22. 

Regulations for improving the city, 26 Geo. 2. c. 30. 

Equivalent. No equivalent debentures to be ſtopped, 
3 Geo. 1, c. 14. | 
Evidence. Method of taking evidence in writing, in 
caſes not capital, taken away, 21 Geo. 2. c. 19. /. 7. 

Evidence of offenders admitted in trials for theft of 
cattle, 21 Geo. 2. c. 34+ 

Exchequer, New court of Exchequer conſtituted, 6 
Ann. c. 26. 2 

Whitſuntide and Lammas terms, when to begin and 
end, 7 Ann. c. 15. | 

Exciſe. What duty ſhall be paid on Scotch two-penny 
ale, 8 Ann. c. 7. /. 3: 

Excommunication, No forfeiture incurred by an ex- 
communication by the church judicatories, 10 Ann. c. 7. 

. IO. 

Fiſhery, Commiſſions to be appointed for applying part 
of the equivalent for the improvement of the fiſheries and 
manufaQures, 13 Geo. 1. c. 30. 

Penalty of killing lobſters on the coaſt of Scot/and in 
ſpawning time, 9 Geo. 2. c. 33. |. 4. 

Encouragement given to hihery in Scotland, 29 Geo. 
2. Cl. 23. 

Farfilted eftates, Neretable juriſditions, &c, forfeited, 
annexed to the crown, 1 Geo. 1. c, 50. /. 31. 

Veſted in the King, 20 Gee. 2. c. 41. 

Forfeited eſtates in Scotland annexed to the crown, 
_unalienably, 25, Geo. 2. c. 41. 

The crown enabled to purchaſe ſuperiorities in Scot- 
land, 25 Geo. 2. c. 41. /. 7. 

Rents of forfeited eſtates in Scotland to be applied to 
the improving the Highlands, 25 Geo. 2. c. 41. /. 14. 

Pariſhes may be divided in the - forfeited eſtates, 25 
Geo. 2. & 41» /- 25: 

When claims on the barony of Strowan are to be en- 
tered, 26 Geo. 2. c. 29. 

Court of Seffion to determine the claims of creditors, 
31 Geo. 2. c. 16, 

Proviſions for relief of vaſſals of eſtates annexed to the 
crown, 2 Geo. 3. c. 17. 

Funds. Ceitain yearly funds payable in lieu of equi- 
valents ſettled by the treaty of union, 5 Geo, I. c< 20. 
23 Geo. 2. c. 21. | 

Game. Penalty of having game without having leave 
of a qualified perſon, 24 Geo. 2. c. 34. Ie 

Seaſon for killing game, 1 Geo, 3. c. 21. 

Habeas corpus. Perſons having committed any capital 
offence in Scotland, may be ſent thither for trial, 31 Car, 
2: C 2. /..16. 

fiobd a Laws concerning the highways before the 
Union, confirmed, 5 Geo. I. c. 30. 

Additional toll on waggons drawn by four horſes, 32 
Geo. 2. Cc. 15. | 

Houſes, Surveyors in Scotland to view houſes, &c. 21 
Geo. 2. c. 10. & ſequent. 26 Geo. 2. c. 7. 

Turiſdiflions, "The heretable juriſdiftions reſumed, 20 
Geo. 2. c. 43. 21 Geo. 2. c. 19, 28 Geo. 2. c. 7. 

Fuſticiary, Method of exhibiting criminal informa- 
tions before the Lords of Juſticiary. 8 Ann. c. 16. /[{. 4. 

Circuit courts to be kept but once a year, 10. Ann. c. 
hh PER indemnified for not performing the Northern 
circuit in May 1746. 19 Geo, 2. c. 39, 
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King. Heirs of Tailzie ic, im 
crown, 20 Geo, 2. c. 51, ; powered to ſell to the 
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Linen, Length and breadth of Scorch linen 
Ann. c. 21. | | By 


No perſon to import bad lintſeed 
24 Geo. 2. c. JI, 


Stamp-maſter not to ſtamp linen before takin 
of office, 18 Geo, 2. c. 24, hey ” 8 


Encouragement given to the manufaQure inens i 
the Hicklonds, 26 or. 2: & 26 Omron, 

Ma't, "The malt tax to be deduQted out of the 
of ale, mentioned in the ſeventh article of the U 
12 Geo. I. Cc. 4. f. 62. 

Perpetual duty on malt, &c, 
14, Cyder for diſtilling, 
ind. f. 11 & 23. 

Manufattures, Offences in ſeducing artificers, to he 
tried in the court of Juſticiary or Circuits, 5 Ge, 1, c, 
29% "[.8 | 

” 2G The marriage ac not to extend to Sc: 
land, 26 Geo. 2. c. 33. /. 18. 

Ainifters. To what rates miniſters, 
&c. {hall be ſubject, 17 Geo. 2. c. 11. 

Miniſters may chuſe to which of the four yearly rates 
they will be ſubje&t, 22 Gee. 2. c. 21, 

Azeney. Part of coinage dutics appropriated to pay fa- 
laries of officers of the mints in Scotland, &c, 7 Ann, c 
"7 RRC = 
Nenconformiſts, Epiſcopal congregations to be pro» 
tefted, 10 Ann, c 7. 

Miniſters to pray for the king, &c, 10 Ann, c 5, /. 
It.: 5 Geo. I. c.:29c 

Sheriffs, &c. to enquire of epiſcopal meetings, 19 Ges, 
2. &. 38. 21 Geo. 2. £34 

Oaths, Perſons in office to take the oath of abjuration, 
&fc, 6 Ann. c. 14. 8 Ann, c. 15, 10 Ann, c. 7, 1 
(eo, I. &. 13. I Geo; © 20, 5 Cer. I. 29, 19 
Geo. 2." 39- 20 Geo. 2.6 43-21 Ceo: 2. £34; 

Outlawry. Proceedings in outlawry tor treaton, 22 
Ges. 2. c. 48. 

Papiſts. The power of puniſhing trafficking papiſts 
given to the Lords of Juſticiary, 12 Arn. ff. 2. c. 14. 


» I Gee, 7, 
&c..10 


» 13 Geo, 2, , 26, 


Price 
nion, 


33 Gee. 2.67.1, 


and tor private uſe, exempt, 


heads of colleges, 


» I2, 
f The at 1 /7. & I. c. 15. for diſarming papiſts ex- 
tended to Scotland, 1 Geo, 1. c. 20. 

Parliament, 
Ann, c. 2% 

Regulations of eleftions of members of the houſe of 
commons, 12 Ann. /t, 1, c. 6. 7 Geo, 2. c. 16, 16 
(677 5 A Re 0 

Penalty of town counſellors ſeparating from the ma=- 
jority at the annual elections of magiſtrates, 7 Ge9. 2. Cc. 
x6.-/. 6..--16 Geo, 2.'c. 11%: [' 22; 

Patronages. Right of patrons reſtored, 10 An". ©. 12. 

Tus devolutum not ſtaid by preſentation of a perion not 
qualified, 5 Geo. 1. c. 29. /. 8. | 

Poynding. Dire&tions for officers poinding goods, 2 
Geo. 2. c. 43. / 28. | 

Priſons. Regulations of priſons in Scet/and, 20 Ge. 2. 


How the 15 peers are to be elected, 6 


] <. 43+ /- 18. 


His majeſty's forts lawful priſons, 21 Ges. 2. c. 19. /- 9- 

Salt. Scotch falt landed before the entry, forfeited, 7 
& 8 W. 3. c. 3t. [. 45: | 

No falt of the produce of England to be imported from 


Scotland, 2 & 3 Ann, c. 14. f. 1, 7- 


Laws to prevent frauds in importing and exporting fiſh 
or fleſh, extended to Scotland, 7 Ann. c. 11. }. 5: 
Regulations for importing Scotch ſalt, 5 Geo. I. 18, 


ſ- 20. 


Servants wages not to be paid in ſalt, $ Geo. 2. © 12+. 


Je 4: | 
Schools. ForereQting ſchools in the Highlands, 1 G*% 


I. 54. /. 16. 4 Geo. I: c. 8. [. 32. | 
OR aol Bore to be regiſtered, &c. 19 Geo. 2. < 39: 
School maſters to take the oaths, &c. 21 Geo. 2. <: 34 


Seſſions 


fe 12. 


8&C U 


$-/,ons, The nomination, trial, and admiſſion of Lords 


of Seffion, 10 Geo. I. c. 19, 3 Ges. 2. c 32. 

Court may adjourn, not exceeding 10 days, 3 Geo. 2. 
© 32. 19 Geo. 2. C7. | 
Sheriffs. Sheriffs depute, E&c. not to be officers to any 
ſubje&, 21 Geo. 2. < 19. /. 10. 

For 15 years to hold their offices ſo long as his Majeſty 
ſhall appoint, afterwards ad vitam aut culpam, 28 Geo. 2. 


| Goldiers. May be quartered in Scot/and as they might 
by the laws in force at the time of the Union, 33 Geo 2. 
( b. ſ. 31» 45+ 33 Geo. 2. 8. [. 24. 

Stores. Premium for importing maſts to England, 2 
Geo. 2. C 35+ j+ 12+ 
\ Tailzie, Heirs of tailzie may fell to the crown. 
Geo. 2. c. 50 & 5I. | | 

Tax. Commiſſioners of land-tax to levy duty on places 
and penſions, 31 Geo. 2. c. 22. /. 14, 29. 

What ſum to be raiſed on land-tax in Scetland, 33 
Gee. 2. CIs /- 124: | pets Mos 

Tenures. Encouragement to vaſſals continuing dutiful, 
1 Geo, I. c. 20. 21 Geo. 2. c. 33. þ- 17. 

The ſervice of perſonal attendance diſcharged, 1 Geo. I. 
( 54+ [+ 10. 

Tenure by ward-holding, &c. taken away, 20 Geo. 2. 
&. 50. 

Eſcheats on horning and denunciation taken away, 20 
Geo. 2. c. 50. ſe 11. 

King to hold principality and grant entries, 25 Geo. 2. 
(, 20. 

Title-deeds, For relief where title-deeds were imbe- 
ziled by the rebels, 20 Geo. 2. c. 20. 21 Geo. 2. c. 17, 

Treaſon. The ſame crimes treaſon as in England, 7 
Ann. c. 21. | 

Suſpe&ed perſons in Scotland may be ſummoned to ap- 
pear at Edinburgh, 1 Geo. I. c. 20. ſe 6. 19 Geo. 2. c. 
25 


20 


Qualifications of jurors, 19 Geo. 2. c. 9. [. 4. 
For trials of high treaſon, &c. committed in the High- 
lands, 21 Geo. 2. c. 19. /. 3 

DireQions for proceedings to outlawry for high trea- 
ſon, 22 Geo. 2. c. 48. 

Wines. Proportional duties in Scotland, 30 Gez. 2. c. 
IQ. /. I9. | 
c” ell manufaftures, ManufaQtures of ſerges, plad- 
ings, fingrams and ſtockings, regulated, 6 Geo. 1. c. 13. 
IO Geo, I. Cc 18, 

For the exciſe on ale in ſeveral towns of Scotland, fee 
the reſpeQive towns. | | 

Scouring clay, See Fuller's carth. ; 

Scripture. All prophane ſcoffing at the holy ſcripture, 
or expoling any part thereof to contempt or ridicule, 1s 
puniſhable by fine and impriſonment. 1 Haw. P. C. 7. 

Scrivenets, Are mentioned in the ſtatute againſt uſury 
and exceflive intere® of money. 12 Ann. cap. 6. If a 
ſcrivener is intruſted with a bond, he may receive the in- 
tereſt; and if he fails, the obligee ſhall bear the loſs; and 
ſoit is if he receive the principal, and deliver up the bond; 
for being intruſted with the ſecurity itſelf, it ſhall be 
preſumed he is truſted with power to receive the prin- 
Cipal and intereſt ; and the giving up the bond on pay- 
ment of the money is a diſcharge thereof : but if a ſcri- 
vener be intruſted with a mortgage-deed, he hath only 
authority to receive the intereſt, not the principal; the 
giving up the deed in this caſe not being ſufficient to re- 

ore the eſtate, but there muſt be a reconveyance, &c. 
decreed in Chancery. Hill. 7 Ann. 1 Salk. 157. Itis 
held, where a ſcrivener puts out his client's money on a 
bad ſecurity, which-on inquiry might have been eaſily 
found ſo, yet he cannot be charged in equity to anſwer 
the money ; for it is here ſaid, no one would venture to 
Put out money of another upon a ſecurity, if he were 
obliged to warrant and make it good, in caſe a loſs ſhould 
happen, without any fraud in him. Preced. Chanc. 146, 
149. See 19 Vin. Abr. 289—292, | 

Scutage, (Scutagium, Sax. Scildþen'g) Was a tax or 
contribution, raiſed by thoſe that held lands by knights- 
ſervice, towards furniſhing the King's army, at one, two, 
or . _ for every knight's fee. Henry the third, 

OL, II. | 


8: A 
for his voyage to the holy land, had a tenth granted by 
the clergy, and Scutage, three marks of every knight's 
fee, by the /aity; Baronag. Anzlie, 1 Part. fol. 211, b: 
This was alſo levied by Henry the ſecond, Richard the 
firſt, and King Feobn, See Elcuage, 

Scutagio habendo, Was a writ that lay for the King, 
or other Lord, againſt the tenant that held by knights fer- 
vice, to ſerve by himſelf, or elſe to ſend a ſufficient man 
in his place, or pay, &c. where the King intended to 
make a warlike expedition againſt the Scots or French, 
F, N. B. fol. 83. It is uſed in the Regiſter Original, for 

him to recover E/cuage of others, that hath either by ſer- 
vice or fine performed his own to the King. Fl. 88. b. 

Scute, A French gold coin, value 35. 4. coined about 
the year 1427, in the reign of Henry the fifth. It comes 
from the French word Ecu, which ſignifies a crown of 
gold money. . Katherine, queen of England, had an aſſu- 
rance made her of ſundry caſtles, manors, lands, &c. 
ſeverally named, and valued to the ſum of forty thouſand 
Scutes, every two whereof were worth a noble. Rot. 
Parl. 1 H. 6. n. 40, So the learned Fvrteſcue, ſpeaking 
of the inns of courts, ſays, In his enim hoſpitits nequaquam 
| poteſt Audens aliquis ſyſtentari minoribus exporfis in anno, quam 
Ofoginta Scutrrum, cap. 49. 

Scutella, Scotella, From Scutum. Sax. Scutel, Scuttle, 
Any thing of a flat and broad ſhape, like a ſhield, eſpe- 
cially a plate or diſh, Cowell, edit. 1727. | 
PP wats Cleemoſynaria, An alms-baſket or ſkuttle, 
. th, | 

Scutum Armorum, A coat of arms. 74. ib. 
Scyldvit, (Sax.) Is a mul& for any fault ; from the 
Sax. Scild, deliftum, and wite, pena. Leg. Hen. 1. 

mfyra, A fine impoſed on ſuch as negleQed to attend 


the Sg" court, which all tenants were bound to . 
| do. on. Angl. tom. 1. þ. 52. 


Scyregemor, Fond Was a court held twice every 
year as the ſheriff's torn is now) by the biſhop of the 
dioceſe, and the Ealdorman (in ſhires that had Ealdormen, ) 
and by the biſhops and ſheriffs, in ſuch as were commit- 
ted to the ſheriffs that were immediate to the King, 
wherein both the eccleſiaſtical and temporal laws were 
given in charge to the country. Selden's Titles of Honour, 
fol. 520. "This court at firſt was held three times, viz; 
Et habeatur in anno ter Burgimatus & Scire-motus. Leg. 
Canut. cap. 38. But Edward the Confeſlor, cap. 35. 
appointed it to be held twelve times, et Hundreda & 
ILapentachia duod.cies in anna congregari. | 

Sea. The ſea ſhall be open to merchants, 18 Ed. 3. 
ft. 2.c. 3. The King called the King of the ſea, 46 
Ed. 3. "The mariners of the Weſt undertake to raiſe an 
army, $ Kice 2. & Þ. - | 

Sea-banks, See Banks.. | 

Seal, (Sigi/lum) Is a ſtamp engraved with a particu- 
lar impreſſion, which is fixed upon the wax that cloſes 
letters, or affixed as a teſtimony. Fobn/. The firſt ſealed 
charter we find extant in England, is that of King Edward 
the Confeſlor upon his foundation of IFe/imin/lter Abbey. 
Dugdale's IVarwickſhire, fol. 138. b. Yet we read in the 
manuſcript hiſtory of Offa, King of the Meraans—Rex 
Ofa literas Regii Sigil!i ſui munimine confignatas cidem 
nuncio commilit deferendas. * And that ſeals were in ute 
in the Saxons time, ſee Taylor's Hiſtory of Gavelkind, fat. 
73. It was uſual in the time of ZH, 2. and betore, to 
ſeal all grants with the ſign of the croſs : Has donatimes & 
ordinationes confir marunt & cruce ſignarunt Henricus Rex 
& Mathildis Regina, Monaſt. 3 tom. fol. 7. And Or- 
dericus Vitalis tells us, That archbiſhop Dur/ian with his 
ſuffragans, prediftarum rerum donationem fatia crucis in 
Gharta figno correboravit, lib. 4+ That moſt of the char- 
ters of the Englih- Saxon Kings were thus ſigned, appears 
[by Ingu/phus, and in the Hra/t'con, and that the croſſes 
were all gold. But it was not ſo much uſed after the 
conqueſt, Cerwell, edit. 1727. See Nigillum, Wang. 
| Writs touching the Common law not to go out under 
{any of the petty ſeals, 28 Ed. 1. /f. 3. c. 6. 
| Deeds of covenants void, where the ſeals are not kept 


as direQed by the act St. de Apport. re ig. 35 Ed. 1. ft. 
| I, Co eo ; 


$8B 


Writing 
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Writing relating to the earldom of March ſhall be 

ſcaled with-the Great ſeal, 4 H. 7. c. 14. 

The courſe in which the King's grants ſhall paſs the 
ſeals, 27 H. 8. c. 11. 

Where clerk of the Privy ſeal to make warrants to the 
chancellor, 27 H. 8. c. 11. /. 2. | 

What fees the clerk of the ſignet is intitled to, 27 H. 8. 
e. 11. /. 4, 8. 

Where fees are not payable on grants of leaſes, 27 H. 
8. c. 13. /. 12. | 
_ Counterfeiting Great ſeal, &c.. excepted 
Tal pardon, 20 Geo. 2. c. 52. /. 9. | 

Sea-Law, See Dleron Laws. 
Sealer, (Sigillator,) Is an officer in Chancery appoint- 
ed by the Lord Chancellor, or Lord Keeper of the Great 
ſeal of England, to ſeal the writs and inftruments there 
made in his preſence. , | 

Sealing Deeds, Makes perſons parties to them; and 
if they are not thus ;ſealed they are void. Dyer 13. If 
a ſeal is broken off, it will make the deed void, and 
when ſeveral are bound in a bond, the pulling off the 
ſeal of one makes it void as to the others. 2 Lev. 220. 
But in a deed of covenants, tis held that a perſon's 
breaking off the feal of one of the covenantors, after ma- 
king the covenant, ſhall avoid the deed only againſt him- 
ſelf. Cro, Eliz. 408, 546. In caſe the ſeal of a bond 
| be broke or eat off by rats, or it is any ways cancelled, 
no action can be brought on ſuch bond, &c. 2 Bulft. 
246. See Deed, | 

Seamen, Mariners deſerting the King's ſervice, to 
| be impriſoned. 2 R. 2. /4. I. c. 4- 
The puniſhment of watermen withdrawing in times of 
preſs, 2&3P,& M.c.16./. 8. 

W hat mariners may take apprentices, 5 Eliz. c. 5. 


out of gene- 


3 + # 
The ſtat. 18 Z. 8. cc. 19. againſt ſoldiers departing, 
extended to mariners, 5 El. c. 5. ſ. 27. Es 

Seamen and fiſhermen not compellable to ſerve as ſol- 
diers, 5 El. c. 5./. 41. 

The Trinity-houſe at Deptford-/trand to ſet up ſea- 
marks, 8 El. c. 13. ſ. 2. | 

For preſling of mariners, 16 Car. I. c. 5. c. 23. c. 26. 

Againſt diſturbances by ſeamen, 16 Car. 2. c. 5. 16 
Cot, 2 6% 22 & 23 Cx. 2c 2% | 

Seamen declining to fight, to loſe their wages and be 
impriſoned, 22 & 23 Car, 2. c. 11. /. 7. 

Seamen hindering their captain from fighting, to ſuffer 
as felons, 22 & 23 Car. 2. c. 11. /. 9. 

Seamen defending their ſhips, to be rewarded, 22 & 
23 Car. 2.c. 11. f. 10, 

Seamen to be regiſtered, 7 & 8 W. 3.c. 21. 8&9 


TJ. 3. c. 23. repealed as to. regiſtering ſeamen, 9 Arn. 
Cc. 21, | 


. 64. 

dens to be admitted to Greenwich Hoſpital, 7 & 
8W. 3.c.21.ſ. 7. 2& 3 Ann. c. 6. [. 19. 

A duty of fix pence a month payable by ſeamen to 
Greenwich Hoſpital, 8 & g W. 3. c. 23. /. 6. 

Penalty of receiving wages in fraud of a ſeaman or his 
repreſentatives, 9 & 10 JF, 3. c 41. /. 3. | 

A will of a ſeaman on the ſame paper with a warrant 
of attorney, void, 9& 10 JF. 3. c. 41. /. 6. 

Seamen deſerting merchants ſhips, to loſe their wages, 
11& 12H, 3.c. 7./. 17. 
 Seamen not to be wilfully left beyond ſea, 11 & 12 
W. 3. c. 7. ſ. 18. 

Pariſh boys may be bound or turned over to the ſea- 
ſervice, 2 & 3 Ann. c. 6. 

Exempted till 18 from duty of 6d. per month to Green- 
wich Hoſpital, 2 & 3 Ann. c. 6. /. 7. 

Apprentices to- have protections for three 
Ann. c. 6. ſ. 15. 17 Geo. 2. c. 17. 

Vagrants to be preſſed, 2 & 3 Ann. c. 6. [. 16. 

Maſters to have wages of apprentices preſſed, 2 & 3 
Amn. c. 6. /. 17. Wy 


Seamen to have their tickets when diſcharged or turn- 
ed over, 4 Ann. c. 19. /. 10. X 


| Maſters not obliged to take apprentices under the age 
of thirteen, 4 Ann. c. 19. /. 16, 


F 


years, 2& 3 | 
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Apprentices not exempt from 
ſea-ſervice before, 4 Ann. c. 19. 
Watermen not appearin 
diſabled, 4 Ann. c. 19. /. 18. 


Firemen exempted from the preſs, 6 An. c. I 
Seamen in America exempted from the er bog 


oe. 37» + 9. 

Commitlioners of the navy may puniſh diſturbances þ 
ſea in the yards, 1 Geo. 1, c. 25, y 

Seamen maimed in fight againſt pirates, to be reward. 
ed, 8 Geo. 1. c. 24. ſi 5. 

7+; on ſeamen not fighting pirates, 8 Geo, x, 
24. [. 6.1 | | 

Maſters not to pay their men more than half their 
wages beyond ſea, 8 Geo. I. c 24. ſ. 7. 12 Ge. 2, 
30. /. 12. | | 

Penalty on commanders of ſhips of war carrying mer- 
chandize, 8 Geo. c. 24. [. 8. 

DireRion for the punQual 
x Geo, 2. ſt. 2. c. 9. /. 6. : | 

Bounty on conduct money, &c. allowed to volunteer - 
ſeamen, 1 Geo. 2. c. 14. 14 Geo, 2. c, 38, 

Proviſions againſt impoſitions upon ſeamen, 1 Ges, 2, 


yea after 18, if in 
« 17. 
when ſummoned to ſerve, 


payment of ſeamens wages, 


6 I4- þ. 7+ 
Proviſion for ſeamen in foreign parts, 1 Geo. 2. c, 14. 
+12, 

Seamen in the ſervice privileged from arreſts under 20), 
I Geo. 2. c. 14. ſ. 15, 14 Geo. 2.c. 38. /. 3. 

Maſters of merchant ſhips: to contract with their ſea- 
men in writing, 2 Ges. 2. c. 36. f. 1. made perpetual, 
2 Geo. 3. c. 31. | 

Taking mariner without ſuch agreement, forfeits 51, 
to Greenwich Hoſpital, 2 Geo. 2. c. 36. { I, 

Penalties on ſeamen in merchants ſervice deſerting or 
abſenting, 2 Geo. 2. c. 36.-/. 3, 5, 9, 109. 

Penalties to be deducted from wages, 2 Ges. 2. c. 36, 
© 9, | 
/ wag =P pay in 100 given to widows, 6 Geo. 2, 
c. 25. /. 18. 

Vhachanes ſhips may be navigated by three fourths 
foreigners in war, 13 Gee. 2. Cc. 3. |. I. be 

Foreign ſeamen ſerving two years upon proclamation 
in time of war to be deemed. natural ſubjeCs, 13 Gev. 2. 
Co. J. þ. 2. | 

bow to ſeamen taking or deſtroying enemies ſhips 
of war, 13 Geo. 2. c. 4. ſ. 15. 17 Geo. 2. c. 34. /. 18. 

"_— exemptions from the preſs, 13 Geo. 2. c 17. 
6 25; £2. | 

A 78. to widows of ſeamen killed in the ſervice, 
I4 Geo. 2. c. 38. /. 2. 

Seamen not to be arreſted for ſmall debts in Freland, 
I4 Geo. 2. c. 38. /. 3. Y.: 

Reſtri&tion of ſeamens wages in the merchant's ſervice, 
I4 Geo. 2. c. 38. /[. 4. | 

Offences on board privateers to be puniſhed as on board 
ſhips of war, 17 Geo. 2. co. 34. /. 25. "I 

eamen in the plantations not to be impreſſed, 9 Ge. 
2. (> JO, | 

Maſters of ſhips in the plantations to carry ſeamen for 
his Majeſty's ſervice, 19 Geo. 2. c. 30. /. 5 

Seamens letters of attorney to be revocable, 20 Geo, 
2. C, 24+ / 6. F 

An hoſpital ereQted for relief of ſeamen in the mer- 
chants ſervice, 20 Geo. 2. c. 38. | 

Penalty of forging certificates, 20 Geo. 2. < 38. /- 4 
Perſons giving 501. to be governors, 20 Geo. 2. 38. 


|/: 16. 


Seamen to pay 6d. per month, 10 Geo. 2. & 3+ 


7 OR in the dia company's ſervice exempted, 2 


| Geo. 2. c. 38. /. 37. 


T- - : © 

Forging ſeamen's tickets, or Mediterranean paſs, ©X 
cepted out of the general pardon, 20 Geo. 2. c. 52. f- a 
- 'Mariners and ſoldiers that have been in his Majelty's 


| ſervice authoriſed to ſet up trades, 22 Geo. 2. Cc. 44- 


Two mens pay in 100 given to the widows of officers 
in the navy, 24 Geo, 2. & 47+ /+ 10. 
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Three fourths of the crew of merchant-ſhips may be 
foreigners, 28 Geo. 2. c. 16, ; 
Volunteers to be paid from the time of their entering, 
31 Geo. 2+ C. 10. 
Supernumeraries entitled to wages, 31 Geo, 2. c. 10. 


Fran of apprentices, to whom payable, 31 Geo. 2 
, 16, 
, {Ap not to be taken out of the ſervice, except for 
crimes or debts of 20/. 31 Ges. 2. c. 10. /. 28. 
Mariners not to have the benefit of inſolvent act un- 
leſs they inlift, 1 Geo. 3. c. 17. /. 57. 
Farther proviſions for the encouragement of ſeamen, 
tft, 2 Geo, 3+ £16, : 
The proviſions of 2 Geo. 2. c. 36. extended to America, 
2 Ge. 3» "fiſh . : S 
- Heane-fiſh, (mentioned in ſtat. 1 Fac. /ef; r. cap. 25:) 
Seems to be a ſort of fi/b, which is taken with a very 
great and long net called a Seane. 
Searcher. See Alnager, Cuſtoms, 
Secondary, (Secondarims) Is an officer, who is ſecond, 
of next to the chief officer; as the ſecondaries to the pro- 
thonotaries of the court of B. R. and C. B. The fecon- 
dary of the remembrancer in the Exchequer ; ſecondary 
of the compter, &c. 2 Lil. Abr. 506. Secondary of 
the King's Bench, may have three clerks, 2 Geo. 2. 


« 2%, : 
",ccondary of the office of Mrivy-ſeal, Is taken notice 
of by 1 Edw. 4. cap. 1. ; 

Second Deliverance, (Secunda deliberatio,) Is a writ 
that lies after a nonſuit of the plaintiff in replevin, and a 
rtturno habendo of the cattle replevied ; adjudged to him 
that diſtrained them, for the replevying of the ſame cattle 
2pain, upon ſecurity put in for the re-delivery of them in 
caſe the diſtreſs be juſtified. New Book of Eniries, v. 
Replevin in ſecond deliverance, fol. 522. dee Dyer, fel. 
11. num. 4, 5. See Keplevin. 

Second Marriage, (Secunde nvptiz,) Is when after 
the deceaſe of one, he marries a ſecond wife. This our 
law terms bigamus, and had ſo little favour to, that it ad- 
mitted not ſuch to holy orders. See Digamy. 

Seconds of Duellers, See Murder, Homicide, 
Sccretary, (Secretarius, a ſecretis,) A title given to him 
who is ab epi/tolis & ſeriptis ſecretis; as the two ſecretaries of 
ſtate, &c, It is certain, ſays Mr. Serjeant Hawkins, that the 
Piivy council, or any one or two of them, or a ſecretary 
of ſtate may lawfully commit perſons for treaſon, and for 
other offences againſt the ſtate, as in all ages they have 
done. 2 Hawk. P. C. 117. © [: | 

Seca ad curiam, Is a writ that lies againſt him who re- 
fuſes to perform his ſuit either to the county or court-baron. 

F.N.B. f- 158. 

Setta ad juſtitiam_faciendam, Ts a ſervice which a 
man is bound to perform by his fee. Breton, 1b. 2. cap. 

1b. num. 6, | 

Seca curiac, Suit and ſervice done by tenants at the 
"court of their lord. Parech. _y 320. : 

Seſta facienda per illam quae habet aeniciam partem, 

$2 writ to compel the heir, that hath the elder's part of 
the coheirs, to perfarm ſervice for all the coparceners. 


Keg. Orig. fel. 177. | | | 
eto Aolandins, Is a writ lying againſt him that was 

wont to grind at the mill of B. and after goes to another 
mill with his corn. Reg. Orig. f. 153. F. N. B. fil. 
122, But it ſeems by him that this writ lies eſpecial] 
for the lord againſt his frank tenant, who held of him 
by making ſuit to his mill. See Raftall's Entries on- this 
word ſefta ad Molendinum. And  affiſes of nuſance are 
a preſent much turned into treſpaſles and aQtions upon 
the caſe. Cowell, edit. 1727. 

Setta regalis, A ſuit ſo called, by which all perſons 
, Vere bound twice in a year, to attend the ſheriff”s turn, 

that they might be informed in things relating to the 
peace of the public : 'and this ſuit was called regals,' be- 
Cauſe the ſheriff's turn was the King's leet; and it was a 
Court held that the people might be bound by oath to bear 
true allegiance to the King : for all perſons above twelve 
Jears old were obliged to take the oath of allegiance in 
this court; Cowell, edit, | 


159, Old Nat. Brev. for 73. 
e 


_ ys ho 
Seca tunica tantum facienda pro pluribug haeredi- 
tatibus, Is a writ that lies for that heir that is diltrained 
by the lord to more ſuits than one, in reſpect of the land 
of divers heirs deſcended unto him. Reg Orig. fal, 


177. a. | 

Settis non faciendis, Is a writ that lies for a woman, 
who, for her dower ought not to perform ſuit of court, 
Reg. Orig. fol. 174. It lay alfo for one in wardſhip to be 
freed of all ſuits of court during his wardſhip. Reg. 
Orig. fol. 173, but ſee 12 Car. 2. c. 24. + | 

Secundury, See Secondary, 

Secunda tuperoneratione paſturae, Is a writ that lies 
where admeaſurement of paſture hath been made; and he 
that firſt ſurcharged the common, doth again ſurcharge 
it, notwithſtanding the admeaſurement, Reg. Orig. fall, 


Securitatem inveniendi quod ſe non divertat ad par: 
tes crteras line licentia Regis, Is a writ that lies for the 


King againſt any of his ſubjects, to ſtay them from going 


* 


out of his kingdom ; the ground of which is, That every 


man is bound to ſerve and defend the commonwealth, as 
the King ſhall think meet. PF. N. B. F. 85. 

Securitate pacis, Is a writ that lies for one who is 
threatened death or danger, againſt him that ſe threat= 
neth, and is taken out of the Chancery, and direQted to 
the ſheriff; the form and farther uſe whereof you may ſee 
in Reg. Orig. fol. 88. and Fitzh. Nat. Bref. f. 79. ; 

Se defendendo, 1s a plea for him that is charged with 
the death of another, ſaying, he was neceflitated to do 
that which he did in his own defence : The other fo aſ- 
ſaulting him, that if he had not done as he did, he muſt 
have been in- hazard of his own life : But this danger 
ought to be ſo great, that it ſeems inevitable. Staundf. 
Pl. Cor. lib. 1, cap. 7. And though he juſtify it to be 
done in his own defence, yet he is driven to procure his 
pardon of courſe from the lord chancellor, and forfeits 
his goods -to the King, according to the ſame author. 
Cowell, edit. 1727. See Yomicid e, Murder , and 19 
Vin. Abr. 304. _ 

Sedgemore, (in Somerſet/hire) Its ancient water-courſes 
opened, and new ones made, 10 & 11 Hill. 2. c. 26. 


Seditious Conventicles, $ge Conventicles, He- 


rely, | 

Seeneed, A baſket, or other veſſel of wood carried 
upon one arm of the huſbandman to bear ſeed or grain, 
which he ſows with the other hand. From Sax, Sed, 
ſeed, and codde, a purſe or ſuch-like continent. * Hence 
Codd in Weſtmoreland is a bolſter or pillow, and in other 
northern parts a cuſhion, as a pin-cod, 4. e. pin-cuſhion. 
A borſe-cod, 1. e. a horſe-collar to guard his neck.—— 
The cod of a man or beaſt, a cod-piece, a peaſeod, &c, —— 


Pro uno ſeed-cod ompto iv d. Paroch, Antiq. pag. 549. 
See Kennet's Gloſſary in Seed-Cod, q Jo 


Seed oil, See Dil. | 
Seignior, (Dominus } Is borrowed of the French ſeig- 
neur, and denotes in the general fignification as much as 


lord; but particularly it is uſed for the lord of the fee, or 


of a manor, even as dominus or ſenior among the feudi/ts is 
he who grants a fee or benefit, out of the land to 
another: And the reaſon is, as Hotoman ſaith, hecauſe 
having granted the uſe and profit of the land to another, 
yet the property, that is dominmm, he ſtill retains in him- 
ſelf. See Hotoman in verbis feudal. verb. diminus & 


Seigniozage, (mentioned in ſtat. 9g Z7, 5. ſtat, 2. cap. 


1.) Seems to be a royalty or prerogative of the King, 


whereby he challengeth allowance of gold and filver 


brought in the maſs to his Exchange for coin. By ſeig- 
noirage or royalty out of every pound weight of gold, the 
King had for his own coin five ſhillings, out of which he 
paid to the maſter of the mint for his work, ſometimes one 
ſhilling, ſometimes eighteen pence. Upon every pound 
weight of ſilver, the ſeigniorage or 'coinage anſwered to 
the King in the time of King Edward 3. was eighteen 
penn y- weight pordere, which about that time amounted 
to one ſhilling, out of which he paid ſometimes eighteen 
pence, ſometimes nine pence to the maſter. In the time 


of H. 5. the King's ſcignrorage of every pound = of 
| ver 
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Writing relating to the earldom of arch ſhall be 
ſealed with the Great ſeal, 4 H. 7. c. 14. 

The courſe in which the King's grants ſhall paſs the 
ſeals, 27 H. 8.c. 11. 

Where clerk of the Privy ſeal to make warrants to the 
chancellor, 27 Hl. 8. c. 11. /. 2. 

What fees theclerk of the ſignet is intitled to, 27 1. 8. 
e. 11. /. 4, 8. 

Where fees are not payable on grants of leaſes, 27 H. 
8. c. 11. /. 12. 

__ Counterfeiting Great ſeal, &c. excepted out of gene- 
Tal pardon, 20 Geo. 2. c. $2. /. 9. 

Sea:Law. See Oleron Laws. 

Sealer, (Sigillator,) Is an officer in Chancery appoint- 
ed by the Lord Chancellor, or Lord Keeper of the Great 
ſeal of England, to ſeal the writs and inſtruments there 
made in his preſence. | 

Scaling Deeds, Makes perſons parties to them; and 
if they are not thus ;ſealed they are void. Dyer 13. If 
a ſeal is broken off, it will make the deed void, and 
when ſeveral are bound in a bond, the pulling off the 
ſeal of one makes it void as to the others. 2 Lev. 220. 
But in a deed of covenants, tis hgld that a perſon's 
breaking off the feal of one of the covenantors, after ma- 
king the covenant, ſhall avoid the deed only againſt him- 
ſelf. Cro, E!iz. 408, 546. In caſe the ſeal of a bond 
be broke or eat off by rats, or it is any ways cancelled, 
no action can be brought on ſuch bond, &c. 2 Bulfe. 
246. See Deed. 

Seamen, Mariners deſerting the King's ſervice, to 
be impriſoned. 2 R. 2. /f. I. c. 4 
The puniſhment of watermen withdrawing in times of 
preſs, 2& 3P.& MM. c. 16./. 8. 

What mariners may take apprentices, 5 Eliz. c. 5. 


W. - 

The ſtat. 18 Z. 8. c. 19. againſt ſoldiers departing, 
extended to mariners, 5 E/. c. 5. f. 27. | 

Seamen and fiſhermen not compellable to ſerve as ſol- 
diers, 5 El. c. 5. /. 41. 

The Trinity-houſe at Deptford-flrand to ſet up ſea- 
marks, 8 El. c. 13. ſ. 2. 

For prefling of mariners, 16 Car. I. c. 5. c. 23. c. 26. 

Againſt diſturbances by ſeamen, 16 Car. 2. c. 5. 16 
Car. 2. c. 7. 22 & 23 Car. 2. c. 23. | 

Seamen declining to fight, to lofe their wages and be 
impriſoned, 22 & 23 Car, 2. c. 11. /. 7. 

Seamen hindering their captain from fighting, to ſuffer 
as felons, 22 & 23 Car. 2. c. 11. /. 9. 

Seamen defending their ſhips, to be rewarded, 22 & 
23 Car. 2.c. 11. f. 10. | | 

Seamen to be regiſtered, 7 & B I. 3.c. 21. 8&9 
W. 3. Fo 0 repealed as to regiſtering ſeamen, 9 Ann. 
c. 21. /. 04. 

Diſabled to be admitted to Greenwich Hoſpital, 7 & 
8. 3.5. 21. / 7. 2& 3 an. c. 6. 19; 

A duty of fix pence a month payable by ſeamen to 
Greenwich Hoſpital, 8 & 9 W. 3. c. 23. /. 6. 

Penalty of receiving wages in fraud ot a ſeaman or his 
repreſentatives, 9 & 10 FF, 3.c. 41. /. 3. 

A will of a ſeaman on the ſame paper with a warrant 

of attorney, void, 9& 10 JF 3. c. 41. /. 6. 

veamen deſerting merchants ſhips, to loſe their wages, 
11& 12, 3. c:7; [27. 

Seamen not to be wilfully left beyond ſea, 11 & 12 
W. 3. c. 7. ſ. 18. | 

Pariſh boys may be bound or turned over to the ſea- 
ſervice, 2 & 3 Ann. c. 6. 

Exempted till 18 from duty of 64. per month to Green- 
wich Hoſpital, 2 & 3 Ann. c. 6. [. 7. 

Apprentices to have protections for three years, 2 & 3 
Ann. c. 6. ſ. 15. 17 Geo, 2. c. 17. 

Vagrants to be preſſed, 2 & 3 Ann. c. 6. /. 16. 

Maſters to have wages of apprentices preſſed, 2 & 3 
An. c. 6. /. 17. 


Seamen to have their tickets when diſcharged or turn - 
_ ed over, 4 Ann. c. 19. /. 10, 


Mafters not obliged to take apprentices under the age 
of thirteen, 4 Ann. c. 19. /. 16, 


- 
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Apprentices not exempt from preſſing af FR 
ſea-ſervice before, Pg might I9. Tbs: 8 after 18, if in 


Woatermen not appearing when ſummoned 
diſabled, 4 Ann. c. 19. /. 18. ed to ſerve, 


Firemen exempted from the preſs, 6 Ann. c. 31-/.2 


oper in America exempted from the preſs, 6 4 
6: þ 9« | | 
Commitſioners of the navy may puniſh diſturbances h 
ſea in the yards, 1 Geo. 1. c. 25. y 


Seamen maimed in fight againſt pirates, to be reward. 
ed, 8 Geo. 1. c. 24. ſeg. 


Penalty on ſeamen not fighting pirates, 8 Ge, x. 
24. /. 6.1 

Maſters not to pay their men more than half their 
wages beyond ſea, 8 Geo, 1. © 24. ſ. 7. 12 Ge, 2, c, 
3O. /. 12. 


Penalty on commanders of ſhips of war carryino mer- 
chandize, 8 Geo. c. 24. /. 8. ying mer 


Dire&ion for the punctual 
1 Geo, 2. /2. 2. c. 9. /. 6. ; | 

Bounty on conduct money, &c. allowed to volunteer 
ſeamen, 1 Geo. 2, c. 14. 14 Geo, 2, c. 38, 

$45 4 againſt impoſitions upon ſeamen, 1 Ges, 2, 
6 14.67. 
Proviſion for ſeamen in foreign parts, 1 Geo. 2. c. 14, 


CG 


payment of ſeamens wages, 


fo 12. 


Seamen in the ſervice privileged from arreſts under 201, 
I Geo. 2. c. 14. f. 15, 14 Geo. 2.c. 38. /. 3. 

Maſters of merchant ſhips: to contract with their ſea- 
men in writing, 2 Ges. 2. c. 36. /. 1. made perpetual, 
2 Geo. J. c. JI. 

Taking mariner without ſuch agreement, forfeits 51, 
to Greenwich Hoſpital, 2 Geo. 2. c. 36. /. 1. 

Penalties on ſeamen in merchants ſervice deſerting or 
abſenting, 2 Geo. 2. c. 36..ſ. 3, 5, 9, 10. 

Penalties to be deducted from wages, 2 Gez. 2. c. 36, 


One man's pay in 100 given to widows, 6 Ges. 2, 
c. 25. /. 18. 

Merchants ſhips may be navigated by three fourths 
foreigners in war, 13 Geo. 2. c. 3. /. 1. 

Foreign ſeamen ſerving two years upon proclamation 
in time of war to be deemed natural ſubjeQs, 13 Geo. 2. 
6.3, 2+ : 

Ea to ſeamen taking or deſtroying enemies ſhips 
of war, 13 Geo. 2. c. 4. ſ. 15. 17 Geo. 2. c. 34. /. 18. 

Several exemptions from the preſs, 13 Geo. 2. c. 17. 
6.28, j--$: | 

A bounty to widows of ſeamen killed in the ſervice, 
I4 Geo. 2. c. 38. ſe 2. 

Seamen not to be arreſted for ſmall debts in Jreland, 
I4 Geo. 2. c. 38. /. 3. TE 

ReftriCtion of ſeamens wages in the merchant's ſervice, 
I4 Geo. 2. c. 38. |. 4. 

Offences on board privateers to be puniſhed as on board 
ſhips of war, 17 Geo. 2. c. 34. /. 25. 

Seamen in the plantations not to be impreſſed, 9 Geo. 
2, © JO. 

Maſters of ſhips in the plantations to carry ſeamen for 
his Majeſty's ſervice, 19 Geo. 2. c. 30. /. 5. 

Seamens letters of attorney to be revocable, 20 Ge. 
3 £ 24+. 0: | | 

An hoſpital ere&ted for relief of ſeamen in the mer- 
chants ſervice, 20 Geo. 2. c. 38. 

Penalty of forging certificates, 20 Geo. 2. c. 38. /- 4- 

Perſons giving 501. to be governors, 20 Geo. 2. c 38. 


fc 10+ -: | 
Seamen to 
BU, Ce RI 
Seamen in the India company's ſervice exempted, 2 
Ge: 2: © 38. 37» | 
Forging ſeamen's tickets, or Mediterranean paſs, eX- 
cepted out of the general pardon, 20 Geo. 2. ©. 52: /- 25+ 
\ Mariners and ſoldiers that have been in his Majeſty's 
ſervice authoriſed to ſet up trades, 22 Geo. 2. & 44 
Two mens pay in 100 given to the widows of officers 
in the navy, 24 Geo, 2. & 47+ /. 10, 


pay 6d. per month, 10 Geo. 2. & 3. 


1 ; | Three 
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Three fourths of the crew of merchant-ſhips may be 
foreigners, 28 Gee. 2, C. 16, ; 

Volunteers to be paid from the time of their entering, 
I (Geo. 2+ C. tO. ; ; | 

Supernumeraries entitled to wages, 31 Ges. 2. c. 10. 
« 2+ 

Wages of apprentices, to whom payable, 31 Geo. 2 
' 10 /. 16. : 
| of Seve not to be taken out of the ſervice, except for 
crimes or debts of 207. 31 Geo. 2. c. 10. /. 28. 

Mariners not to have the benefit of infolvent aQt un- 
leſs they inliſt, 1 Geo. 3. c. 17. /. 57. 

Farther proviſions for the encouragement of ſeamen, 
tf, 2 Geo. J+ £. 16. | 

The proviſions of 2 Geo. 2. c. 36. extended to frnerica, 
a Geo. J+ © JL 
- Heane-fiſh, (mentioned in ſtat. 1 Fac. /e/7; r. cap. 25.) 
Seems to be a ſort of fiſh, which is taken with a ver) 
great and long net called a Seane, 

Searcher. See Alnager, Cultoms, 

Secondary, (Secondarius) Is an officer, who is ſecond, 
ot next to the chief officer; as the ſecondaries to the pro- 
thonotaries of the court of B. R. and C. B. The fecon- 
dary of the remembrancer in the Exchequer ; ſecondary 
of the compter, &c. 2 Lil. Abr. 5ob. Secondary ot 
the King's Bench, may have three clerks, 2 Geo. 2. 


ap, 2J. F 

*occondary of the office of Mrivy-ſeal, Is taken notice 
of by 1 Edw. 4. cap. 1. ONE 

Second Deliverance, (Secunda deliberatio,) Is a writ 
that lies after a nonſuit of the plaintiff in replevin, and a 
returno habendo of the cattle replevied ; adjudged to him 
that diſtrained them, for the replevying of the ſame cattle 
again, upon ſecurity put in for the re-delivery of them in 
caſe the diſtreſs be juſtified. New Book o Entries, v. 
Replevin in ſecond deliverance, fol. 522, See Dyer, f-1. 
"1, num. 4, 5. See Replevin, 

Second Marriage, (Secunde nvptiz,) Is when after 
the deceaſe of one, he marries a ſecond wife. 'T his our 
law terms bigamus, and had ſo little favour to, that it ad- 
mitted not ſuch to holy orders. See Bigamy. 

Seconds of Ducllers, See Murder, Homicide, 

Sccretary, (Secretarius, a ſecretis,) A title given to him 
whois ab epi/tolzs & ſeriptis ſecretis; as the two ſecretaries of 
ſtate, &c, Itis certain, ſays Mr. Serjeant Hawkins, that the 
Piivy council, or any one or two of them, or a ſecretary 
of ſtate may lawfully commit perſons for treaſon, and for 
other offences againſt the ſtate, as in all ages they bave 
done. 2 Hawk. P. C. 117. : 

Setta ad curiam, Is a writ that lies againſt him who re- 
uſes to perform his ſuit either to the county or court-baren. 

F.N.B.f. 158. : 

Setta ad juſtitiam faciendam, Ts a ſervice which a 
man is bound to perform by his fee. Braden, 11h. 2. cap. 
1b. num. 6, | | 

Secta curiac, Suit and ſervice done by tenants at the 
court of their lord, Parech. Antiq. þ. 320. 

Setta facienda per illam quae habet aeniciam partem, 
Is a writ to compel the heir, that hath the elder's part of 
the coheirs, to perform ſervice for all the coparceners. 
Reg. Orig. fol. 177. a 

Secta Molendini, Is a writ lying againſt him that was 
wont to grind at the mill of B. and after goes to another 
mill with his corn. Reg. Orig. f. 153. F. N. B. fel. 
122, But it ſeems by him that this writ lies eſpecially 
for the lord againſt his frank tenant, who held of him 
by making ſuit to his mill. See Raftall's Entries on- this 
word ſefta ad Molendinum. And affiſes of nuſance are 
at preſent much turned into treſpaſles and aCtions upon 
the caſe. Conwell, edit. 1727. 

Setta regalis, A ſuit ſo called, by which all perſons 
were bound twice in a year, to attend the ſheriff's turn, 
that they might be informed in things relating to the 

; Peace of the public : 'and this ſuit was called regahs, be- 
Cauſe the ſheriff's turn was the King's leet; and it was a 
Court held that the people might be bound by oath to bear 
true allegiance to the King : for all perſons above twelve 
years old were obliged to take the oath of allegiance in 
this court; Cowell, edit, 


- HE . We 
Sefka unica_tantum facienda pro pluribus haeredi» 


caribus, 1s a writ that lies for that heir that is C1ttrained 
by the lord to more ſuits than one, in refpeQ of the land 
of divers heirs Ceſcended unto him. Reg Orig. fol. 
177. @. 

Dc\tls non faciendis, Is a writ that lies for a woman, 
who, for her dower ought not to perform fuit of court, 
Reg. Orig. fol. 174. It lay alfo for one in wardſhip to be 
treed of all ſuits of court during his warGihip. Reg. 
Orig. fel. 173, but ſee 12 Car. 2. c. 24, 

Sccundury, See Secondary. 

Secunda luperoneratione palturac, Is a writ that !izs 
where admeaſurement of pa/ture hath been maCe ; and he 
that firſt ſurcharged the common, goth again ſurcharge 
it, notwithſtanding the admeaſurement, Rex. Orryg. fad. 
159. Old Nat. Brev. fol. 73. 

Securitatem inventendi quod fe non dibertat ad par: 
res crteras line licennna Rems, ls a writ that lies tor the 
King againſt any of-his ſubjects, to ſtay them from going 
out of his kingdom ; the ground of which is, That every 
man is bound to ſerve and defend the commonwealth, as 
the King ſhall think meet. F. MN. B. f. 85. 

Sccuritatre pacis, Is a writ that lics for one who is 
threatened death or danger, againſt him that ſe threat 
neth, and is taken out of the Chancery, and direQed to 
the ſheriff ; the form and farther uſe whereof vou may ſee 
in Reg. Orig. fol. 88. and Fitzh. Nat. Bref. f. 79. 


Sc detendendo, ls a plea for him that is charged with 


the death of another, ſaying, he was neceflitated to do 
that which he did in his own defence : The other fo afſ- 
ſaulting him, that if he had not done as he did, he muſt 
have been in- hazard of his own life : But this danger 
ought to be fo great, that it ſeems inevitable. Staundf. 
Pl. Cor. lib. 1, cap. 7. And though he juſtify it to be 
done in his own defence, yet he is driven to procure his 
pardon of courſe from the lord chancellor, and forfeits 
his goods to the King, according to the ſame author. 
Cowell, edit. 1727, See Yomicid e, Murder , and 19 
Vin, Abr. 304. | 
Sedgemore, (in Somer/ethire) Its ancient water-courſes 
opened, and new ones made, 10 & 11 /F7l.. 2. c. 26. 


Sceditious Conventicles, $ge Conventicles, Ye» 


rely, 

Seed-cod: A baſket, or other veſſe] of wood carried 
upon one arm of the huſbandman to bear ſeed or grain, 
which he ſows with the other hand. From Sax. Sed, 
ſeed, and codde, a purſe or ſuch-like continent. © Hence 
Codd in Weſtmoreland is a bolfter or pillow, and in other 
northern parts a cuſhion, as a pin-cod, 1. e. pin-cuſhion. 
A borſe-cod, 1. e. a horſe-collar to guard his neck.—— 
The cod of a man or beaſt, a cod-piece, a peaſeod, &c,—— 
Pro uno ſeed-cod ompto iv d. Paroch, Antiq. pag. 549. 
See Kennet's Gloſſary ia Seed-Cod. 

Seed oil, See Dil, 


Seignior, (Dominus} Is borrowed of the French ſeig- 


neur, and denotes in the general ſignification as much as 
lord; but particularly it is uſed for the lord of the fee, or 
of a manor, even as dominus or ſenior among the feudi/ts is 
he who grants a fee or benefit, out of the Jand to 
another: And the reaſon is, as Hotoman ſaith, hecauſe 
having granted the uſe and profit of the land to another, 
yet the property, that is domimmm, he ſtill retains in him- 
ſelf, See Hotoman in verbis feudal. verb, dominus & 
entor, | 

Seigniozage, (mentioned in ſtat. g Z7. 5. ſtat. 2. cap. 
1,) Seems to be a royalty or prerogative of the King, 
whereby he challengeth allowance of gold and filver 


brought in the maſs to his Exchange for coin. By ſeig- 
noirage or royalty out of every pound weight of gold, the 


King had for his own coin five ſhillings, out of which he 
paid to the maſter of the mint for his work, ſometimes one 
ſhilling, ſometimes eighteen pence. Upon every pound 
weight of ſilver, the ſeigniorage or 'coinage anſwered to 
the King in the time of King Edward 3. was eighteen 
penn y-weight pordere, which about that time amounted 
to one ſhilling, out of which he paid ſometimes eighteen 
pence, ſometimes nine pence to the maſter. In the time 
of H. 5. the King's ſeignierage of every pound wolght of 
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filver was fifteen-pence, See Hale of Sheriff®s Accomfts, 


ag. 3 ] 

Scigniow, (Dominium) Is borrowed! from the French 
ſeigneurie, i. dominatus, imperium, principa'!us and figni- 
fies with us a manor or lordſhip, ſeign'ory de Sokemans, 


Kitchin fol. 80. Seigniory in groſs, which ſeems to be 
the title of him who is not lord by means of any manor, 
but immediately in his own perſon ; as tenure in caþite, 
whereby one holds of the King as of his crown, is /cig- 
niry in g'ofſs, Kitchin, fol. 206, See Seigntor. 

Scignio2 in groſs, Seemeth to be one that is a lord, 
but of no manor, and therefore can keep no court. £. 
N. B. fol. 3. 

Seilin, (Seifma, from the French Seifine) Poſſeſſion. 
So Prinier Sei/in is the firſt poſieflion, and to ſeiſe, is to 
take poſſeſſion. See Primic2z Sciſin, Of the French 
word /ci/ir is made the Latin /ci/ire, uſed both by the Ca- 
nonifts and Civilians. Seifin, according to the Common 
taw, is twofold ; Seiſin in Fa, and Sciſin in Law, Per- 
kin's Dower 369, 370. Sei/m in Fatt is, when a corpo- 
ral poſſeſſion is taken ; Seifin in Law, when ſomething is 
done, which the law accounteth a ſeiſin, as an inroll- 
ment : and this Sei/iz in law is 4s much as a right 
to lands and tenements, though the owner be by wrong 
diſſeiſed of them. Perkin's Tenant par le curteſie 4.57, 458. 
And it ſcems by Iigham, That he who hath an hour's 
poſlelNon quietly taken, hath Sei/n de droit & de claime, 
whereof no man may difleiſe him by his own force or 
ſubtlety, but muſt be driven to his ation, /e?7. Briefe de 
Niel Difſsiſn. Coke, lib. 4. fil. g. calls it Seifin in law, 
or Afual ſeiſm. The Civilians call the one Civilem poſſeſ- 
fimem, the other, Naturalem. Cowell, edit. 1727. See 
I9 Vin. Abr. 3206—320. | 

Seiſina habenda, quia Rer habuit annum diem *4 
Haſtum, Is a writ that lies for delivery of Sen to the 
lord of his lands or tenements, after the King, in the 
right of his prerogative, hath had the year, day and 
waſte, Reg, Orig. fol 165. | | 

Seizure of goods fo2 offences. No goods of a felon 
or other offender can be ſeifed to the uſe of the King, be- 
fore forfeited ; and there are two ſeizures, one verbal 
only, to make an inventory, and charge the town or 
place, when the owner is indited of the offence ; and 
the other atual, which is the taking of them away after- 
wards on conviction, &c. 3 In/t. 103. See 19. Vin. Abr. 
321—324. | 

Selda, (from the Sax. Selde, a Seat, or Stool) Is uſed 
for a ſhop, ſhed, or ſtall in a market. A/iſ. 9 R. 1. 
It is alſo made to ſignify a wood of ſallows or willows. 

"2 Sir Edward Coke takes Selda for a ſalt-pit. Co. 
it. 4 : 

Sclt:bane, (Sax. Self-bana) Is where a man murders 
himſel;, called feb de /e. | 

Selt-Preſervation, Every creature has implanted in 
it by nature a ſtrong deſire of ſelf-preſervation ; and by 
our ancient law, if a man ſtole victuals merely to fatisfy 
his preſent hunger, being for the preſervation of life, it 
was not felony ; but this law. is become obſelete. Staundf. 
P, C. See Se detendends. 

Selion of Land, (Selio terre) May be derived from 
the French Selln, ground riſing between two furrows, 
in Latin Perca, in Engliſh a ridge of land, and contains 
no certain quantity, but ſometimes more, and ſometimes 
leſs. "Therefore Crompton, in his Furiſdifion of Courts, 
fel. 221. ſaith, That a Selion of Land cannot be demanded, 
becauſe it is a thing uncertain. It may not without 
ſome probability be deduced from the Saxon Sul or Sy/, 
i, ara:rum; whence alſo the French Seilloner, id eſt, arare, 
to plough. Charta vetus Achronica maketh ſix Seltons and 
a half to be but one acre. Cowell, edit. 1727. See 
Kennent': Gl:ſſary. 

Seme, (Summa) A horſe-load ; a Seme of corn is eight 
buſhels. Cowell, edit, 1727. ] 

Seminaries, Perſons are not to go or be ſent to Popiſh 
ſeminaries to be inſtruCted or educated, under divers penal- 
ties and diſabilities, by the ſtat, 1 Fac. I. c. 4. and contri- 
buting to the maintenance of a Popiſh ſeminary is made 
a premunire. Stat. 27 Eliz, c, 2, See Papill, 
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Seininiverbius, A preacher or ſower 
| Blejonſi fſerma 43. Seminiverbius in IO ON 
in curia, advocatus in miſſa, ; 

Sciagium, (from Senatus, ſometimes uſed for 
Is the ſame with Synodal. Cowell. edit. 1727, 
| Senatoz, (Lat.) As now taken, is a member of 
liament. In the laws of Edward the Confeſſor Prat 
told, that the Britons call thoſe Senators whom the $7 £2. 
afterwards called Aldermen, and ſometimes "Eo 
not for their age, but for their wiſdom, for ſome of then 
were young men, but very well ſkilled in the laws In 
Staundford"s Pleas of the crown, cap. 28, we read a 2a 
of Kenulph, King of the Mercans, viz. Conſilia & eorfonſ 
ef1ſcorum & Senatorum gentis ſue largitus fait ditto f ©: 
/ierte, &c, In thoſe days there were two men of autho- 
rity 1n every county, v2, the Alderman, whom the N,-- 
mans afterwards called Earl, and the Shire Reeve, whom, 
they called /cecomes, or Sheriff, F 

Sendal, (mentioned in ſtat, 2 R. 2. cap. 1.) Seems to 
be hne linen or filk, or Cyprus filk, from the Italian 
Lendalo ; but Sandal is a kind of phyſical wood brought 
from the [ndies. | s 

Seneſchal, (Seneſchallus) Is a French word, but bor- 
rowed from Germany, being derived from Sein, a houſe or 
place, and ſchale, ſcrvus; we Engliſhit aSteward, and ſodoth 
Co. on Lit. fol. 61. as the high ſeneſchal, or Reward of 
England, Staundf. Pl. Cr. fol. 152. High ſeneſchal or 
ſteward, and ſouth ſeneſchal or under-ſteward, * Kitchin 
fel. 83. is underttood of the ftewards or under. flewneds 
of courts; Sene/hal del ho/icl dc Rey, ſteward of the King's 
houſhold. Cromp. Furiſ. fol. 102. See 25 E4. 3. jlat, 
5. cap. 21, Jn purificatione beats Mariz, futt filius Regis 
Anglerum Parifis & ſervivit Regi Francorum ad menſam ut 
Seneſchallus France. Rob. de Monte in anno 1700, pag, 
649. See Kennet's Gliſſary. 7 
Senbſchallo 4 Barcthallo quod non teneant placita 
de livero tenemento, &c. Is a writ directed to the 
ſteward or marſhal of England, inhibiting them to take 
cognizance of any aCtion in their court that concerns ei- 
ther freehold, debt, or covenant, Reg. Orig. fel. 185, 
I9T. | 

Seneutia, 7/dowhoaad. If a widow, having dower af- 
ter the death of her huſband ſhall marry, vel filium, vel 
filiam in Seneucia peperit, ſhe ſhall forfeit and loſe her 
dower in what place ſoever in Kent. Tenen. in Gavelkind, 
Plac. Trin. 17 E. 3. | 

Seney-days, Play-days, or times of pleaſure and di- 
verſion. Cowell, edit. 1727. | 

Senna, What duties liable to on importation, 1 G22. 
I, /f. 2. Cc. 43. ſed. 3. 

Separia, (Separaria) A ſeveral, or divided incloſure, 
_— or ſeparated from other ground. Pare. Antiq. 
336. | | | 

Separation, (Separatio) Is the living aſunder of man 
and wife. See Mulicr, 

Septuageſima, (mentioned 7/ftm. x. c 51.) Is al- 
ways the thire Sunday before Duadrageſima exclulive, from 
which, until the Ofaves after Ea/ter, the ſolemnizing of 
marriage is forbidden by the Canon law. It is called 
Septuageſima, as being above ſeventy days before £a/ter, 
as Sexageſima and Duinguageſima, becauſe the firſt 1s ac- 
counted fixty, the latter fifty days before the ſame feaſt, 
and are days appointed by the church to acts of penance 
and mortification, and are preparative to the devotion of 
Lent then approaching. The laws of King Canutus 0r- 
dained a vacancy from judicature, from Septuage/mma 1 
Duindena Paſche. See Muinquagelima.. 

Septum, An incloſure, a cloſe, and is fo called, be- 
cauſe it is encompaſſed cum ſepe & fofſe, with a hedge and 
a ditch, or at leaſt with a hedge. | 

Sepulchte, (Sepulcbrum) Is the place where any dead 
body lics interred ; but a monument is a place where 
ſomething is ſet up for the memorial of the deceaſed, 
though the corpſe lie not there. Cowell, edit. 1727- 

Sepultura, Is an offering made to the prieſt for the 
burial of a dead body. It is mentioned in Domeſday: 
Cowel!, edit. 1727, 


Prelatus 


a Synod) 


Sequatur, 


5 8 Q-: 
r (ub fo periculo, Is a writ that lies where a 
, | ua00 pt edn is awarded, and the ſheriff 
recurr's, that he hath nothing whereby he may be ſum. 
moned ; then goes out an alias and plurizs, and if he 
coue not at the pluries, then goes out this writ. Old 
Nt. Brev. fol. 163. Co. on Lit. fl. 101. Pk 1 
2cquela cauſae, The proceſs, and depending iſſue of 
a caule Or trial. Cowe!l, edit. I727. 
Scquela curiae, Suit of court.—Fr guid fint liberi a 
Secuela curiaz. Mon. Angl. 2 par. fil. 253. : 
Scquela molendint, 'T he owning ſuit ro a particular 
mill, or being bound to grind corn in that only place ; 
which was a duty and ſervice laid upor many tenants. 
Cmcedere ſequelam molendini, was to grant all the toll and 
profit ariſing from ſuch cuſtomary rights. Cowell, edit. 


2[* | | 
"7 Scquela villanoum. All the retinue and appurte- 
nances to the goods an: chattels of fervile tenants, which 
were at th? arbitary and abſolute diſpoſal of the lord. 
Cowell, edit, 1727» : 

Scqueſter, Is 'a term uſed in the Civil law for re- 
nouncing 3 as when a widow comes into court, and diſ- 
claims to have any thing to do, or to intermeddle with 
her huſband's eſtate who is deceaſed, ſhe is ſaid to /eque/- 
ter. Cowell, edit. 1727+ 

Seq.ieltration, (Sequeſtratis) Is the ſeparating of a 
thing in controverſy from the poſſeſſion of both thoſe 
that contend for it. And it is of two kinds, vsl:ntary or 
neceſſary 3 voluntary 18 that which is done by conſent of 
each party 3 neceſſary is that which the judge doth of his 
authority whether the parties will or not. It is uſed 
alſo for the at of the ordinary diſpoling the goods and 
chattels of one deceaſed, whoſe eſtate no man will meddle 
with. Dyer, fol. 232. num. 5. & f. 260. num. 42. & fil. 
127. num. 2b. As alſo for the gathering the fruits of a 
benefice void, to the uſe of th- next incumbent. 28 MH. 
8. c, 11 Forteſciue, c. 50.vand in divers other caſes, See 
See Kennet's Glofjary in Sequeſirare. 

Sequeſtration in the court of Chancery is a commiſſion 
uſually directed to 7 perſons therein named, and impower- 
inz them to ſize the defendant's real and perſonal eſtate 
into their hands, (or it may be ſome particular part or 
parcel of his lands) and to receive and ſequeſter the rents 
and profits thereof, until the defendant fſhall have an- 
ſwered the plaintiff's bill, or performed ſome other matter 
which has been ordered and enjoined him by the court, for 
not doing whereof he is in contempt. Curſ. Canc. 89. 

A Sequeſtration out of Chancery is grounded on the 
return of the ſerjeant at arms, wherein it is certified that 
the defendant had ſecreted himſelf; and therefore this 
proceſs iſſues, and gives authority and power to the ſe- 
queſtrators (who are perſons of the plaintiff's own nam- 


ing) to enter upon and ſeize his, the defendant's real and | 


perſonal eſtate. 

It appears that there were great ſtruggles between the 
Common law courts and courts of Equity, betore this 
proceſs came to be eſtabliſhed ; the former holding that a 
court of conſcience could only give remedy 77 perſonam, 
and not in rem; that Sequeſtrators were treſpaſlers, againſt 
whom an aCtion lay ; and in the caſe of Col/ton v. Gar- 
diner, the Chancellor cites a caſe, where they ruled, that 
if a man killed a Sequeſtrator in the execution of ſuch 
proceſs, it was no murder. Cro, Eliz. 651. Brograve 
v. Witts. x Mod. 259. But 2 4d. 258. that the 
Chancellor having iſſued ſuch Sequeſtration, it will be as 
binding as any other proceſs according to the rules of the 
Common law. 2 Chanc. Ca. 44. 

But theſe were ſuch bloody and deſparate reſolutions, 
and ſo much againſt common juſtice and honeſty, which 


requires that the decrees of this court, which preſerved 


men from deceit, ſhould not be rendered illuſory, that 


they couid not long ſtand ; but this proceſs got the better 


of theſe reſolutions on this ground; 1ſt, that the extra- 
ordinary juriſdiction might puniſh contempts by the loſs 
of eſtate as well as the impriſonment of the perſon, be- 
cauſe that liberty being a greater benefit than property, it 
they had a power to commit the perſon, they might take 
from him his eſtate till he had anſwered his contempts. 
a to oy that a court ſhould have power to decree 
OL. LIL. 


SF 
about things, 'and yet Thould h 
is a' perfect ſoleciim in the con 
2 Peer IF ill. 621. 2 Ch. Ca, 44 


It has been ſaid, that the firſt inſtance of a Sequeſtra- 


tion, after a decree, was Sir Thomas Read's caſe in Lord 


Coventry's time, and that it was afterwards awarded in 
Chancery, in the caſe of Hide v. Pitt, 1666, and affirm- 
ed in parliament; and by the court of Exchequer, Graves, 
v. Fcuntaine, 168;, and fince, withcut ſ{cruple. "Lhe 
doubt formerly was, that lands were not liab'e to execu- 
tion before the ſtatute-/Pe/tn; 2. cap..18. 1 Ch, Ca, 92 
2, Ch. Ca. 44. Fa | 
In Yernon's Revorts it is ſaid, that Sequeſtrations were 
firſt introduced in Lord's Bacon's time, and then but ſpa- 
ringly uſed in proceſs, and after a decree to ſ-queiter the 
thing in demand only. 1 Perr. 423, 


I. {;; what caſes a SequeNration is awarde1, 


2. The power and duty of the Sequeſtrators ; and when a 


Sequeſ/tration is determined. 


I. [n what caſe a Sequs/iration is to be atuarded. 


A Sequeftration 1/7 is the fuſt proceſs againſt a peer or 
member of the houſe of commons. 2 Yeer I. 385. 
1 Ch, Ch. br, 138 S. P. 

A Scquettration is alſo the firſt proce's againſt the , 2- 
n:al ſervant of a peer, within the words and meaning of 
the ſtatute 12 7/7, 3. for that otherwiſe ſuch tervant would 
have greater privilcge han bi» Lord, 1 Peer Fill. 535. 

[f there be a Sequeſt:ation 77 againſt a peer for want 
of an anſwer, and the peer puts in an anſwer, that is in- 
ſuſficient ; yet the order for a ſequeltration ſhall not be 
abſolute, but a new ſequeſtrition 21/7, 2 Peer Will, 385. 

Notwithſtanliny the ſuperintendent power of the courts 


in this kingdom over thole in Ireland, and what is ſaid in ' 


ſome of our books, it ſeems to be now the better opinion, 
that the court.of Chancery here cannot award a ſequeſtra- 
tion againſt lands in Ireland. 1 Fern. 76. 2 Ch. Ca. 
189. 2 Peer Will. 261. I 

It was ſaid, that ſuch proceſs had been awardcd to the 
governor of Nzrth Carina; but herein it was doubted 
whether ſuch ſequeſtration ſhould not be directed by the 
King's council, where alone an appeal jies from the de- 
crees in the plantations. 2 Peer Fl. 261. 

Copyholds may be ſequeitered, though not extendible 
at Common law or the ſtatute of //2/tm.. 2. for courts 
of equity have fote/tatem extraordin' et abſolutam ; but it 
ſeems a doubt whether ſuch a ſequeſtration can be re- 
vived again{t the heir of a copyholder, which ariſes from 
the diliculty of obliging the Lord to admit, and depriv- 
ing the Loid of his tine, &c. upon the death of his te- 
nant. 2 Ch. Ca. 46. Vide 1 Bernard 431. 

A ſequeſtration out of Chancery is more effeual than 
an execution by firri factas at law; for a ſequeſtration 
may lie againſt the goods, though the party is in cuſtody 


upon the attachment ; whereas in law, it a gapias ad ja- 


tisfactendum is executed, there can no fi. fa. iflue, - Caſes 
in Lord Talbsts Time 2.2.2. 

Where the ſcquceitrators ſeize the: real eſtate of the 
party, any tenant or other perſon who claims title to the 
eſtate ſo ſequeſtered, cither by mortgage, judgment, leaſe 
or otherwiſe, who hath a title paarmount to thſcqueſ- 


tration, ſhall not be obliged to bring a bill to contelt - 


ſuch title, but he ſhall be let in to conteſt ſuch a title ia 
a ſummary way. | 
He may move by his council as of courſe to be exa- 
mined pro intereſſe jus; and in this caſe the plaintifFis to 
exhibit interrogat.rics in order to examine him for a dil- 
covery of his title to the eſtate, and he mult be examined 
upon ſuch interrogatories accordingly; and- the wmofer 
muſt ſtate the matter to the court, and the parties may 
enter into proof touching the title to the eſtate in queſ- 
tion 3 and when the maſter hath ſtated the whole mat:er, 
the court proceeds to give judgment therein upon the 
report ; and if it appears that the party who is examined 
pro interejſe ſus hath a plain title to the ettate, and 


iS not afteted with the ſequeſtration, than it is to be . 


diſcharged as againſt him, with or without coſts, as the 
$8 C | | court 
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court ſhall determine upon the circumſtances of the caſe, 
and ſo vice verſa, | See Cum. 712. 1 Peer Jill. 308. 
The ſequeſtration binds from the time of awarding the 
commiſhon, and not only from the time of executing it 
and its being laid on by the commiſſioners ; for if that 
ſhould be admitted, then the inferior officer would have 
ligandi & non ligandi poteſlatem, 1 Vern. 58. 


2. The power and duty of the ſequeſtrators-; and when a ſe- 
gqueſiration 15 determined, 


The ſequeſtrators are officers of the court, and as ſuch 
are demeanable to the court, and are to a& from time to 
time in the execution of their office as the court ſhall di- 


rect ; they are to account for what comes to their hands, 


and are to bring the money into court as the court ſhall 
direct, to be put out at intereſt, or otherwiſe, as ſhall be 
found necellary ; but this money is not uſually paid to the 
plaintiff, but is to remain in court till the defendant 
hath appeared or anſwered and cleared his contempt, and 
then whatſoever hath been ſeized ſhall be accounted for 
and paid over to him; however, the court hath the 
whole under their power, and may do therein as they 
pleaſe, and as ſhall be molt agreeable to the juſtice and 
Equity of the caſe. , 

The plaintiff's counſel may move and obtain an order 
for tenants to attorn and pay their rents to the ſequeſtra- 
tors, or for the ſequeſtrators to ſell and diſpoſe of the 
goods of the party, and to keep the money in their 
hands, or to bring it into couct, as ſhall be moſt adviſe- 
able and diſcretionary, and fitting for the court to do. 

Sequeſtrators on meine proceſs are accountable for all 
the profits, and can retain only fo far as to ſatisfy for con- 
tempt. 1 /er. 248. 

If ſequeſtrators, having power to ſell timber, diſpoſe 
of 7o0o0ol. worth, and only bring 20001. to account, 
they, as officers and agents of the court, are reſponſible, 
and not the plaintiff, 1 Yern. 161. | 

A ſequeſtration is in nature of a /zvari at Common 
law, and the party ſequeſtering has neither jus in rem, 
vel in re; the legal eſtate of the premiſes remaining in 
every reſpect as before. 1 Peer Hill. 307. 

Sequeſtrators being in poſlefion of a great houſe in St. 
Fames's ſquare, which was the defendaut's for life, the 
court ordered that the maſter allow a tenant for the houſe, 
and the ſequeſtrators to make a leaſe, and the tenant to 
enjoy. 3 Ch. Rep, 87. 

It was moved, that the irregularity of a ſequeſtration 
might be referred to the deputy, which was taken out 
againſt the defendant for not appearing, by reaſon of its 
being taken out ſooner than by the courſe of the court it 
could, and yet the ſequeſtrators had taken the goods off 
the premiſles, and threatened to fell them ; the chief 
baron ſaid, that as to the carrying the goods off the pre- 
miſes, it was clear the ſequeſtrators could do that, be- 
caufe a ſequeſtration upon meſne proceſs aniwers to a 
di/lringas at law ; but however, as to ſelling them, the 
court agreed in the preſent caſe it could not be lawful, 
and ſaid it had lately been ſettled on debate; and obſerved 
further, that courts of equity could not authoriſe ſequeſ- 
trators to ſell goods even upon a decree till Lord Stamford's 
caſe, which makes decrees in this reſpe&t equivalent to a 
judgment ; and even now the counſel ſaid, ſequeſtrators 
cannot-ſell but by leave of the court ; however, the court 
ſaid this was a matter proper for them to conſider upon 
another occaſion, and therefore only referred the irregu- 
larity of the ſequeſtration as to the point of time to the 
deputy. 1 Bernard. Rep. 212, in ScacC, | 

Lands were decreed to be liable to 5007. fer ann. for 
the life of 4. and a ſequeſtration and injunction for the 
poſſeſſion to. that purpoſe ; the defendant againſt the in- 
junCtion enters upon the lands, and receives the profits to 
the value of 1972/7. and thereupon was decreed to pay it; 
and after the death of A. it was decreed that the ſequeſ- 
tration ſhould continue againſt the defendant for the pay- 
ment of that money ; and now the-defendant moved to 
have liberty to fell timber to raiſe money for his ſubſiſ- 
tence, alledging that the ſequeſtrators had only the poſleſ- 
fion and the perception of the annual profits by the courſe 
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of the court, and therefore it coul 
-yo ON granene But Sir H. G 
Rolls, refuſed ; for 1ſt, This invades the de 
is for the quiet poſſeſſion, which will be lifturded 7 - 
defendant enters to cut down timber ; 2dly, The Wo : 
dant not having performed the decree by the phyinent as 
the money, he ſhall not receive any favour from the co : 
whilſt he ſtands in contempt ; 3dly, If he will with © 
ſale of this timber pay the plaintiff his debt, ang ſo oy 
charge the ſequeſtration, there might be ſome reaſon " 
tz but for him to raiſe monies to other purpoſes, he ſhall 
not be favoured; and unleſs the plaintiff will conſent h 
ſhall not have liberty to ſell. 4 Ftb. 16 & 17 Car. 2. 
Can. Sands v. Darrel. SE Let 

A ſequeſtration that iſſues as a meſne proceſs of the 
court will be diſcontinued and determined by the death of 
the party ; but where a ſequeſtration iflues in purſuance 
of a decree, and to compel the execution of it, there 
though the ſame be for a perſonal duty, it ſhall not be de. 
termined by the death of the party. 1 Vern. 58, 

A ſequeſtration againſt the father, who appeared to be 
only a tenant for life, and on his death the ſequeſtration 
was diſcharged. 1 Ch. Ca. 241. 2 Ch. Ca. 46, | 

'The bill was to revive a ſequeſtration obtained againſt 
the defendant's huſband for a perſonal duty before his in- 
termarriage with the defendant, and to avoid the defen. 
dant's eſtate in dower in the lands that were ſequeſtered 
before the marriage, it being inſiſted that thoſe lands 
were bound by the ſequeſtration, and covered therewith, 
that the defendant's right of dower could never attach 
them ; but on a demurrer to this bill, the demurrer was 
allowed; and it was ruled, that ſuch a ſequeſtration 
ſhould not bind the feme who came in for her jointure or 
dower ; but whether the heir in fee-ſimple ſhould in ſuch 
caſe have the eſtate bound, and ſubject to ſuch a ſequeſ- 
tration, or not was doubted ; and the caſe not being 
before my lord keeper, he refufed giving any opinion 
therein. 1 Fern. 118. 

Afterwards this laſt point came before the ſame lord 
keeper in another caſe, when his lordſhip inclined ta 


d be no prejudice 
, t 
rimſton, maſter of the 


think that a ſequeſtration for a perſonal duty determined 


with the death of the party, and could not be revived 
againſt the heir ; but his lordſhip took time to conſider of 
it, and would be attended with precedents. 1 Vern, 166, 

Tt ſeems to be now ſettled, that a ſequeſtration is a 
perſonal proceſs, which abates by the death of the party; 
ſo that ſuch ſequeſtration being grounded on a decree for 
debt or perſonal duty, cannot be revived againſt the heir 
of the defendant; otherwiſe in thoſe caſes in which the 
heir is bound. 2 Peer I/ill. (621.) See 19. in, Abr, 
tit, Seque/tration. | By 

Sequeſtro habendo, Ts a writ judicial, for the diſſolv- 
ing a ſequeſtration of the fruits of a benefice made by a bi- 
ſhop at the King's command, thereby to compel the 
parſon to appear at the ſuit of another; for the parſon 
upon his appearance may have this writ for the diſcharge 
of the ſequeſtration. Reg. Fudic. fol. 36. 

Serjeant, or Sergeant, ( Serviens,) Is derived from 
the French Serjeant, i. Satelles, a man of the guard, fo 
called, becauſe he was ſpe accitus ad res neceſſarias in exer- 
citu peragendas ; ſo Calepine. But Skene de verbor. ſignif- 
verbo ſerjeant, ſaith, it is, vox cempoſita de ſerrer, quod &ff 
includere, & gent, gu:d pro gente, plebe vel populo uſurpatur. 
This word is diverſly uſed in our law, and applied to 
ſundry offices and callings. Firſt, A ſerjcant at /aw 
(or of the coif) is the higheſt degree taken in that pro- 
feſſion, as that of a doctor in the Civil law. And to 
theſe, as men beſt learned and moſt experienced of all 
others, one court is ſet a-part for them to plead in by 
themſelves, which is the court of Commen Pleas, where 
the Common law of England is moſt ſtrictly obſerved ; 
and though they have this court to themſelves, yet they 
are not reſtrained from pleading in any other courts, 
where the judges (who cannot have that honour till they 
have taken the degree of ſerjeant at law) call them 
brothers, and hear them with great reſpect next to the 
King's attorney and ſylicitor general. Theſe are made 
by the King's mandate, or writ, directed unto them, 


commanding them, upon a great penalty to take 3 | 
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them that degree by a day certain therein aſſigned. Dyer, 
ol. 724 Bu. I, See Count, And of theſe is the King's 
rjcant, being choſen commonly out of the reſt, in re- 
ſpe of his great learning, to plead for him in all cauſes, 
eſpecially in thoſe of treaſon. Staundf. P!. Cre. lib. 7. 
1a), 1. And of thele there may be more if it pleaſe the 
King. This in other kingdoms is called Aduocaties Re- 
gius. Caſſmn- de conſuet. Burgund. pag. 850. With what 
folemnity theſe ſerjearts are created, read Forteſcue, cap. 
50. Cro. 3. par. fol. 1. and 2 inft. fl. 213. Theſe 
were called anciently Servientes narratores, In Edward 
the Sixth's time, /erjeant Benlces wrote himſelf ſolus ſer- 
viens ad legem. It fcems for ſome time there was none 
but himſelf. Mr. S/den tells us they were formerly cal- 
led d-ores legis, though others are of opinion that the 
judges are more properly do&ores legis, and the ſerzeants 
are batchelors of laws. However, Spclman writes, That 
though a ſerjearit may be richer than all the doQors in 
the commons, yet a doctor is ſuperior in degree to a ſer- 
jeant ; for the very name of a doCtor is magiſteria}, but 
that of a ſerjeant 15 miniſterial ; for he is ſerviens ad le- 
gem, and the doCtors are ſeated and covered when they 
plead, but the ſerjeants ſhall ſtand uncovered at the bar, 
only they have a corf on their heads, which is fignum /?a- 
tus & gradus. This word lerjeant is uſed in Britt:n for an 
officer belonging to the county, and the ſame whom Brac- 
ton in his fifth book, c. 4. mum, 6. calls ſervientem bun- 
dredi, and is in truth no other than the bailiff of the 
hundred ; and the ſteward of a manor is called ſerviens 
Manerii, Coke, wol. 4. Copybold caſes, fol. 21. a. The 
next is -” ap at arms, or the mace, (ſerviens ad arma) 
whoſe office is to attend the perſon of the King. Stat, 
» H. 7. cap. 3. to arreſt traitors or perſons of condition, 
and to attend the lord high ſteward of England, fitting in 
judgment upon zny traitor, and ſuch like, (PI. Cor. lib, 
3. cap, 1.) Of thele, by the ſtatute 13 R. 2. c. 6. there 
may not be above thirty in the realm, two of them, by 
the King's allowance, do attend on the houſes of Parlia- 
ment, whoſe office in the houſe of Commons is, the keep- 
ing of the doors, and (as of late it hath been uſed) the 
execution of ſuch commands, eſpecially touching the ap- 
prehenfion of any offender, as that houſe enjoin him. 
Cramp. Fur. fil. g. Another of them attends on the 
Lord Chancellor or Lord Keeper, in the Chancery. And 
one on the Lord Treaſurer of England: One upon the 
Lord Mayor of London, upon extraordinary ſolemnities ; 
one attendeth upon the Lord Preſident of Zales, and an- 
other upon the Lord Prefident of the North, &c. Cowell, 
edit, 1727. ; 

Theſe ſerjeants at arms are in the old books called vir- 
gatores, becauſe they carried filver rods gilt with gold 
before the King. Un eadem curia gp? op virgatores po- 
pulum gravantes, gravia feoda petentes, Fleta, lib. 2. cap. 
38. See 19 Vin. Abr. 334. fey 

Another ſort of ſerjeants are chief officers who exe- 
cute civil funQions or offices within the King's houſhold ; 
of which you may read many in the ſtatute of 33 4. 8. 
& 12, | 

"There is likewiſe a more inferior kind of ſerjeants of 
the mace, whereof there are many in the city of London, 
and other corporate towns, that attend the mayor or 
other head officer, chiefly for matters of juſtice. Ktchin, 
fol. 143. And theſe are called ſervientes ad clavem. New 
. Book of Entries, verbo, Scire facias in Mainpernors, cap. 
3- fol. 538, There was alſo a kind of ſervants in reli- 
 gious houſes, called ſerjeants; anciently all the juſtices 
in Eyre had certain officers attending them, called /er- 
Jeants, (as appears. by We/tm. 1. cap. 30.) which Fleta 
calls virgatores ſervientes, and were in the nature of our 
tip-ſtaffs. | Eo, | | 

Serjeanty, (Serjeantia) Signifies in law a ſervice that 
cannot be due to any Lord from his tenant, but to the 
King only ; and this is either grand or petit. The firſt is, 
Where one holds land of the King by ſervice, which he 
ought to do in his own perſon; as to bear the King's 
banner, ſpear, &c. Petit ſerjeanty is where a man holds 
land of the King, to yield yearly ſome ſmall thing to- 
wards his wars; as a ſword, dagger, bow, &c. of 


which read Bradon, lib, 2, cap, 16, & 37. & BÞr itton, 


0:8 
cap. 65. num. t, 2. Inter fe:aalia ſervit.a funmum eo 
So 7 luj! Viſſer, gc. 24 nec Paroniam al. werm Orro oat fre 
Regem, lays the lcarned Sheiman ; and Cenden, tit. 
Suffelt, ſpeaks of Bald:vin le Petrur gui tc1:2!'t terrcs 7 
Henning tin in cem, Suffolk fer ſerjantiam, 7r9 \ozs de 
buit facere die nataii domint fimgul's annis corom domino 
Rege Anrl's Sallum, Sullum & Fettum, alias winm 
faltum, wn fufflatum, & wnum bombulum. And <ir 
Richard Reickefly held lands at Set:1 by ſerjearty, to be 
vantrarius Regis, the King's fore-footman, when he 
went into Gaſceigne, Donec peruſus fuit fori ſolutorum 
precit 44. until he had worn out a pair of ſhoes of ſour- 
pence price. This ſervice being to be performed when 
the King went into Ga/crigne, 10 make war, is &ric!t's 
ſervice. Ce. en Lit, fol. 6g. See the ſtatute 12 Car. 
2. «ap. 24. whereby all tenures, &c, are turned into 
free and common ſcage, but the honorary ſervices of 
grand jcrjearity are therein excepted. Fohunnes Free« 
man tent wnam virgatom terre, fer ferjeantiam menju- 
rand: f:/jata & efera Domini Regis, ad cafirum Denini 
Regis. Lib. niger Herefordiz. "Though ſervices or te- 
nures are now turned into f+.age, yet it may be neceſſary 
to ſhew how they are deſcribed in our old law-books, 
which ſee under the word ſervitium., See Stexe de werbor, 
rf. and Kennet”s Glefſary, 

Scrmonium, An iater}ude or play aQed by interlo- 
cutory perſons, Before the modern improvements of 
the ſtage, theſe ruder ſort of farces were even a part of 
the unreforme\ religion. The inferior orders of the 
clergy, affiſted by boys and children, uſed to a& over 
ſome hitllorical comedy in the body of the church, ſuit- 


able to the ſolemnity of ſome high procefſfion-day. 
Cowell, edit. 1727. 


Servage, (mentioned in ſtatute 1 Rich. 2. cap. 6.) 


rent, finds one or more workmen for his lord's ſervice. 
Ing. 7 Ed. 1. Nett. Etiam i religio illa ita poſta in ſervagio 
per abbatas <p quod ſervitium Dei in hac parte 
impeditur, Pla, Parl. 33 E. 1. See Service, King 
Fohn brought the crown of England in ſervage to the ſee 
of Rome. 2 Inſt. 274. 


Servants, Their vituals and apparel regulated, 37 
Ed. 3. c. 8. Servants that riotouſly take their maſters 
goods to ſurrender upon proclamation, and they may be 
committed till they anſwer to the executors, 33 Hen. 6. 
Cc 1. For other matters, ſee Artificers, Felony, Fine, 
Labourers, Manufactures, | 

Scrvi, Bond-men, or ſervile tenants. Our northern 
ſervi had always a much eaſier condition than the Roman 
flives. Servis non in noflrum marem deſcriptis per fami- 
liam miniſlerits wiuntur. Suam quiſjue ſedem, ſuos pe- 
nates regit. Frumenti modum dominus, aut pecoris, aut 
veſtis, colono injungit, & ſervus haflenus fparet. Tacitus 
de Meribus Germanorum. Which plainly deſcribes the 
condition of our Saxon and Norman ſervants, natives and 
villains, whoſe ſervitude did more reſpe&t their te- 
nure, than their perſons. No author has fixed the 
diſtinction between ſervus and wvillanus, though un- 
doubtedly their ſervile ſtate was different, for they are 
all along in the Domeſday-book diſtinguiſhed from each 
other. So in Burce/ter there were—— Yuingue ſervi, & 
viginti eto willani, &c, I ſuppoſe the ſervi were thoſe, 
whom our lawyers have ſince called pure villanes, and 
villanes in groſs, who, without any determined tenure of 
land, were at the arbitrary pleaſure of the lord appoint- 
ed to ſuch ſeryile works, and received their wages or 
maintenance at diſcretion of the lord, The other were 
of a ſuperior degree, and were called villani, becauſe 
they were ville & glebe adſerifti, i. e. held fome cot- 
tage and Jands, for which they were burdened with ſuch 
ſtated ſervile offices, and were conveyed as appurtenant 
to the manor or eſtate to which they belonged, See 
Kennet's Ghſſary, The name and quality of their bond- 
age do often occur in Domeſday regiſter : And their con- 
dition, no doubt, was worſe than that of the bordariz or 
Cotſeti, who performed likewiſe ſome ſervile offices for 
their lord, and yet as to their perſons and goods were not 
obnoxious to ſervitude, as the proper /ervi were, Theſe 


were 


That is, when each tenant, beſides payment of a certain ' 
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were of four ſorts, 1. Such as ſold themſelves for a live- 
lihood. Debtors that were to be ſold, for being inca- 
pable to pay their debts. 3. Captives in war, retained 
and employed as perfeCt ſlaves. 4. Nattivi, ſuch as were 
born ſervants, and by ſuch deſcent belonged to the ſole 
property of the Lord.—All theſe had their perſons, their 
children, and their goods, at the diſpoſal of their-Lord, 
incapable of making any wills, or giving away any mat- 
ter.  Crtvell, edit. 1727. 

Service, (Servitium) Ts that. ſervice which the te- 
nant, by reaſon of his fee, oweth unto his lord. AH- 
toman thus defines it : Servitium eft munus obſequii cliente- 
laris, de verbis feudal, It is ſometime called Servage, as 
1 R. 2.cap. 6. Our ancient law books make many divi- 
ſons of it, 2s Braden, lib. 2. cap. 16. and Britton, cap. 
66. into perſonal and real; alſo into military and baſe : 
and Bram, ubi ſupra, num. 7. into mtrinfic and extrin- 
ſic. Servitium intrinceſum is due to the capital Lord of 
the manor. Forinſecum is that which is due to the King, 
and not to the cap.tal Lord, Service is alſo divided into 
frank and Laſe, the one termed /iberum ſervitium, the 
other villenagium, It is alſo divided into continual or 
annual, and caſual or accidental ; the former is the ſcifin 
of rent, the other, ſeiſin of relief, , Co. 4 Rep. fol. 9. 
BevilPs caſe. See Copyhold. See Socage, Thomas 
Leigh, eſq. at the coronation of King Charles the ſecond, 
brought up to the King's table a meſs of pottage, called 
dillzzrout, which ſervice had been adjudged him by the 
court of Claims in right of the manor of Addington in 
Surry, whereupon the Lord High Chancellor preſented 
him to the King, who accepted the ſervice, and after- 
wards knighted him. Cowell, edit. 1727. 

Scrvice and lacraments, The penalty of depraving 
the ſacrament of the altar, 1. Ed. 6. c. 1 

The blefled ſacrament to be adminiſtered in both kinds, 
x &d. ©. 1 [7 


A repeal of all acts concerning religion, 1 Ed. 6. c. 12. 


For the uniformity of the ſervice and adminiſtration of 
.the ſacraments, 2 & 3 Ed. 6.c.1., 5 & 6 Ed. 6.c. 1. 
1.E1, c. 1. 8 £1. I, f- J- . 13 & 14 Car. 2: 6 4. 

Penalty of reviling the prayer-book, &c, 2 & 3 Ed. 6. 
to: To: fo bo , 

What biſhops may join with juſtices in determining 
offences, 2 & 3 Ed. b. c. 1. [. 4. 

Prayers may be ſaid in Greet, Latin, &c. in univerſi- 
+ 3 Ed. 6. c. 1. f. 6. 13 & 14 Gar, 2. & 4. 
« 18, | ; 

/ Biſhops, &c. may puniſh by church cenſures, 2 & 3 
Ea. 6. c. 1. f. 12. 5& 6 Ed. 6. c. 1. . 3. 1c. 
2. ſ. 16. 


All perſons to reſort to their pariſh churches, 5 & 6 
Ed; ©. <''t. 


Penalty to be preſent at other worſhip, 5 & 6 Ed. 6. 
6. + &% | 

Jo. ſervice ſhall be uſed as in the laft year of King 
Henry 8. 1 Mar. fl. 2. c. 2. 

The penalty of diſturbing a preacher or prieſt ſaying 
divine ſervice, or pulling down an altar, &c. 1 Mar. ft. 
$: ©: 3 

yt. TON on the pariſh, if offenders eſcape, 1 Mar. 
fl: 2+ © J- þ+ 8: | ; | 

The penalty of not repairing to church on Sundays and 
holidays, 1 El. c. 2. f. 14s 35 El. c. 1. 

Ordinary may puniſh offences, 1 El. c. 2. /. 23. 

The bible and divine ſervice ſhall be tranſlated into the 
IV:1/h tongue, 5 El. c. 28. : 

Penalty on perſons maintaining doctrine contrary to 
the articles, 13 El. c. 12. /. 2. 

All eccleſiaſtical perſons to read and ſubſcribe to the 
book of coramon-prayer, &c. 13 & 14 Gar, 2, © 4. 
15 Car, 2. c. 6, | 

All perſons in office to take the ſacrament and the de- 
_ claration againſt tranſubſtantiation, 25 Car. 2. c. 2. 

Time given to thoſe in the Fleet, and beyond the ſea, 
until three calendar months after their return, 13 Ges. 
1.c. 29. Four months, 2 Geo. 2. c. 3I. 


Six months given for taking the ſacrament, 16 Geo. 2. 
Cc: 30. {+ 3+ | | 


| and their maſters, violating the ſtatutes made a 


| their offices, Dai. Tu/t. 573. 
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Allowance of impediments b 
reading the ſervice, extended t 
wy {4 2.3 Geo. 2, c. 28, 

eading the articles to indemnif- 
in point I ins 23 Geo. 2. c. 28. {., 2. goa. aged 

Service ſecular, (mentioned in ſtat. 1. Ed, 4. Cap, 1 
[s worldly ſervice, contrary to ſpiritual and ecclefiuſtic.1 

Servientibus, Are certain wri OD 

, rits touching ſervants 
- 
abuſes, which ſee in Reg. Orig. f. 189, 190, pong _ 

Dervitium feodale 4 pzacebiale, Was not *a perſo- 
nal ſervice, but only by reaſon of the lands which were 
held ip fee. Bradton, bib. 2. cap. 16. par, 7, 

Servitium fozinſecum, W as a ſervice which did not 
belong to the chief Lord, but to the King. It was ca}- 
led Forinſecum and Foraneum, becauſe it was done Feris 
vel extra Servitium quod fit domino capitali, We read ſeye. 
ral grants in the Honaſtic. 2 tom. þ. 48, of all liberties 
with the appurtenances, "ogy ar Servitio, 

Servitium intrinfeciun, Is that ſervice which was 
due to the chief Lord, alone from his vallals; Bran 
lib. 2, cap. 16. Flea, lib. 3. c. 14, par. 7, rihal 

Scrvitium liberum, Was a {vice to be done by the 
feudatory tenants, who were called /iberi homines, and dif- 
tinct from vaſſals ; as likewiſe was their ſervice, for they 
were not bound to any of thote baſe ſervices, as to plough 
the Lord's land, &c. but only to find a man and horſe to 
20 with the Lord into the army, or to attend his court, 
&c. Sometimes it was called Servitium liberum armorum, 
as In an old rental of the manor of Suh Malling in 
Suſſex, mentioned by Somner in his treatiſe of Gavelkind, 
fob. $0: .. * | 

Servitium regale, Royal ſervice, or the rights and 
prerogatives that within ſuch a manor belong to the King, 
if Lord of it, which were generally reckoned to be theſe 
fix, 1, Power of judicature in matters of property. 2, 
Power of life and death in felonies and murders. 3. A 
right to waifs and ſtrays. 4. Aſſeſlments. 5. 'Minting 
of money. ©. Aſliſe of bread, beer, weights and mea- 
ſures. All theſe entire privileges were annexed to ſome 
manors in their grant from the King, and were ſome- 
times conveyed in the charters of donation to reli- 
vious houſes. Paroch. Antiq. 60. 

Servi teſtamentales, Were thoſe whom we now call 
covenant ſervants, 'They are mentioned in the laws of 
King Athel/tan, c. 34. 

Servitiis acquietandis, Is a writ judicial that lies for 
on? diſtrained for ſervices to A, who owes and performs 
to B. for the acquittal of ſuch ſervices, Reg. of I/rits 
Tudic. fol. 27. a & 36. b. 

Servito9s of bili's, Are ſuch ſervants or meſſengers of 
the marſhal belonging to the King's Bench as were ſent 
abroad with 6://s or writs to ſummon men in that court; 
they are now more ordinarily called zip/taves. Stat. 2. H. 
&- £--2% | 

Sellcur, (mentioned in ſtat. 25 Ed. 3. c 6.) Seems 
to ſignify the aflefling or rating of wages. | 

Seſlion of Parliament, The paſfling any bills, by giv- 
ing the Ryyal afſent thereto, doth not make a /e/ſin ; but 
the /e/fion of parliament continues till it be prorogued or dil- 
ſolved, See 4 par [nfl. fol, 27. Seſſi9 parliament! 18 the 
ſitting of the parliament, See 19 Vin, Abr. 337, 33d 

Seſſions of the Peace, A court of record, held betore 
two or more juſtices of peace, (quorum uns) tor the cxCc- 
cution of the authority given them by their commitkon, 
and certain a&ts of parliament. And the juſtices in fel- 
ſions have power to hear and determine treſpaſles againit 
the public peace, &c. and many offences by ſtatute. 
This court is held four times in a year at ſome place 
within the county, &c. alſo beſides the general ſcſhons 
of the peace, there are private ſeſſions held by the Jul- 
tices, for divers particular branches of the buſineſs of 
Sec 19. Vin. Ar. 339” 


y the ordinary, for not 
o the certificate of (uh. 
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Seſſions for ordering ſervants, Called Nature 
ſions, held by conſtables of hundreds, &:. 5 £42 


{ole 
ca 


Sce 


| Statutum ſeſſionun, 


- Seffions tor Weights and meaſures. fo £020 four 
juſtices from among the mayor, recorder, and aldermens 


(0 
Z 
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of which the mayor or recorder to be one) may hold a 
{ſions to enquire into offences of ſelling by falſe weights Under what penalties, 3 Geo. x. c. £683; 
ind meaſures, contrary to the ſtatutes; and to receive Woater-courles within two miles of Lcndon falling into 
*ndictmentsz puniſh the offenders, &:c., Charter King | the Thames, ſhall be ſubje& to the commiſſion of ſewers, 


3 Jac, 1. c. 14. 21WW,& M. Pr. a. co. 8. [. 14. 
For draining of Sedgmare, wy & 11, 4 i 26. 
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Fines to be eftreated yearly, 13 El. c. 9. /c 6; 


Is 
Vcttlement of the P992, See Apprentice, Baſtard, 

N, Burn's Fuſtice, tit. Poor, and 19 Vin. Abr. tit. The common council of Londen authoriſed to appoint 
S-ttlement of the Poor. , commiſſioners of ſewers, I9 Car. 2. c. 3. - 22 & 23 

Seven-oake, Wool-key, how veſted in truſtees for | Car. 2. c. 17. 7 Ann. c, 9. 
the King, ſubject to an agreement concerning the free- | "Thecommiſſioners impowered to decree copyholds from 
ſchool in Seven-oake, 8 Geo. 1. c. 31. the owners for the taxes, and to diſtrain goods, 7 An, c, 

Scveral action, Is where two or more perſons are ſe- | 10. /; 3, See 19 Vin. Abr, tit. Servers. 
yerally charged in any action. Steragelima, See Septuageſima, 

Scveral covenant, A covenant by two or more ſe- Sertary, (Sextarius) Was an ancient meaſure, con- 
verally; and in a deed where the covenants are ſeveral | taining about our pint and a half, (according to our Latin 
between divers perſons, they are as ſeveral deeds, wrote | dictionary.) "The town of Leicefter paid among other 
in one piece of parchment. 5 Rep. 23. | things to the King yearly, twenty-five meaſures called 

Scveral inheritance, An inheritance conveyed, ſo as | Sextaries of honry, as we read in Domeſday. And in 
to deſcend, or come to two perſons ſeverally by moietics, | Claufſ. 4 Ed. 3. m. 26, we find treſdecem Sextarios vint, 
tc, See Jnheritance, —E£t unum Sextarium ſalis apud Wainflete, Mon. Angl. 

Several tail, (Ta/lum ſeparatum) Is that, whereby | 2 par. fol. 849. b. Decem mittas brafii, quatuor Sexta- 
Jand is given and zntazled ſeverally to two. For example, | rios avene ad prebendam, Idem, 1. par. fol. 136. b. 
Land is given to two men and their wives, and to the heirs | where it ſeems to have been uſed for a much greater 
of their bodies begotten, the donees have joint eſtates for | quantity. A Sextary of ale contained ſixteen Lagenas, 
their two lives, and yet they have ſeveral inheritances, | Cowell, edit. 1727. See Tolſeſter, 
becauſe the iſſue of the one ſhall have his moiety, and the Sertery lands, (mentioned in the firſt part of the 
ifſue of the other, the other moiety. Cowell. Baronage of England, fol. 324.) are lands given to a 

Several tenancy, (Tenura ſeparalis) Is a plea or ex- | church or religious houſe, for maintenance of the Sexton | : 
ception taken to'a writ that is laid againſt two as joint, | or ſacriſtan. Cowell, edit. 1727. | 2 
which are /everal, Broke, tit. Several Tenancy, fol. 273. Shacke, Is a cuſtom in Norfolk to have common for 

Severance, Is the ſingling or ſevering of two, or | hogs, from the end of harveſt till ſeed-time, in all mens 
more, that are joined in one writ. For example, If two | grounds without contradiftion. Cv, 7 Rep. fel. 5. Cor- 
join in a writ de /ibertate probanda, and the one afterwards | bet's aaſe, And in that country, To go at /hacke, is as 
be nonſuit, here ſeverance is permitted ; ſo that notwith- | much as to go at large. Cowell, edir, I727. | 
ſanding the nonſuit of the one, the other may ſeverally Shalloons, Under what penalties not to be exported 
proceed, FF, N. B, fel. 78. and Bro. tit. Severance and | from Ireland to any place but England, 10 & 11 7, 3. 
Summons, fol. 238. There is alſo Severance of the tenants | c. 10. 
in an aſſize, as when one or two, or more difſeiſors, | Sharping:tom, ls a cuſtomary gift of corn, which at 
appear upon the writ, and not the other. New Bock of | every Chriſtmas the farmers in ſome parts of England give + 
Entries, fol. 81. and Severance in attaints, ibid, fel. 95. | to their ſmith, for ſharpning their plough-irons, harrow- 
and Severance in debt, where two or more executors are | tines, and ſuch like, and exceeds not half a buſhel for a 
named plaintiffs, and the one refuſes to proſecute. 7b14. | plough land. © Cowell, edit. 1727. ” 
fel. 220, Severance of corn is the cutting and carrying | Shawe, A grove of trees, or a wood, 1 [n/t. fol. 
it off from the ground, and ſometimes the ſetting out the | 4. 5. : 
tithe from the reſt of the corn, is called Severance, See Shawaldres, Soldiers. Cowell, edit. 1727. 

Cro, Rep. 2 par. fol. 225, There is alſo Severance in | Sheading, A riding, tithing, or diviſion in the //e of 
quare impedit, Co. Rep. 5. fel. 97. See Summons and Man, where the whole iſland is divided into fix Shead- 
Severance. GIS . | ings, in each of which there is a coroner or chief conſta- 

Severn, See Fiſh, Rivers. ble appointed by delivery of a rod at the Tinewald court, 

Sewer, (Severa and Sewera, et foſſa in locis paluftri- | or annual convention, See King's Deſcription of the Iſle 
bus dufta ad aguas ejiciendas, &c.) A paſſage or gutter to | of Man, þ. 17. | 
carry water into the ſea, or a river. 6 H. 6. cap. 5. | Sheep, Not to be exported, 3 H. 6. c. 2. 22 H.8. 
and 12 Car, 2. cap. 6o And commiſſuners of ſewers are | c. 7. 
ſuch as, by authority under the Great ſeal, ſee drains and | None to keep more than 2200 ſheep, 25 ZH. 8. c. 13. 
ditches well kept and maintained in marſhy and fenny | The penalties of exporting ſheep alive, 8 El, c. 3, 
countries, for the better conveyance of the water into | 12 Car. 2. c. 32. | | 
the ſea, and preſerving graſs upon the land for the feed- Stealing or killing ſheep or other cattle, made felony 
ing of cattle, See the ſtatute 15 Car. 2. cap. 17, and | without clergy, 14 Geo. 2. c. 6, 

T7 Car. 2. cap. I1- touching the draining the grear level Extended to bull, cow, ox, ſteer, bullock, heifer, calf, 
in the fens called Bedford Level, and the authority of the | and lamb, by 15 Gee. 2. c. 34. See Cattle, Wool, 

governor, bailiff, &c, as Commiſfioners of Sewers, Cowell, | Sheep-lilver, A ſervice turned into money, which 
edit, 1727, : | | was paid in reſpect that anciently the tenants uſed to waſh 

Commiſlioners of ſewers ſhall be awarded by the Chan- | the Lord's ſheep, /Y. Fones's Rep, 280. 
cellor, 6 H. 6. c. 5. 18 H. 6. c. 10. 23 H. 6. c. 8, | Sheffield, Regulation of the courts baron of Sh:freld 
12 Ed, 4. c. 6. 4 H. 7. c. 1. 6 H. 8. c. 10. 12 | and Eccleſal, in Yorkſhire, 29 Geo. 2. c 37. 
Car. 2, c. 16. Sheriff, It ſeems that anciently the government of the 

Power given to the commiſſioners to execute their or- | county was by the King lodged in the Earl or Count, 


Cinances, 8 H. 6. c. 3. 
Los authority, &c. of commiſſioners of ſewers, 23 
7 


The commiſſioners ſhall be reſident in the county, 25 


of "7  -» , 

hy power of taxing the King's lands, 3 & 4 £4. 6. 
e, 8, | 

The commiſſioners in Glamorgan/hire have power to 
prevent damage by ſand ariſing from the ſea, x Mar. Pt. 
x IS + 

DireRtions for the commiſlions of ſewers, and the exe- 
cution of them, 13 £1. «c. 9, 

Vor, 1I, 


| writs, -. called a bailiwick, Dav. 60, Savil 43- I 
8 


who was the immediate officer to the crown; and this 
high office was granted by the King at will, ſometimes 


for life, and afterwards in fee; but when it became too 


burthenſome, and could not be commodiouſly executed 
by a perſon of ſo high rank and quality, it was thought 
neceſlary to conſtitute a perſon duly qualified to officiate 
in his room and ſtead; from hence he is called in Latin 
Vicecomes, and Sheriff from Shire Reeve, 1, e. governor of 
the ſhire or county. He is likewiſe conſidered in our 
book as bailiff to. the crown; and his county of which 
he hath the care, and in which he is to execute the King's 


48, 
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Rol. Rep. 274. Co. Lit. 168. Vide Pref. to 9 Rep. 
Co. 33+ 

eh ſaid by Lord Cyke and Dalton, that Earls, by 
reaſon of their high employments and attendance upon the 
King, being not able to follow all the buſineſs of the 
county, were delivered of all that burthen, and only en- 
joyed the honour as they now do, and that Jabour was 
laid upon the ſheriff: ſo that now the ſheriff doth all the 
King's buſineſs in the county ? and the ſheriff, though he 
be ſtill called Vicecomes, yet all he doth, and all his au- 
thority, is immediately from and under the King, and not 
from or under the Earl ; ſo that at this day the ſheriff 
hath all the authority for the adminiſtration and execu- 
tion of juſtice, which the Count or Earl had; the King 
by his letters patent now committing to the ſherift Cu/23- 
diam Com'. 9 C. 49. Dalt. Sher. 1. 

He is therefore at this day conſidered as an officer of 
great antiquity, truſt and authority, having, as Mr. Dal- 
ton obſerves, from the King the cuſtody, keeping, com- 
mand and government (in ſome ſort) of the whole 
county committed to his charge, and care, and accord- 
ing to my Lord Czke, he is ſaid to have trip/icem cnftodi- 
am, viz. Vite juſlitie, vite legis & vite reipublice, &c, 
Vitz juſtitie to lerve proceſs, and fo return indifferent 
juries for the trial of mens lives, liberties, lands and 
goods ; vite legis to execute proceſs and make execution, 
w hich is the life of the law, and wit reipublice to keep 
the peace, Co. Lit, 168. Dalt. $h. 5. 

It ſeems that antiently, and before the ſtatute 9 Ed. 
2. Sheriffs were elcCted by the freeholders of the county, 
as the coroners are at this day, and conſequently that 
their offices did not determine by the death of the King, 
2 Inſt. 558. 2 Brownl. 282. but guaere. 

And though at this day the King hath the ſole appoint- 
ment of ſheriffs, except in counties palatine, and where 
there are jura regalia, yet it hath been adjudged, that the 
office of ſheriff is an intire thing, and that therefore the 
King cannot apportion or divide it, that is, he cannot 
determine it in part as for one town 'or one hundred; 
neither can he abridge the ſheriff of any thing incident to 
or belonging to his office. Dav. 6o. 4 Co. 33. Mi- 
tan's caſe, Dalt. $h. 6. Heb. 13. Raym, 363. 


I. Tho are qualified or exempt from ſerving the office of 
Peri 


*®. Manner of appointing him, and of his oath. 


3. Sheriff can execute no other office ; how long to continue 
in office ; and of his juriſdiaion, 


4. Sheriff cannot diſpoſe of his bailiwick ; and of his power 
end duty in appointing an under ſheriff. 


1. Who are qualified or exempt from ſerving the office of 
ſheriff. | 


It is provided by ſeveral aQts of parliament, that no 
man ſha!l be ſheriff in any county, except he have ſuffi- 
cient lands within the ſame county where he ſhall be 
ſheriff, whereof to anſwer the King and his people in 
caſe that any perſon ſhall complain againſt them ; and 
that none that is ſteward or bailiff to a great lord ſhall be 
made ſheriff. g Ed. 2. 2 Ed. 3.c. 4. 4 Ed. 3. c 9. 
5 Ed. 3. & 4+ 

It is holden that the King hath an intereſt in every 
ſubjeR, and a right to his ſervice, and that no man can 
be exempt from the office of ſheriff but by act of paclia- 
ment or letters patent. Sav. 43. 9 Co. 46. 

And on this foundation it was adjudged in Sir John 
Read's caſe, who was made high ſheriff of Hertfordſhire, 
at the time he was excommunicated for non-payment 
of alimony, that an information properly lay againſt 
him for not executing the office ; though it was 
objected on his behalf, that the oath and ſacrament in- 
Joined by act of parliament are neceſſary qualifications 
for all ſheriffs, which he was diſabled to take by reaſon 
of the excommunication ; but the court held that he was 
puniſhable for not removing the diſability, it being in 
his power to get himſelf abſolved from the excommuni- 
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cation; and that therefore it could be no 
Med. 299. Attorney general v, Sir John Read, age. 

And though in the above caſe it was admitted th 
ſubject was bound to INg 1 E-5apey wg 
ſubj ( o ſerve the King in ſuch Capacity ag h 
is in at the time of the ſervice commanded, yet it was = 
ſiſted upon, that he was not obliged to qualify himfelf "x 
ſerve in every Capacity ; and that therefore a priſoner fo 
debt is not bound nor compellable to be ſheriff, no hs 
than a perſon is bound to purchaſe lands to Quality him- 
ſelf to be either a coroner or juſtice of the peace ; and it 
was likewiſe ſaid, that by the ſtatute 3 Jac. 1. Ever 
reculant is diſabled; he may conform, but he is 6. 
bound to itz for if he ſubmits to the penalty, it is ag 
much as is required by law. 2 7d. 3or. 

An information was exhibited againſt L. for refuſing tq 
take upon him the office of ſheriff of Norwich, who 
pleaded the ſtatute 13 Car. 2. by which it is enaQted 
T hat a perſon elected to any office in a corporation, ſhall 
be ſuch as within one year before hath taken the facra- 
ment according to the church of England, or elſe the 
election ſhall be void ; and averred, that he had not taken 
the ſacrament, &c, at any time within one year riext 
before the eleCtion of him to be ſheriff, &c, wherefore 
the eleftion was void. The attorney general replied, and 
ſet forth that part of the a&t of uniformity, by which 
every perſon is obliged to take the ſacrament three times 
in the year according to the liturgy, &c. the defendant 
rejoined and ſet forth the ſtatute 1 , & MM. for tole- 
rating diſſenters ; and on demurrer it was adjudged, that 
the defendant's rejoinder was a departure from his plea, 
and therefore could have no advantage of the at of tole- 
ration, ſuppoſing it was for his purpoſe, it being a pri- 
vate ſtatute, and therefore tobe pleaded ; and though judg- 
ment was given principally on this point, yet all the 
judges except Juſtice Sam. Eyre, held, that this caſe was 
not within the meaning of the toleration act, which was 
not made in favour of diſſenters, but the contrary, and 
was rather to exclude them from beneficial offices, than to 
eaſe them of offices of charge. Carth. 306. 1 Salk, 
I a © 4 Med. 269. The King and Ducen v, Lat wood. 

fa man is diſabled by a judgment in law to bear an 
office, he is excuſed ; nam judicium redditur in invitum ; 
for though his fault or negle& was the occaſion of ſuch 
judgment, yet it is a mark fet upon him by the govern- 
ment. Salk, 168. 4 17:4. 273. | 

And as nothing but an invincible neceflity can exempt 
a perſon from ſerving the office of ſheriff, &c, on this 
foundation a by-law made in London, that no freeman 
choſen ſheriff, &c, ſhall be excuſed unleſs he voluntarily 
ſwears he is not worth 10,0001. &c. and if he openly 
refuſes to take the office, then to forfeit the ſum of 
4001. &c. was adjudged good. Salk. 142. Carth, 480, 
5 Mod. 438. City of London v. Vanacre, 


2. Manner of appointing him, and of his oath, 


The high ſheriff hath his authority given him by two 
patents; by the one the King commits to him the cuſtody 
of the county ; by the other the King commands all 
other his ſubjets within that county to be aiding and 
a. to him in all things belonging to his office, 
Dalt. Sh. 7. where ſee the form of ſuch patents. 

By the ſtatute 9 E4. 2. The chancellor, treaſurer and 
judges are to meet cra/tino animarum, being the 3d of Ne- 
vember, every year, in the Exchequer chamber, to n0- 
minate perſons to be made ſheriffs; and the manner 15 
the lord chancellor, treaſurer and other high officers, be- 
ing of the Privy council, together with the judges of 
both benches and the barons of the Exchequer, being al- 
ſembled in the Exchequer chamber, nominate three per- 
ſons in every county to be preſented to the King, that he 
may prick one of them to be ſheriff of every county 
Dalt. Sh. 6. But it may be put off to another day. 
Cro, Car. 13. 595. | 

And yet the King by his prerogative may make and 
appoint the ſheriffs without this uſual aſſembly, and elec- 
tion or nomination in the Exchequer, as is the daily 
practice at this day upon the death of any ſheriff, Dy#r 
225. Dalt. Sh, The 
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The ſheriffs in every of the ſhires of /Yales ſhall be no- 
minated yearly ye the lord preſident, council and juſtices 
of Wales, and ſhall be certified up by them ; and after 
zppointed and elected by the King as other ſheriffs be, 34 
Hen, 8. cap. 26. Dalt, Sh, 6. 

The ſheriff, before he doth exerciſe any part of his 
office, and before his patent is made out, is to give ſecu- 
fity in the King's Remembrancer's office in the Exche- 
quer, under pain of 100/, for the payment of his pro- 
fers, and all other profits of the ſheriffwick ; but theſe 
ſecurities are never ſued, unleſs there is a deficiency in 
the ſheriff's effect. Dalt 8h. 7, 

The ſheriff before he takes upon him the exerciſe of 
his office, muſt not only take the oaths of allegiance and 
abjuration injoined all officers by divers as of parlia- 
ment, but likewiſe a particular oath of office, which is 
ſaid to be by the ancient Common law, and contains a 
conciſe account of the nature and ſeveral branches of his 
office, T his ancient oath is ſet down in Dalton g Dall, 
$&, 9. Dyer 168, : 

But there being in this oath ſomething which was 
thought too ſtrict (ſee Cro. Car. 26.) with reſpeCt to ſhe- 
riffs, inſtead thereof it is now enacted by the 3 Geo. I. c. 1 
ſ. 18. that the following oath ſhall be taken by all high 
ſheriffs, except the ſheriffs of 7Yales and of the county pa- 
latine of Chefter, 5c. viz. I A. B, do ſwear that I will well 
and truly ſerve the King's Majeſty in the office of ſheriff 
of the county of and promote his Majeſty's profit 
in all things that belong to my office as far as I legally can 
or may, I will truly preſerve the King's rights and al] 
that belongeth to the crown. I will not aflent to decreaſe, 
leſſen or conceal the King's rights, or the rights of his 
franchiſes ; and whereſoever I ſhall have knowledge that 
the 11ghts of the crown are concealed or withdrawn, be 
it in lands, rents, franchiſes, ſuits or ſervices, or in any 
other matter or thing, I will do my utmoſt to make them 
be reſtored to the crown again; and if I may not do it 
myſelf, I will certify and inform the King thereof, or 
ſome of his judges. I will not reſpite or delay to levy 
the King's debts for any gift, promiſe, reward or favour, 
where I may raiſe the ſame without the great grievance 
to the debtors. I will do right as well to poor as to rich, 
in all things belonging to my office. I will do no wrong to 
any man for any gift, reward or promiſe, nor for favour 
or hatred. I will diſturb no man's right, and will duly 
and faithtully acquit at the Exchequer all thoſe of whom 
I ſhall receive any debts or duties belonging to the crown, 
I will take nothing whereby the King may loſe, or where- 
by his right may be diſturbed, injured or delayed, I 
will duly return, and truly ſerve all the King's writs ac- 
cording, to the beſt of my ſkill and knowledge. I will 
take no bailifts-into my ſervice but ſuch as I will anſwer 
for, and will cauſe each of them to take ſuch oaths as I 
do-in what belongeth to their buſineſs and occupation. I 
will duly ſet and return reaſonable and due ifſues of 
them that be within my bailwick, according to their 
eſtate and circumſtances, and make due panels of perſons 
able and ſufficient, and not ſuſpected and procured, as is 
appointed by the ſtatutes of this realm. TI have not fold 
or let to farm nor contracted for, nor have I granted or 
promiſed for reward or benefit by myſelf or any other per- 
ſon for me, or for my uſe, diretly or indireatly, my 
ſheriffwick or any bailiwick thereof, or any office belong- 
ing thereto or the profits of the ſame, to any perſon or 
perſons whatſoever, I will truly and diligently execute the 
good laws and ſtatutes of this realm, and in all things 
well and truly behave myſelf in my office for the honour 
of the King and the good of his ſubje&s, and diſcharge 
the ſame according to the beſt of my ſkill. and power. 
80 help me God. RE hs 
If aperſon refuſes to take upon him the office of ſhe- 
riff, it was uſual to puniſh him in the Star-chamber ; and 
e may now be proceeded againſt by information in the 
court of King's Bench. Alſo if he refuſes to take the 
oaths injoined him, or officiates in, the office before he 
hath thus qualified himſelf, the court, which hath a ge- 
neral fuperintendency over all officers and miniſters of 
Juſtice, will grant an information againſt him ; and it 


hath been held, that a refuſal of oaths injoined to be taken, 
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amounts to a refuſal of the office, Dalt, $h, rg, Dyer 
vs 3 Lev. 116.| Carth, 307. 

f the ſheriff be not in London, the oath may be taken 
by deaimus poteſtatem, direCted to any two juſtices of the 
peace of the ſame county, one to be of the quorum, or to 
any other commiſſioner or commiſſioners, or before one 
of the judges of affiſe for that county, or one of the 
maſters in Chancery, who, it is ſaid, may as well as the- 
Judge adminiſter ſuch oath without any d:dimus., Dat, 
Sh, 13, 14. 

If the commiſſioners ſhall return the commiſſion or 
writ, and the oaths to be taken when they were not 
taken, this is finable, Dyer 168. Dal. Sher. 14. 

It is held, that the breach or violation of this oath, 


although an high offence, is not however perjury, nor 
puniſhable as ſuch, 11 Cy. 98, 


' 3: Sheriff can execute no other office ; haw long to continue 
in office ; and of his juriſdiftion, 


It is holden, that a ſheriff cannot be eleted knight of 


5. | the ſhire for that county for which he is ſheriff, 4 nf. 


43. Lit. R. 326. Sir Simon Dewe's Four. 38, 46. 
And although a ſheriff is by virtue of his office a con- 

ſervator of the peace, yet it is enacted by the 1 Mar. /2. 2. 

cap. 8. ſet. 2. that no perſon having the office of theriff 


peace in any county where he ſhall be ſheriff during the 
time he ſhall uſe the office of ſheriff, Dalt, $h. 27. 


ſheriff, ſheriff's clerk, recciver, nor ſheriff *s bailift, ſhall 
be attorney in any of the King's courts during the time 
that he is in office, Dalt, $h. 454. 

By the 14 Ed. 3. cap. 7. Confirmed by 23 H. 6. cap. 
8. It is enated, That no ſheriff, under ſheriff, nor 
ſheriff's clerk, ſhall tarry or abide in his office above one 
year, upon pain to forfeit two hundred pounds a year as 
long as he occupieth the office z and every pardon made 
for ſuch offence or forfeiture ſhall be void ; and by 42 Ez. 
3. cap. 9, All letters patent made to occupy ſuch office 
above one year ſhall! be void ; any words or clauſe of 
non obſtante put into ſuch ſtatute notwithſtanding ; and 
that whoſoever ſhall preſume to take upon himſelf the 
office of a ſheriff above one year, by force of ſuch letters 
patent, ſhall be diſabled for ever after to be ſheriff within 
any county of England, 

By the 1 Rc. 2. cap. 11, it is enacted, That none that. 
hath been ſheriff of any county a year ſhall be within two 
years next choſen again, or put in the ſame office, if 
there be other ſufficient, "Confirmed by 23 H. 6. cap. 8. 

And by the 1 H, 5. cap. 4. it is enaRted, "That they 
that be bailiffs of ſheriffs one year, ſhall be in no ſuch 
office by three years next following, except bailiffs of 
ſheriffs which inherit in their office. 

By the Common law the patents of ſheriffs, like all 
other commiſſions, determined by the death or demiſe of 
the King ; but now by the ſtatute 7 Y. & Mar. and 1 
An. ſuch commiſſion ſhall remain in full force for the 
ſpace of ſix months next after ſuch death or demiſe, un- 
leſs ſuperſeded, determined or made void by the next 
ſucceſſion. Dyer 165. Dalt. $h. 17. 

But though ſuch patent was determined by the death of 
the King, yet it was adjudged, that if the ſheriff after 
ſuch demiſe, and before his taking out a new patent, 


him. #7 Co. 30. 

It hath been held, that the office of ſheriff doth not 
determine by the party's becoming a peer on the death of 
his father, but that he ſti]l remains ſheriff ad voluntatem 
Regis. Cro, Eliz. 12. Sir Lewis Mordant's caſe. 

By the fourth of H. 4. cap. 5. it is enated, That 
every ſheriff ſhall be dwelling in proper perſon within his 
bailiwick for the time he ſhall be ſuch officer, and that 
the ſheriff ſhall be ſworn to do the ſame. 

Hence it is clear, that a ſheriff hath no juriſdiction in 
any other county, nor can he do a judicial act, and in 
which his perſonal preſence is required, out of his county ; 
but it is beld that he may do a miniſterial aft, as make 


a panel 


of any county ſhall exerciſe the office of juſtice of the. 


By the x Hen. 5. cap. 4. it is enacted, That no under» 


ſuffered a priſoner to eſcape, that an aCtion lay againſt. 
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a panel, or return a writ out of his county. Dalt. $h, 22, 
9 M41, | | 

But if the ſheriff be beyond ſea, and maketh a pane] 
or any return there, and fend it into England, it is not 
good, for he is an officer but only in England, Dalt, 
Sh. 22, 

If on a habras corpus, &ec, the ſheriff is commanded to 
carry a priſoner to a certain place out of his county, 
and in doing this he is obliged to go- through ſeveral 
counties, to this ſpecial purpoſe he hath authority in theſe 
Other counties. Datt. Sher, 23. 

So if a priſoner of his own wrong ſhall make an eſcape, 
and fly into another county, the- ſheriff or his oflicers, 
upon freſh ſuit may take him again in another county, 
Plnud. 37. Dalt. Sher, 23. 


4. Sheriff cannot diſpoſe of his bailiwick; and of his 
power and duty in appointing an under ſheriff. 


By the 23 Hen, 6. cap. 10. it is provided, © That on 
ſheriff ſhall let to farm in any manner his county, nor 
any of his bailiwicks, hundreds or wapentakes.” 

In the conſtruftion hereof it hath been holden, that 
this is a particular law, and muſt be pleaded, otherwiſe 
the judges cannot take notice of it. 3 Keb, 678. Els 
v. Neifon. : 

It hath been held, that a leaſe thereof, though no rent 
was ever received, is within the ſtatute ; the intent there- 
of being that ſheriffs ſhould keep their counties in their 
own hands. 20 H. 7. 13. Dalt. Sher. 23. 

- It ſeems the better opinion, that a leaſe, reſerving only 
part of the profits, is within the ſtatute, Plowd. 87, 
Dalt. Sher. 23. | 

'Tt hath been doubted, whether a leaſe made by the 
ſheriff of his office or county only by parol, be within 
the ſtatute. Dalt. $h. 24. 

| It hath been adjudged in the caſe of the ſheriff of Not- 
zingham, who took money for his bailiwick ; whith he 
firſt gave his ſervants, and which they ſold, but he him- 
ſelf received the money, that this was within the ſtatute 
4 H. 4. cap. 5. which prohibits the letting to. farm, &c. 
under certain penalties ; and that it was not only malum 
prohibitum, but likewiſe malum in ſe, as tending to extor- 
tion and other oppreſſions. Moor 781. Stockwith v. North, 

By the 3 Geo. 1. cap. 15. ſe?. 10 * It ſhall not be law- 
ful for any perſon to buy, ſell, let or take to farm, the 
office of under ſheriff or deputy-ſheriff, ſeal-keeper, 
county-clerk, ſhire-clerk, gaoler, bailiff, or any other 
office pertaining to the office of high ſheriff, or to con- 
tract for any of the ſaid offices, on forfeiture of 5001/7. 
one moiety to his Majeſty, the other to ſuch as ſhall ſue 
in any court at Weftminſter, within two years after the 
offence.” 

Provided, that nothing in this a& ſhall hinder any high 
ſheriff from conſtituting an under-ſheriff or deputy-ther® 
as by law he may, nor to hinder the under-ſheriff in any 
caſe of the high ſheriff's death, when he acts as high 
ſTheriff, from conſtituting a deputy, nor to hinder ſuch 
ſheriff or under-ſheriff from receiving the lawful perqui- 
ſites of his office, or from taking ſecurity for the due an- 
ſwering the ſame; nor to hinder ſuch under-ſheriff, 
deputy-ſheriff, ſeal-keeper, &c. from accounting to the 


| high ſheriff for all ſuch lawful fees as ſhall be by them 


taken, nor for giving ſecurity ſo to do,. nor to hinder the 
high ſheriff from allowing a ſalary to his under-ſherift, &c, 
or other officers, | | 

Although the King by his letters patent granteth to the 
ſheriff c/todiam comitatus, without any expreſs words to 
make a deputy, yet hath the ſherif power to make a 
deputy ar under-ſheriff, who may execute all the miniſ- 
terial parts of the office ; for experience, ſays my Lord 
Hebart, proves, that many ſheriffs cannat execute it 
themſelves : from the antiquity thereof and neceflity of 
this officer, the law takes notice of him, and on his be- 
ing appointed, the law implicitly gives him power to 
execute all the ordinary offices of the ſheriffs himſelf that 
can be transferred by law. Dalt. 3, 514. #0b. 13. 

He is, ſays my Lord Hobart, in nature of a gen. | @] 
bailiff to the ſheriff over the whole ſhire, as others are 
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over the hundred; and being in effe& but ; 
the 
deputy according to the nature of a Parr ior 
moveable as an attorney is ; and though made irrevocable, 
yet may the high ſheriff remove him ; but having once 
appointed him, though he may totally remove him, a 


he cannot abridge him of any part of hi 
13. 2 Brownl, 281, 7'P is power, Hi, 


The high ſheriff may execute the office 
the under-ſheriff hath not, nor ought to have, any cg: 
or intereſt in the office itſelf, neither may he do wy thine 
in his own name, but only in the name of the h; 3 
ſheriff, who is anſwerable for him. Dalt, $hs- 8 
Salk. 96. "F 

By the 3 Geo, I, cap. 15. ſef?, 8. it is enacted, « 
any ſheriff ſhall die before - expiration of his > wa: 
before he be ſuperceded, the under-ſheritff ſhall neverthe. 
leſs continue in his office, and execute the ſame in the 
name of the deceaſed, till another ſheriff be appointed 
and ſworn ; and the under-ſheriff ſhall be anſwerable for 
the execution of the office during ſuch interval, as the 
high ſheriff would have been ; and the ſecurity given þ 
the under-ſheriff and his pledges ſhall ſtand a ſecurity K 
the King, and all perſons whatſoever, for the perform- 
ing his office during ſuch interval.” ; 

The under-ſheriff, before he intermeddle with the 
office, is to be ſworn ; this is injoined by the ſtatute 2 
Eliz, cap. 12, and the form of the oath there preſcribed, 
that before this ſtatute the under-ſheriff was never ſworn, 
1 Rol. Rep. 274. per Coke, | 

And now by the 3 Geo. 1. cap. 15. ef. ig. It is 
enacted, That all under-ſheriffs of any counties in South 
Britain, except the counties in //ales and county pala- 
tine of Chefter, before they enter upon their offices, ſhall 
take the following oath, viz. *I A, B. do ſwear, that 
I will well and truly ſerve the King's Majeſty in the 
office of under-ſheriff of the county of and pro- 
mote his Majeſty's profit in all things that belong tv the 
ſaid office as far as I legally can or may, and will pre- 
ſerve the King's rights and all that belongeth to the 
crown. I will not aflent to decreaſe, lefien or conceal 
the King's rights, or the rights of his franchiſes ; and 
whenſoever I ſhall have knowledge that the rights of the 
crown are concealed or withdrawn, be it in lands, rents, 
franchiſes, ſuits or ſervices, or in any other matter or 


himſelf, and 


thing, I will do my utmoſt to make them be reſtored to. 


the crown again; and if I may not do it of myſelf, 1 
will certify and inform ſome of his Majeſty's judges 
thereof, and will not reſpite or delay to level the King's 
debts for any gift, promiſe, reward or favour, where I 
may raiſe the ſame without great grievance to the debtors. 
I will do right as well to poor as to rich, in all things 
belonging to my office. . I will do no wrong to any man 
for any gift, reward or promiſe, nor for favour or ha« 
tred, I will diſturb no man's right, and will tru!r and 
faithfully acquit at the Exchequer all thoſe of wiom | 
ſhall receive any debts, duties or ſums of money beiong- 
ing to the crown, I will take nothing whereby the King 
may loſe, or whereby his right may be diſturbed, injured 
or delayed, I will truly return, and truly ſerve all the 
King's writs to the beſt of my ſkill and knowledge. 


will truly ſet and return reaſonable and due iſſues of them 


that be within my bailiwick, according to their eſtates 
and circumſtances, and make due panels of perſons able 
and ſufficient, and not ſuſpeRted or procured, as 1s ap- 
pointed by the ſtatutes of this realm. I have not bought, 
purchaſed, or taken to farm or contracted for, nor have 
[ promiſed or given any conſideration, nor will I buy, 
purchaſe, or take to farm, or contraC&t for, promiſe 0r 
give any conſideration whatſoever by myſelf or any other 
perſon for me, or for my uſe, direRly or indireQly, t9 
any perſon or perſons whatſoever, for the office of undere 
ſheriff of the county of which I am now t9 
enter upon and enjoy, nor for the profits of the ſame, 
nor for any bailiwick thereof, or any other place or office 
belonging thereunto. I have not fold or contracted for, 
or let to farm, nor have I granted or promiſed for 16- 
ward or benefit by myſelf or any other perſon for. me, 
or for my uſe, direQly or indirely, any bailiwick there- 


of, or any other place or office belonging thereto. bo 
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truly and diligently execute the good laws and ſtatutes of 
this realm, and in all things well and truly behave my- 
ſelf in the ſaid office for his Majeſty's advantage, and for 
the good of his ſubjects, and diſcharge my whole duty 
according to the beſt of my {kill and power. So help 
God.” 

"Which oath is to be adminiſtered by ſuch commiſſio- 
ners as ſhall be named to adminiſter the oath to the high 
ſheriff, as often as a commiſſion of dedimus ſhall be ſued 
forth for that purpoſe, or by the barons, or one of them, 
when the ſheriff deſires to be ſworn in town, See 4 Bac. 
Abr. and 19 Vin. Abr. tit, _— 

Shcriftalty, (Vicecomitatus) Is the ſheriffſhip, or time 
of a man's being ſheriff, 14 Car. 1. cap. 21. 

Sheriffwick, The extent of a ſheriff's authority, 13 
Elz. cap. 22. ; : | 

Sheriff-geld, A rent formerly paid by the ſheriff; 
and it is prayed that the ſheriff in his account may be 
diſcharged thereof, Rot. Parl. 5 Ed. 3. 


Sheriff-tooth, Seems to be a tenure by the ſervice of | /: 


providing entertainment for the ſheriff at his county 
courts. Rot. Plac. in Itin. apud Ceftr. 14 H. 7. In 
Derbyſhire the King's bailifts anciently took 64. of every 
bovate of land, in the name of the Sheriff-tooth. Ry/. 
Plac, Parl. 653. And it is ſaid to be a common tax le- 
vied for the ſheriff's diet, 

Shcwing, (Monftratio) Is ſpecially uſed to be quit of 
attachment in a court, in plaints ſhewed and not avowed. 
Sep. Epitom. 1130. See Monltrans. 

Shield, (Scutum) An inſtrument of defence; (from 
the Sax. Scyldan) to cover z or the Greek, Exvro;, a ſkin, 
anciently ſhields being made with ſkins. 

Shilling, (Sax. Scilling, Lat, Solidus) Among the 
Engliſh Saxons paſled but for 5d. afterwards it contained 
\ 164. and after 204. In the reign of King //illiam 1. 
called the Conqueror, a ſhilling was of the ſame value as 
at this day. Leg. H. 1. Domeſd. 

Shilwite, Z/? emenda pro _ afta in nati- 
wam, eam impregnand1, Monaſt, owell, edit. 1727. 
Rading. MS. 

Sbip:-money, was an impoſition charged upon the 
ports, towns, Cities, boroughs and counties of this realm, 
In the time of King Charles 1. by writs commonly called 
ſhip-writs, under the Great ſeal of England, in the year 
1635 and 2630, for the providing and furniſhing certain 
ſhips for the King's ſervice, &c. which was declared to 
be contrary to the laws and ſtatutes of this realm, the 
petition of right, and liberty of the ſubjeA, by ſtat. 17 
Car. I. cap. 14. | 

Skipper, Is a Dutch word ſignifying the maſter of a 
ſhip, mentioned in the ſtat. 1 Se. I. cap. 3. We uſe 
it for any common ſeaman, and commonly ſay, Skipper. 

Shippey, In Ker, its inhabitants taxable towards the 
repair ot the King's ferry. 18 Eliz. cap. 10. | 

Ships. No ſhips ſhall be reſtrained to come into 
Port, or reſtrained in ſelling their goods, 28 £4. 3. c. 13. 
IKEA 6G & | 
\ + Shall not be forfeited for ſmall things put on board 


without the owner's knowledge, 38 Ed. 3. /t. 1. c. 8. 


None ſhall ſhip goods but in ſhips of the King's li- 
gence, 5 R, 1, /f. 1. c. 3. 14 R,2.c. 6, Repealed, 
TEL, £13. 0 Sh 

Ships of the King's ligence. ſhall be freighted prefer- 
able to others, 6 R. 2. c. 8. 4 H. 7. c. 10. Repealed, 
r El. c. 13. 

Owners of ſhips ſhall take reaſonable freight, 14 R. 2. 
c. 6. . 

No Gaſcoin or Guien wines to be imported but in Eng- 
liſh ſhipping, 1 H. 7. c. 8. or Tholouſe woad, 4 H. 7 c. 
io. 5 H,8. c.2. 23H.8. c, 7. Repealed, 1 £0. c. 


I3, 

5 he freight of goods limited, 5 & 6 Ed. 6. c. 18. 
The penalty of freighting foreign ſhips, x EY. c. 13. 
Foreign ſhips not to be employed coaſtwiſe, 5 E1. c. 5. 

hf. 8. 12 Car. 2. c. 18. [. 6, 

What mariners may take apprentices, 5 £1. c. 5. /. 
'I2, | br 
. A ſhip ſhall not be forfeited for exporting corn, unleſs 
the owner knew it," 5 El, c. 5. þe 24+ | 
Vor, II, | 
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The Trinity-bouſe at Deptford ſhall 
beacons and ſea-marks, v5 c wa 0 ME ANCS 
hang. of $a Conroping them, and if offender un- 
avie to pay, to be deemed convict of 7 
xr a ge | | a ot outlawry, 8 Xl. c. 
ncouragement for the taking and 
rs 4 g and exporting of fiſh, 
What veſſels not to anchor in the fiſh 7 
the coaſt of Norfo/k. 13 El. c 11. /, Fg Fe ſh 
Hoys and plates not to croſs the ſeas, 12 Pl. c. 9. 
They that export goods in carracks or galleys, ſhall pay 
aliens cuſtoms, 12 Car. 2. c 4. /. 4. 
Goods ſhall be imported from the plantations in Erglifh 
ſhips only, 12 Car, 2. c. 18. /. x. | 
And from Africa, Aſia, and America, ſhall be in Engii/ 
ſhips, or in ſhips of the plantations, 12 Cer. 2. c. 18. 


x 
Goods to be imported in Engi;S ſhipping, ſhall be 
brought from the firſt port of ſhipping, 12 Cer. 2. «. 18. 


4 
Shipping built in the plantations deemed Engli/h, 12 
Car. 2. c. 18. /. 7. | | 

No goods or ſtores of Muſcovy or Turkey, timber, ſalt, 
corn, tar, &c. hemp, flax, raiſins, figs, prunes, olive-oil, 
ſugar, pot-aſhes, wines, ſpirits, &c. ſhall be imported but in 
ſhipping of England, or of the country from whence the 
goods are firſt ſhipped, 12 Car, 2. c. 18. f. 8. 29 Ges. 
2. C. 34. f. 19, 

Certificates of Fngl;/þ ſhips to be given and regiſtered, 
12 Car. 2. c. 18. /. 10. | 

Not to reſtrain the importing of [udia goods, 12 Car. 
2c 18. 1%. 

Not to extend to Scotch goods, ſeal-oil of Rufſia, &c. 
12 Car. 2. c. 18, /. 16, 

Articles of war for the government of the navy, 13 
Car. 2. ſt. 1. c. 9, 18 Car. 2. c. 35, 21 Geo. 2, c. 11. 
22 Geo. '2; £33, | | 

Foreign-built ſhips not to have the privilege of Engl/h, 
13& 14 Car. 2. c, 11. /. 6. 

Ships trading beyond Malaga ſhall have two decks, 16 
guns, and 32 men, or pay one per cent. above the cuſ- 
toms, 13 & 14 Car. 2, c. I1. f. 35. except ſhips carry- 
ing fiſh for a moiety of their carg. /. 36. to be Briti/h 
caught, 9 Geo. 2. c.. 33. /. 3. 

Allowances out of the cuſtoms to new-built defenſible 
ſhips for terms of years, 13 & 14 Car. 2. c. 11. /. 37. 
22 & 23 Car. 2. c. 11. f.13. 5 W.& M. c. 24. 

What goods ſhall not be imported from the Netherlands 
or Germany, 13 & 14 Car. 2, c, 11. . 33. 

A duty of 55. a ton on French ſhips trading to England, 
12 Car. 2. c. 18. f. 17.. 13 & 14 Car. 2, c. 11. /[, 24. 

No goods (except ſalt, wine, &c.) to be carried from 
Europe to the plantations but from England, 15 Car. 2. 
fo Te Jo © + | 

Lak ſhip arriving in the plantations to produce her 
thy to the governor, 15 Car. 2. c. 7. 


"Wo | 
enalties for delivering up of merchant "OE 16 Car. 2, 


0. 

Prize ſhips made free, 19 Car. 2, c. II. 

Ships of 200 tons and 16 guns ſhall not be delivered 
up to pirates, &c, without fighting, 22 & 23 Car. 2. 
Cc. IT. 

Penalty on mariners refuſing to defend ſhips, 22 & 23 
Car. 2. c. 11. f. 2, 7. | | 

The maſter having diſcovered a Turk or pirate, ſhall 
not leave his ſhip, 22 & 23 Car. 2. c. 11. /. 3. 

No ſhips ſhall be delivered up to a Turk, &c. not having 
her double number of guns, without fighting, 22 & 23 
Cr: 4; 6 11 6 | : 

re ara if mariners mutiny, 22 & 2.3 Car. 2. 
c, 11. [. 8. V- 

Makes mutinying to ſuffer death as a felon, 22 & 23 
Car. 2. c. II, f.9 L 


Ships attacking a merchant ſhip may be made prize, 


22 & 23 Car. 2. c. 11. /. 11, | 
Mariner, &c. deſtroying. his ſhip, to ſuffer as a felon, 

without clergy, 22 & 23 Car. 2. c. 11. f. 12. _ 

| A duty of 55. per ton on foreigin:ſhips employed in the 


coaſtin trad I age 2+ 18, - oF: 0-17 . 
8E T , Aha 53402 14 A duty 
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- ls » Hh | 
A duty of tunnage on ſhips granted, 5 I, & M. c. 2. 


Cruiſers and convoys appointed, 10 JF, & M. /t. 1. 
c. 24. 5 W.& M. c. 20. f. 46. |6 Ann. c. 13. 


or the government of the navy, 5 ., & M. c. 25. 
Method of meaſuring ſhips, 6 & 7 IF. 3. c. 12, 


f- 10. 


Seamen on board coal ſhips exempted from the preſs, 


6& 7 IV. 3. c. 18. /. 19. 
Foreign ſhips not to 
IW. 3. t. 22. 
Ships tra 
have a certificate, 7 & B/Y. 3. c. 22. ſ. 17. 


Encouragement given to commanders and mariners to 


defend ſhips, 11 & 12 FF. 3. c. 7. [. 11. 


Hoys may paſs in the port of Londen with corn, &c. by 


Tranſire without a cocquet, 1 Ann. ff. 1. c. 26. 


Certificates of diſcharge to be indorſed on coaſting 


bonds, 1 Ann. ff. 1. c. 26. /. 3. 


Deſtroying ſhips by mariners to the prejudice of own- 
Se 4 


the maſter, &c. of Trinity-houſe to re- 
build Edy/tme light-houſe, 4 Ann.+ cap. 20. 8 Am. 


ers or merchants, felony, 
4 Geo. I. c. 12. f- 3 
For enabling 


1 Ann. jt. 1. c. 9. 
I1 Geo. 1. c. 29. /. 6. 


Ei. 


Toll to Edy/tone light-houſe to be paid by ſhips paſ- 


ling to and from Ireland, 8 Ann. c. 17. /. 1. 
faſten to the King's ſhips, 10 4m. c. 17. f. 21. _ 
Dire&ions for preſerving ſhips in diſtreſs, 12 Ann. 
. 2. c. 18. 26 Geo. 2. c. 19. /. 6. : 
Raw filk not to be imported from the ſtreights, ex 
cept from the Grand ſeignior's dominions, 6 Ges. 1. 
"IE 7 | 
Fir timber may be imported from Germany, 6 Geo. 1. 
Cc. 15, 
Hover 
into port, 6 Geo. I. c. 2I. f. 31. 
bonds, by 12 Geo. 2, c. 22. 


Penalty on maſters ſuffering uncuſtomed goods to be 


delivered, or wool laden, 6 Geo. 1. c. 21. /. 

Ships of 3o tons importing brandy, &c. 
Geo. I. c. 21. ff. 29. 

Rule for the admeaſurement of ſhips, 6 Geo. 1. cap. 
21. ſc 33- 32 Geo. 2. c. 25. f. 11. 

Ships of 40 tons importing brandy, &c. forfeited, 
$ Geo. 1. c. 18. /. 1. 

Captains of men of war not to take goods on board, 
$ Geo. 1. c. 24. /[. 8. 

Penalty for ſo doing applied, one moiety to informer, 
the other to Greemwich hoſpital, 8 Geo, 1. c. 24. |. 9. 
For maintenance of the Skerries lights, 3 Geo. 2. 
c. 36. 

Not to take in gunpowder above Blackwall, and to 
Jand their gunpowder below Blackwall, 5 Geo. 2. c. 20. 
f. 2& 3. | 

Ships not to fire guns above Blackwall after ſun-ſet, 
5 Geo. 2. Cc. 20. |. 4. | 

Not to melt pitch 
5 Geo. 2. C. 20. |. 4. 

Ships not to moor in St, Sauiour's dock, 5 Geo. 2. 
c&. 20. f. 10. | 

Owners not to be anſwerable for the maſter, &c. be- 
yond the value of ſhip and freight, 7 Geo. 2. c. 15. 


Where freighters may file a bill in equity to diſcover 


the total amount of loſs, 7 Geo. 2. c. 15. f. 2. 


Ships may be navigated with three fourths foreigners 


during the war, 13 
Aliens may impo 
ſhips, 17 Geo. 2. c. 36 
A reward of 20,000 
paſſage, 18 Geo. 2. c. 17. 


Rules for the government of ſhips of war, &c. 


20, I. C. J- 28 Geo. 2. c. 16. 


WO. 
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Prize ſhips to be deemed Brit/h built, 20 Geo. 2. cap. 


- £9; EET 
Offences in burning or deſtroying ſhips excepted out of 


' the general pardon, 20 Geo, 2. c. $2. f. 14. 
Commiſtion of appeals confirmed, 22 Geo, 2. c 3. - 


carry plantation goods, 7 & 8 


ding to the plantations to be regiſtered, and to 


hips prohibited to flop at the King's moorings, or 


ing ſhips under 50 tons may be compelled to come 
amended as to the 


32. 
forfeited, 6 


or tar on board above Blackwall, 


rt the goods of Spain, &c, in Britiſh 
17 for diſcovering the North-we/l 


18 
Geo. 2. c. 35. repealed 24 Geo. 2. c. 23. and that at 
extended to veſlcls on the lakes in America, 29 Geo. 2. 


S H O 


Articles for government of the navy, 22 Ged. 2. c 


Court-martial to try only withi . 
dion, 26 Cox. ©; nn ' ithin the admiral 


ty Juriſe 
Land officer or ſoldier exem 


pt from naval court mar. 
tial, 22 Geo. 2. c. 33. + 5: penalty of refuſing ex pry 
evidence, &c. 22 Geo. 2. c, 33- /. 17. give 


Penalty of perjury, ibid, 
Powers of the articles in force ove 
_ _ ” Geo. 2. c. 33. {\ 21, 
ay of officers, &c. of ſhips ta 
well.” cfiroed, 22 Geo. 2, mg th yay 7m 2099 Sages 
Within what time the trial muſt be, 
A ak os dans teking Snicha 
enalty on officers taking freight Go 
King's ſhips, 22 Geo. 2. mi. 24. FO AY 
Theft on board of ſhips, &c. in rivers 
clergy, 24 Geo. 2. c. 45, : 
Stealing ſhipwrecked goods, deprived of clergy, 26 
Geo. 2. c. 19, : 
Goods imported in Brit;fh built ſhi 
party of foreigners to pay alien's duty, 
2 


The 22 Geo. 2. c. 33. extended to the | : 
Narth America, 29 Gs © 2s. e lakes, &c. in 


Agreeing for the ranſom of neutral ſhi 
32 Gen. 2. C25. [. 12. 

Marines, while on board King's ſhips to be governed 
| according to 22 Geo. 2. c. 33. 33 Geo. 2. c. 8, ſe 43 

Shire, (Comtatus) From the Saxon Scir, or Scyre 1 e 
to part or divide) Is well known to be a part or por- 
tion of this land, called alſo a county. King Alfred firſt 
divided this land into /hires, and thoſe again into bun- 
dreds and tithings 3 of which hires there are in England 
forty, and in ales twelve. In privilegiorum chartis ubi 
conſeditur quietum ele a ſhiris, intelligendum «f? de im- 
munitate, qua quis eximitur a ſea vel chintela curiis vices 
comitum (quas etiam ſhiras vacant) prefianda ve! perficien- 
da, The aflizes of the ſire, or the aſſembly of the people of 
a county was called ſcirgemet by the Saxons, This diviſion 
made by King A/fred was in Satrapias, which we now 
call ſhires, in centurias, which we call hundreds, and in 
decentas, which we call tithings, The old Latin word 


r the crews of the 


22. Geo, 5 cap, 


deprived of 


ps being the pro« 
29 Geo. 2. @ 34. 


PS 1s piracy, 


was ſcyra, Qua lege olim ofto ſhire, id oft, provincia ine 
dicabantur, Brompton, pag. 956. 


Shire-clerk, Is he that keeps the county court ; his 
office Is ſo incident to the ſheriff, that the King cannot 
grant it. Afitton's caſe. 4 Rap. 5 

Shire-man, or Scy2e-man, Was anciently judge of 
the county, by whom trials for land, &c, were deter- 
mined before the conqueſt, Lamb. Peramb. þ. 442. 

Shire-mote, See Shire and Turn, 

Shoemakers, Shall not uſe the myſtery of a tanner, 
13R. 2. /t. 1. c. 12, 21 R, 2, c, 16. 2H. 6. c. 7. 
2 & 3 Ed. 6. c. 9. 

Liberty given to ſhoemakers to tan their leather, 4 H: 
4+ 6.35 

Regulation for the Shoemakers in and about London. 
4 Ed. 4. c. 7. 14& 15 H. 8. c.g. 1E!. c. 8 1. 
Jac. T. c. 22. ſe. 29, 9 Geo. 1. c. 27. 

Not to uſe the myſtery of a currier, 19 H. 7. ©. 19- 

Exportation of ſhoes and boots prohibited, 5 & 6 
ke c. 15. f. 5. permitted 13 & 14 Car. 2. c& 7+ 


What ſecurity to be given not to reland them: And 
what drawback allowed, 9 Ann. c. 11. f. 39, 4% 41 
42. 12 Ann. ft. 2. c 9. [. 64. E 

Directions for the performing ſhoemakers work, ! 
Fac. 1. c 22. f. 28, &c. | | 

Satisfation to be made by journeymen purloining 
ſhoes, &c. g Geo. 1. c 27. | 


And by perſons buying or taking them in pawny 9 
Geo. I. c. 27. . 2. | 


Puniſhment of offenders unable to make GatisfaQtian, 9 
Geo. I, c. 27. [. I, 2. 


Houſes of deinds perſons to be ſearched, and goods 
fraudulently obtained to be reſtored to the owner, 9 Gt» 
I. & 27. fe 3+ | | 

Perſons retained, and engaging with new maſter be- 
fore the firſt work is performed, how puniſhed, 9 G#% 


I. 6 27+ þ 4» Shooting, 
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£hootins- Shooting at perſons in any dwelling houſe, 
or other place, felony without clergy, 9 Geo. I. c. 22. 

hoplifrers, Are thoſe who ſteal goods privately out 
of ſhops; which being to the value of 5/. though no 
perſon be in the ſhop, is felony excluded clergy, by ſtat. 
0 & 11 Will, 3. c. 23. NY 

Shorling and Morling, Seem to be words to diſtin- 
guiſh fells of ſheep ; Shorlng ſignifying the fells after the 
fleeces are /horn off, and Morling, alias Mortling, the 
fells lead off after they are killed, or die, 3. 4. c. 1. 
4 B. 4. <3. 12 E. 4. 5. and 14 E. 4. c. 3, Howbeit 
n ſome parts of England they underſtand by a Shorling, 
a ſheep whoſe fleece is ſhorn off; and by a Mortling a 
ſheep that dies. Cowel!, edit, 1727. : 

Shoztfow. The ancient cuſtom of the city of Exeter 
is, when the chief lord in fee cannot be anſwered of the 
rent due to him out of his tenement, and no diſtreſs can 
he there levied for the ſame, the lord muſt come to the 
tenement, and there take a ſtone, or ſome other dead 
thing of the ſaid tenement, and bring it before the mayor 
and bailiffs ; and thus muſt he do ſeven quarter-days ſuc- 
cefſively ; and this is called a Glebe. And if on the ſaid 
ſeventh quarter-day the lord be not ſatisfied of his rent 
and arrezr, then the ſaid tenement ſhall be adjudged to 
the ſaid lord to hold the ſame a year and a day ; and this 
is called Gavelock, And then forthwith proclamation 
ſhall be openly made in the court, That if any man pre- 
tends any title to the ſaid tenement, that he appear with- 
in the year and day then next following, and ſatisfy the 
lord of the ſaid rent and arrears ; but if no appearance 
be made, and the rent not paid, then ſhall the lord come 
a2ain to the ſaid court, and pray, that according to the 
ſaid cuſtom, the ſaid tenement be adjudged to him in his 
demeſne as of fee, according to the intention of the law 
in ſuch like caſes, which is commonly called /z ceſſavit 
fer biennum, And this cuſtom here is called /hortford, 
and in French forecloſe ; and ſo the lord ſhall have from 
thenceforth the ſaid tenement, with the appurtenances, 
in fee to him and his heirs for ever, Jzact's Antiq. 
"pron Regul [he is BB 

» Regulations of the drapers there, 
he ws » hs 6 12, The ſtreets to be paved, 
& 78. | 

Sib t Som, (Sax.) 7. e. Pax & concordia, Spelman 
& Concil, 1. tom. fol. 519. 

Sica, or Sicha, a ditch: From the Sax. Sic, lacuna. 
It is mentioned in the MMonaſticon, 2 tom. pag. 130. 

Sich, Sichetum & Sikettus, A little current of water, 
that uſes to be dry in the ſummer. Inter duos ſihettos 


&c, Mon, Ang. 2 par. fol. 426, Alſo a water-furrow | 


or gutter, 
iclus, Was a ſort of money current among the old 
Engliſh, of the value of two-pence : We read it in Egbert, 
in Dialogo de Ecclefiaſtica Inſlitutione, pag. 98. viz, That 
if any of the brotherhood did, contrary to the canons, 
receive a monk who left the cloyſter, fine /iteris pacificts, 
&c, he was to pay thirty Siclos, fifteen to the biſhop, and 
the other fifteen to the abbot, whoſe monk he ſo received 
without the leave of the prior. Cowell, edit. 1727. 
Sicut alias, Is a ſecond writ ſent out, where the firſt 
Was not executed, Co. ib. 4. fol. 85. It takes name 
from the words in it. As for example, Carolus ſecundus 
Dei gratia, &c. Vicecom. Midd. ſalutem. Precipimus tibi, 
ficut alias pracepimus, quod non omittas, &c. and ſo as in 


the Capias. Lambard, in his Tract of Proceſſes, in the 


end of his Eirenarcha. 

Sidemen, or Nuecſtmen, Are thoſe that are yearly 
choſen, according to the cuſtom of every pariſh, to aſſiſt 
the churchwardens in the enquiry, and preſenting ſuch 
offenders to the ordinary as are puniſhable in the Court 
Chriſtian. Cowell, edit. 1727. See Synodales teſtes. 

 Sidelings, Are meers or balks betwixt or on the ſides 
of arable ridges or lands. fon. Ang. vol. 2. þ. 275, 


Sigillum, A ſeal for the ſealing of deeds and charters, 


&c, | Before the time of Jilliam the Conqueror the Engliſh 
did not ſeal with wax, but they uſually made a golden 
croſs on the parchment, and ſometimes an impreſſion on 
a piece of lead, which hanged to the grant with a ſtring 


ef ilk; and this was held a ſufficient confirmation of the M 


8-:1:L 


grant itſelf, without ſigning, or any witneſſes, The 
colour of the wax with which the King's grants were 


permanſuram 3 and the impreſſion in laymens ſeals was, 
a man on horſeback with a ſword in his hand, till the 
year 1218, and then they began to engrave their coats o* 
arms on their ſeals ; only the archbiſhops and biſhops, by 
a decree of cardinal Otto who was lepate here in the 
year 1237, were to have Sizillum, puta nomen dignitatis, 
officu, ſeu collegii, & etiam illorum proprium nomen, qui 
dignitatis vel officii perpetui gaudent honore, inſculptum notis 
& charaferibus manifeſtis, ficque Sigillum authenticum 
habeatur. Cowell, edit. 1727. 

Sigla, (from the Sax. Segel, velum) A ſail, mention- 
ed in the laws of King Ethelred, made at Wantage, cap, 
24. | 
Sign manual, Is where any bill or writing is ſigned 
under the hand of the King, and uſually in order to the 
paſſing of the King's grants, &:. through the offices of 
the keepers of the ſeals. Counterfeiting Sign manual 
made treaſon, ſtat. 1 27a. ſefſ. 2. e, 6. See Seal, 

Signet, Is one of the King's ſeals, wherewith his 
private letters are ſealed, and is always in cuſtody of the 
King's ſecretaries ; and there are four clerks of the Signet= 
office always attending. 2 [n/. f. 556. See Seal, 

Significavit, Is a writ de excommunicat» capiend), 
which iffueth out of the Chancery upon a certificate given 


municated, by the ſpace of forty days, for the laying him 
up in priſon, without bail or mainprize, until he ſubmit 
himſelf to the authority of the church. And it is fo 
called, becauſe the word Significavit is an emphatical 
word in the writ, There is alſo another writ in the Re- 
gifter, f. 7. direted to the juſtices of the bench, com- 
manding them to ſtay any ſuit depending between fuch 
and ſuch by reafon of any excommunication alledged 
againſt the plaintiff, becauſe the ſentence of the ordinary, 
that did excommunicate him, is appealed from, and the 
appeal yet depends undecided, Cowell, edit. 1727, See 
Excommunication, 

Signing of deeds and wills is neceſſary to make them 
binding ; the //gning a will by the teſtator is an eſſential 
circumſtance, without which it is not a will; for this is 
expreſlly required by the ſtat, 29 Car. 2. c. 2. 

Signum, A croſs perfixed to the name of a ſubſcribing 
witneſs, as a ſign of aſlent and approbation to a charter, 
or other deed, commonly uſed among the Saxons, and ſome 
of our firſt N:rmans, before the common uſe of either 
affixed or appending ſeals. Cowell, edit, 1727. 

Silentiarius, Is one of the privy council; for filer- 
tium formerly ſignified conventus privatus, Radulfus de 
Diceto, and Matt, Pariſ. anno, 1172. 

Silk, Importation of wrought filk prohibited, 33 i. 
6. <5 "Ed. 4- © 3. 22 Ed, 4. £43. 1 R. 3 £10, 
1 H. 7. c.9. 

Certain ſpecies of wrought filk prohibited, and other 
wrought ſilks permitted to be imported, 19 H. 7. c. 21. 
Explained by 3 Geo. 3. c. 21, 

Regulations of the trade of ſilk throwing in London, 13 
& 14 Car. 2. c. 15, 8& 9W: 3. c. 39. ſ. 6. 

Where offenders are to be fet'in the ſtocks, 13 & 14. 
Car. 2. & 15. /þ. 7+ OR 


By-laws to reſtrain the number of ſpindles to be em- 


ployed by the filk-throwſters, or to reſtrain them to take 
leſs than three apprentices, made void, 20 Car. 2. c. 6, 
| Silk thrown in the gum, 1W.& M. c. 5. /. 2. 
Wrought, 2 W. & M. ff. 2. ©. 4. f. 3,4. 4 WF. 
& M. c. 5. /.2. 9& 10H, 3. c. 44. /. 8. 11& 
it; 3c A Fn 
And raw filk, 2 FW. & M. ef. 2. c. 4. /. 5. | 
And filk-ferret, or floret, to what duties liable, 4 //. 
& M. c. 5. { 2. | 
Thrown filk to be imported only from 7taly, 2 F. & 
M. ft. 1. c. 9. 1 Am. ff. 1. c. 27. 0. 28, 2& 3 Am. 
Ce I . : 
Reftrilions on importing alamodes and luftrings, 4 
& 6 W.& M. c. 5. [. 14. ae 
Permiſſion to att. fine Zalian thrown ſilk, 5 FF. & 


+ C» 3+ 


I F oreign 


ſealed, was uſually green, to ſignify rem in perpetuo vioore 


by the ordinary, of a man that ſtands obſtinately excom- _ 
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Foreign alamodes, &c. to be ſealed at the Cuſtom- 
houſe, 5 I. & MM. c. 20. ſ. 45 6& 7 W. 3. c. 18. 

« 28. | 
oF Alamodes, &:. not ſealed, forfeited, 8 & 9g. 3. c. 
36. 9& 10. 3. c. 43. [. 5. 

No drawback on exporting foreign aJamodes, 8 & 9 
W.. 3..c. 36. |. 5+ bes 

A duty per pound weight on imported luſtrings and 
alamodes, 9 & 10 I. 3. c. 30. 

Alamodes and luſtrings to be imported only at London, 
9 & 10 IF. 3. c 43. | 

Charter of the luſtring company confirmed, 9 & io 
IW. 3. c. 43- Ee ; 
| Penalty on officers of King's ſhips importing ſilks, 9 
& 10IV. 3. c. 43- ſe 4 

Penalty of 5007. and pillory on altering the cuſtom- 
houſe or company's marks, 9 & 10 I. 3. c. 43. /. 5. 

Penalty on cuſtom-houſe officers colluding, 9 & 10 
W. 3. c. 43- /- ©. 

Wearing French alamodes, &c. prohibited, 5 Ann. c. 
20. 
Officers of cuſtoms only have power to ſeize, 5 Ann. 
Cc. 20. ſe 3+ x : 

Foreign ſilks mixed with gold or filver, forfeited, &c. 
6 Amn. c. 19. |. 14- _ | 
A duty on printed ſilks, callicoes and ſtuffs, 10 Ann. 
c. 19. /[. 69. 
Perſons printing filks, &c. at other places than their 
vſual reſidence, to make a particular entry of the ſilks 


before printing, 1 Geo. 2. 2. c. 36. /. 21. 
Premium on filk manufactures exported, 8 Ges. 1. c. 


T5. | 
7 wo thirds of the warp to be filk, 9 Ges. 1. c. 8. /. 9. 
Want of certificate ſupplied, 1 Ges. 2. c. 17. /. 
The filk in the ſtuff to be of double the Pol bÞ of 
bounty, 1 Gez. 2. c- 17. / 10. | 
The importation of raw filk from the Streights, (ex- 
.cept from the Grand Seignior's dominions) reſtrained, 6 
Geo. 1. c. 14. . | 
Reward to Sir Thomas Lomb for inventing ſilk engines, 
5 Geo. 2. C. 4+ 
." A certain quantity of Spaniſh filk permitted to be im- 
ported, 14 Geo. 2. & 4 
' Raw filk of China to pay the ſame duty as /taly, 23 
Geo. 2. c. 9. | | 
Raw ſilk of the plantations may be imported free, 23 
. Geo. 2. c. 20. a 
Raw ſilk of Per/ia, bought in Ria, may be imported 
from any port in Ruſſia, 23 Geo. 2. c. 3 
Foreign ſilks and velvets to be ſeale 
houſe, 26 Geo. 2. c. 21. 
On ation or information for the penalties of this a, 
defendant to give bail, 26 Geo. 2. c. 21. /. 8. 
Organzined 7talian thrown filk may be imported from 
any port in any veſſel, till 1 December 1757, 30 Geo. 2. 
Ce I7-+ | 
Penalty of importing foreign filk ribbands, laces or 
girdles, 3 Geo. 3. c. 21, | 
AR to prohibit the importation of foreign wrought ſilks 
and velvets for a limited time, and for preventing unlaw- 
ful combinations of workmen employed in the filk ma- 
- nufafture, 6 Geo. 3. c. 28. | | 
Silk-thwwer and thwwſter, (mentioned in ſtat. 14 
Car. 2, cap. 15.) Is a trade or myſtery that winds, twiſts 
and ſpins, or throws /ilk, ſo fitting it for uſe; they are 
incorporated by the ſaid at; wherein there is mention 
alſo of ſilk-winders and doublers, which are members of 
the ſame trade, Cowell, edit, 1724. See 20 Gar. 2. 
cap. 6. ; W-: : 
Silda caedua, See Splva caedua. 
__ Simnell, (Siminellus) From the Latin Simila, which 
fenifies the fineſt part of the flower ; panis ſimilageneus, 
Simnell bread. It js mentioned in tat. affiſa pants, (and is 
Kill in uſe, eſpecially in Lent ;) bread made into a Simnel] 
ſhall weigh two ſhillings leſs than waſte]l-bread. Stat. 51. 
H. 3. The Engiſb Simnell was the pureſt white bread. 
Cowell, edit. 1727+ o F | 
Simony, (Simonia, venditio rei ſacre) So called from 


; the 


at the cuſtom- 


S I M 
1 That - patron preſent any 
with cure, for money, that ſuch : ' 
void, though the orafnnd yore auf et wor, Ve, is 
ſtatute gives the preſentation to the King. Cs _—_ 
fol. 74. Simony may be by compa@ between Ara 4 
without the privity of 'the incumbent or patron I 
1 par. Fas 331. Bawderoke's caſe, Hob, Rep fl by ke 
Nioy's Rep. fol. 22. Paſeall's caſe, and 3 Int. fo } bs, 
Some authors mention Simniacum per munus tr; "* '5T; 
tell us of a perſon who took off the cap of Grifel. "Is 
archbiſhop of lan, and ſhaking it, told the peo Th þ 5 
Greſulamus qui oft fub ifla capa (& non te cls lis)". 
dSimoniacus, &c. per munus a manu, 1. e, by bribers? . 
7% "AT t, 6 W —_ and flattery, fer ntl 
obſequio, 1. e. by a ſordid ſubjefting hi SEG? 
Cincell, edit, « ok : 1 ing, 
Simony ſo called from Simon Magus, is 
or ſelling holy orders, or ſome eccleſiaſtical benefice, A; 
eccleſiaſtical benefice, in the larger ſenſe of it, jr whi n 
tis here uſed, comprehends not only parochia] benoice 
but all eccleſiaſtical dignities and promotions. x by 
this offence worthy and learned men are kept out of M4 
church, and a door is, to the great ſcandal of __ 
and prejudice of morality, opened to perſons by no meang 
qualified to diſcharge the duties of the ſacred fun&ion 
it is of the utmoſt conſequence to ſociety that it he pre= 
vented, With a view to this, canons were ancient] 
made, by which a very ſtrict oath: was enjoined; and 4 
was puniſhed with deprivation or diſability, as the caſe 
required, It has been ſaid, that this was no offence at 
Common law ; and for this the caſe of Gregory and Old- 
bury, in Moor 564. is relied on.' It is indeed there held 
that a bond to pay money on a ſimoniacal contri is 
good, becauſe fimony is no offence at the Common law, 
and ſuch bond is not made void by any ſtatute: but by 
attending to what is ſaid in other books, the contrary 
perhaps will appear. In 1 fe. 17. b. $85. a. fimony 
is ſpoke of as a thing ſo deteſtable in the eye of the Com- 
mon Jaw, that' a plaintiff in guare impedit could not, 
before the ſtatute of /Y/tmin/ter 2, recover damages for 
the loſs of his preſentation, it being conſidered as a thing 
of no value; nor could a guardian in ſocage preſent to 
an adyowſon in the right of his heir, becauſe, as he could 
take nothing for it, he could not bring it to account. 
This doctrine is confirmed in 3 nf. 176. and: the book 
adds, that it is the more odious to the Common law, be- 
cauſe it is frequently accompanied with perjury, for the 
preſentee is ſworn to commit no ſimony. In Cr. Ch. 
353. Mackaller and Todderich, it is ſaid that this has by 


perſon to a benefice 


the buying 


the law of God and of the land: been always accounted a 


great offence, 1 Hob. 167, Wincomb and Pulleſton, it 
is laid down, that a bond on a ſimoniacal contract 1s 
againſt law, becauſe ex turpi cauſa, and contra bonos mores 
nay, that it is as void as an uſurious bond, which, if paid 
by an executor, is a deva/tavit, The ſame is held in Cre. 
Car. 425. Byrte and Manning. In Carth, 252. Barliit 
and Viner, ſuch bonds are faid to be void as being againſt 
law, although they are not ſo declared by the ſtatute, Other 
authorities might be added, but theſe are ſurely enough. 
to ſhew that the better opinion is, that ſimony was an 
offence at the Common law. As neither the confidera- 
tion of the heinouſneſs of the offence, nor the proviſion 
made againſt it by the Canon 'or Common law, was ſut- 
ficient to put a ftop to this miſchief, it was at length 


reſtrained under ſevere penalties by Rat. 31 Eliz. cap. 6- 
4 Bac. Abr. 465. | 


fron What ſhall be deemed ſimony; and the penalty on t5is. 
offence. 
2. How far bonds of re nation are lawful; and tht 
power =->o{5 wa over ſuch bonds Jy the court of Chancery. 

2. Whether the ordinary is obliged to accept @ reſignatin 
on Jah bond; and ſome objections to theſe bonds conſidered, 


x. What ſtall be deemed famony'; and the penalty 0 thi 
offence, Mt Wig 


By fiat. 31 Eliz. . 6. ſeA., 35. it is enated, © That 


Simou Magus, It was agrecd by all the juſtices, Trin, 8. 


if any perſon or perſons, bodies politick or corp® all 
X | | 
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þall for any ſum of money, reward, gift, profit or be- 
ncfit, direCtly or indirectly, or for, or by reaſon of any 

-omiſe, agreement, grant, bond, covenant, or other 

aſſurance of, or for any ſum of money, reward, gift, 
profit or benefit, directly or indirectly, preſent or collate 
any perſon to any benefice with cure of ſouls, dignity, 
rebend, or living eccleſiaſtical, or give or beſtow the 
{ame for, or in reſpect of any ſuch corrupt cauſe or con- 
fderation 3 that then every ſuch preſentation, collation. 
'# and beſtowing, and every admiſſion, inſtitution, 
;nveſtiture, and induction thereupon ſhall be utterly 
yoid, fruſtrate, and of none effet in law; and that 
it ſhall and may be lawful for the Queen, her heirs and 
ſucceſſors to preſent, collate unto, or give, or beſtow 
every ſuch benefice, dignity, prebend, and living eccle- 
faſtical for that time or turn only; and that every 
rſon or perſons, bodies politick or corporate, that ſhall 
give Or take any ſuch ſum of money, reward, gift, or be- 
nefit, directly or indirecly, or that ſhall take or make 
any ſuch promiſe, grant, bond, covenant, or other aſlu- 
rance, ſhall forfeit and loſe the double value of one year's 
profit of every ſuch benefice, dignity, prebend, and li- 
ving eccleſiaſtical ; and the perſon ſo corruptly taking, 
procuring, ſeeking, or accepting any ſuch benefice, dig- 
nity, prebend, or living, ſhall thereupon, and from 
thenceforth, be adjudzed a diſabled perſon in law, to 
have or enjoy the ſame benefice, dignity, prebend, or 
living eccleſiaſtical,” 
- By /e#2. 6. it is enacted, © That if any perſon ſhall for 
any ſum of money, reward, gift, profit, or commodity 
whatſoever, directly or indirectly, other than for lawful 
and uſual fees, or for or by reaſon of any promiſe, agree- 
ment, grant, covenant, bond, or other aſſurance, of or 
for any ſum of money, reward, gift, profit, or benefit 
whatſoever, diredtly or indirectly, admit, inſtitute, in- 
ſtall, indut, inveſt, or place any perſon in or to any be- 
nefice with cure of ſouls, dignity, prebend, or living ec- 
cleſiaſtical ; that then every perſon fo offending ſhall for- 
feit and loſe the double value of one year's protit of every 
ſuch benefice, dignity, prebend, and living ecclefiaftical ; 
and that thereupon immediately from and after the inveſt- 
ing, inftallation, or induction thereof had, the ſmall be- 
nefice, dignity, prebend, and living eccleſiaſtical, ſhall be 
eftſoons mciely void ; and that the patron or perſon, to 
whom the advowſon, gift, preſentation, or collation, 
ſhall by law appertain, ſhall and may by virtue of this a 
preſent or collate unto, give or diſpoſe of the ſame bene- 
ice, dignity, prebend, or living eccleſiaſtical in ſuch fort, 
and to all intents and purpoſes, as if the party ſo admit- 
ted, inſtituted, inſtalled, inveſted, inducted, or placed, 
had been or were naturally dead.” | 

By Se. 7. it is provided, © 'That no title to confer or 
preſent by lapſe, ſhall accrue on any voidance mentioned 
in this a, but after ſix months next after notice given 
of ſuch voidance by the ordinary to the patron.” | 

By Se. 8. it is enacted, © That if any incumbent of 
any benefice with cure of ſouls, ſhall corruptly refign or 
exchange the ſame, or ſhall corruptly take for in re- 
ſpect of reſigning or exchanging the ſame, directly or 
indirely, any penſion, ſum of money, or benefit what- 
ſoever; that then as well the giver as the taker of any 
ſuch penſion, ſum of money, or other benefit corruptly, 
_”_ loſe double the value of the ſum ſo given, taken, or 

ad,” : 

By Se. 9. it is provided, * That nothing contained in 
this a&t ſhall in any wiſe extend to take away or reſtrain 
any puniſhment, pain or penalty limited, preſcribed, or 
inflited by the laws eccleſiaſtical, for any of the offences 
before in this a&t mentioned, but that the ſame ſhall re- 
main in force, and may be put in due execution, as it 
might be before the making of this act.” 

By Se. 10. it is enacted © That if any perſon or 
perſons whatſoever, ſhall at any time receive, or take any 
money, fee, reward, or any other profit, direly or in- 
directly, or ſhall take any promiſe, agreement, covenant, 
bond, or other aſſurance to receive, or have any money, 
fee, reward, or any other profit, diretly or indirectly, 
Either to him or themſelves, or to any other of their or 
any of Ho friends, all ordinary and lawful fees only 

OL, il, 
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excepted, for or to procure the ordaining, or making of 
any miniſter or miniſters, or giving of any orders or fi- 
cence, or licences to preach ; that then every perſon and 
perſons ſo offending, ſhall for every ſuch offence forfeit 
and loſe the ſum of forty pounds of lawful money of 
England; and the party ſo corruptly ordained, or made 
minifter, or taking orders, ſhall forfeit and loſe the ſum 
of ten pounds; and if at any time within ſeven years 
next after ſuch corrupt entering into the miniſtry, or re + 
ceiving of orders, he ſhall accept, or take any benefce, 
living, or promotion eccleſiaſtical ; that then immediately 
from and after the induQtion, inveſting, or inſtallation 
thereof, or thereunto had, the ſame benehce, living, and 
promotion eccleſiaſtical, ſhall be ettioons merely void ;; 
and that the patron or perſon to whom the advowlon, pitt, 
preſentation, or collation, ſhall by law appertain, may 
by virtue of this act preſent or collate unto, give or dil- 
poſe of the ſame benefice, living, or promotion eccleſiaſ- 
tical, in ſuch ſort, to all intents and purpoſes, as if the 


party ſo induQted, inveſted, or inſtalled, had been or were ; 


naturally dead; any law, ordinance, qualification, or 
diſpenſation to the contrary notwithſtanding. "The one 
moiety of all the forfeitures given by this act ſhall be to 
her majeſty, her heirs and ſucceſlors, and the other 
moiety to him or them that will ſue for the ſame by ac- 
tion of debt, bill, plaint, or information, in any of her 
Majeſty's courts of record.” | 

A donative is not within the words of the ſtatute; yet, 
as a corrupt preſentation thereto is within the milcluet 
intended to be. thereby remedied, it is within the mean- 
ing of it. Cro. Car. 331. Bawderick and Mackaller, 

For the ſame reaſon the corrupt promoting to, or ob- 
taining of a curacy, has been held to be ſimony. Cart\, 
485. Biſhop of St, David's and Lucy, 

This offence is more frequently committed when a 
church is void ; but it may be committed when it is full. 
If a contract be when a church is full, to give a ſum of 


money for a preſentation to it, when it ſhall become : 


void, this is a ſimoniacal contract. 1 Brownl 7, 

So the buying when a church is full, with intent to 
preſent a certain perſon, and the preſenting that perſon 
when the living becomes void, is ſimony. Lone 102. 
Kitchen v. Calvert. Niy 25. IVinchomb v. Pulleſton, 

So if one purchaſes the next avoidance of a church, 
with intent to preſent his ſon or kinſman, and does pre- 
ſent the perſon-intended to be preſented, this is ſimony, 
Noy 25. Godb. 390. | | | 

So the purchaſe of the next avoidance of a church 
when the incumbent is ſick or near dying, with intent to 
preſent a certain perſon, and the preſenting him, is 
limony. Winch. 63. Sheldon v. Brett, Noy 25. Hughes 

90. | en 
.It has indeed been ſaid, that if a father, the incumbent 


being ſick, purchaſes a. living without the privity of his. 


ſon, it is not fimony, although it be with deſign to pre- 
ſent the ſon, and the ſon is afterwards preſented ; and to 
this purpoſe is the caſe of Smith and Shelburne, Paſeh. 41. 


| Eliz. Gro. Eliz. 685. the doCtrine laid down in this caſe 


has been ſince contradicted, and particularly in the caſe 
Winchcomb and Pulleflon, Noy 2.5. Paſch. 15 James, ſome 
years after, Nor does the reaſon given in it, that a father 
is bound by nature to provide for his ſon, hold, If the 
purchaſe of a living when full with intent to preſent any 
certain perſon is, as has 'been held, within the ſtatute, 
how can it be lawful, as the words of the ſtatute are ge- 
neral, for a father to do it ? A parent is by nature bound 
to provide for his ſon, but this obligation can never ex- 
tend to the doing things prohibited by law, 'T his way of 
reaſoning would make 21] ſimony lawful; for as every man 
is as much, if not more, bound by the law of nature to 


every man might purchaſe a living for himſelf, 4 Zac. 
Abr. 469. | ' l | | 
Notwithſtanding theſe determinations, that if any one 
perſon purchaſed the next preſenta'ion of a benchce when 
full, with deſign to preſent a certain perſon, and did 
preſent him, it was ſimony, it became a doubt whether 
it was fo for a clerk himſelf to purchaſe for himſelf the 
next turn in a living? To remove this it was enacted, 
7: Þ Fe ens 2 «ft 


provide for himſelf, (as his father is to provide for him) 
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© That if any perſon ſhall for money or profit, in his 


own name, or in the name of any other perſon, procure 
the next preſentation or collation to any benefice, and be 
preſented or collated thereto, it ſhall be deemed to all in- 
tents and purpoſes a ſimoniacal contrat, 12 Arn. ft. 2. 
cap. 12. par, 2. 

From all thefe authorities it appears, that although it 
be lawful, except in the cafes excepted, to purchaſe the 
next avoidance when a church is full, there is great dan- 
ger of being guilty, at leaſt » foro conſeientiz, of this of- 
fence. It is fit it ſhould be fo, elſe men would be for 
ever purchaſing for their ſons and friends, and the almoſt 
neceſlary conſequence of ſuch a traffick in livings, would 
be the fling the church with very improper perſons. 4 
Bac. Abr. 469. | 

It is equally ſimony where the preſentation is by a per- 
fon uſurping the right to preſent, as if it had been by the 
perſon having a good right. 3 1nff. 153. 


So if a preſentation be by one uſurping the right of | 


patronage, and pending a guare impedit for removing his 


clerk, who is after removed, the living is ſold, this is 


fimony ; for the church was never full of that clerk; and 
by this means the ſtatute might be eluded, for it would 
only be getting an uſurper to preſent while the living 
was void, and then ſelling it. 3 Zev. 115. Walk. v. 
Hamerſly, S. C. 2 Fent. 32. 

A corrupt contract with the wife of the patron is ſimo- 
niacal, although the patron is not privy to it. x Rel. 
Rep. 255. Cro. Fac. 385. 

If a clerk contraQts to give money for being prefented 
to a church, and is after preſented gratts ; this is fimony. 


Lane 103. Kitchen v. Calvert. 


In this caſe the clerk is an unfit perſon, for having at 
that time been capable of intending to buy a living cor- 
yuptly. It alfo implies fome defe&t in him ; for the pre- 
fumption is that perſons well qualified will always 
preferred, and have therefore no need to purchaſe. With 
this agrees Cro. Eliz, 789. where ſimony is ſaid to be vo- 
kuntas ſroe deſiderium emendi vel vendendi ſpiritualia vel fpiritu- 
alibus adherentia. 

This offence may be by a corrupt contra between 


Krangers, even when neither the patron nor incumbent | 


is privy to it; for if there be a corrupt'contraft, it mat- 

ters not by whom it is made : But in this caſe the pre- 

fentee is not /imoniacus, and only omg promotus. Cro, 

Car. 331. Bawderick v. Makaller, Sid 329. 3 Lev. 
37. Lane 103. Kitchen v. Calvert. 

A ſecond brother, having a right to preſent, made a 
corrupt contract to preſent a certain perſon ; but in or- 
der to elude the ſtatute ſurrendered the right of prefent- 
ing to his elder brother. He not being privy thereto 
preſented the perſon who by the agreement was. to be 


preſented, It was held that the corrupt contra®t is ſimo- | 


ny, and that its being performed by an innocent perſon 
makes no alteration in the cafe, Lane 73. Calvert v 
Kitchin. | | 

An agreement was between Richards, a friend of Boxgh- 


zon's, and Taylr, that Boughton ſhould preſent Hide, and | 


that Taylor ſhould. pay Richards: 201. per ann. for ſix 
ears, in caſe Hide ſo long lived, for the ufe of Boughton. 
R quare impedit Hide pleaded he had no notice of the 
agreement at or before his preſentation, On demurrer it 


was held that the corrupt contract was enough, and that | 


3t was immaterial whether he had notice or not. 3 Lev. 
338. Rex v. Hide and others. Gt 

If a ſtranger, the church being void, contraQts with the 
patron for a grant of the void turn, and preſents a clerk 
not privy to the contra; yet, although the grant being 
of a choſe in action is void, as the incumbent comes in 
by a ſimoniacal contraQ, he is not to be conſidered as an 
uſurper, oy as one ſimoniace promatus. Cro, Eliz, 788. 

v. Rogers. | 

So a a father, the church being void, contraQts 
with the grantee of the void turn to permit the grantor to 
preſent his ſon, and it is done, this is a fimoniacal pro- 
motion. Cro. Fac. 533. Booth v. Potter. 

So if a father, in conſideration of a clerk's marryin 
his daughter, doth covenant with the father of the cler 
to procure for bim a preſentation to @ certain church 

z | 


be | 
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when it ſhall become void, 
preſented, it is a ſimoniacal 
 Birt v. Manning. 

Theſe three laſt cafes may ſerve to co 
been obſerved, that in the caſe of f 


lawful for a father to do what may 
a ſtranger. 


If an agreement be to pay five pounds | 
widow of the laſt incumbent, bs ten autoragelag M 
_ to, wy ſoa - long as he ſhall be a ſtudent at "ug 
bridge and unpreferred,. neither of theſe i | 
| £1 . . oo V. Mamnenford. 7 ys "oy 
| nd with condition that the incumbent hall 
brows) yy - a year from his living is roby hay 
FP t | . +» w* 
1 s being alawſul condition. x Rl, Rep. Carey 
| A. covenanted that B. his ſon ſhould 
daughter of D. in conſideration of this ma 


and he is afterwards 


X ther 
promotion, Cys, 2a 


Car, 425, 


nfirm what has 
mony, it is un- 
not be done by 


mM. lh. 


marry C, the 
rriage D, co- 
S portion, and 


and C, 
were alſo covenants on the part of 4. for the ne bug 


theſe lands and quiet enjoyment, and a covenant on the 
part of D. to procure a certain benefice for B. on the next 
avoidance of it. It was held that this was no ſimo- 
,niacal contraft, it not being in conſideration of the 
' marriage, but a diſtin and independent convenant with 
out any apparent conſideration, and as not averred to be 
= ſimoniacal contraC ſhall not be ſo intended. Crs. Car. 
426. Byrie v. Manning. The doQtrine laid down in this 
caſe was confirmed in Lutw. 343. Pyke v. Pullen. 


2. How far bonds of reſignation are lawful; and the purer 
exerafed over ſuch bonds by the court of Chancery. 


| A bond of reſignation is a bond given by the perſon 
intended to be preſented to a benefice, with condition to 


venanted to advance 3001. for his daughter' 
A. covenanted to ſettle certain lands on B. 
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reſign the ſame ; and is ſpecial or general. The condi- 
tion of a ſpecial one is to reſign the benefice in favour of 
ſome certain perfon, as a ſon, kinſman, or friend of the 
patron, when he ſhall be capable of taking the ſame ; by 
a general bond the incumbent is bound to reſign on the 
requeſt of the patron. 4 Bac. Abr. 470. 

| A bond with condition to reſign within three months 
after being requeſted, to the intent that the patron might 
' prefent his ſon when he ſhould be capable, was held 
good ; and the judgment was affirmed in the Exchequer- 
chamber; for that a man may without any colour of ſfimony 
bind himſelf for good reaſons, as if he takes a ſecond be- 
nefice, or if he be non-reſident, or that the patron pre- 
ſent [his ſon, to reſign ; but if the condition had been 
'to let the patron have a leaſe of the glebe or tithes, or to 
pay a ſum of money, it had been ſimoniacal. Cre. Jac. 
248. Tones v. Lawrence. 

The doctrine laid down in Fones and Lawrence, which 
was in the caſe of a ſpecial bond, was not many years 
after extended to that of a general bond, and the judg- 
\ment in this laſt was alſo affirmed in the Exchequer- 
chamber. Cro. Car. 180. Babington v. Hood. 

"The authority of theſe two caſes having been repeat- 

edly recogniſed, at length it was conſidered as a point fet- 
tled, that a general bond of reſignation is good, and the 
court refuſed to let the validity of it be called in queltion. 
Str. 227, Peele v. Counteſs of Carliſle. 
So in a late caſe, Mr. Serjeant Draper being about to 
argue againſt the validity of ſuch a bond, he wes ſtopped 
by the court. 14S. Rep. Trin. 27 Geo. 2. Wyndtan 
've Bower. 

If a bond of reſignation, which ought only to be 
made uſe of to keep the incumbent to refidence or good 
behaviour, be made an improper uſe of, the court > 
\ gg will interpoſe. Chan. Prec. 513. 2 Chan. 
Rep. 399+ 
| A perpetual injunQtion was granted againſt ſuch a bond, 
becauſe it appeared on hearing the cauſe, that the patron 
"had made uſe of it to prevent the incumbent from de- 
—_— his tithes. 1 Vern. 411. Dur/ion v. Sand: 
| A bill being brought to be relieved againſt a judgment 
obtained on a bond to reſign upon requelt, it appeared to 
have been offered to the incumbent, that it he would 
give 700 7, he ſhould not be ſued upon it, Saralaion 
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was ordered to be entered upon the judgment, and a perpe-| 


tual injunAtion was granted; A hew bond of refigna- 
tion in penalty of 2001. a much leſs ſum was indeed de- 
creed ; but no ation was to be brought on it without 
leave of the court : And the lord keeper ſaid he did not 
know that ſuch bonds were uſed before the ſtatute ; that 
they bad been ſince allowed only to preſerve the benefice 
' for the patron himſelf, or ſome child or friend of his, or 
to prevent non-reſidence or a vicious courſe of life in an 
incumbent 3 and that though a bond be to reſign gene- 
rally, he would not allow it to be put in ſuit unleſs ſome 
ſuch reaſon was ſhewn for requiring a reſignation, be- 
cauſe a door would be thereby opened for fimony. £9. 
Caſes Abr, 86. Hilliard v. Stapleton. 

On a bill to be relieved againſt a judgment on ſuch a 
bond, the defendant proved miſbehaviour, and it was for 
that reaſon diſmiſſed. Eq. Caſes Abr. 228, Hodgſon v. 
Thornton. 

So a bond to reſign on requeſt ſhall not be made uſe of 
to turn out the incumbent, unleſs there be non: reſidence 
or groſs miſbehaviour ; and if any other uſe be made of 
it, the court will grant an injunftion. Chan, Prec. 513. 
Hawkins 'v. Turner, 

From ſome of theſe caſes, and particularly the laſt 
which was Paſch. 5 Geo. there is reaſon to conclude that 
general bonds of reſignation were not then held good in 
equity : But later determinations ſhew that they now are. 

A bond to reſign generally has been often held good in 
the court of Chancery. Str. 227. Peele v. Counteſs of 
Carliſle, 

Capel, on preſenting Peele to a living, took a bond to 
reſign when the patron's nephew, for whom it was in- 
tended, ſhould be of age. At his coming of age it was 
agreed that, inſtead of reſigning, he ſhould continue to 
hold the living on paying the nephew 304. per annum. 
After paying this ſeven years, Peele refuſed to pay it any 
longer. The bond hereupon being put in ſuit, Peele 
brings his bill to have an injunRion, and to have the mo 
ney repaid. An injunQtion was granted, not as was ſaid 
on account of the invalidity of the bond, for that was 
held to be good, but becauſe an ill uſe had been made of 
it, As to the money which had been paid on the ſimo- 
niacal contra, Peele was left to his remedy at law for it. 
Str. 534. Peele v, Capel. 


3. Whether the ordinary is obliged to accept a reſigna- 


tim on ſuch bond; and ſome objettions to theſe bonds conft- 
dered. | 


However it may be now ſettled, that ſuch bonds are 
good both in law and equity; a queſtion has ariſen, and 
is not perhaps ſettled by judicial determinations, whether 
the ordinary is obliged to accept a reſignation on ſuch a 
bond? It is in the power of the ordinary to diſcourage 
the uſe of ſuch bonds, for he may refuſe to accept a re- 
ſignation made by conſtraint of one of them. Watf. 
Com. Inc. 24. | 

The biſhop refuſed to accept a reſignation on ſuch a 
bond, and ordered the incumbent to. continue to ſerve 
the cure, declaring that he would never countenance ſuch 
unjuſt pratices. 2 Cham. Rep. 398. Durſton v. Sands. 

An ordinary is not obliged to accept a reſignation on 
ſuch a bond, unleſs there be juſt cauſe to turn the in- 
cumbent out of the benefice. Chan. Prec. 513. Hawkins 
V. Turner. | 

In a late caſe a grant was to a clerk of the two fi;ft of 
three livings which ſhould fall, provided he was capable 
when they did fall of holding them.. In order to make 
himſelf capable of taking one of theſe benefices, Griffith 
the clerk tendered a reſignation of another benefice to the 
ordinary, but he refuſed to accept it, One of the quel- 
tions made in this caſe was, whether the ordinary was 
obliged to accept this reſignation ? It was inſiſted by Mr, 
Henley on one ſide, that no caſe could be adduced to 
ſhew that the ordinary can arbitrarily refuſe to accept a 
reſignation of a benefice. Mr. Attorney Murray, who 
was on the other ſide, contented himſelf, as to this objec- 
tion, with ſaying, that the plaineſt points having ſcarce 
eyer been called in queſtion are ſupported by the feweſt 


5 1 M 


authorities. No decree was made as to this po! 

Lord Hardwicke intimated it once or twice ſo nA - 
be his opinion, that the ordinary ought to have accepted 
the reſignation, that he did afterwards accept it, What 
fell from theſe great men on this occaſion, is enough to 
rexider the doctrine of the two laſt caſes ſuſpicious: For 
if theſe are law, ſome notice would undoubtedly have been 
taken of them; This was not indeed in the Caſe of a re- 
ſignation bond ; but it was perhaps a ſtronger caſe; for 
if the ordinary cannot refuſe where as here a clerk would 
reſign meerly to take another benefice, it would be ſtrange 
to hold he may refuſe a reſignation made at the requeſt 
of a patron, in conſequence of an agreement with him 

nome : has been _ and again determined both at 
aw and 1n equity, Ne has a ri-ht to make: raui 

Rockingham v; Griffth, Eafler term 27 "pe OE, 

Whatever doubt may till remain, as to the ordina- 
ry's being obliged to accept a reſignation on ſuch a bond, 
theſe two things have, as will preſently appear, been de- 
termined ; that the patron cannot preient again till he 
has accepted it ; and that whether he does or not, the ob- 
ligor is liable to the penalty of the bond, if he under- 
takes as is uſually done for the acceptance of the ordi- 
nary. 4 Bac. Abr. 473. 

If a preſentation be made before the biſhop accepts 
the reſignation of the laſt incumbent, it is void. Caſes 
in the time of Queen Anne 276. Riely v, Adams, Ny 
147. Cro. Fac. 198. 

f the obligor binds himſelf to reſign a benefice, it is 
upon him to procure the ordinary's acceptance of his re= 
ſignation. Luttw. 693. Studbolme v. Nerriſon. 

To an action upon a bond, with condition ſo to reſign 
on requeſt that the patron may preſent again, it was 
pleaded that the ordinary would not accept the defendant's 
reſignation. On a demurrer this plea was held bad; and 
per cur” it ſhould have been averred that the ordinary ac= * 
cepted the reſignation, for his acceptance being, as is 
laid down, Cro. Fac. 198. neceſſary to complete the re- 
ſignation, it was the duty of the obligor, who under- 
took to reſign, to procure this: So if one undertakes ta 
enfeoff another, he undertakes to make livery as inci= 
dent thereto. "The biſhop as to the obligee is a ſtranger 
and if an obligor undertakes for the a&t of a ſtranger he 
is at his peril, as is held, 1 Sawnd. 215. to procure its 
MS. Reports Hilar. 28 Gee. 2. Hiſeat v. Gray, 

The reſult of the whole is, that bonds of refienation 
are good in law, and that equity will reſtrain all impro- 
per uſe of them. It is not always true, but is ſo much 
oftner than ſuperficial and haſty thinkers imagine, that 
the law, and particularly that part of it which is deduced 
from judicial determinations, is founded in ſolid reaſon ; 
and it may perhaps be ſhewn that it is ſo in the preſent 
caſe. The attempting this will at leaſt be excuſable, be- 
cauſe ſome great and good men have expreſſed their diſ- 
like of theſe bonds. 4 Bac. Abr. 473. | 

The general objeftion is, that divers miſchiefs may 
enſue from ſuch bonds, for that a corrupt patron may in 
many inſtances make an ill uſe of them. Some other an- 
ſwer might perhaps be given to this general objeRion z 
but the common one, however trite it be, is as good as 
any, that there is/ho concluding againſt the uſe of an 
thing becauſe there is a poſſibility of its being abuſed, If 
any abuſes of them can be diſcovered, redreſs may be had : 
If not, they ſhould be ranked amongſt thoſe things which 
being out of the reach of human knowledge, cannot þe 
provided againft by human laws. 4 Bac, Abr. 473. 

The principal of the particular objeCtions is, that which 
is reported to have fallen from Ht Ch J, Comb. 394. this 
is, that a reſignation bond comes as near ſimony as pof= 
fible; it being eaſy to procure a round ſum of money 
thereby. By making the penalty of the bond adequate 
to the value of the benefice, and agreeing privately that 
the money ſhall be paid, it would without doubt be an 
oblique way of ſelling it, and more than come near, for 
it would be downright fimony. If there was no other 
way, or not as eaſy a one, to do the ſame thing, this 
objeion would be inſurmountable ; but if there is, it 
can never be of much importance to ſtop this up. The 


ſame clerk, whoſe conſcience would allow him ea 
it | this, 
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this, might as well advance the money agreed upon at. 
firſt, or, if that did not ſuit him, give an abſolute bond 
to pay the money at a future day. As the ſame crime 
might ſtill be committed, and with as much ſecrecy, 
what good end would it anſwer to prohibit ſuch bonds, 
which, as is allowed by all, may be made uſe of by a 
patron to puniſh neglect of duty or immoral conduct in 
the incumbent, and for other good purpoſes? 4 Bac. Abr. 
HS WS: < 

Another objeQion is, that, when the patron takes a 
general bond of reſignation, it is only a preſentation 
during pleaſure. Be it ſo, and I will ſuppoſe, which is 
the utinoſt that can be ſuppoſed, that it is not taken 
with a deſign to awe the incumbent into great care in 
the diſcharge of his duty, but to let ſome friend or rela- 
tion afterwards into the benefice. It by no means ne- 
ceſlarily follows that the church, which is the grand thing 
to be guarded againſt, will therefore be filled with an un- 
fit perſon. If the ſucceflor, which may be the caſe, is 
better qualified for the office, the intereſt of religion will 
be advanced by the exchange. If he be not ſo well qua- 
lified, it is a misfortune ; but it is ſuch a one as, in 
the preſent circumſtances of things, cannot be entirely 
prevented, While the right of patronage, or I might 
have ſaid, while human nature contmues as it is, there 
will be miſtakes in judgment, and patrons will be in- 
duced by partiality to judge too well of the abilities of a 
relation or friend ; but it makes no difference, whether 
either of theſe happens when the benefice is at firſt void, 
or at any given time after; or if there be any, it is in 
favour of the practice, for the miſchief for ſo long at leaſt 
as the firſt incumbent holds the living, is thereby poſt- 
poned. 4 Bac. Abr. 474. For more Jearning on this 
ſubje&, ſee 19 Vin, Abr. & 4 Bac. Abr. tit. Simony, 
| Simpler, ſignifies ſimple, or ſingle ; as charta fumplex 
is a deed poll, or ſingle deed. | 

Simpler beneficium, A minor dignity in a cathedral 
or collegiate church, a fine-cure, a penſion out of a 
parochial church, or any other eccleſiaſtical benefice 
oppoſed to a cure of ſouls, and which therefore was con- 
ſiſtent with any parochial cure, without coming under 
the name or cenſure of pluralities, Cowell, edit. 1727. 

Simpler julticiarius. This tile was anciently uſed 
for any puiſne judge, that was not chief in any court, 
There is a writ regiſtered, beginning thus, ——17 John 
IWood, a fumple judge of the Common Pleas, &e. Id. ib, 

Simul cum, Are words uſed in inditments, and de- 
clarations of treſpaſs againſt ſeveral perſons, when ſome 
of them are known, and others not known: As, the 
plaintiff declares againſt 4. B. the defendant /amul cum 
C. D. E. F. and divers others unknown, for that they 
committed ſuch a treſpaſs, &c. 2 Lill. Abr, 469. If a 
writ is generally againſt two or more perſons, the plain- 
tiff may declare againſt one of them with a ſimul cum ; 
but if a man bring an original writ againſt one only, and 
declares with a /anu cum, he abates his own writ. Comb, 
260. | 

Sine aCenſu capitali, Is a writ that lies where a 
dean, biſhop, prebendary, abbot, prior, or maſter of an 
Hoſpital, alien the land holden in the right of his houſe, 
without the conſent of the chapter, convent, and fraternity ; in 
which caſe his ſucceſlor ſhall have this writ. F. N. B. 
fol. 195. LEES 

eſtv-cure, Is where a rector of a pariſh hath a vicar 
. under hjm endowed and charged with the cure; ſo that 
the reCtor is not obliged either to do duty or reſidence, 

Degge's Par. Counc. 195. And when a church is fallen 
down, and the pariſh becomes deſtitute of pariſhioners, 

" it is ſaid to be a Sine-cure. Ward's Int. 153. 

Sine die, 7. e. without day. Before the act for turnin 
the law into Engl, when judgment was given againſt 
the plaintiff in an ation, he was ſaid to be in miſericordia 
pro falſo clamore ſuo; and for the defendant, eat inde fine 

die, and the defendant was diſcharged, &c. 2 Lill, 220. 

Si non omnes, Is a writ of aſfaciation whereby, if 
all in commiſton cannot meet at the day alligned, it is 

| allowed, that two or more of them may finiſh the buſi- 


| gold or filver is caſt out of the melting pot into long flat 
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Sinking-fund, Is a proviſion made b 
conſiſting of ſurpluſages of other funds, 
paying yo: 47 woory debts of the nation 
atutes have been made for applyins the 

duce thereof, Alſo money is hen Corewed an the ow. 
dit of the ſinking-fund, uſually one million a ear *- 
wards raiſing ſupplies for publick ſervice, %. In 
Funds, Salt, South-ſea Tompany, pay 
oy OP: Is what _ now call a hundred. Ley. 
. 1. cap. b. Contatus in Anglia i | , 
py eg gua m centurias & Sipeſlocna 
Si recognolcant, Is a writ that lies for a creditor 
againſt. his debtor, for money numbered, that hath be= 
fore the ſheriff in the county-court acknowledged himſelf 
to owe his creditor ſuch a ſum received of him j»; pecuniis 
numeratis, Cowell, edit. 1727, O. N, B. 62, 
Site, or Site, (S:tus) The ſtanding of any place 
the ſituation of a capital houſe or meſſuage, a territory, 
or part of a country, as the Site of the late diflolved mo- 
naſtery of, &c. 7. the place where it ſtood. Cowell, edit, 
1727. 
Sithcundman, Such a gentleman as had the office to 
lead the men of a town or pariſh, Leg. In, c, 56, Dug. 
dale, in his Antiquities of Warwickſhire, obſerves, that the 
hundreds of Knightlow, Kineton, and Hemlingfard, in 16 
H. 2. were called Sitheſoca de Enuchlelawa, Sitheſrca de 
Chinton, Sitheſoca de Humliford; ſo that Stthſacundman, 
Sithcundman, Geſithcundman, was only the chief officer 
within ſuch a diviſion, the high conſtable of the hundred 
Cowell, edit, 1727. | ; 
Sitheloca, (Sax.) The franchiſe or liberty of a cer- 
tain Company of men ; a hundred. Ret. P. 16 Her, 2, 
ſometimes written Sipzſxca. Curia libera legalium hamis 
num. Cowell, edit. 1727. h 
Sirhindi, Were ſervants of the ſame nature with rod- 
knights, viz, bound to attend their Lord wherever he 
went, yet they were accounted among the ZEngliſh Saxons, 
as freemen, becauſe they had lands in fee, ſubje& only 
to ſuch tenure, $i habeat 5 hidas eft Sixhinde. Leg. Ine, 
cap. 26. And in the laws of Henry 1. cap. 26. Servi 
alu caſu, ali genitura : Liberi alii Thyghindi, alii Sixhindi, 
ali ch. xy 0 See Hindeni honunes, 

Stzel, In the fabrication of our milled 


y Parliament, 
appropriated for 
3 and many late 


money, the 


bars, which bars are drawn through a mill, (wrought by 
a horſe) to produce the juſt thickneſs of guineas, crowns, 
Sc. Then with forcible engines, called cutters, which 
anſwer exaCtly to the reſpeQtive ſizes or dimenſions of the. 
money to be made, the round pieces are cut out from 
the flat bar, ſhaped as aforeſaid ; after which the reſidue 
is called S:zel, and is melted down again. See Lowndes's 
Eſſay upon Coin, pag. 96. 
Skarcalla, or Scarkella, Seems to be an engine for 
catching of fiſh. It was eſpecially given in charge by the 
juſtices in Eyre, that all juries ſhould enquire d hiis que 
piſcantur cum kigdillis & Skarkallis. Coke. 2 Inſt. fal. 38. 
Skerda, Is that which we now call a ſcar, or wound. 
$7 offa extrahuntur a capite & Skerda magna levetur, Te. 
Bra&t. lib. 3. cap. 24. | ; 
Skerries, (iſland or rock.) Patent granted to 7am 
hb th eſq. for a light-houſe there, confirmed, 3 G22. 2+ 
c. 36. | , 
Skins. None ſhall take the wool from any ſheep- 
ſkin or lamb-ſkin, unleſs he make leather or parchment 
of it, &c. 5 El. c. 22. /. 1. | | 
None ſhall buy ſkins but to make leather or parchment, 
Sc. 5 El. c. 22. 1. | 
Exportation of ſkins and leather prohibited, 5 £'. c. 2. 
2 I 


Of ſheep-ſkins tawed permitted, 8 E/. c. 14- | 
None but artizan ſkinners ſhall dreſs or export black 
coney-ſkins, 3 Fac. 1. c. 9. ell 

erchants ſhall not buy coney-ſkins or morkins 1 
ſmall quantities, 3 Fac. I. c. 9. | 

Duty on ſkins imported, 9 Ann. c. 11. /- 1: 

Drawback of two-thirds on exportation, 9 Ann. c LT: 


c. 26. þ« 1 
Drawback 


' neſs. See Allotiation, and F. N, B, fol. 185, & 111. 
and Reg. Orig. fol, 202, 206, &c, iS | 
4 £ 


© 39. 
Additional duty on ſkins imported, 10 4nn. 


S O C 


Drawback on. exporter's oath. that hides are marked, , that tilled and -manured his inland or demeans 


10 un. c. 20- /. 5. . See Leather, 
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(yielding 


operam, not cenſum, work, not rent) and were thereupon 


Slade, (5ax- Slzd.) A long flat piece or lip of ground, | called his Soc#men, or ploughmen, Spelman of Feuds, 


Pratum vacatum le Slade, from the Jong and narrow form | cap. 7. But after the conqueſt, the pr 


.”» Parocb. Antiq. þ. 405+ | £4.58 


oper Sockmanni, 'or 


Sokemanni, often mentioned in Dome/7 were thoſc 
tenants who held by no ſervile tenure, Ss paid 


Slaves. There are no ſlaves in England; one may | their rent as a Soke or ſign of freedom to the Lord, though 


| be a villain here but not a ſlave. 2 Salk. 666, 


they were ſometimes obliged to cuſtomary duties for the 


&lippa, A ſtirrup : and there is a tenure of land by ſervice and honour of their Lord. Cowill, edit. 1727. 


holding the King's ſtirrup. Cowell, edit. 1727, 

£lough-lilver, (mentioned in Pat. 43 Eliz, pag. Ix.) 
A certain rent paid to the caſtle of YYigmore, and is in 
lieu of certain days work in harveſt, heretofore reſerved 
to the Lord from his tenants. Cowell, edit. 1727. 

&malt, Is that of which painters make blue colour, 
Stat 21 Fac. cap. 3. and Pat. 16 Feb. 16 Fac. | 

Smoak-farthings, The pentecoſtals or cuſtomary 
oblations offered by the diſperſed inhabitants within a 
_ dioceſe, when they made their proceſſion to the mother 
cathedral church, came by degrees intoa ſtanding annual 
rent, called Smoak-farthings, . Cowell, edit. 1727, 

&moak-ſilver. There is ſmoak-/ilver and ſmoak-penny 

aid to the miniſters of divers pariſhes, and to be paid in 
lieu of tithe-wood ; or it may, as in many places at this 
day, be a continued payment of the Romeſcot or Peter- 
pence. Cowell, edit. 1727. 

Hmuggling, See Cultoms, 

Hnottering-lilver,, There was a cuſtom in the vil- 
Jage of Y/ylogh, that all the ſervile tenants ſhould pay for 
their tenement a duty called Snottering-filver, i. e. for 
each tenement, 1 den, cb, to the abbot of Colche/eer. 
Placit, 18 Ed. 1, | 

Snuff, The penalties of adulterating tobacco, ex- 


Socna, (Saxon, Secne) A privi 
franchiſe.” P WY 1 ens} ar FREY, wi 
Socome, Signifies a cuſtom of grinding at the Lord's 
mill ; and there is bond-ſocome, where the tenants are 
bound to it; and /ove-ſocome, where they do it freely out 
of love to their Lord. Cowell, edit. 1727, 
Sodomy, See ery, 
Soke, Soc, Sok, Soca, Generally ſignify liberty 
or privilege of tenants excuſed from cuſtomary burdens 
and impoſitions, Sometimes Soha, or $:ke, was the ter- 
map's or precin& in which the chief Lord did exerciſe 
his Sac, Sake, or Saka, his liberty of keeping court, or 
holding trials within his own See or juriſdiftion. Some- 
times it ſignified a payment or rent to the Lord for uſing 
his- land. with ſuch liberty and privilege, as made the 
tenant a S9cman, or freeholder, upon no other conditions 
than a quit-rent. Cowell, edit. 1727. 
Soke:reeve, Seems to be the Lord's rent-gatherer in 
the Soke, or Soken. Fleta lib. cap. 55. 
Solarium, An upper room, chamber, or garret, which 
in ſome parts of England is called a Solar, Cowell, edit. 
1727. Parach, Antiq. 325. 
Soldiers, Not to be conveyed at the charge of the 
counties without wages, 1 Ed. 3. /t. 2. c. 7. 18 Ed. 3. 


tended to ſnuff, 5 Geo. I. c. 11. f. 22, The duties on|/f. 2. 6.7. 4 H. 4. c. 13. 


ſnuff aſcertained, 12 Geo. I. c. 26. See Tobacco, 

Soc, (Soca) According to Minſhew, is a word ſigni- 
fying a power or liberty of juriſdiction ; whence our Law- 
Latin word Soca, for a ſeigniory enfranchiſed by the 
King, with liberty of holding a court of his Soc&#men, or 
Svcagers, i. his tenants, whoſe tenure is hence called S9- 
cage, Cowell, edit. 1727. £0 

Socage, or Soccage, (Socagium, from the French 
$oc. that is vomer, a coulter or plough-ſhare) Is a tenure 
of lands by or for certain inferior ſervices of huſbandry 
to be performed to the lord of the fee. Skene de verbor. 

if. ſays, Socage is a tenure of lands, when a man is 
infeoffed freely, without any ſervice, ward, relief or 
marriage, and pays to his Lord ſuch duty as is called 
petit ſerjeanty, &c. There is free Socage, and baſe So- 
cage, otherwiſe called villenage. And according to 
Bratton, Socagium liberum eftl, ubi fit ſervitium in denarus 
Dominis capitalibus, & nihil inde omnino datur ad ſcutum 


& ſervitium Regis. This free Socage is alſo called com- | 


mon Socage. Stat. 37 H. 8. cap. 20. Other diviſions 
there are in our books, viz. Brafon, lib, 2. cap. 8. num. 
3. Old Nat. Brev. fol. 94. and others. But by the ſta- 
tute 12 Car. 2. cap. 24: all tenures ſhall be adjudged and 
taken to be turned into free and common Socage, See 
Kennet's Gloſſary in Socage. This was a tenure of fo large 
an extent, that Littleton tells us, all the lands in England, 
which were not held in knights ſervice, were held in 
Sscage, So that it ſeems the land was divided between 
theſe two tenures, and as they were of different natures, 
ſo the deſcent of theſe lands was in a different manner ; 
for the lands held in knights ſervice deſcended to the 
eldeſt ſon; but theſe held 7 villano Socagio, equally 
among all the ſons; yet if there was but 'one meſluage, 
the eldeſt fon was to haye it, ſo as the reſt had the value 
of that meſſuage to be divided between them. Bran, 
bh. 2. cap. 35» 30. : fb 
 Socmans, or Sokemans, (Smann) Are ſuch te- 
nants as hold their lands and tenements by Socage tenure, 


of which there are ſeveral kinds, viz. Sokemans of frank | 


tenure, Kitchin fol 81. Sokemans of baſe tenures, 7bid.. 
and Sokemans of ancient demeſne, which laſt ſeem pro- 
perly to be called Sockmans. Cowell, edit 1727. | 


Socmen, The huſbandmen among our Saxon anceſ-, #t 
tors were of two ſorts; one, that hired the Lord's out- 


Allowances granted to the ſoldiers that had ſerved King 
Henry the fifth, 1 Z7. 6. c. 5. 


captain is dead, the certificate of his executors or admi- 
niſtrators ſhall be received, 2 H. 6. c. 9. 
A captain ſhall not abate of his ſoldier's wages, which 
he hath received, 18 H. 6. c. 18. 7 H.7.c. 1. 3 
H. 8.c.5. 2& 3 Ed.6. c. 2. | 
Soldiers deſerting within their term to be puniſhed as 
felons, 18 H.6. c. 19. 7 H.7. c.1. 3H.8. c. 5. 
2& 3£4.6. c. 2. /. 6. : | 
Privileges granted to the King's tenants, that ſhall go 
with him to his wars, 14 E4. 4. c. 1. 4 H. 7. c. 4. 
7 A. 7.c.2, 3% 34.8. c.4. 14&S15H.8. c. 14. 
The penalty of a ſoldier making away his horſe or har- 
neſs, 2&3 £4.6. c. 2. [. 3. | 
The penalty of diſcharging a ſoldier, or detaining his 
wages, 4 & 5 Phil. & Mar. c. 3. /. 4. 
Miſbehaviour of officers and ſoldiers to be puniſhed by 
the commander, 4 & 5 P.& M. c. 3. /. 6. 
Each pariſh to be taxed for relief of ſick and hurt ſol- 
diers and mariners, 35 #1. c. 4. 39 El. c. 17. c. 21. 
$3856 $5 | / 
Wandering ſoldiers and mariners to ſettle themſelves 
to work, "or be deemed felons without benefit of clergy, 
39 El. c. 17. 


12 Ann. /t. 1. c. 13. 22 Geo. 2. c. 44. F boag 3. c. 8. 
So as not to prejudice rights of univerſities, 12 Ann. 
NR. It. c. 13. f. 9g. 22 Geo. 2. c 44+ |. 2. ; 
Executors of colonels, &c. to pay ſoldiers preferably, 
12 Ann. fl. 1. c. 13. f. 7.” | 
Relief for loyal officers and ſoldiers, 13 & 14 Car. 2, 
c. 8,9. 15 Car. 2. c. | 


ſent, 31 Car. 2. c. I. /. 54- 

Acts for puniſhing mutiny, &c. 1 Arn. fe. 2. c. 16, 
2 & 3 Ann. c. 20, 3& 4 Ann. 6. 16. 

For recruiting the army, 2 & 3 Ann. c. 19. 4&5 
Ann. c. 10. 29 Gee. 2. c. 4. 30 Geo. 2. c. 8. 30 
Geo. 2. c. 13. | 

Lifting ſoldiers for foreign ſervice prohibited, 12 un. 
. 2. c. 11, Made felony without clergy, 9 Geo. 2. c. 30. 
Seducing ſoldiers to deſert prohibited on pain of pillory, 


land or tenementary land, like our farmers; the other, 
| Vo L 1, | | 


&c, 1 Geo. 1. c. 47, J Geo. I, c. 2. f. 50. | 
ROW / 


Where a ſoldier beyond the ſea is outlawed, if his - 
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Soldiers enabled to exerciſe trades, 12 Car. 2. c. 16. 


32 | 
Soldiers not to be quartered on the ſubje&t without con- 
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Puniſhment. 
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F Puniſhment of papiſts inliſting, 2 Geo. 1. Cap. 47. 
ett, 7. | 
Offences againſt mutiny at excepted out of general. 
pardon, 20 Geo. 2. c. 52. f. 15. 

Foreign proteſtants may ſerve as officers or engineers 
in America, to the number of 50 officers, and 20 engi- 
neers, 29 Geo. 2. CG 5. | | 

For recruiting the army in 

Foreign troops brought over for the defence of Great 
Britain in 1757, to be quartered as Britiſh, 30 Geo, 2. 
&«:. 2: 

Men impreſſed according to the at not to be taken 
out of the ſervice but for ſome criminal matter, 30 Geo. 2. 
c. 8. /. 20. 

Mariners not liable to arreſts but for crimes, or debts 

of the value of 10/. 4 Geo. 3. c. 8. /. 37. 

-  Sqoler « Debet, See Debert t Solet. | 

Sole tenant, (Solus tenens,) Is he or ſhe that holds 
only in his or her own right, without any other joined : 
For example, If a man and wife hold land for their lives, 
the remainder to their ſon, here the man dying, the lord 
ſhall not have heriot, becauſe he dieth not ſole tenant, 
See Kitchen, fol. 134. 

Solicito!, (So/icitator,) Is a man employed to take care 
of, and follow ſuits depending in law or equity. Cowell, 
edit. 1727. See Attomey. : 

Solidatum, [n the neuter gender ſignifies that abſolute 
right or propriety which a man hath in any thing. Cowell, 
edit. 1727. 

Solinus terrae, In communi terra San#ii Martini 
ſunt 409 acre & dim. que faciunt duos ſolines & dim, 
Deomejday. Tn which book, this word is only uſed in Kent, 
and no other county, Septem ſelint terre ſunt 17 Garucate, 
1 Inft. fol. 15. According to this computation /olinus 
terre is about 160 acres, and 7 ſolimi are about 1120 
acres, which is leſs than. 17 carucate, for at the loweſt 
carucata terre is 100 acres. But my Lord Coke was 'of 
opinion, that it did conſiſt of no certain number of acres, 
This word ſolinus was probably from the Sax. Sulk a 
plough, but what quantity of land this /o/zn, ſulling, or 
fwoling did contain, is not ſo eafily determined, It ſeems 
to have been the ſame with a plough-land; ſo that in 
Domeſday Book, Se defendit pro uno ſolino, is, it is taxed 
for one carucate or plough-land. Cowell, edit. 1727, 

 Soller or Solar, {Solarium,) A chamber or upper 
room. 4d. 1b, 

Solvents efle, Is a term of art, ſignifying that a man 
| hath wherewith to pay, or, as we ſay, is a perſon ſolvent. 
Cowell, edit. 1727. | 

Solvit av diem, Is a plea in ation of debt on a 


mited. Mod. Caf. 22. 'Toa bond of 3o years ſtanding, 
the defendant pleaded ſolvit ad diem, relying on the pre- 
ſumption ; the plaintiff proved payment of intereſt two 
years after the day; this falſifies the plea : The defen- 
dant ſhould have pleaded upon the att for amendment of 
the law, that he paid the money after the day.. 1 Strange 
652. See Papmnent. WD ng; 

Solutione feodi militis Parliamenti, and Solutione 
feodi Burgenſ. Parliamenti, Are writs whereby knights 
of the ſhire and burgeſles may recover their allowance, if 
it be denied. Stat. 35 HT. 8. c. 11. IP; | 

&omerlſet-houle, Aſſured to Queen Charlotte for life, 
2 Geo. 3. c. 1. | 


poneciene, Its fiſhery, how preſerved, 1 Jac. 1. 
Co. 23+ ee Fuy, ; + \ WE 
AM allault,- Is a juſtification in an aQtion of aflault 
and battery; becauſe the plaintiff made the firſt aſſault, 
and what the defendant did was in his own defence, 2 
Lil. Abr. 523. See Afſault and Battery. pie $014 
Sontage, Was, according to Stow, pag. 284. a tax. 
of forty ſhillings laid upon every knight's fee. c| 
Sope, Every 100 weight of Sope imported, pays 10s. 
by ſtat. 2 WV. & M. ſeff. 2. cap. 4- 47- And every 
pound, 24. 10 Ann. cap. 19. /. 1. And a penny, 12 
Ann. ft. 2. c. 9. f. 1. And home made, one penny, 
10 Ann. cap. 19. f. 1- And one halfpenny,' 12 Ann. 
fa. 2. c: 19. | I . 
| White al 


America, 29 Geo. 2. c. 35. |/. 8 


not to be exported, 2 & 3 £9. 6.6 26. k 


$ 0 U. 
The duty laid ori fope,” ro Ann. c 
* pe and part of general fund, 3 Geo, 
+ 2+ 'C, 9. | 
Drawback on ſope uſed in the wool! 
ro Ann. c. 19. f. 29. 12 Ann, fe. 2. pope x" mn 
| Barrel of fope to contain 256 pounds, every firkin 64 


pounds, - beſides the tare of the caſk, 10 An, cap Ig 
Penalt ' of ſwearin Falk 
og y COP ing ©, 10 Am. c 19. [{. 31, 12 


Cake rel 

t = ope need ” be barrelled, 10 An, cap. 26, 
uties laid by 12 Ann. ft. 2. c. 9. made | 

Geo, 1. c. 4. in order to be ſubſcribes into "Ln arw#y 

and the ſurplus mortgaged to the bank, by 2 Geo. 2, 


"if "EM 
Penalty on concealing ſope, I Geo. I. c. 36. 41 
On beginning to work without giving notice, oy 


I. Ly 30. /+ 33- 
enalty on officer falſely admitting notice, 11 Geo 

<. 30. /. 38, See Cuſtorns, Fu 5, Tony " 
_ Sophia, (Princeſs,) Naturalized, 4 Arn, c, 
See King. 

Soxery. See Conjuration, Witchcraft. 
F Dos. x mo of _ wok upon uſury, the prin- 
cipal was called ſors, as diſtinguiſhed fi i 
Poon. Colle. ity p 161. , TO PRO 

Sows accipiter, A ſor or ſoar-hawk. King Yohn 
granted to Robert de Hoſe, land in Bertom of the hnnour 
of Nottingham, to be held per ſervitium accipitri, ſori 
nobis reddendi fingulis annis. —— Cartwar, $. Edmundi, 


MS. fil. 113. | 
Sothale, iſtaken without doubt for Scatale, Cowell, 
edit. 1727, | | 
Sothſaga, Is an old word, which ſignifies hiſtory : 
From the Sax. Soth, verum, and ſaga, teſtiminium ; for 
all hiftories ſnould be true, or true ſayings ; from hence 
we derive our Engliſh word ſouthſayer. Cowell, edit, 
I727. | 
Sovereign, A piece of gold current at twenty-two 
ſhillings ſix-pence in 1 FH. 8. when, by indenture of the 
mint, a pound weight of gold of the old ſtandard was to 
be coined into. twenty-four Sovercigns. In 34 Hen. 8. 


I9. made ye 
I. & 7. F wp «af 


I & 4, 


| they coined ſovereigns at twenty ſhillings a-piece, and half 
ſovereigns at ten ſhillings. In 4 Edw. 6. Sovereigns of gold 


at twenty-four ſhillings a-piece. In 6 Ed. 6. Sovereigns 
at thirty ſhillings. $> in 2 Eliz. 


Southampton, Its charter confirmed, &c, 4 Jac. Is 
c. 10. For improving the water-works there, 20 Gee. 2. 


c. 15. See Harbours, 
bond, bill, &c. that the money was paid at the day li- | 


South-Sea Annuities. See South-Sea Company. 
South-Sca 2Sonds, Stealing them made felony, 2 
Geo. 2. c. 25. ſet? 3. | 


South-Sea Company Eſtabliſhment of the South- 


Sea company and their und, 9 Ann. c. 21. 3 Gt. I 


C. 9s 
| FT heir ſtock exempt from taxes, 9 An. c. 21. /. 38 
Company to have the places they ſhall poſſeſs, and the 
prizes taken, 9g Ann. c. 21. f. 50, 51. 
Commanders of ſhips to obey company's inſtruftons, 


"9g Aun. c. 21. [. 53- 


No embargo on their ſhips, unleſs named, 9g Ann. cp. 
21, /- 54+ bb: 12 #245 
. Not to interfere with the Eaft- India company's trade, 
9 Amn. c. 21. /. 58. | | | 
| Their ſhips to paſs and repaſs through the ftreights of 
agellan, 9g Ann, c. 21. |. 58. 
heir ſtock for the fiſhery, g 4rr. c. 21. /. 59 
T he ſame perſons not to be direors of this company 


- 


| and of the Bank or Jzdia company, 9 4un. c. 21. / 61-, 


Treaſurer of the. navy, &c. may mortgage South-Sea 
ſtock for the publick uſe, 10 Arr. c. 19. /. 185. | 
Their trade to continue notwithſtanding the redemp- 
tion of their fund, 10 Ann. c. 30. | 
Enlargement: of the South-Sea funds, 1 Geo. I. c 21: 
5 Geo. 1. c. 19, 6 Geo, 1. c. 4 Not to purchaſe crown 
lands, nor lend money to the crown, 6 Gee. I. © 4 /e#. 


» * 


_  Anguities 


\ 


S P E 

Annuities of 600,000 /. reduced to 500,000 /, 3, 
Ge. 1. © 9: þ+ 15: SA 

Lottery annuities ſubſcribed into the South- Sea ſtock, 

Geo. 1. CG 19+ | 

Agreement with the Sovuth-Sea cortpany for redeeming 
the public debts, 6 Geo. 1. c. 4, 

Exchequer bills made out for the South-Sea company, 
6 Geo, 1. Cc. IO. 

For puniſhing the frauds of the South-Sea direfors, 
tc, 7 Geo. I. Cc, 1, 2, and 28, 8 Geo, I. c. 23. 9 
Guo, 1. c. 23- 10 Geo. I; c. 14. 13 Geo. I. c. 22. 

Geo, 2. Cc. 0» | 
: For grafting their ſtock into the bank and 1:dia com- 
pany) 7 Geo. I. c. 5. 

Diſcharge of their payments to the publick, 7 Geo. 1, 
8 ſet. 34. 7 Ges. 1. fl. 2. 8 Geo, 1. © 20, f- 6. 
22-9 G80.. 1-600. 

Treaſury to reQify certain miſtakes in South-Sea books, 
8 Geo, 1. £22. fo 2 _ 

Creation of the old South- Sea annuities, 9 Geo. I, cap. 


"2M for the South-Sea company to ſhip negroes at 
Madagaſcar, 13 Geo. I. c. 18, 

Redemptions of South-Sea ſtock, 1 Geo. 2. fl. 2. c. 8. 

19. 3 Geo. 2+ Cc. Ib. fe 4+ 5 Geo. 2. c 17. 

DircRions for truſtees, 3 Geo. 2. c. 16. /. 8. 

Quarterly deficiencies to be made good out of the ag- 
grezate fund, 3 Geo. 2. c. 20. f. 20. | 

Redemption of Soruth-Sza annuities out of ſinking fund, 
4 Geo. 2. c. 5. And ſee 6 Geo. 2. c. 25. 9g Geo. 2, 
t 34. 10 Geo. 2. c. 19. f. 35+ 

New South-Sea annuities created, 6 Geo. 2. c. 28, 

Reſtrained from iſſuing bonds without a general court, 
þ Geo, 2. c. 28. f. 26. 7 Geo. 2. c. 17. 

Fund for their annuity ſupplied, 2 Gez. 2. c. 3. /. 60. 

The company continued till the annuities ſhall be re- 
deemed, 24 Geo. 2. c 2. ſ. ZI. 

The company's annuity reduced, 24 Geo. 2. c. II. 

Their ſervants embezilling their effets, made felony, 
24 Geo. 2. c. I. þ. 3» 

The firſt and tecond ſubſcribed South-Sea annuities to 
be conſolidated, 25 Geo. 2. c. 27. f. 26. | 

The number of direors reduced to 21, 26 Geo. 2. 
c, 16, 

The King may be governor of the South-Sza company, 
1 Geo. 2. Cc. 5. : 

Southwark, The inhabitants of the ſtews there not 
to be returned on juries, 11 Hen. 6. c, 1. No market 
to be held in the high ſtreet of Southwark, nor hackney 
coaches, &c. to ply there, 28 Geo. 2. & 9, Inftead there- 
of a market to be held in a place called the Triangle. 28 
Ger, 2. c. 23 JO Ges, 2. c. ZI. | 

Sowlegrove, An old name of the month February, fo 
called by the inhabitants of South ales, 

Sowne, Is a word corrupted from the French ſouve- 
mes, i, remembered ; for the ſtat. 4 Hen. 5. cap. 7. in 
the oirginal French hath Des eftreats nient ſouvenu, which 
by turning the two uv into w, was firſt made ſewer, and 
ſuch eftreats and caſualties as are not to be remembered, 
Tun not in demand, that is, are not leviable: It is a 
word of art uſed in the exchequer, where e/treats that 
ſrwne not, are ſuch as the ſheriff by his induſtry cannot 
get ; and treats that ſowne, are ſuch as he may gather. 
4 Par. Inf. fol. 107. 

,Spadarius, (for Spatharius) A ſword-bearer, _ Cowell, 
edit, 1727. no 

Spatar placitum, Pleas of the ſword, or a court-mar- 
tial for the ſpeedy execution of juſtice on military delin- 
quents, 1d. ib. DT GG 
_ Spatularia, Is numbered amongſt the holy garments 
in the monaſt. 4 tom. pag. 3JZ1- Viz. Gum alba, ami&a, 
fla, fanone, ſpatulariis, & maricularits, &c. . 

Speaker of the Parliament, 1s an officer in that 
high court, who is, as it were, the common mouth of 
the reſt: And as that honourable aſſembly conſiſts of 
two houſes, ſo there are two ” auapþhs the one termed the 
Lord Speaker of the houſe of Peers,” and is moſt commonly 
the Lord Chancellor, or - Lord Keeper of the- Great Seal of 
England, The other (being a member of the houſe of 


[. 6 


He i 


Commons) is called the Speaker of the houſe of Commoni | 


both whoſe duties conſiſt in managins debate : 

. $ t 
| x—mapore; ay _ colleting \ Tenſe of the houſes: 
pamng bills, leeing the orders © h 
Ec. See Parliament. ot .cach houſe obſeryed, 


Specialty, (Specializas,) A bond, bill, or fuch like 


inſtrument; a writing or deed under the hand and ſeal 


of = ang See 19 Vin. Abr. 487. 
peciat Watter in Evidence, Sce Ge 

and Bro. tit. General iſſue and ſpecial evidence. I Oy 
” ras The cell of a monk, mentioned in Maln/b. 
ID, Þ : 

Spices, For garblins ſpices, r Tac. c. 5c 

6. 5 , 4 g g ſpices, 1 7ac. c. 19. Repealed 

Duty on ſpices imported, 6 & 7 W. 3. c. 59. Made 
perpetual by 7 Arn. c. 7. and part of bank fund: And 
the ſurplus part of the aggregate fund, x Geo: x. c. 12. 

May be imported in Engliſh ſhips whereof the maſter 
and 7 thirds of the mariners are Engliſh, 6 & 7 TW. 3. 
& 7. fe 3+ 

Additional duty, 3 & 4 Ann, c 4. made perpetual by 
7 Ann. c. 7. and part of bank fund : + And the ſurplus 
part of the aggregate fund, 1 Geo. 1. c. 12. 
New duties on ſpices, raiſins and ſnuff, 8 Arn, c 7, 


The duties laid by 8 Ann. c. 7. made perpetual by & 
Geo. 1. c. 4. in order to be ſubſcribed in South: Sea Rock. 
Long pepper not chargeable with the farther new duty 
of 15. 6d. by 8 Ann. c. 7. 9 Ann. c. 6. [. 59. 


Dirt in pepper, &c. to be deſtroyed, 10 Ann. c. 26, 


fe 45: | 


Licences to import ſpices ſhall ſpecify the quantity and 
place of landing, 6 Geo. x. c, 21. /. | 

Spices packed in ſmall parcels forfeiced, 6 Go. 1. cp, 
21. f. 47. 


Duties on ſpices aſcertained, 8 Geo. 1. c 15. ſe, 


I7, 18, 

Licences to import ſpices ſhall be delivered up at en- 
tering the ſhip, 8 Geo, 1. c. 18. /; 21, See Cuſtoms, 
Funds, Gzocery Wares, 

Spigurnel, Galfridus Spigurnel was by King Henry 
the Third appointed to be ſealer of his writs, and per= 
haps the firſt in that office. Therefore in after-times the 
perſons that enjoyed that office were called Sfigurnels. 
Pat. 11 Hen. 3. m. 7. & Clauſ. 4 Edw. 1. dorſo m. 6, 

ohanres Boun Miles, filius domini Franciſci Boun, & 

ckanna uxor ejuſdem Fohannis concedunt al Roy ſerjean= 
tiam ſuam iffrus capelle Regis, & officium Spigurnellorum 
ad ipſos ſpeftans; que de Rege tenent in capite, Memo- 
rand, in Scaccar. Mich. 14 Edw. 1. by vir Joh: 14ay« 
nard, 

Spinatium, Is that ſort of veſſel which we now call 
a pinnace : It is mentioned by Knightcn, anno 1338. Re- 
dierunt Normanni cum galeis 12, & cum ofto ſpinaciis cum 
manu bene armata, | 

Spindulae, Were thoſe three golden pins which were 
uſed about the pall; aand from thence ſ}indulatus ſignified 
to be adorned with the archiepiſcopal pall. Du Frere. 

Spinſter, It is the addition uſually given to all un- 


married women, from the viſcount's daughter downward. . 


Yet Sir Edward Che ſays, Generoa is a good addition for 
a gentlewoman, and that if they be named ſþin/ter in any 
original writ, appeal, or indiment, they may abate and 
quaſh the ſame. 2 nfl. fel. 668. | 

Spiritualitics of a Biſhop, (Spriritu La. Epiſcop!) 
Are thoſe profits which he receives as a Biſhop, not as a 
Baron of the Parliament. Staundf. 'PI. Car. fo!. 152. 
Such are the duties of his viſitation, his bencfit growing 
from ordaining and inſtituting prieſts, preſtation-money, 
that is, ſubſidium charitativum, which upon reaſonable 
cauſe. he may require of his clergy. TJehanre; Gregor. de 
Benefic. cap. 6. nem. 9. and the benefit of his juriſdiction, 
ay Stephanus de Furiſd, lib. 4. cap. 14. num. 14, 

ee Cuſtos of the Spiritualties, - | 

Spittle-houſe, Mentioned in the a& for ſubſidies, 15 
Car. 2. cap. 9. Is a corruption from hoſpital, . and ſig- 
nifies the ſame thing, or it may be taken from the Teu- 
tonic ſpital, which denotes 2n hoſpital or alms houſe. 
Cawell, edit. 1727. | 
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| her marriage. 


well ſpun, and fit for the loom. Anno 1 Mar. Parl. 1. 
cap. 7. Spullers are thoſe that work at the /þole, 1. e. 
' Rota glameratoria textoram, qua filla rotands conglomeran=- 


7 $8 


Spoliation, (Spalliatio) Is a writ that lies for one in- | 


cumbent againſt another, in any caſe where the right of 
the patronage cometh not in debate; as if a parſon be 
made a biſhop, and hath diſpenſation to keep his rectory, 
and afterwards the patron preſent another to the church, 
who is inſtituted and inducted. The biſhop ſhall have 
azainſt this incumbent a writ of Spzliation in Court chrif- 
tian. F, N. B. fil. 36. See 19 Vin. Abr. 488. 

Sponte oblata, A free gift and preſent to the King 
was anciently ſo called, Cowell, edit. 1727. 

Sportulla, Significs gifts, gratuities, ſalaries. Ut nec 
efiſcatus nec abbas pro juſtitia facienda Sportulas contradic- 
tas (i, e. forbidden) accipiat, From hence St. Cyprian 
(Epift. 70, 71, 90.) calls thoſe clergymen Sportulantes 
fraires who received ſuch gifts for their maintenance, 
which afterwards were called Prebende. C::vell, edit, 


Spouſals, The betrothing of a man or woman before 
marriage. See (F{poulals. Ty 

Spouſe-breach, Adultery, or incontinence, oppoſed 
to ſimple fornication, 4. D. 1542. The Lady Kathe- 
rine was accuſed to the King of incontinent living, not 
only before her marriage, but alſo of Spoxſe-breach after 
Fox Af. Mon. vol. 2. pag. 540. b. 
Spullers of yarn, Are tiers of yarn, to ſee if it be 


tur, ſays Dr. Skinner. 

Spur:ropal, (Spurarium aureun) An ancient gold 
coin, Paroch, Anttq. þ. 321. 

Squalley, (mentioned in ſtat. 43 Ez. cap. 10.) Is 
a note of faultineſs un the making of cloth. See KRewey, 

Squibs, Prohibited and declared publick nuſances, 9 
& 10. 3. c. 7. | 

Stabbing of perſons is made felony without benefit of 
clergy, and puniſhed as murder, by ſtat 1 ac. 1. c. 8, 
See Manſlaughter. 

Stabilia. it was a cuſtom in Normandy, that where 
a man in power claimed lands in the poſſeſſion of an in- 
ferior, he petitioned the Prince that it might be put into 
his hands till the right was decided ; and then he had a 
writ which was called breve de ftabilia, To this a char- 
ter of Henry the firſt ſeems to ailude, in Prynn, lib. Angl. 
I tom. pag. 1204. viz, Et omnes decimas venationis pre- 
diftarum foreflarum excepta decima illus venationts que 
capta fuerit cum Stabilia in forefla de Hindieſhore, Cowell, 
edit. 1727. 

Stabilitio venationis, The driving deer to a ſtand, 
which is alſo called driving the wanlaſs. Cowell, edit. 


1727. 

/Stableſtand, (Stabilis latio, or rather fans in ftabub) 
Is one of the four evidences or preſumptions whereby a 
man is conviQed, to intend the ſtealing the King's deer 
in the foreſt. I{anwood, part 2. cap. 9. num. 9. The 
other three are dog-draw, back-bear, and bloody-hand. This 
flableſtand is, where a man is found in fabili /tatione, at 
his fanding in the foreſt with croſs-bow, or long-bow 
bent, ready to ſhoot at any deer, or elſe ſtanding cloſe 
by a tree with greyhounds in a laſh, ready to flip. 
Cowell, edit. 1727. | 

Stadium, Is in Dome/day-book accounted for a furlong 
of land, which is the eighth part of a mile. 4d. 6. 

Staif-herding, 1s a right to fallow cattle within a 
foreſt, 1 Jon, Rep. 282. | 


S TA 


Stage-coaches. See Coaches, 

Stage-plays, See Nutance, ' 

Stagiarius, A canon relidentiary in- a cathedr;] 
church, Stagtaria, the reſidence to which he was obli 4 
Stagiart, to keep ſuch reſidence. As in a ſtatute <A 
in the chapter of Pauls, 2 1d. 7 Dhes 


Pauls, 2 ul. anno 1219, T 
commonly put this diſtinQion between > a ns, 
flagiarius ; every canon inſtalled to the privileges and 


profits of reſidence was refidentiarius, and whi 

tually kept ſuch ſtated reſidence, be ot reg _ 

ftagionarius, The word Stagium was likewiſe uſed for 

reſidence, as Stagionarius poſtquam Stagium fuum in 

mabus eccleſie vicinis incepit, &c, Ib, fol, 44. a. : 
Stagnes, (Stagna) Ponds, pools, or ſtanding waters 

mentioned in 5 Eliz. cap. 21. | ; 


Stal-boat, A kind of fiſher's boat. Stat, 27 Eliz 
talkers, Th ly t | 
ta e going gently ſtep by ſtep to take 
None {hall Nalk with buſh or berk ” 6. deer qr 
in his own foreſt or park, under the penalty of 10/, ſtat 
i9 Hen. 7. c. 11, : 

Stalkers, A kind of fiſhing-nets, mentioned 13 Rich 
2. fiat. 1. cap. 20, & 17 Rich, 2, cap. 9. _ 

Stallage, (Stallaginm, from the Sax. Stal, i. e. fla- 
bulum, /latio,) The liberty or right of pitching or ereQ- 
ing /lalls in fair or market, or the money paid for the 
ſame. Cowell, edit. 1727, See Kennet's Gloſſary, 

Stallarius, Is mentioned by our hiſtorians, and ſig 
nifies prefeum; the ſame officer whom we now cal 
maſter of the horſe, Sometimes it hath been uſed for 
him who hath a ſtall in a market. Cowell, edit. 1927, 

Samp-duties, A tax on proceedings in law, expired, 
22 & 23 Car, 2, c 9. 

Grant of a ſtamp-duty, 5 . & MM. 21. Conti- 
nued by 5 Ann. 19. and made perpetual and part of 
the aggregate fund by 1 Geo. 1, c. 12. The ſecond Ramp- 
duty, 9 & 10/7. 3. c. 25. A third, 12 Ann. c. 2, cg. 
J- 21. Another, 12 Geo. 1, c. 33. 23 Geo. 2. c. 35, 
Another, 30 Geo, 2. c. 19. Another, 32 Geo. 2. c. 35. 
Another, 2 Geo. 3. c. 36. 

Exemptions from the ſtamp-duty, and the penalty le{- 
ſened,'6©& 7 F< 3. <1: | 

Proviſions to prevent frauds in the ſtamps, 1 Am. Pf, 
Zo C. 2.2, 

Admiſſions of freemen before 1 Dec. 1705, without | 
ſtamps, made good, 4 Ann. c. 12. f. 8. _ 

Attornies not to incur any penalty of the ſtamp-aQs 
for default of the other party, 5 Ann. c. 19. /. 29. 

Warrants of the chief juſtices in Eyre exempted from 
ſtamp-duties, 10 Ann. c. 26. /. 74. 


T. The clauſes particularly relating to each inſtrument 


co with flamp-duties, reduced to an alphabetical me- 
t (] . 


2. Clauſes concerning the officers for the management of 


flamp-duties. 


3. General clauſes relating to and inforcing the payment ef 


flamp-duties. 


4. Clauſes for the ſecurity of thoſe who advanced money 
on the credit of the flamp-duties. | 


I. The clauſes particularly relating to each inſtrument 


ad gig with flamp-duties, reduced ta an alphabetical me- 
thod. 


Ad of publick notary, See Notarial At. 


| L. s. d. 

AFftion entered in an inferior court that holds plea of forty ſhillings, 9 | 

but iſſues no-writ, or proceſs, or adam, gay "Y , ; o06 5W.& Mc / 3 
And — — 006 9g9@& 1o I, 3. c. 33. . 32» 
And | — — — OOTI 2Ge. th. c 33. þ- 3: 
Adjudication in Scotland — —— — O02 3 10 Ann. c. 19. f. 100. 
Adgminiſtration, Letters of eſtates above 207. value —_ — 050 5W.& M. c. 21. /. 3 
And m—— — 050 9& 10/3, ©. 25. /- 19+ 
Exceptions in favour of common ſoldiers and ſeamen, 5 7, & M. | 

c. 21. ſ. 6. 9 &10ÞW. 3. c. 25. f. 44. 
Admiralty-ſentence, attachment and relaxation thereof _ — o50o 5$H.& M. c 21. /. 3 
And | —— — | — mw= O5O 9 & 10 IF, 3. < 25. « I7- 

2 


Warrant 


0: 17A 


WO 
J 
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| | L's, d. | 
Warrant, monition, or perſonal decree — — —.,026 5sW.& M. c. 21. fo 4 
And ; — — — 02 g9& 1oW. 3. 25. [24 
Libel, allegation, depoſition, anſwer, ſentence, or final decree — ©0066 5 W.& M.c, 21. f. 4 
And 7 IO : m—— 006 9&10VW. 3.c xs. #746. 
Admiſſion into a corporation, or company — 020 5 Ge. 3: c. 46. [. 2. | 
Tnto an inn of court, or Chancery, or marticulation — — 010 5W.&M.c. 21.F/. 3. 
And ; 9A, SNAG * 2 = OQO T1 O 9& 10 WW. 3. 25. [. 27, 
And into inns of courts | — 200 2 Gre. 3.c. 36. ſ. 2. 
To a fellowſhip of the college of phyſicians, or to any office of any WW. t& M 
court, not being an annual office under the value of ten pounds 200 9 1 - 6.21. f. 3. &6Y& 
her annum: | | 7 FF. 3. & 12. . 5, 
And nn” — — 200 9& 10M. 5. 25. /. 9,10, 
And ID -— 200 10 Am flea, c. 9. /. 21, 
flmittance to a copyhold eſtate. See Copybold. X 
flduertiſement in weekly papers — — — — O10 10 An. c. 19. . 101, 
And — =" 0:10. 30 Ges. 2.629. {.: 4; 


Printer not paying the duty in time, forfeits treble ſum Io Ann. c. 19. /. 118, 


Advertiſement in periodical pamphlets, publiſhed at a greater inter- 


verval than a week, pays X | q 020 30Ge.2.c 19. /- ob 
Affidavit, and copies thereof, pay —— — — 00-6 5F.& M.c 217 3. 
rae — 006 g@& 1oVF. 3. c. 25. /. 28, 29, 
An Led — 


On | 006 32 Geo. 2. c 35. [. 2, 3. 

Afﬀidavit of plaintiff's cauſe of ation pays as other affidavits * 12 Geo. I. Cc. 29. f. 2. 

Exceptions in favour of affidavits concerning burying in woollen, and thoſe taken before cuſtom-houſe officers, or 
juſtices of the peace, or commiſſioners for raiſing the King's duties, 5 IV. & M. c.21.ſ, 3. g9& 10, 3. 
c, 25, f. 28. - 32 Geo. 2. c. 35. . 2. And thoſe made for the allowance of duties on ſoap uſed in the woollen 
manufaQture, 10 Ann. c. 19, /. 29, 30. 12 Ann. ff. 2. 9. /. 16, 17. | 

What payable for affidavits of performance of quarentine, 9 Ann. c. 2. /. 6, 

Ale-licence, See Licence. | «.. 


=} 


Allegation in the ſpiritual, or admiralty-court, and copy thereof, pays 006 5W.& IM. co 21. /[. 3. 
And | — 006 g@&1oVW. ;. c. 2s. /. 36. 
Almanack for one year printed on one fide of paper, pays — — 001 9 Ann. c. 23. ſ. 23, 

And — —_ — OO I 30 Geo, 2. c. 19. ſc I 
Other almanacks for one year, pay — — — 002 9 Ann. c. 23. f. 23. 
And — — — 002 3CGe.2. c. 19.7. 1. 


ba) 


Thoſe for more years pay for three years, 9 Ann. c. 23. /. 23. & 53. a 
3 Geo. 2. c. 19. /. 1. . 

What book to be deemed an almanack, 10 Ann. c. 19. /. 175. 

One ſheet only needs to be ſtamped, 9g Ann. c. 23. /. 26. | | 

Proviſoes in favour of almanacks in bibles and common prayer books, and ſaving the rights of proprietors of alma« 
nacks, 9 Ann. c. 25. f. 52, 53. 

What ſecurity is to be taken for payment of the duty on paper delivered to the printers of almanacks, and 


what allowance is to be mace for the copies of fuch almanacks as ſhall be brought to the commiſſioners, 
9 Ann. c. 2.3. ſ. 38. 


Anſwer in court of equity pays 


d the additional duty for every year, 


— — =_ 5s W.& M. c. 21. /. 3. 
And — — — _ 9 & 10VV. 3. c. 25. /. 26, 

— Copy thereof — —— — — 5s W.S M.c. 21. |. 3. 
And 54 _ — 9 & 10 WW. 3. c. 25. /. 40, 
And — — o—_ 


32 Geo, 2. c. 35. /- 8. 
sW.&SM. c. 21. /. 3 


o0& 10. 3. c. 25. /, 11, 
12 Ann. ft. 2. c. 9. f. 21. 


Appeal from the court of admiralty, arches, or prerogative court of } 
4 Canterbury or York, pays 
nd | 


And ſuch appeal, and every. appeal from the admiralty of Scotland, pays 
For Writs of Appeal, ſee Writ. | 


vw» v 00000 
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Appearance on ſpecial bail pays — — o10 5W.&M. c.21./. 3. 
And oy — —— — O10 9@& 1oVV. 3. c. 25, |. 25. "a 
On common bail, or without bail, —_ —_ : 006 9 jt - _ I EY E'9 
And — | — O06 4 Ann. c. 12. . 9. 
| And | | | — 006 32Ge.2. 85 ft | 
Penalty for not entering or filing' an appearance within the time limited by the ſtatutes, 5 . & M. c. 21. /. 3. 


9& 10 WW. 3. c. 25. /. 33. | | | 
Apprentices maſters pay 64. in the pound for 501. or under, and one ſhilling for more, 8 Ann. c. 9. ſ. 32+ 
On pain of gol. g Ann. c. 21. ſ. 66. And double the duty, 18 Geo, 2. c. 22. /. 24+ 
The time of payment enlarged by ſeveral ſtatutes, g Ann. c. 21. /. 65. 12 Ann. fl. 2. c. 9. /. 3). 6 Geo. I. 
c. It. fe $2. 7 Geo. 1. fl. 1. c 20. 309. 8 Geo. 1. c. 2. ſ, 38. 11 Geo, I. c. 8. f. 24. 18 Geo. 2. c. 22, 
f« 23. 27 Geo. 2. c. 16.'/. 5. a8 Gev. 2. . 19. /. 4. - | 
hings given with apprentices, not being money, how to be valued, 8 Ann. c. 9. /. 45- x 
The indenture to bear date when executed, and to ſpecify the ſum given, on pain of double the ſum, 8 An. 


C 9. [. 35. | 

And of the apprentice's being diſabled from following his trade, &'c. 8 Ann. c. 9. /. 39. 

And of the indentures being no evidence, 8 Azn. c. 9. /. 43+ 

Within what time to be brought to the office and ſtamped, and the duty when to be paid, 8 Ann. c. 9. /« 30, 
37, 38. 


Penalties on non-payment of apprenticeſhips duties to be diſcharged on payment of double duties, 20 Geo. 2. 


45. 5. 
"PX I to apprentices paying the duty in the maſter's default, I18 Geo, 2, 6 22. fe 25. 20 Geo. 2, 
Co 45. /. 5. 
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Proviſions in favour of indentures for binding poor children apprentices, 


"4. 12 Ann. ft. 2. c. 9. ſ. 22, See ſtat, 5 Geo. 3. c. 46. 
F >. See Ply 


Aſſurance corporation bonds exempt from ſtamp duties, 6 Geo, 1. c. 18s /[. 8, 
Attachment from the court of admiralty. See Admiralty. 
Atterney, what to pay for his admittance. See Aamiſſion, 


: b. 4.4. 
Letters of attorney pay — — 006 
And —— —— ——_—_— —- 006 
And —_— — — — 006 
Bail, See appearance. 


S T A 
9& 10W.3. cc 25. /. 39. 8 Ann, & 9. 


sW.& M. ce 21, |. 4. 
g9& 10}, ;, c. 25. [. 37, 


12 Ann, ft. 2. c. 9. |. 21, 
30 Geo. 2, «© + 74 ; 


Bail-bond may be aſſigned, but not ſued before it is ſtamped, 4 Ann, c. 16, fe 20. 


Bank ſecurities exempt from ſtamp duties, 3 Geo. 1. c. 8. /f. 39. 
Barriſter, See Degrees. 


Batcheler of arts not chargeable with the duty of 40s, 6& 77/3. c. 12, [3 g9& 10 I, 3- £25, $1, {. 12 


Ann, Fi 2.4.4. /: 32> 


Bill in Equity pays — n=— Ox 0 
And ——— —  — —— O10 
Copy — — — — OO 1: 
And — Epnenichg—ns Gumncnmcs en OQOOqI 
And — — OOI 
Bills of Exchange, or of fees, or parcels, &c. pay nothing, 5 F, & M. c. 21 
Bill of lading pays — — O04 
Bill of Middleſex. See Writ. - — — 

Bond pays — | — — — ooG6 
And ——— — — — 006 
And — — — — 006 
And — — — O16 
Brief for colleing charity, pays the ſingle duty of forty ſhillings c 200 
Capias. See Writ, 

Cards per pack, pay Cm — — O06 
And — — 006 


Certificate on degrees. See Degrees, 
Certificate on marriage, pays 


Proviſo in favour of ſeamens widows, 6 & 7 


I. 3. c. 12. [. 2. 
Certificates for drawbacks, pay - 


— 008 


« þ- $5.9 & 16 


sW.S&M. c.21.[. 3. 


9& 10M. 3. c. 25. /. 26. 
42 IO 29 
9& 107, 3.c. 25. [. 40. 
32 Geo. 2. c. 35. /. 8, 


I. 6.28: [. 44; 
9 Ann. c. 23. /. be 
5W.&M. c. 21. [. 4. 
9 & 10//. 3. c. 25. /. 37. 
12 Ann. ft. 2. c. 9. /. 21, 


30 Geo. 2. c. 19. /. 1, 
5 W.& M. c. 21./[. 3. 


g9 & 10M. 3. c. 25. /. 69, 
12 Ann. fl, 2. c. RY 


9 Ann. c. 23. f. 39. 
29 Geo. 2. c, £32 [, 


sW.S M.c. 21./.3.& 
9 & 10F. 3. c. 25. [. 53 
9 Ann. c. 23. |. 23. 


Proviſo in favour of certificates concerning ſoap uſed in woollen works, 10 Ann. c. 19. /, 29, 30, 12 Ann. ft, 2. 


c. 9. /. 16, 17 


Certificates for performance of quarentine, what to pay, 9 Ann. c. 2. /. 7. 
Certiorari, See I/rit, | 


Charter party in England, pays 


—— —————_—m—_r———— ww HO O 6 
And | — — 006 
And in Great Britain —— — — 006 
Cinque ports, See Admiralty. 
Circuit pardon pays — —| 200 
Citation in ecclefiaſtial courts, pays —— =" 5606 
And — —_— $— m0. 
And — — — — 006 
Copy thereof — — — — 006 
And — $— — 006 
Clare conſiat in Scotland pays — — — O23 
Clerks admittance, See Admiſſion. 


5 W.&M. c. 21. [. 3. 
90 & 10}. 3. c. 25. /. 37- 
I2 Ann. ft, 2. Co 9: © To 


s W.& M. c. 21. [. 3. 

9 & 10M. 3. c. 25. /. 3, 50. 
12 Ann. ft. 2. c. 9. f. 21. 

s W.& M. c. 21. [. 3. 

g9 & 10. 3. c. 25. [. 30. 
12 Geo. I. c. 33. /. 3- 

5 I. & M. Co 21. /. CO 
g9& 10W. 3. c. 25. /. 30 
10 Ann. c. 19. f. 100. 


Clerks indentures, are liable to the ſame duties as apprentices indentures, for which ſee Apprentice. 


Cognition of heirs in Scotland, pays 


| Collation. See Preſentation. 3 
Commiſſion eccleſiaſtical not otherwiſe charged, pays an ED % 
And SES SI — | EgR=Y 
Commiſſions of rebellion do not pay as letters patent | : 


Common Recovery, See Writ. 

Contra or other obligatory inſtrument, pays 

And 

And if a deed am. ; — 

Copy of a record or other proceedings at JY:/tm, pays 
n 

Of a will 

And — _ 

Copyhold ſurrenders, or copies, are neither within 5 7. & 1M. nor 9g & 10F. 3. 
io W. 3. c. 25. [. 45. eh eb 

But ſuch ſurrenders, copies and admittances except to the uſe of a 
will, or to a cuſtom right or tenant right eſtate, pay 


| ——__— —_——_— $9 — CPE 29 conoren, 
Bp > —— — | 9 ——_— —— 


Sn ———————_—— 
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Re... gvocag. 


Io Ann. c. 19. f. 100. 
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@YCY 


10 FW, 3. 
6&7. 3. c. 12. /. 2 
10 Ann, 


c. 19. f. 100» 


2 Ann, /l, 1. © 2. /« 48. 
I2 Ann, //, 1. c EMS 


BT 
Croenant., See Tit, ; 
Crunty palatine and dutchy of Lancaſter letters patent, or exemplifi- | 


cation of the ſame, pay acts Px 
And | — hn— $a 
And u—————_————_—_ I IGS » WARM ; 7 
Grants of profits under the ſeal of the ſaid dutchy or county pay — 
Proceſs from counties palatine pays IS... TE = 
And | Hor 


Cuftm-right ſurrender to a copyhold. See Copybold, 
Dibentures for draw-backs, See Certificates, 


OCOnhLLbND D 


©00000 © 
$0000. &o© 


' yy + 


Declaration and copy pay — m—_— vw— OO. 
And — 001 
Decree, or diſmiſſion of a court of equity. w— wi 0.06 
And | is — 006 
Decree in the admiralty, or cinque ports. See Admiralty. | 
Dedimus poteſtatermm, See Writ. 
| Dead intolled, pays mm —— 
Exempted from further duties by g & to I. 4. c 25. /. 52. * 
Indentures, or deeds not otherwiſe charged, pay "e=——O 06 
And unleſs they are made for binding pariſh children appreritices © o@6 
And all deeds in Great Britain, not otherwiſe charged by 12 Ann. ex- 
cept bail-bonds and aſſignments thereof, and apprentices indentures 
of poor or charity children, and deeds in Scotland charged with F © * 6 
the duty of 2's. 34. —_— ens 
And us x Momma ey =— 0.10 
And if ingrofſed without being ſtamped, not to be evidence with- 
out payment of the further ſum of — — | 3.0.0 
Degree in the two univerſities, or inns of court, pays —þ 200 
Exception in favour of batchelors of arts, 6 & 7 I. 3. c. 12.ſ. 3, g&1 


Demurrer in law and copy thereof pay 
And 


Copy thereof 
And. 
And | 
Depoſitions taken in the court of equity by commiſſion pay 
And 
Depoſitions in Chancery (except paper draughts by commiſſion be- 
fore engroſled) | 
Copies of depoſitions, and depoſitions not taken by commiſſion, pay — 
And : 
And 
Depoſitions in the eccleſiaſtical, admiralty, or cinque port courts, 
and copies thereof, pay 
And 
Dice per pair pay 
And 


Diſmiſſim. See Decree. : | | 

D:ſpenſatian from the archbiſhop, or maſter of the faculties, pays 
nd — 

And | ——_— 

Denation. See Preſentation. 

Drawback. See Certijicate. 

Eccleſiaſtical courts, inſtuments and proceedings. 

Entry of ations, See Aftion. Fa 

Entry of writs of error. See Writ. | 

Exemplifications of letters patent. See Grants, 

Cys under ſeal of any court, pays 
nd 

Fine, See Writ. 

Grants by the King under the Great ſeal of the dutchy or "fan. 
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palatine of Lancaſter, of any honour, dignity, promotion, fran- 
chiſe, or privilege, and exemplifications thereof, pay 
And 
And : 
Grant of any ſum exceeding 100/7. under the Great or Privy __ 
not direed to the Great ſeal — 
And | 
Every ſuch grant under the Great ſeal of Scotland 
nd grant of office or employment above 50/. fer annum 
nd 
And eyery ſuch grant in Great Britain pays 
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sIW.& M. — NY 


9 & 107. 3. c. 25. 


12 Ann, /t. 2. c. 9. ſ. 21, 
SW.SM. c A 3 
9H. 3. <. 25. |. 2. 


s W.& M. c. 21. 


9 & 10M, 3. « 25. [. 13, 


#2 £. 2 2 
IO * Z. C. 25, + JÞs 
& Me. c. ok, 34 

10M, 3. co 25. /. 13. 


sW.& M. c. 21. /, 3. 


5 &@6W.& M.c 21. [. 3. 
9&T 10M. 3. c. 25. /. 30. 


12 Ann, //, 2. 9. /- 21, 


3 Geo. 2. c. 19. f. 1. 
SIW.S M. c. 21. /. IT. 
9& 10M. 3. c 25. f. 59. 
5 W.&S M.c. hn 


9 & 10/7, 3. c 25. [. 51. 


o MW. 3. c. 25:/. 51, 


sW.& M. c,21. ſ. 3 

9& 10W. 3. c. 25. /. 38, 39+ 
32 Geo. 2, c. 35. f. 9, 10. 
sW.& M. c. 21. [. 3 

g9& 107, 3, c. 25. ſ. 38> 

s W.& M. c. 21. = \ 
9& 10 MW, 5. c. 25. ſc 39. 
32 Geo. 2. < 25, [. 8. 
5W.& M, c. 21. [. 3 

9 & 10M, 3. c. 25. /. 26, 


32 Geo. 2. c. 35. /. 8. 


sW.& M.c. 21. [3+ 
9& 10W.47, c. 25. /. 40. 
32 Geo. 2. © 35. [. 8. 


sW.& M. c. 21. /. 3: 

9 & 10 WW. 3.c. 25. /. 36. 
g Ann, co. 23. f. 39. 

29 Gev. 2. c. 13. /. 1. 


sW.& M.c. 21. [. 3. 
9 & 10M, 3. c. 25. /. 8. 
12 Ann. ſ. 2, c. 9. f. 24, 


See the Duties on the ſeveral inſtruments, 


5W.&S M.c.21./. 3. 
9 & 10 IF 3. a# of 


5 W.&S M, c. 21. |. 3. J 


9 & 10IV. 3. c. 25: /c2- 
12 Ann, ft. 2. c. 9. f. 21. 


sW.&S M.c.21./. 3. 


9& 107. 3. c. 25./c 4 
12 Ann, ft. 2. c. 9. /. 21. 
5s. W.& M.c. 21. /. 3. 
9 & 10W. 3. c. 25. /. 5- 
Iz Ann, ft. 2. c. 9. /. 21: 
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l. $, d. oa os 

Grant under the Great ſeal, Exchequer, dutchy county palatine, 

or Privy ſeal, of lands in fee, or for years, or other grants of { 2 00 
profits not particularly charged. — — 

And 

Habeas Corpus. See Writ. 

Tndentures, See Deeds and Apprentices. 


SW.&S M. co. 21. [. 2. 


— 200 9&10VV. 3, c 25. /.6 


In/litution pays — — 050 5W.& M..o.[c 5. 
And — 050 9&Y 107. 3. c 25. /. 14, 
And — — O50 12 Am. ft. 2, c. 9. /. 21, 
Inflitution, or licence by the preſbyters in Scotland — — 050 12 Am. fl. 2. c. 9. f. 12, 
Interrogatories in equity — =———= — — O1o 5W.&M. c, 21. {e 3 
And — 010 9&1oH. 1. 25, /. 26, 
Copy — — — — oor. 5W.& M. c.21.F. 3. 
And C——————_—_—_— — eo QOI 9& 10V, 3. C. 25. /. 46. 
And — — 001 32 Geo. 2. c. 35. /. 8, 
Trventory exhibited in eccleſiaſtical, admiralty, or cinque port courts 0 0 6: 5W.& MM, c 21, fc 3 
And —— —_—_— — —,006 g&1oW.1, « 25./. 3, 
Copy thereof —mm—_ ——— — — OO 6 b) W. & " - 21, |. 

And — — — — — 006 g& ioW.3. c.25./.36 
Judgment ſigned in any court at Yeſtminfler = —— =— o26 5W.&M.c.21.ſ. 3 
And ———————_— — — 026 g9&1oMW,z, C. 25. /. 22 
Kalendar. See Almanack, + 4 : F 

Lading Bill — — — — O04 9 Am. c. 23. |. 3. 

Latitat — — — =_—_oo6 5W.&M. c.21./. 3. 
And ——— _—— —— ——— wn O o 6 9 & 10}. 3+ Cc. 25. þ. 3l. 
And — — O06 12 Geo. 2. c. 33... 2. 


Leaſe. See Deed. : | 
Letters patent, letters of attorney and adminiſtration, See Brief, County Palatine, Grant, Adminiſtration, Attorney, 
Letters of mart — — oO 5 s5W.&M. c. 21, /. 3. 


And —— ms (0 5 O 9 & IO WW. 3» C, 25. |. 18, 
And ——— —— — — O50 12 Ann. ft. 2. c. 9. /[. 21, 
| Libel and copy thereof pays — — —— — oo6b 5W.& M. c, 21. /. 3. 
And — — — 006 9g9& 1oVF.3. c. 25. /. 36. 
Licence by an eccleſiaſtical court, or ordinary — — 050 5W.&M. c.21./. 3. 
And | | — — — — 050 9& 1oMH,3. c. 25./. 14, 
And — — — O50 12 Ann, ft, 2. c.9. /. 21. 
By the Preſbytery in Scotland, except to tutors and ſchoolmaſters — o 5 o 12Anm. Ht. 2. c. 9. /. 21, 
Licence of marriage exempt from the duties granted by 9g & 1o #-. 3. c. 25. /. 53. Penalties for marrying withs 
out licence, or bans in ap_ & 8 W. 3. c. 35. þ- 1, 2, 3» 10 Ann. c. 19. /. 176, 177, 178. 


Or for being ſo married, 7 & 8 MF. 3. c. 35. /{. 4. 


Licence for retailing wine — — O40 9 Ann. c. 23. [. 23. 
And where no other licence is taken out — —  =—=- 5 0 © 30 Geo. 2. c. 19. /. I. 
Where a licence for retailing ale, &c. is taken out =——— — 4 0 0 30 Ges. 2. c. 19. /. I. 
Where a licence for retailing ſpirituous liquors is taken out — 2 0 © 3 Geo. 2. c. 19. |. I. 
For retailing ale, &c. — O10 9 Ann, c. 23. [. 23. 


Penalties on perſons taking recognizances of ſellers of ale without firſt cauſing ſtamp licences to be made out, 
6 Geo. I. c. 21. /. 56. | 


Licences for keeping alchouſes on the military roads in Scotland, exempted, 29 Geo. 2. c. 12. /. 19, 

Mandate, See Writ. | 

Marriage licence or certificate, Sce Licence, Certificate, 

Mar ſhal court. See Proceſs. | | | 

Matr iculation | — — — m—_ HO I 
I 


W.& M. c. 21. /. 3. 
& 10M, 3. c 25. /. 27+ 


5 
And 9 
5s W.&S M. c. 21. /[. 3. 
9 & 
I 


— O 
Monition, or perſonal decree in the admiralty, or cinque ports. See Admiralty. 


| 


Monition, or citation in the eccleſiaſtical courts, and copies of them © © 6 

And | — 0056 io. 3. c. 25. /. 30. 
And _ — — O06 12 Ge 1, c. 33. 3+ 
News-papers. See Pamphlets. | 

Nift prius. See Poſtea. | | 

Notarial a7 — — — O06 s W.&S MM. Ce 21. /. 3. 
And — — — 006 g9& 10}, 3, co. 25./. 37 
Nwvodamus in Scotland — — — O©2.3 10 Ann, c. 19. f. 100. 
Officers at ſea pay the ſame as thoſe at land, 6 & 7 IV 3. c.12./.6. g & 10/7, 3. c« 25. /. 3b. 


Orders, See Rules, 

Original writs. See Writ, 

Original inſtruments of ſurrender, or reſignation of  aqqgerd | 
rights ; original retour of ſervice of heirs, original ſaifne ; ori- . | | 
al 1 rents of ſurrender, or reſignation ; ſervice or 5d 0 2'3 10.4, < Ig. /- 100. 
nition of heirs in Scotland, pay 

Palatine. See County, 


Pamphlets, and news papers of half a ſheet, or leſs, pay -—- 00 OZ 10 Ann, &. 19. /. 10T, 
Larger than balf, not exceeding one ſheet, pay — — OO1 II Geol. c. 8. |. 14+ 
And 


— O © 0+ 3 Geo. 2. c. 19. /. 1. 

Larger than one ſheet and not exceeding ſix in oCtayo, or twelve in quarto, or twenty in folio, pay 25. for every 
ſheet in one printed copy, 10 Ann. c. 19. /. 101. | | 

Clauſes ſhewing how and under what penalties ſuch papers are to be ſtamped before they are printed, 10 An, 
c, 19. /. 104, 105. ; 

And printed copies to be brought to the office and entered, 19 4un, c 19. /, 111. 


2 And 


And under what penalties, 10 Ann. c. 19. /. 112, 113; 
Pamphlets unſold, how to be cancelled, and the like number of ſheets ſtamped duty free to be exchanged for 
them, 10 Ann. c. 19. /. 114. 


What news-papers ſhall not be deemed pamphlets, &c. 11 Geo. 1. c. 8. /* 13, 14, 15, 
| h. 3. d. 
ardens of crime, or forfeiture, reprieve, or relaxation from fine ? 
yrs" puniſhment, or other forfeiture Sj 200 SW.SM. co. he 3 
nd all but circuit, or Newgate pardons, and every ſuch relaxa- | 
— &c. pay the farther ſums of : meandl 200 g9&1ieoW. cc. 25, {c 3s $0: 
And if the relaxation be of a fine, &c. above 1007. — 200 12 Am.}l,2. cg. [. 21. 
Parliament (a&ts of,) proclamations, forms of prayer, acts of ſtate, matters printed by either houſe of parliament 
ſchool books, books of piety, daily bills of goods exported and imported, and bills of mortality, are excepted, 
10 Ann. c. 19. ſ. 102. , | y 


Paſſport — — 006 5IW.&M. . 21.7. 2. 

And rat buns IS ACSC — 006 dio. s eat £m, 

And — — 006 12Am.fl.a. c. 9. /« 21, 

Patents. See Brief, Grant. | 

Phyſicians admittance to the college, pays — —_ 200 $F.X MM. c.21: [2 

And OO —.200'9I #3. 8. 25/9: 

And c— w— cm c—_— — 20 0 12 Am. fl. 2.c. 9./, 27. 

Pladings in law, and copy thereof — —— — 001 $MW.& M.c. ar. LF. 

And | — — 001. 9& 10#. 3. 25. /. 38, 39. 

And ; —— — OO1t J2Geo. 2. c, 9, 10, 

Pleadings in equity —— — — — 010 5W SM... 21: /. 3. 

And | ——_——_ ——— we OT O 9 & 10 IV. 3. C; 25. /. 26. 

And copies _— ; —- 0 01-42 GC. 2. 6. 435-6. 8; 

And all pleadings in law and equity are to be writ as uſual, 5 . & AM. c. 21. {. 15, g& 10 IF. 3 
Cl. 25+ /- 64. | | 

Palicy of aſſurance in England, pays — — 006 5P.&M. cc. 11. [. 3. 

And — — — 006 9& 107V. 3. c. 25. /. 47. 

And —_———— CMALEDPY — 006 12 Am, Jt: 25.6. 9. þo 21: 

And if within the bills of mortality — ——— O 2 4 10 Am. c. 26. /. 67, 68. 


| ' 3 Guo. 1.:c-7.:./. 1: 
Clauſes for ſecuring the payment of the duties on policies of aſſurance, 10 Ann. c. 26. [; 751, 72, 73. 
Policy to be made out within three days after the aſſurance, on pain of 100/. 11 Geo. 1, c 30. /. 44. 


By ſtat. 5 Geo. 3. c 46. ſet. 4, 5. it is enacted, that from and after 5 Tuly, 1765, where the properties of ' 


more than one perſon, &c. in a ſhip or cargo, or both, ſhall be aſſured for upwards of 1001 in the ſame 
policy, the policy is void, and the premium remains to the inſurer; and in like manner, in caſe of any 
additional aſſurance not duly ftampt; provided any number may be aſſured on one policy, with 5 ſtamps 
of 55. each. | | 


Poftea — | — — 026 5W.& M.c.21.[.3. 
_ —_ nds — -— 026 g& wW.z3.c.25./. 21. 
Copy thereof mp Go Ge — oob 5W.& M.c 21. /. 3. 
Pro 1 d benefice above the yearly } 29.5 ITS EA þ Mo 
reſentation, collation, or donation to a benehce above the yearly | 
on of 101. in the King's books, pays —_— wt 200 SF.IM. c21./. 3. 
Probate of wills, except from common ſeamen or ſoldiers, pays o50 5W.& M.c.21./. 3, 6. 
And —— FF AVETIBEGR cnmanpwncg — 050 9g9& 10M, 73. c. 25. /[. 19, 144 
Proceſs, See Writ 
Proftor's admittance. See Admiſſion, | 
Procuration | — — amun__—_—_— 0 0 6 b IT. & 1. C. 21. /. 3. 
And — —— — — 006 g& 10M. 3.c. 25. f. 37. 
And —— — — — 006 12 Ann, fl.2.c. 9. /. 21. 
Proteſt — — _— — oob 5,W.& M.c. 21. [. 3. 
And — — — — 006 g9& 10VH. 3. co. 25. /. 37. 
And — — — — 006 12 Ann, ft. 2. c. 9. /. 21. 
Duo minus, See Writ. | y | 
Recognizance and Writs. See Statute. 
Regifter of Degrees. See Degrees. 
Rejoinder and Replication. See Pleadings. 
Relaxatim. See Admiralty, Pardon. | 
Releaſe inrolled, 'pays t—— O05 5 W.&# M. c. 21. 
Common releaſes, pay | m— © © 5s W.& M. c. 21. [. 3. 
And | —— — 006 g9& 10M, 3. c. 25. /. 37. 
And — $— o0o06 12 Ann. fe. 2. c. 9. /. 21. 


Reprieve. See Pardon. : 
Rules and orders in courts of 7/:/tminer, and copies thereof 


O 
6 
6 
6 
6-5 FM car [+ 
6 
6 
3 


O © 
And — — 006 9g@& 10M. 3.c, 35. /. 34, 35. 
And ;*"- is —_—_—_—_— © © 32 Geo, 24 c. 35. þ« 6, 7. 
Saiſimne in Scotland — O 2 10 Ann. c. 19. /. 100. 


Scotch inftruments are not charged with ſtamp duties previous to the union, 5 Ann, c. 8. Article IO, 14. 


Scotch inftruments, what to pay, 10 Ann. c. 19. /. 100. 
Scotch deeds, not charged with 25. 3d. pay — =— 00 6 12 Ann. ft, 2. c. 9. f. 21. 
Sentence in the Eccleſiaſtical courts, and copies thereof, pay — oob 5 W.&M.c. 22. |. 3. 
And — 006 9g9@& 10M. 3. «c. 25. /. 36, 


| 
| 


Sentence in the admiralty or Cinque ports. See Admiralty. 
Sewers proceedings pay nothing, & & 7 W. 3. c. 12. f. 2» 9. and 10 HF, 3. co. 25. [. 45. 


=” rficavi — — 050 5W.& M.c. 21./. 3. 
| ”- 4 mea RTE — prn—n—g— ——_— O00 9 & 10 W. 3. Go Ig. 16, 
Vor. II. 81 Sign 
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li 5. of 
8ign manua! to ariy beneficial warrant or order, except warratits of | 
orders for the ſervice of the navy, army, ordinance, pay _ 0 2:6 5 I.& M. 6 21. £4 
And | POR — 026 9&@17M.,.c. 25. {. 24; 


And ——. 02.012 nn. ff. 2. c. 9. /. 21 
South Sea ſecurities, exempt from duties, 3 Geo. I, c. 9. /. 16. 5 Geo. I. c 19. }-:30. 6. 1; c $f br 


Stannary proceedings exempt from ſtamp duties, 6 & 7 /r. 3. c. 19. ſ.2, g9& 107, g. 25: /. 48; 


Statutz-//aple merchant or reCognizance,” pay — —— > O05 0 - Cups Jr R 

And | EAI APE TS 4 IIS EEE OT Ot] — 050 9&Tno#/F. * C. 25. /. 30 
Proviſoes exempting recognizances before juſtices of peace, b & 7 7, 3.c. 12. /.2., 9 & 101V, Li . | 
Subpana, See IVrit. | * {4% 
Surrender ef grant, or office, inrolled, pays — f 050 : {Pa F-2 I 43 of fot 


Surrender of Cof yholds. See Cofybclds. | 

Surrender of heretable rights in Scotland, pays —— — C23 10 An. c, I9. /. 100. 
Te/limmial, See Degree, | 

Transfer of ſtock a ATE — 02.3 10 Am. c. 19. /{. 100, 
And — — — --0-40:..12 Ann. f}.-2; 5.9. fe 21, 
IVarrant from juſtices of peace pays nothing, 6 & 7/7. 3. c. 12. f.2, 9&10W. 3... 2. /. 45; 
#Vine-licence, vee Licence. | 

I/rit of Habeas corpus, pays 
But is exempted from further duties, 9 & 10 I. 3. c. 25. ſ« 31, 5 
Writ of Certirari, pays 


ogo sW.&M. cc 2x. 
I2 (rev. 1. £433. / 2: /'$ 
o50 5W.S& M. 621. [,.4, 


© | 


But is exempt from further duties, 9g & 10 W. 3. co 25. [. 31, 54- 
Writ of entry for ſuffering a common recovery, pays _ 

But it is exempt from further duties, 9 & 10 /Y, 3. c. 25. /. 31, 5 
Writ of Error, pays 
And-.--* 


Every other writ original, (except ſuch. on which a capias = 


.:I;:'6-3% þ: 2. 

5 Bm C. 2T, |. 3. 
£0. 1. C, JJ f. 2. 

5 W.& M. c. 2x. |. 3. 

9 & 10 VV. 3. c. 25. /. 15, 


And X w— — 050 g9& #3. c. 25. /. 15. 
And —— — _ O' 6: 123 Geo. 1.4. 33. «2 
Writ of Appeal, except to the delegates, pays — —:0$0 S#F;& M. © 21. [. 4. 
And — —— — 050 9&0 .:3.c 25. {. 15. 
IWR ——— — — Oo 6 12 Geo. 1. c. 33. |. 2, 
Writ of covenant for levying a fine, pays — — o5o S5W.&M. 21. /. 3 
I I 
— O 


v 
o0000Q9000000 
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© 2 


ſubpcena, bill of diddle/ex, latitat, capias, quo minus, dedimus 

pote/tatem, and every other writ, proceſs or mandate of courts hold- 

ing plea of 40s. pays | 
And 


O 
Oo 
ix) 


SW.S M. c. 21. /[.3 


006 0 & 1077. 2. 6-25. /. 3I, 


I2-Gee. 1. c33:./ 2+ 
q Gi. 2, <3. {+7 


And. | — 0.0 6.::32/Ce.2.'c 35. /þ 7 
| Writs of Covenant, writs of Entry, and writs of Habeas corpus excepted, 32 Geo. 2, c. 25. ff 7. 


CC —— EP 
$— — _—— — 


2. Clauſes concerning the officers for the management ef , 10 TV. 3. c. 25. ſ. 68, 9g Ann. c. 23. f. 36. 10 4m. 
the lamp duttes, | WC WW 

| And to ſtamp vellum, &c, without fee on payment of 
Such officers how to be ſworn, 5 FF. & MM. c. 21. | the duties, 5. & M. c. 21. ſg, g&1oW. 3. « 
ſ. 12. 9 © 10. 3. c. 25. f. bo, 61. 8 Ann. c. 9.| 25. |. 59. | | _ 

fſ. 42. 9 Ann, £. 23. f. 29. 1o Am. c. 19. /. 106, } And what allowance to make for prompt payment, 
122. & c. 26. /. 75. 12 Am. fl;2. c. 9. f. 26. 12] 6& 7 W. 3. c.12. f. g. 1 Am. ft. 2. 22. |. 7+ 
Geo. I. co 33+ /þ+ 9+ | 9 Ann. c. 23. f. 36. 10 Ann. c. 19, ſ. 117, 12 Ann. 

| And how to account, 5 1, & MM. co 21. /. 24. fb. 2. ©. 9. fe 27. 12 Go. 1. c. 33. f. 6. 

What commiſlioners are to levy the duties granted by [| Judges to make orders at the requeſt of the comiſ- 
the ſeveral ſtatutes, 5 /, & M. c.21. [.7.. 9 & 10| ſioners for the better ſecuring the duties, 5 //. & M. 
W. 3. c. 25. f. 48. 9 Ann. c. 23. f. 48. 10 Ann.|c. 21. ſ.12. 9. & 10. 3. c 26. {;, bo. 

c. 19. f. 103, 124. & ©, 26. /. 77. 12 Ann. ft. 2.| Such commiſſioners with a comptroller continued for 
£9. /. 2%, 29... 12 G0. 1.6. 33. þ. 4. © 30 Geo. 4. oe: 9 & 10 FH. 3. c. 44. f. 43. 9 4m. cw. 2b 
c 19. /. 16 17, . 12, ' 

LE to Rs the orders of the treaſury, 5 7. & M.} InſpeRtors in courts and offices, 5. & M. c. 21. 
c. 21. f. 13. 9&10VV, 3. c. 25. f. 62, 8 Am. c.9.|ſ.12. 9 & 10 W.3. «. 25. . 60. 
ſe 44 9 Ann, c. 23. f. 30. 10 Ann. c 19. /. 170.| And other inferior officers to he appointed by the com- 


30 Geo. 2. c. 19. /. 24. miſfioners, 5 IYV. & N. c. 21. /.7. 9& 10WV. 3 
And where to keep their head office, 10 Arn. c. 19. | c. 25. ſ. 48. 8 Am. c. 9, [. 33. ; 
ſ. 181. | Penalties on perſons hindering ſuch infpeRors from 1n- 


How puniſhable for miſapplying or detaining the mo- | ſpeRting books which may diſcover frauds, 9 Ari. c. 23: 
nies in their hands. 9 Ann. c. 21, f. 11. &c. 23. /. 48.| fe 28. mg 
39 Geo. 2. c. 19, f. 25. And on colleQors detaining and miſapplying monies i" 

And how'to furniſh all parts of the kingdom with |.their hand, 9& 10H. 3. c. 44. /. 45- 9 Ann. 23 
ſtamped vellum, &c. 5. & M. 21. f.13. 9&|/. 14. 
io, 3. ©. 25. f. 62. g Am. c. 23. f. 35. io Ann, And on commiſſioners not duly paying monies 1nto the 
c. 19. f. 116. 3o Gee. 2. c. 19. /. 20. | Exchequer, 9 & 101/. 3. c. 44. /. 42. 

And how to mark.-the price ſet by the treaſury on| . And on officers ſtamping vellum, &c, before the duty 
ſtamped vellum, &, 6b& 7.3. ec. 12. fg. 9 & | is paid, 5 JF, & AM, c, 21. }. 10. - 


Salaries 


» 
$4 


8'T A 


&-laries of the officers how to be paid out of the du- | 


ties, 5 WV. & MM. c. 21. f. 22. 9& 10VV. 3. co 25. 
f. 66. 8 Ann. c. 9. ſ. 33. 12 Geo. Is C 33. |. 5. 


3. General clauſes relating to, and inforcing the payment 
of lainp duties. ' 
Stamps how ”, be provided "= þ cody from - 5g to 
ime, s W. & M. c. 21. [. 7. wc: 9. /. 30. 
rs of paupers Rane from duties, */ W. & M. 
£21. fo 14+ 12 Geo. I. c 23. /. 

Probate of wills of Seameh and 

 & M. c. 21. /. 6. Es, I, 
the dn how to be proclaimed, 5 I. & 7. 
c 21. ſ.7- 9 & 10W. 3. c 25. ſ. 67. 9 Am. co. 23. 
f. 33: io Am. < 19. /. 110. 

And the proclamation judicially taken notice of by the 
judges, 10 Ann. c. 19. f. 180. T” DE 

Vellum, &c. how to be marked with ſuch ſtamps, 
sW.& M. c. 21. f. 9g. g9& 10/3. c. 25. [. 49. 
8 Ann. c. 9+. ſ. 36. g Ann. c 23. /. 25. ; 

And how on the alteration of the ſtamp, the parties 
that have vellum, &c; marked with the old ſtamp, are to 
be ſupplied with vellum, &c. ſtamped with a new ſtamp, 
without fee, - 5 //. & Md. co. 21. f. 16. 9 & 10. 2. 
< 25. ſ. 65. 9 Ann. c. 23. f. 32. 10 Ann. c. 19. /. 109. 
12 Geo. 1. C 33. f. S. 

Inſtruments written on paper not duly ſtamped, ſhall 
be of no avail in Jaw till ſtamped, and the penalties paid, 
sW.& M. c. 21. ſ. it. 9& 10 WV. 3. c. 25. [. 59. 
g Ann. c. 23. f. 27. 10 Ann. c. 19. f. 105. & < 26. 
f. 71. 12 Ann. ſ. 2. c. 9. f. 25. 12 Geo. 1. co 33. / 8, 

Inſtruments and writing, charged with ſtamp duties, 
ſhall be writ as uſual, 5 //. & MM. c. 21. f. 15. 9 & 
10 I, 3. c. 25. |. 64: : 

Several matters charged ſeverally by 12 Ann. written 
on one piece of paper, &c. ſhall be charged ſeverally, 
12 Ann, ft. 2. c. 9. f. 24. : 7 | 

Penalties on perſons writing inſtruments on 4x6 Og 

. not ſtamped, 5. & M. c. 21. f. 11. 6& 7 W. 3. 
c. 12. ſ. 5, 8. 9 & 19W. 3. c. 25. f. 59. 9 Am. 
cr. 23. ſc 27. 10 Ann. c. 26. ſ. 11, 12 Ann. f. 2. c. 9. 
ſe 25-12 Geo. 1. ©. 33+ fo 8. X | 

Or writing a new inſtrument, &:c. on ſtamp paper, 
Ec. whereon a former was before written, or tearing © 
a mark from one writing with an intent to uſe it on an- 
other, x Aim. ft. 2. c. 22. fo 2 ; 

Or on putting ſome part of the writing charged with 
ſtamp duties either on, or as near the ſtamps as may be, 
x Ann. /t: 2. £22. [5+ | , 

And on officers negleQting to enter or file ations, 
plaints, bails, appearances, admiſſions, or other proceed- 
ings, I Ann. ft. 2. c. 22. f. I, 3. 5 Ain. c. 19. /. 29. 

Penalty of 5/. for ſelling unſtamped cards or dice, or 
uſing them in gaming houſes, 10 Ann. c. 19. /- 162. 

Penalty on deſacing the ſtamp on cards, and new ſpot- 
ting dice, 6 Geo, I. c. 2T. f. 55. | 
| Penalty on not making out ale licences duly ſtamped, 
6 Geo. I. c. 21. f. 56. 29 Geo. 2. c 2. fe 12. 

Penalties in the ſtamp as to relate to ſubſequent du- 
ties, 6 Geo. I. c. 21. f. 50. : 

The day of ſuing out'a writ ſhall be indorſed on the 
warrant, 6 Geo. I. G& 21. f. 54- | | 

Penalty on making inſurance without ſtamps, 11 Geo. 
I. Co JO. fe. 44+ | | 

Hawkers of unſtamped news papers to be ſent to the 
houſe of correQion, 16 Ges. 2. c. 26. /- 5+ 

Penalties how diſpoſed of, 1 Ann. et. 2. c. 22. /. 6. 
9 Ann, c. 23. fe 37- 10 Ann. c. 19. /. 119. | 

ow to be mitigated by juſtices of peace, 
C. 19, /. 120, 173. | 
X oleh ae 4 ſuch ova not to be ſuperſeded 
y certiorari, 10 Ann. c. 19. /. 174+ 

Proviſoes in favour of paupers, 5 1, & MM. c. 21. 
fe 14. 9 & 10 IV. 3. c.25. ſ. 63. 12 Geo. Ic. 33. þ. 7: 

And of thoſe that write things without ſtamp on a 

| book or roll licenſed by the commiſſioners, 1 Ann, /2. 2. 

Ce 22. |. 4. 
| CS cioa {ſtamps or procuring paper to be marked 
Vith counterfeit Ramps, &c. where felony, 5 /F. & My 

L 


ſoldicrs excepted, 5 


10 Ann, 


fo 34+ - ge: Ain, c 21. J- 9, 10, 13. & c. 23. |« 31: 


T2 


c. 21 f.11., 9& 101, 3, o 35. {. 59. 8 Ani. ©: 6 
f- 41. 9 Ann. @, 25. ſ. 34. 10 =— I9. /. 115. Fo 
c. 26. f. 72. 6 Geo. 1. c..21. . bo. 29 Gen. 2. c. 12, 
fe 21. c. 13. fe 5. 30 Ges. 2. 19. f. 27. 
C35 i/o- 17» 


Stamp duties not to extend to licences by commiſlio« 
ners of exciſe, 29 Geo, 2. c. 12, [+ 25. 


32 Ges. 2. 


4+ Clauſes for the ſecurity of 


thyſe wha advanced money 
credit of the lamp duties. } uf 


the 


Such creditors how . to be paid, 5 W.&SM. c. 21. 
ſe 17. &c. B& 9g W. 3. «©. 20, {. 12, 13. 8 Ann. 
c 9. /. 46, 47, 48. 9. Ann. c. 21. [. 8, 9, IO, 11, 
"Etamp dutics ated, g 4 

tamp duties now appropriated, un. CG. 2%. f. $4, 
10 Am. c. 19. /. 125. 30 Gea. Rb I9. /. as 46 

Diſtin&t accounts how to be kept of the payments, 5 
W.& M. c. 21. {. 18, 19. 9 & 10 IF. J. Cc 44. 
J- 40, 44+ 5 Am. c. 19. /. 7, 13, 14. 8 Am. c, 9. 
IO 
And re- 
9& 101//, 3. 


Ann. c. 19. /. 108. 12 Geo, x. c. 23. {. 11. 
giltered, 5 /7. & A. c 21. {, Sr C 
44. /- 44, 

And paſſed annually, x An. ft, 2: c 22. . 8. 


And the arreas ſet ſuper on the parties chargeable 
therewith, 1 Ann. ff. 2. c. 22. /. 9. 


But not on any perſon not duly charged, on pain of 
treble damages, x Ann. /f, 2. c. 22. /[. 11. 


'The ſtock of paper and vellum, &c. to be ſet on the 
foot of the account, 1 Ann. fe. 2. c. 22. [. 10. 

Clauſes concerning the continuance of ſtamp duties, 
9 & 10}, 3. c. _ «1 Ann. fl, 1. c. 13. [;, It, 
I2« 5 Ann. c. 19. f. 3, 4. 6 Ann. co 5. {. 4, 6. & 


& 17 'fo 66 | 

And declaring them to be redeemable by parliament, 
g9& 10. 3. c. 25. ſ. 47. & c. 44. ſ.79. 6 4m. 
ce. I7. fe be g Ann. c. 21. [. 2 


_ Standard, (From the Fr. etendart; &c. fignum, vex« 
Mum, ) In the general fignification, is an enlign in war. 
And it is uſed for the ſtanding meaſure of the King, to the 
ſcantling whereof all the meaſures in the land are or ought 
to be framed, by the clerks of markets, aulnagers, or 
other officers, according to Aagna charta and divers 
other ſtatutes: And it is not without good reaſon called 
a ſtandard, becauſe it ſtandeth conſtant and immovable, 
having all meaſures coming toward it for their conformi- 
ty; even ſoldiers in the field have their ſtandard or co- 
lours, for their direQion in their march, &7c. to repair to. 
Britton, cap. Jo. There is a ſtandard of money, direc- 
ting what quantity of fine ſilver and gold, and how much 
allay, are to be contained in coin of old ſterling, &c. 
And ſtandard. of plate, and filver manufaRures. Stat. 
6 Geo. 1. cap. 17. See Allay, Gold, 

Dtandell, Is a young ſtore oak-tree, which may in 
time make timber; twelve ſuch are to be left ſtanding 
in every acre of wood at the felling thereof, Stat. 35 H. 
8. c. I7. and 13 Eliz, cap. 25. ' 

Standing army, Not to be kept in time of peace, 
without conſent of parliament, 1 //. & MM. ff. 2. 
cap. 2. 

Stanes, For maintaining Stane's bridge, 13 Geo, 2. 
cap. 25. 
 Stoanaries, (Stannaria, From the Latin /fannum, © 
tin,) Signifies the mines and works where this metal is 
digged and purified, as in Cornwall, and other places : 
Of this read Camd. Brit, pag. 119. The liberties of 
the /annary-men granted by Edward the Fir/t, before 
they were abridged by the ſtatute 50 E. 3. ſee. in Plaw- 
den's caſe of mines, fel. 327. and Co. 12 Rep. fel. g. 
And further, for the liberties of the fannary-courts, ſee 
16 Car. 1, cap. 15, Of which courts there are. four in 
Devon, and four in Cornwall. Cowell, edit. 1727. La- 
bourers in. the ſtannaries may recover their wages before 
juſtices of the peace, 27 Geo. 2. c. 6. 

- Staple, (Stapulum,) Comes from the Fr. E/ape, 7. 2. 
forum vinarium,- a market or ſtaple for wines,. which are 
the principal commodity of France ; or rather from the 
Germ. ſtapulen, which ſignifieth to gather, or heap any 


thing together; In an old Fren,h book it 1s w_ A 
F aats 


SE 3:.- 


lais y avoit eftape de la laine, &c. 1. e. the flaple for wool : 
And with us, it hath been a publick mart appointed by 
law to be kept at the following places, viz. We _ 
Yerk, Lincoln, Newcaſtle, Norwich, Canterbury, 

cheft-r, Exeter, and Briſtol, &c. A ſtaple court is held 
at the wool ſtaple, the bounds whereof begin at Temple 
Bar and reach to Tuthill; in other cities and towns, the 
bounds are within the walls; and where there are no 
walls, they extend through all the towns ; and the court 
of the mayor of the ſtaple is governed by the law mer- 
chant in a ſummary way, which is the law of the ſtaple. 
4 Infl. 235. See ſtat. 27 Ed. 3. The ftaple goods of 
England are wool, woolfells, leather, lead, tin, cloth, 
butter, cheeſe, &c. as appears by the ſtatute 14K. 2. c.r. 
though ſome allow only the five firſt; and yet of late 
ſtaple goods are generally underſtood to be ſuch as are 
vendible, and not ſubje to periſh, of any kind. Tac. 

All ſtaples ſuppreſſed, 2 Ed. 3.c. 9. The ſtat. of the 
ſtaple, 27 Ed. 3. 2. 2. | 

Staples eſtabliſhed in England, 27 Ed. 3. ft. 2. c. 1. 
38 Ed. 3. ft. 1. c. 7. 

None of the King's ſubje&ts to export merchandiſe of 
the ſtaple, on pain of death, 27 Ed. 3. ff. 2. c. 3. 

The ſtaples to be governed by the law merchant, 
27 Ed. 3. /t. 2.c. 8. & 19. Writ of-error of the judg- 
ments in the ſtaple, 27 H. 6. c. 2. 

The penalties in the ordinance of the ſtaple not to 
incur till they are declared in parliament, 28 Ed. 3. 
6 1*- 

Tattices to inquire of defaults againſt the ordinance 
of the ſtaple, 31 Ed. 3. /f. 1. c. 7. 

The juriſdiction of the mayor regulated, 31 Ed. 3. 
Ne. 4 ©. 9. 36 Ed. 3.6 7 

The ftaples removed from Calais and Middleburgh to 
England, 43 Ed. 3. c. 1. 14 R.2. c. 1. 

'To be appointed in certain in parliament, 46 E4. 3. 

Licence to export ſtaple goods, 5 R. 2. ft. 2. c. 2 

Removed from Middleburgh to Calais, 12 R. 2. c. 16. 
EE Officers of the ſtaple ſhall be ſworn to the king, 14 

« 2, Cl. Jo 

Juſtices of the peace ſhall enquire of the weights of the 
ſtaple, 14 R. 2. c. 4 | 
No denizen ſhall export merchandiſe of the ſtaple, 14. 
Ko: Ke 
The mayor, with the preſence of one of the conſtables, 
may take recognizances, 15 R. 2. c. 9. 

No licence to be granted for export of ſtaple goods 
to any place but Calais, 21 R. 2. c. 17. 14 H. 6. c. 2. 
237 £4. 0. c.-2; 


Ships to ballaſt with tones for the repair of Calazs, 
21; 2- £36; | 

No ſtaple goods to be exported to any place but Calazs, 
without licence, 2 H. 5. ft. 2. c. 6. 2 H.6. c.4& 5. 
10 H.6. c. 7. except by merchants of Genoa, &c. 8 
H. 6. c. 17, 19, 20. 

All merchants may ſhip goods at 1felcombe for the ſta- 
ple at Calars, 6 H. 6. c. 6. | | 

Merchants reſorting to Norway, ſhall go to the Daniſh 
ſtaple at North Bergen, 8 H, 6. c. 2. repealed, 1 H. 8. 
CG Is 


Regulations of the ſtaple, 8 2, 6. c. 18, 25. 


Licences granted to the men of Newca/tle and Ber- 
wick, to carry wool to other ports, repealed, 8 H, 6. 


+ 2I, 

Certain duties of moorage for the repairs of the works 
at Calais, 10 H. 6. c. 5. 

Shipping ſtaple goods in creeks, made felony, 11 H. 6. 
c. 14. goods laid on land to be ſo ſhipped, forfeited, 
14 H. 6. c. 5. | 

Staple goods ſhall be ſhipped at the keys in the ports 
aligned, 15 H. 6. c.8. | l 
xporting wools and fells ewhere than to Calazs, 
ony, 18 H. 6. c. 15. 

Staple goods carried to other places by licence ſhall 
pay the ſame duties, 20 ZH. 6. c. 4. 


Proportions of the price of ſtaple goods to be coined, 
$ H. 6. c. 18, 


FI. 6. 'T IF, 


I 


in- 


Iz H, 6. 6 13. 14 A, 6, 6 2, a9. 


- BE WY 


The annual amount of the cuft 
Calais, 27 H. 6. c. 2. as 


|= omrapey ſhall not be allowed in the courts'at C4); 
1 H. 7. <3 wh 

The officers of the ſtaple prohibited from faking re 

24 0 of any debts but of ſtaple, 23 H. $. :. 6. 
GT : 

Star, (Starrum,) A contraftion from th 
Shetar, which ſignifies a deed or contra, Fry ip weed 
obligations, and releaſes of the Tews, were anciently 
called Stars, written for the moſt part in Hebrew alone 
or elſe in Hebrew and Latin; one of which yet remains 
in the treaſury of the Exchequer, written in Hebrew 
without points in King Fohr's reign, the ſubſtance where. 
of is expreſſed in Latin juſt under it, like an Encl; 
condition under a Latin obligation, See the Plea rolls 
of Paſch. 9 Ed. 1. Rot. 4, 5, 6, &c. where many Stars 
as well of grant and releaſe as obligatory, and by way 
of mortgage, are pleaded and recited at large. Cnwell 
edit, 1727, ; 

Star and Bent, Penalty on cutting ſtar and bent on 
ſand-hills, 15 Geo. 2. c. 33. ſed. 6, | 

Star-Chamber, (Camera /ellata, otherwiſe called 
Chamber des eſtyolles,) Was a chamber at WW:ftminſter {o 
called (as Sir Thomas Smith, de Rep. Anglor. lib. 2. cap. 4. 
conjectures, ) becauſe at firſt the cieling thereof was adorn- 
ed with images of gilded Stars. And in the 25 Hen, $. 
cap. I, it is written the /tarred chamber. Henry the ſe- 
venth, and FHcnry the eighth, ordained by the ftatutes, 
viz. 3 Hen. 7. cap. 1. and 21 Hen. 8, cap. 2. That the 
Chancellor, affiſted by others there named, ſhould have 
power to puniſh routs, riots, forgeries, maintenances, em- 
braceries, perjuries, and other ſuch miſdemeanors as were 
not ſufficiently provided for by the Common law, and for 
which the inferior judges are not ſo proper to give cor- 
rection : And becauſe that place was before ſet apart to 
the like ſervice, it was ſtill uſed accordingly. Touch- 
ing the officers belonging to this court, ſee Camd. p, 112, 
113. But by the ſtatute 16 Car. 1,.c. 10, This court, 
commonly called the Star-chamber, and all juriſdiQtion, 
power and authority thereto belonging, are aboliſhed. 
Cowell, edit. 1727. 

Starch, A duty on ſtarch, 2 F. & M. c. 4. /. 49. 
10 Ann, c. 26. {. 7. 12 Ann. ft, 2. c. 9g. /. 7. made 
perpetual, and part of the general fund, 3 Ge. 1, c. 7, 

The duties impoſed by 12 Ann. ff, 2, c. 9. made per- 
petual, by 6 Geo. I, c. 4+ in order to be ſubſcribed inta 
South Sea ſtock, and the ſurplus charged with annuities 
to the bank, 2 Geo, 2. c. 3. 

Drawback on exportation, 10 Arn. c, 26. /. 27. 

. Penalty on adulterating, 10 Ann, c, 26, {. 31. 12 
Ann. ft. 2. c. 9. ſ. 20. 


"5/4 for the charging green ſtarch, 1 Geo, 1. /þ. 1. 
& 2. þ. 6: | | 

Every box containing 4560 ſolid inches, to be deem» 
ed 131 pounds of ſtarch, 1 Geo. 1. ff. 1, c. >} 6. 


Hair powder imported to pay as ſtarch, 3 Geo, I. G& 4» 


of the ſtaple at 


© I4s | 
Starch-makers to uſe oblong or ſquare boxes, 4 Ge. 2+ 
6 1&- 
Penalties on removing or concealing ſtarch, 4 Ge. 2- 
C. Id. /. 2. Cs 


Penalty on adulterating Hair powder, 4 Geo, 2. «© 14+ 


ay 

Stationaring, A cannon reſidentiary in a cathedral 
church. See Stagiarius. 

Statuarium, A grave or tomb adorned with ſtatues, 
Ingulph. 853. : 
Status de manerio, All the tenants and legal men 
within the liberties of a manor, met in the court © 
their Lord, - to do their cuſtomary ſuit, and enjoy their 
ufages and rights. Paroch. Antiq. 450. : 

Statute, (Statutum,) It is a written law, made with 
the concurrence of the king and both houſes of parlia- 
ment. 4+ Bas, br. 033: 
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t. Of ſome requiſites which are eſſential ta the validity of a 


atutes 


2. Of thoſe things which are incident to a flatute ; and from 
what time a ſtatute begins to take effett, ' | 


3. How long any a#t of parliament continues in force and 
of the great power of an att of parkament, 


1. Of ſome requiſites which are eſſential to the validity of a 
flatute, 


No ſtatute is good, unleſs it is aſſented to by the King 
and both houſes of parliament, 4 [n/. 25. Bro, Parl. 
þ. 76. Hob. 111. / 

t has been ſaid, that a parliament may be hoiden 
without ſummoning the Lords ſpiritual to it : But the 
better opinion is, that they ought to be ſummoned, be- 
cauſe they have, by the law and cuſtom of parliament, 
as good a right to fit in the houſe of Lords as any other 
Barons. 2 Inf. 585. 

If the prelates, however, after having been ſummoned, 
voluntarily abſent themſelves, the King, Lords temporal 
and Commons, may make an act of parliament without 
them. 2 1nft. 585. 

This is conſtantly the caſe, where a bill is brought in- 
to parliament for attainting an offender of high treaſon. 
The Lords ſpiritual are forbid, by the canon law, to be 
preſent at the paſſing ſuch a bill; yet, if the act proceeds, 
it is valid. 2 Int. 585, 586. 

In like manner where the ſpiritual Lords, being pre- 
ſent, refuſe to give their aſſent to, or proteſt againſt the 
paſſing of any bill, and the aQ proceeds, it is good with- 
out them. 2 In/t. 585, 586. 

Two bills being read in parliament, the one intituled, 
a Confirmation of the Statute of Proviſors, and the for- 
feiture of him that accepteth a benefice againſt that ſta- 
tute, the other intituled, the Penalty of him that bring- 
eth a Summons, or Sentence of Excommunication, againſt 
any perſon upon the ſtatute of proviſors, and of a prelate 
executing it ; both which tended to reſtrain the authority 
which was claimed by the pope, of diſpoſing of eccle- 
ſaſtical benefices within this realm ;z the archbiſhop of 
Canterbury and York, for the whole clergy of their pro- 
vinces, made their ſolemn proteſtations in open parlia- 
ment, that they would in no wiſe afſent to any law in 
reſtraint of the pope's authority ; theſe proteſtations were 
at their requeſt inrolled ; yet both bills were paſſed by the 
King, Lords temporal, and Commons, and are arnong ſt 
the printed ſtatutes. 2 1nft. 585, 586, 11K. 2./0. 2. 
cap. 2. 11 R. ft. 2. cap. 3» 

As the voices in parliament ought to be abſolute, ei- 
ther in the affirmative or the negative, if the biſhops 
and clergy give their voices with a condition, ſuch con- 
ditional voices are as none; and an act is good without 
their concurrence. 2 Int. 585. 

A bill was brought into parliament in the time of 
Henry the ſixth, that no man ſhould contra& or marry 
himſelf to any Queen of England, without the ſpecial 
licence and afſent of the King, on pain to Joſe all 
his goods and lands. The biſhops and clergy aſlented 
thereto, as far forth as the ſame ſwerved not from the 
law of God and'the church; and ſo as the ſame import- 
ed no deadly fin. This being holden as no aſflent, it 
was ſpecially entered, and it was enacted by the King, 
Lords temporal and commons. Rot. Parl. 6 H. 6, num. 
27, 2 Inſt. 587. | 

And wherever an at is ſo ſpecially entered in the par- 
liament rolls, to have been enaCted by the Kiag, Lords 
temporal and commons, it is not to be inferred, that the 
prelates were not ſummoned to parliament : But it muſt 
be intended that they voluntarily abſented themſelves ; 
or refuſed to give their aflent to, or proteſt againſt the 
paſſing an aCt ; or gave ſuch voices as were contra legem et 
conſuetudinem parliamenti. 2. Inſt. 585. 587. 

Many ancient ftafutes are indeed penned in the form 
of charters, ordinances, commands or prohibitions from 
Be Bing without mentioning either Lords or commons, 

Ol. I, ; ; 
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| and many others have only the general words, it js pto- 


vided, or it is ordained, without ſaying by whom : But 
as theſe have conſtantly been received as Natutes, the 
preſumption is, that they were made by lawful authority. 
Hawk, Pref to the ſtat, 1 Infe. 98. | 


The difference, according to lord Cle, betwcen a ta- 


ſent of the King, Lords and commons, but is made by 
only one or two of thoſe powers. 4 Inft. 25. 

Mr. Prynne, in his remarks upon this p-ſſage, ſays 
there is no ſuch difference, nor any difference at all, be- 
twixt a ſtatute and an ordinance, To prove this, he 
produces more than an hundred a&Qts of parliament, in 
which the words aCt and ordinance are either uſed indif- 
ferently, or coupled together as ſynonymous terms, He 
likewiſe cites a clauſe, contained in all writs for electing 
knights, citizens and burgeſles of parliament, which runs 
thus, ad faciendum et conſentiendum hijs, que de communi con« 
cilia regm noftri contigerint ordinari ; and infers, that the 
name Ordinance of Parliament took its riſe from the 
word ordmart in this clauſe, Prynne's Animadv. on 4 Inſt. 
13. Prynne's Irenarch. Rediviv. 27 to 74. 

Where any ſtatute is againſt common right and rea- 
ſon, or repugnant, or impoſſible to be performed, the 
Common law ſhall controul it, and adjudge it to be 


void. 8 Rep. 118. Bonham's caſe. 2 Inſt. 527, Finch 
A ſtatute contrary to natural equity, as to make a 


nature ſunt immutabilia. Hob. 87. 8 Rep. 118. 

But it is ſaid in another caſe, where this laſt caſe is 
cited, that an at muſt be cleartly contrary to natural 
equity 3 for that the judges will ſtrain hard rather than 
interpret any act of parliament void ab initio, 11 Rep. 
63. Foſter's caſe. 1 Mod. 115. 

Before the art of printing was introduced into Eng 
land, all ſtatutes were, at the end of every ſeflions of par 
liament, tranſcribed on parchment, and ſcnt to the ſhe- 
riff of every county, and with them a writ trom the 
King, commanding him to proclaim them throughout 
his bailiwick. After he had proclaimed them, which 
was uſually done in his county court, the tranſcripts 


pies of them, 2 1n/. 526, 644. 4 1n/t. 26. 

But an act of parliament was, even in the ancient 
times when this laudable practice prevailed, equally bind- 
ing, although it had not been ſo proclaimed, 4. Inf. 26. 
2 [nft, 526. 

The title of an aCt of parliament is no part of it. 3 
Rep. 33+ Powlter's caſe. Hard. 324. Ld. Raym, 77. 

- 'This is uſually framed by the clerk of that houſe in 
which the bill firſt paſſes; and is ſeldom read more than 
once, 

The cuſtom of affixing titles to ſtatutes did not be= 
gin till about the eleventh year of the reign of Henry 
the ſeventh. Ld. Raym. 77. Chance v. Adams, Hard. 

24. 
: A preamble generally contains the motives and induce- 
ments to the making of- a ſtatute; but it is no part 
thereof. Heretofore acts of parliament were made with- 


out-preamble, 6 Mod. 62. Mills v, Wilkins. 8 Mad. 
144+ | 


what time a flatute begins to take effect, 


Wherever any thing is provided for generally by an 
act of parliament, all remedies and requilites thereto ne- 
ceflary are ſupplied by the Common Jaw. 1 {/l. 235. 
2 Inſt. 222. | | 

If any offence is made felony by ſtatute, it ſeems 
clear, that every ſuch ſtatute does, by neceſiary conſe- 
quence, ſubject the offender to the 1 ke attainder, forfei- 
ture, &c. and does require the like conſtruCtion, as to 
thoſe who ſhall be accounted acceſlaries before or after, 
and to all other intents and purpoſes, as is incident to 
a felony at Common taw. 1 Hawk, 305. 3 Int. 47, 
492 59- 


| 8K Miſprifion 


tute and an ordinance is, that the latter has not the af- 


man judge in his own cauſe, is likewiſe void z for jura. 


were depoſited, that any perſon might read or take co-. 


2. Of theſe things which are incident to a ſtatute ; and from 
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Miſpriſion of felony is as well incidental to a felony 
= ſtatute, as to one at the Common law. 1 H. H. P. C. 
52. | op 
When any power is given by ſtatute, all incidents, 
neceſſary to the making it effectual, are alſo given : for 
the maxim is, guands lex aliquid concedit, cancedere vide- 
tur et id, per quod devenitur ad illud, 12 Rep. 130, 131+ 
2 Inſt. 306. 

If an aQtion of waſte ſhould now be given againſt te- 
nant in tail, after poſſibility of iſſue, &c. treble damages 
would, although not mentioned, be recoverable againſt 
him; For theſe were recoverable under a former ſtatute, 
by which this action was given ; and whenever the ſame 
ation is given in any new caſe, all that before apper- 
tained to it is alſo given, Bro. Waſte, pl. 68. 

Every ſtatute begins to have effect, unleſs a time for 
| its commencement is therein mentioned, from the firſt 
day of that ſeſſion of parliament in which it is made. 
T Roll. Abr. 465. Hawes's caſe. Bro. Relat. pl. 35. 
Bro, Parl. pl. 86. 4 Inj. 25, 27. Hob. 309. Sid. 
310. 

But wherever a particular day, to which it ſhall ex- 
tend, is appointed by an a& of parliament, its relation 
ſhall be confined to that day. Ld. Raym. 371. Rex v. 
. Gale, Plawd. 79. Bro. Parl. 866. Hb. 222. 

If two as are made in the ſame ſeflion of parliament, 
and no time is fixed for the commencement of either, 
- Neither ſhall have ptiority : for both have relation to the 
fame day and inſtant of time; and they ſhall, although 
contained in two chapters, be conſtrued as if they had 
becn one and the ſame aC of parliament. 1 70. 22. 
Standen v. The Univerſity of Oxford. 

It is in general true that ſtatutes have no retroſpect 
beyond the time of their commencement ; for the rule 
and law of parliament is, that Nova con/titutio futuris for- 
mam debet imponere nin preteritis, 

A treaty of maritiage being on foot between the 
plaintiff and a perſon whom he afterwards married, and 
had 2000/7. with her as a portion; Shooter, who was of 
kin to the plaintiff, promiſed to give him as much, or 
to leave him as much by his will: This promiſe was 
made before the 24th day of Fune 1677 ; Shooter died in 
the September following, without having paid the money, 


or made proviſion by his will for the payment thereof, | 


An action was brought againſt his executor, and the 
queſtion made upon a ſpecial verdi& was, whether this 
promiſe, it not being in writing, was within the 29 Car. 
2. c. 3. whereby it is enacted, ** That from and after 


the 24th day of June, which ſhall be in the year 1677, | 


no action ſhall be brought, to charge any perſon, upon 
any agreement made upon conſideration of marriage, 
unleſs the agreement, upon which ſuch aQtion ſhall be 
brought, or ſome memorandum or note thereof, ſhall be 
in writing and ſigned, &c,” Judgment was for the plain- 
tiff. Et per Cur” : It cannot be preſumed that this at 
was to have a retroſpe, ſo as to take away a right of 
action to which the plaintiff was intitled before the 24th 
day of Fune 1677. 2 Mod. 318. Gilmore v. The Executors 
ef Shooter. | OH 
But ftatutes do, in ſome caſes, relate to a time ante- 
cedent to their commencement, | 
If a parſon holds a farm, with condition not to alie- 
nate, and then a ſtatute is made, which inflits a puniſh- 
ment upon him for holding a farm: Yet the condition 
remains good. 2 Brownl. 142. Partington v. Rogers. 
Where A. covenants not to do ſome act or thing, 
which was lawful to do, and an act of parliament comes 
after, and compels him to do it, the ſtatute repeals the 
covenant: Or if A. covenants to do a thing, which is 
lawful, and an act of parliament comes, and hinders him 
from doing it, the covenant is repealed. But if a man 
covenant not to do a thing, which then was unlawful, 
and an a&t comes and makes it lawful to do it, ſuch act 
of parliament is no repeal of the covenant. Salk. 198. 
Brewfter v. Kitchell, Hil. 9 W. 3. | 
It has however been, in a later caſe, held, that in 
conſtructing an aCt of parliament, made ex poſi fads, 
the words ought not to be ſtrained to defeat a cove- 


nant, to the b:nefit whereof a party was well zntitled 


"-S .&.-:& 


at the time the at was made. Td, | 
kinſon v. Mayor, Eafl. 10 Geo. 1, TI. 1352. Wit. 


3- How long an aft of parliament continues in 


of the great power of an att of parliament, free; and 
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Statutes are either temporary of perpetual : 
ſtatutes continue in force, anleſ on ghee = 
for which they were made expires : Perpetual a 
they are repealed, Every ſtatute, for the continuan 
of which no time is limited, is perpetual, althouoch it 's 
expreſſly declared ſo to be, 4 Bac. Abr. 677. ae 

It has been laid down, that, where a {tatute is mad 
for ſeven years, and, after the expiration of that _ 
it is by another a& made perpetual, the latter only is Wa 
be conſidered in force, Lit, Rep. 21 3- The Caſe of th 
College of Phyſicians, Y 

But this caſe does not ſeem to be law. The flatute 
againſt peijury, made in the 5th year of the reion of 
Queen Eliz, was only to continue in force till the end of 
the next parltament, Another parliament was begun in 
[he thirteenth year of her reign ; another in the twenty- 
ſeventh ; and another in the twenty-eighth : But this 
act was not made perpetual till the twenty-ninth year of 
the reign of that Princeſs. The firſt ſtatute has, how- 
ever, been always held to be in force, and the offence of 
perjury is conftantly charged, in'an indictment, to have 
been committed ag«inſt the form of that ſtatute, Otwen 135, 
Weſt's caſe. Cro, Eliz. 550. Lutw, 221. | 

In an indictment for perjury, in an affidavit to hold 
to bail, the affidavit was laid to have been taken by vir- 
tue of the 12 Geo. 1. c. 29. which was a temporary law 
for five years only, and after continued with ſome alte-. 
rations by the 5 Geo. 2. c. 27. It was objeed for 
the defendant, that it ought to have been laid to have 
been taken by virtue of the latter a&, and eſpecially as 
it is no bare continuance; but the firſt is in ſome reſpe& 
altered, This objeQion was over-ruled ; and by Lord 
Hardwick, Ch. J. When an act is continued, every 
body is ettopped to ſay that it is not in force; and as 
there has been no alteration in this reſpeCt, it is but 
a common continuance guoad hoc. Str. 1066, Rex v. 
Afrgan. ” 
| If, before the expiration of a temporary act of par- 
liament, another a& is made to continue it for ever, 
the former remains in force as much as if it had been 
at firſt perpetual, Zutw, 221, Anon, Owen 135. Gro, 
Eliz. 750. 

Divers parliaments have attempted to bar, reſtrain, ſuſ- 
pend, qualify, or make void, the acts of ſubſequent parlia- 
ment: But this could never be effected, for a later par- 
liament hath ever power to abrogate, ſuſpend, qualify, 
or make void, the acts of a former, in the whole or any 
part thereof, notwithſtanding any words of reſtraint or 
prohibition in the acts of the former. 4 1n/t. 43. 

Some parts of Magna Charta, although it is expreſly 
declared by the 42 Ed. 3. c. 3. That all Ratutes contra- 
ry thereto ſhall be void, have been repealed or altered by 
ſubſequent ſtatutes z yet theſe laſt have been conltantly 
held to be in force. Tenk. Cent. 2. 

Where an a& which has been repealed, is revived, 
the repealing a&t becomes of no force. 2 1»/?. 686. 

By the repeal of a repealing flatute, the firſt fiatute 
is revived. 12 Rep. 7. The Biſhops caſe. 2 1/2. 650. 

But if an at has been repealed by three diftercnt as 
although two of theſe repealing aQs are repealed, yet th£ 
third continues in force, and repeals the original act. 
12 Rep. 7. The Biſhops caſe. ; 

When a ſtatute is repealed, all as done under it while 
it was in force, are good : But, if it is declared null, 
all thoſe are void. 0 233. þl. 6. 

All ſtatutes, beſides that they may be put an end to by 
being in fact repealed, are likewiſe liable to a repeal by 
implication. | 

Every affirmative ad is a repeal, by implication, of 3 
precedent affirmative one, ſo far as it is contrary thereto» 
although there are no negative words in it: For #5 
| poleriores priores abrogarit, 11 Rep. 61. Foſter's caſes 
| Show 520, Ld, Raym, I 60. 4 Ink, 4.3» But 


os 6 

But where a flatute, before perpetual, is cotitinued, 
by an affirmative ſtatute, for a limited time, this does riot 
amount to a repeal of it at the end of that time. Raym. 

. Anon. | t 

: Where two ads, contradictory to each other, are paſ- 
ſd in the ſame ſeſſion, the latter only ſhall take effect, 
6. Med. 287. The Inhabitants of St. Clement's v. The Inhabi- 
tants of St. Andrew's, | ; 

If 2 proviſo is repugnant to the purview or enaCting 

art of a ſtatute, it ſhall ſtand, and be, ſo far as it is ſo, 
a repeal of the purview, becauſe it was laſt agreed to be 
by the makers of the law. Fitz, 195. The Attorney Ge- 
wral v. The Governor of Chelſea Water-works. 

But repeals by implication are not favoured in law, nor 
are they allowed, except the inconſiſtency or repugnancy 
js plain ; for they carry with them a refleftion upon the 
wiſdom of the legiſlature ; and ſuch repeals have been 
ever confined, to the repealing as little of the preceding 
Jaws as is poſſible. 11 Rep. 63. Fofter's caſe, 1 Roll, 
Rep. 88. 10. Mod. x18: 

Although two acts of parliament are ſeemingly repug- 
nant, yet, if there be no clauſe of non ab/ante in the 
latter, they ſhall, if poſſible, have ſuch a conſtruCtion, 
that the latter may not be a repeal of the former. Dy. 
447. Watſon's caſe, Bro, Parl. pl 9. 11 Rep. 63. Hard. 


44: WR | 

The power of an act of parliament is ſo exceeding 
oreat, that only the Jaws of God and nature can controul 
it. An a&t of parliament can do no wrong, but it may 
do ſome things which look pretty odd ; for it may dil- 
charge a perſon from the allegiance he lives under, and 
reſtore him to a ſtate of nature. 12 Mod. 688. The city 
of London v. Wo1d. 

An eſtate may be made to ceaſe by a ſtatute, in the 
ſame manner as if the party poſlefling it was dead; as is 
done by the 21 H. 8. C. B. which declares, that, if any 
perſon accepts a ſecond benefice, the firſt ſhall be void 
in the ſame manner as if the incumbent had died. 6 Rep. 
40. Mildmay's cafe. 

A man may by an at of parliament be enabled to have 
or be an heir, who otherwiſe could not have or be an 
heir. 1 Leo. 75. Wheatly. v. Thomas. 

An eftate tail, may be created by an aC of parliament 
without a donor ; and the validity of ſuch a limitation is 
not to be meaſured by the ftrift rules of the Common 
law : For an a& of parliament can controul the rules ot 
the Common law. Raym. 355.  Murrey v. Eyton. 1 Fo. 
IOg. | ' 

A man can only forfeit ſuch eſtate as he has, as where 
tenant in tail with remainder over forfeits, the remainder 
is faved : But, if the land of tenant in tail is given by 
name unto the King by a ſtatute, the remainder is not 
ſaved. Godb. 315. Sheffield. v. Ratcliffe. 

If the King is intitled by an aC&t of parliament to the 
land of F. $. he takes it diſcharged of all tenures what- 
. ſoever. Bro. Parl. pl. 77. ; 

Where land is ſubject to a rent-charge, if this land is 
given to any perſon by a ſtatute, the rent is thereby dil- 
charged. Bro. parl. pl. 28. ; | 

A ftatute cannot make it lawful for A. to commit adul- 
tery with the wife of B. for the laws of God forbid this : 
But it may diſſolve the marriage with B. and make her 
=- wife of A. © 12 Med. 688. The city of London v. 

09d, 

An a& of patliament cannot alter the courſe of nature 
ſo as to make a woman a man : But it can make her a 
man to all civil purpoſes ; for it can make her a mayor or 
Juſtice of peace, 2 Fo. 12. Crow v. Ramſey. 

For more learning on this ſubjeft, ſee 4 Bac. Abr, and 19 
Vin. Abr, tit, Statutes. | | 

Statute Merchant, Is a bond of record, acknow- 
ledge before one of the clerks of the ſtatute merchant 
and mayor of the city of London, or two merchants of 
aid city, for that purpoſe aſſigned, or before the mayor or 
warden of the towns, or other diſcreet men for that pur- 
poſe aſſigned ; this recognizance is to be entered on a rol], 
which muſt be double, one part to remain with the mayor, 
and the other with a clerk, who ſhall write with his 


en hand a bill obligatory, to which a (cal of the King) 
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for that purpoſe appointed, ſhall be afixed, togethet 
with the ſeal of the debtor. 11 Ed. 1. 2 Rot. Aby; 
466. 2 Bac. Abr. 351. 

The deſign of this ſecurity was to promote and ehcous 
rage made, by providing a ſure and ſpeedy remedy for 
merchant ſtrangers, as well as natives, to recover theit 
debts at the day afligncd for payment, the want of which 
ſays the ſtatute of Aon Burnel (11 Ed, 1, which firſt 
created the ſtatute merchant) in a great meaſure prevent- 
ed the importation of foreign commodities and diſcourag= 
ed ſtrangers to trade with us, to the detriment not only 
of our owh merchants, and other ſubjets, but to the 
prince himſelf, whoſe cuſtoms riſe and fall in proportion 
to the increaſe and decay of trade, 2 Bac. Abr, 337. 

But though the ſtatute-merchant ſeems firſt to be in« 
troduced, and wholly calculated for the caſe and benefit 
of merchants, as the name itſelf imports ; yet they were 
not long ingrofſed by them, for other men fhinding from 
their own obſervation, that they were much of the ſame 
nature with judgments given in //e/min/ter- Hail, but ob- 


tained with infinite leſs trouble and expence, out of re- 


gard to their own intereſt and quiet, eaſily fell into this 
way of contraCting, and by degrees it came to be improv- 
ed into a common aſſurance, as we find it at this day; 
Winch. 83. | 

The addition of the King's ſeal, which was never re- 
quired to any contra&t at Common law, was to authen- 
ticate and make the ſecurity of a higher nature than any 
other then known ; for by this the King, in the perſon 
of the mayor, &c. atteſts the contract and takes conu- 
ſance of the debt, and conſequently execution is to be 
awarded upon failure of payment at the day affigned, 
without any meſne proceſs to convict him ; for the judges, 
who are the King's repreſentatives, for the more ſpeedy 
adminiſtration of juſtice, require theſe on common con= 
tracts and ſpecialities, to ſatisfy themſelves of the juſtice 
and legality of the plaintiff's demands, before they award: 
any execution againſt the defendant ; but to this con- 
tract, the King himſelf, by the mayor, warden, &c. is 
a witneſs, and has the frank acknowledgment and con- 
feſſion of the debtor, that he really owes ſo much, which 
is the beſt and ſureſt proof the law requires; therefore the 
legiſlators of that time, out of a juſt regard to the prero- 
gative and juſtice of the King on thoſe contracts, as on 
judgments, allowed of an immediate execution, theſe 
being the ſureſt means of conviction, viz. the confeſſion 
of the conuſor on record, which the judges at WWeftmin- 
/ter ſeldom have to frame their judgments on ; and thus it 
muſt be preſumed from the force of them, which is equal 
to judgments of the ſuperior courts, they obtained the 
name of pocket judgments. 3 Shep. Abr, 318, 2 Bac. 
Abr. 331. wy 

'T his ſeal of the King conſiſts of two pieces, one to lie 
in the cuſtody of the mayor, and the other of the clerk 
that inrols the recognizance, the better to prevent any 
fraud or corruption this ſecurity might be liable to, if the 
ſeal lay in one hand. Cro. Eliz. 233, 319. 

Statute Staple, Is a bond of record, acknowledged 
before the mayor of the ſtaple, in the preſence of all or 
one of the conſtables; to this end ſays the ſtatute, there 
ſhall be a ſea! ordained, which ſhall be affixed to all obli- 
gations made on ſuch recognizances acknowledged in the 
ſtaple ; this ſeal of the ſtaple is the only ſeal the ſtatute 
requires to atteſt this contra; but it is no more under the 
power or diſpoſal of the mayor, than that appointed by 
the ſtatute merchant; for though the ſtatute appoints him 
the cuſtody of it, yet it is in ſuch a manner, that he can- 
not affix it to any obligation without their conſent, it be- 
ing to remain in the mayor's hands, under the ſ-curity of 
their own ſeals. 2 Rol. Abr. 466. Stat. 27 Ed. 3. c. 9. 

To underſtand a little of the original and conftitution 
of the ſtaple, and the advantage the nation had by this 
eſtabliſhment, we muſt obſerve, that the place of reſi- 
dence, whether the merchants reſorted with their ſtaple 
commodities, was anciently called Eſtaple, which ſigni- 
fies no more than mart or market; and this was formerly 
appointed out of the realm, as at Calais, Antwerp, &c. 
and other ports on the continent, which were neareſt to 
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us, and whither the merchants might with ſafety coaſt it. 
4 Int. 238. | | 

But beſides theſe ſtaple ports appointed abroad, there 
were others appointed at home, whither all the ſtaple 
commoditics were carried. in order to their exportation, 
ſuch as Londin, Weſtminſter, Hull, &c, this was found 
to be of great uſe and conſequence to the prince in par- 
ticular, and to the intereſt and credit of the nation in ge- 
neral ; for at theſe ſtaple ports were the King's cuſtoms 
caſily collected, and were by the officers of the ſtaple, at 
two ſeveral payments, returned into the Exchequer; be- 
ſides, at theſe ſtaples, all merchants goods were carefully 
viewed and marked by the proper officers of the ſtaple ; 
and this neceſſarily avoided the exportation of decayed 
goods, or ill wrought manfaCtures, and . conſequently 
fixed a ſtamp of credit on the merchandizes exported, 
which, upon the view, always anſwered the expeCtation 
of the buyer. Mdaline's Lex Merc. 337—338. vee the 
27 Ed. cap. 1. 

The ſtaple merchandizes, according to Lord Coke, are 
only wool, woolfells, leather, lead and tin ; others, but- 
ter, cheeſe and clo.hs; but whatever they were, the 
mayor and conſtables had not only conuſance of all con- 
tracts and debts relating to them, but they had likewiſe 
Juriſdiction over the people and all manner of things 
touching the ſtaple ; this power was given them, leaſt the 
merchants ſhould be diverted and drawn from their buſt- 
neſs and trade, by applying to the Common law, and 
running through the tedious forms of it, for a determi- 
nation of thei: differences, and for the greater encourage- 
ment of merchants, that they might have all imaginable 
ſecurity in their contracts and dealings, and the moſt ex- 
peditious method of recovering their debts, without going 
out of the bounds of the ſtaple. 4 [n/f. 238. Maline's 
Lex Merc. 337. 27 Ed. c. 8. 

By this it appears, that this ſecurity was only deſigned 
for the merchants of the ſtaple, and for debts only on the 
the ſale of merchandizes brought thither ; yet in time 
others began to apply it to their ewn ends, and the mayor 
and conſtable would take recognizances from ſtrangers, 
ſurmiſing it was made tor the payment of money for mer- 
chandizes brought to the ſtaple ; to prevent this miſchief, 
the parliament in 23 H. 8. reduced the ſtatute ſtaple to its 
former channel, and laid a penalty of 40/7. on the mayor 
and conſtables who ſhould extend the benefit of the fta- 
tute to any but thoſe of the ſtaple 3 but though the ſta- 
tute of 23 8. cap. 6. deprived them of this benefit ; 
yet it framed a new ſort of ſecurity, to be uſed ad libitum 
by all men, known by the name of a recognizance on 23 
H. 8. or a recognizance in the nature of a ſtatute ſtaple, 
ſo called, becauſe this act limits and appoints the ſame 
proceſs, execution and advantage in every particular, as 
is ſet down in the ſtatute ſtaple. C9 Lit. 290. 

A recognizance therefore in nature of a ſtatute ſtaple, 
as the words of the act declare, is the ſame with the for- 
mer, only acknowledged under other perſons; for as 
the ſtatute runs, the chief juſtices of the King's bench 
and Common pleas, or in their abſence, out of term, 
the mayor of the ſtaple at Y/etminfler, and the recorder 
of London jointly together, ſhall have power to take re- 
cognizances for payment of debt in the form ſet down 
in the ſtatute; in this, as in the former caſes, the King 
appoints a ſeal to atteſt the contract, which the ſaid jul- 
tices ſhall have the keeping of, and the ſaid mayor and 
recorder another of the ſame print and faſhion 3 and 
every obligation made and acknowledged before either of 
the juſtices, or the mayor and recorder, muſt be ſealed 
with the ſeal of the conuſor, with the King's ſeal, and 
with the ſeal of the chief juſtice, or the mayor and re- 
_ corder before whom it is taken, who are likewiſe obliged 

to ſubſcribe their names; beſides this, the clerk of the 
recognizance, (who is appointed for this purpoſe by the 
King) or his deputy, ſhall make and write all obligations 
thus acknowledged, and inrol them in two ſeveral rolls 
indented, one whereof ſhall remain with ſuch ot the ſaid 
Juſtices, or with the mayor and recorder that takes the 
recognizance, and the other with the clerk, who is far- 
ther obliged, at the requeſt of the conuſce, his executors 


/latute ſeſſions, otherwiſe 


[lauro. 
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or adminiſtrators, to certify ſuch oblioations ; 
cery under his ſeal. Co, Tt 290, P VI ys pn 
Rel. Abr. 466. Ca. Em. 12. "i 


Statutes, or Statute:Seſfions, Are vulgarly taken 


for the tit ſeſſions, which are yearly kept for the 


{ing of ſervants in ſervice, by 5. E diſpo- 


liz. cap. 4. And theſe 


| called petit ſe/ſions, are a 
in every hundred of all the i fe Edelend, whe 


by cuſtom they have been uſed, whereto the c 

others, both houſholders and ſervants vous my wage = 
bating of differences between maſters and ſervants tha 
rating of ſervants wages, and beſtowing ſuch people in "ys 
vice, as being fit to ſerve, either refuſe to ſeek or ; 
maſters. Stat. 5 Eliz. c. 5, Cowell, edit. 1727, a+ 

Statuto Mercatorio, 1s a writ for the imptiſonins of 
him that has forſeiteda bond called fatute merchant, until 
the debt be ſatished. Regif?, Orig. fol. 146. And of theſe 
there is one againſt lay-perſons, and another aganſt ec 
cleſiaſtical, bid. & 148. 

Statuto Stapulae, Is a writ that lies to take h;; 
body to priſon, and ſeize upon his lands and goods, that 
= forfeited a bond called fatute faple. Reg, Orig. fol, 

Statutum de Labozariis, Is a writ Judicial, for the 
apprehending of ſuch /abcurers as refufe to work accord- 
ing to the ſtatute. Reg, Fudic. fol. 27. 

Staturum, Any fore, or ſtanding ſtock of cattle, pro- 
viſion, &'c. Matt. Weſtm. anno 1256. Viginti inſuper & 
quingue libras pro flauro ejuſdem loci, When formerly the 
biſhops occupied their own demeſne lands, they were 
obliged to leave at their death ſuch a determined quan- 
tity of cattle for a ſtock to. their ſucceſlors 3 which ſtock 
upon the ground was called /aurum, and de ftaurs, de in- 

Cowell, edit. 1727. F 

Stealing, Is the fraudulent taking away of another 
man's goods, with an intent to feal them, againſt, or 
without the will of him whoſe goods they are. The Civil 
law judges open theft to be ſatisfied by the recompence 
of tour-fold ; and privy theft, by the recompence of 
double; but the Iaw of England adjudges both thoſe of- 
tences to death, if the value of the thing ſtolen be above 
twelve-pence. Cowell, edit. 1727. See Larceny, 

StLe . See Iron, 

Stevens (Foanna,) Reward of 5000 1. for the diſco- 
very of her medicine for diflolving the ſtone, 12 Ces. 2, 
622, | 

Stepnep, The reQor of every church and chapel, 
converted into a parochial church in the pariſh of Stepney 
to be rn by Brazen-neſe College, 12 Am. /t. 1. 
Cc. 17. ſect. 4. 

Sterling, (Sterlingum,) Was and is the epithet for 
ſilver money current within this realm; and took name 
from this, that there was a pure coin ftamped firſt in 
England by the Eafterlings, or Merchants of Ea/?-Germany, 
by the command of king Fohn, and accordingly R-ger 
Hoveden parte poſter. ſuor. annal. fil, 377. writes it E/ter= 
ling. See the itatute of Purveyors, cap. 13, By the !i2- 
tute ZI. Ed. 1. the penny which is called the Sterlingy 
round, and without clipping, weighs thirty-two grains 
wheat, well dried, and twenty pence make an ounce, | 
twelve ounces a pound, and eight pounds a gallon} of 
wine, and eight gallons a buſhel, whi-h is the eighth 
part of a quarter. 17 Z. 2. wp. 19. The word 1s not 
yet out of uſe; for though we ordinarily ſay lawtul 
money of England, yet in the Mint, and the like, they 
ſay ſterling money. When it was found convenient 
in the fabrication of monies, to have a certain quantity 9f 
proportion of baſer metal to be mix<d with the pure 
gold and filver; the word Sterling or Efterling Was 
then introduced, and has ever ſince been uſed to de- 
note the certain proportion or deg:ee of finenels, whict 
ought to be retained in the reſpe&ive coins. ee 
Lownd's Eſſay upon Coins, þ. 14. See Kennet's Gloſſary 
Sterlings. 

Steward, {Senaſcallus,) Is compounded of the 52x08 
Steda, i. e. room, place, or ftead, and Weard, 1. * * 
ward or keeper; as much as to iay, a man appointed 
in my place, or /flead; and always ſignifies a Rs 

| | | 0 
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officer within his juriſdition: The greateſt of theſe is 
the Lord high fteward of England, which was anciently 
the inheritance of the earls of Leiceſter, till forfeited to 
Henry the third by Stmon de Mountfort : But the power 
of this officer being very great, of late he has not uſually 
been appointed for any long time, but only for the 
diſpatch of ſome {pecial buſineſs, as the arraignment of 
ſome nobleman in caſe of treaſon, or ſuch like, which 
once ended, his commiſſion expires, Of the court of 
the High fleward of England, you may read, 4. Inſt. fol. 

There is the Lord fzward of the King's moſt ho- 
nourable houſhold, 24 H. 8. cap. 13. whoſe name was 
chanzed to that of Great-maſter, by 32 H. 8. cap. 39. 
But this ſtatute was repealed by 1 Mar. 2, Parl. cap. 4. 
and the office and name of the Lord fleward of the King's 
hraſhaid revived, where you may read thus much con- 
cerring him, as allo in F. N, B. fol. 241. Of his an- 
cient power read Fleta, 1b, 2. cap. Z There is alſo a 
Steward of the Marſhaiſea. PI, Cir. fol. 52. and 33 H. 8. 
cad. 12. In brief, this word is of ſo great diverſity, 
that there is in moſt corporations, and in all houſes of 
honour throughout the realm, an officer of this name 
and authority, What a Steward of a manor or houſ- 
hold is, or ought to be, Fleta fully deſcribes, Lib, 2. 


tl, 72. Cowell, edit 1727. 
Sce Copyhold, Manoz, 


Steward of Conrts, 
Leet. 

Stews, Are thoſe places which were permitted in 
England to women of proſefſed incontinency, and that 
for hire would proſtitute their bodies to all comers, It 
is derived from the French E/ftuves, i. Therme, vel Bal- 
newn, becauſe diſlolute perſons are wont to prepare them- 
ſelves for venerous aCts by bathing. And that this is 
not new, Homer ſhews in the eighth book of his Oay/ſ. 
where he reckons hot baths amongſt the effeminate ſort of 
pleaſures, Of thele read 11 77. 6. 1, But King Henry 
the eighth, about the year 1546, prohibited them for 
ever, Cowell, edit. 1727, 

 Stica, Was a braſs coin amongſt the Saxons, and 
of the value of half their farthing, and four of them made 
an Heflign, 1d. ab. | 

Stick of Ecls, (Sat. compo/it. ponder, & menſur.) Bind 
angutliarum conſtat ex decem ticks, & quaelibet ſtick ex 
25 anquillis, Mon, Ang]. tom. 2. fol. 880. It is in ſome 
records called Brochus Anguillarum, 

Stickler, An inferior officer who cut wood for the 
priory of £deroj- within the King's parks at Clarendon, 
Rot. Parl. x1 H. 6. 

Stile, (New) See Calendar, | 

Stilyard, (Gu:/dhalda Teutonicorum, mentioned in ſtat. 
x9 HH. 7. c. 32. 22 H. 2. c. 8. and 32H. 8. c. 14) 
Was a place in London, where the fraternity of the 
Eafterling merchants, otherwiſe called The merchants of the 
Hanſe and Almaine, anno x £4. 6. c, 13. had their 
abode, It was at firſt ſo denominated of a brozd place or 
court where /tzel was ſold, upon which place that houſe 
was founded. Cowell, edit, 1727. Sce Gcld, Yanke, 

Stockings, See Frames, Silk. 

Stockjobbing and Stocks, ContraQts and wages relat- 
ing to ſtock where made void, and the premium to be 
reſtored, 7 Geo. 2. c. 8. f. 1, 10, 11, 10 Geo. 2. c. 8. 
Bills for diſcovery of ſuch contracts, &c. how to be an- 
lwered, 7 Geo. 2. c. 8. [. 2. | 

And the plaintiffs to give ſecurity to anſwer coſts, 
7 Ge. 2.8. {6'I» 


Perſons executing ſuch contradts to forfeit good. 7 
Geo. 2. c. 8. {. 3. : 


Stock ſold for a certain day, and not paid for accord- 


ing to agreement, may be ſold to any" other perſon, and 

the ſeller recover damages. 7 Geo. 2. c. 8. /. 6. 

And the buyer may purchaſe the like quantity, 

Where the ſeller refuſeth to transfer the ſtock ſold, and 
all recover damages. 7 Geo. 2. c. 8, f. 7. 


| Penalties on perſons ſelling ſtock which they are not 
poſleſſed of, and on brokers negotiating ſuch contracts, 
7 Gee. 2. c.8. [. 8. 
Or not entering contraQts, 7 Geo. 2. c. 8. /. 9. 
Stocks, (Cippus,) A wooden engine to put the legs 


of offenders in, for the ſecuring of diſorderly perſons, 
Vor, Il, > 


” 
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and by way of puniſhment in divers caſes ordained h 
ſtatute, &'c. And it is ſaid that every will within the 
precinct of a torn is indiQtable for not having a pair of 
ſtocks, and ſhall forfeit 5, Kitch. 13, 

Stola, Was a garment formerly worn by prieſts like 
unto thoſe which we now call hoods: and ſometimes it 
is taken for the archiepiſcopal pall, Eadm, c. 188, 
Alſo a veltment which matrons wore. Cowell, edit, 
I727. 


Stolen goods, To help people to ſtolen goods for - 


reward, without apprehending the felon, is felony, 4 
Geo. I, c. 11, Proſecutors of ſuch offenders how re- 
warded, 6 Geo. 1, c. 22. Perſons having or receiving 


lead, iron, copper, braſs, bell-metal or ſolder, knowing . 


it to be ſtolen, to be tranſported, 29 Geo. 2. c, 30. 
Stone of Wool, {Petra Lane, mentioned in ftat. 


11 H.7. c. 4.) Ought to weigh fourteen pounds; yet in | 


ſome places it is more; and in others it is but twelve and 
a halt, Le charre de Plumb con/tat ex 3o formellis, & queli- 
bet formella continet 6 petras exceþtis duabus libris, & qualibet 
Petra conſtat ex 12 libris, Compoſitio de Ponderibus. © A 
/t-ne of wax is but eight pounds, nor is the /one of beef 
at London any more. See Weights and Sarplar, and alſo 
Crompton's Juſtice of Peace, fol. 83. Cowell, edit. 1727. 

Sto2es of War, Embezilling ſtores of war to twenty 
ſhillings made felony, 3x Ez. c. 4. | 

Penalties of embezilling naval ſtores, 16 Car. 2. 
4. I9 Gar. 2. c.' 7. 22: &. 23 Car, 2:-c. 23, Þ£ 
Geo. I. Cc. 25. f. 3. 

Penalty of having ſtores with the King's mark, 9 & 
10 #7, 3. c. 41. 9 Gro. 1. c.8. /. 3. 

Not to hinder the lending ſtores to any merchant ſhip 
in diſtreſs, 9 & 10 H. 3. c. 41. /. 8. EO 

Treaſurers, &c, may ſearch ſhips, 1 Geo, 1. c. 25. 


| Commiſſioners of the navy, &c. may commit perſons 


counterfeiting their hands, 1 Geo. 1. c. 25. /. 6. 

Encouragement for raiſing naval ftores in the planta« 
tions, 3 & 4 Ann. c. 10. B Ann, c. 13. f. 30. and in 
Scotland, 12 Ann, fl. 1. c. 9. ſ. 2. 8 Ga. 1, © 12, 
2 Geo. 2. c. 35. þ. 12+ 

Plantation pitch and tar to be clean, 5 Geo, 1. c. 1T, 
fe 16. . 24. Geo. 2, c. 52. ſ. 2. 25 Geo. 2. £35. fe 3» 

Juſtices may mitigate the penalty of concealing ſtores, 
or cauſe offender to be whipped, 9 Ge. r. c.8. /. 4. 

Juſtices of afſize and quarter- feſſions may hear and 
determine offences relating to ſtores, 17 Geo. 2. c. 40. 
}. 10. 

Pre-emption of ſtores imported in neutral ſhips, given 
to the commiſſioners of the navy, during the war, 19 
Geo. 2. c. 36. | 

Embezilling ſtores, &, excepted out of general pardon, 
20 Geo, 2. c. $2. f, 32. | 

No bounty ſhall be paid on any tar, according to 2 


Geo. 2. c. 35. unleſs each barrel contain 31 gallons and | 


one half, 33 Geo. 2. c. 35. fo J | 
Encouragement for the importation of naval ſtores 
from America, continued to 29th September 1771, 4 Geo. 3s 
Co IT. | 
Stotarius, Was he who had the care of the ſtud 0 
breed of young horſes. Leg. Alfreat, c. 9. 


Stourton, The 29 Car. 2. not to make void the 


leaſe granted by the dean and chapter of York, of the par- 
ſonage and tithes, in Stourton in Nottinghamſhire, 29 
Car. 2. c. 8. /. 9. | 

Stow, Either by itſelf, or added to a word, ſignifies 
a place; as Stow in the J/old, a place near the plains; 
from the Saxon Stow, Locus, and Wald, i. e. Planities. 
Gedſtaw, a place dedicated to God, Cowell, edit. 1727. 

Stowage, (From the Saxon Stow, 7, locus, villa,) is 
the place or part where goods are laid, or the money that 
is paid for ſuch a place. Cowell, edit. 1727. 

Straits, or Streits, (mentioned in 18. H. 6. and 
x R. 3. c. 8.) A ſort of narrow cloth or Kerſey ſo called. 
[d. ib. | 

Strand, (Sax. Strande,) Any ſhore or bank of a 
ſea or river. An immunity from cuſtom, and all im- 
poſition upon goods or veſlels by land or by water, was 
uſually exprefled by Strand and Stream, As King Henry - 

8 L | 
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to the church of Roche/ter—Concelo & confirmo in per- 
petuum cum ſyckne & ſoke, ſtrand & ſtream. Aon, Ang- 
lic, tem. 3. þ. 4+ So the ſame prince granted to all te- 
nants and traders within the honour of Jalingford, that 


— by water and by Jand, by wood and by ſtrand, 
quieti fint de thelonio, paſſagio, &c, Parach, antiquit. þ. 114- 
Hence the ſtreet in the weſt ſuburbs of Londen, which 
lay next the ſhore or bank of the Thames, is called the 
Strand. Cowel!, edit. 1727. See Strond, 

Stranded, (From the Saxon Strand, a ſhore or bank 
of the ſea, or any great river,) Is, when any ſhip is 
either by tempeſt, or ill ſteerage, run on ground, and 
ſo periſhes, ſtat. 17 Car. 1. c. 14. See Strond, 

Stranger, (derived from the French Eftrange, alie- 
nus,) Significs generally in our language, a man born out 
_ of the land, or unknown ; but in the Jaw it hath a ſpe- 

cial ſignification, for him that is not privy or party to an 
at, As a ſtranger to a judgment, Old Nat. Brev. fol. 
128. is he to whom a. judgment doth not belong ; and 
in this ſenſe it is directly contrary to party or privy. 
Cowell, edit. 1727. Sce Privy, 

Straw, See Yay. 

Stray, See Eltray. 

Stream-works, A kind of wopks in the fannaries, 
menticned in 27 H. 8. c. 23. | 

Streets, How to be cleanfed and repaired in market- 
towns, 1 Geo. 1. ft. 2. c. 52. f.9. Streets of Londen to 
be deemed highways, 6 Geo. I. c. 23. ſeed. 8. 

Strepitus Judiciaiis, The circumſtances of noiſe and 
crowd, and other turbulent formalities at a proceſs or trial 
in a public court of juſtice, And therefore our wiſe an- 


\ceſtors did in many caſes provide, that right and juſtice 


ſhould be done in a more private and quiet manner, 
Cowell, edit. 1727. Paroch, Antiq. pþ. 344+ 

Stretward, Was an officer like our ſurveyor of the 
highways, or rather a ſcavenger. It is mentioned in the 
Manaſt.con, 2. tom. pag. 187. 

Striking, See Church, Palaces, 

Strip, (Strepitus,) Deſtruction, mutilation, from the 
French eftropier, i. mutilare, ftrepitum & vaſtum facere, 
ji, To make ftrip and waſte, or trop and waſte, See 
Eſtrepement, 

Strond, Is a Saxon word, ſignifying a ſhore or bank 
| of a ſea, or any great river, Cowell, edit. 1727. 

Strumpet, (eretrix,) A whore, harlot, or courte- 
ſan: This word was heretofore uſed for an addition. 
Cowell, edit. 1727. 

Sturgeon, May be imported, 10 & 11 ll, 3. 
c. 24. The King, where intitled to ſturgeon, 17 Ed. 2. 


fe. 1,11 


the ſtyle of the King of England, is George the Third, 
by the grace of God, King of Great Britain, France and 
Jreland, defender of the faith, &c. There is alſo an old 
and new ſtyle, uſed in the dates of things abroad. Fac. 
Sce Calendar, 

Subdeacon, Is an ancient officer in the church : He 
is mentioned in the apoſtolical canons, viz. 42, 43. He 
was not made by impoſition of hands, but by the delivery 
of an empty platter and cup by the biſhop, and of a 
pitcher, baſon, and towel, by the archdeacon, His of- 
fice was to wait on the deacon with the linen on which 
the body, &c. was conſecrated, and to receive and carry 
away the plate with the offerings, and the cup with the 
wine and water in it, &c, He is often mentioned in the 
monkifh hiſtorians ; and therefore it is thought proper to 
write ſo much of his name and office, Cowell, edit. 
T72 | 
5 bjects, (Subditz,) Are the members of ' the com 
monwealth under the King their head. Mad's In/t. 22. 

Stijſugalis, Is any beaſt carrying the yoke. Mat. 
Par. 1249. 

Sublegerius, One who is guilty of inceſt; from the 
Saxon Syb, cognatio,) and leger, concubitus, or rather from 
the Saxon /jbleger, i. e. inceſtus. | 
, Submartſhal, ($S:bmareſcallus,) Is an officer in the 
OA who is deputy to the ch: marſhal of the 
Fing's houſe, commonly called the knight maral, and 

£ 


= 


WT 


Style, ( Apells,) To call, name, or intitle one ; as 


{ 


fol. 104. He is otherwiſe called Undey- 


$ U B 
hath the cuſtody of the priſoners there, Cromp. Puriſh, 
Marſhal. 


Submillion, 'To arbitration, Sce Arbitratoz 


Subnervare, To cut the ſinews of the | ioh 
to hamſtring. It was and old cuſtom in England gs, 
trices & impudicas mulieres ſubnervare, See Ofbernum 4 
vita $. Dunſlani, apud TWWhartoni Angl. Sacr, P 9. x 
146. Ee 4 
Suboznation, (Subornatio,) A ſecret or underhand 
preparing, inſtructing, or bringing in a falſe witneſs or 
corrupting or alluring to do ſuch a falfe aft. Hence ſub. 
ornation of perjury mentioned in the a of general pardon 
12 Car. 2. cap. 8. is the alluring to perjury, Subornation 
of witneſſes. 32 Hen. 8. c. 9. and 3 Par. Inft. fil, 16: 
See Perjury, £ 
Subpoena, Is a writ, whereby all perſons under the 
degree of peerage are called into Chancery, in ſuch caſe 
only where the Common law fails, and hath made ng 
proviſion; ſo as the party who in equity hath wron 
can have no other remedy by the rules and courſe of the 
Common law. . }/:/t. Symb, part. 2, tit. Proceedings in 
Chancery, feet. 18. But peers of the realm in ſuch caſes 
are called by the Lord Chancellor's, or Lord Keeper's 
letters, giving notice of the ſuit intended againſt them, and 
requiring them to appear. This is allo a ſubpena ad 
+ yen for the ſummoning of witneſles as well in 
-hancery as other courts. There is alſo a ſubpara in 
the Exchequer, as well in the court of Equity there, as 
in the office of Pleas. And theſe names proceed from the 
words in the writ, which charge the party ſummoned to 
appear at the day and place afligned, ſub pena centum li- 
brarum, Cowell, edit. 1727. Subpena not to be grant- 
ed without ſecurity found for the coſts, 15 Hen. 6. c. 4. 
Penalty on perſons not appearing to give evidence, when 
ſerved with a ſubpana, 5 Eliz. cap. 9g. Subfena ſhall 
not iſſue out of a court of Equity, till after the bill is 


| filed,- except for an injunRion, 4 Ann. c. 16. /. 22. 


Subſidy, ($#ub/idium,) Signifies an aid, tax or tribute, 
granted by parliament to the King, for the urgent occa- 
ſions of the kindom, to be levied by every ſubjc, ac- 
cording to the rate of his land or goods, after four ſbil/ings 
in the pound for land, and two ſhillings eight pence for 
goods, No hiſtory mentions that the Saxon Kings had 
any ſubſidies after the manner of ours at preſent ; but 
they had both levies of money and perſonal ſervices to- 
wards the building and repairing of cities, caſtles, bridges, . 
military expeditions, &c. which they call Burgbote, 
Brigbote, Herefare, Heregeld, &c.: But when the Danes 
harraſſed the land, King Ethelred ſubmitted to pay them 
for redemption of peace ſeveral great ſums of money 
yearly. This was called Danegeld, for the levying of 
which every hyde of land was taxed yearly at twelve 
pence, lands of the church only excepted, and thereupon 
it was after called hydaginm, and that name remained af- 
terward upon all taxes and ſub/idies impoſed upon lands 3 
for ſometimes it was laid upon cattle, and then was 
termed horngeld, The Normans called theſe ſometimes 
taxes, ſometimes tallages, otherwiſe auxilia & ſubſidia. 
The Conqueror had theſe zaxes, and made a law for the 
manner of their levying, as appears in Emenaationibus 
ejus, pag. 125. ſet, | Footy & firmiter, &c, Many 
years after the conqueſt they were levyied otherwiſe than 
now, as every ninth lamb, every ninth fleece, and every 
ninth ſheaf. 14 ZE. 3. fat. 1. cap. 20, Of which you 
may ſee great variety in Ra/talls Abridgment, tit. Taxes 
Tenths, Fifteenths, Subſidies, &+. and 4 Inft. fel. 26 and 
33. Whence we may gather there is no certain rate, 
but as the parliament ſhall think fit. Sub/#dy is in our 
ſtatutes ſometimes confounded with cuſtoms, 11 H. 4- 
cap. 7. Cowell, edit. 1727. 

A fifteen granted for Magna charta, and the Charta de 
Fore/la, M. C. 9 H. 3. co. 37. 

The ninth fleece, &:. granted, 14 Ed. 1. ff: 1. £20 

No aid to be taken but by the aflent of parliament, 1+ 
Ed. 3. fl. 2. c. 1. 

Application of the revenue enacted in parliament, 14 


Ed. 3. fi. 2. I, $ Rc 2 fs 2.63. the 


' The penalties of the ſtatutes of labourers given t0 


{peogee in aid of their ſubſidies, 23 Ed. 3. c. 8- 


Subſtdies 


8. -G 

Subſidies granted, 31 4. 6. c. 8, 11 77. 7. c. 10, 
A ſubſidy of 45. in the pound granted by the clergy 
of the province of Canterbury, 32. H. 8. c.23; 

Subſtance, The ſubſtance of things is moſt |to be re- 
arded z_ and therefore our law doth prefer matter of ſub- 
Lance, before matters of circumſtance, &:, as in the ſta- 
tutes 36 Ed. 3. + 15+ 33 44. 6. c 10; 21 H. 7. © 24. 
23 El. c,.4- | | 

Subſtitute, (Sul/itutus,) One placed under another 

:ſon to tranſa&t ſome bulineſs, &c, See Attomney. 

2uburbani, Are huſhandſmen, according to the Mo- 
naſticon, tom. 2. Þ. 468. Succeiſion to the crown, ſee 


Bicceefton, (Lit,) Ts he that followeth or cometh in 
another's place. Sole corporations may take a fee- ſimple 
eftate to them and their ſucceſlors ; but not without the 
word ſucceflors : And ſuch a corporation cannot regularly 
take in ſuch ſucceſſion goods and chattles ; and therefore if 
a leaſe for 100 years be made to a perſon and his ſucceſlors, 
it hath been adjudged only an eſtate for life: Nor may a 
ſole corporation bind the ſucceſiors, 4 Rep. 65, 1 Inf. 


8, 46, 94+ 4 Int. 249. An aggregate corporation may 


have a fee-ſimple eſtate in ſuceeffion, without the word 
ſucceſſors 3 and take goods and chattles in action or pol- 
ſclion, and they ſhall go to the ſucceſlors. JYood's Inft. 
111. See Copponation, 

Succiſiones Arbouum, The cuttings and croppings 
of trees, Chart. 2 H. 5. | 

Sufferance, Tenant at ſuffcrance, is he who hold- 
eth over his term at firſt lawfully granted. Terms de Ley. 
A perſon is tenant at fuffersnce that continues after his 
eſtate is ended, and wrongfully holdeth againſt another, 
&c, 1 Co, Infl. 57, See ſtat. 4 Geo. 2. c. 98. 

Suffragan, ($Sufraganeus,) Is a titular biſhop ap- 
pointed to aid and afliſt the biſhop of the dioceſe. Cv. 2 
Inſt, fol. 79. calls him a biſhop's YVicegerent. Spelman 
ſays, Dicuntur epiſcopi qui archiepiſcopo ſuffragari & aſ- 
fiftere tenentur, & ſuffraganei dicuntur qui eorum ſuffra- 
giis cauſe eccleſiaſtice judicantur. It was enaQted, (anno 
26 H. 8. c. 14.) that it ſhould be lawful for every dio- 
ceſan, at. his pleaſure, to ele two honeſt and diſcreet 
ſpiritual perſons, within his dioceſe, and to preſent them 
to the King, that he might give one of them ſuch 
title, ſtile, name, and dignity of ſuch of the ſees in the 
ſaid ſtatute ſpecified, as he ſhould think convenient, &c. 
and that every ſuch perſon ſhall be called Biſhop Suffra- 
gan of the ſame ſee, &c. Camden in his Briton. tit. 
Kent, ſpeaking of the archbiſhop of Canterbury's Suffra- 
gans, ſays, When the archbiſhop is buſied in weighter 
affairs, they manage for him matters that pertain to order 
only, and not to the epiſcopal juriſdition. Others call 
them /ub/idiary biſhops ; whoſe number is limited by the 
ſaid ſtatute, Cowell, edit. 1727. | 

Dttgar, Importing it, not within the ſtatute againſt 
regrators,. 15 El, c. 25. /. 21. 

A duty upon ſugar, expired, 1 Fac. 2. c. 4+ 
Duty upon ſugar, 6 Geo. 2. c. 13. | 

The drawback on exportation of ſugar imported from 
the Englih plantations in America, 9 & 10 IF. 3. c. 23. 
J- 8. 6 Geo. 2. c. 13. f. 9. -26 Geo. 2. c. 32. |. 5. 

And on exportation of brown Muſcavado ſugars refined 
in England, 9 & 10 IV. 3. c. 23. f.9, 13. 6 Geo. 2. 
e 13. |. 10. 

Sugar may be imported from Spain and Portugal, as 
uſual, 6 Geo. 2. c. 13. ſc 13. | 

Drawback on Briti/h refined ſugar out of the laſt ſub- 
lidy, 21 Geo. 2. c. 2. /. 7. 

Suggeſtion, ( Svgge/tio,) Is in Jaw a ſurmiſe, or re- 
preſenting of a thing ; and by Magna Charta no perſon 
ſhall be put to his law on the ſuggeſtion of another, but 
by lawſul witneſſes, g ZZ. 3. c. 28. Suggeſtions are 
grounds to move for prohibitions to ſuits in the Spiritual 
courts, &c, when they meddle with matters out of their 
Juriſdictions, 2 Lil. Abr. 536. Though matters of re- 
cord ought not to be ſtayed upon the bare ſuggeſtion of 
the party ; there ought to be an affidavit made of the mat- 
ter ſuggeſted, to induce the court to grant a rule for 
ſaying the proceedings upon the record. 2 Lil. 537. 


There are ſuggeſtions in replevin, for a returns habende 3 j 


# 


S U M 
which it is ſaid are not travetſable, as there are for prohi- 
bitions to the ſpiritual or admiralty courts. 1 Plowd, 76: 
Breaches of covenants and deaths of perſons muſt be ſug= 
geſted upon record, &:, B& g VF. 3: c. 10. 

Suit, (S:2a,) Signifies a following another; but in 
divers ſenſes. The firſt is a ſuit in law, and is divided 
into real and perſonal, and is all one with ation real and 
perſonal. Kitchen, fol. 74. Secondly, Suit of court, or 
ſuit-ſervice, is an attendance that tenants owe to the court 
of their lord, 7 H. 7. cap. 2: Thirdly, Suit-covenant 
is where your anceſtor hath covenanted with mine to /«e 
to his court, Fourthly, Suit-cy/fom, when I and my an- 
ceſtors have been ſeiſed of your own and your anceſtors 
ſuit, time out of mind, Fifthly, Suit real or regal, 
when men come to the ſheriff's turn or leet, See Leet. 
Sixthly, Suit ſignifies the following one in chace, as /reſþ 
ſuit. Weſt. 1. cap. 46. Laſtly, It ſignifies a petition 
made to the King, or any great perſon, Cowell, edit. 
1727. | : 
o ſuits in King's courts under 40s. 6 E4. 1, c 8, 

Suitors not to depart from the King's court without 
remedy, 13 £4. 1. ft. 1. c. 50. 

A writ de nativs not to be granted, unleſs the Chan- 
cery be appriſed that it is ſued with the conſent of the 
plaintiff, 10 Ed. 3. ft. 2. c. 3. art. 4. 

The penalty for cauſing a man to be arreſted at the 
ſuit of another by proceſs of the King's Bench, Mar- 
ſhalſea, or inferior courts, without the plaintiff's aſſent, 
8 El. 2. [. 4. 

Suit of Court, That is ſuit to the Lord's court, is 
that ſervice which the feudatory tenant was bound to do 
at the Lord's court. At firſt it was exprefly mentioned 


| in the grant how often thoſe courts ſhould be held. This 


appears by Fleta, I. 2. c. 71. par. 14. Qui faciant ſcftas 
ad curiam domini & quot ſeas per annum. Sometimes one 


or more, but never exceeding three. . Thorn mentions - 


two, viz, Et faciant ſeftam ad curiam Cantuarie bis per 
annum, ſcilicet, in feſto Michaelis & Paſche. But all the 
lord's tenants were not bound to attend his courts, but 
only thoſe to whom their eſtates were granted upon that 
condition : But every man was bound to attend the ſhe- 
riff's turn twice in every year; which ſee in ſea regalis. 
And if the inheritance, by reaſon whereof the tenant 
was bound to attend only at one court, did deſcend to 
co-heirs, he who had capitalem fartem, was bound to at- 
tend the Lord's court both for himſelf and all the co- 
heirs. Cowell, edit. 1727. | 

None to be diſtrained for ſuit of court, but they who 
are bound to it by charter or preſcription, St. Aarleb, 
52 H, 3. c. 9... 

Joint-tenants and parceners ſhall make but one ſuit, 
62 Fl.4. £9. 

The remedy againſt the lord diſtraining for it, where 
it is not due, and againſt the tenant with-holding it, 
where it is due. 52 2. 3. c. 9. 

It is not taken away, by 12 Car. 2. 12 Car. 2, cap. 


44/8. 
| TY of the King's Peace, ($S-a pacis Regis,) Is the 


purſuing a man for breach of the King's peace by trea- 
ſons, inſurreRions, or treſpaſſes. 6 Rich. 2. a. 2. c. 1. 
and 27 R. 2. c. 15. and 5 H. 4. c. 15. | 

Suit-ſilver. Sec Sute-ſilver, 

Sulcus aquae, A ſmall brook or ſtream of water, 
called in ſome places a /ite, in Eſſex a dike, Cowell, 
ao. 1737s: ; | 

Sullery, (From the Sax. Suth, 7. e, Aratrum,) Sig- 
nifies a Plough-land. 1 1n/t. fol. 5. a. 

' Sullingata terrae, Is the ſame with Sweling. Thorn: 
. 19, ZI. 

: unane, (Sumagium & Summagium,) A horſe-load, 
alſo toll for carriage on horſe-back. Cromp. Fur. fol. 
191. For where the charter of the foreſt, cap. 14. hath 
theſe words, for a horſe that bears loads every half year 
a halfpenny, the book called Pupilla Oculi, uſeth theſe 
words, Pro uno equo portante ſummagium, per dimidium an- 
num obolum. Chart. E. 1. num. 7, It is otherwiſe 
called a S-ame: And a S:ame in the weſtern parts is a 
horſe-load, Cowell, edit, 1727. | 
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Summer-hus:-lilver, A payment to the lords or ow- 


ners of the dens and diſtrifts of wood in the weald of Kent; 
who uſed to viſit thoſe places in ſummer time, when 
for their better accommeydation, their under-tenants were 
bound to prepare little ſummer huts or houſes for their 
' reception, or elſe pay a compoſition in money. Cowell, 
edit. 1727. | 

Sumnrneas, Is a writ judicial, of great diverſity, 
according to the divers caſes wherein it is uſed, which 
ſee in the table of the Regifter Fudicial, 

Summoner, ($mmon:ter,) Is a petty officer, that 
calls or cites a man to any court; theſe ought to be bon: 
hamines, &c, Fleet. lib. 4. The Summonitores were pro- 
perly the Summzerers or apparitors, who cited delinquents 
to appear at a certain time and place, to anſwer any 
charge or complaint exhibited againſt them. 'I'wo per- 
ſons were joined in this office, who in citations from a 
ſuperior court, were to be peers or equals of the party 
cited, at leaſt the barons were to be ſummoned by none 
under the degree of knights. Cowell, edit. 1727. 

Sumnons, (Srmmonitio,) Is with us as much as vs- 
catio in jus, or citatis among the civilians, Fleta, 1b, 6. 
c. 6, In general, it is a writ to the ſheriff to warn one 
to appear at a day; and muſt be by certain ſummoners 
on the tenant's lands, not his goods, &c. And if againſt 
an heir, ſhall be on the lands that did deſcend : or mak- 
ing default, at the grand cape he may wage his law of 
non-ſummons. 6 Rep. 54. 37 H.6. 26. There is a 
ſummons in writs of formedon, &' And on every 
ſummons upon the Jand in a real aCtion, fourteen days 
before the return, proclamation is to be made thereof 
on a ſunday, at or near the door of the church or chapel 
of the place where the land lies, which muſt be returned 
with the names of the ſummoners: and if ſuch procla- 
mation ſhall not be had, then no grand cape ſhall ifſue, 
but an alas and a pluries furmmons, until a ſummons and ; 
proclamation be duly made and returned, Cro, Eliz. 
42. 2 Lill, Abr. 538. Ina precipe quod Reddat, no 
man ſhall loſe his land without being ſummoned. 
TFenk, Cent, 98. - | 

Summons and Severance, This title is diſtinguiſhed 
in the books by the name of ſummons and ſeverance; 
but the proper name of it is Severance ; for the ſummons 
is only a proceſs, which muſt, in certain caſes, iſſue be. 
fore judgment of ſeverance can be given, 4 Bac. Abr. 
660. Severance is a judgment, by which, where two 
or more are joined in an action, one or more of theſe is 
enabled to proceed in ſuch action without the other or 
others. 4 Bac. Abr. 660. 

It is a principle of law, where two or more have a 
Joint right to a thing, they muſt join in an aCtion for 
the recovery thereof. 4 Bac. Abr. 660. 

Joint-tenants muſt implead jointly ; for they claim 
under one and the fame title, 1 ff, 180, 

So parceners, who make but one heir, muſt in order 
to recover the poſleflion of their anceſtor, be joined in 
pracipe. 1 Inſt. 163, 164. | 


Executors, becauſe the right of their teſtator devolves |- 


on all of them, muſt likewiſe all join in an aQtion for 
the recovery thereof, Godolph. Orph. Leg. 134. Salk. 3. 
Carth. 61. | 

And wherever the right of action is in two or more 
perſons, and they have not all joined in one that is 
brought, the defendant may plead in abatement : For, 
if one could recover in ſuch caſe ſingly, every other 
might do the ſame; and by this means a defendant 
| would be liable to anſwer in divers ations for the 
ſame thing. Cro, Eliz. 554. Deering v. Moor. 9 Rep. 
37. Salk, 3, 32. 2 Lev. 133. 3 Lev. 354. 1 Mad. 
102. | NO 

It is indeed in the power of any one or more, where 
two or more have a joint right of ation, to commence 
a ſuit in the name of all whoſe ſuch right is : But, not- 
withſtanding that a plea in abatement would be thereby 
prevented, it would ſtill be in the power of any one of 
them, by negleQiing to appear, or refuſing to proceed 
afterwards in -ſuch ſuit, to render it fruitleſs. x ft, 
139, Bro, Summ, and Sev. pl, 17, 2 RS, 
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For if two or more join in bringing an a4; 
one makes default, the poet of ks is * ompartres | 
of them all, Bro, Summ, and Sev. pl. 5, 7. Lol 

So if divers join in a writ of error, the a 
errors cannot be by one without the others. 
' 892. Andrews v. Ld. Cromwell. 

To prevent the great inconvenience, 
of juſtice, which would be if all, in whom there i; a 
Joint right of ation, ſhould be precluded, by the nev];.. 
2ence or colluſion of any one of them, from bevins the 
ettect of a ſuit for the recovery of ſuch right ; the law has 
provided, that it any one of thoſe perſons, in whoſe 
name a joint action is commenced, does not appear, or 
after appearance make default, the other or others m2 
have judgment ad ſequer:dum ſo;um, or in other words, a 
judgment of ſeverance, Hard. 318. Manly v. Ly 
Bro. Summ. and Sev, pl. 4, 16. 

If two bring affize, and one comes not at the day, a 
ſummons ad ſequendum ſimul may iſflue ; and, if the part 
ſummoned does not appear at the return of the ſummons 
the other party may pray judgment ad ſequendum folum, 
Bro. Sunim. and Sev. pl. 4, 18, | | 

So if eight have joined in affize, and five of them are 
nonſuited, or will! not ſue, judgment of ſeverance ma 
be againſt theſe five. Bro. Summ. and Sev. þl. 16, 

So in quo jure, by two, if one makes default, ſum- 
mons and ſeverance may be, and there the nonſuit of 
the one ſhall not be the nonſuit of the other. Fitz, 
N. B. 128. 1 Int. 139. | 

The conſequence of this judgment is, 'that, notwith- 
ſtanding the ſeverance of one or 'more who did not ap- 
pear or made default, the other plaintiff or plaintiffs :n 
—y action may proceed in the ſuit. 4 Bac, br, 

I. | ' 

The juſtices of nf privs have no power to give a 
judgment of ſeverance; for this can only be done by 
the juſtices of that bench where the record is. Brz, 
Summ. and Sev, fl. 10. 2 Rell. Abr. 489. 

Where two or more are plaintifts in an action, 2nd 
one of theſe has not appeared, he muſt be ſummoned 
before judgment of ſeverance can be given againſt him: 
For it is a general rule, that a nonſuit is in no caſe pe- 
remtory before appearance, becauſe a writ may have 
been purchaſed in the plaintiff *'s name without his pri- 
way. 188 Inft. 139. Bro, Summ. and Sev. pl, 10, 2 Rill, 

br. 

But if two joint plaintiffs have both appeared, and af- 
terwards one makes default, the court may, without iſ- 
ſuing any ſummons, immediately give judgment of ſe- 
verance. Bro, Summ, and Sev. pl. 10. 10 Rep. 135- 
Hard. 317. | : 

No judgment of ſeverance can be given in a writ 
of error, unleſs it is prayed before the defendant has 
pleaded nullo eff erratum. GCro. Fac. 117. Blunt v, 


\ 


fTignment of 
Cro, Elz, 


and the failure 


POIs: ; 
ut ſuch judgment may be after joinder in the afſign- 
ment of error. 2 Lil. Pr. Reg. 663. 
Fer mare learning on this ſubjef, ſee 20 Vin. and 4 Bac. 
Abr. tit. Summon & Severance, 

Summons adWarrantizanoum, Is the proceſs where- 
by the vouchee is called. _ See Coke on Littl, f. 104- 6. 

Sumptuary Laws, Are laws made to reſtrain exceſs 
in apparel, and prohibit coſtly clothes ; of which we have 
heretofore had many in England, but all repealed, Anno 
1 Fac. Int. fel. 199. | 

and: 7M * * 5g ) Is the Lord's day ſet apart 
for the ſervice of God, to be kept religiouſly, and not to 
be profaned, Perſons ufing bull-baiting or bear-baitings 
or ſuch like ſports on a Sunday, ſhall forfeit 35. 44. me 
55. for wreſtling, bowling, &c. Stat, 1 Car. 1- An 
if any butchers kill or ſell meat on a Sunday, they are 
liable to a penalty of 6s. 84. Carriers, drovers, >** 
travelling on the Lord's day, incur a forfeiture of 20*- 
Stat. 3 Car, 1. c. 1. No perſon ſhall do any worldly la- 
bour on a Sunday, (except works of neceſlity and chari- 
ty) on pain of gs. and crying and expoſing to ſell bs. 
wares or goods on a Sunday, the goods to be forfeited t9 


2 


\ 


the poor, &c, on conviction before a juſtice of pu 
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who may order the penalties and forfeitures to be levied 
by diſtreſs ; but this is not to extend to drefling meat in 
families, inns, cook-ſhops, or victualling houſes ; nor 
crying of milk on a Sunday in the morning or evening, 29 


L3 


Car. 2. c. 7. An indictment for exerciſing the trade 
of a butcher muſt be laid to be contra formam fatuti ; 
for it was no offence at Common law. 1 Strange 702. 
Law proceſſes are not to be ſerved on a Sunday, unleſs 
it be in caſes of treaſon or felony ; or on an eſcape, by 
virtue of 5 Ann. Sunday is not a day in law for proceed- 
ings, contracts, &c. And hence it is that a ſale of goods 
on this day in a market overt is not good : And if any 
part of the proceedings of a ſuit in any court of juſtice, 
he entered and recorded to be done on a Sunday, it makes 
it all void. 2 1n/t. 364. 3 Shep. Abr. 181. The ſer- 
vice of a citation on a Sunday is good, and not reſtrained 
by the ſtat. 29 Car. 2, And by two judges, the delive- 
ry of a declaration upon a Sunday may be well enough, 
it not being a proceſs ; but Ft, Ch. J. thought it ill, 
becauſe the aft intended to reſtrain all ſorts of legal pro- 
- ceedings. 1 Ld. Raym. 706. A/writ of inquiry cannot 
be executed on a Sunday, 1 Strange 387, See 20 Yin, 
Abr. tit. Sunday. 

Super-inſtitution, (S»per-in/{itutio,) One Inflitution 
upon another ; as where A. is admitted and inſtituted to 
a benefice upon one title, and B. is admitted, n/tituted, 
&:c, by the preſentment of another, See Hutchin's caſe 
in 4 Rep. 2 Par. fel. 463. 

Super-jurare, When a criminal endeavoured to ex- 
cuſe himſelf by his own oath, or by the oath of one or 
two witnelles, and the crime was ſo notorious that he 
was convictcd by the oaths of many more witneſles ; this 
was called Super jurare. Leg. Hen. 1. c. 47. Leg. Athed- 

an Cc. 16. 

Superoneratione paſturae, Is a writ judicial, that 
lies againit him who 1s impleaded in the county, for the 
over-burdening of a common with his cattle, in caſe 
where he was formerly impleaded for it in the county, 
and the cauſe is removed into the king's court at J//t- 
minſter, Reg. TFud. | 

Super Pzaerogativa Regis, Is a writ which lay 
againſt the King's widow, for marrying without his li- 
cence. F, N. B, fel. 173. 

Superſedeas, Is a writ in divers caſes, and ſignifies 
in general a command to ſtay or forbear the doing of 
that which ought not to be done, or in appearance of 
law were to be done, were it not for that whereon the 
writ is granted. For example, A man regularly is to 
have ſurety of peace againſt him of whom he will ſwear 


he is afraid, and the juſtice required hereunto cannot” 


deny him ; yet if the party be formerly bound to the 
peace, either in chancery or elſewhere, this write lies, to 
ſtay the juſtice from doing that which otherwiſe he ought 
not to deny, See the table of the Reg. Orig. and Tudic. 
and F, N. B. fol. 236. For preventing the ſuperſeding 
of executions, ſee the ſtatute 16 & 17 Car. 2. cap. 8. 
Cowell, edit. 1727. Ss 

By a ſuperſedeas the doing of a thing, which might 
otherwiſe have been lawfully done, is prevented ; or 
a thing that has been done' is, notwithſtanding it was 
done in a due courſe of law, thereby made void, 
Abr. 667. | 

A ſuperſedeas is either expreſſed or implied: An expreſs 
ſuperſedeas is ſometimes by writ, ſometimes without a 
writ ; where it is by writ, ſome perſon to whom the 


4 Bac. 


| 


Writ is direQed is thereby commanded to forbear the do- 
ing ſomething therein mentioned ; or, if the thing has 


already been done, to revoke, as far as that can be done, 
the act, 4 Bac. Abr. 667, 668. 


If an exigent is awarded againſt a man, he may have | 


this writ directed to the ſheriff commanding him, upon the 
party's finding ſureties to appear at the return of the exi- 
gent, that, if he has not arreſted the party, he do not 
arreſt, but ſuffer him to go in peace; or that, if he has 
arreſted him, he diſcharge him out of cuſtody. Fitzh.' 
N. B. 236. Gs | 

Or the party, againſt whom an exigent has been award-, 
ed, may, upon finding ſureties in the court which has 
power to 
V9, 


| 


Font him a ſuperſedeas, have an abſolute writ. 


fol. 1 
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of ſuperſedeas, to the ſame eflet, direRed to the ſherif, 
Fitzh. N. B. 2.36. 


An expreſs ſuperſedeas without writ is, where ſome 


-perſon, who has, purſuant to an authority in him veſt-' 


ed, made an order for doing a thing, does by a ſecond 
order forbid that thing to be done. 4 Bac. Abr, 668. 

If a juſtice of peace had made an order by ſurprize, 
he may, upon finding that he has made an improper or- 
der, by a ſecond order ſuperſede it. Str. 6. The inhabi= 
tants of Pancras and The inhabiaants of Rumba d. 

But if the thing ordered to be done was done before 
the delivery of the ſecond order, it is doubt ul, whether 
this ſhall, by virtue of any words which are inſerted in it, 
annul the at ; and it may perhaps be proper, that no 
expreſs ſuperſedeas, unlcſs it be by writ, ſhall have ſuch 
a retroſpective power. 1 Hawk, 145: 

That is an implied ſuperſedeas, by which, although no 
writ of ſuperſedeas iſſues, the doing of a thing that other- 
wiſe might lawfully have been done is prevented. 4 Bac. 
Abr. 668. 

A writ of error, a certiorari, and divers other writs 
bave by implication of law, in ſome reſpects the ſame ef- 
tect as a writ of ſuperſedeas, but an implied ſuperſedeas 
never makes any act void which was done before it - 
exiſted, 4 Bac, Abr. 668. 

No writ of ſuperſedeas lies from any other court to 
the court of chancery : but this court may ſuperſede its 
own writs, 4 Bac. Abr. 668. 

If one man hath ſued out a ſupplicavit from the court 
of chancery, for arreſting another to find ſuretics of the 
peace, he, againſt whom this is granted, may have a 
ſuperſedeas from the ſame court commanding the ſheriff 
to forbear to arreſt him, Fitzh, N. B. 238. 

But a writ of ſuperſedeas lics from the court of chan« 
cery to any other court, 

A capias ad ſatisfaciendum having iſſued from the court 
of King's bench, a ſuperſedeas was iſſued from the court 
of chancery commanding the juſtices of that court to 
ſurceaſe. "This ſuperſedeas was thought by ſome to be 
contrary to Jaw : But Finch, becauſe it was out of a 
higher court, ſurceaſed, and no further proceedings were 
had. Bro, Super/. pl. 5, 

Where ſurety of the peace is granted by the court 
of King's bench, if a ſuperſedeas comes from the court 
of chancery to the juſtices of that court, their power is 
at an end, and the party is, as to them, diſcharged, 
Bro. Peace. þl. 17. 

Any court at W:/tmin/ter may, in term time, award 
a ſuperſedeas to any writ or proceſs, which has iſſued 
from ſuch court; or to the proceedings of any other court, 
which has proceeded in a matter properly conuſable in 
the court from whence the ſuperſedeas iſſues. 4 Bac. 
Abr. 668. | 


Fer more learning on this ſubjeft, ſee 20 Vin, & 4 Bac. 
Abr. tit. Superſedeas. | 

Super ſfatuto de Articulis Cleri, Cap. 6. Is a writ 
lying againſt the ſheriff or other officer, that diftrains in 
the King's highway, or in the glebe land, anciently given 
to reQtories. F, N, B. fel. 178. | 
Super ſtatuto de Pork, quo nul ſerra Uitellert, 
&c. ls a writ lying againſt him that uſes victualling ei- 
their in groſs or by retail, in a city or borough towng 
during the time he is mayor, &c. F., N. B, fol. 
I72. | 

"Super ſfatuto facto pour Seneſhal 4 Marſhal de 
Roy, &c. Is a writ lying againſt the ſteward, or mar- 
/hal, for holding plea in his court of frechold, or for 
treſpaſs ,or contrafts not made within the King's houſ- 
hold. F. N.B fol. 241. No.8 ; 
' Soper ſtatuto' x £4. 3. cop. 12, 13. Is a writ that 
lay againſt the King's tenant holding in chief, which 
aliened the King's land without his licence. F. N, B. 
15+ | 
Siiper ſfatuto verſus ſervantes & Laborato2es, 
Is a writ that lies againſt him who keeps my frond; 

.B. fol. 


| departed out of my ſervice, againſt law. #. 


167. Þ- | 
Superttitious uſes, To churches were void, 23H. 8. 


” or” M Beneficed 
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Beneficed clerk not to take (xlary'to fing for any foul, | bound to keep the peace ſhall be convifted of having for- 


41-#£ 8; 6.:13- {40+ 


feited their recognizance, Lamb, 77, 7g. Bro, Peace, 


Colleges, chantries and hoſpitals, given to the king, tl. 7, 8. 1 Hawk, 126. 


37 H. 8, c. 4. 1 Ed. 6. c. 14. 


All perſons under the King's proteQion, being of ſane 


Commiſſioners to inquire of lands given to ſuperſti- | memory, whether they are natural born ſubjeQs or aliens ; 


tious uſes, 1 Ed. 6. c. 14. /. 10. 


Lands given to ſuperſtitious uſes veſted in the crown | have a right to demand ſurety of the peace, 


for the uſe of the publick, x Geo. 1. /f. 2. c. 50. 


| good ſubjects, or attainted of treaſon or ſome other crime, 


Lamb, 
-9, 80. 1 Hawk. 126. 78, 


SSupcrvilo, Is a Latin word, ſignifying a ſurveyor or But it has been queſtioned whether Jews, Pagans, or 
overſeer : It was anciently, and {till is a cuſtom among | perſons attainted of praemunire have a right to it ? 
ſome, eſpecially of the better ſort, to make a ſuperviſor of | Lamb, 80. 1 Hawk, 126. 

a will, but it is to little purpoſe; however the intention A wife may demand ſurety of the peace againſt her 
might be good, that he ſhould ſuperviſe the executor, and | huſband, if he threatens to beat her outrageouſly, or to 


| fee the will performed. Cz:well, edit. 1727. 


| kill her. Fitzh. N. B. 80. Lamb. 8. 2 Le, 1:8, 
Supplicavit, Is a writ ifluing out of the Chancery, | 1 Hawk. 127. | 
for taking the ſurety of peace againſt a man: It is direc- A woman exhibited articles of the peace, tiling herſelf 


ted to the juſtices of peace of the county, and the ſheriff, | the wife of the defendant, ſetting out aQts of cruelty, 
and is granted upon the ſtatute, anno 1 #, 3. c. 16. which | and the pendency of a ſuit in the ecclefiaftical court for 


ordains, That certain perſons in Chancery ſhall be aſ- | the reſtitution of conjugal rights, 


When the deicndant 


fizned to take care of the peace, See F, N. B. fol. 80. | came to put in bail, he inſiſted, that the recognizance 
This writ was of old called Breve de minis, as Lambard | ſhould not be taken ſo as to carry with it any admiſlion 
ſays in his Eirenarcha, out of the Regift. Orig. fol. 88. | of the marriage: And the court ordered it to run thus ; 


See Surety of the peace, «nd 20 Vin. Abr. 99. 


Supemacy, The King bound to provide remedy in 


to keep the peace towards our ſovereign Lord the Kiny, | 
and all his liege people, and particularly towards Flanuh 


parliament for miſchiefs in the church, *23 Edw. 3. | Pemm, who hath exhibited articles of the peace againſt 


y 6. . 
The King patron paramount, bd. /. 4. 


him the faid James Bambridge, by the name of Hanub 
Bambridge, wite of him the ſaid Fames, Sc. Str, 1231, 


No alien ſhall have benefice within the realm without | Rex. v. Bambridge. 


the King's licence, 3 R. 2. c 3. 7 R. 2. c. 12. 


Articles of the peace may be exhibited by a huſband 


The realm of England free, and ſubject only to God, | againſt his wife. Str. 1207. Sims's caſe, 1 Hawk. 127, 


10 A 4-64. 


Surety of the peace is uſually granted at the requeſt of 


The King's ſupremacy in ſpiritual matters aſſerted, | ſome one perſon, for the fear of one man can ſcarce ever 


24 H. 8. c. 12. Eſtabliſhed, 26 H. 8. c. 1. 


The ſubmiſlion of the clergy to the king, 25 AH. 8. 


Cc. 19. 


be the fear of another ; and, if it is demanded againſt 
two or more, each ought to enter into a ſeparate recog- 
nizance for keeping the peace, Pull, 18. 


The royal aſſent neceſſary to the enaQting any canons, | Surety of the peace may be had againſt every perſon 


25 H.8. c. 19. /. 1. 
The biſhop of Rome to be abjured, 28 Z. 8. c. 10. 


The penaltics of denying the King's ſupremacy 


1 Ed. 6. c 22. f. 6, &c. 


The ſupremacy denied, 1 & 2 P. & Md. «8. /. 42. 
The ſupremacy reſtored, 1 £1. c. 1. /. 17. 


h | 
The oath of ſupremacy appointed to be taken, x EZ. | 


G5. I« þ. 19.5 2, cet 


» 


Penalty of diſability, &c. on refuſal of the oath, 1. E!, 


whatſoever, being of ſane memory, whether he is peer 
| or commoner ; magiſtrate or private perſon; of full age 
, | or under age, Lamb. 81, 1 Hawk. 127. 

| But infants and feme coverts ought to find ſurety by 
| their friends, and not to be bound themſelves. 1 Haus. 
127» | 
Whenever a peiſon has juſt cauſe to fear that another 
' will burn his houſe, or do him fome corporal hurt, as by 
killing or beating him ; or that he will procure others 19 


c. 1. f. 21. 1 W. & M. Pt. 1. c. 8. f. 9. 13. 3. | do him fuch miſchief, he may demand the ſurety of the 


£. 6. '5;-:13 Go: 16:1 fo be 14s I7: 


peace againſt ſuch perſon. Lamb. 82, 1 Hawk, 127, 


Surcharge of the Fozeft, (Superoneratio Forefte,) Is | Str. 473. 


when a commoner puts on more beaſts in the foreſt than 
he has a right to. Afanwoed, part 2. cap. 14. num. 7. 
And is taken from the writ De ſecunda ſuperoneratione 
Paſturg, in the ſame ſenſe when the commoner ſurcharg- 


eth, 3 Inſt. fol. 293. 


- 


Sur cut in vita, 1s a writ that lies for the heir of that | ful impriſonment is an aſſault and injury. 
woman, whoſe huſband has aliened her land in fee, and 


ſhe brings not the writ of Cu in vita for the reco- 


It is ſaid that ſurety of the peace ſhall not be granted 
for fear of impriſonment ; becauſe damages may be reco- 
vered in an action of falſe impriſonment. Bro. Peace, pl. 
22. | | 

But the better opinion is that it may;; for every unlaws 
The reaton 
given, that an action will lie, is no more concluſive in this 
caſe, then in the caſe of a battery ; and yet there is no 


—_ 
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very of her own land ; in this caſe her heir may have | doubt but ſurety of the peace may be granted for threaten- 
this writ againſt the tenant after her deceaſe, F. N, B. | ing to beat. Lamb. 83. 1 Hawk. 127. 


fel. 193. | 
Surety, See Bail, and 20 Vin. Abr. 101, 


Surety of the peace may be demanded by a wife, if her 
huſband gives her unreaſonable correCtion. Ao. 874. vir 


Surety of the Peace, (Securitas Pacts, ſo called, be- | Thomas Seymour's caſe. Godb, 215. Fitz, N. B. 80. 
cauſe the party that was in fear, is thereby ſecured,). Is an Some perſons having made a diſturbance in a church, 


acknowledging of a bond to the prince, taken by a com- 
petent judge of record, for the keeping of the peace. This 
peace may a juſtice of the peace command, either as a mi- 


and pulled the miniſter, who was reading the Common 
prayer, out of the deſk, an attachment of the peace wasz 
on exhibiting articles in the court of King's Bench, iſ- 


niſter, when he is commanded thereto by a higher au- | ſued out againſt them. 1 Keb. 290, Rex. v. Douglaſs. 


thority ; or as a judge, when he doth it of his own 
power, derived fiom his commiſkon, Of both theſe, ſee 


But ſurety of the peace ought not to be granted to 
a man for fear of danger to his ſervant or cattle, 


Lamb, Etren, lib. 2. cap. 2. p., 77. Cowell, edit. 1727. | Lamb. 83. 
A juſtice of peace may, according to his diſcretion, | It hath however been ſaid, that a man may have the 


bind all thoſe to keep the peace, who, in his preſence, 


ſurety of the peace againſt one who threatens to hurt his 


ſhall make any affray, or ſhall threaten to kill or beat | wife or child. Dalt. 266. 


any perſon, or ſhall contend together with hot words, anc 
all thoſe who ſhall go about with unuſual weapons or at- 


The ſurety of the peace ought not to be granted for any 
paſt battery, unleſs there is a fear of fome preſent or tu- 


tendance, to the terror of the people; and all ſuch per- | ture danger : But the offender muſt in ſuch caſe be pu- 
ſons as ſhall be known by him to be common barrators ;,{ niſhed by ation or indiftment. Dalt. 266. 


and all who ſhall be brought before him by a conſtable, The demand of the ſurety of the peace ought to be 


for a breach of the peace in the preſence of ſuch con- 


ſoon after the cauſe of fear; for the ſuffering much time 


ſtable; and all ſuch perſons who, having been before] to paſs, before it is demanded, ſhews that the party has 


L 


been 
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been under tio great terror. 6 od. t32. The Ducen 
v. Lane. | 


1. Of granting ſurety of the peace by the court af Chan- 
rery. 


2. Of granting ſurety of the peace by the court of King's 


Bench. 


3. Of granting ſurety of the peace by a juſtice of tho 


peace. 


4. Of forfeiting a recognizance for keeping the feace, 
and how ſuch recognizance may be diſcharged. 


1. Of granting ſurety of the peace by the court of Chan- 
cery. 


At the Common law it was ſufficient, in order to ob- 
tain proceſs for ſurety of the peace from the court of 


Chancery, if the party who demanded it made oath, that 


he was in fear of ſome corporal hurt, and that he did not 
crave the ſame out of malice, but for the ſafety of his 
body. Fitzh. N. B. 79, 80. 

'; But by the 21 Fac. 1. c. 8. Aﬀeer reciting, that di- 
vers turbulent and contentious perſons, ſome out of ma- 
lice, and others in hope of gain by way of compoſition, 
do oftentimes, upon their corporal oaths, or otherwiſe 
upon falſe ſuggeſtions and ſurmiſes, piocure proceſs of 


the peace or good behaviour, out of his majelty's court 


_ of Chancery and King's Bench, againſt divers of his ma- 
Jelty's quiet ſubje&s, whoſe dwellings and abodes are, for 
the molt part, in countries far diſtant and remote from 
the ſaid courts, to their intolerable trouble and vexation, 
whereas they might, upon good cauſe ſhewed, receive 
Juſtice at the hand of the juſtices of the peace in the coun- 
ties where they dwell, it is enacted, ** That all proceſs 
of the peace or good behaviour, to be granted or award- 
ed out of the ſaid courts, or either of them, againſt any 
perſon or perſons whatſoever, at the ſuit of or by the pro- 
ſecution of any perſon or perſons whatſoever, ſhall be 
void and of none effeft, unleſs ſuch proceſs ſhall be 
ſo granted, or awarded, upon motion firſt made before 
the judge o- judges of the ſame courts reſpectively, fit- 
ting in ope1 court ; and upon declaration in witting, 
upon their corporal oaths, to be then exhibited unto 
them, by the parties which ſhall defire ſuch proceſs of 
the + er for which ſuch proceſs ſhall be granted or 
awarded, by or out of the ſaid courts, reſpectively, and 
unleſs that ſuch motion and declaratiou be mentioned to 
be made upon the back of the writ, the ſaid writings there 
to be entered and remain of record : And if it ſhallafter- 


wards appear to the ſaid courts, or either of them reſpec- 
tively, That the cauſes exprefled in ſuch writings or any | 


of them be untrue, that then the judge or judges of the 
ſaid courts, or either of them reſpeRively, ſhall and may 
award ſuch coſts and damages unto the parties grieved, for 
their or any of their wrongful vexations in their behalf, 
as they ſhall think fit ; and that the party or parties ſo 
offending, ſhall or may be committed to priſon,” 

When articles of the peace are exhibited in the court 
of Chancery, and oath is made that the ſurety of the 
peace is not craved by the party through malice, but for 
the ſafety of his life, a writ. of ſup/ licavit iſſues, directed 
to the juſtices of. the peace generally, or to ſome one 
juſtice of the peace, or to the ſheriff, commanding them 
or him to take ſecurity in the ſum thereon indorſed, and, 
if the party refuſes to find ſuch ſecurity, to commit him 
to the next goal, until he does find ſuch ſecurity, Fitzh. 
N. B. 80. 

Where the writ is direted to the ſheriff, he may iſſue 
a precept to a bailiff to arreſt the party, but only himſelf 
can take the ſecurity, or make a return to the writ; for 
the power given by the writ, it being a judicial one, 
atrak be aſfoned over. Bro. Off. pl. 39. Fitz. N. B. 

I, 

If the writ is direed to the juſtices of the peace ge- 
nerally, only he to whom it is delivered can grant a war-. 
rant to compel the party to find ſureties. The warrant 
muſt alſo be returnable before him alone ;z for he alone 


9. U-R 
can take the reco 
Bro. Peace, þl. 9; Lamb. 107. 

The recognizance muſt, in this caſe, be in ſuch ſum 


as is indorſed upon the wiit of Ji | 
Fad eos " ; wilt of ſupplicauit. 1 Hawk, 129. 


This is ſometimes very large, A writ of ſupplicavit was 
once indorſed in the ſum of Sod 2 $I acvong Cla- 
vering's caſe. 


If no return is made to the writ of ſupplicavit, the 


party who ſued it out may have a certiorart, direQted to. 


the perſon who ought to make a return, commanding 
him to certify the writ of ſupplicavit, and what has been 
done thereupon, Fitz, N, B. 81. 1 Hawk. 129. Lamb, 
109, 

When a writ of ſupp/icavit has iſſued from the court of 
Chancery againſt any perſon, he may by himſelf, or 
ſome friend, come into the court of Chancery, and find 
ſureties there that he will not do any harm to him who 
hath ſued out the writ: and thereupon he ſhall have a 
writ of ſuperſedeas, reciting the writ of ſepplicauit, and 
the ſecurity given, direfed to the juſtice or juſtices of the 
peace, or to the ſheriff, commanding that they ſurceaſe 
to arreſt him, or compel him to find fureties, and if they 
have arreſted him for that cauſe and no other, that they 
deliver him, Fitz, N. B. 81, 238, 


p .J. granting ſurety of the peace by the court of King's 
ench, 


At the Common lay the oath of the party was a ſuf- 
ficient ground for the court of King's Bench to grant the 
ſurety of the peace ; but this cannot, ſince the ſtatute 
made in the 21ſt year of the reign of King Fames the 
Firſt, be done, unleſs articles of the peace are exhibited 
In _ court upon motion in open court. Fitz, N, B. 
794. 90» | | 

Mullineux, who had been taken into cuſtody by a ſup- 
p/icavit out of the court of Chancery, being brought by 
a Habeas corpus before ones juſtice of the King's Bench, 
he was bound by a recognizance to appear in the court 
of King's Bench the firſt day of the next term. He ap- 
peared at the time ;z and the court was moved, that the 
articles eXhibited in the Chancery might be read, and 
that he might enter into a recognizance : But it was re- 
fuſed; and per cu”: The Bona is not before us, but, if 
the witneſs who ſwore to the articles in Chancery, had 
been here, and had ſworn articles to the ſame lea in 
court, we could have taken ſecurity for the peace. Skin, 
61, MAullineux's caſe. 

Where articles of the peace are exhibited in the court 
of King's Bench, and oath is made, that the party does 
not crave the ſecurity of the peace out of hatred or ma- 
lice, but merely for the preſervation of his life and perſon 
from danger, an attachment of the peace iſſues to the 
ſheriff, commanding him to take a bond for the appear- 
ance of the party at the return of the writ to put in bail 
to the articles in this court; and, if ſuch bond is not 
given, to commit the party to the next gaol. Comb. 427, 
Ruſjel's caſe. Fitzh. N. B. 79. : 

Where the party againſt whom articles of the peace 
are exhibited, comes into court to put in bail, the arti- 
oy mult be read to him, 6 Med. 132. The Dueen v, 

ane, 

Articles of the peace haye been exhibiced againit Lord 
Vane, and proceſs of the peace having iſſued upon them, 


it was inſiſted, when he came to put in bail, that the 


facts charged were not a ſufficient ground for demanding 
ſurety of the peace ; or, if ſufficient, that the fats were 
falſe, and affidavits were offered to diſprove- them ; the 
reading of theſe affidavits was oppoſed, and it was ſaid, 
that the courſe of the court had always been to give ſuch 
credit to the oath of the party as to-arder fecurity : But 
it was admitted, that the court may review the articles, 
and hear any objections arifing upon the face of them, 
Per car'; This is all we can do, the other was never at> 


| cempted before; and we muſt adhere to the courſe of the 


court, by taking the articles to be true. Upon reviewing 
theſe articles, the court was of opinion, that the facts, as 
ſtated, were a ſufficient ground for granting the ſurety of 

> "a8 


gnizance and make return to the writ. 
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the peace, and ſecurity was given. 
Vane's caſe. 

Robert Parnel having exhibited articles of the peace 
againſt Sir Thomas Allen, Bart. and three others, an at- 
tachment of the peace iſlucd againſt them. Before bai] 
was put in, Parnc/, in a petition to the court recited 
ſome of the facts ſworn to in the articles, and endeavour- 
ed to explain them, Hereupon the counſel for the de- 
fendants moved for a rule to review the articles, and ſome 
affidavits were read to contradict the fas therein charg- 
ed, Upon reading this petition, and theſe affidavits, in 
which the facts were flatly contradicted by five or f1x per- 
ſons, a rule was made to ſhew cauſe, why the articles 
ſhould not be reviewed, and that Parne! ſhould attend 
upon the day for ſhewing cauſe. He did attend, and the 
court was, upon the whole, ſo ſatisfied of his having been 
guilty of perjury that he was immediately committed 
for wilful and corrupt perjury; and a rule was made, 
that all farther proceedings upon the articles ſhould ſtay, 
'The rule was pronounced in theſe terms, and not to take 
the articles off the file, in order to give the defendants an 
opportunity, which could not otherwiſe have been done, 
of proſecuting Parnel for perjury. 17S. Rep. Rex v. 
Sir Thomas Allen, Bart. and others, Hill. 32 Geo. 2. 

Articles of the peace having been exhibited, by John 
Brown, againſt Hannah Bennet, and three others, a rule 
was, upon reading the affidavits of the defendants, made 
to ſhew cauſe, why theſe articles ſhould not be reviewed. 
In theſe affidavits it was ſworn, that the defendants did 
not know any ſuch perſon as Brown the articulant, and, 
befides other ſtrong fats ſworn to, it was ſuggeſted, that 
this was a contrivance of the defendant Bennett's huſ- 
band to oppreſs her. Nocauſe being ſhewn, the articles 
were ordered to be taken off the file. MS. Rep. Rex. 
v. Bennet and others, Eaſt. 32 Geo. 2. 

A motion being made for a mandamus to three juſtices 
of the peace in the county of Brecon, to take ſecurity 
upon articles of the peace exhibited in the court of King's 
Bench, an affidavit was produced, that the defendant, 
who lived in that county, was ſeventy years of age and 
unable to travel; and Seymour's caſe, M. 6 Anne was 
cited. A mandamus was 1n this caſe granted. Str, 835. 
Rex v. Laois, 

In a late caſe a motion of this kind was refuſed ; and 
by Deniſon J. ſuch a mandamus has of late years been 
granted but once, in the King and Lewis; and there 
the court had great doubt, although the circumſtances of 
that caſe were very peculiar, as to the granting it. MS. 
Rep. Rex v. Stroud, Mich. 29 Geo, 2. Comb. 427. 

{t is a very great grievance, that it ſhould be in the 
' power of one man to compel another, who lives perhaps 
in the moſt remote part of England, to appear and put in 
bail to articles of peace exhibited in the court of King's 
Bench, when he might have had the ſurety of the peace 
from a neighbouring juſtice; and it was the opinion of 
\ the court of King's Bench many years ago, that this miſ- 
chief, although not provided againſt by the enacting clauſe 
of that ſtatute, is within the equity of the 21 Fac. 1. 
c. 8. 4 Bac. Abr. 691. | 

Upon a motion, on the behalf of Ry/e!l, to exhibit 
articles of the peace againſt ſeven or eight perſons, who 
lived at Nettingham ; Holt Ch. J. ſaid, Then we ſhall give 
ſeven or eight perſons the trouble to come up to put in 
bail ; why did you not go to the juſtices of peace in the 
county ? The complainant anſwered, I could not have 
had juſtice there, they are relations. Hereupon the 
motion was granted, ſed he/itanter. Comb. 427. Ruſlel's 
caſe, | 

has not of late years been the practice, of the court 
of King's bench, to refuſe the receiving of articles of the 
peace, where the charge contained in them is ſufficient 
for craving the ſurety of tne peace: But it ſeems, as if 
that court is now come to a reſolution of putting a ſtop 
to, this vexation of the ſubjet; for in a very late caſe, 
where a motion was made by Byroygh, to exhibit articles 
of the peace againſt air, the court, it appearing that 
Wait lived at the Devizes, and that Borough had not en- 
deavoured to obtain ſurety of the peace in the county, 
unanimouſly refuſed the motion ; and my Lord Mansfield, 


Str. 1202. Lord 


g::U:K 
Ch. J. ſaid, Apply to the magiſtrates of the county, and if 
ſurety of the peace is not granted you, come here again, 
MS. Rep. Borough's caſe, Eft. 32 Geo. 2. 
When ſurety of the peace is granted by the court of 
King's bench, if a ſuperſedeas comes from the court of 
chancery, to the juſtices of that court, their power is 
at an end; and the party as to them diſcharged, Bry, 
Peace. þl. 17. | 


3- Of granting ſurely of the peace, by a juſtice of the 


peace. 


A juſtice of the peace may grant the ſurety of the 
peace, under the authority of the* commiſſion of the 
peace, by which he is empowered to cauſe to come before 
him all thoſe, who to any one or more of our people, 
concerning their bodies or the firing of their houſes have 
uſed threats, to fhnd ſufficient ſecurity for the peace, or 
their good behaviour, towards us and our people; and if 
they ſhall refuſe to find ſuch ſecurity, then put them in 
our priſons, until they ſhall find ſuch ſecurity, to cauſe to 
be ſafely kept. Lamb. 36. 
Whenever oath is made before a juſtice of peace hy 
any perſon, that he is actually under fear that another 
will” burn his houſe, or do or procure to be done to 
him ſome. corpora] hurt, and that he does not crave the 
ſurety of the peace through malice, but for the ſafety 
of his life, the juſtice is bound to grant it. Lamb. 83, 
F. N. B. 79. 1 Hawk, 127. 
But if the ſecurity of the peace is deſired againſt a peer, 
the ſafeſt way is to apply to the court of chancery or 
King's bench. 1 Hawk. 127, Lamb. 81. 
If the perſon againſt whom it is demanded, be preſent, 
the juſtice of the peace may commit him immediately, 
unleſs he offers ſureties; and a fortiori he may be com- 
manded to find ſureties, and be committed for not doing 
it» Bro. Mainp. pl. 39. 1 Hawk. 127. | 
But if he is abſent, a warrant for committing him can- 
not be granted till a warrant has iſſued commanding him 
to find ſureties; and this warrant, which muſt be under 
ſeal, ought to ſhew the cauſe for which it is granted, and 
at whoſe ſuit, Lamb. 85. 1 Hawk, 128. 
The juſtice of the peace, who grants this laſt men- 
tioned warrant, may in this caſe make it ſpecial for 
bringing the party before himſelf only, for, as he has 
moſt knowledge of the matter, he is beſt qualified to do 
juſtice in it. 5 Co. 59. Foſter's caſe. 1 Hawk. 128. 
But if the warrant be in general terms to carry the 
party before any juſtice of the peace, the officer, who 
executes it, has his eleCtion to carry him before what 
juſtice he pleaſes, and may carry him to gaol, by virtue 
of the ſame warrant, if he refuſes to find ſureties before 
ſuch juſtice ; for the warrant has theſe words in it, if hs 
ſhall refuſe to find ſecurity, &c. Bro. Falſe Impriſ. pl, 11. 
t Hawk. 128. $5 Co. 59. | 
If one, however, who apprehends that the ſurety of 
the peace will be demanded againſt him, finds ſureties 
before any juſlice of the peace of the ſame county, either 
before or after a warrant is iſſued againſt him, he may 
have a ſuperſedeas from ſuch juſtice ; and this ſhall pre- 
vent or diſcharge him from an arreſt, under the warrant 
of any other juſtice, at the ſuit of the ſame party, for 
whoſe ſecurity he has found ſuch ſureties. Lamb. 955 
96. 1 Hawk, 128, 
A ſuperſedeas may alſo be had, to a warrant granted by 
a juſtice of the peace, upon finding ſureties in the court 
of chancery or King's bench. F, N. B. 238. : 
But by the 21 Se. I. c. 8. par, 3. After reciting, 
that divers turbulent and contentious perſons, deſervedly, 
fearing to be bound to the peace or good behaviour, 
by juſtices of the peace of the counties where they 
dwell, do oftentimes procure themſelves to be bound to 
the peace or good behaviour in the court of chancery of 
King's bench, upon ſufficient ſureties, or upon colourable 
proſecution of ſome perſon or perſons, who will be ready 
at all times to releaſe them at their own pleaſure ; where- 
upon his majeſty's writs of ſuperſedeas are oftentimes di- 
rected to the juſtices of the peace, and other his majeſty 


arre 


officers, requiring them and every of them to farbear to 
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arreſt or impriſon the parties aforeſaid ; by means whereof 
the ſaid turbulent and contentious perſons miſdemean 
themſelves amongſt their neighbours with impunity ; to 
the great offence and diſturbance of their neighbours 
among! whom they converſe and live; to the affront of 
the juttices of the peace, and to the evil example and en- 
couragement of like evil-diſpoſed perſons ; it is enaQed, 
<© 'T hat ail writs of ſuperſedeas, to be granted by or out 
of either of the courts aforeſaid, ſhall be void and of 
none effect, unleſs ſuch proceſs be granted upon motion 
in open court fiſt mails, and upon ſuch ſufficient ſureties 
as ſhall appear, unto the judge or judges of the ſame 
court reſpectively, upon oath, to be afleſſed at five 
pounds lands, or ten pounds in goods, in the ſubſidy 
book at the leaſt ; and unleſs it ſhall alſo appear, unto 
the ſaid judge or judges from whom ſuch ſuperſedeas is 
deſired, ti2t the procels of the peace, or good behaviour, 
js proſecuted by him or them deſiring ſuch ſuperſedeas, 
bona fide, by ſome party &rieved, in that court out of 
which ſuch ſuperſedeas is defired to be ſo awarded and 
directed.” 

'The recognizance for keeping the peace, which a juſ- 
tice of the peace takes upon a complaint below, is to be 
regulated, as to the number and ſufficiency of the ſure- 
tics, the larzeneſs of the fum, and the time it is to con- 
tinuo in force, by the diſcietion of ſuch juſtice. Lamb. 
100... I {iawh. 129, 

{t has been fail, that a recognizance taken by a juſtice 
of peace, to keep the peace as to A. B. for a year, or 
tor {ite or witrout exprefling any certain time, which 
fe iced to be for life, although no time or place 
!; 1x: or tne party's appearance, or he is not bound to 
{;-- > ihe peae as to all the King's liege people, is good. 
x Hawk. 129. Lamb. 190, 

HUT it ſeems to be the ſaſeſt way, to bind the party 
to appear at the next ſeons of the peace, and in the 
mean time to keep the peace as to the King, and all his 
liege prople, and eſpecially as to the party, who has de- 
mand<d che ſurcty of the peace. Lamb. 105, 1 Hawk. 


129. 

by the 23 H. 7. c. 1, it is enacted, ** That every ju- 
ſtice of the peace within this realm, that ſhall take any 
recognizance tor keeping of the peace, ſhall certify, ſend, 
or bring the ſame recognizance at the next ſeſſions of the 
peace, where he is or hath been juſtice, that the party 
ſo bound way be called.” 

If one of the ſureties of a man who is bound to keep 
the peace dies, he ſhall not be obliged to find a new ſure- 
tv; for the executors or adminiftrators, of him who is 
dead are bound by the recognizance. Larb., 113. Bro. 
Peace, tl. 17. 1 Hawk. 129. 


4. Of forfeiting a recognizance for keeping the peace, and 
how ſuch recognizance may be diſcharged. 


By the 2 H. 7. c. 1. it is enacted, © That if the party, 
who is called at a ſeſſions of the peace, upcn a recogni- 
' zance for keeping the peace, makes defauit, his default 
ſhall be then and there recorded, and the ſame recogni- 
Zance, With the record of the default, be ſent and certi- 
fied into the chancery, or afore the King in his Bench, 
or into the King's Exchequer.” | 

He who is bound to keep the peace, and to appear at 
the ſeffions, muſt appear there, and record his appear- 
ance, otherwiſe his recognizance is forfeited. And al- 
though the party,whocraved the ſurety of the peace, comes 
not to pray that it may be continued, the juſtices may 
- in their diſcretion order it to be continued till another 
ſeſſions. Bro. Peace, pl. 179. Lamb. 109. 

But if an excuſe, which is judged by the court to be 


a reaſonable one, is given for the non-appearance of a | 


party, it ſeems that the court is not bound peremptorily 
to record his cefault, but may diſcharge the recognizance, 
or reſpite it till the next ſeflions. 1 Hawk. 130. 

A recognizance for keeping the peace may be forfeited 
by any actual violence to the perſon of another, whether 
it be done by the party bound, or others by his procure- 


ment, Lamb. 115, 127, Bro, Peace, fl. 2. 1 Hawk. 
1.30. 
Yor. II, 


S$S U R 


In ſupport of a rule to ſtay proceedings in a ſcire faciaty 
upon a recognizance for keeping the peace, it was ſaidz 
that the aſſault, which had been made, was not upon 
him at whoſe requeſt the ſurety of the peace was granted, 
but upon another perſon. It was held that this makes no 
difference; and the rule was diſcharged. A4S, Rep, Rex 
v. Stanly, and his bail, Trin. 27 Gor. 3, 

But a recognizance for keeping the peace, is not for- 
feited, where an officer, having a warrant againſt one who 
will not ſuffer himſelf to be arreſted, beats or wounds 
him in the attempt to take him. Lamb. 128. 1 Hawk, 
130. 

So it is not forfeited, if a parent in a reaſonable manner 
chaſtiſes his child ; a maſter his ſervant, being aRually in 
his ſervice at the time; a ſchoolmaſter his ſcholar; a 
gaoler mY | per a huſband his wife, 1 Sid. 176, 
177. Lamb. 127, 128, Hetl. 1 I50, 1 Hawt. 130, 
F.N.B. 80. MY Ps 

And, without enumerating all the aQtual aſſaults, which 
a man may make upon the perſon of another, and not 
forfeit his recognizance for keeping the peace, it may be 
laid down as a principle, that ſuch a recognizance is not 
forfeited by any affault which could have been juſtified in 
an action, or upon an indictment, for the aſſault. 4. Bac, 
Abr. 694. 

It has been held that a recognizance for the keeping 
the peace may be forfeited by any treaſon againſt the per- 
ſun of the King, or by any unlawful aſſembly 7n terrorem 
popui, Lamb. 115. 1 Hawk. 130. 

Words which tend direQly to a breach of the peace, 
as challenging a man to fight, or threatning to beat one 
who is preſent, amount to a forfeiture of ſuch recogni- 
zance, Lamb. 115. 1 Hawk. 130. Cre. Eliz. 86. 

A recognizance is likewiſe furfeited by threatning to 
beat a perſon who is abſent, if the party, who has ſo 
threatned, docs afterward lie in wait to beat him. Lamb. 
IIS. 

But it is not forfeited by words of heat or choler, as 
the calling a man knave, liar, or raſcal: For, although 
ſuch words may provoke a haſty man to break the peace, 
they do not direaly challenge him to do it ; nor does it 
appear, that the ſpeaker intended to carry his reſentment 
any ſarther. Cr. Car, 198, Rex v, Heyward, and his 
bail. 1 Hawk. 130. | 

Nay, it has been held, that a recognizance for being 
of good bchaviour ſhall not be forfeited for ſuch words 
and a fortiort one for keeping the peace ſhall not. Cre. 
Eliz. 86. King's caſe. MM. 249, 1 Hawk. 130. 

Such recognizance ſhall not be forfeited by a treſpaſs 


jon the lands or goods of another, unleſs it is with force, 


Cro. Fac. 598. 1 Hawk. 193. Mp 

A man ſhall not forfeic a recognizance for keeping the 
peace, who does a hurt to another in playing at cudgels, 
or ſuch like ſport, by conſent ; for theſe ſports, which 
tend to promote activity and courage, are lawful, Dal. 
284. 1 Hawk, 131. | 

But he who wounds another in fighting with naked 
ſwords, forfeits his recognizance, becauſe no conſent, 
nor even the command of the king, can make fo dan- 
gerous a diverſion lawful. Bro. Cor. 229. 1 Hah. 
[3I. | 

If a ſoldier hurts another ſoldier, by diſcharging his 
gun in exerciſing without ſufficient caution, it is no for- 
feiture of a recognizance for keeping the peace ; for al- 
though he would be liable in an aQtion for the damage oc- 
caſioned by his negligence, this, it not being a wilful 
breach of the peace, is not within the purport of the re= 
cognizance. 1 Hawk. 131. Hob. 134. 2 Roll. Abr. 548. 

A court of quarter-ſeſſions cannot in any caſe proceed 
againſt the parties, for a forfeiture of a recognizance for 
keeping the peace; but the recognizance muſt be ſent 
into ſome of the King's courts in WWeftmin/ter-hall. 
1 Hawk. 130. 

All proceedings upon a forfeited recognizance mult 
be by ſcire facias, and not by indiftment ; becauſe 
where a ſcire factas is brought, the parties have an oppor- 
tunity of pleading any matter in their diſcharge, 1 Roll. 
Abr. goo. Perrow's caſe, Cro, Fac, 598, 1 Hawk. 
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Tf the party who is bound to keep the peace dies, the 
ſureties may, upon ſhewing this, be diſcharged from the 
recognizance. Sav. 53. HHalfhide's caſe. 

So if the party who has required the ſurety of the peace 
dies, the recognizance may be diſcharged, 1 Lev. 235. 
13 Hawk. 129. 

But the releaſe of the party, at whoſe complaint it 
was taken, is no diſcharge of a recognizance ; for as the 
recognizance is to the King and not to him, it is not in 
his power to diſcharge it. Bro. Peace, pl. 179. Lamb. 
IIl. | x 
A huſband was bound to keep the peace for a year, 
upon articles exhibited in the court of King's Bench by 
his wife. A motion being made to diſcharge the recog- 
nizance, upon a ſuggeſtion that the wife was thereto con- 
ſenting, it was denied by the court: And per Holt, Ch. 
J. How can we diſcharge this recognizance, before the 
condition of it is performed. 11 4d. 109. The Queen 
v. Lord George Howard, | 

A releaſe however from the party, at whoſe complaint 
it was taken, may, if no time for its continuance 1s men- 
tioned in the recognizance, be an inducement to a court 
to diſcharge it. 1 Hawk. 129. 311 4d. 109. 

The demiſe of the King is a diſcharge pf a recogni- 
zance for keeping the peace ; for the condition being /er- 
vare pacem noſtram, his ſucceſſor cannot take advantage of 
a breach thereof. Bro. Peace, pl. 15. 1 Hawk. 129. 

After ſuch a recognizance is forfeited, the King may 
pardon the forfeiture : But he cannot releaſe the condi- 
tion before it is broken ; becauſe the party, at whoſe 
complaint it was taken, has an intereſt therein. Bro, 
Recopn. pl. 22. Bro. Chart. de Pard. pl. 24. 

It has been held, that, if a recognizance for: keeping 
the peace is removed by a certiorari, the obligation to ap- 
pear upon ſuch recognizance is thereby diſcharged. 2 Ro, 
Abr. 492. F. pl. 1, Dait. 278. | 

But this would be highly inconvenient; and the better 
opinion ſeems to be, that a certiorari is no diſcharge to 
the appearance upon ſuch recognizance. Cro. Fac. 282. 
Rofſe v. Pye. Yelv. 207. 2 Hawk 294. | 

If no time for the continuance of a recognizance for 
keeping the peace, is therein mentioned, it is perhaps in 
the power of the court, in which it was taken, or to whom 
it has been certified, to diſcharge it at their diſcretion. 
4 Bac. Abr. 695. 

The uſual praQtice of a court of quarter-ſeflions is to 
continue a recognizance for keeping the peace from ſef- 
ſions to ſeſſions, until the court thinks proper to diſ- 
charge it. 

It is the conſtant courſe of the court of King's Bench, 
to take a recognizance for twelve months, and, if no in- 
didtment is within that time preferred againſt the party 
bound to keep the peace, it may at the expiration there- 
| of be diſcharged. 12 Mod. 251. Anon, Str. 835. 


This ſeems alſo to be the praftice of the court of Chan- | 


cery ; for, upon a motion to diſcharge a writ of ſupplica- 
vit, it was refuſed ; and by Lord Macclesfield, Chance]- 
lor : This application is too early ; let the party ſtay till 
the year is out, and behave himſelf quietly all that time, 
2 Will. 202. Clavering's caſe. | 


Surety of the good Behaviour, See Good Beha- 


Surgeon, (Ch:rurgus,) May be deduced from the 
French Chirurgeon, ſignifying him that dealeth in the me- 
chanical part of phyſick, and the outward cures perform- 
ed with the hand ; and therefore is compounded of two 
| Greek words, viz, Xp manus, «gy opus: And for this 
* Cauſe are they not allowed to adminiſter inward medi- 

cine. Cowell, edit, 1727, | 

None to praQtice phylick or ſurgery in London, unleſs 
admitted by the biſhop, or by the dean of St.\ Paul's, 
3.8. c. 11. 


Surgeons diſcharged of pariſh offices and juries, &c. in 
London, 5 H.8. c. 6, ” 


The ſurgeons incorporated with the barbers, 32 H. 8. 
C. 42. 


Surgeons ſhall have their names over their doors, 32 
H. 8. 6. 42. þ. 3+ 
&*-:, 


80-0 
Privileges granted to ſurgeons, 32 H.8. c. 42. 


barbers, 18 Geo. 2, c 15, 


Surgeons of the army to be examined by exmilnaſ ap- 
v"S by the ſurgeons company. 18 Geo. 2. cap. 15. 
ect, 9. | 
Sur lui jur, Upon his oath. Leg. I/7ll. x. c 16. 
Surmile, 1s ſomething offered to a court to move it, 
to grant a prohibition, audita querela, or other writ 
| grantable thereon; and what ſhall be allowed to be good 
lurmiſe or not, See 2 Cro. 669, 219, 501. See Sug: 
geſtion, and 2o Yin, Abr. p. 111. 

Surpluſage, (Fr. Surplus, Lat. Surpluſagiunm, Corol- 
larium,) Is a ſuperfluity or addition more than needful, 
which ſometimes is the cauſe that a writ abates ; but in 
pleading many times it is abſolutely void, and the reſidue 
of the plea ſhall ſtand good. Broke. Ploaud. 63. And on 
a writ of inquiry of damages in waſte, in which the 
ſheriff was commanded to go to the place waſted, and 
there to inquire of the waſte done and damages, who re- 
turned the inquiſition, without mentioning that he went 
to the place waſted ; this was held to be ſurpluſage in the 
writ that would not hurt, becauſe by the plea in the ac- 
tion the waſte was acknowledged, ſo that he necd not go 
to the place waſted to view it. Poph. 24. A diftringas 
was returnable Tres Trin. Nifs prius venerit Matheus 
Hale, Mil. Capital. Baro, &c. on ſuch a day, ejuſdem 
menſis Funit z whereas the month of June was not men- 
tioned before; and this moved in arrcft of judgment as a 
*i{continuance ; but adjudged that the word ejv/dem ſhall 
be rejected as ſurpluſage and void, and then the word 
Juni ſhall be intended June next, as a covenant to pay 
money at Muhaelmas, ſhall be intended Michaelmas next 
enſuing. Hard. 330, In a declaration for debt, upon 
demurrer, it was objeQted againſt the declaration, for 
that the plaintiff averred the defendant had not paid 
pred. ſexaginta libras, &c, When the word ſexaginta was 
not before mentioned : And it was reſolved that it ſhould 


be ſurpluſage, then it is that the defendant had not paid 


pred. hibras, which muſt be the pounds for which the 
plaintiff had declared. 1 Lutw. 445. Cro, Eliz. 647, 
3 Nelſ. Abr. 262. A plaintiff being right named through 


ſaid that a capras wlagatum was proſecuted againſt predi?, 
Fohannem Fowler, and his true name was George : It 
was ruled, "That the word Fohannes ſhall be ſurpluſage 
and be rejected ; and then the plea will be that a caf:as 
utlagatum was proſecuted againſt predi, Fauvler. 2 Lutw, 
919, 1 Lev. 420. If a jury find the ſubſtance of the 
iſſue before them to be tried, other ſuperfluous matter 
is but ſurpluſage. 6 Rep. 46. See 20 Yin. Abr. 114— 
II9. | 

Surrebutter, Is a ſecond rebutter, or a rebutting more 
than once. See Rebutter, 

Surrejoinder, 1s a ſecond defence of the plaintiff's 
declaration in a cauſe, and anſwers the rejoinder of the 
defendant. JYe/?. Symb. par. 2, As a rejoinder is the 
defendant's anſwer to the replication of the plaintiff ; fo 
a ſurrejoinder is the plaintiff's anſwer to the defendant's 
rejoinder. J/02d's Inf. 586. | 

Surrender, (Sur/um-redditio,) Is an inſtrument in 
writing, teſtitying with apt words, that the particular 
tenant of lands or tenements for life, or years, doth ſuf- 


or immediate remainder or reverſion thereof, ſhall alſo 
have the preſent eſtate of the ſame in poſſeſſion, and 
that he yields and gives up the ſame unto him ; for every 
ſurrenderer ought forthwith to give poſleflion of the 
things ſurrendered. Weſt. Sym. part. 1. lib. 2. ſeft. 503- 
where are ſeveral precedents : 'There may be alſo a /ur- 
render in writing : And therefore there is ſaid to be a ſur- 
render in deed, and a ſurrender in law; a ſurrender 
deed is that which is really and ſenſibly performed. A 
ſurrender in law is in intendment of law by way of conſe- 
quence, and not aCtual, See of this Perkins, cap. 9s 
fol. 606. As if a man have a leaſe of a farm, and dur- 
ing the term, he accept of a new leaſe, this act is in Jaw 


5 ſurrender of the former, Co. 6 Rip. fel. 11, There 
" 


The ſurgeons company in London ſeparated from the | 


all the proceedings, but in the laſt place, where it was 


ficiently conſent and agree, That he which has the next | 
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is alſo a cuſtomary ſurrender of the copyhold land, for | 


which ſee Coke ſup. Littleton, ſet. 74. And a ſurrender 
may be of letters patent to the King, to the end he may 
grant the eſtate to whom he pleaſes. Cowell, edit. 1727. 
See 20 Vin, Abr, 119—146. 

Surrogate, (Surrogatus) One that is ſubſtituted or 
appointed in the room of another, moſt commonly of a 
biſhop, or of a biſhop's chancellor. Cowell, edit. 1727. 

Surſiſe, (Su;er/iſa, mentiorted in ſtat. 32 H. 8. cap. 
48.) Scems to be an eſpecial name uſed in the caſtle of 
Dover, for ſuch penalties and forfeitures as are laid upon 
thoſe that pay not their. duties or rent for Ca/tleward at 
their days limited, Bra&-n hath it in a general figni- 
fication, 6b. 5. traf?, 3. in Prin, | | 

Survey02, (Superviſer,) Is a French word compound- 
ed of ſur, i. ſuper and voir, cernere, videre, It ſignihes 
with us, one that has the overſeeing or care of ſome great 
perſon's land or works, As the ſurveysr-general of the 
King's manors. Cromp. Fur. fol 39. And in this ſenſe 
it is taken in ſtat. 33 H. 8. cap. 39. where there is a 
court of ſurveyors erected : And the ſurveyor of the wards 
and liveries. But he is taken away with the court of 
wards and liveries, by, the ſtatute made anno 12 Car, 2. 
cap. 24. Cowell, edit. 1727. | | , ; 

\Surveyo? of the King's Erchange, (mentioned in 
ſtat. 9 H. 5. /lat. 2. cap. 4.) as an officer whoſe 
name ſeems in theſe days to be changed into ſome other ; 
for there is none ſuch now, or elſe the office is now diſ- 
uſed. Cowell, edit. 1727. 

Survivor, (From the French ſ/urvivre, i. ſupereſſe,) 
| Signifies the longer liver of two joint-tenants, 4d. 16. 
See Joint-tenants, and 20 Yin. ALr. 140—150. 

Sulpenſion, (Suſpen/io,) Is a temporal ſtop of a man's 
right ; as when a ſeigniory, rent, &c. by reaſon of the 
unity of poſleſſion thereof, and of the land out of which 
the iſſue, are not in ee for a time, & tunc dormunt, 
but may be revived or awaked, and fo differs from ex- 
tinguiſhment, which dies for ever. Bro. tit. Extinguiſh- 
ment and Suſpenſion, fol 314. and Co. on Litt. bib, 3. 
cap. 10. ſeft. 559. Srſpenſion is alſo uſed ſometimes by 
us, as it 1s in the Cannon law pro minori excommunicatione, 
ſtat. 24 H. 8. cap. 12. Suſpenſio ab officio, is when a mi- 
niſter for a time is declared unfit to execute his office. 
Suſtenſio a beneficio is when a miniſter for a time is de- 
prived of the profits of his benefice. Cowell, edit. 1727. 

Suſpicion, A perſon may be taken up on ſuſpicion, 
where a felony is done, &c. but thoſe who are 1mpri- 
ſoned for alight ſuſpicion of larceny or robbery, are bail- 
able by ſtatute, 2 Hawk. P. C. 101. And the party 
being a private perſon, that takes up one on ſuſpicion of 
felony, muſt- do it of his own ſuſpicion, not upon that 
of another; and he muſt have reaſonable cauſes of it, 
&c. 2 Hales Hiſt. P, C. 18. See 20 Vin, Abr. 
ISO—I5;J. 

” Suſpiral, (Lat. Suſpirare, i. ducere ſuſpiria,) Seems 
to be a ſpring of water paſſing under the ground toward a 
conduit or ciſtern, Stat. 35 H. 8. cap. 10. Ciwell, 
edit. 1727. | | 

Sullſer, Its ſhire court, where to be held, 19 Her. 

«Co 24, 


Suthdure, The South door of a church. It is men- 


tioned in Gervaſ, Dorob. de reparations Cantuar, Ec- 


cleſiz, and it was the uſual place where canonical pur- 
gation was performed ; that is, where the fa&t could not 

| be proved by ſufficient evidence, the party accuſed came 
- to the South dvor of the church, and there in the preſence 
of the people, made oath that he was innocent. This 
was called Fudicium Dei, and ſo was the vulgar purga- 
tion, which was by fire or water, It is for this reaſon 
that porches are built at the South door of the church. 
C:well, edit. 1727. | 

Swan, (Cygnus,) Is a noble bird of game ; and a per- 
ſon may preſcribe to have game of ſwans within his ma- 
nor, as well as a warren or park. 17 Rep. 17, 18, 


None ſhall keep a game of ſwans unleſs he have lands 


of the yearly value of five marks, 22 Ed. 4. c. 6b. Per- 
ſons taking their eggs out of the neſt, &c. how pu- 
nithed, 11 Hen, 7, cap, 17. 1 Fac. I, 16,27. ett. 2, 
See Game, | 
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Swan-herd. See King” herd 

Swan-mark, Sce —— _—_ 

Swanimote, or Swainmote, 
the Saxon Swang, 7. e. 
country ſwatn, a beclandman, a freeholder, 
conventus 3) Signifies a Court touching matters of the 
foreſt, and held by the charter of the foreſt thrice in the 
year betore the verderors as judges. Anno v- WIL 
W hat things are inquirable in the ſame, you may read it 
Cromp. furiſd. fol. 108. And it is as incident to a fo- 
reſt, as a court of pie-powder to a fair. See Chata ds 
Foreſia tam Regis Johan. quam. Hen, 3. ap. 9. 4 Ine, 
fol 289. and Kennet's Gls/ſory. See For:lk, | 

Swart Money, The Swarff-money 1s one penny half- 
penny 3 it muſt be paid before the riſing of the ſun ; the 
party mult go thrice about the croſs, and ſay the /warf- 
money, and then take witneſs, and then lay.it in the 
hole: And when you have ſo done, look well that your 
witneſs do not deceive you : For if it be not paid, you 
give a great forfeiture, 30s. and a [/hite Bull, This ex- 
poſition was found in an old MS, containing the rents 
due to the Cateſbyes in Lodbrocke, and other placcs in 
IParwickſhire ; but ſuppoſed to be miſtaken, or to ſignify 
the ſame with /Yarth-money. Cawell, edit, I727. "See 
Ward-penny; 

SWeepage, Is the crop of hay got ina meadow, cal- 
a alſo the ſwepe in ſome parts of England; Co. on Lit. 
"37 I 
Swath, (Sax. Swath,) A fwathe, or as in Kent a 
ſweath , in ſome parts a ſwarth, 7, e. a ſtrait row of cut 
graſs or corn, as it lies after the-ſcythe at firſt mowing of 
it. A ſwathe of meadow was a long narrow flip of 
ground, like a /e/ion in-arable land. Cowell, edit. 1727. 

Swearing and curſing, Stat. 19 Ges. 2. cap, 21, 


(Swainmotus, From 


and gemzte, i.e, 


convicted on the oath of one witneſs before any juſtice 
of peace, or before the mayor, juſtice, bailiff or other 
chief magiſtrate, of any city or town corporate, or by 
confeſſion, he ſhall forfeit as is herein after mentioned ; 
VIZ; | 

Every day labourer, common ſoldier, common ſailor, 
and common ſeaman, one ſhilling. 


Every other perſon under the degree of a gentleman, 
two ſhillings. 


man, five ſhillings. : | 
And in caſe any ſuch perſon after conviQion offend a 


offence after a ſecond conviction, treble the ſum firſt 
forfeited, | 

Se#t. 2. In caſe any perfon profanely ſwear or curſe, in 
the —_— of any juſtice of peace, or of any mayor, 
&c, every ſuch juſtice, mayor, &c, ſhall convit ſuch 


other proof. | 


Se#. 3. In caſe any perſon profanely ſwear or curſe, in 
the hearing of any conſtable, petty conſtable, tything- 
man or other peace officer, every ſuch peace officer ſhall, 
in caſe ſuch perſon be unknown, ſeize and detain him, 
and carry him before the next juſtice, or mayor, &c. of 
the place wherein ſuch offence was committed ; and the 
ſaid juſtice, mayor, &c. ſhall, on the oath of ſuch peace 
officer, convict the offender in manner after direed; 
and in caſe ſuch perſon be known to ſuch peaoe officer, 
he ſhall make information before ſome juſtice, mayor or 
chief magiſtrate, in order that the offender may be con- 
victed and puniſhed. | | 

$24, 4. Every ſuch juſtice of peace, mayor or other 
chief magiſtrate ſhall, upon information given upon oath 
of any ſuch peace officer, or of any other perſon, cauſe 
the offender to appear before him ; and upon ſuch infor- 
mation being proved, convict ſuch offender in ſuch man- 


der pay not immediately the ſum forfeited, or give ſecu- 
rity to the ſatisfaftion of ſuch juſtice or magiſtrate, it 
ſhall be lawful for ſuch juſtice, &c. to commit the offen- 
der to the houſe of correRion for the county, &c. where 
ſuch offence is committed, to be kept to bard labour for 


ten days, | 


feet. 1, If any perſon profanely curſe or ſwear, and be. 


as we now call our ruſticks a. 


* 


And every perſon of ot above the degree of a gentle- 


ſecond time, he ſhall forfeit double ; and for every other 


offender in the manner herein after ſet forth, with any - 


ner as by this a& is preſcribed : And in caſe ſuch offen- 
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9-2. 5. In caſe any common ſoldſer in his majeſty's 
fervicez or any common ſailor or ſeaman be convicted of 
profane curſing or bo mmkae' + and pay not immediately 
the penalty, or give ſecurity 
of the information, ſummons, and conviction, inſtead 
of being committed to the houſe of correction, he 
hall be publickly ſet in the ſtocks for one hour, 
for every ſingle offence: and for any number of of- 
fences, whereof he is convicted at the ſame time, two 
hours. | 

$222. 6. If any juſtice of peace, mayor, or other chief 
magiſtrate of any town corporate, wilfully omit the per- 
formance of his duty in the execution of this aCt, he 
ſhall forfeit 5 /. one moiety to the uſe of the informer, 
and the other moiety to the uſe of the poor: of the 
pariſh wherein he reſides; to be recovered in any court 
of record at J/:/tminſter ; wherein no elloin, &c. ſhall be 
allowed | | 

Set. 7. If any conſtable, petty conſtable, tythingman 
or other peace officer, wilfully omit the performance of 
his duty in the execution of this act, and be convicted by 
the oath of one witneſs, before any juſtice of peace, or 
before the mayor or other chief magiitrate of any town 
corporate, he ſhall forfeit 405. to be lewed by diſtreſs 
and ſale of goods, by a warrant of ſuch juſtice or chief 
magiſtrate ;z and to be diſpoſed of, one moicty to the ule 
of the informer, and the other moiety to the uſe of the 
poor of the pariſh where ſuch offence 1s committed ; and 
in caſe ſuch offender have not ſufficient goods whereon 
to levy the penalty, it ſhall be lawful for ſuch juſtice, 
&c. to commit ſuch offender to the houſe of correction 
for the county or place, to be kept to hard labour for one 
month, 

Sea, 8. Juſtices, mayors, or other chief magiſtrates 
before whom any perſon is convicted of profane ſwear- 
ing or curſing, ſhall cauſe the conviction to be drawn up 
in the form following. 


Middleſex, B= it remembered, That on the ——_—_— 

to wit. : day 0 in the of his ma- 
Je}ty's reign, A. B. was convicted before me, one of his ma- 
Je/ty's juſtices of the peace for the county, riding, diviſion, or li- 


berty aforeſaid; or before me mayor, juſtice, bailiff, or «ther | /. 


chief magiſtrate of the city or town of within the 
county of —— (as the caſe ſhall be) of ſwearing one or 
more profane tath or oaths, or of curſing one or more profane 
curſe or curſes, as the caſe ſhall be. 

Given under my hand and ſeal, the day and year afore- 
ſaid, | 


Which form and conviction ſhall not be removed by 
certiorari into the King's Bench, but ſhall be final ; and 
the ſaid juſtices, mayor, or other chief magiſtrate, before 
whom ſuch conviction is made, ſhall cauſe the ſame to 
be wrote upon parchment, and returned to the next 
general or quarter-ſefſions of the peace for the county 
wherein ſuch conviction was made, to be filed by the 
clerk of the peace, and be kept amongſt the records of 
the ſaid county. 

Se. 9. All juſtices of peace, and every mayor or 
other chief magiſtrate of any town corporate, ſhall put 
this aCt in execution within their ſeveral juriſdictions, al- 
though ſuch juſtice or magiſtrate be rated, and pay to the 
relief of the poor of any pariſh or place where any offence 
is committed. 

Sect. 10. All penalties inflited by this aCt, for profane 
curſing and ſwearing, ſhall be diſpoſed of for the benefit 
of the poor of the pariſh wherein ſuch offence was com- 
mitted ; and all charges of information and conviction 
ſhall! be paid by the party offending, if able, over and 
above the penalties, which charges ſhall be aſcertained 
by the juſtice of peace, mayor or chief magiſtrate, before 
whom ſuch conviction is made ; and in caſe ſuch party 
be not able, or not immediately pay the ſaid charges, or 
give ſecurity for the ſame, it ſhall be lawful for the juſ- 
tice, &c. to commit ſuch offender to the houſe of correc- 
tion, to be kept to hard labour for fix days, over and 
above ſuch time for which ſuch offender may be com- 
mitted in default of payment of the penalties ; and in 


2 


for the ſame, and the coſt 
| purſuance of this aCt, concerning the ſaid offe 


3 W O 


| ſuch caſe no charges of information and conviQtion ſhall 


be paid by any perſon. 


See. 11, If any action be commenced againſt any juſ- 
tice, conſtable, or other perſon, for doing any thing in 
nces, the 
defendant may plead the general iflue ; and if verdict 
or” nies for the defendant, &c. he ſhall have treble 
coſts, 

$2. 12, No perſon ſha!l be proſecuted or troubled for 
any offence againſt this ſtatute, unleſs the ſame be proy- 
ed or proſecuted within eight days after the offence com- 
mitted, 

Seft. 13, This aCt ſhall be publickly read four times 
in the year, in all pariſh churches and publick chapels, 
by the parſon, vicar, or curate, immediately after morn- 
ing or evening prayer, on four Sundays, viz. the Sund; 
next after the 25th of March, 24th Fune, 29th September, 
and 25th of December ; or in caſe divine ſervice be not 
performed in any ſuch church or chapel on any of the 
Sundays before mentioned, then upon the firit Sunday 
after any of the ſaid quarterly days on which divine ſer- 
vice is performed, under pain of forfeiting 51. for every 
neglect; to be levied by diſtreſs and ſale of the offen- 
der's goods, by warrant of any juſtice or any other chief 
magiſtrate, | 

Sect, 14. The clerk of the juſtice, mayor, bailiff or 
other chief officer, before whom proceedings upon this 
aCt ſhall be had, may take for the information, ſummons 
and conviction of every offender 1s. and no more. - 

Se. 15, The 21 Jac. 1. c. 20. and the 6 & 7 1F, 3, 
c. I1. ſhall be repealed. | 

Sweets, Penalty of concealing ſweets, 7 & 8 J/, 2, 
6. 30+/.16. | 

'To what duties liable, 9 & 10. F. 3. c. 23. {. 3. 10 
& x1. 3, 3 © 22; 2; 4-5 Ann; £2196 þ+ $- 

What to be deemed ſweets, and who the makers there- 
of for ſale, 10 & 11 77. 3. co. 21. |. 5. 

Sweets not to be removed without a permit, 6 Gez. 1, 
Ce. 21. /. 22. 

A leſs duty laid on ſweets, and extended to made 

wines, IO Ges. 2. Cc. 17. 


Wines of Britiſh grapes exempted, 10 Geo. 2. c, 17, 


Made wines not to be retailed without licence, 10 
(20. 2. & 17, [c 10. 

Retailers of {weets or made wines to take out licences, 
31. Geo. 2. £31 þ. 7: 

Swine, 02 hogs, Shall not. go unringed in woods, 
35: Hen. 8. c.:17«. þ. 17, 
_ Forfeiture for keeping ſwine in Londm &c. 2 IF, & 
M. fefſ. 2. c. 8. ſeft. 20. 8& 9g I. 3. c. 37. ſeft, 4 
dee Cattle. 

Swoling, or Suling of Land, Sulinga, Solinga, vel Sw9- 
linga terr&, in Saxon Sulung, from ſul or ſuth, aratrum ; 
as, to this day in the weſtern parts, a plough is called a 
Sull, and a plough-ſtaff, a Sul paddle. Tt is the ſame 
with Curucata terr@, that is, as much as one plough can 
till in a year: A hide of land, though others ſay it is 
an uncertain quantity. Cowell, edit. 1727. 

Sw01d-hilts, Silver ſword-hilts may be exported, 9 
& 10 I. 3. c. 28. x | 

SwNMn Bythers, ( Fratres jurati,) Perſons who by 
mutual oath covenanted to ſhare each the other's fortune. 
In any notable expedition to invade and conquer an ene- 
my's country, it was the cuſtom of the more eminent 
ſoldiers of fortune, to engage themſelves by reciprocal 
oaths to ſhare the reward of their ſervice. So in the ex- 
pedition of Duke H/illiam into England, Euds and Pinco 
were ſworn brothers, and co-partners in the eſtate which 
the conqueror allotted to them. So were Robert de Otley 
and Roger de Tveri. Paroch. Antigq. 57, No doubt this 
praCtice gave occaſion to our proverb of ſworn brothers, 
and brethren in inequity, becauſe of their dividing plunder 
and ſpoil. Cowell, edit, 1727, 
. Splva Caedua, Wood under twenty years growth ; 
Coppice-wood, vee the ſtatute 45. E. 3. cap. It 1s 
otherwiſe called in Law-French Subbais, 2 1n/t. fol. 042+ 


See Tithes, 
IP  Spmbqlum, 


2: XB 
Symbolunt, (Gr.) Is the apoſtles creed; in Latin 
Collatto, becauſe the catholic faith was by them in unum 
collata : It is often called by this name in our hiſtorians. 
Cowell, edit. 1727. | 
Syncopare, To cut his words ſhort, to pronounce 
them ſo as not to be underſtood; the word is uſed in ſe- 
veral of our eccleſiaſtical councils and ſynods, Ita quod 
ex faſtinatione nimia verba non precidantur vel ſyncopentur. 
Concilium Sariſh. cap. 26. Synod. IVigorn. cap. 10. 
Syndicus, A patron or advocate : It is mentioned in 
Matt. Paris, Ann» 1245, Syndicus omnium chriftianorum 
terre ſanfle, &c. | 
Synod, (Synodus,) A meeting or aſſembly of eccleſia- 
ſtical perſons concerning religion, of which there are 
four kinds : 1. General, where biſhops, &c. meet of all 
nations. 2. National, where thoſe of one nation only 
come together, 3. Provincial, where they of one only 
province mcet. 4. Dioceſan, where thoſe but of one 
dioceſe meet. Convocation is all one with a /ynad, only the 
one is a Greek and the other a Latia word. Our Saxon 
Kings uſually called a Synod, or mixed council, confiſt- 
ing both of eccleſfiaſticks and the nobility, three times a 
year, which was not properly called a Parliament till 
Henry the third's time. Cowell, edit. 1727. 
Synodal, /Snda/e,) Is a tribute in money paid to 
the biſhop, or archdeacon, by the inferior clergy at 
Eaſter viſitation; and it is called Synodal? quia in fynodo 
frequentius dabatur. See Hiſtorical diſcourſe of Procurations 
and Synodals, p. 66, & 98. Theſe are called otherwiſe 
Synodtes in the ſtatute of 32 Hen. 8. c. 16. Yetin the ſta- 
| tute of 25 H. 8. c. 19. Synodals Provinciat ſeem to ſignify 
the canons or conſtitutions of a provincial fynzd, And 
ſometimes ſynsdale is uſed for the fynod itfelf. See Dugd. 
Warwickſhire, fol. 126. and Spelman de Council. 1 Tom. 
«$29. 
: DAOIInes teſfes, The urban and rural deans were 
at firit ſo called, from informing and atteſting the diſor- 
ders of clergy and people in the epiſcopal fnod., But 
when they ſunk in their authority, the ſonodical witneſſes 
| were a ſort of impanelled grand jury, to inform of or pre- 
ſent offenders, a prieſt and two or three laymen for every 
pariſh, At laſt two principal perſons for each dioceſe 
were annually choſen, till by degrees this office of inqueſt 
and information was devolved upon the church-wardens. 
See Kennet's Paruch. Antig. p. 649. Synodale juramentum, 
was the ſolemn oath taken by the ſaid Te/tes, as is now 
by church-wardens to make their preſentments, Cowell, 
edit, 1727+ | 


'T: 


E E RY perſon convited of any other felony (ſave 
murder) and admitted to the benefit of his clergy, 
ſhall be marked with a T. upon the brawn of his thumb, 
Stat.'4 H. 7. c. 13. 


Tabard, Tabarder, The bachelor ſcholars on the 


foundation of Queen's college Oxford, are called Tabiters, 


. or Tabaders, from a gown wore by them, called a tabert, 
ftabarr, or tabard; for Verſtegan tells us, that tabert an- 
ciently ſignified a ſhort gown that reached not farther 
than the middle of the leg ; and it remains for the name 
of ſuch in Germany and other countries, which, with the 
Teutonick and Saxon tabaer, ſignify all a kind of gar- 
ment, &c. Cowell, edit, 1727. 

Tabardinn, A long garment like a gown ; ſometimes 
it ſignified a herald's coat, but generally a gown wore 
by ecclefiaſticks. At. Par. 164. 

Tabellion, Tabellio, A notary publick, or ſcrivener, 
allowed by authority to ingroſs and regiſter private con- 
traQts and obligations. Cowell, edit, 1727. | 

Table-Rents, (Redditus ad menſ{im,) Rents paid to 
biſhops or religious prelates, reſerved or appropriated to 


their table or houſe-keeping. Such rents paid in /pecre, 
Vor. II, 


TAE: 


ot proviſion of meat and drink, were ſometime called 
board-land rents. Cowell, edit, 1727. | 


county whe e his majeſty's writ .runs, containing the 
contents of every fine palled iy any one term ; as the 


lands or tenements lie z the name of th: demandant and 
deforceant, and of every manor named in the fine, This 
is to be done properly by the chirographer of fines of the 
Common pleas, who every day of the next term, after 
the ingroſling any ſuch fine, muſt fix every of the ſaid 
tables in ſome open place of the ſaid court, during its 
fitting, and the ſaid chirographer is to deliver to the 
ſheriff of every county, his under-ſheriff or deputy, fair 
written in parchment, a perfe& content of the table fo 
made for that ſhire, in the term next before the aſſliſes 
tor that county, or elſe between the term and the aſliſes, 
to be ſet up every day of the next afſizes, in fome open 
place of the court, where the juſtices of affiſes ſhall then 
lit, and to continue there during their ſitting : And if 
either the chirographer or the ſheriff fail herein, he 
(hall forfeit 5/, And the chirographet's fee for every 
fuch zabling is four pence, 23 Eliz. c. 3. and Wt. Sym- 
bol. part 2. tit. Fines, ſe. 130. 

abula, Sce Ebdomadarius, 

Tail, (Tallium, from the French "word Tuille, i. ſec- 
tura, from tailler, to cut or limit,) Signifies two ſeveral 
things both grounded upon one reaſon. Plozwden, fol. 251. 
Il illion's cale,, Firſt, it is uſed for the fee, which is op- 
poſite to fee-/mple, by reaſon it is ſo minced or parted as 
It were, that it is not in the owner's free power to dif- 
poſe of it, but is by the firſt giver cut or divided from all 
others, and tied to the iſſue of the donee. Co, lib. 4. in 
Procemio, And this limitation of tail is either general or 
ſpecial, Tail general, is that whereby lands or tenements 
are limited to a man, and to the heirs of his body begot- 
ten; and it is ſo called, how many wives ſoever the te- 
nant holding by this title ſhall have, one after another in 
lawful marriage; his iſſue by them all have a poſflibility 
to inherit one after another. Tail ſpecial is when lands or 
tenements are limited to a man and his wife, and the heirs 
of their two bodies begotten ;z and hath this term of 
ſpecial, becauſe if a man bury his wife before iflue, 
and take another, the iſſue by his ſecond wife cannot in- 
herit the land, &c. Allo if land be given to a man 
and his wife, and to their ſon Thomas for ever, this is Tail 


ſpecial. Cowell, edit. 1727, See Eltate, and 20, Yin. 
Abr. tit. Tayle. | | 


Tail after poſſibility of ilue ertina>, Is were land is 


| given to a man and his wife, and,to the heirs of their two 


bodies begotten, and one of them ſurvives the other with- 
out iſſue between them begotten ; he ſhall hold the land 


of iſſue extin&, and notwithſtanding that he do waſte, he 
hall never be impeached of it. And if he alien, he in 
the reverſion ſhall not have a writ of entry in confanili caſu, 
but he may enter, and his entry is lawful; by R. Thorpe, 
Chief Juſtice, 28 E. 3. 96. and 45 E. 3. 25. 

Taint, (Atinifus, Fr. Tein, i. infeftus,) And ſigni- 
fies ſnbſtantively, either a conviction, or adjeCtively a per- 
ſon convicted of felony or treaſon, &c. vee Attainr. 

Tales, (Lat.) Is uſed in our law for a ſupply of men 
impanelled upon a jury or inqueſt, and not appearing, 
or at their appearance challenged by either party as not 
indifferent; in which the judge, upon motion, grants 
a ſupply to be made by the ſheriff of one or more ſuch 
there preſent ; and hereupon the very act of ſupplying is 
called a Tales de Circumſlantibus. But he that hath had 
one Tales, either upon default or challenge, may not 
have another to contain ſo many as the former : For the 
firſt Tales muſt be under the principal panel, except 
in a cauſe of appeal, and ſo every Tales leſs than other, 
until the number be made up of men preſent in court, 
and ſuch as are without exception: Yet this general rule 
is not without exceptions, as appears by Staundford, Pl. 
Cor. lib, 3. c. 5. Theſe commonly called Tales may in 


ſome ſort, and indeed are called. 1eliores, viz. When 
the whole jury is challenged, as appears by 2. jt _ 
|; alCs, 


Tabling of Fines, 1s the making a table for every 


name of the county, towns and places, wherein the 


for term of his own life, as tenant in Tail after peſſibility | 
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Tales, & auter Tales, fol. 105. See Co, lib. 10, fol. 99. 
ewfage's caſe. See Jury, | 
ales, Is alſo the name of a book in the King's 
bench office, of ſuch jurymen as were of the Tales. 
Co. lib. 4. fol. 93. 

Tallage, (Tallagiurt,) May be derived of the French 
Taille, which properly ſignifies a piece cut out of the 
whole, but metaphorically is ufed for a ſhare of a man's 
ſubſtance paid by way of tribute, toll, or tax. Stat. de 
tallagio non concedendo temp. E, 1. and Stzw's Annals, pag. 
445. Thence our talaigiers in Chaucer for tax or tol!- 
gatherers. See Subſidy, Tallage, ſays Coke, is a general 
word for all taxes. 2 1n/?. fol. 532. But tenants in an- 
cient demeſne are quit of theſe taxes and 7alages granted 
by parliament, except the King do tax ancient demeſne, 
as he may when he thinks good, for ſome great cauſe. 
Cowell, edit, 1727. 

Tallagium facere, To give up accounts in the Ex- 


chequer, where the method of accounting 1s by tallies. | 


Cowell, edit, 1727+ | 

Talley, (Tala, Fr. Taille, Ital. Tagliare, i, e&. ſcin- 
dere,) A itick cut in two parts; on each of which was 
marked what was due between debtor and creditor ; and 
this was the ancient way of keeping accounts. 'T here 
are two ſorts of tales mentioned in our ſtatutes, to have 
been long uſed in the Exchequer ; the one js termed 7al- 
lies of debt. Stat. 1 Rich, 2. cap. 5. which are a kind 
of acquittance for debt paid to the King. As for exam- 
ple, The univerſity of Cambridge pays yearly ten 
pounds for ſuch things as are by their charter granted 
them in fee-farm, wiz. 51. at the Annunaation, and 5 /. 
at Michae/mas. He that pays theſe ſums, receiveth for 
his diſcharge a zal/zy at each day, with both which, or 
notes of them, he repairs to the clerk of the pipe office, 
and there inſtead of them, receiveth an acquittance in 
parchment for his full diſcharge. "The other are alley of 
reward, ſpoken of 27 H. 8. 11. and 33 & 34 HL. 8. 16. 
and 2 & 3 FE. 6. cap. 4. which ſeem to be alley or tallies 
of allowance, or recompence made to ſheriffs for ſuch 
matters, as to their charge they have performed in their 
office, or for ſuch monies as they by courſe have caſt 
upon them in their accounts, but cannot levy, &c, See 
2& 3 E.6. cap. 4 Cowell, edit. 1727. See 20 Vin, 
Abr. 156. 

Tallia, Every canon and prebendary in our old ca- 
thedral churches, had a ſtated allowance of meat, drink, 
and other diſtributions, to be delivered to him per modum 
zalliz, Hence their commons or ſet allowance, in meat 
or drink, was called tallia, Cowell, edit. 1727. 

Tallow, Prohibited to be exported, 18 #1. c. g. 13 
& 14 Car. 2. cap. 7. ſet. 5, Tallow, to what duties 
| liable on importation, 2 ill. & Ma. /ef. 2. cap. 4. 
ſet. 36. May be imported from Ireland duty free, 32 
Geo. 2. c. 12. ſe. 1. extended to hogs-lard and greaſe, 
1 Geo. 3. c. 10. And continued by 4 Geo. 3. c. b. 

Talthide, or Talwood, ( Taliatura,) 1s fire-wood, 

cleft and cut into billets of a certain length. Stat. 34 & 
35 H. 8. cap. 3 and 7 Ed. 6. cap. 79, This was an- 
ciently written talghwode, Carell, edit. 1727, 
Tam quam, Is in nature of a gui tam, being where a 
man proſecutes as well for the King as for himſelf, on an 
information for breach of ſome penal law, wt ereby any 
penalty is given to the party that ſues. Terms de Ley 556. 
In every caſe where a ſtatute prohibits a thing, and doth 
not annex a penalty to the committing thereof, the par- 
ty offending may be indicted for a contempt againſt the 
ftatute; or action lies againſt him for breach of it, which 
muſt be brought tam pro domino Rege, quam pro ſe iþſo, 
as there is a fine to be paid to the King. 2 ne. 118. 
Cra. Eliz. 655. Crs. oo 134. In ation popular, 
brought tam gram, the King can diſcharge but his own 
part, and not.the informer's ; but before ation brought, 
the King may diſcharge the whole. 3 [nff. 238. Sec 
Action, Jnfoymation, Qui tant, 

Tangier, An ancient city of Barbary, lying within 
the kingdom of Fez, mentioned in the ſtatute of 15 Car, 
2, cap. 7. and was formerly part of the dominion belong- 
ing to the crown of England, Tangier not to be deemed 
2 plantation, 22 33 CF. 3: 6 26, 

I 


|| cap. 5. Come, edit, 1727. 


T:. A; 

Taniflry, Is a law or cuſtom in ſome. 
land, of which ah Davis in his reports, fol, 28, 
thus, Quant aſcun perſon ſeiſie de aſcuns caſtes, manors, terres 
ou tenements del nature & de tenure taniſtry, gue dongues meſme 
les caſtles, &c. dond” defeender & de temps dont memory ne 
court ont uſe de deſcender, ſeniori & digniflimo viro ſangui- 
nis & cognominis de ttel perſon iffint morant ſeifie & que le 


file ou les files de tiel perſon iffint morant ſeifie de toutes temps 
avant dit, ne fueront inheritables de tiels terres ou tenements, 


or de aſcun parte de eux, "The name ſeems to be de- 
rived from Thanus, See Sir Fames Ware's Antiquitates 
Fiberniz, pag. 38. 

Tannare, To dreſs or tan leather, Plac, Par}, 18 

TY 
Tanners, Shall not uſe the myſtery of a ſhoemaker, 
Sc --13 KR. 2» fbe 2, 612+ 41 R.2.c. 16 28,6, 
CJ. 29 3 Ed. 6. © 9. 

Nor of a currier, 1 . 7. c 5. 

Shall ſufficiently dry their hides, 19 H. 7. c. 19, 

= not export leather, 27 H. 8. c. 14. f. 5. 5 EL 
c. 8, | 

DireQion for their true working their goods, 2 & 
Ed. 6. c. 11. 1 Fac. I. c. 22. Ek II. MOR iO 

Who may exerciſe the trade of a tanner, 1 £1, c, 9, 
"I Face ©..22. fe 5. 
; No butcher to be a tanner, 5 E!. c.8, 1 Fac, 1, c. 22. 
» 4 | 

gy: but tanners may buy rough hides, &c. 1 Fac, 
65 22 þ. 4% Si 
0p {kins need not be ſearched or ſealed, 4 Fac. 1. 
c. 6. 
F as not ſhave their hides, 13 & 14 Car. 2. c 7, 
Regulations concerning tanners, 9 Ann. c. 11, 

Tape, Exempt from payment of the duties called ths 
two third ſubſidies, 7 Ann. c. 7. /. 14. 

Tar, See Pitch, Stotes. | 

Tare and Tret, The firſt is the weight of box, ſtraw, 
cloths, &c. wherein goods are packed ; the other is a 
conlideration allowed in the weight for waſte, in empty- 
ing and re-ſelling the goods. Book of Rates. 

Target, A ſhield; from the Latin Tergus, becauſe it 
was formerly made of leather wrought out of the back of 
an ox. Cowell, edit, 1727. 

Targie, (Tarida,) Was a ſhip of burthen, ſince call- 
ed a tartan. Knighton, anno 1385, calls it tareta, viz, 
Cepit duas teretas bene onuſtas, Walſingham, anno 1386, 
on Is it farrita, viz, Cepit ſex tarritas refertas multis 

ons, | 

Tartaron, (mentioned in ſtat, 4 Hen. 8. cap, 6.) A 
kind of fine cloth or ſilk. | 

Tafſlum, A mow or heap, from the French zaſer, to 
pile up; hence zaf/are, to mow or heap up; and ad taſſion 
 furcare, to pitch to the mow. Cowell, edit. 1727. 

Tach, In Norfolk and Suffolk, the lord of each ma- 
nor had the privilege of having their tenants flocks of 
ſheep brought at night upon their own demeſne ground, 
there to be folded for the benefit of their dung, which - 
liberty of ſo improving of their land is called tath. 
| Covell, edit. 1727, See Spelman, Tcenia. 

Tavern, $:e Aleheules, Wines. 

Taurt liberi libextas, 1n ſome ancient charters tau- 
rus liber ſignifies a comman bull, ſo called, becauſe he 
is common to all the tenants within ſuch a manor or li- 
berty, viz. Cum libertate faidie, liberi tauri & [bert apri, 
Sc. Cowell, edit. 1727. | 

Tar, (Taxs, from the Gr. rat, ordo,) Was ſuch a 
tribute as being certainly rated upon every town, was 
wont to be yearly paid, but now not without conſent in 
parliament, as ſubſidies are. It differs from a ſubſidy in 
this, that it is always certain, as it is ſet down in the 
Exchequer book, and levied in general of every town, 
and not particularly of every man, It is alſo called a 
fifteenth, ſtat. 14 Edw. 3. flat. 1. cap. 20. and 9 H. 4. 
cap. 7. It ſeems that in ancient time, this tax was im- 
poſed by the King at his pleaſure ; but Edward the Fir/? 
bound himſelf and his ſucceflors, from that time forward, 
not to levy it but by conſent of the reatm, Stat 25 Ed. i. 


parts of [re 


Taxes 


T EI 

Taxes pranted to the King ſhall not be drawn into 
cuſtoms, Conf. Chart. 25 Ed. 1.c. 5. 

Aid ſhall not be taken but by commoh aſſent, Conf. 
Chart. 25 Ed. 1. c: 6. 13 Car. 2. ff. 1. c. 4, 
| No tallage or aid ſhall be taken without common aſ- 
ſent. &6t. de tallag. non conced. 34 Ed. 1h. 4. c. 1. 

Aids granted to the king ſhall be levied after the old 
manner, x £4. 3. /. 2. c. 6. 

Impoſitions ſhall not be ſet upon ſtaple merchandize 
without aſſent of parliament, 45 Ed. 3.c; 4. 11 RK. 2. 


Cc. 9. | 

Goods ſhall be chatged to a fifteen, where they were 
at the time of granting it, 9 H. 4. c. 7. 

A colleCtor of fifteens ſhall have deht againſt his com- 
panions for what he ſhall pay in their default, 9 H. 5. /. 2. 
C- IO, 

A colleQtor in a city ſhall not be appointed in a County, 
unleſs he have lands of the value of 5 /. a year, 18 H. 6. 


Ce 5: | 

Subſidies granted, 31 H. 6. c.8. 1t H. 7. c. 10. 

The ſubje&s ſhall not be charged with any charge in 
nature of a benevolence, 1 R. 3. c. 2: _ 

ColleQors of publick money may plead the general if- 
ſue, 13 & 14 Car. 2. c. 17. 

A tax laid on ſtocks in trade, 1 Ann. ff. 2. c. 15. 

Duty on places and penſions, 31 Geo. 2. c. 22. 

Military offices exempted, 31 Geo. 2. c. 22. /. 24. 

Duties on places, &c. how paid, 32 Geo. 2. c. 33. 

Offences againſt aCts for paying land tax, &c. excepted 
out of general pardon, 2 Geo. 2. c. 52. /. 28, 35, 39- 
'See 20 Vin. Abr. 157 —162. | 

Taratio Bladowm, An impoſition laid upon corn. 
_ Taratio Norwicenſis, The valuation of eccleſiaſtical 
benefices made through every dioceſe in England, on ac- 
caſion of the pope's granting to the king the tenth of all 
ſpirituals for three years. Which taxation was made by 
Falter biſhop of Norwich, delegated by the pope to this 
office in 38 H. 3. and obtained till the 19th of Edw. r. 
when a new taxation advancing the value, was made by 
the. biſhops of Minchefter and Lincoln, Cowell, edit. 


I727. 

/Tarers, Two officers yearly choſen in Cambridge, 
to ſee the true gage of all weights and meaſures: 'The 
name took beginning from taxing or rating the rents of 
kouſes, which was anciently the duty of their office. 
Id. ib, | 

Taylors, regulations of journeymen taylors in London, 
7 Geo. 1. it. 1. c. 13. 

Tea, Duties granted on coffee, tea, chocolate and 
ſpices, 6 & 5 W 3. c.7. 3& 4 Ann. c. 4. /« 5. '10 
Ann. c. 26. /. 32. | 

Inland duties impoſed on coffee, tea, and chocolate, 
10 Geo, 1. c. 10. Penalty of counterfeiting mark, 1b:d. 


* 2. s 
Penalty of adulterating tea, I1 Geo, I. c. 30 /. 5. 
4 Geo, 2. c. 14. }. 11. | 

Tea to be imported only from the place of growth, 
Ii Geo. 1. c. 30. /. 8; | 

The land duties on tea altered, 18 Ges. 2. c. 26. 

Drawback on tea taken off, 18 Geo. 2. c. 26. /. 5. 

India company may import tea, by licence, from Eu- 
ropean ports, 18 Geo. 2. c. 26. /. 10. ; 

Tea may be imported to Jreland and the plantations 
without paying inland duty, 21 Geo. 2. c. 14. 

Tea above ſix pounds in Britiſh ſhips come from 
abroad, and not employed by the [ndia company, for- 
feited, 28 Geo. 2. c. 21. 

Team and Theame, (From the Saxon Tyman, i. e. 
Prepagare, to teem or bring forth,) Signifies a royalty 
granted by the King's charter to the lord of a manor, for 
the having, reſtraining and adjudging bondmen, neifs and 
villains, with their children, goods and chattels in his 
court. Tyman in Saxon ſignifies alſo advocate, Cowell, edit. 


1727. 

/Ttding-penny, (Tething- penny, Thirding-penny, Tithing- | 
enny,) A ſmall tax or allowance to the ſheriff from each 
tithing, towards the charge of keeping courts, &c. from 
which duty ſome of the religious were exempted by ex- 
preſs charter from the _ Cowell edit. 1727. : 

Teinland, Tein/anda, Teinland os Thainiand, As if 


T EM 

we ſhould ſay the land of a Thaine or noble perſon; Ae- 
cording to domeſday, Land holden by knight's ſervice was 
called Tainland, and holden in ſocage, Reveland. Co. on 
Lit. ſet, 117; | 

eller, Is an officer of the exchequer, of which there 
are four, whoſe office is to receive all monies due to the 
king, and to give the clerk of the pell a bill to charge him 
therewith, They alſo pay to all perſons any money pay- 
able by the king, 'by warrant from the auditor of the re- 
ceipt, and make weekly and yearly books, both of thei? 
receipts and payments, which they delivet to the lord 
treaſurer. Cowell, edit. 1727. See Erchequer. 

elligraphiae, Are written evidances of thinos paſt : 
[t is compounded of the Sax. Tellan, dicere, and of the 
Greek v«Pw [cri55, quaſi a telling any thing by writing, 
Cowell, edit. 1757. 

Telwore, 1s that work or labour which the tenant 
was bound to do for his lord for a certain number of days: 
From the Sax. Tellan, numerare, and worc opus. It is 
mentioned in Thorn, Anno 1364. | 

Tementale or Tenmental?, A tax of two Shillings 
upon every plough-land, Hov. Hiſt. f. 419. 

Templars, or knights of the Temple, (7e-mplaric, 
Was a religious order of knighthood, inſtituted about the 
year IT19, and fo called, becauſe they dwelt in part of 
the buildings belonging to the Temple at Feruſalem, and not 
far from the ſepulchre of our Lord. They entertained 
chriſtian ſtrangers and pilgrims charitably, and in their 
armour led them through the Holy Land, to view the ſa- 
cred monuments of chriſtianity, without fear of infidels ; 
for at firſt their profeſſion was to defend travellers from 
highwaymen and robbers. This order continuing and 
encreaſing for near two hundred years, was far ſpread in 
"Chriſtendom, and particularly here in Evigland. But at 
length ſome of them at Jeruſalem, falling away (as ſome 
authors report) to the Saracens from chriſtianity, or rather 
becauſe they grew too potent and rich, the whole order 
was ſuppreſſed by Clement Duintus, anno 1307. by the 
council of Yiemna 1312. and their ſubſtance given partly 
to the knights of St, Fobn of Feruſalem, and partly to other 
religious. Cafſan. de gloria mundi, par, 9. Gonſid. 4. And 
ſee Anno 1 Edw. 1 cap. 24. Theſe flouriſhed here in 
England from Henry the ſecond*s day, till they were ſup- 
preſſed. "They had in every nation a particular gover- 
nor, whom Bra#ton, lib. 1 cap. 10. calls Magi/trum Mili- 
tie Templi, The maſter of the Temple here was ſummoned 
to parliament, 49 H. 3. m. 11. in Schedula, And the chi.f 
miniſter of the Temple church in Londou, is ſtill called 
Maſter of the Temple. Of theſe knights read Mr, Dug- 
dale's Antiquities of Warwickſhire, fol. 706. In ancient re- 
cords they were alſo called Fratres Militie Templi Soloms- 
niss Mon, Angl. 2 par, fol. 554. b About nine years 
after their inſtitution, they were ordered by a council, 
held at Triers, to wear a white garment, and afterwards 
in the pontificate of pope Eugenius, they wore a red croſs 
On their garments. The Temples, which we now call the 
Inns of court, was the place where they dwelt, and in the 
Midale Temple the King's treaſure was kept, Cowell, edit. 
1727. 

"Tamolin land ſhall be forfeit for ereCting their croſles, 
St. W:/tm. 2. 13 Ed. 1. c. 33. 

The juriſdiction of the conſervators of their privileges 
reſtrained, St. We/im. 2. 13 Ed. T. c. 43. | 

The lands of the Templars given to the hoſpitals of 
Feruſalem, St. de terr. Temp). 17 Ed. 2. ff. 3. + 

emponalties of Biſhops, (Temporalia Epiſcorporum,) 
Are ſuch reyenues, lands, and tenements, and lay-fees, as 
have been laid to biſhops fees, by kings and other great 
perſonages of this land, from time to time, as they are 
barons, and lords of the parliament. See Sprritualties of 
Biſhops, From the 31 £. 1. to the time of the reforma- 
tion, a cuſtom did otbain, that when biſhops received from 
the king their temporalties, they did by a folemn form in 
writing renounce all rights to the ſaid t:mporalties by virtue 
of any papal proviſion, and acknowledged the receipt of 
them only owing to the King's bounty. This practice be- 
gan on tbe occaſion of a bull of pope Gregory 8. which con- 
ferred the ſee of Worceſter upon William de Gainſborcugh, 
and committed to him Adminiftrationem ſpiritualium & tem - 
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paralium epiſcopatus predict, Which clauſe the King 
obliged him to renounce, and ordered a like renunciation 
aiways to be obſerved. Cowell, edit, 1727, : 
Temptatio, or Tentatio, Aﬀay or trial, tembtatio pants 
fiat bis in anno. Cart. 20 Edw. 1. n. 51. ; : 
Tempus pcſſonis, Maſt-time, which is from 4:- 
chae/mas to St. Martin's day, Novemb. 11. Afﬀter it was 
called retropannagium; Cowell, edit. 1727+ 
Tempus pinguedinis &t firmationis, The ſeaſon of 
killing the buck and the doe. 1d. ib, See Firmatio, 
Eena, Was that which we now cal) a coif:-It is men- 
tioned in a council held at Lambeth, anno 1281, cap. 22. 
Tenancies, (mentioned in ſtat. 23 Eliz. cap. 4.) Are 
houſes for habitation, tenements or places to live in, held 
of another. Cowell, edit. 1727. 
Tenant, (Tenerns, from the Latin zenere, to hold, Sig- 
nifies one that holds or poſleſſes lands or tenements by 
any kind of right, either in fee, for life, years, or at will. 
The word in law is uſed with divers additions, as zZenant 
in dwer, which is ſhe that poſſeſſes land by virtue of her 
dower. Kit.hen, fol. 160. Tenant per flatute-merchant, that 
holds land by virtute of a ſtatute forfeited to him, 4161. 
fel. 172. Tenant in frank marriage. 16. fol. 158. He that 
holds lands or tenements by virtue of a gift thereof made 
to him upon marriage between him and his wife, Te- 
nant by the curteſy, 1d. fol. 195. He that holds for his 
life, by reaſon of a child begotten by him of his wife, 
being an inheritrix, and born alive. Tenant by elegit, that 
holds by virtue of the writ called an elegit. Tenant in mort- 
gage, that holds by means of a mortgage. Tenant by the 
verge in ancient demeſne (1d. fil. $1.) is he that is admit- 
ted by the rod in the court of ancient demeſne, Tenant by 
copy of court-roll is one admitted tenant of 'any lands, &c. 
within a manor, which time out of mind have been de- 
miſable, according to the cuſtom of the manor, //. 
Symbol, part 1. lib, 2. ſet. 646, Tenant by charter is he 
that holdeth by feoftfment in writing, or other deed. 
Kitchen, fol. 57. There was alſo tenant by &nights ſervice, 
tenant in bur gage, tenant in focage, tenant im frank fee, tenant 
in villenage. 50 is there tenant in fee-ſimple. Kitchin, fol. 
150. Tenant in fee-tail. Id. fol, 153. Tenant at the will 
of the lord, according to the cuſtom of the manor, 1d. fol. 132, 
& 165. Tenant at will by the Common law, Void. Tenant 
pon ſufferance, Ibid. Tenant of eſtate of inheritance, Staundf. 
Prerog. fol. 6. Tenant in chief, that holdeth of the King 
in right of his crown. Þ. N. B. fol. 5. Tenant of the 
King is he that holds of the perſon of the King, bi. or 
as ſome honour Ibid. Very tenant, that holds imme- 
diately of his. lord. Kitchin, fol. 9g. For if there be lord, 
melſne and tenant ; the tenant is very tenant of the meſne, 
but not to the lord above : Tenant peravail, See Peravail. 
Pl. Cor. 197. and F. N. B. fol. 136. See Dyer's Com. fol. 
25. num. 156, So there are alſo junt-tenants, that have 
equal right in lands and tenements by virtue of one title. 
Lit. lib. 3. cap. 3. Tenants in common, that have equal 
right, but hold by divers titles, 1bid. cap. 4. Particular 
#-nant, Staundf. Prereg. fol. 13. that holds only for his term, 
See Che in vir Wl. Pellbam's caſe, y. 1. fol. 15. called 
term for life or years. See Plnud. Cothir/t's caſe, fil, 23. 
Sole tenant. Kitchin, fol. 134. He: that hath no other 
Joined with him. Several tenant is oppoſite to joint-tenant, 
or tenants in common, Tenant to the pracape is he againſt 
whom the writ preps is to be brought. Co. Rep. lib. 3. 
caſe of Fines, fol. 88. Tenant in demeſne, 13 Ed. 1. cap. g. 
32 H. 8. cap. 37. is he that holdeth the demeſnes of a 
manor for a rent without ſervice. Tenant on ſervice, 20 
E4. 1, flat. 1. is he that holdeth by ſervice. See Britton, 
cap. 79, in principio & cap. 96. Car. fealty, &c. Tenant by 
execution. 32 H.8. cap. 5. that holds lands by virtue 
of an execution upon any ſtatute, recognizance, &c, 
with divers others. Cowell, edit. 1727, See JoIni-te: 
pr Curteſy, Dower, Lite-eſtate, Eſtate-Tail, Re: 
£0Very. | 
Tend, Seems to ſignify as much as to offer, ſhew 
forth or endeavour; as to tend the eſtate of the party of 
the demandant, O14 Nat, Brev. fol. 123. To tend an 
averment. Þrittin, cap. 76, To tend to traverſe. Staundf. 
16. Cnoe!l, odit. 1727, 
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Tender, (From the French tendre, i. e, tener, delica- 
tus) uſed adjeRtively ſignifies the ſame with us in Engliſh 
But in a legal ſenſe it denotes as much as carefully to of - 
fer, or circumſpeCtly to endeavour the performance of any 
thing belonging to us. As to tender rent is to offer it at 
the time and place where and when it ought to be paid, 
To tender his law of ſummons. Kitchin, fol, 197. Is to 
offer himſelf ready to make his law, whercby to prove 
that he was not ſummoned. Cowell, edit, 1527, 

Tender, is an offer to pay a debt, or periorm a duty, 
In every plea of tender, where money is the thing de= 
manded by the aQtion, and the debt or duty is not dif. 
charged by the tender and refuſal, money may be brought 
in without leave of the court: But as other things, as wel] 
as money, may, where a tender is pleaded, be brought 
into court, this is with more propriety called bringing into 
court generally, than a bringing money into court. 
In all other caſes, the leave of the court muſt be had, 
before money can be brought into court. The rule, 
under which this leave is granted, is, as in the caſe of 
an ejectment by a mortgagee, founded upon a particular 
act of parliament, In other caſes, it is ſounded upon 
that diſcretionary power, which is, for the furtherance 
of juſtice veſted in the court. By the diſcretionary rule - 
it is ſometimes ordered, that, upon bringing money into 
court, all proceedings in an action ſhall be ſtayed, Ar 
other times it is ordered, that the money brought into 
court ſhall be ſtruck out of the plaintiff's declaration, 
and that the plaintiff ſhall not, at the trial of the iflue, 
be permitted to give any evidence as to this money. 
This rule, by which the money brought into court is or- 
dered to be ftruck out of a declaration, is, from its being 
more frequently granted than that by which it is ordered 


that the proceedings ſhall be ſtayed, called the common 
rule. 5 Bac. Abr, I. 


þ 


I. By whom a tender may be made; and what 1s a good 
tender. | 


2. At what place, and at what time a tender muſt be 
made. 


r. By whom a tender may be made ; and what is a good 
tender. Tee 


Wherever the right of tendering is perſonal, it cannot 
be exerciſed by any other than the party in whom it is. 
7 Rep. 13. 1 Inft. 208. 

A tenant, who is liable to a writ of ce/avit, muſt, if he 
would prevent the lord from recovering his land, in 
' perſon tender his rent, which is in arrear. Bro, Tend, 
pl. 29. Term de Ley 102. 

If a feoffment is made, with condition that, if the 
feoffur pays a ſum of money to the feoffee, it ſhall be 
lawful for the feoffor and his heirs to enter, and the fe- 
oftor dies before the money is paid, no tender can be 
made either by his heir or executor : For the right of 
tendering Is in that caſe perſonal, the meaning being the 
ſame, as if the words had been, if the: feoffor during his 
life pays the money. 2 nf, 208. 

But if a tender is made by a ſervant, or by a ſtranger, 
on the behalf and by the deſire of the party, it is as good 
as if made by the party himſelf. Cro. Eliz, 48. Crop v 
Hambleton, | ; 
| Wherever the right of tendering is not perſonal, a 

tender may be made by any perſon, who is a privy to the 
party in whom it originally was. Latch. 107, 7 Rep. 13» 
1 1n/t. 206, 207, 208. | 

If a feofftment is made, with condition that, if the 
feoffor pays a ſum of money to the feoffee on a day cer- 
tain, it ſhall be lawful for the feoffor and his heirs to 
enter, and the feoffor dies before the day, a tender may * 


| be made at the day, either by the heir of the feoffor, as 


privy in blood, or by his executor, as privy in repreſen- 
tation; becauſe the right of tender is not in this caſe per- 
ſonal, 1 Hr/2. 206, 208, 209. 4 Rep. 120. 

A teſtator deviſed land to Anne his wife for life, re- 
mainder to Daniel his ſecond ſon in fee ; provided never- 


theleſs 


. 


L 
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theleſs, that, if Nathaniel his third ſon ſhould, within 
three months after the death of the teſtator's wife, -pay 


the ſum of 500/. to Danze!, his executors or adminiſtra- | 


tors, then he deviſed it to Nathaniz] and his heirs. As 

athaniel, who ſurvived the teſtator, died in the life time 
of the teſtator's wife, a doubt aroſe, whether the heir of 
Nathaniel ſhould, on payment or tender of the money 
within the time limited, be intitled to the land ? The 
opinion of Parker Chancellor, and Fey! maſter of the 
Rolls, who both conſidered it as a mere legal queſtion, 
was, that, as the right of paying or tendering the money 
was not in this caſe perſonal, it deſcended to the heir of 

Nathaniel, 10 Mod, 419, 424, 425. Marks v. Marks. 
Wherever a grant is of an eſtate, with condition to 
be void upon tendering ſomething therein mentioned, a 
tender, if the right of making it is not perſona], may 
be made by any perſon, although not a privy to the 
grantor, though afterwards intereſted in the condition, 
1 Inft. 206, 207. | 

It is in general true, that no tender can be by a mere 
ſtranger, who'has no intereſt in the condition, upon 
which the right of tendering is founded, 1 [»8. 107. 

If the money due upon a mortgage of an infant's 
eſtate, is tendered by a perſon, who is neither guardian 
of the infant, nor has any intereſt in the eſtate ; this 1s 
a void tender, Cro, Eliz. 132. Watkins v. Aſhicke. 

But any perſon may make a tender, on the behalf of 
an ideot, of any age whatſoever ; for the law, by rea- 
ſon of his abſolute diſability to a&t for himſelf, allows 
this to- be done out of charity. 1 1». 200, | 

A tender is not good, unleſs the perſon, who makes 
it, declares upon what account it is made, Latch 70 
Warner v. Harding, 

It'is not enough for the party, who propoſes to make 
a tender, to ſay he is ready to pay a debt, or perform a 
duty: But he muſt make an actual offer, to pay .the 
one- or perform the other. 1 Leon. 71. 2 Lev., 209. 
3 Lev, 104, 12 Mod, 353. 

A mortgagor ſaid to a mortgagee, here I am ready to 
pay you the money due on the mortgage: But kept the 
money, which was in a bag, all the time under his 
arm; this was held to be no good tender. Noy 74. 
Suckling v. Coney. | 70 

But an aQtual tender of money in a bag is a good tender, 
provided it can be proved, that the ſum propoſed to be 
tendered was in it: For it is uſual to carry money in 
bags; and it is the duty of the party who receives it to 
tell it, and ſee that there is no bad money, 5 Rep. 115. 
Wade's caſe. 1 In}t, 208. ;- lion 

A contrat was made by 4, to pay B. ten thouſand 
pounds, upon his transferring to A. or his order, one 
thouſand pounds South-Sea ſtock, B. for the ſake of in- 
titling himſelf to the money, made an aQuual transfer of 
the fock, and afterwards, becauſe 4. did not come, or 
ſend his order, to accept the ſtock and pay for it, 


the transfer was vacated, Str. 777. Duke of Rutland| 


v. Hodſon, | 
But this ſeems to have been done ex abundant cautela ; 
. for it has been held, that an actual transfer 1s not ne- 
ceſlary in a tender of ſtock, 
In covenant the plaintiff declared, that the defendant 
had agreed to pay him 2000/7, upon. his transferring to 
the defendant 1000/7, Hudſin's-Bay ſtock; and the plain- 


tiff averred, that he was ready at the day and time, 


and offered to transfer the ſtock, It was held that this, 
although there was no aCtual tender, was a tender ſuth- 
cient to intitle the plaintiff to the money. £4, Raym. 
686. Lancaſhire v. Killingworth, 12 Med. 5 30, 

A tender of more than is due is good for what is due: 
For omne majus continet in ſe minus ; and it is at the 
peril of the perſon to whom the tender is made, 'if he 
Pay more than his due. 5 Rep. 115. Wade's caſe. 

tr. 916. 

If he condition of a bond is, that the obligor ſhall, 
at a day and place certain, pay 20/. or deliver 10 kine, 
at the then choice of the obligee, a tender muſt be both 
pl the money and the kine, x Leon. 68. Fordley's 
CAtCe,. - " 


Vol, II, 
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A tender in any money coined, upon which there is 
the King's ſtamp, is good ; for all ſuch money is cur- 
rent 1n proportion to, its, value, without any proclama- 
tion. Gamb. 387, Dian. y. Willoughs. x Inſt. 207 
Salk, 446, l | | 

If a contra is to pay 100/. in any foreign coin, a 
tender to the amount of that ſum in any current coin 
of this kingdom is good. Lat. 84. Ward, v. Ridgwin. 

If money is made current by proclamation at a higher 
rate than its intrinfick value, a tender in ſuch money 
ASOreIng to the value it is current at, is good. 5 Bac. 

Fo 5. 
Queen Elizabeth had ſome mixed money coined at 
the nt, and ſent it into Ireland, with a proclamation 
to be current there at a certain value; and by the ſame 
proclamation a ſtop, was put to the currency of all other 
coins in that kingdom. It was held that a tender made 
in this money, was. good. Dau. 18. The Ceſe of mixed 
Money, | 

But if money, which has been tendered, becomes 
afterwards current at leſs value, than it was current at 


when the tender, was made, the party who refuſed to 


accept it mult bear this loſs, . 5 Bac. Abr. 5. 

In debt for rent, the defendant pleaded a tender of the 
rent in pieces of 'Engliſh money calted ſhillings, every one 
of which was, at.the time of the tender, current at the 
value of twelve-pence, and that he is yet ready to pay 
the rent in the ſaid pieces at that value, and brings the 
ſame into court, The plaintiff demurred, and for cauſe 
alledged, that, before the bringing of the aCtion, the ſaid 
pieces of money were by proclamation made current only 
at the value of ſix-pence; But he afterwards thought 
proper to accept the money, according to the value 
when the tender was made, Dyer 81. Barrington v. 
Potter, Dav. 27. 

If any foreign coin is made current in this kingdom: 
by proclamation, a tender in ſuch money is good, for 
it thereby becomes lawful money of this kingdom, 5 
Rep. 114. IWade's caſe, 1 1nfl. 207, | 

If the money tendered is once accepted, the acceptor 
has no remedy, although ſome of it be counterfeited, or 
deficient in value, or although there is not ſo much as it 
was tendered for; becaule it was his duty to have exa- 
mined and told it, before he accepted it. 1 nf. 208. 

The party to whom money was tendered, had accept- 
ed it, and put it into his purſe: But, upon examining 
before he leſt the place, he found ſome counterfeit pieces 
amongſt it, and for this reaſon refuſed to carry the mo- 
ney away with him.. It was held, that, as he had not 
objectcd to the money before he did accept it, he could 
not-do this afterwards. 5 Rep. 115. 

A tender of a bank note, as money, is not ſtriatly 
ſpeaking a legal tender: But if the tenderer offers to turn 
it into money, that makes it a good tender, Eq. Cafes 


_ Abr, 319, Auſtin v. The Executor of Dadwell, 


It ſeems reaſonable, that a tender of any fort of goods 


ſhould, unleſs they are to be delivered according to ſome 


ſample, be made in a middling kind of goods of the ſort. 
5 Bac, Abr. 6. 


made, 


- If the contract is, that money in groſs, or rent 
iſſuing out of land, ſhall be paid, or that goods ſhall 
be delivered, at a place certain, a tender can only be 


made at ſuch place. Bro. Tend. pl. 17. Bro. Cond. 


pl. 17. 1 Inft. 210. Freem. 149. 

If no place is appointed for the payment of money 
in groſs, a tender muſt be made at whatever place 
the perſon, to whom it is due, happens to be: But, 
if he is out of England, the party who ought to pay the 
money is not bound to go out of the realm to ſeek him. 
Bro, Tend, pl. 17. 1 Inft. 210. | 

So, in the caſe of money due upon a mortgage, it was 
formerly held, that this, which is to be conſidered in 
groſs, and collateral to the title of the land, muſt, if no 
place is appointed for the payment thereof, be ten- 
ROSS > i dered 


/ 


2. At what place, and at what time a tender muſt be 
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Jered to the perſon, if he is within England, 1 Inf. 
210. 

But it has been held in the court of Chancey, that a 
tender to the perſon is not in ſuch caſe neceſlary. 

A mortgagor, after a mortgagee was in poſlefſion un- 
der a forfeited mortgage, went to the mortgagee's houſe 
with money ſufficient to redeem the eſtate, and tendered 
it there: But it did not appear that the tender was to the 
mortgagee, or that he was in the houſe at the time; yet 
this was held to be a good tender. 1 Chan. Ca. 29. 
Manning v. Barges. þ | 

Perſonal notice was given to'a mortgagee, the day be- 
fore the 25th day of arch 1722, that the mortgagor 
would, on the 25th of September following, between the 
hours of ten and twelve in the forenoon, tender the prin- 


cipal money, which was 1000/. and all intereſt due there-_ 


on, in Lincoln's Inn Hal!, and a tender was accordingly 
made. It was objected, that, no place being appointed 
in the mortgage deed for the payment of the money, the 
tender ought to be made to the mortgagee in perſon: But 
the tender was held to be good, and by King Chancellor, 
the money being lent in town, and no objection made by 
the mortgagee to the place where notice was given him, 
it would be very hard to compel the mortgagor to travel 
with this great ſum of money to Oxford where the mort- 
gagee lives. 2 Hill. 3578. Gyles v. Hale. 

' If noplaceis appointed for the payment of rent iſſuing 
out of land, a tender upon the land is good, for it is not 
in this caſe neceſſary to make a tender to the perſon, 1 
Inſt. 210, 211. Bro. Tend. pl. 18. pl. 38. 

But although a tender to the perſon is not, in the caſe 
of rent iſſuing out of land, neceſſary, a tender made to 
2s perſon would be good. Cro. Eliz. 48. Crop v. Ham- 
bleton. 

If any ſpecial corporal ſervice is reſerved in a grant of 
land, this, although iſſuing out of land, muſt be tender- 
ed to the perſon of the grantor; and the tenant muſt 
ſeek him to whom it ought to be done, if he is within 
England. 1 Inf. 210, 211. Bro. Tend. pl. 17. | 
| If no place is appointed for the delivery of heavy 
goods, a man is not bound to carry ſuch goods with him, 
and tender them to the perſon to whom they ought to be 
delivered; for, if he goes to ſuch perſon to know at what 
place he will receive them, and afterwards tenders them 
at that place, it is a good tender, - 1 1nft. 210. | 

Every tender, whether it be given by the Common 
law, or by ſtatute, muſt be made before an action is 
commenced. Bro. Tend. pl. 9. 21 Fac. I. c. 16. /. 5. 

In treſpaſs the defendant pleaded, that he tendered 
amends before the ation commenced, to whit the 2d day 
of October. The plaintiff replied, that, before this ten- 
der he had ſucd out a latitat, tefte the laſt day of the prece- 
ding Trinity term, and had thereupon procured the defen- 
dant to be arreſted. Upon a demutrer this tender was 
held to be void: For a tender, after the ſuing out of an 
original writ, comes too late. Cro. Car, 204. Watts v. 
Baker. | | | 

But where a tender has in fat been made before a writ 
is ſued out, the court, out of which ſuch writ iſſues, 
will upon application take care, that the tender ſhall not 
be made void, by any relation of ſuch writ to a day ar- 
terior to the tender. 5 Bac. Abr. 7. | 

A defendant pleaded a tender -on the 4th day of May 
ante diem exhibitionis bille. The plaintiff replied non ob- 
tulit ante diem; and, in order to ouſt the defendant of 
the benefit of his tender, made up the paper book with a 
' general memorandum. As'by this means the writ would 
have related to the firſt day of the term, which was be- 
fore the 4th of May, the court of King's Bench, on af- 
fidavit being laid before them that the writ was not ſued 
our till the ſixth day of day, made arule that the plain- 
tiff ſhould make his memorandum ſpecial, as to the time of 
ſuing out the writ. Str. 638. Smith v. Key. 

A tender was pleaded to have been made, on the 13th 
day of January. The plaintiff replied an original te/te 
the ſecond day of Fanuary. Upon application of the 
defendant, the court of Chancery ordered the ze/te of the 
original to be altered, from the 2d day of Fanuary, the 
common te/te day of au original returnable on the Ofave 


TB: N 
of St. Hilary, to the ſixteenth day of Fanuary. 6n whics. 
day the inſtructions for the Ros om pag 
we gat A, yds wy Fa v. Williams. s 
n treipals damage feaſant, a tender m | 
fore the beaſts are diſtrained, or between «4 prior yo 
training and impounding them. 2 Inf. 107. 8 [ I 

If the tender is made before the beaſts are difirnine1, 
the diſtraining them afterwards is unlawful. Fitz, N 
B. 69. 1 Inft. 107, 8 Rep. 147. oe 
_ If it is made after the diſtreſs, and before the beaſts are 
impounded, the impounding them afterwards is unlaw- 
ful. ' F. N. B. 69. 1 1». 107. 8 Rep. 147, 

But a tender is not goud after the beaſts are impound- 
ed ; for as they are then in c/tedia legis, the party who 
diſtrained has no power to deliver them. 5 Rep. 56, 
Pilkington”s caſe, Cro, Eliz. 813. 8 Rep. 147. oi 
| Tf divers beaſts are diftrained, and only one of them is 
impounded before a tender is made, ſuch tender is not 
g00d, Lutw, 1262. Alwaies v. Brown, 

"But, after the right of making the diſtreſs has been 
tried in replevin, the plaintiff in this ation, notwith-. 
ſtanding there is judgment of return irrepleviſable for the 
avowant, may tender the damages awarded, and if his 
cattle are not thereupon delivered, he mey have an ac- 
tion of detinue for them. 8 Rep. 147. 1 It. 107. 

If money is to be paid, or goods are to be delivered 
at a place certain, upon or before a day certain, a tender 
cannot be made before the laſt day appointed for the pay- 
ment of ſuch money, or the delivery of ſuch goods, x 
Inft. 211. Plowd 1712, 173. Bro, Tend. pl. 41, 
Rep. 114. 

A tender and transfer of ſtock was made at the utmoſt 
convenient time, before the ſhutting of the books at one, 
which was the uſual hour for ſhutting the books of that 
ſtock: But, the party who had contraQted for the ſtock, 
not being there to accept and pay for it, the transfer was 
vacated before the books were ſhut. As there was more 
buſineſs that day, than could be tranſacted in the morn- 
ing, the books were opened again in the afternoon; and 
ſeveral transfers were made. Upon the trial of an ation, 
brought for the money which was to have been paid on 
transferring this ſtock, the jury found for the plaintiff: 
But a new trial was granted. Upon the ſecond trial, 
which was at bar, it was held by the court of King's 
Bench, that this tender was not good: For that the ge- 
neral rule, that a tender muſt be at the uttermoſt conve- 
nient time of the day, ought not to be broke through, 
except in caſes of neceſlity; and that in the preſent caſe 
there was no neceſlity to do this, becauſe, as the books 


were opened in the afternoon, and the defendant might 


have been then ready to accept and pay for the ſtock, the 
tender ought to have been made at the uttermoſt conve- 
nient time before the ſhutting of the books for that day. 
Str. 777. Duke of Rutland v. Hodsfin. Raym. 688. 

If money is to be paid, or goods are to be delivered, 
at a place certain, notice, although no time is fixed for 
ſuch payment or delivery, may be given to the party, to 
whom the payment or delivery is to be made, that the 
money will be paid, or the goods delivered, upon a day 
therein mentioned; and a tender at the uttermoſt conve- 
nient time of that day will be good. 1 Inft. 211, Dyer 
35+: | | 
| If a man is bound to pay 20. at any time during his 
life, at a place certain, the obligor cannot tender the 
money when he will, for then the oblizee would be un- 
der a neceſlity of perpetual attendance: But, if he gives 
notice to the obligee, that upon a day certain he will pay 
the money, a tender at the place at the uttermoſt conve- 
"ow tume of that day is good. 8 Rep. 92. Prances's 
caſe, | 

Although no time is fixed for the payment of money, 
or delivery of goods, if the party, who ought to pay the 
money, or deliver the goods, at a place certain, acciden- 
tally meets the party, to whom ſuch payment or delivery 
ought to be made, -at the place, he may tender the mo- 
ney or goods. 1 [n/?. 202, 211. 5 Rep. 114. Cre. 
Eliz. 14. w | 

For more learning on this ſubjett, ſee 20 Vin. and 5 Bac. 
Abr, tit, Tender, 


Tenement, 
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Tenement. {Tenementum) Signifies properly a houſe 
or home-ſtall; but more largely it comprebends not only 
a houſe, but all corporeal inheritances ifſuing out of, or 
' exerciſeable with the ſame, Co. Lit. 6, 9, 154. \ A te- 
' nement may be ſaid to be any houſe, land, rent, or 
other ſuch like thing, that is any way held, or poſlefled ; 
| but being a word of a large and ambiguous meaning,,and 
not ſo certain as meſſuage, therefore it is not fit to be 
uſed to expreſs any thing which requires a particular de- 
ſcription. 2 Lil, Abr, 566; The word tenementis join- 
ed with the adjeQtive frank, to denote an eſtate in lands, 
offices, Ec. for life or in fee. Kitch. 41. | | 

Tenementary Land, The Saxon Thanes who poſl- 
ſeſſed Bockland, or hereditary free eſtates, divided..them 
into two ſorts, inland and outland. The: inland was 


the demains which the lord kept in his own hands. 'T've: 


outland was granted out to tenants under arbitrary rents 
and ſerviſes, and therefore called tznementary land, the 
tenants land, or the tenancy. See Spelman of feuds, cap. 


6, 7. 


any other corporation (where the cuſtom is, that men may 
demiſe tenements as well as goods and chattels by their laſt 
will) for the hearing any controverſy touching the ſame, 
and for reQtifying the wrong. Reg. Orig. fol. 224. 
Tenendum, 1s a clauſe in a deed wherein the tenure 
of the land is created and limited : "The office of a ze- 
nendum in a deed, is to limit and appoint the tenure of 
the land which is held, and how, and of whom it is to 
' be held. Before the ſtatute called Qua emptores terrarum, 
(18 Ed. 1.) the tenendum was uſually from the feotfor 
and his heirs, and not of the chief lord of the fee, 
whereby lords loſt their eſcheats, forfeitures, &c. But 
ſince the ſaid ſtatute the zenendum, where the fee-ſimple 
paſſes, muſt be of the chief lord of the fee, by the cu- 
ſtoms and ſervices, whereby the feoffor held; yet this 
ſtatute does not extend to a gift in tail; for the donee 
ſhall hold of the donor. Cv. Lit. 6. a, 2 In}. 66, 67, 
500, 5OI, 502, 505. | 
The tenendum moſt commonly and properly ſucceeds 
the habendum, and was uſually in theſe words, tenendum 
per ſervitium, &c. But by the ſtat. of Dua emptores ter- 
'rarum, when the fee-ſimple doth paſs, the tenure is al- 
ways of the chief lord, and is thus ſet forth, Tenendum 
de capitalibus dominis, &c. But this clauſe at this day 
is for the moſt part left out of deeds, and altogether omit- 
ted. Shep. Com. Af. 391. The tenendum ſeems now to 
be incorporated with the habendum, for we ſay, To have 
and to hold, in which clauſe the eſtate is limited, &c. 
 Tenentibus in alſiſa non onerandis, &c. Is a 
writ that lies for him to whom a diſleiſor hath alienated 
the land, whereof he difleiſed another; that he be not 
moleſted for the damages awarded, if the difſeiſor have 
wherewith to ſatisfy them himſelf. Reg. of Writs, fol. 


214. b. | 

Tenheved, A Saxon word ſignifying Decanus, Ca- 

t vel Princeps decurizg. Leg. Edw. Conf. cap. 29, 

Tenmantale, (Sax. tienmantale, i. e. decem virorum 
numerus) Decennaria, tithinga, Leg. Ed. Conf. Alſo an 
ancient tax or tribute paid to the King. Av. 737. 

Ten92, (Lat.) Of writs, records, &c. is the ſub- 
| tance or purport of them, or a tranſcript or copy. Te- 
nor of a libel hath been held to be a tranſcript, which it 
cannot be if it eiffers from the libel; and juxta tenorem 
imports it, but not ad effefum, &c. for that may im: 
ort an identity in ſenſe, but not in words. 2 Salk. 417. 
n action of debt brought upon a judgment in an infe- 
rior court, if the defendant pleads nul tel record, a te- 
norem recordi only ſhall be recorded; and by Hale Chief 
Juſtice it may be the ſame on certiorart's. 3 Salk. 296, A 
return of the tenor of an inditment from Londen, on a 
certiorari to remove the inditment, is good by the city 
charter; but in other caſes it is uſual to certify the record 
itſelf. 2 Hawk. P. C. 295. | 

Tenoze indictamenti mittendo, 1s a writ whereby 
the recoid of an indiftment, and the proceſs thereupon is 
called out of another court into the Chancery, Reg. of 
Writs, fol. 69. a. | 
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Tenementis Legatis, Is a writ that lies to Londen, or 


T EN 


Tenore preſentium, The tenor of theſe preſents, Is 


the matter Contained therein, or rather. the true inteft 
and meaning thereof, as to do ſuch a thing according to 
the tenor of a writing, is to do the ſame according to the 
true intent and meaning thereof. Cowell, editc'1 727. 
Tenths, (Decime, ) Are that yearly portion or itri- 
 bute which all eccleſiaſtical livings pay to the King; for 
though the biſhop of Rome does originally pretend right 
to this revenue, by the example of the high prieft among 
the Jews, who had tenths from the Levites, Numb.-cap. 
8: Hieron. in Ezech, yet we read in our ' chronicles that 
theſe were often granted to the King by the Pope up6n 
divers occaſions. Sometimes for one year, ſometimes for 
more, til by the ſtatute 26 Z7. 8. cap. 3. they were an- 
nexed perpetually to the crown. See Firlt Fruits any 
Tenths, lt ſignifies alſo a tax levied of the. temporalty. 
4 Injl. fol. 34. Firſt fruits and tenths were firſt on"oc- 
cafion given, and gradually by cuſtom claimed, as an 
acknowledgment to the ſee of Rome. The tenths: of all 
eccleliaftical benefices in England were- firſt allowed by 
Pope {nnocent 4. to King Hen. 3. anno 1253. for three 
years; which occaſioned the Norwich taxation; anno 
1254, This proved a great oppreſſion to the clergy, and 
was ſoon made more grievous. For when the Pope had 
again granted. the 7enths to the King for three years, for 
a compenfation of what they fell ſhort of the expeRted 
value, the King in the 53d year of his reign, anno 1269. 
made the clergy pay within thoſe three the tenths of end 
years, And again anno 1288. 16 Ed, 1. when; Pope 
Nicholas 4, grented this favour to the crown for fix 
years, towards an expedition to the Holy land; that they 
might be then collefted to the full value, a new taxa- 
tion by the King's precept was begun anno 1288. and 
finiſhed anno 1291. 20 £4. 1. by the biſhops of Lincoln 
and J/inche/ter, For a particular account whereof, ſee 
Kennet's Paroch. Antiq. þ. 1315. | 14 
Tentoz, A Nretcher, a tryer or prover, which dyers 
and clothiers uſe, Stat. 1. R; 3. cap: 8; but prohibited 
by 39 El:z, cap. 20; 
Tents, Robbing of, in fairs and markets, is felo= 
ny, and puniſhed as burglary, 5 & 6 Ed; 6. c. 9. 
'Tenure, (Tenura, from the Lat. Tenere,) Is the man- 
ner whereby Jands or tenements. are holden; or the ſer- 
vice that the tenant owes to his lord: And there can be 
no tenure without ſome ſervice, becauſe the ſervice-makes 
the tenure. 1 /n/?, 1, 93. A tenure may be of houſes, 
and land or tenements; but not, of a, rent, common, 6c. 
All lands in the hands of a ſubject are held of ſome lord 
or landlord, by tenure or ſervice: And all the lands 
and tenements in England are ſaid to be holdeg\ei- 
ther mediately or immediately of the King, and'there+ 
fore he is ſummus dominus ſupra cemnes. 1,2 Inſt, 531. \s 


inheritance; but the ſignification of this word, which is 
a very extenſive one, is uſually reſtrained by coupling other 
words with it; this is, ſometimes, done by words which 
denote the duration of the tenant's eſtate: As if a mag 
holds to himſelf and his heirs, it is called tenure in fee 
limple. At other times the tenure is coupled with words 
pointing out the inſtrument by which an inheritance is 
held; thus, if the holding is by copy of court-roll, it is 
called tenure by copy of court-roll. At other times, this 
word is coupled with words that ſhew the principal ſer- 
vice by which an inheritance i3 held : As where a man 
holds by knight's ſervice, it is called tenure by knight's 
ſervice, 5 Bac. Abr. 34. | 

Tenure in fee-farm, burgage, ſocage, or petit ſer- 
jeanty, ſhall not give wardſhip, 4. C. 9g H. 3. c 27. 

Of a ſeigniory eſcheat to the King, the tenants ſhall 
hold as before, Md. C. 9 H. 3. c.31. | | 

A tenant aliening ſhall reſerve enough to do the ſervice, 
AM. C. 9g H. 3. c. 32. | | 

A fee or part of a fee aliened ſhall be held of the chicf 
lord, and the ſervices ſhall be apportioned, Stat, Duia emp= 
tores terr', 18 Ed. 1. it. 1. c. 1, 2. 

Seigniories revived of lands of perſons attainted granted 
by the King, 7 Ed. 4. 6.5. 


| 


Under the word tenure is included every holding of an_ 


Lands 
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Lands coming to the-crown by ſurrender, &c, not to | 


be holden in capite. 1 £d. 6b. © 4. 
Fines and ſcizurcs for alienation taken away, 1 Car. tr. 


C4 . | 

FT enure in Bramficld and Yale, in Denbyſhire, confirmed, 
3 Car, 1. c. 6. 

All tenures to be free and common ſocage, 12 Car, 2. 
24, 

Saving of rents, certain heriots, &r. 12 Car, 2. @ 24. 


Not to take away frankalmoign, copyholds, &c. 12 
Car. 2. & 24. /. 7 
Not to infringe any title of honour by which any per- 
ſon may havearight to fit in the lords houſe, 12 Car. 2. 
c& 24. fþ- IT. | 
Tenure of ward-holding, &c. in Scotland, taken away, 
2 Geo. 2. c. 50. 
For more learning on this ſubjet, ſee 20 Vin, and 5 Bac, 
Abr. tit, Tenure, Ng 
Term, (Terminus,) Signifies commonly the l:mitation 
of time or eſtate; as a leaſe for term of life or years, 
&c. Brag. lib. 2, 
; Termo?!, (Tenens ex termino,) Is he that holds lands 
or tenements for term of years or life. Litt. 100, A 
termor for years cannot plead in affize like tenant of the 
freehold; but the ſpecial matter, viz. his leaſe for years, 
the reverſion in the plaintiff, and that he is in poſſeſſion, 
&c. Dyer 246. PFenk. Cent, 142. 
- Terins, Are thoſe ſpaces of time, wherein the courts 
of juſtice are open for all that complain of wrongs or in- 
juries, and ſeek their rights by- courſe of law or aCtion, 
' In order to their redreſs; and during which, the courts 
in W:ftminficr-hall fit and give judgments, &c, But the 
high court of parliament, the chancery, and inferior 
courts, do not obſerve the terms; only the courts of 
King's bench, Common pleas, and Exchequer, the higheſt | 
courts at Common law. Of theſe terms there are four 
in every year, viz, Hilary term, which begins the 23d 
of January, and ends the 12th of February; Eaſter term, 
that begins the Yedneſday fortnight after Eaſter day, and 
ends the Monday next after Aſcenſion day; Trinity term, 
which begins the Friday after Trinity Sunday, and ends 
the Weaneſday fortnight after; and Michaelmas term, the 
Gth, and ends the 28th of November. Each term had 
certain returns; as Hilary term has four; Eaſter hath 
five ; Trinity four ; and Michaelmas ſix: But by ſtatute 
Trinity term was abridged four returns; and Michaelmas 
two returns; for thoſe terms were formerly longer than 
now, till contraCted by the ſtatutes 32 H. 8. c. 21. and 
16 Car. 1. c. 16, &c. There are four days in term, called 
Eſſein day ; the day of exceptions; the day of return 
of writs; and day of appearance, called the quarto 
die poi: The term is ſaid to begin on the Efſoin day, 
when one judge fits in each court of law at W:/tmin/ter, 
to take and enter eons; but the third day afterward is 
the firſt day of the term, at which time the judges in all 
the courts ſit to do the bufineſs of the term. 2 Ll. Abr. 
369, All the term in conſtruftion of Jaw is accounted 
but 2s one day to many purpoſes; for a plea that is put 
| In the laſt day of a term, is a plea of the firſt day of 
the term ; and a judgment on the laſt day of term is as 
effeCtual as on the firſt day. Trin. 23 Car. B. R, And 
for this reaſon, the judges may alter and amend. their 
judgments in the ſame term, &c, It hath.becn held, that 
the courts fit not but in term, as to giving of judgments : 
And the judges of B, R. and C. B. before Trinity term 
1651, did not fit longer in court than til] one o'clock 
upon the laſt day of term; becauſe they would not encou- 
Tage attornies to negleA their clients buſineſs till the 
laſt day of term, as too commonly they do, to the toi] 
of the court, and too much hurry in diſpatch. Afich. 
22 Car, 2. Lil. gx, Terms have been adjourned, and 
returns of writs and proceſſes confirmed, 1 I, & M1. 
feſſ. 1. c. 4. Where there is a term intervening between 


the teſte and a return of a writ of capias, &c. or when | 


the term to which a ſuit is continued is adjourned, 
and the ſuit is not adjourned, it is a diſcontinuance, &c, 


2 Hawk, 298. The iſſuable terms are Hilary and Trinity 


3 


; 


I BN 
terms only; ſo called, becauſe in them the iſſues are 
joined, and' records made up of cauſes, to be tried at 
the Lent and Summer affizes,, which immediately follow, 
2 Lill, Abr. 568. ET R 

By ſtat. 24 Geo. 2, c. 48. ſe. x. There ſhall be in 
Michaelmas term four common days of return only, viz, 
the morrow of 4!! Souls; the morrow of St, Martin, in 
eight days after St. Martin; and in fifteen days after St, 
Martin. 

Se, 2. The ſame days of return ſhall be obſerved in 
all the high courts of record of the King; and there ſhall 
not be any days of return, from the day of -St. Michael, 
in three weeks, nor from the day of St, Michael in one 
month, noreither of them; and the ſaid term of St. 14;- 
chael yearly ſhall begin upon the morrow of !! Souls, 
(except it be on a Sunday, and then on the morrow next 
after) for the keeping of effoins, profers, returns, &c, in 
like manner as hath been uſed in the day of the re- 
turn, called from the day of St. Michael in three weeks; 
and the full term of St. ichazt, ſhall yearly begin upon 
the fourth day of the ſaid morrow of A! $zuls, except it 
be on a Sunday, and then on the morrow next after. 

Set. 3. If any writ of dower unde nihil habet, or 
writ of entry for common recoveries, or writ of right 
of advowſon, or in any other real ation, be returnable 
in the Common pleas, in the morrow of Ai! Souls, day 
ſhall be given in fifteen days of St. Martin; if on the 
morrow of St, Martin, then in eight days of St, Hilary, if 
in eight days of St. Martin, then in fifteen days of St. 
Hilary; if in fiſteen days of St, Martin, then on the mor- 
row of the purification ; if in eight days of St, Hiliry, then + 
in cight days of the purification; if in fifteen days of 
St. Hilary, then in fifteen days of Eaftzr; if on the 
morrow of the purification, then in three weeks from 
the day of Eafter ; if in eight days of the purification, 
then in one month from the day of Zaftrr; if in fiſteen 


| days of Za/ter, then in five weeks from the day of Ea- 


fter; if in three weeks from the day of Z2/:r, then 
on the morrow of the 4ſcen/ion of our Lord; if in one 
month from the day of Za/ter, then on the morrow of the 
Holy Trinity; it in five weeks from the day of Eaſter, 
then in eight days of the Holy Trinity; if on the morrow 
of the Holy Trinity, then in three weeks from the day 
of the Holy Trinity ; if in eight days of the Hely Trinity, 
then on the morrow of A/1 Souls; if in fifteen days of 
the Fly Trinity, then on the morrow of St. Martin ; 
if in three weeks of the Holy Trinity, then in eight days 
of St. Martin, | 

Sec. 4. In all writs of dower unde nihil habet, after 
iſſue joined, it ſhall not be needful to have above fifteen 
days betwixt the teſte and return of the venire, or any 
other proceſs for trial of the iſſue, 

Se. 5. All writs and proceſs to be made out of any 
of his majeſty's *courts at 1/efminfter, and having day 
from the fourth day of the morrow of the Aſcen/ion, to 
the morrow of the Hcly Trinity, ſhall be good notwith- 
ſtanding there be not fifteen days between the teſte and 
the return of the ſaid writs. 

S247, 8, Upon common recoveries in writs of entry, 
and writs of right of advowſon, all writs of ſummons 
to warrant upon the appearance of the tenant to ſuch 
writ of entry and writ of right of advowſon, ſhall be 
abridzed to four returns exclulive, 

Sea. 9. In ſuch caſes as ſpecial days have been uſed to 
be given, it ſhall be lawful to the juſtices of the King's 
courts of record to appoint ſpecial days of returns. 

Sed7. 10. The days of aflize in darrein preſentment, 
and in a plea of guare impedit limited by the ſtatute of 
Aarlbridge, 52 H. 3. c. 12. and allo the days to be gi- 
ven in attaint limited in 5 Ed. 3. c. 6. and 23 H.8, c. 3. 
{not contrary to this a&, ſhall ſtand in force. See Day. 
' Terms of the Law, Are artificial or technical 
words and terms of art, particularly uſed in and adapted 

[to the profeſſion of the law. 2 Hawk. 239. 

Terms fo2 payment of Kent, (Termini cenſuales,) 
'Rent-terms or times, the four quarterly feaſts upon which 
.rent was uſually paid. Cowell,. edit. 1727. 


Terra, 


| 


- 
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Terra, In all the ſurveys of tenure in domeſday regi/ter, 
is always taken for arable land, and always fo diſtin- 
guiſhed from the Sylva, Pratum, &c. See Kennet's Gleſ- 
ſary in Terra. 

Terra affirmata, Land let to farm, 

Terra culta, Land that is tilled, or manured ; and 
' fella incuita, the contrary, where there is mention of 
terra culta, and terra inculta, Mong. Angl. 1 Par. fol. 

00. b. 

, Terra debilis, Weak or barren land. Ing. 22 
- Ki | 
Terra dominica vel indominicata, The demeſne land 

of a manor. Cowell, edit. 1727. 

Terra ercultabilis, Land that may be tilled or plow- 
ed. Men. Avgl. -par. 1. f. 426. 

Terra ertendenda, 1s a writ direQed to the eſcheator, 
&c. willing him to enquire and find out the true yearly 
value of any land, &c. by the oath of twelve men, and 
to certify the extent into the chancery, &c. Reg. of 
Writs, fol. 293- 

Terra frulca, Freſh-land, or ſuch as hath not been 
lately plowed; likewiſe written terra friſce. Aon, 4ng. 2. 


F.. fo 327 
a hydata, Was land ſubject to the payment ol 
Hydage, and the contrary was terra 1m bydata. vel- 


en, 
Terra lucrabilis, Land that may be gained from the 
ſea, or incloſed out of a waſte, to a particular uſe. Aon. 
nel. 1 Par. f. 400. 
2 Terra com To the beginning of 7. 3. ſuch 
land in Erg/and as had been lately held by ſome noble 
Norman, who by adhering to the French King, or Dau- 
phin, had forfeited his eftate in this kingdom, which by 
this means became an eſcheat to the crown, was called 
Terra Normannorum, and reftored, or otherwiſe diſpoſed 
at the King's pleaſure. Paroch, Antiq. p. 197. - 
Terra nova, Is land newly aflarted and converted 
from wood ground to arable, wel terra noviter conce{ſa. 
Spelm. y : | 
rura +* cc Putur + 
gu Fatutoſa, Gravelly or ſandy ground. J1zgq. 10 
4.8.4 
Tra beſtita, Is uſed in old charters for land ſown 
with corn. Cowell, edit. 1727. ' 
Terra wainabilis, Tillable land. 
Terra warennata, 
warren. Rot. Parl. 21 Ed. 1. 
Terrae bolcales, Woody lands. ng. 2. par. 8 Car. 1. 
VE : 
" Terrae teſtamentales, Lands that were held free 
from feodal ſervices, in allodio, in ſocagio, deſcendible to 
all the ſons, and therefore called Gavel-4ind, were deviſe- 
able by will, and thereupon called Terre te/tamentales, 
as the Thane who polleſſed them was ſaid to be te/famento 
dignus. See Sir Henry Spelman of Feuds, cap. 5. 
Cerrage, (Terragium,) Edward the third granted to 


14. ib, 


John of Gaunt, and Blaunch his wife, for their lives, guod 


font quieti de thelonio, paſſagio, ſoccagio, laſlagio, tallageo, ca- 
ruagio, Priſcagio, pickagio & terragio, 
an oe 4 Prodarice. viz. Boons of ploughing, reap- 
ing, &c. and *perhaps from all land taxes, or from mo- 


ney paid for digging and breaking the earth in fairs and 


markets. Cowell, edit, 1727, 


Terrar, (Terrarium vel catal-gus terrarum, Is a book 


or roll, wherein the ſeveral lands either of a fingle per- 
ſon, or of a town are deſcribed, 


72. cap. 17. In the exchequer there is a terrar of all 
= ke lands in England made about 11 £, 3. Cowell, 

Ag eIYg 
——— - ris, A land holder, or one who poſlefſes many 
farms. Cowell, edit. 1727. = 

Terrarius caenshialis, An officer in religious houſes, 
whoſe duty perhaps was to keep a terrier of all their 
eſtates, or to have their lands exaRly ſurveyed and regi- 
fired. Hift. Dunelm”. | 


Terre-tenant, or tertenant, (Terre tenens,) Is he | 


who has the actual poſſeſſion of the land, which we 
otherwiſe _ the occupation, 39 El. 7, For example, 
Ver, IL, | 


— 


Land that has the liberty of free] p 


which ſeems to be 


containing the quantity 
of acres, boundaries, tenants names, and ſuch like. 18 


T2.<W+Þ 

A lord of a manor hath a freeholder who letteth out b;3 
freehold to another to be occupied, this occupier (having 
the actual poſleſſion) is called Terre tenant. Wet. Symbol, 
part 2. tit. #ines, ſect, I 37. Creme, Far. fel. I94. Brit- 
ton, cap, 29. Perkin's Feoffments 231. 
Terris bonis «& catallis rehabendis poſt purgatio: 
nem, Is a writ that lies for a clerk, to recover his lands, 
goods or chattels, formerly ſeiſed, after he hath cleared 
himſelf of that felony, upon ſuſpicion whereof he was 
formerly convicted, and delivered to his ordinary to be 
purged. Reg. Orig. fel. 68. 

erris & catallis tentis ultra 
Is a writ judicial, for the reſtoring of 
debtor that is diſtrained above the 
Th, Joe fol. 38. 

_ Terris liberandis, Is a writ that lies for a man con- 
victed by attaint, to bring the record and proceſs before 
the King, and to take a fine for his impriſonment, to 
deliver him his lands and tenements again, and to releaſe 
him of the /irip and waj?. Reg. Orig. fil. 232. It 
is alſo a writ for the delivery of lands to the heir after 
homage and relief performed. bid. fol. 293. Or up- 
on ſecurity taken that he ſhall perform them. big. fel. 
313. 
Certian, A meaſure containing fourſcore and four 
gallons, mentioned in the ſtatutes 1 Rich. 3. cap. 13. 
2 Hen. 6. cap. 11, So called becauſe it is the third part 
of a tun. A tierce of Wine, Cowel), edit. 1727. 

Teſt, As to bring one to the teſte, is to bring him to 
a trial and examination, &c. By the aCt of King Ch. 2, 
commonly called the Tz/-a#, all officers, civil and mili- 
tary, are to take the oaths.and teſt; and if they negle& 
it, and execute any office within the words of that fta- 
tute, being legally convifted thereof upon information, 
preſentment, or inditment, in any of the courts at //ejt- 
min/ter, or at the aflizes, they ſhall forfeit 500 /. to be 
recovered by him who will ſue for the ſame by aQtion of 
debt, &c. 25 Car. 2. c. 2. 

Teſta de Nevil, An an:ient and authentick record 
in the cuſtody of the King's remembrancer in the Exche- 
quer, ſaid to be compiled by Fohn de Nevill a juſtice 
itinerant in the 18th and 24th of Z. 3. containing an 
account of all lands held in grand or petty ſerjeanty, with 
fees and eſcheats to the King, O&c, eſpecially within the 
county of Hereford, See Nicholſon's Engliſh Library, P. 3. 


devitum levatum, 
lands or goods to a 
quantity of the debt, 


10%; 

Teſtament, (Tzfamentum,) Is thus defined by Plow- 
den, Teſtamentum eſt teſtatio mentis, a teſtament is a witneſs 
of the mind : But Aulus Gellius, lib. 6. cap. 12. denies it 
to be a compound word, and faith, It is verbum ſimplex, 
as Calceamentum, Paludamentum, &c. And therefore it 
may be thus better defined, Te/ftamentum eft ultime volun- 
tatis juſfta ſententia, de eo quod quis poſi martem ſuam fieri 
vult, &c, Of te/taments there are two ſorts, viz. a le/ta- 
ment in writing, and a te/lament in words, which is called 
a Nuncupative teſtament, which is, when a man being 
ſick, and for fear, lelt death, want of memory, or 
ſpeech, ſhould come ſo ſuddenly upon him, that he ſhould 
be prevented if he ſtaid the writing of his te//ament, de- 
fires his neighbours and friends to bear witneſs of his laſt 
will, and then declares the ſame before them by words, 
which after his deceaſe is proved by witnefles, and put 
in writing by the ordinary, and then ſtands in as good 
force as if it had at the fuſt, in the life ef the teſtator, 
been put in writing, except only for lands, which are 
deviſeable but by a te/fament put in writing in the life 
of the teſtator. Sec Co. on Lit. lib. 2, 6, 10. /. 167. 
Plawd. fol. 541. Paramore and Furdicy's caſe, Co. 6 Rep. 
Marguiſs of Winchefter's caſe. Teflament was anciently 
uſed (according to Spelman) pro ſcripte, charta vel inſiru- 
mento, quo pradierum rerumve aharum tranſattiones perficiun- 
tur, fic dictum quod de va re vel teſtimonium ferret wel teſ- 
tium nomina contineret.———S81 guis contra hec mee autherita- 
tis teſtamentum aligued machingrs 1mpedimentum prefumpſit. 
Charta Croylandiz ab /Ethelbaldo Rege. Anno Do- 


rents, | 
0 Teſtatoz, (Lat.) He that makes a teſtament. See 


Swinburn of Wills and Teftaments, And eſpecially ſee a 
8Q diſlertation 


YH» 8 


difſertation of the probate of wills or teſtaments by the 
learned Sir Henry Spelman among his late remains, pag. 
127; Cowell, edit. 1727. by 

Tefſtatum, 1s a writ in perſonal ations, as if the de- 
fendant cannot be arreſted upon a capas in the county 
where the action is laid, but is returned 192 eff nventus 
by the ſheriff: This writ ſhall be ſent out into any other 
county, where ſuch perſon is thought to have wherewith 
to ſatisfy: And this is termed a t-/tatum, becauſe the ſhe- 
riff hath formerly z-/zifed that the defendant was not to 
be found in his bailiwick. See Kitchin's Return of Writs, 
fal. 287.. | 

Teſte, Is a word commonly uſed in the laft part of 
every writ, wherein the date is contained, which begins 
with theſe words, Te/fe me ipſo, &c. if it be an origt- 
nal writ ; or if judical, Te/te Roberto Raymond mulite, or 
Roberto Eyre-milite, according to the court whence it if- 
ſues, Yet we read in Glanvill, lib. x. cap. 6. & 13. and 
lib, 2, cap. 4. The laſt clauſe of an original wit to be 
Tefte Radulphy de Glanvil'a apud Clarendin, &c. and di- 
vers times in the Regiſter of Writs, Teſte cuftode Angle, 
as namely in the title Prohibition, f. 42. and Confulta- 
tion, f. 54. See 20 Vin. Abr. 262—260., 

eftimonial, (mentioned in ſtat. 39 £1. cap. 17.) 
Is a certificate under the hand of a juſtice of peace, teſ- 
tifying the time and place when and where a ſoldier or 
mariner landed, and the place of his dwelling and birth, 
unto which he is to paſs, or ſuch like. 3 [n/t. f. 85. 

Teſton, or Teſtoon, (2 & 3 Ed. 6. cap. 17.) 
ſort of money, which, among the French, did bear the 
value of 18 denar., But in Henry the Eight's time be- 
ing made of braſs, lightly gilt with ilver, it was redu- 
ced to 124. and in the beginning of Edward the Sixth 
to 9d. and afterwards to 64, For the fabrication and 
value of t-/ftoons, ſee Lownds's Eſſay upon Coms, p. 22. | 

Tettus, Is mentioned in ſeveral authors, to ſignify 
the New Teftament, It was written in golden letters, 
and carefully preſerved in the churches. Cowell, edit. 1727, 

Texus Roffenſis, An ancient manuſcript contain- 
ing many of the Saxon laws, and the rights, cuſtoms, 
tenures, &c, of the church of Rochefter, drawn up by 
Ernulph biſhop of that ſee from 1114 to 1124. Cowell, 
edit. 1727. | 

Thames, Perſons navigating boats on the river 
Thames, committing theſt, how puniſhed, 2 Geo. 3. 
\ cap, 28, 

'Thanage of the king, (Thanagium Regts,) Signi- 
fied a certain part of the King's land or property, where- 
of the ruler or governor was called Thane, Cowell, edit. 
I727. 

Thane, (From the Sax. Thenian, mini/trare,) Was 
the title of thoſe who attended the Englih Saxon Kings 
in their courts, and who held their lands immediately of 
thoſe Kings, and therefore in Domeſday, they were pro- 
miſcuouſly called thaint & ſerutentes Regs, though not 
long after the conqueſt the word was diſuſed, and in- 


ſtead thereof, thoſe men were called Barones Regis, who | 


as to their dignity, were inferior to Earls, and took place 
. next after Biſhops, Abbots, Barons and Knights. "There 
were alſo thaini minores, and thoſe were likewiſe called 
barons: They were lords of manors and had a particu- 
lar juriſdiction within their limits, and over their own 
tenants in their courts, which to this day are called court- 
barons : But the word ſignifies ſometimes a nobleman, 
ſometimes a freeman, ſometimes a magiſtrate, but more 
properly an officer or miniſter of the King. Edward 
King grete mine Biſceops, and mine Eorles, and all mine 
Thegnes on that ſhiren, wher mine Preſtes in Paulus 
miniſter hahband land. Charta Edw. Conf. Pat. 18 H. 
6. m. 9. per Inſpe. Lamb. in his Expoſition of Saxon 
words, verb. Thanus, And Skene de verbor. fignif. ſaith, 
That it is a name of dignity, equal with the fon of an 
ear], This appellation was in uſe among us after the 
Norman conqueſt, as appears by Domeſday, and by a cer- 
tain writ of William the Firſt: Willielmus Rex ſalutat 
Hermannum epiſcopum, & Stewinum, & Britwi, & omnes 
'Thanos meos in Dorſeſtrenſi pago amicabiliter. MS. de 
Abbatſbury. Camden ſays, They were enobled only by 

the office which they adminiſtred. Thanius Regis is taken 


0:40: 1 
for a baron. 1 Inf. fl. 5, 1. And in Domeſday 
tenens, qut oft caput manerii, See Mills, de Nobilitate, 
fel. 132, The Saxon Thane was fo called from Theniar, 
ſervice; and in Latin dinifter a miniſtrandsy, So that a_ 
Thane at firſt (in like manner as an earl) was not -pro- 
perly a title of dignity, but of ſervice, But according 
to the degrees of ſervice, ſome of greater eſtimation, 
ſome of leſs: So thoſe that ſerved the King in places of 
eminency, either in court, or commonwealth, were cal- 
led Tham pnajorts and Thani Regis. Thoſe that ſerved un- 
der them as they did under the King were called Thani 
minores, or the leſſer Thanes. Cowell, edit. 1727, See 
Spelman of Feuds, cap. 7. 

Thane-Lands, Such /and; as were granted by char- 
ter of the Saxon Kings to their Thanes with all immuni- 
ties, except the threefold neceflity of expedition, repair 
of caſtles, and mending of bridges. Cowell, edit. 1727. 

Thalcia, Was a certain ſum of tributary money, 
impoſed by the Romans on the Britons and their lands, 
and paid every year; which payment continued under 
ſeveral reigns of the Saxon, Daniſh and Norman Kings ; © 
tor the word is mentioned in the laws of ZH. 1. c. 58. 

Thetlt, (Purtum, ) Is an unlawful felonious taking away 
of another man's moveable and perſonal goods, againſt 
the owner's will, with an intent to ſteal them ; and this 
is divided into theft ſimply ſo called, and petit theft, 
whereof the one is of goods above the value of twelve 
pence, and is felony ; the other under that value, and is 
no felony, but called petir larceny, See Larceny and 
Felony. Th-/? from the perſon, or in the preſence of 
the owner, is properly called robbery. JV/e/t. Symbol. part. 
2, tit. Indiftment, ſetft. 58, 59, bo. 

Theft:Bote, (From the Sax. Theof, 7. e. Furtum, and 
Bote, Compenſatio,) Is the receiving of a man's goods 
again from a thief, after ſtolen, or other amends not to 
proſecute the felon, and to the intent the thief may eſ- 
cape; which is an offence puniſhable with fine and im- 
priſonment, &c. H. P.C. 130 

Thelonium, or Bzeve eflendi quieti de Thelonio; 
Is a writ lying for the citizens of any city, or burgeſles 
of any town, that have a charter or .preſcription to free 
them from ll, againſt the officers of any town or mar- 
ket, who would conſtrain them to pay toll of their 
merchandize contrary to their ſaid grant or preſcription. 
F.N. B. fil. 226. 

Thelonmannus, The toll-man or officer who re- 
ceived the toll, Cowell, edit. 1727. 

 Thelonio rationabili habendo pro dominis haben- 
tibus dominica Regis ad firmam, 1s a writ that lies 
for him that hath of the King's demeſne in fee-farm, to 
recover reaſonable toll of the King's tenants there, if 
his demeſne hath been accuſtomed to be tolled., Reg. 
Orig. fol. 87. 

Themmagium, A Cuty or acknowledgment paid by 
inferior tenants in reſpe& of theme or team. Cowell, 
edit. 1727, | 

Thenicium, Thenici: agrorum, i, e. Arborum creſcen- 
tium circa agros pro clauſura eorum, vulgarly called hedge- 
rows or dike-rows, Lindw. Cowell, edit. 1727. 

Theoden, In the degrees or diſtintions of perſons 
among the Saxos, the earl or prime lord was called 
thane, and the King's thane; and the huſbandman or in- 
ferior tenant was called theoden, or under thane. See 
Thane. | 

Theowes, The boundmen among our Saxons were cal- 
led theowes and efnes, who were not counted members 
of the commonwealth, but parcels of their maſters goods 
and ſubſtance. Spelman of Feuds, cap. 5. | 

Theſaurus, Was ſometimes taken in old charters for 
thejaurarium, the treaſury z and Domeſday regiſter, when 
m_ at W/inch:/ter, was often called Liber theſauri. Cowell, 
edit. 1727, 

Thethinga, A tithing, Thethingmannus, a tithing- 
man. 44. 1b, 

Thief-taker. See Felony. 

Thingus, (Thanus,) A nobleman, a knight, or free- 
man. Cromp. Fur. fol. 197. 


Tvirdbozww, Is uſed for a conſtable, in tat. 28. H. 


8, c. 10, and Lambard's Duty of Con/tables, page. 6. and 
| ſeems 
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ſeems to be corruptly uſed for the Saxon Freoborog, inge- 
nuus fidejuſſor. Cowell, edit. 1727. 


hirdings, The third part of the corn or grain 
rowing on the ground at the tenant's death, due to the 
ford for a heriot within a certain manor, and lands be- 
"= 2 = manor of Turfat in the county of Here- 
ord, . Ib, | 
- Third Light awn-hinde, (Trium nom Heſpes,) By 
the laws of St. Edward, (cap de Hoſpitibus } If any gueſt 
lay a third night in an inn, he was accounted a domeſtick, 
and his hoſt was anſwerable for what offence he ſhould 
commit. Forman night, uncuth, twa night  gueſte, third 
night awhind, that is, the firſt night a ſtranger, the ſecond 
night a gueſt, the third night @ domeſiick. Braft. lib. 3. 
tract. 2. Cap, 10. num. 2. writes hogenhine for agen- 
hine. 

Third-penny. See Denarins tertius Comitatus, 

Thilkle-take, It was a cuſtom within the manor of 
Halton, in the county palatine of Che/ter, that if in driv- 
ing beaſts over the common, the driver permits them to 
graze or take but a thiſtle, he ſhall pay a half-penny a 
beaſt to the lord of the fee. And at Fiſterton in Notting- 
hamſhire, by ancient cuſtom, if a native or a cottager 
killed a ſwine above a year old, he paid to the lord a 
penny, which purchaſe of leave to kill a hog was alſo 
called thi/tle-take. Reg. Priorat. de Thurgarton. Cowell, 
edit. 1727. : 

Thakes, Fiſh with broken bellies, 22 E. 4. cap. 2. 
which by the ſaid ſtatute are not to be mixed or packed 
with zale-fiſh. 

Thozp, Thrph, Trop, Either in the beginning or end 
of names of places, ſignifies a ſtreet or village, as Alde- 
firop : From the Sax. Thorp, villa, vicus. 

hzade of Con, (Trava bladi, from the Saxon Threav, 
i. e. a bundle, or the Britiſh drefa, i. e. twenty-four) In 
moſt parts of England conſiſts of twenty-four ſheaves, or 
four ſhocks, ſix ſheaves to every ſhock, 2 H. 6. cap. 2. 
yet in ſome counties they reckon but twelve. ſheaves 
to the thrave. King Atbel/tan, anno 923, gave by his 
charter to St. Jobn of Beverlys church, four thraves 
of corn from every plough-land in the Zaft Riding of 
Yorkſhire. Cowell, edit. 1727. 

Thread, Thread, outneal, to what duties liable on 
importation, 4 I/ill. & MM. c. 5. Siſters thread exempt 
from the two third ſubſidies, 7 Ann. c. 7. 

Thiengus. See Dyenches, Qua vero non erant ad- 
buc tempore Regis Wrillielmi milites in Anglia, ſed Threnges, 
precapit Rex ut de eis milites fierent ad defendendam terram, 
fecit autem Lanfrancus Threngos ſuos milites, &c, Som- 
ner's Gavelk. pag. 123, 210. They were vaſlals, but 
not of the loweſt degree of thoſe who held lands of 
the chief lord ; the name was impoſed by the conqueror 
for when one Edward Sharnbourn of Norfolk, and others, 
were ejected out of their lands, they complained to the 
Conqueror, inſtfting that they were always on his fide, 
and never oppoſed him, which upon enquiry he found to 
be true, and therefore he commanded that they ſhould 
be reſtored to their lands, and for ever after be called 
drenches. Spelm.. I 

Thaimla, (From the Saxon Thrim, which fignihes 
three, Was an old piece of money of three ſhillings, ac- 
cording to Lambard, or rather, (as Selden thinks) the 
third part of a ſhilling, Titles of Honour, f, 604. See 
Weregeld, It was certainly but a groat, or the third 
part of 4 ſhilling. Cowell, edit. 1727. 

- Thrithing, (Thrithingum,) In the ſtatute of Merton, 
gnifies a court which conſiſts of three or four hundreds. 
Co. 2 Inft. f. 99. | 

Thwwers and thwing Silk. See Silks, 

Thuanus, The ſole printing thereof granted to Sa- 
muel Buckley, 7 Geo. 2. Cc. 24. (Et 4 
_ Thide-Weald, A woodward, or one who looks after 
the woods, 

Thumelum, Signifies a thumb: It is mentioned in 
Leg. Ine, cap. 55. apud Brompton Wars 35 

Thwertnick,” A Saxon word, which in ſome old wri- 
ters is taken for the cuſtom of giving entertainments to 


the ſheriff, &c. for three nights, Rot. 11 & 12 Ric. 2. 


0: 2: M 
| Tick and ticking, To what duties liable on iutporta- 
tion, 4 Will & Md. & 5. [. 2. 

Titdeſmen, Are certain officers that belong to the 
cuſtom-houſe, and are appointed to-watch or attend upon 
ſhips, till the cuſtom of the freight be paid; and they are 
ſo called, becauſe they go aboard the ſhips at their arri- 
- in the mouth of the Thames, and come up with the 
tae, 

Tierce, (Fr. Tizrs, i. e. a third or third part) A 
meaſure of liquid things, as wine, oil, &c. containing 
the third part of a pipe, or forty-two gallons. Stat. 32, 
A884; | 

Tigh, (Sax. Teage,) A cloſe or encloſure, a croft ; 
which word tigh is ſtill uſed in Kent, in the ſame ſenſe, 
Cowell, edit. 1727, | 

Tithla, An accuſation : From the Sax. Thytla, accu- 
Jatio : It is often mentioned in the laws of Canutus, and 
Hen. 1. 14. ib. 


Tiles, The earth for tiles is to be digged and caſt up 


before the firſt of November yearly, and to be ſtirred and 


turned before the firſt of February following, and be 
wrought before the fiſt of March: And every common 
tile muſt be in length ten inches and a half, in breadth ſix 
inches and a quarter, and thickneſs an inch and a half a 


quarter ; roof tiles are to be thirteen inches in length, 


and of the ſame thickneſs as the common tiles, &c. And 
if any perſon put to ſale any tiles contrary hereto, they 
{hall forfeit double value, and be fined. Stat. 17 Ed. 4. 
cap. 4. By a Jate ſtatute, pan-tiles muſt be thirteen 
inches and a half long, nine inches and a half broad, and 
half an inch thick, &c, And the penalty for making 
faulty bricks and tiles is 205. for every thouſand ſo made. 
Stat, 12 Geo. 1. c 35. See Paidks. 

Tllage, (Agricultura,) Is of great account in law, as 
being very profitable to the commonwealth; and there- 
fore arable land hath the preference betore meadows, paſ- 
tures, and all other ground whatſoever : And ſo careful 
is our law. to preſerve it, that a bond or condition to re- 
reſtrain tillage, or ſowing of lands, &c. is void. 1t 
Rep. 53- There are divers ancient ſtatutes for encou- 
ragement of tillage and. huſbandry, as the 4 FH, 7. 
25 H. 8. 33 1.8. 5 & 35 Eliz, 21 Jac 1. 15. 
Gar. 2. + + | 

Tilting. Where one kills another in fighting at tilt- 
ing by the king's command, the accident is excuſable ; 
But if it be by tilting without the command of the King, 
or by parrying with naked ſwords, covered with buttons 
at the points, &c. which cannot be uſed without mani- 
feſt hazard of life, it will be felony of manſlaughter. 
H.-P.,G 31: -: | | 

Timber, Burning of frames of timber prepared for 
building of houſes, 37 H. 8. c. 6. 

And the cutting up, barking or deſtroying timber, 
how puniſhed. 1 Geo. 1. /?. 2. cap. 48. 6 Geo. x 
cap. 16. | | 

Oak timber (except for building) to be felled in Aprz, 
May and Fune, 1 Fac. 1. c. 22. f. 20. oF: 

Oak bark not to be regrated, 1 Fac. 1. cap. 22. 
ett. 19. 

Timber or boards, not to be imported but in Engii/þ 
ſhipping, &c. 12 Car. 2. cap. 18. ſet. 8. i ott 
The importation of fir timber and deal boards, from 
the Netherlands or Germany prohibited. 13 & 14 Car. 2 


| cap, 11. ſet. 23. permitted from Germany, 6 Geo. 1. 


cap. 15. 


Deal timber, or other timber boards imported to what | 


duties liable, 2 J/. & M. eff. 2. cap. 4. fe 8. 
With the conſent of lords and tenants, common may 


be incloſed for planting timber, 29 Geo. 2. c. 36. 


Stat. 6 Geo. 3. c. 36. (Intituled, An a& for encou- 
raging the cultivation, and fot the better preſervation of 
trees, roots, plants ang ſhrubs, ' Sea, x. Whereas di- 
vers perſons, have, of late years, wilfully and maliciouſly 
cut down, barked, or otherwiſe deſtroyed, timber-trees, 
and trees ſtanding for, and likely to become timber, 
growing as well in the ſeveral foreſts, chaſes, and other 
open grounds, as in the woods, and plantations, and in- 
cloſed grounds, within this kingdom ; to the great _ 
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triment of the owners of ſuch trees, and to the diſcou- 
ragement of planting in general, ſo beneficial to Great 
Britain : And whereas the diſpoſition of nurſery men to 
improvements in planting and gardening, through Great 
Britain, is alſo of great uſe to the publick; and many 
nurſery men, gardeners, and others, have collected and 
cultivated, at great expence, roots, ſhrubs and plants, of 
every country, and imported, cultivated, and exported 
great quantities thereof, and do thereby ſupport them- 
ſelves and many others of his majeſty's ſubjects : And 
whereas many evil diſpoſed perſons, well knowing the 
value of ſuch roots, ſhrubs, and plants, have, of Jate 
years, frequently entered into nurſeries, gardens, and 
other incloſed grounds in general, and of the nurſery men 
and gardeners in particular, and have dug up, taken or 
carried away, out of ſuch nurſeries, gardens, and grounds, 
roots, ſhrubs, and plants, and likewiſe deſtroyed others 


on the ſpot, to a very conſiderable value: Be it therefore 


enacted, &c. That from and after the 2d of June 17066, 
all and every perſon and perſons who ſhall in the night- 
time lop, top, cut down, break, throw down, ba:k, burn, 
or otherwiſe ſpoil or deſtroy, or carry away, any oak, 
beach, aſh, elm, fir, cheſnut, or aſp, timber-tree, or other 
tree or trees ftanding for timber, or likely to become 
timber, without the conſent of the owner or owners 
thereof firſt had and obtained ; or ſhall, in the night- 
time, pluck up, dig up, break, ſpoil or deſtroy, or carry 
away, any root, ſhrub, or plant, roots, ſhrubs, or plants, 
of the value of five ſhillings, and which ſhall be growing, 
ſtanding, or being in the garden ground, nurſery ground, 


ſoever ; ſhall be deemed and conſtrued to be guilty of fe- 


lony ; and every ſuch perſon or perſons ſhall be ſubject 
and liable to the like pains and penalties as in caſes of fe- 
lony ; and the court, by and before whom ſuch perſon 
or perſons ſhall be tried, ſhall, and hereby have an au- 
thority to tranſport ſuch perſon or perſons, for the ſpace 
of ſeven years, to any of his majeſty's plantations in 
America, in like manner as other felons are direed to be 
tranſported by the laws and ſtatutes of this realm: And 
all and 'every perſon and perſons who ſhall be wilfully 
aiding, abetting, or aſſiſting, in ſuch cutting down, break- 
ing, throwing down, barking, burning, or otherwiſe 
ſpoiling or deftroying, or carrying away any ſuch oak, 
beach, aſh, elm, fir, cheſnut, or aſp, timber-tree or other 
tree or trees ſtanding for timber, or like to become timber, 
as aforeſaid ; or in ſuch plucking up, digging up, cut- 
ting, breaking, ſpoiling, or deſtroying, or carrying away 
ſuch root, ſhrub, or plant, roots, ſhrubs, or plants as 
aforeſaid, of the value aforeſaid, or who ſhall buy or re- 
ceive ſuch root, ſhrub, or plant, roots, ſhrubs, or plants, 
.of the value aforeſaid, knowing the ſame to be ftolen, 
ſhall be liable to the ſame puniſhment, as if he, ſhe or they 
had ftolen the ſame; any law to.the contrary in any wiſe 
notwithſtanding. 

By ſtat. 6. Geo. 3. c. 48. (Intituled, An a@ for the 
better preſervation of timber-trees, and of woods and un- 
der-woods ; and for the further preſervation of roots, 
ſhrubs and plants,) It is enated, (Se#, 1.) That from 
and after 24 June 1766, every perfon convicted of da- 
maging, deſtroying, or carrying away any timber-tree 
or trees, or trees likely to become timber, without con- 
ſent of the owner, &c. ſhall forfeit for the firſt offence 
not exceeding 20/, with the charges attending; and on 
non-payment, are to be committed for not more than 12, 
not leſs than 6 months; for the ſecond offence, a ſum 
not exceeding 30 /. and on non-payment, are to be com- 
mitted for not more then 1B, not leſs than 12 months ; 
and for the third offence are to be tranſported for 7 

ars. = 
828. 2. All oak, beech, cheſnut, 'wallnut, aſh, elm, 
cedar, fir, aſp, lime, ſyoamore,, and birch trees, ſhall he 
deemed and taken to be 'timber-trees within the true 
meaning -and proviſion of this a&. 

$282. 3. Perſons conviCted of plucking up, ſpoiling, or 
taking away, any root, ſhrub, or plant out of private cul- 
tivated ground, ſhall forfeit-for the firſt offence, any ſum 


Not-exceeding 40's. with 'the:charges; for 'the 'ſecond of- | 


fence a ſum not exceeding 5 /, with the charges; and 
2 " 


| the peace-for 
| y-ar of the reign of his Majeſty King George the third, for 


or other incloſed ground, of any perſon or perſons whom- | 
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for the third offence are to be tranſported for ſeven 
years, 


Sect. 4. Power given to juſtices of the peace to put this 
act in execution, B 

Sea, 5, Where the reſpeQive forfeitures ſhall not be 
paid down on conviction, the offenders may be commit. 
ted to hard labour; for the firſt offence one month, and 
to be once whipped ; and for the ſecond offence. for three 
months, and to be thrice whipped. 

Sect. 6. Perſons hindering, or attempting to' prevent 
ſeizing offenders, forfeit 10/. to the perſon conviRting 
them; and if not paid down, to be committed to hard la- 
bour, not exceeding ſix months. 

Sect. 75. One half of the forteitures to the informer, 
and the other half to the perſon aggrieved. 

Sef. 8. The conviction and convittions of all and 
every offender and offenders againſt this a, ſhall be cer- 
titted by the juſtice or juſtices of the peace before whom 
the ſame ſha}l be made, to the next general quarter-ſeſ- 
ions of the peace, to be filed among{t the records of the 
ſaid ſeſſions; and that ſuch conviction ſhall be fairly writ- 
ten on parchment or paper in the following form of 
words (as the caſe ſhall happen) or in any other form of 
words to the like effe ; that is to ſay, 


it remembered, That on the — day 
| in the year A. B. was upon 
the complaint of C. D. convidted before one of the juſtices of 
in purſuance of an at paſſed in the ſixth 


To wit. BE 
0 


— &s the caſe ſhall be. 
Grven under = hand and ſeal the day and year above 


written. 


Which ſaid convition ſhall be good and effeual in 
law to all intents and purpoſes ; and ſhall not be quaſh- 
ed, ſet aſide, or adjudged void or inſufficient, for want of 
any form of words whatſoever ; nor be liable to be re- 
moved by certiorari into his majeſty's court of King's 
bench, but ſhall be deemed and taken to be final to all 
intents and purpoſes whatſoever. 

Timberlode, A ſervice ſo called, by which the tenant 
was to Carry timber felled from the woods to the lord's 
houfe. It is mentioned in Thorn's Chronicle. Cowell, 
edit. 1727, | 

Time and Place, Are to be ſet forth with certainty in 
a declaration ; but time may be only a circumſtance 
when a thing was done, and not to be made part of the 
iflue, &c. 5 Md. 286. It has been held, that an impoſ- 
ſible time is no time; and where a day or time is appoint- 
ed for the payment of money, and there is no ſuch day, 
the money may be due preſently. Heb. 189. 5 Rep. 22. 
If no certain time is implied by law for the doing any 
thing, and there is no time agreed upon by the parties, 
then the law doth allow a convenient time to the part 
for the doing thereof, z. e. as much as ſhall be adjudged 
reaſonable, without prejudice to the doer of it, 2 Lil. 
Abr. 572. In ſome caſes one hath time during his life 
for the performance of a thing agreed, if he be not haften- 
ed to do it by requeſt of the party for whom it is to be 
done ; but if in ſuch caſe he be haſtened by requeſt, he is 
obliged to do it in convenient time, after ſuch requeſt 
made. i, 22 Car. 1. B. R. Time taken generally 
hath aJſo its time : And what is done in time of peace, 
the law doth more countenance than in time of war; 


| in Cafe of bar of an entry, or claim by fine, and of de- 


ſcents, &c, 1 1n/l, 246. 10 Rep. 82, 4 Shep, Abr. 6. 
See 20 Vin. Abr. 266—277. ICY 


Tinel 'le Koy, (#-.) 1s uſed for the king's hall, 


| wherein his 'ſervants were uſed to dine and ſup. Stat. 


13 R, 2. cap. 3. : . 

Tineman, or Tienman, Was a petty officer in the 
foreſt, who had the noQturnal care of vert and veniſon, 
and other iſervile employments. Conflitut. Foreſts Canutt 
Regis, cap. 4. TIED 

inkermen, Thofe fiſhermen who deſtroyed the young 
'fry on the river Thames, 'by 'nets and unlawful engines, 
till ſupprefſled by the mayor and citizens of Londow, Of 


which, ſee Stawe's Survey of London, þ. 18. 
| 2 y of 4 Tinct, 


t 1 T 


Tinet, ,"(tinettum,) Bruſh wood and thorts to tnake | 


and repair hedges; Cowell, edit. 1727. 

Tinpenny, A cuſtomary tribute paid to the t/thing- 
man, to ſupport the trouble and charge of his office, 
Cowell, edit. 1727. | | 

Tipſtaf, Is one of the warden of the Fleet's men, 
that attend the King's courts with a painted /aff, for 
the taking ſuch into cuſtody as are committed by the 
court, and to attend ſuch priſoners as go at large by li- 
cence : theſe are otherwiſe called Baftons. Stat. 1 R. 2, 
c. 12. and 5 Eliz. c. 23. They alſo are called Tip-ftaves, 
that attend the judges with a kind of rod 7zipt with filver, 
and take into their charge all priſoners either commit- 
ted or turned over at the Judges chamber. Cowell, 
edit. 1727, 

Tithes, (Decime, from the Sax. Teetha, i. e. tenth,) 
In ſome of our law books are briefly defined to be an ec- 
cleſiaſtical inheritance, or property in the church, colla- 
teral to the eſtate of the lands thereof : But in others 
they are more fully defined to be a certain part of the 
fruit, or lawful increaſe of the earth, beaſts, men's la- 
| bours, which in moſt places, and of moſt things, is the 
tenth part, which by the law, hath been given to the 
miniſters of the goſpel, in recompence of their attend- 
ing their office. 11 Co. Rep. 13. Dyer 84. 

Biſhop Barlow, Selden, father Paul, and others have 
obſerved, that neither tithes nor eccleſiaſtical benefices, 
(which are correlative in their nature) where ever heard 
of for many ages in the Chriſtian church, or pretended to 
be due to the Chriſtian prieſthood ; and, as that biſhop 
affirms, no mention is made of tithes in the grand codex of 
canons, ending in the year 451, which, next to the bible, 
is the moſt authentick book in the world ; and that it 
thereby appears, during all that time, both churches and 
churchmen were maintained by free gifts and oblations 
only. Barlow's Remains, þ. 169. Selden of Tithes 82. 
dee Watſon's Cimpleat Incumbent, p. 3, 4, &c. 

And Mr, Selden has ſhewn us, that tithes were not 
introduced here in England, till towards the end of the 
eighth Century, z. e. about the year 786, when pariſhes 
and eccleſiaſtical benefices came to be ſettled, for, as is 
ſaid, tithes and eccleſiaſtical benefices being correlative, the 
one could not exiſt without the other ; for whenever any 
ecclefiaſtical perſon had any portion of tithes granted to 
him out of certain lands, this naturally conſtituted the 
 benefice; the granting of the tithes of ſuch a manor 
or pariſh, being in faCt, a grant of the. benefice ; as a 
. grant of the benefice did imply a grant of the tithes : 
And thus the relation between patrons and incumbents 
was analogous to that of lord and tenant by the feudal 
law. Seldon of Tithes 86, &c. 

About the year 794, Offa, King of Mercaa, (the moſt 

potent of all the Saxon Kings of his time in this iſland, ) 
made a law, whereby he gave unto the church the tithes 
of all his kingdom, which the hiſtorians tell us was done 
to'expiate for the death of Ethelbert, King of the Za/? 
Angels, who in the year preceding he had cauſed baſely 
to be murdered. But that tithes were before paid in 
England by way of offerings, according to the ancient 
uſage and decrees of the church, appears from the canons 
of Egbert, archbiſhop of York, about the yr 750. And 
from an epiſtle of Boniface, archbiſhop of Wentz, which 
he wrote to Cuthbert, archbiſhop of Canterbury about the 
fame time; and from the ſeventeenth canon of the ge- 
neral council held for the whole kingdom at Chalcuth, 
in the year 787. But this law of Ofa, was that which 
firſt gaye the church a civil right in them in this land, 
by way of property and inheritance, and enable the clergy 
to gather and recover them as their legal due, by the 
eoertion of the civil power, Yet this eſtabliſhment of 
Offa reached no further than the kingdom of AZerca, 
over which Ofa reigned, until Ethekvulph, about ſixty 
years after, enlarged it for the whole realm of England. 
Prideaux on Tithes 166, 167, 


I. Of what tithes-are in general due ; and where perſonal 
fithes are due. 


- 2.. Of what predial tithes are due ; and of the tithe of | 


agi/tment, corn, hay, anq Ward, 


Vor, II, e 


: T- Þ 3 
3: Of what mixed tithes are dut, > 


4. Of tecrvering ſmall tithes in a ſummary way ; atid of 
recovering tithes due from quakers, / 9 | 4 


| T. Of what tithes are in general due ; and where perſonal 
tithes are due, 


| Tithes are due either de jure, or by cuſtom : All 
tithes, which are due de jure, ariſe from ſuch fruits of 
the earth as renew annually ; or from the profit that 
accrues from the labour of a man. Hence it follows, 
that ſuch tithes can never be part of; but muſt always 
be collateral to, the land from which they ariſe. 11 Rep, 
13, 14+ Priddle v. Napier, 

Nay, tithes due de jure are fo collateral to every kind 
of land, that if a leaſe is made of the glebe belonging to 
a rectory, with all the profits and advantages thereof; 
and there is beſides a covenant, that the rent to be paid 
{hall be in full ſatisfation of every kind of exaction, 
and demand, belonging to the reQtory ; yet, as the glebe 
is not exprefily diicharged of tithes, the leſſee ſhall be 
liable to the payment thereof. 11x Rep. 13, 14. Priddle 
v. Napier. 1 Roll, Abr. 655, pl. 1. Cro. - Eliz. 261, 
1062. Cro. Car, 362. 

No tithe is de jure of the produce of a mine or of a 
quarty ;: becauſe this is not a fruit of the earth renewing 
annually, but js the ſubſtance of the earth, and has per- 
haps been ſo for a great number of years. F.N.B, 
53. Bro, Diſm. pl. 18. 2 Infl. 651. 1 Roll. Abr, 637. 
Cro. Eliz. 277. | 

But in ſome places tithes are due by cuſtom of the 
produce of mines. 2 Vern. 46. Buxton v. Hutchinſon. | 

No tithe is due de jure of lime: The chalk, of 
_—_ this is made, being part of the foil. 1 Ro/l. Abrz 

37. þl. 5; | 

The % not due de jure of bricks, which are made 
from the earth itſelf, 2 od. 77. Stoutfield's caſe. 

Nor is tithe due de jure of turf, or of gravel : Bes 
cauſe both theſe are part of the foil. 1 Mod. 35. 

It has been held, that no tithe is due de jure of ſalt ; 
becauſe this does not renew annually. 1 Roll. Air. 642: 
S. pl. 8. | | 

But every one of theſe, and all things of the like kind, 
may by cuſtom become tithable. x Rell, Abr. 642. 8. 
pl. 7. pl. 8. ES 

No tithes are due de jure of houſes; for tithes are only 
due de jure of ſuch things as renew from year to year. 
I1 Rep, 16, Graunt's cale, | 

But houſes in London are, by decree, which was con- 
firmed by an act of parliament, made liable to the pay- 
ment of tithes, 2 I»ft. 659. 37 F.8. c. 2. 

And before this decree, houſes in London were by 
cuſtom liable to pay tithes; the guarium to be paid 
being thereby only ſettled,” as to ſuch houſes for which 
there was no cuſtomary payment. 2 J1njt. 659. Hard, 
116, Gilb, Eq. Rep. 193, 194- ; 

There is likewiſe in moſt ancient cities, and boroughs, 
a cuſtom to pay tithes for houſes : without which there 
would be no maintenance in many pariſhes for clergy. 
It Rep. 16. Graunt's caſe, Bunb. 102. 1 

It was held by three barons of the Exchequer, Price, 
Montague, and Page, contrary to the opinion of Bury 
Chief Baron, that two tithes may be due of the ſame 
thing, one de jure, the other by cuſtom. Bunb.. 43s 
Earl of Scarborough v. Hunter. 

Tithes are of three kinds, - perſonal, predial, and 
mixt. Such tithes as ariſe from the profit of the per- 
ſonal labour of a man, in the exerciſe of any art, trade, 
or employment, are called perſonal tithes, : 2 nf, 
049. Fez 
By the ſtat. 2 & 3 E4.6. c. 13. par. 7, Common 
day labourers are exempted from the payment of perſonal 
tithes. TYP 
| No perſonal tithes are due from ſervants in huſbandry ; 
for by their labour the tithes of many other things are in- 
creaſed. 1 Roll. Abr, 646. pl. 1. 

The better opinion always was,” that a miller, except 


he occupied a corn mill, was only liable to the payment 
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of perſonal tithe, 2 Inf. 621. 1 Rol!, Abr, 641. pl, 19. 
Cro. Fac. 523. 

But it feems to have been formeily held, that the oc- 
cupier of a corn mill was liable to pay, as predial tithes, 
the tenth part of his toll, 2 Roll. Rep. 84. Show, 281. 
Brownl. 32. 

It is however now ſettled, by a decree of the houſe of 
Lords, upon an appeal from a decree of the court of Ex- 
chequer, that only perſonal tithes are due from the oc- 
cupier of a corn mill, 1 Fgq. Caf. Abr. 366. Newt. v, 
Chamberlain, 2 Will. Rep. 463. 

The occupier of a new ereted mill is liable to tithes, 
although ſuch mill is erected upon land diſcharged of 
tithes, Cro. Fac. 4.29. | 

It is ſaid in one book, that the occupier of an ancient 
mill ſhall not pay tithes : But that the occupier of a new 
mill is, by the 9 Ed. 2, ff. 1. c. 5. made liable to pay 
tithes. Itor. 15. pl. 36. 

This ſeems to be a miſtake; for that ſtatute only 
provides, that newerefted mills ſhall be liable to the pay- 
ment of tithes : But, as nothing therein is ſaid concern- 
ing ancient mills, there can be no doubt, that fuch an- 
cient mills, as before the making of this ſtatute were 
liable to pay tithes, continued afterwgrds to be liable, 
12 1d. 243. Hartv. Hale, 3 Bulſt. 212. 

No perſonal tithe is due of the profit which a man re- 
_ ceives without perſonal labour, or of the profit which one 
man receives from the labour of another. 1 Roll, Abr, 
656. pl. 1.. pl. 2. 2 Int. 621, 649. ; 

If a man lets a ſhip to a fiſherman, no perſonal tithe 
is due of the money received for the uſe of ſuch ſhip ; 
becauſe this is a profit without peſonal labour. 1 Rell. 
Abr. 656. n. pl. 2. 

If a man purchaſes a houfe for 3007. and afterwards 


ſells it for 5007. no perſonal tithe is due; for the per- | 


ſonal labour bears no proportion in this caſe to the profit. 
x Roll. Abr, 656. n. pl. 3. 

If an inn-keeper has ſuch a profit, out of his kitchen, 
cellar, and ſtables, as to make 2007. of what coſt him 
only 1001, no perſonal tithe is due of this profit : Becauſe 
the profit did not ariſe from perſonal labour alone, and 
fo far as it did, it perhaps aroſe more from the perſonal 
labour of ſervants, than from that of the maſter of the 
inn. 2 Bulſt, 141. Dolky v. Davii. 


2. Of what predial tithes are due ; and of the tithe of 
agiſhment, corn, hay, and weed, 


| Such tithes, as ariſe immediately from the fruits of 
the earth, as from corn, bay, hemp, hops, and all kinds 


of fruits, ſeeds and herbs, are called predial tithes. 2 
Inſt. 649. - 
They are ſo called, becauſe they ariſe immediately 


from the fruits of the farm, or earth. 2 J1n/t. 647. 

By the ecclefiaſtical law many things are liable to the 
payment of predial tithes, which by the Common law 
are not ſo, 2 Infl. b21. 4 Med. 344- | 

The deſign under this head, is to ſhew what things are 
liable by the Common law to pay predial tithes, 

In doing this, it will appear, that ſome things, which 
are in the general exempted therefrom, become by cuſtom 
liable to the payment of predial tithes. x Roll. Abr. 637. 
E. pl. 2. 1 Roll. Abr. 642. S. pl. 7. pl. 8. 

It will alſo appear, that divers things, which are in 
the general liable thereto, are under particular circum- 
ſtances exempted from the payment of ſuch tithes. 1 
Rol. Abr. 645. pl. 11. Cro. Eliz. 475, Freem. 335. 
12 Med. 235. | | 

But wherever any fraud is uſed, to bring a thing under 
thoſe circumſtances, by reaſon of which it would, if it 
had come fairly under them, have been exempted from 
the payment of predial tithes, it is by ſuch fraud ren- 
dered liable thereto. Cro. Eliz. 475. Freem. 335. 

As it would be tedious, to enumerate all the things 
which are liable to predial tithes, only thoſe ſhall be 
mentioned, concerning the tithes of which ſome queſtion 
has ariſen ; but, from ſuch as will be mentioned, it may 
be eaſily colleed of what other things predial tithes are 
due, 
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Aziftment. Agiſting, in the trit ſenſe MCthe word 
means the depaſturing of a beaſt the property of a ftrans 
| ger : But this word is conſtantly uſed, in the books, for 

depaſturing the beaft of an occupier of land, as well as 
that of a ſtranger. 5 Bac. Ab. 53. - | 

An occupier of land is not liable to pay tithe for the 
paſture of horſes, or other beaſts, which are uſed in 
huſbandry in the pariſh, in which they are depaſtured :; 
Becauſe the tithe of corn is by their labour increaſed. x 
Rol. Abr. 646. pl. 2. pl. 3. p/. 6. p/. 7. Cre. Elia. 446. 
Ld. Raym. 130. | 

But if horſes or other beaſts are uſed in huſbandry out 
of the pariſh, in which they are depaſtured, an agiſtment 
tithe is due for them. 7 Adod. 114, Harrow's caſe. Ld, 
Raym. 130. 

It ſeems to be the better opinion, that no tithe is due 
for the paſture of a ſaddle horſe, which an occupier of 
land keeps for himſelf or ſervants to ride upon. +» Rol. 
Abr. 642. pl. 4. Cro, P $1 430 Bulft. 17971. Bunh. 2. 

An occupier of land is liable to an agiſtment tithe, 
| for all horſes which he keeps for ſale. Cro. Fac. 430. 
Hampton v. Wild. 1 Rol. Abr. 647. pl. 14. | 

No tithe is due for the paſture of milk cattle, which are 
milked in the. pariſh, in which they are depaſtured ; be- 
cauſe tithe is'paid of the milk of ſuch cattle. z Rel. 
Abr, 646. pl. 2. Ld. Raym. 130. Cro. Eliz. 446. 

Milch cattle, which are reſerved for calving, ſhall pay 
no tithe for their paſture whilſt they are dry : But, if 
they are afterwards ſold, or milked in another pariſh, an 
agiſtment is due for the time they were dry, Hetl. x00. 
Ld. Raym. 130. 
| Neotithe is due, from an occupier of land, for the pa- 
{ture of young cattle, reared to be uſed in huſbandry, or 
for the pail. Cro. Eliz. 476. Sheringh v. Fleetwood, 

But, if ſuch young beaſts are ſo!d, before they come to 
ſuch perfeCtion as to be fit for huſbandry, or before they 
| give milk, -an agiſtment tithe muft be paid for then, 

Helt. 86. IWoolmer/ton's caſe. | 

| An occupier of land is liable to an agiſtment tithe, for 
all ſuch cattle as he keeps for ſale, Cro. Eliz. 446. 476. 
Fenk, 28. pl. 6. Cro. Car. 237. Show, P. C. 192, 

But if any cattle, which have neither been uſed 
in huſbandry, nor for the pail, are after being kept 
ſome time killed, to be ſpent in the family of the occupier 
of the land on which they were depaſtured, no tithe is 
due for their paſture. Fenk. 281. pl. b, Cre. Eliz, 446, 
476. Cro. Car. 237. . 

It is in general true, that an agiſtment tithe is due, 
for depaſturing any ſort of cattle the property of a 
ſtranger, Cro, Eliz, 276, Cro. Fac, 276, Bunb. x. 
Freem. 329. ' fx 
| Neo tithe is due for the cattle, either of a ſtrange or 
an occupier, which are depaſtured in grounds, that have 
in the ſame year paid the tithe of hay. Bunb, 10, 79. 
Poph. 142. 2 Rol, Rep. 191. | 

No agiſtment tithe is due for ſuch beafts, either of 
firanger or an occupier, as are depaſtured on the head 
lands of ploughed fields : Provided that theſe are not 
wider than is ſufficient to turn the plough and horſes 
upon. 1 Rol, Abr. 646. pl. 19. 

No tithe is due for ſuch cattle as are depaſtured upon 
land, that has the ſame year paid tithes of corn, Bro. 
Diſm. 18, 1 444. 216. 2 

If land, which has paid tithe of corn in one year, is 
left unſown the next year, no agiſtment is due for ſuch 
land ; becauſe, by this lying freſh, the tithe of the next 
crop of corn is increaſed, 1 Rel. Abr. 642. pl. 9. 

But if land, which has paid tithe of corn, is ſuffered 
to lie fallow longer than by the courſe of huſbandry 1s 
uſual, an agiſtment tithe is due for the beaſts depaſtured. 
upon ſuch land. Shep. Abr. 1008, | 

As the queſtion, whether an agiſtment tithe is due for 


| ſheep, does not ſeem to be quite ſettled, it will not be 


ami(s to mention the principal caſes, in which this has 
been agitated. | 

It is laid down in oneold caſe, that no tithe is duefor 
the paſture of ſheep, becauſe they are animalia fructuoſa, 
1 Rol. Rep. 63.,"pl. 7. Jdaſtal v. Price, Mich. 12» 


Lang 5 But 


Ty + 


[But iri another book of the ſame author's, where this 


very caſe is reported, there is a dubitatur. 1 Rol. Abr, 
642. pl. 8, 

In a caſe, not long after, it was held, that an agiſt- 
ment tithe ſhould be paid for ſheep, which, after having 
been depaſtured in one pariſh, from Michaelmas day to 
Lady-day, were removed into another; and by Dodde- 
ridge, juſtice, otherwiſe the parſon of the pariſh might be 
defrauded of his tithe; for the ſheep are now carried into 
a ſecond pariſh, and they may not be brought back and 
ſheered in the firſt, Poph. 1979. Mich, 2 Car. 1. 

It was however ſaid, by Fhitelock, juſtice, that De 
animalibus inutilibus, as horſes, oxen, &c. the parſon ſhall 
have agiſtment tithe : But that De animalibus utilibus, as 
COWS, | Sau &c. he ſhall have in ſpecte. 

In another caſe, it is ſaid to have been laid down, 
that no tithe ſhall be paid for the paſture of ſheep eat 
in the houſe, Cro. Car, 207. Face v. Long, Mich. 
7 Car. 1. | 

But, in another report of the ſame caſe, it is ſaid to 
have been held, that no tithe is due for the paſture of 
wethers ; becauſe they will yield a tithe of wool. 1 
Ral. Abr. 647. þl. 13. 
| In a modern caſe, in the court of Exchequer, it is 
ſaid that, it ſeemed to be admitted, that tithe is due for 
the agiſtment of yearling ſheep, becauſe it is a new in- 
creaſe. Bunb. 90. Baker v. Sweet, Mich. 8 Geo. 1. 

In another caſe ſhortly after, in the ſame court, it ap- 
peared, that ſheep after paying tithe of wool, had been 
fed upon turnips not ſevered, by which they were bet- 
tered to the value of five ſhillings each; and were then 
ſold. It alſo appeared, that the defendant had, before 
the next ſheering time, bought in as many as were ſold; 
and that of theſe tithe of wool was paid. It was infiſ- 
ted, that, if an agiſtment was to be paid for the ſheep 
ſold, this would be a double tithing : But the court held, 
that this was a new increaſe, and decreed the defendant 
to account for an agiſtment tithe. G1b/. Rep. in Eq. 231. 
Coleman v. Baker, Paſch. 12 Geo. 1. | 

In this laſt caſe no notice was taken of. the caſe of 
Baker and Sweet: But the caſe of Dummer and Wing- 
field, Hill. x W. & M. was mentioned. In which it 
had been decreed, and the decrce had been affirmed on a 
rehearing, that the tithe for depaſturing ſheep from the 
| time of ſhearing till they were ſold, ſhould be account- 
ed for, | 

But in a ſtill later caſe, the court of Exchequer were 
of a quite different opinion. A. bill was brought for the 
tithe of depaſturing ſheep four months in the pariſh after 
they had been ſhorn; it appeared alſo, that at the end of 
this time they were removed into another pariſh ; and 
that they were ſhorn there at the next ſheering time. In 
this caſe the caſes of Coleman and Baker, and Dum- 
mer and Wingfield were cited by the plaintiff's counſel. 
But the court held, that no agiſtment tithe ſhould be paid 
becauſe ſheep are animalia fructuoſa. Bunb. 313. Poor 
v. Seymor, Hil. 5 Geo. 2. | | 

Corn. It is laid down in ſome books, that no tithe is 
due of the rakings of corn involuntarily ſcattered. 1 
Rial. Abr. 645. pl. 11. Cro. Eliz. 278. Freem. 335. 
Mor 278. | 

But if more of any ſort of corn is fraudulently ſcat- 
tered, than, if proper care had been taken, would have 
been ſcattered, tithe is due of the rakings of ſuch corn, 
Cro. Eliz. 475. Freem. 335. 

And it has been ſaid by Holt, Chief Juſtice, that tithe 
is due of the rakings of all corn, except ſuch as is bound 
up in ſheaves. 12 Mod. 235. 

No tithes are due of the itubbles left in corn fields, af- 
ter mowing or reaping the corn. 2 n/t. 621. 1 Rel. Abr. 
640. pl. 14. 
- Hay. Tithe of hay is to be paid, although beaſts of 
the plough or pail, or ſheep are to be foddered with ſuch 
hay. Cre. Fac. 47. Webb v. Warner. 1 Rol. Abr, 650. 

pl. 12. 12 Med. 497. ; 

\ But no tithe is due of hay grown upon the headlands 
of plowed grounds, provided that ſuch headlands are 
not wider than is ſufficient to turn the plough and horſes 
aApon. 1 Rol. Abr, 646. þl. 19. 


{with them im one, 2 Inf, 


pO 


It is laid down in one old caſe, that if a man cuts down 
graſs, and; while it is in the ſwathes, carries it a 
and gives it to his plough cattle, not having ſufficient ſuf- 
tenance for them otherwiſe, no tithe is due thereof, 1 
Rol. Abr. 645: Crawley v. Wells, Mich. 9 Car. 1. 

And in a modern caſe, the court of Exchequer ſeem- 
- to be of opinion, _ no tithe is due of vetches or 
clover, cut green, and given to cattle in hu 
Bunb. 279. Hayes v. Douſe, Hil. 3 Geo. 2. mn 

But in another caſe, ſome years before this laſt caſe, it 
was held, that the right to tithe of hay accrues upon 
mowing the graſs, and that the ſubſequent application of 
this, while it is in graſs,, or when it is made into hay 
ſhall not, although beaſts of the plough or pail are ted 
with it, take away this right. x2 14d. 498. 

And the doctrine of this laſt caſe coincides with that of 
an old caſe z in which it was held, that tares cut green, 
and given to beaſts of the plougb, may by ſpecial cuſtom 
be exempted from the payment of tithes; from whence it 
follows, that ſuch tares are not exempted . de Jjure. 12 
Mod. 4.98. Selby v; Bank, Paſch. 13 W. 2. 
/ Itislaid down in ſome books, that no tithe is due of af- 
termowth hay ; becauſe tithe can only be due once in the 
ſame year from the ſame land. P.N, B. 53. Bro. Diſm. 
þl. 16, 2 Inft. 652. 11 Rep. 16, Cre. Fac. 42, Ld, 
Raym. 2.43. TRITTTT | 

But it is he!d in other books, that tithe is due of 
aftermowth hay. 1 Rol. Abr. 64. pl. 11. Cre. Eliz. 
6bo0. Cro. Fac. 116. Cro. Car. 403. 12 Mad. 498. 
Bunb. 10. 

And the principle, upon which the doctrine that no 
tithe is due of aftermowth hay is founded, is denied in 
ſome modern caſes. | 

In ſome of theſe it is laid down, that tithes ſhall be 
paid of divers crops grown upon the ſame land in the ſame 
year. Bunb. 19. Benſon v. Watkins, Hil, 3 Ges. 1. 
Bunb. 314. Swanſen v. Digby, Hil. 5 Geo. 2. 

In others it is held, wherever there is in the ſame year 
a new increaſe from the ſame thing, tithe is due. Bunb. 
g. Baker v. Sweet, Mich. 8 Geo, 1. Gilb. Rep, in 
Eq. 231. Coleman v. Baker, Paſch. 12 Geo, 1. 

Foed. Tithe of wood is not due of. common right, 
becauſe wood does not renew annually : But it was, in 
very ancient times, paid in many places by cuſtom, 2 
Inſt. 642. 12 Mod. 111. - Salk, 656, Gomb, 404. 
Bunb. 61. 

A conſtitution was made, in the ſeventeenth year of 
the reign of Edward the Third, by Fon Stratford, arch- 
biſhop of Canterbury, that tithes ſhall be paid, within this 
province, of filva cadua, 2 Int. 642, Palm. 37, 38. 

In the ſame yeat, the commons petitioned the Kine, 
that no man be impleaded in court Chriſtian for tithes of 
wood or underwood, unleſs in ſuch places where ſuch 
tithes have been uſed to be paid, 2 ff. 642. 

The anſwer was, let it be done of this, as it hath 
tofore been uſed to be done; 161d, 

In the next year, the commons complained to the King 
of this conſtitution, for taking tithes of all manner of 
wood, as an unprecedented thing, and petitioned that the 
people might remain in the ſame ſtate, as they had been 
under his royal progenitors; and that a prohibition might 
be granted. to all, who ſhould be. impleaded in court 
Chriſtian for tithe of wood. JUbid, = 

The anſwer was, the King willeth that law and rea- 
ſon be done. 1bid, | | iÞ} 

In another petition preſented in the twenty-firſt year of 
the ſame reign, the commons complained, that the cler- 
gy, by virtue of the conſtitution made by the archbiſhop 
of Canterbury, demanded and took tithe both of groſs 
wood and underwood, whether this laſt was fold or not. 
Ibid. PEI. | 

To this the King anſwered, that the archbiſhop of Car- 
terbury and other biſhops have anſwered, that no tithe is 
demanded, by virtue of the conſtitution, but of under- 
wood, 1b:d, | 
 Aﬀter ſome other petitions had been preſented by the 
commons, Without effect, the great men of the realm in 
the ſorty-hfth year of the Jeign of this prince, joined 

$2, 
In 


- 
* 


here. 


44:4. PÞ 


In conſequence of this, a ſtatute was made in theſe | 


words: * At the complaint of the Great men and Com- 
mons, ſhewing by their petition, that when they ſell their 
groſs wood, of the age of 20 or 40 years, and of a greater 
age, to merchants, to their own profit, and to the aid of 
the King in his wars, the parſons and vicars of Holy 
' Church do implead and trouble the ſaid merchants, in 
court chriſtian, for the tithe of the ſaid wood, under the 
denomination of filva cedua, by the reaſon of which 
they cannot fell their wood for the real value, to the 


reat damage of themſelves and the realm; it is ordained 


and eſtabliſhed, that a prohibition in this caſe ſhall be 
granted, and upon the ſame an attachment, as it hath hi- 
therto been.” 45 Ed. 3. c. 3. 

From theſe petitions and anſwers, from this ſtatute, 
and from books of the beſt authority, it appears plainly, 
that no tithe of groſs wood was due de jure at the Com- 


mon law; and that the demand thereof as ſuch by vir- | 


tue of the conſtitution made by the archbiſhop, was an 
encroachment. - 2 Inft, 642. 45 Ed. 3. c. 3. Plow, 
470. Bro. Parach. pl. 1. Cro. Fac. 100. 

After the making of this ſtatute, prohibitions were 
conſtantly granted to ſuits inſtituted in ſpiritual courts 
for tithes of groſs wood, But two queſtions often aroſe, 
What is groſs wood? And of what age groſs wood 
muſt be before it is exempted from the payment of tithe? 
2 Int. 643, 044, 6045. 

Far the phniing = end to theſe, it hath been long 
ſettled, that by groſs wood is not meant ſmall wood, nor 


large wood, but ſuch wood as is generally, or by the | 


_ cuſtom of a particular part of the country, uſed as tim- 
ber ; and that all fuch wood, if of the age of 20 years, 
is exempt from the payment of tithe, 2 1nft. 642, 643. 
Cro. Eliz, 1. 12 Mod. 524, Bunb, 127. 

Oaks, aſhes, andelms, being univerſally uſed as timber, 
it has been always held, that ſuch trees, if of the age of 
20 years, are groſs wood. 2 Inft. 642. 

It hath been held upon great deliberation, notwith- 
fanding what is laid down to the contrary in P/2wwd. 470, 
that a horn-beam tree, if of the age of 20 years, 13 groſs 
wood ; becauſe this is uſed in building and repairing. 
2 Inſt. 643. 

It has for the ſame reaſon been held, that an aſpen 
tree, of the age of 20 years, is groſs wood. bid. 

Tithes are not in the general due of beach, birch, 


hazel, willow, ſallow, alder, maple or white-thorn' 


trees, or of any fruit trees, of whatfoever age they are: 
Becauſe theſe are not timber. Plowd. 470.  Cro. Els, 
2 Cro, Fac. 190. » Rol. Abr, 640. pl. 5. pl. 6. Brownl. 


But, if the wood of any of theſe trees is uſed in a 
particular part of the country, where timber is ſcarce, in 
building and repairing, no tithe is due of ſuch wood, if 
of the age of 20 years, in that part of the country. Heb, 
219. Brownl. 94. | | 

ft is laid down in ſeveral old books, that, if a timber 
tree, after it is of the age of 20 years, decays ſo as to be 
unfit to be uſed in building, no tithe is due of the wood 

of this tree; becauſe it was once privileged, 
| 48. Cro. Eliz, 477, Cro, Fac. 100. 1 Rol. Abr, 640. 
Ros | 
F But the contrary is laid down in ſome other books. 

In two of theſe it is laid down, that, if the wood of 

a coppice has been uſually feHed for firing, ſuch wood 


ſhall pay tithe, although it ſtand till it be 40 years of age. | 


Sid. 300. 1 Lev. 189. 
And in another it is laid down, that if the wood-of a 


timber-tree is ſold for firing, it is, although the tree was 
of the age of 20 


Greenaway v. The Earl of Kent, 

The reporter of this laſt caſe mentions four others, in 
which the ſame had been held; and ſays, that it was in 
one of them laid down, that the wood of timber-trees 
is only exempted from the payment of tithe, on the 
account of its being uſed in building. Buckle v. 
Vanacre. | 

The doctrine, however, of the old books is confirmed 
by a very late cafe in the court of Chancery. 


. 
. 


Ix Rep. | 


| ar liable to pay tithe. Bunb. 99. 
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A bill being brought for tithe of the loppings of timber- 
trees, Which had been fold for firing, it was inſiſted that 
this wood, which would otherwiſe have been exempted 
from the payment of tithes, was liable thereto, becauſe 
it was ſold to be uſed for firing; and the. cafes juit now 
cited were relied upon : But the bill was diſmiſled; and 
by Hardwicke Chancellor, in the caſe in 1 Lev. 139; 
and $:4. 300. the wood in queſtion was coppice wood, 
which had been uſually felled for firing ; and ſuch wood, 
of whatever age It is, is always titheable. The caſe of 
Greenaway and the eail of Kent, is quite a ſingular 
one, and is not law ; for in the caſe'of Bibye and Huxley, 
Hil. 11 Geo. 1. it was agreed, that no tithe is due of 
the wood of a timber-tree, which has been once Privie 
leged from the payment of tithe, although ſuch wood ig 
ſold to be uſed for firing. MS. Rep, Walton v, Tryon, 
Mich. 25 Geo. 2. 

It is laid down in divers books that, if a timber-treg 
of the age of 20 years is lopped, no tithe ſhall be paid of 
the loppings although they are not of '20 years growth, 
for that the tree, which is privileged, ſhall privilege the 
loppings. Bro, Di —_ I4. 

Godb. 175. 1 Roll. Abr, 640. pl. 3. _ 

But the doQtrine laid down in one old book, is, that 
ſuch loppings of a timber-tree, as are of the age of 20 
years, fhall be exempted from the payment of tithe ; 
and it is added as a reaſon, that branches of that age 
may be uſeful in building, Plozwd. 470. Soby v. Miolins. 

The former, however, is the better opinion, 
| In the caſe juſt now cited, it appeared, that the lop- 
ping of the trees, for the tithe of which the bill was 
brought, were not of 20 years growth : But it alſo ap- 
peared, that the trees were of the age of 20 years, before 
they had ever been lopped. Tt was held by Hardwicke, 
Chancellor; that no tithe was due of theſe loppings ; 
for that, if a tree is once privileged from paying tithe, 

the privilege extends to all future loppings, of whatſo- 
ever age they are, 448. Rep. Halton v. Tryon. 

It has been ſaid, that, although a tree has been once 
 lopped before it was of the age of 20 years, the future 
 loppings of ſuch tree, provided theſe are of 20 years 
' growth, are not titheable. x Roll. Abr. 640. pl. x. 

' But in the caſe already cited, it was laid down by 
Hardwicke Chancellor, that wherever a tree has been 
lopped before it was of the age of 20 years, all future Jop- 
ping, although ever ſo old, are liable to pay tithe, MAS. 
Rep. Walton v. Tryon. Y 

It has been laid down, that if a tree, which was once 
privileged from paying tithe, is felled, the germins that 
(pring from the root of ſuch tree, are alſo privileged, 
x1 Rep. 48. Lifford's caſe. | 

But, in the caſe already cited, it was faid by Hard- 
 wicke Chancellor, that all germins, which ſpring from 

the roots of trees that have been felled, are titheable. 
MS. Rep. Walton v. Tryon. Mt, 

The: wood of a coppice, which has uſually been felled 
' for firing, is liable to pay tithe; although the ſame is of 
the age of 40 years. 1 Lev. 189. S$:d. 300. 

And in the caſe fo often cited, it was faid by Hard- 
wicke Chancellor, if, when'the wood of coppice is felled, 
' ſome trees growing therein, which are of the age of 20 
years, and have never been lopped, are lopped, and theſe 
loppings are promiſcuouſly bound up in faggots with the 
 coppice wood, tithe muſt be paid of the whole : becauſe 
it would be very difficult, to.ſeparate the titheable wood 
from that which is not ſoz and the owner ought to ſuf- 
fer for his folly in mixing them. 48, Rep. Hatton v.. 
{ Tryon, 


| 


VE 


| E 3. Of what mixed tithes are due. 


Such tithes as ariſe from beaſts or fowls, which are fed 


2 Inft. 649. 1 Rell. Abr. 635, _ : 
| Many things are by the ecclcfaſtical law liable to pay 
ſuch tithes, which by the Common law they are. not. 
2 Infl. 621. 4 1d. 344. es 


1 


k 


The 


I1 Rep. 4. Cro, Els, 4 


with the fruits of the earth, are called mixed tithes. 


— 
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The deſign under this head is to ſhew, of what mixed | But in either of theſe caf 


es, if more wool, th 
tithes are due by the common law. to have been cut off is fraudvlently cut off porahes..r" 
are in the general exempted therefrom, become by cuſ- | pl. 17 oe FO 


tom liable to the payment of mixed tithes. x Roll. Abr.| It is laid down in one caſe, that no tithe is 
635. c. pl. 3, 636. pl. 7. Cro. Car. 339. 1 Ventr. 5. wool of ſheep killed to be ſpent in the houſe _ = 
It will alſo appear, that divers things, which are in| wool of thoſe which die of themſelves. Liz Rep. 31 
the general liable thereto, are under particular circum-| Civil v, Scot. Paſch, 4 Car, WS - 
ſtances exempted from the payment of mixed tithes, 1 But in another caſe, a few years after, 
Rall. Abr. 64.5. pl. 14. pl. 16. that tithe is due of the wool of ſuch ſhe 
But, wherever any fraud is uſed, to bring a thing un | to be ſpent in the ' houſe. 
der theſe circumſtances, by reaſon of which, if it had | Dent. v. Salvin, Paſch. 14. Car. 
come fairly under them, it would haye been exemptec| Fiſh taken in a pond, or in any incloſed river, are 


from the payment of a mixed tithe, it is by ſuch fraud | liable to pay tithe, x Rell. Abr. 636. #1, 4. pl. 6. 
rendered liable thereto. 1 Roll, Abr. 645. fl. 15, 646.] pl. 7. 30. Pt, 4. pl. 6, 


lL 17. | | But no tithe is das except by cuſtom, of fiſh taken 
F As it would be tedious, to enumerate all the things, | in the ſea, or in any open =. Shook they are rv 


which are liable to pay mixed tithes, only thoſe ſhall be] by a perſon who has a ſeveral fiſhery ; becauſe ſuch fiſh 

mentioned concerning the tithe of which ſome queſtion | are fere nature, Noy 108. 1 Roll. Abr, 036. pl. 4. 

has ariſen : But, from ſuch as will be mentioned it may be | pl. 6, pl, 7. Cro. Car. 332. 1. Lev. 179. Sid. 278. 

eaſily colleCted, of whf other things mixed tithes are due. Honey and bees-wax are both tithable. Fitzh. N. B. 
Tithes are in the general due of the young of all] 51. 1 Roll, Aby. 635. C. pl. 1. Cro. Car. 559. 

beaſts, except ſuch as are fere nature, . But, where the tithe of their honey and wax has been 
But none are due of young hounds, apes, or the like, | paid, no tithe is due of the bees. Cyo. Car. 404. Ano, 

becauſe ſuch beaſts are kept only for pleaſure. Bro. No tithe is due of the milk ſpent in the houſe of a 


Diſm. pl. 20. farmer ; provided ſuch houſe ſtands in that pariſh in 


it is laid down, 


ep as are killed 
I Roll. Abr. 646. pl. 18, 


No tithe is due of the young of deer; for theſe are which the cows are milked. L, Raym. 129. Scoles v. 
fere nature. 2. Inſt. 651. | Lowther, 

And for the ſame reaſon none is due, but by cuſtom, 
of young conies. 1 Roll. Abr. 635. C. pl, 3. Cre. Car. : 
339. 1/emr. 5. : 4. Of recovering ſmall tithes in a ſummary way ; and of 

The young of all birds and fowls, except ſuch as are | recovereng tithes due from quakers. | | 
fer nature, are in the general liable to pay tithes ; un- | 
leſs the eggs of ſuch birds or fowls have before paid tithes, By they & BI. 3. cap. 6./. x. It is, for the more- 
1, Roll. Abr. 642. pl. 6. 2 Will, Rep. 463. | eaſy recovery of ſmall tithes, where the ſame do not 

But no tithes are due either of the eggs or young of | amount to above the yearly value of forty ſhillings, from 
any birds or fowls, which are kept only for pleaſure, | any one perſon, enacted, © That if any perſon ſhall 
Bro. Diſm. þl. 20. ſubtrat or withdraw, or fail in the payment of ſuch 

No tithes are due of the eggs or young of partridges | ſmall tithes, by the ſpace of twenty days after demand 
or pheaſants, becauſe theſe are fer@ nature. Moor 599. | thereof, that then it ſhall be Jawfal fr the parſon ta 
2 Will. Rep. 463. | whom the ſame ſhall be due, to make his complaint in 

If a man keeps pheaſants in an incloſed wood, whoſe | writing to any two juſtices of the peace, within the 
wings are clipped, and from their eggs hatches and brings | county or place where the ſame ſhall grow due ; neither 
up young ones, no tithe is due of theſe young pheaſants, | of which juſtices is to be patron of the church whence 
although none was paid for their eggs : Becauſe the old | the faid tithes ariſe, or any ways intereſted in ſuch 
ones are not reclaimed, and would go out of the inclo- | tithes.” | 
ſure, if their wings were not clipped. x Roll. Abr. 636. But by par. 6. it is provided, * That no complaint 

pl. 5. | ſhall be heard as aforeſaid, unleſs it ſhall be made within 

'It was heretofore held, that neither the eggs nor | two years after the ſame tithes become due.” | 

oung of turkies are tithable ; turkies being fere nature. | And by par. 10. it is provided, © That no perſon 
oor 599. Hughes v. Price. | - | who ſhall begin any ſuit, for the recovery of ſuch ſmall 

But it has been held in a modern caſe, that, as tur- | tithes, in the court of exchequer, or in any eccleſiaſtical * 
kies are now as tame as hens or other poultry, tithe is | court, ſhall have any benefit of this at for the ſame A 
due of their eggs or young. 2 Will. Rep. 463. Charle- | matter.” | [| 

fon v. Brightwell. By par. 2. it is enacted, © That the ſaid join ſhall 4 

No tithe is due of ſuch young pigeons as are ſpent | ſummon, in writing under their hands and ſeals, by reaſon- 
in the houſe of the perſon who breeds them. 1 Rell. | able warning, every perſon againſt whom any complaint ' "2g 
Abr. 644. Z. pl. 4. pl. 6. 1 Ventr. 5. 12 Md. 77. 12 | ſhall be made as aforeſaid, and after his appearance, or } 

| Mad. 47. : | | | upon default of appearance, the ſaid writing being prov- | 

But if any young pigeons are ſold, tithe is due of them. | ed before them upon oath, the ſaid juſtices ſhall proceed 
- x Roll. Abr, 644. Z. pl. 5: pl. 6. to hear and determine the ſaid complaint, and ſhall in 

If a man pays tithe of Jong lambs at Marks-tide, | writing under their hands and feals adjudge the caſe, and 
and at Midſummer aflizes ſhears the other nine parts of | give ſuch reaſonable allowance for ſuch tithes as they 
the lambs, tithe is due of the wool : For although there | ſhall judge to be juſt, and alfo ſuch coſts and charges not 
is but two months between the time of paying tithe lambs, | exceeding ten ſhillings, as upon the merits of the cauſe 
which were not ſhorn, and the ſhearing of the reſidue, | ſhall appear juſt,” | | | 
there is in this caſe a new increaſe. 1 Rell, Abr. 642.] And by par. 4. the juſtices are impowered to admi- 
R, pl. 7. Bunb. 90. | niſter an oath to any witneſs produced. -Y 

If a man ſhears his ſheep about their necks at Michael- | But by par. 8. Itis enacted, © That if any perſon com- 
mas time, to preſerve their fleeces from the brambles, no | plained againſt ſhall infiſt upon any preſcription, compoſi- | 

' tithe is due of this wool: for it appears, that this, | tion, modus decimandi, or other title, whereby he ought | }! 
which is done before their wool is much grown, can never | to be freed from the payment of tithes 3 and ſhall deliver | 
? 
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be for the ſake of the wool. 1 Roll. Abr. 645. pl, 16. | the ſame in writing to the ſaid juſtices; and ſhall give 
If a man, after their wool is well grown, ſhear his | to the party complaining ſufficient ſecurity, to pay all 

ſheep about their necks, to preſerve them from vermin, | ſuch coſts as ſhall be given againſt him, upon a trial at 

No tithe is due .of the wool. 1 Roll. Abr. 645. pl. 14. | law, in caſe the ſaid tittle ſhall not be allowed; that then 
If a man, a little before ſhearing time, cuts dirty locks | the ſaid juſtices ſhall forbear to give judgment.” 

of wool from his ſheep to preſerve them from vermin, noſ By par. 3. A diſtreſs is given, © In caſe of refuſal or 


tithe is due of ſuch wool, 1 Roll, Abr, 646. pl. 17. | neglect, by the ſpace of ten days after notice given, to 
Vor Il. 885 | pay 
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pay ſuch ſum as upon ſuch complaint ſhall be adjudged 


as aforeſaid,” | 

By par. 12. It is enated, © That the ſaid juſtices ſha]l 
have power to give colts, not exceeding ten ſhillings, to 
| the party proſecuted, if they find the complaint falſe and 
 vexatious.” ; 

By par. 5. It is provided, That this aC&t ſhall not ex- 
tend © to tithes within the city of London, or in any 
other place, where the ſame are ſettled by any act of par- 
liament.' : 5 

By par. 7. An appeal is given to the ſeſſions, and it 1s 
enacted, © That if the juſtices there preſent, or -the ma- 
Jority of them, ſhall confirm the judgment of the two 
juſtices, they ſhall decree the fame by order of ſeſſions, 
and proceed to give ſuch coſts as to them ſhail ſeem juſt 
and reaſonable.” 

By the ſame par. it is enatted, * That no proceedings, 
or judgments, had by virtue of this aCt, ſhall be removed, 
or ſuperſeded, by any writ of certizrari, or other writ 
whatſoever, unleſs the title of ſuch tithes ſhall be in 
queſtion.” . 

By the 7 & 8 IV. 3. c. 34. par. 4. It is enaCted, 
© That where any quaker ſhall refuſe to pay, or com- 
pound, for his great or ſmall tithes, it ſhall be lawful for 
the two next juſtices of the peace of thqg ſame county, 
other than ſuch juſtice of the peace as is patron of the 
church, or chapel, to which the ſaid tithes belong, or any 
ways intereſted in the ſaid tithes, upon the complaint of 
the perſon who ought to have and receive the ſame, by 
warrant under their hands and ſeals to convene before 
them ſuch quaker, and to examine upon oath, which oath 
the ſaid juſtices are impowered to adminiſter, or in ſuch 
manner as by this aCt is provided, the truth and juſtice 
of the ſaid complaint, and to aſcertain what is due from 
ſuch quaker to the party complaining, and by order 
under their hands and ſeals to direc the payment thereof, 
ſo as the ſum ordered, as aforeſaid, do not exceed ten 
pounds ; and upon refuſal by ſuch quaker to pay accord- 
ing to ſuch order, it ſhall be lawful for any one of the ſaid 
Tullices by warrant under his hand and ſeal, to levy the 
money, thereby ordered to be paid by diſtreſs and ſale of 
the goods of ſuch offender.” 

By the ſame par. it is enaQted, © That any perſon find- 
ing himſelf aggrieved, by any judgment given by ſuch 
two juſtices of the peace, may appeal to the next general 
quarter-ſeſſions, and the juſtices of the peace there pre- 
ſent, or the major part of them, ſhall proceed finally to 
hear and determine the matter; and if the juſtices then 
preſent, or the major part of them, ſhall find cauſe to 
continue the ſaid judgment, they ſhall then decree the 
ſame by order of ſefhions, and ſhall proceed to give ſuch 
coſts againſt the appellant, as to them ſhall ſeem juſt and 
reaſonable. 

And by the ſame par. it 1s enacted, * That no proceed- 
ings, or judgment, had by virtue of this act, ſhall be re- 
moved or ſuperſeded by any writ of certzorarz, or other 
writ out of his majeſty's- courts of //2/tminſ/ter, or an 
other court whatſoever, unleſs the title to ſuch tithes ſhall 
be in queſtion.” | 

By the 1 Geo. 1. ff. 2. cap, 6. par. 2, The like re- 
medy is given for the recovery of all tithes and all other 
eccleſiaſtical dues from quakers, as by the 7 & 8 //, 3. 
cap. 34. is given for tithes to the value of ten pounds, 

And it is thereby further enaCted, © That any two or 
more juſtices of the peace of the ſame county or place, 
other than ſuch juſtice as is patron of the church, or cha- 
pel, to which the ſaid tithes or dues belong, or any ways 


intereſted in the ſaid tithes, upon complaint of any par- |. 


ſon, vicar, curate, farmer or proprietor of ſuch tithes, or 
other perſon, who ought to have, receive or collect, any 
ſuch tithes or dues, are hereby required to ſummon, in 
writing under their hands and ſeals, by reaſonable warn- 
ing, ſuch quaker or quakers, againſt whom ſuch com- 
plaint ſhall be made; and after his or their appearance, 
or upon default of appearance, the ſaid warning or ſum- 
mons being proved before them upon oath, to proceed to 
hear and determine the ſaid complaint, and to make ſuch 
order therein as in the ſaid a& is limited or directed ; 
and alſo to order ſuch colts and charges, not exceeding 
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ten ſhillings, as upon the merits of the cauſe ſhall appear 
juſt ; which order ſhall and may be ſo executed, and on 
iuch appeal may be reverſed or affirmed, by the general 
quarter-ſeſfions of the county or place, with ſuch coſts and 
remedy forthe ſame, | and ſhall not be removed into any 
other court, unleſs the title to ſuch tithes ſhall be in queſ- 
tion, in like manner as in and by the ſame aCt is limited 
and provided,” 

For more learning on this ſubje&t, fee 5 Bac. Abr. 'tit. 
Tithes, 8 Vin. Abr. tit. Diſmis, and a new treatiſe on the 
laws concerning Tithes, 

Cithing, (T:thingum, From the Saxon Tyothunge, 
which ſignifies Decuriam) Signifies, (according to Lam- 
bard, in his Duty of Conſtables) the number or company of 
ten men with their families, conneCted together in a ſo- 
ciety, all being bound to the king for the peaceable beha- 
viour of each other. Of theſe companies, there was one 
chief or principal perſon, who from his office was called 
tcethung-man, at this day in ſome places tithingman, but is 
indeed a conſtable, for the old way of tithing is long fince 
left off, It is alſo uſed for a court. Magna charta, cap, 
25. Merton, cap. 10. and 23 E. 3. cap. 4. Cowell, edit. 
1727, See Chiet Pledge, Frank-pledge, Decennier 
and Trithing. 

Tithing-men, In the Saxon times, for the better con- 
ſervation of peace, and the more eaſy adminiſtration of 
juſtice, every hundred was divided into ten diſtri or 
tithings, each tithing made up of ten friborgs, each friborg 
of ten families 3 which zithingmen, or civil deans were to 
examine, and determine all lefſer cauſes between villages 
and neighbours, but to refer all greater matters. to 
the ſuperior courts, which had a juriſdition over the 
whole hundred. Cowell, edit. 1727. See Ken, Parach. 
Antig. þp. 633. | 

Title, (7itulus,) Properly is when a man hath lawful 
cauſe of entry into lands whereof another is ſeifed, for 
which he can have no aCtion, as zitle of mortmain, or title 
to enter for breach of condition : But legally this word 
title includes a right; alſo zitle is the more general word, 
for every right is a z#/e, but every zitle is not ſuch a right 
for which an action lieth, and therefore Titulus eff ju/ta 
cauſa poſſidendi quod neſtrum et, and fignifies the means 
whereby a man cometh to his land, as his zitle is by fine 
or feoftment. And as by a releaſe of a right a title is re- 
leaſed, ſo' by releaſe of a 1itle, a right is releaſed alſo, 
See Co. 4. Rep. Edw. Altham's caſe, This a word men- 
tioned in ſeveral councils and ſynods ; and it ſignifies the 
church to which a prieſt was ordained, and where he was 
conſtantly to reſide. Concil. London. an. 1125. Nullus 
in preſbyterium, nullus in diaconum, nift ad certum titulum, 
ordinetur, There are many reaſons why a church is 
called titulus. But that which ſeems the beſt is, becauſe 
in former days the name of the Saint to whom the 
church was dedicated, was engraved on the porch, as a 
ſign that the ſaint had a zzzle to that church. From 
whence the church itſelf was afterwards called titulus, 
Cowell, edit. 1727. See 20 Vin. Abr. 2178-288. 

Tile of Entry, Is when one ſeiſed of land in fee, 
makes a feoftment thereof on condition, and the condi- 
tion is broken; after which the feoffor hath ze to enter 
into the land, and may do fo at his pleaſure, and by his 
entry the freehold ſhall be ſaid to be in him preſently. 
And it is called Title of Entry, becauſe he cannot have a 
writ of right againſt his feoffee upon condition, for his 
right was out of him by the feoffment, which cannot be 
reduced into entry; and the entry muſt be for the breach 
of the condition. Cowell, edit. 1727. 

Titinylks, Tale-bearers, 14. ib. 

Tiverton in Devon, for rebuilding the town of, 

Geo.” 2. c. 14. | 
- Toalia, A towel. In the inquiſition of ſerjeancies 
and knight's fee, within the counties of Effex and Hert- 
ferd, made in the 12th and 13th year of King John. — 


Petrus Picate tenet dimid. Heydene per ſerjantiam ſerviendi 
cum una toalia ad coronationem Regis —1, e, by the ſervice 
of waiting with a towel at the king's coronation. — Ex 


Tobaceo, 


Lib, Rub, Scaccar, fol. 137 
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Mobatto, Not to be planted in England or Ireland, 


&c, 12 Car. 2. c. 34. 15 Car, 2. c. 7. f. 18, 22 & 
23 Car. 2. c26. 5 Ges. I. c. 11. /. 19, 

A duty of 3d. per pound upon tobacco, 7 Tac. 2. 
cap. 4+ 

This duty made perpetual, and part of the South-Sea 
fund, by 9g Ann. c. 21. 


Security to be given on 1 


mporting tobacco, 7 & 8 IW. 
3. c. 10. |. 5. 


Three months. time given for paying the ſubſidy on' 


plantation tobacco, 9 & 10 I. 3. c. 23. . 10. 

Tobacco to be imported in cafſk or chelt only, 10 & 
11H. 3. c. 21. f. 29. 

Nine months time given for paying the one third ſub- 
ſidy on tobacco, 2 & 3 Ann. c. 9. /. IT. 

European tobacco or of forcign plantations not to be 
ſold on board ſhips of war, 6 Ann. c. 22. /. 12. 

Precautions concerning the drawback on tobacco ex- 
ported to Ireland, 8 Ann. c. 13. ſ. 18. Two per cent. al- 
lowed for waſte, 6 Geo. 1. c. 21. /. 48. 

No debenture or drawback for ſhips under 20 tons, 8 
Ann. c. 13. ſe. 20. 

Allowances made out of the duties on tobacco, 12 
Ann, ft. 2. c. $8. 5 Geo. 1. c. 7. 9 Geo. 1, cap. 21. 
ſet. 3, 12. 

The adulterating tobacco and ſnuff prohibited 

I. c. 46. 5 Geo. 1. c. 11. f. 22. 

Penalty of perſons exporting or endeavouring to ob- 
tain a drawback for the ſame, 1 Geo. 1. c. 46. /. 2. 

* Allowance for waſte in exporting to reland, 6 Ge. 1. 
c. 21. /. 48. 

Penalty on landing tobacco in Jreland, that is entered 
for other foreign parts, 6 Geo. 1. c. 21. /. 49. | 

Condemned tobacco to be ſold or burnt, 12 Geo. 1. 
c. 28. /. 10. 

Importation 0 
6. 28. /. 13. 

Repeal of a prohibition of importing tobacco ſtripped, 
2 Geo. 2. c. 9. | 

Allowance and drawback upon tobacco out of the laſt 
ſubſidy, 21 Geo. 2. c. 2. /+ 5: 

Importers of tobacco to bring a manifeſt from the of- 
ficer of the cuſtoms in the plantations, 24 Geo. 2. c. 41. 

Regulations for removing tobacco by land, 24 Geo, 2, 
c. 41. ſo. 9. 26 Geo. 2. c. 13. | 

Regulations for cartying tobacco coaſtwiſe, 24 Geo. 2. 
co 41s /- 13. | 

No tobacco to be exported unleſs in veſlels of 70 tons, 
24 Geo. 2. c. 41. f. 25. | 

Intereſt to be paid on tobacco bonds from the day in 
the condition to the date of the ſearcher's certificate, 24 
Geo. 2. c. 41. f. 29. 

An extent may be iſſued on a tobacco bond, before it 
is due, 24 Geo. 2. c. 41. /. 30 | 

Tobacco removed without 
26 Geo. 2, c. 13. /. 2. WY; 

Claud Johnſon relieved from his bond for ſecuring du- 


ties on tobacco. 3 Geo. 2. c. = 8. 


f tobacco ſtalks prohibited, 12 Geo. I. 


certificate may be ſcized, 


For other matters, ſee 
Snuf, 

| Tabates-Nige elay, not to be exported, 13 & 14 
Car. 2. c. 18. feft. 8. 6 Geo. 1. c. 21. ſed. 32. | 


Tod of wool, Contains twenty-eight pounds, or two 
ſtone, mentioned in the ſtatute 12 Car. cap. 32. 


3 pk b 96. | 
oft, (Toftum) A meſſuage or rather a place where a 
meſſuage formerly ſtood, but is decayed or cafually 
burnt, and not rebuilt. It is a word much uſed in 
fines. Wet. Symbol. part 2. tit. Fines. ſef?. 20. 
Toftman, (Teftmannus,) The owner of a toft. Cowell, 
edit. 1727- 

Toile, (French To4l-, i. Tela) Signifies with us a 
net or cord to encompaſs or take deer ; which is forbid 
to be uſed unlawfully in parks, on pain of 20/. for every 
deer taken therewith. Stat, 3 & 4 Will, & M. c. 10. 

Tokens. See Theats. Fa 

Toleration Of dillenters. See Non-conformilts, 

Toll, To bar, defeat, or take away ; as to toll the 
entry, i. e, to deny or take away the right of entry. 
Stat. 8 Hen, 6. 6.9. 


Sce 
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Toll, Tolentum, theolonium) Ts a Saxon word and pro- 
perly a payment in towns, markets, and fairs, for goods 
bought and ſold, It is a reaſonable ſum of money due 
to the owner of the fair or market, upon ſale of things 


tollable within the fair or k 
or the like,. 2 Df. 920, wy et, of for ſtallage, picage, 


Information againſt B. fartmer of Newgate market, for 


extortion, in taking divers ſuths of mone - 
ket people for rent for the uſe of the itdle” falls In the 
market, and divers great ſums for fines, and was found 
guilty. Tt was held by the court of B. R. and by Holt - 
Chief Juſtice at Guildþal!, that if the defendant eres ſe- 
veral ſtalls, and does not leave ſufficient room for the 
market people to ſtand and ſell their wares ; ſo that for 
want of room they are forced to hire the ſtalls of the 
defendant, the taking of money for the uſe of the ſtalls 
in ſuch caſes, is extortion, But if the people have room 
enough clear to themſelves, to come and ſell their wares 

but for their further conveniency they voluntarily hire 
theſe ſtalls of the defendant, without any neceflity com- 
pelling them, there it is no extortion, though the defen- 
dant takes a fine and rent for the uſe of them. The law has 
not appointed any ſtalls for the market people, but only 
that they ſhall have the liberty of the market, which 
the defendant does not abridge, having leſt room enough - 
beſides the place where the ſtalls are ſet; and then if 
they will enjoy the convenience of the ſtalls, they muſt 
comp with the defendant's terms. L, Raym. 148, 149 
Flill, 8 & 9g JF. 3. The King v. Burdet, ; 


Taking outragious toll prohibited. Sz, 7/e/tm. 1. 3 Ed. 
f-:t. 3h 

Toll of a mill how to be taken. Ord. pro, pi/tor. c, 

F T0 = wy taken, or any thing is age haLs 
ut in the uſual proportion. 22 Car, 2. c 8. . 
See 20 Vin, Abr. «K 7 Ct aaa 
| Peort-toll, A preſcription to have port-toll for all 
goods coming into a man's port may be good; and this 
it is ſaid without any conſideration, 2 Lev. gb. 2 Lut. 
1519. And it hath been adjudged, that the liberty of 
bringing goods into a port for ſafety, implies a conſidera- 
tion in itſelf, 3 Lev. 37, Preſcription of toll for goods 
landed in a manor, or to have port-toll for all goods 
coming into port, is a good preſcription ; but not to have 
toll of goods brought into a river, &c. 2 Lev. 96, 97, 
Toll may be appurtenant to a manor. 2 Md. 144. 
— Thorongh-toll is. properly where a toll is taken of 
men for paſling through a vill in the high ſtreet. . 2 Roll, 
Abr. $22. 22 Aſſ. 58. by Thorpe, Mich, 41, & 42 El. 
B. R. in Smith v. Shepherd's caſe. 

Thorough-toll improperly is when toll is taken of men 
for paſſing through a vill, in a place which is not the high 
ſtreet. 2 Roll. Abr. 522. 22 Af 58. by Thorp. 

Toll traverſe is properly when a man pays certain 
_ - ung og by on of another man in a way not - 
a high ſtreet. 22 A/. 58. by Thorp, MM. 41, 42, El, B. 
R. = Smith v, Shepherds ok. "” the anacc 

he words toll-thorough and toll-traverſe are uſed pro- 
miſcuouſly. . Arg. And the court xt to _ 
Mod. 232. in caſe of Fames. v. Fohnſon, | | The 

A man cannot preſcribe to have thorough-toll of men 
paſſing through a vill in the high ſtreet, becauſe it is againſt 
the common law and common right; for the high ſtreet 
is common to all. 2 Rel/. Abr. 522. 25 A ” 5B. by 
Thorp, M. 41 & 42 El. B. R. between Smith v. Shep- 
herd, dubitatur without alledging of a ſpecial conſideration 
as the repairing the way. : bs 

And the King cannot have ſuch toll for paſling in the 
high ſtreet, as in the caſe aforeſaid, for the cauſe afore- 
ſaid. 2 Roll. Abr. 522. 22 Afſ. 58. by Thorp. 

A man cannot preſcribe to have thorough-toll of men 
for paſſing through a vill in a place which is not the 
high ſtreet; for it is more than the law allows to go 
there. 2 Roll, Abr. 523. 22 Af. 58. 


A man may preſcribe to have toll-traverſe of men 
paſſing over his ſoil in a way which is not a high ſtreet, 
and the preſcription ſhall be good. 
22 Aſſ. 58. Bro. Toll. pl. 6. cites S. C. | 

oll-traders, Is when one claimeth to have toll for 
every beaſt driven over his ground; for which a man 
may 


2 Roull. br. $22. 
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may preſcribe, and diſtrain for it in via Regia. Cro. Eliz. 
710. They who claim theſe tolls by grant, ought to aver 
the o—_ the ſum mentioned in the grant, &c. 


Paim. 76. Toll-traverſe being to paſs a nearer way, he 
that has it is to repair the way, becauſe he receives mo- 
ney for it. 2 Lill. Abr. 588. Fog 

Turn-toll, A toll paid for beaſts that are driven to a 
market to be ſold, and do return unſold, 6 Rep. 46. 
There is alſo in-toll and out-toll, mentioned 1n ancient 
charters : But if any one take toll where he ought not, 
the party grieved ſhall have an aQtion on the caſe, or 
aQtion of treſpaſs, &c. 3 Nelſ. Abr. 325, 426, Of tolls, 
and grants, cuſtoms and preſcriptions for tolls, good, 
and not ſo, ſee 4 Med. 319. 5 Med. 361. Lutw. 1380, 
I518. | 

"Tollage, Is the ſame with tallage ; ſignifying gene- 

rally any manner of cuſtom, or impoſition. - This word 
eccurs in the ſtatute 17 Car. 1. cap. 15 

Toll-booth, The place where goods are weighed, &c. 

Toll:com, 1s corn taken for toll ground at a mill : 
And an inditment lies againſt a miller for taking too 
great toll. 5 Med. 13. ; 

Toll-bop, A ſmall diſh or meaſure by which toll is 
taken in a market, &c. : : 

Tolſeſter, (Tele/frum,) An old exciſes or duty paid 
by the tenants of ſome manors to the lord, for liberty to 
brew and ſell ale, Cartular. Rading. 221. Chart. $1. 


FE 4% 
| Taltey, (from the Saxon Tl, i. e. Tributum, and /ee, 
ſeaes,) Is the place where merchants meet, in a city or 
town of trade, 
Tolt, (Tolta,) Is a writ whereby a cauſe depending in 
a Court Baron, is removed to the county court, O14 nat. 
brev. fol 2. and ſo called, becauſe it does tollere loguelam 
from the one court to another, preface to Co. Rep. 3. 
Plac. .cram rege Paſch. 22. E. 1. Rot. 18. Tolla placiti 


ſegnificat proceſſum per quem cauſa e juriſdiftione curie tempo- | 


ralis tollitur., Tolt is alſo a tribute, or an exaCtion of any 
thing. Mon. Angl. 1 tim. p. 673. So in Mat. Pari/. 
Mercatores vendunt ſine toltis malis. 

Tolta, Wrong, rapine, extortion, any thing exaCteq 
or impoſed contrary to right and juſtice. Nec .. 
quem depredetur, nec homiadia, vel incendia, roberias, = 
tas, ſeu alia hujuſmodi perpetret enormia, Pat. 48. H. 3. 
in Brady hiſt. Engl. append. þ. 2.35. 

Tomb, See Monument. 

Tonnage, (Tonnagium,) Is a cuſtom or impoſt paid to 
the King for merchandize carried out, or brought in 
ſhips, or ſuch like veſſels, according to a certain rate 
upon every ton. Cowell, edit. 1727. See Cuſtoms, 

Toxcſae, Is a word mentioned in Fleta, 2 bb. c. 75. 
par. 2. viz. Boves flriliare & tercare: Which is to comb 
| and cleanſe his oxen, | 

Toxr, (from the Lat. zorzus,) Is a French word for 
injury or wrong ;z as de ſon tort meſme, in his own wrong. 
Cro. Rep. fel. 20. White's caſe. Wrong or injury is 

properly called tort, becauſe it is wreſted or crooked. Cy. 
on Lit. f. 158. See de (on tozt demelſne, and 20 Yn. 
Abr. 305. X 

| Tonteato), (Fr. Tortfaiſeur,) A wrong doer, a treſ- 

aſler. Co. 2 par. f. 383. numb. 11. 

Toxtitium, 1s mentioned in Flea, and other books, 
and ſignifies a torch, 

 Tozture, No perſon to be ſubject to torture in Scot- 

land. 7 Ann. c. 21, 

Tories:quoties, Is mentioned in ſtat. 19 Car. 2. c. 4. 

and ſignifies as often as. | 
Totred, A good debt to the King, is by the Fereign 
appoſer, or other officer in the exchequer, noted for ſuch, 
| by writing this word zo. to it, g. d. tot pecunic regi debe- 

tur. Stat. 42 E. 3. cap. 9. and 1 E. 6, c. 15. 

Tournaments, Martial exerciſes frequent in former 
ages, wherein the combatants fought with blunt wea- 
pons, and in great companies, in order to inure men to 
the wars. Cowell, edit. 1727. See Juſts, 

Tout temps pſt +4 uncoze eff, That is, always 
ready, and is ſo at this preſent. "This is a kind of plea 
in way of excuſe or defence for him that is ſued for an 


debt or duty belonging to the plaintiff, Cowell, edit. 
rat: See 20 Vin, Abr, 30b, 316, 


| 
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Towage, (Towagium and Thoroagium,) Ts the rowing 
or drawing a ſhip or barge along the water by men or 
beaſts on land, or by another ſhip or boat faſtened to her. 
Alſo that money, or other recompence, which is given 
by bargemen to the owner of the ground next the river 
where they tw a barge, or other veſſel, Cowell, edit, 


1727. 

Town, ( Optidum, vila,) A walled place or borough : 
The old boroughs were firſt of all towns ; and upland 
towns, which are not ruled and governed as boroughs 
are, but towns, though incloſed with walls. Finch 80, 
There ought to be in every town a conſtable or tithing- 
man; and it cannot be a town unleſs it hath or had a 
church, with celebration of ſacraments and burials, &c, 
But if a town is decayed, fo that it hath no houſes left, 
yet it is a town in law. 1 [n/. 115. Under the name 
of a town, or village, boroughs and its ſaid cities are 
contained ; for every borough or city is a town. Where 
a murderer eſcapes untaken in a town, in the day time, 
the town ſhall be amerced. 3 H. 7. cap. 1. And a 
townſhip is anſwerable for felons goods to the King, 
which may be ſeized by them. 1 R. 2. c. 3. But ſee 
31 Ed, 3. cap. 3. A cuſtom may be alleged in a town, 
&c, See 20 Vin. Abr. 316, 317. 

Town-clerk, Ought not to be a popiſh recuſant con» 
vict. 3 Fac. 1. c. 5, How to deliver a ſchedule of fines, 
Sc. to the ſheriff. 22 & 23 Car. 2. c. 22. And a du- 
plicate into the court of exchequer. Jbid., How puniſh- 
able for diſcharging or concealing an indiAment, &:, 1bid, 
Or not 1eturning eftreats into the court of Exchequer, 

Geo. 1. c. 15. OY 

Trabariae, Were little boats, ſo called, becauſe they 
were made out of ſingle beams or pieces of timber cut 
hollow Florence of Worceſter, p. 618. writes, That uter- 
que Rex in injulam trabarits advehitur, 

Traſtus, Traces, By which horſes in their geers draw 


a cart, plough, or waggon ; par trafuum, a fair of traces 
Paroch. Antiq. 549. 

Trade, ln general fignification is traffick or mer- 
chandize : Alſo a private art, and way of living. All 
the King's ſubjets were to have free trade with France, 
Spain, &c. Stat. 3 Jac. I. c. 6, But by 1 JV. & M. 
c. 34: all trade with France was prohibited during the 
war, and importing goods was declared a common nu- 
ſance, and the commodities were to be ſeized and burnt; 
the veſlels with their furniture, &c. to be forfeited ; 
and Janding goods, or affiſting therein, incurred a penalty 
of 500 /. though the prohibition of trade to France was 
taken off and repealed by g Ann. c. 8. The King was 
enabled to prohibit all trade with Sweden, on the intend- 
ed invaſion of this kingdom by the late King of Swe- 
den, 3 Geo. 1. cap. 1. All trade with Spain, during 
the war, is prohibited ; and no goods of the growth 
or manufacture of Old Spain, could be imported into 
Great Britain or Ireland, &c, from any place, mixed or 
unmixed with commodities of any other nation, on pain 
of forteiting the goods and treble value, and alſo the 
ſhip or veſle], with all her furniture, &c, St, 13 Ges. 2. 
cap. 27. None of the King's ſubjects may trade to 
and with a nation of infidels without the King's leave, 
becauſe of the danger of relinquiſhing chriſtianity : And 
Sir Edward Cike ſaid, that he had ſeen a licence from 
one of our Kings, reciting, that he having a ſpecial truſt 
and confidence, that ſuch a one, his ſubjet, would not 
decline his faith and religion, licenſed him to trade with 
infidels, &c, 3 Nelſ. Abr, 331. As to private trades, 
at common law, none was prohibited to exerciſe any 
particular trade, wherein he had any ſkill or knowledge ; 
and if he uſed it unſkilfully, the party grieved might 
have his remedy againſt him by ation on the caſe, &c. 
By the 5 Elzz. a man muſt ſerve ſeven years appren- 
ticeſhip before he can ſet up any trade ; though it hath 
been reſolved that the ftatute doth not prohibit the uſe 
of a trade for a family, but the publick uſe of it in ge- 
neral. An indictment on 5 Eliz. cap. 4. for exerciling a 
trade uſed at that time in Great Britain, quaſhed it ſhould 
have been England, there being then no ſuch kingdom 
as Great Britain, 1 Str. 552. 2 Strange 788. 11 Kep- 


hag If a bond or promiſe reſtrain the exercile x a 
£ tradcsy 


yy  . | 
trade, though it be to a particular place only, if there was | | 
no conſideration for it, it is void; if there be a conſi- 
deration, in ſuch caſe it may be good: But if the re- 


ſtraint be general throughout England, although there be 
a conſideration, it will be void. 2 Lill. Abr. 179. L. 
Raym. 1456. 2 Strange 739. rk | 

A perſon not qualified to exerciſe a trade himſelf, by 
having ſerved an apprenticeſhip, entering into partnerſhip 
with a qualified partner, and only ſharing the profits 
and ſtanding the riſques, of the partnerſhip, without 
ever exerciſing or interfering in the trade himſelf perſon- 
ally, is not within the prohibitary and penal aCt of 5 
'Fliz. c. 4. So to as be liable to the penalties of it. Bur. 
Rep. 5, 10. .Sce 20 Vin, Abr. 317, 335- 

Traga, Was a ſort of waggon without wheels, It 
is mentioned in the Monaſticon, 1 tom, p. 851. 

Train-oit; See oil. | 

Tranſcript, Mentioned in ſtat. 34 & 35 H.8. cap. 
14. Is the copy of any original written again or exemp- 
lified, as the Tranſcript of a fine. Cowell, edit. 1727. 

Tranſcripto pedes finis levati mittendo in cancel- 
lariam, Is a wrict for the certifying the foot of a fine li- 
vied before juſtices in eyre, &c, into the Chancery, Reg. 
Orig. fol. 669. & Reg. Judic. fol. 14. 

Tranſcripts recognirionis tacttae cozam julticiariis 
itinerantibus; #£; 1s a writ for the certifying of a re- 
copnizance taken before juſtices in eyre in the Chancery. 
Reg. 1g. fol. 152. OE 

Tranlgreſſione, Is a writ commonly called a writ or 
aCtion of trefipaſs, of which F:tzherbert reckons two ſorts ; 
one vicountiel, ſo called becauſe it is direed to the ſheriff, 
and is not returnable, but to be determined in the 
county ; the form whereof differs from the other, be- 
cauſe it hath theſe words, Puare vi & armis, &c. F. N. 
B. fol. 84. The other is termed a writ of treſpaſs upon 
the caſe, which is to be ſued in the King's Bench or 
Common Pleas, in which are uſed always theſe words, 
vi & armis, F. N. B. fol. 92. See Trelpals, and the 
divers uſes of this writ in the table to the Regi/ter of 
writs. and 2 Inft. f. 419. 

Tranſire, (Mentioned in ſtat. 14 Car. 2. cap. 11.) Is 
uſed for a Cuſtom-houſe warrant or let-paſs; from 
tranſeo, to go forth or Jet paſs. Cowell, edit. 1727, 

ranſito2zy [s the oppoſite to local. See Local, 

Trandlation, (Trar/latio) In a common ſenſe of the 
word fignifies a verſion out of one language into ano- 
ther; but in a more confined acceptation, it denotes the 
ſetting from one place to another, and the removal of a 
biſhop to another dioceſe, &c. this is called tranſlating : 
And ſuch a biſhop writes not anno conſecrationts, but 
anno tranſlations noftre, &c. A biſhop tranſlated 1s not 
conſecrated de novo; for a conſecration is like an ordina- 
tion, it is an indeliable character, and holds for ever. 
3 Salt. 72. but a biſhop is to be a-new elected, &c. 
2 Salk. 137. 

Tranſzozation. Notorious ſpoil-takers in Northum- 
berland, &c. may be tranſported. 18 Car. 2. © 3- 
ſet. 2. 

The judges may tranſport felons that ſteal cloth from 
the rack in the night, or embezi] the King's ſtores. 
22 Car. 2. Cc. 5. | 

Felons burning ſtacks of corn, or killing cattle in the 
night, 22 & 23 Car. 2. <7. f. 4. 

Falonics within benefit of clergy may be puniſhed 
with tranſportation, 4 Ges. I. c. 11. | | 

Felons may be tranſported by a ſubſequent court for 
the ſame county, © Geo. I. c. 23. 

Expence of tranſportation to be paid by the county 
treaſurer. 6 Geo. 1. c. 23. /. 3. | 

Securities for tranſportation to be in the name of the 
Clerk of the peace. b Geo. I. c 23. /. 4+ 

Reſcuing tranſports, death, 6 Geo. 1. c. 23. /. 5. 


Convicts not tranſporting themſelves, or returning, to. 


ſuffer death, 16 Geo. 2, c.15. /. x. 


Dire&ions for trial of offenders who return from. 


tranſportation, or do not tranſport themſelves. 16 Geo, 
2. Ce I 5. þ 2. 


Reward for convidting ſuch offenders, 10 Geo, 2. c. 15. 


/ Ss II, 


CAPs 4» 
[cx 


T R A | - 
co fps and returning, or going into. 
gr Mn pain, guilty of felony without clergy, 20 Geo. - 

Tranſubſtantiation, A declaration againſt the doc- 
trine of tranſubſtantiation uſed in the church of Rome 
is required by ſtat. 3o Car. 2. c. 1, | 

| Traverle, (from the French Traverſer, i. Transfigere) 
Significs ſometimes to deny, ſometimes to overthrow or 
undo a thing, or to put one to prove ſome matter ; much 
uſed in anſwers to bills in Chancery z or it is that which 
the defendant pleadeth, or faith in bar to avoid the plain= 
tiff's bill, either by confefling and avoiding, or by deny- 
ing and traverſmg the material parts thereof, IFeſt. Sym- 
bol. part 2.. tit. Chancery, ſe&. 54, 55. The formal words 
of which zraverſe are in our French fans ceo, in Latin 
abſq. hoc, and in the Engliſh without that. See Kitchin, fol. 
227\, and 240. Staundford, Prerog. cap. 20, See 20 
Vin. Abr. tit Traverſe. 

Traverle an indicment, Is to take iſſue upon the 
chief matter, and to contradi& or deny ſome point of 
it. 'As In a preſentment againſt A. for a hizhway over- 
flowed with water, for default of ſcouring a ditch, &c. 
A. may traverſe either the matter, that there is no high- 
way there, or that the ditch is ſufficiently ſcoured ; or 
otherwiſe he may traverſe the cauſe, viz. That he hath 
not the land, or that he and they whoſe eſtate, &c. have 
not uled to ſcour the ditch. Lamb, Eiren. lib. 4. cap, 
13. Þ. 521, 522. Cowell, edit, 1727, See 20 Vin, Abr, 
tit. Traver Os g 

Traverſe an office, Is to prove that an inquiſition 
made ot lands or goods by eſcheator is defeftive, and 
untruly made. Cowell, edit, 1727. 

An office returned by an eſcheator in Chancery may be 
traverfed there, 34 Ed. 3. c. 12. 

Lands feized on an inquiſition ſhall not be let to farm 
till a month after it is returned, and ſhall be let to the - 
party that will traverſe the inquiſition, 8 77. 6. c. 16. 
r HL. 8. c.:10: 

No grant to be made of lands till a month after the 
inquiſition returned. 18 FH. 6. c. 6. 

No proteCtion to be allowed to a patentee in the ſcire 
facas, 23 H. 6. c. 16. 

Righcs ſaved that are not found by the inquiſition, 
2 & 3 Edw.6.c 8. VE 

Traverſe given where the King is intitled by double 
matter cf record, 2 & 3 Ed. 6. c. 8. /{. 7. 

Traverfum, A ferry. *Tis mentioned in the 4- 
naſticon, 2. tom. 1002. | 
_. Trawlermen, Of thoſe fiſhermen who uſed unlaw- 
ful arts and engines to deſtroy the fiſh upon the river 
Thames, forme were tiled, tinckermen, others hetbermen, 
petermien, trawlermen, &c. See Stowe's ſurvey of London, 
p. F0 Hence to trowle or trawle with trowling-line for 
pikes. 

Traylhaſton, See Juſtices of Traylbaſton ; and 
ſee copies of ſeveral commiſſions granted to them by Ed. 
ward the firſt in S'elman's Gloſory, verbo Traylbaſton, The 
comon people in thoſe days called them Trayba/ton, quad 
ſonat, trahe baculum, Edward the firſt in his thirty-ſecond 
year, ſends out a new writ of inquiſition, called T; rai.baſ- 
ton, againſt intruders on other men's lands, who, to op- 
preſs the right owner, would make over their lands to 
great men ; againſt batterers hired to beat men, breakers 
of the peace, raviſhers, incendiaries, murderers, fighters, 
falſe aflifors, and other ſuch malefaCtors: Which inqui- 
ſition was ſo ſtrictly executed, and ſuch fines taken, that 
it brought in excceding much treaſure to the King, 
Chron. fol. 111. See Plac. parliamentaria, fol. 211, & 
280. And 4 [n/2. 186, And in a parliament 1 fs 2 
the Commons of England petitioned the King, that no 
commiſſion of Eyre or Tray:/baſton, might be ined during 
the wars, or-for twenty years to come. Rot. Par, 1.K. 
2. Cowell, edit. 1727- 

Traytor, (Traditor, proditor.) See Treaſon. 

Trayterous poſition, Of taking arms by the King's 
authority againſt his perſon, and thoſe that are com- 
miſfioned by him, condemned by the flat. 14 Car. 2, 
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T. BR, CE. Tempore Regis Edwardi. Theſe initial let- 
ters have this continual note of time in the Domeſday-re- 
gi/ter, where the valuation of manors 1s recounted, what 
it was in the time of Edward the Confeſſor ; and what 
ſince the conqueſt, As in Oxenfordſcir———manerium de 
Burceſtre, T.R. E. wvaluit quindecim libras, modo ſexdecim. 
Cowell, edit. 1727. 

Treaſon, (Proditio,) Of the French Trahiſmn, and it 
is divided into high treaſ-n and petty treaſon ; high treaſon 
is defined to be an offence committed againſt the ſecurity 
of the King or kingdom, whether it be by imagination, 
word, or deed; as to compaſs or imagine the death of the 
King, Queen, or Prince, or to deflower the King's wife, 
or his eldeſt daughter unmarried, or his eldeſt ſon's wife : 
Or levy war againſt the King in his realm, adhere to his 
enemies, counterfeit his Great Seal, Privy Seal, or money: 
Or wittingly to bring falſe money into this realm coun- 
terfeited like the money of England, and utter the ſame. 
To kill the King's Chancellor, Treaſurer, Juſtices of 
either bench, Juſtices in Eyre, of affize, or of Oyer and 
Terminer, being in their place doing their office, Stat, 
25 E. 2. cap. Forging the King's ſeal manual or privy 
ſignet, Privy ſeal, or foreign coin current here. Stat. 2. 
Mar. cap. 6. Or diminiſhing or impairing current mo- 
ney. 5 Eliz, 11. 14 Eliz, cap. 3. 18 El. 1. Or to ſay 
the King is an heretick or papi/?, or that he intends to in- 
troduce fopery, &c. anno 13 Car. 2. cap. 1, &c. In caſe 
of this treaſon, a man ſhall be drawn, hanged, and quar- 
tered, and forfeit his lands and goods to the King. It is 
called alſo treaſon paramount. Anno 25 E. 3. c. 2, Pettit 
_ is, when a ſervant kills his maſter, a wife her 
huſband.: Or when a ſecular and religious man kills his 
prelate or ſuperior, to whom he owes faith and obe- 
dience, This kind of treaſon gives forfeiture of eſcheats 
to every lord within his own fee. See Brad. lib, 3. 
tract, 2. cap. 3. num. 1, 2, There is alſo mention of 
accumulative treaſon and conflruftvie treaſon in the ſtatute 
14 Car. 2. cap. 29, Cowell, edit. 1727. 

Many offences, which are not mentioned in the 25 
Ed. 3. /t. 5. c. 2. before the making of this ſtatute were 
high treaſon. Bro. Treaſ. pl. 14. 1 Hawk. þ. c. 34+ 

It was high treaſon, to have compaſlſed the death of 
the father, or uncle of the King. 3 ft. 7. 

If one ſubject of this realm, inſtead of having ſum- 
moned another to anſwer in the King's courts, had ſum- 
moned him to appear before the tribunal of a foreign 
prince, this was high treaſon. 6:4. DH 

By the 25 £4. 3. /t. 5. cap. 2. after declaring divers of- 
fences to be high treaſon, it is enacted, ** "That becauſe 
many other caſes of the like treaſon may happen in time 
to come, which a man cannot think of nor declare. at 
preſent, if any other caſe ſuppoſed to be high treaſon, 
which is not ſpecified above, doth hereafter happen be- 
fore any one of the juſtices, ſuch juſtice ſhall not pro- 
ceed to judgment of treaſon until the caſe be laid before 
the King in parliament, and be declared, whether it 
ought to be adjudged a treaſon, or another felony.” 

Notwithſtanding this clauſe, ſome juſtices did pre- 
ſume to adjudge certain offences, that are not mentioned 
in this a, to be high treaſon: But they were for ſo do- 
ing, as it was very fit they ſhould, ſeverely puniſhed. 
3 Inſt. 22, 23. | 

In conſequence of the power given by this clauſe, di- 
vers offences were by different parliaments declared to be 
high treaſon, 3 Int. 3, 14, 23. 

As ſome of the as of parliament, by which theſe 
were ſo declared, were penned in general terms ; others 
of them in particular terms; and others in obſcure 
terms ; and as ſome offences, which had in ſome parlia- 
ments been declared to be high treaſon, were in other 
parliaments declared not to be ſo; the miſchief, which 
aroſe from the difficulty of knowing what was or was not 
high treaſon, became as great, as they had been before 
the making of the 25 Ed. 3. 2. 5. cap. 2. 

In order to put a ſtop to theſe, it was by the 1 Mar. 
ft. 1. cap. 1+ par. 3. enated, © That from henceforth 
none a&, deed or offence, being by at of parliament 
made high treaſon, by words in writing, cyphering, deeds, 
or otherwiſe whatſoever, ſhall be taken, had, deemed or 
adjudged, to be high treaſon, but only ſuch as be declar- 


cy Ob 


ed and expreſſed to be high treaſon, in or by the a& of 
parliament made in the twenty-fifth year of the reign of 
the moſt noble King of famous memory, Edward the 
Third, touching or concerning treaſon, or the declara- 
tions of treaſon, and none other; any a or aQts of par- 


ſaid twenty-fifth year of the reign of the ſaid late King 
Edward the Third, or any other declaration, or matter, 
to the contrary in any wile notwithſtanding,” | 

The conſequence of this ſtatute is, that no offence is 
at this day high treaſon, unleſs it is declared to be ſo by 
the 25 £4. 3. /?. 5. cap. 2. or has been made ſo by ſome 
5 ay ſubſequent to the firſt year of the reign of Queen 

ary. 

And no offence is to be adjudged high treaſon, unleſs 
it be clearly, and without argument or inference, within 
the meaning of ſome aCt of parliament; for no ſtatute, 
whereby any offence is declared to be, or made, high 
treaſon, is to be extended to equity. Plowd. 86. 2 In/?. 
12, 20, 21, 18 El. c.1. /. 1. 

There can be no acceſlary in high treaſon. Bro. Treaſ. 
Ig. 3 Inft. 9, 138. H. P. C. 127, 215. 2 Hawk, 
Pl, C. 310. 

And it ſeems to be always agreed, that, what would 
have made a man an acceſlary before the fa in any other 
felony, does make him a principal in high treaſon, 
Brfe 21, 138. Hawk. Pl. C, 127, 215. 2 Hawk. Pl. 

« 210. 

It has been determined, that the receiving and aiding 
a traitor, after the offence has been committed, does 
not, in the caſe of counterfeiting the King's money, 
make a man a principal in high treaſon, Dyer 296, 
Conier's caſe, 

But the better opinion is, that the receiving and aid- 
ing a man, who has been guilty of counterfeiting the 
King's money, makes the perſon ſo doing a principal in 
this, as well as in every other ſpecies o: high treaſon, 
3 1nl2. 13.8. H. P.C. 127, 215. Keb. 33. 2 Haws, 
P, C. JI0. 

By the 7 Ann. cap. 21. par, 1. It is enated, That 
after the firſt day of Fuly 1709, ſuch crimes and of- 
fences, which are high treaſon within England, ſhall be 
conſtrued, adjudged, and taken to be high treaſon within 
Scotland, and that no crimes or offences ſhall be high 
treaſon within Scotland, but thoſe that are high treaſon 
within England. 

The diſtinction of high and petit treaſon was not 
known to the law of Scot/ard; for every offence, which 
was by the law of England petit treaſon, was by the law 
of Scotland treaſon. 5 Bac. Abr. 109. 

At this day, an offence, which is in England petit 
treaſon, is in Scotland only a capital offence : Te being by 
the 7 Ann. cap. 2. far. 7. enaCted, © that murder un- 
der truſt, which was by the law of Scotland treaſon, ſhall 


for the time be only adjudged and deemed to be a capital 
offence.” | | 


r. Tho are in a capacity of being guilty of high treaſon 
and againſl whom high treaſon may be committed. th 


2. Of the different kinds of high treaſon. 


3. Of petit treaſon in general, and the different kinds of 
petit treaſon. 


1. Whoarema capacity of being guilty of hich treaſon 
and againſt whom high treaſ;n may be committed, at 


— Every ſubje&t, who is within the age of diſcretion, 
— be guilty of. high treaſon. 3 [nff, 4 1 Hauk. P. 
« 25:35: 

Nay, the duty of allegiance to the King is fo inſepa- 
rable from a natural born ſubject, that, notwithſtanding 
all he can do to renounce it, and transfer his ſubjeion 
to a foreign prince, if he practiſes any thing, which 
would be high treaſon in any other perſon, it is ſo in 
him. 1 Inf. 129. 1 Hawk, P.C. 3s. 


In ancient times, if a madman had been guilty of any 


attempt upon the life of the King, it was high treaſon. 
3 Inſt, 6, 4 Rep. 124. | 


But 


liament had or made at any time heretofore, or after the 
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But ſince the ſtatute made in the 25th year of the reign 
of Ed. 3. the words of which are, * when a man doth 
compaſs or imagine the death of our Lord the King,” 
it has been held that a man, who is nn compos mentts, 
js incapable of compaſling or imagining ; and, conſequent- 
ly, that ſuch a one cannot be guilty of that ſpecies of 
high treaſon, which conſiſts in compaſling or imagining 
the deathr of the King. 3 1/16. 1 Hawk. P.C. 35. 

By the 33 H. 8. cap. 20. par. 1, It was enacted, 
* That, if any perſon ſhall commit high treaſon, when 
he is of good and whole memory, and after accuſation, 
or confeſhon thereof, ſhall fall to madneſs, the treaſon 
done by ſuch perſon may be tricd in his abſence ; and 
that the offender ſhall, if found guilty, ſuffer ſuch pains 
and forfeitures, as if he had been of good and whole me- 
mory, and had been perſonally arraigned,” 

' And par. 2. It was enated, © That if any perſon ſhall 
be attainted of high treaſon, and afterwards fall into 
madneſs, he ſhall, notwithſtanding ſuch madneſs, have 
and ſuffer execution.” 

But this cruel law was, as it was highly reaſonable it 
ſhould, ſoon repealed ; for the deſign of all puniſhment 
is example, ut pana ad paucos, metus ad onnes, perventat : 
But, when a madman is executed, it is both a miſerable 
ſpeRacle, and an inſtance of extreme inhumanity and 
cruelty ; and the execution of ſuch a man can be no ex- 
ample to others, 3 Int. 4, 6. 

The huſband of a Queen regnant may be guilty of 
high treaſon againſt ſuch Queen ; becauſe ſhe is, in the 
eye of the law, a diſtin& perſon to divers purpoſes from 
her huſband. 3 Inf. 8. 

And, for the ſame reaſon, a Queen conſort may com- 
mit high treaſon againſt the King her huſband, Jb:d. 

An alien, who comes into the kingdom in a hoſtile 
manner, is not guilty of high treaſon ; becauſe he owes 
no allegiance to the King. 3 [n/t. 11. 7 Rep. 6. Ld 
Raym. 1. Salk, 632. 

But, if any natural born ſubje& of a foreign prince 
came at firſt peaceably into the kingdom, and has lived 
here ſome time, he may commit high treaſon : For, as 
he has enjoyed the protection of the King, a local alle- 
giance is in return due from him. 7 Rep. 6. Calum's 
caſe. 3 Infl. 5, Hob. 211. Ld Raym. 1. Salk. 632. 


An ambaſſador from a foreign prince may be guilty of 


high treaſon ; becauſe, as he came into the kingdom in 


tion, a local allegiance is due from him, 3 [n/f. 153. 
7 Rep. 6. 1 Hawk. P. C. 35. 

The offence of high treaſon may be committed againſt 
any perſon, who is in the aCtual poſſeſſion of the crown, 
although ſuch perſon is only King or Queen de fatto, 
and not de jure: for, as the lives and properties of the 
people are proteQted by ſuch King or Queen, during his 
or her adminiſtration of the laws, allegiance and ſubjec- 
tion are due in return for this protetion. 3 nt. 7. 
H. P. C. 13. 1 Hawk. P. C. 35. 

Nay, it has been held, That, if any offence amount- 
ing to the crime of high treaſon has been committed 
againſt a King de fads, and the King de jure afterwards 
comes to the crown, this offence is ſtill puniſhable as 
high treaſon. 3 In/t. 7. Bro. Treaſ. pl. 10, H. P.C. 
12. 1 Hawk. P, C. 36. | 

By the 11 H. y. cap. 1. It is enacted, © That no per- 


ſon who attends upon the King for the time being, to do. 


him true and faithful ſervice of allegiance, or is in other 
| places, by his commandment, in his wars, within this 
Lad, or without, ſhall for the ſaid deed be convicted for 
high treaſon.” | | 
And it is in-the general true, that the offence of high 
treaſon cannot be committed againſt the perſon who has 
a right to the crown, ſo long as any King de fad is in 
aQual poſſeflion thereof ; becauſe allegiance is only due 
to the latter. 3 I». 7, H. H., P. C. 101. 1 Hawk. 
P. C. 35, 30. | | 
It was indeed reſolved, after the reſtoration of King 
Charles the Second, that all the ats, which had been done 
to prevent his acquiring the aCtual poſſeſſion of the crown, 
' were high treaſon. Kel. 15. The caſe of the Regicades, 
But this reſolution does not contradict the doctrine juſt 
laid down ; For it had been firſt reſolved, by the ſame 


a friendly manner, and has enjoyed the King's protec- | 


P, C. 12. 
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judges, that this prince, notwithſtanding he had be 
ſome years hindered from exerciſing the fot rvSung bed 
been all that time King de fa&s, as well as King de jure; 
and it 1s certain, that no other perſon had, during this 
time, been in the actual poſſeſſion of the crown. Kel, 
86 'J Keb. 315, 454. 1 Hawk, P. C. 26. 

The crime of high treaſon may be committed againſt 
the perſon on whom the crown rightfully deſcends, be- 
fore he or ſhe is crowned; for it has been determined by 
all the judges, that the coronation of a King or Queen 


is only a folemnity. 3 Infl. 7, Watſon ; 
wan 6 or —»/7 3 ut. 7. Watſon's caſe. H. P. C. 


As their would moreover be a failure of juſtice, if 
there was not always a perſon, in whoſe name the laws 
may be adminiſtered, it is a maxim of law, that the 
King never dies; and conſequently high treaſon may be 
committed againſt a King before his proclamation: For 


he becomes King immedately upon the death of the jer- 
fon to whom he ſucceeds, 


3 nfl; 7. 1 5 H.-P. GC. 
IO1. 1 Hawk. P. 1p" Wh We OY 


But, if the perſon, who is next heir to the crown, i 
of the Romiſh religion, or has married a papiſt, the kite 
of high treaſon cannot be committed againſt ſuch per- 
ſon; for by the 1, & M. Pt, 2. c 1. par, g. lt is 
enacted, © That every perſon, who is or ſhall be recon- 
ciled to, or hold communion with, the ſec of the church of 
Rome ; or ſhall profeſs the popiſh religion; or ſhall mar- 
ry a papiſt; ſhall be excluded, and be for ever incapable 
to inherit, poſſeſs or enjoy, the crown and government 
of this realm, and Hreland, and the dominions thereunto 
belonging, or any part of the ſame; or to have, uſe, or 
exerciſe any regal power, authority, or juriſdiQtion, 
within the ſame; and, in all and every ſuch caſe or 
caſes, the people of theſe realms ſhall be, and hereby are, 
abſolved of their allegiance,” 


2, Of the different kinds of high treaſon. 


By the 25 Ed. 3. cap. 2. par. 1. Tt is declared to be 
high treaſon, when a man does compaſs or imagine the 
death of our Lord the King, or the Queen his concert, 
or of their eldeſt ſon and heir; and thereof be provably 
attainted of overt deed, 

This clauſe does not expreſſly mention a Queen reg- 
nant; but the confſtruftion has been, that ſuch a Queen 
1s within the meaning of the words our Lord the Kine: 

Inſl. 7. H. P. C. 12. 1 Hawk. P. C. 36. 

'The huſband of a Queen regnant ſeems to be with- 
in the meaning of the words, in this clauſe, of the Queen 
his conſort: But, as he is not within the letter of them, 
it has been held, that it is not high treaſon to compaſs 
or imagine his-death. 3. Inf. 7. H. P. C. 12. 1 Hawk, 
FG. | ; | | 

This clauſe does not extend to any Queen dowager; 
for although ſhe retains the title of Queen ſhe is not the 
concert of a King regnant. 3 In. 8. 1 H. FH. P. C. 
I24. 1 Hawk, P. C. 37. | 

And if the wife of a King regnant is divorced @ vin- 
culo matrimonii, it is not high treaſon to compaſs or ima- 
gine her death, becauſe ſhe ceaſes to be his concert. Z3 
Inſt. 9. 1. H. H. P.C. 124. 

If the elder ſon of a King or Queen regnant dies, with- 
out leaving any iſſue, during the life of ſuch King or 
Queen, this clauſe extends to the next ſon; becauſe he 
thereby becomes the eldeſt ſon and heir. 3 [»/?. 8. Hl, 
1 Hawk. P. C. 37. a 

But it has been doubted, whether, if the eldeſt fon 
of a King or Queen regnant dies, during the life of ſuch 
King or Queen, and leaves iflue a ſon, it be-high trea- 
ſon to compaſs or imagine the death of ſuch ſon. 1 FH. 
H. P. C. 125, 126. "” | | 

Tt is ſaid, that the eldeſt daughter of a King or Queen 
regnant is not within the meaning of this clauſe. 1 #. 
H. P. C. 126, 127. | 
In one book this difference is taken, that this clauſe 
does not extend to a collateral heir apparent; who is only 
proclaimed heir apparent, but that, if ſuch collateral heir 
apparent is declared to be heir apparent, by an act of 
parliament, it extends to him, 3 1»ft. 9. v 

ut 
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But in another book it is doubted, whether any colla- 
tcral heir apparent is within the meaning of this clauſe. 
i i. H. P.C. 125, | 

As the words in this clauſe compaſs or imagine do im- 
ply a deſign, it follows, that the taking away the life 
of the perſon included therein is not high treaſon, unleſs 
it be accompanied with ſome circumſtance of deſign. 3 
In/l. 6. 1 Hawk. P. C. 35. 

And before the making of this a&t it was held, in the 
caſe of Sir I/alter Tirrel, who ſhot an arrow, by which 
William Rufus was killed, that the taking away the life 
of this prince, by the accidental' glance of ſuch arrow 
was not high treaſon. 3 [n/t. 6. 1 Hawk. P. C. 35. 

But wherever any defign upon the life of one of the 
perſons comprehended in this clauſe is manifeſted by an 
overt a&t, this, although ſuch deſign is not afterwards 
carried into execution, is high treaſon ; for the words of 
the ſtatute are dith compaſs or imagine. 

If divers meet to conſult the deſtruftion of the King, 
this is, in every one of them, an overt act of compal- 
ſing or imagining his death. 3 1»/t. 12. 1 Ann. 104. 

Kel. 17, 21. 1 Hawk. P.C. 56. | 

Nay, the knowledge of a delign to deſtroy the King, 
if accompanied with any circumſtance of aflent, or ap- 
probation, is an overt act of this ſpecies of treaſon. 3 
 tnft. 14. H. P.C. 127. Kel. 17, 21. 1 Hawk. P.C. 
38, 56. ae 
” if a man, knowing that a meeting is to be held to 
conſult the deſtruction of the King, goes to ſuch meeting, 
this, although when there he ſays nothing, is evidence of 
his aſſent to, or approbation of, the traiterous intention. 
Kel. 17, 21. The caſe of the Regicides. 1 Hawk. P. 
C. 56. 

i; a man, who has once been accidentally preſent at an 
aſſembly to conſult the deſtruction of the King, goes a 
ſecond time to ſuch an aſſembly, this is alſo evidence of 
his aſſent to, or approbation of, the traiterous deſign. 
Kel. 17, 21, The caſe of the Regicides. 1 Hawk, P, 
C. 56. 

Many other as, beſides ſuch in which the deſign, in 
the firſt inſtance, is to take away the King's life, are 
overt a&ts of this ſpecics of treaſon. 

If a man incites a foreign prince to invade the realm, 
this is an overt act of compaſling or imagining the King's 
death ; becauſe it has a direCt and natural tendency to 
bring his life into imminent danger. 3 nfl. 14. H. P. 
C. 13. Dyer 238. 1 Hawk. P. C. 35. 

The aſſembling of men, with an intention of com-. 
pelling the King to comply with a certain demand is, for 
the ſame reaſon, an overt aCt of this ſpecies of treaſon, 
3 Inf. 12. HM. P. C. 1%. Kel. 21. Moor 621. 

It divers perſons are aſlembled for the, purpoſe of im- 
priſoning the King, this is likewiſe an overt a&t, in 
every one of them, of compaſling or imagining his death: 
| Becauſe it is very likely, that ſuch impriſonment will 
end in his death, 3 1/2. 6, 12. H. P. C. 11. x Hawk. 
P, Ge 35» | | 

It has been doubted, whether an aſſembling of men, 
with a deſign to depoſe the King, is an overt aCt of this 
ſpecies of treaſon ; becauſe it is ſaid, there may be a de- 
ſign to depoſe the King, without intending to take away 
his life. Bro. Treaſon. pl. 24. _ | 

But it ſeems to be the better opinion, the aſſembling of 
men, with ſuch deſign, is an overt act of compaſſing or 
imagining the King's death : Becauſe, if this deſign is 
carried into execution, the death of the King will in all 
probability be the conſequence thereof, 3 1n/!. 6, 12. 
H. P.C. 11. 2 FVentr. 316. 1 Mod. 322. 1 Hawk. 
EG Its 

Coke Chief Juſtice was of opinion, that the levying 
of war againſt the King is not an overt act of compaſling 
or imagining the King's death ; for that ſuch levying of 
war, which is by this ſtatute declared to be one diſtin 
ſpecies of high treaſon, can never be an overt act of an- 
other ſpecies of high treaſon; becauſe, if it ſhould be 
held ſo to be, two diſtinCt ſpecies of high treaſon would 
be confounded. 3 Inft, 14. Se] | 


Chief Juſtice but two pages before; the laſt of which 
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But it has been reſolved, by all the judges I- 
though perſons do aQtually ws war, b ths ns 
indicted for the treaſon of levying war, they may never- 
thelels be indicted for com alling and imagining the 
King's death, and that ſuch levying of war may be laid 
as an overt act of the compaſling or imagining. Ke! 
20, 21. The caſe of the Regicides. ; 
And in this caſe, beſides expreſſly denying what is laid 
down in 3 1nft. 14. to be law, it is ſail, that, what js 
there laid down, is contrary to the caſes of Lord Ceb- 
bam and the Earl of Eſfex, which are cited by Coke, 


it had been held, that the gathering men together, with 
a deſign to compel the Queen to comply with certain 
demands, was an overt aCt of compaſling or imagining 
her death. | 

| But perhaps, upon conſidering the two paſſages, they 
will be found quite conſiſtent, Tg He 

| The deſign, in this caſe of the Earl of Ex, was to 
get 4 Queen into the power of the perſons aſſembled. 
3 Infl. 12. 
But in the other paſſage Coke, Chief Juſtice only 
ſpeaks of levying a war againſt the King generally, 
3 In/l. 14. | , 
Now whether both theſe propoſitions, that a levying 
a war with a deſign againſt the perſon of the King is an 
overt act of compaſling or imagining his death, and that 
a levying a war againſt the King generally is not fo, are 
or are not law, there is certainly no contradiftion in 
them. 5 Bac. Abr. 113. 

And it may be fairly inferred, from what is laid 
down in two modern books, that both theſe propoſitions 
are law. 

In one of theſe it is ſaid to have been reſolved, by 
the Court of King's Bench at a trial at bar, that a con- 
ſpiracy to levy war in order to depoſe the King, which 
is the civil death of the King, is an overt act of com- 
paſſing or imagining his death ; but that a conſpiracy to 
levy war generally is not fo, becauſe there may be ſuch 
a levying of war as is treaſonable, without any inten= 
tion of depoſing the King. 1t ed. 322, Done! caſe, 
Mich. 2 Geo. 1. | 

Mr. Serjeant Hawks, in ſpeaking of this point, uſes 
theſe words, © It has been adjudged, that the levying a 
war againſt the King's perſon, or the bare conſulting to 
levy ſuch a war, is an overt act of compaſſing or imagin- 
ing his death : But he does not ſay, that the levying or 
conſulting to levy, a war againſt the King generally, is ſo, 
1 Hawk. P. C. 38. 

It ſeems to be agreed, that the publiſhing of written 
or printed words may be an overt aCt of compaſling or 
imagining the King's death. 
And it has been held, that the printing a book, con- 
taining treaſonable poſitions, and ſending it in a box to 
the King, is a publication of ſuch book. 2 Roll, Rep. 
88 Williams's caſe. 

If any words in writing or print are publiſhed, which 
have a direct tendency to alienate the affetions of the 
people from the King, ſuch publication is an overt att of 
compaſling or imagining his death : becauſe this will in 
all probability he the conſequence thereof, Dyer. 298. 
2. Roll. Rep. 89. 1 Hawk. P.C, 36. " 

The publiſhing a printed book, or ſending a letter, 
to incite a foreign prince to invade the realm, is an overt 
act of this ſpecies of treaſon; for, if an Invaſion is 
made, the King's life would be in danger. 3 [»/t. 14- 
H. C. P. 13. 

If a book is publiſhed, in which it is aſſerted, that it 
is high time for the people to take the government into 
their own hands, and that it is an honourable and con- 
ſcientious a, to caſt off their allegiance and put the 
King to death, this is an overt aCt of compaſling or ima- 
gining his death. Kel. 22, 23. Twyne's caſe. 

It has been held, that to publiſh, in writing or print, 
a prophecy of the King's death is an overt a&t of this 
ſpecies of treaſon. 2 Kel. Rep. 88, 89, //illiam's cale. 


Put 
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But in another book it is ſaid, that to prophecy the 
King's death does not ſeem to be an overt act of this 
ſpecies of treaſon, 1 H. H. P. C, 108. rd 

And it is laid down, that to calculate the King's 
rativity is not an overt act of compaſling or imagining 
his death, FZ. P. C. 11. 1H. H, P.C. 108. 

It has been held, that the writing of words, which 


contain a treaſonable poſition, does, although the ſame 


are never publiſhed, amount to an overt a of compaſling 
or imagining the death of the King : ſor that /cribere' e/? 
* agere. 2 Roll, Rep. 82, Williams's caſe. 

But it ſeems to be the better opinion, that the writing 
of ſuch words, does not, unleſs the ſame are publiſhed, 
amount to an overt aCt of this ſpecies of treaſon ; be- 
cauſe they may have been written merely by way of 
amuſement, and without any traiterous deſign. 
Car: 125. 1 Hawk. P, C. 38. | 

It is laid down in ſome books, that the bare ſpeaking of 
words can never be an overt act of compaſling or imagin- 
ing the King's death; and, from the ſpecial aQs of par- 
liament made at different times after 25 £4. 3. ft. 5. c. 4. 
to attaint perſons guilty of ſpeaking treaſonable words, 
it is inferred, that ſuch words were not an overt a& of 
compaſſing or imagining the King's death, within the 
meaning of this ſtatute ; for that, if they had been ſo, 
ſuch ſpecial aft would have quite been nugatory. 3 [nt 
14, 38, 140. 1 H. H. P.C. 111, 112. | 
It ſeems to be the better opinion, that words alone 
may, in fome caſes,' be an overt z& of this ſpecies of 
treaſon ; for that words are the moſt natural way of ex- 
prefling the imagination of the heart. Sr. P. C, 2. 
Yel. 107. Kel. 13. 1 Lev. 57. Salk, 631. 3 Mod. 35. 
1 Hawk. P. C. 39, 40. 

The ſpeaking of any words, which plainly ſhew a 
defign to take away the King's life, is an overt a& of 
compaſiing or imagining his death ; although ſuch deſign 
be future or conditional, or both future and conditional. 
St. P. C. 2. Yel. 107. Kel. 13. 3 Med. 55. 1 Hawk, P. 
C. 39. | 
| Theſe words, If I mect the King, I will kill him, 
have been held to be an overt act of this ſpecies of trea- 
ſon. 1 Lev. 57. Alcoct's caſe. 

It has been determined, that theſe words, The King, 
being excommunicated by the Pope, may be depoſed and 
killed by any whatſoever, which killing is not murder, 
are an overt act of this ſpecies of treaſon. 1 Roll, Rep. 
185. Cwen's caſe. Se 

And it was ſaid by Hzlt. Chief Juſtice, that it is not 


neceſſary, that the words ſhould in ſuch caſe be expreſs; | 


for that- any words, provided the jury are plainly and 
clearly ſatisfied, from the tenor of them, that the ſpeaker 
has been engaged in a deſign upon the King's life, are 
an-overt at of compaſling or imagining his death, 4 
Stat. Tri, 720. Lowick's cale. | | 
But it ſeems to be agreed, that, if the words ſpoke are 
only in contempt, or in diſgrace, of the King's perſon, 
as if they charge him with ſome perſonal vice, or with 
ſome bw Agr defef, ſuch words are not an overt act of 
compaſling or imagining his death. Cro. Car. 125. Pine's 
caſe. 1 Hawk. P. C. 39. | 
It has been held, that to ſay the King is a baſtard, or 
to ſay another perſon has a better title to the crown than 
him, is an overt a& of this ſpecies of treaſon ; becauſe 
it diſcovers the mind to be traiterous. Ye/. 107. 2 Roll, 
Rep. go. Palmer 426. 

\ But the better opinion is, that no looſe words, which 
are ſpoke without reference to an a&t or deſign, do 
amount to an overt act of compaſſing or imagining the 
King's death : becauſe it is not certain, that the ſpeaker 
Has any deſign upon his life. Salk. 631. Charneoc#'s caſe, 
x Hawk. P. C. 39. | . 

To pray that God ſhould ſhorten the Queen's days, 
1&2P. & M. c. 9g. certain prattices againſt King 
Philip made treaſon, 1 & 2 P. & A. c. 10; importing 
counterfeit foreign coins made treaſon, 1 & 2 P. & 1. 
c 11. impuging the Queen's title, &c. 1 El. «. 5. 

Second refuſal of the old oath of ſupremacy to be pu- 
niſhed as high treaſon, 5 E1, c, 1. /. 11, | 

Vol. Il | 


” 
þ _ 


Cro. | 


TN. 
Clippitg and impairing money made tteaſon, g £!, 
C IT. 
Certain offences by words, 
the life of Queen Elizabeth, 
Treaſon for popiſh prieſts to remain in the kingdom, 
or for perſons in popiſh ſeminaries not prieſts, not to re- 


&c. made treaſon during 
I3 El. C. I, 


turn and ſubmit, &c, 27 El. c.2 |. 3, 5. 

Reconciling any perſon, or being reconciled to the ſee 
of Rome, putting in uſe the Pope's bulls, &c, made trea- 
ſon, 13 EL. c, 2. 23 Eliz.c.1. 3 Fac. 1. 4+ 
ſet. 22, | | 

Conſpiring to enlarge priſoners committed for treaſon, 
14 El.c, 2. 

No paſt attainder to be reverſed after execution, 28 or 
29 El. Ce. 2, | : 

Certain offences by words made treaſon, during the 
life of King Charles 2d, 13 Car. 2, /t. t. c. 1. | 

Correſponding with enemies, 3 //, & 1M. c. 13. 3 & 
4 Ann. c. 14. | 

Repairing to France, 31, & M. c. 13. 9 I. 3. c. r. 

SO __—__ with the late King James made treaſon, - 
9 . 3. C.'I, 

Correſponding with the Pretender, 13 JF. 3. c. 4. 
ect. 2. 

Fay compaſs the death of the Princeſs Anne, 13 I. 3, 
&. 6. [;-18. | | 

Endeavouring to hinder the ſucceſſion, x An. fl. 2. 


& 1. £2. | 
Gadd or ſoldiers beyond ſea, correſponding with 
enemies, 2 & 3 Ann. c. 2. /[. 34. 
Raiſing mutiny, diſobeying or reſiſting officer beyond 
ſea, felony, 2 & 3 Am. c. kf: 35. 
Offences may be tried in K. B. 2 & 3 Ann, c. 20, 
ſe. 36. | | ; 
Writing in defence of the Pretender's claim made trea« 
fon, 4 Ann. & 8. 6 Ann. c. 7. 
Treaſon to purſue the depoſing the King, or to repeal 
certain as, 21 Rrc. 2. ©. 3, 4, &c. 
For ſeveral old condemned opinions relating to treaſon 
and the prerogative, fee 21 R. 2. c. 11, 2 H. 4. c. 3. 
Nothing ſhall be adjudged treaſon but as was ordained 
by the ſtatute of ZE. 3. 1 H. 4. c. 10. 
Clipping, waſhing, &c. of money, treaſon, »3 H, 5, 


— 


c. 6. | 
Eſcape of priſoners committed for ſuſpicion of treaſon, 
declared to be treaſon, 2 H. 6. c. 17. 

Serving the King for the Time being incurs no for- 
ſeiture, 1 Hd. 7. c. 1 | 
Wilful poiſoning made high treaſon, 22 H. 8. c. 9. 
| Pradtifing againſt the eſtabliſhment of the ſucceſſion 

made treaſon, 26 H.8. c. 22. /. 8. 

Other offences declared treaſon, 26 Z, 8. c. 13. ſ. 2, 
28 H. 8. c. 18. | 

Benefit of ſanQuary taken away in caſes of high trea- 
ſon, 26 H.8. c. 13. /. 3. 5& 6E4.6. c. 11. /. 6, 
extended to natives of Scotland. 7 Ann. c, 21, /, 5. 

Counterfeiting the ſign manual, or privy fignet, made 
high treaſon, 27 H.8. c. 2. 

A repeal of all treaſons ſince 25 Ed, 3. 19. 6. c. 12. 
« 2. with exceptions, /. 8. | 

Preaching, &c. againſt the King's title, the third. 
offence, 1 Ed. 6. c. 12. /. 6. repealed, 1 MJ. 2. r. c. r. 
High treaſon to deny the ſupremacy, 1 £4. 6. c. 12. /. 7. 

To interrupt the ſucceſſion of* the crown, 1 #9. 6. 
c. 12. /. 9. | beg” 

'Fhe third offence of affirming that the King is a here= 
tick or uſurper made treaſon, 5 & 6 Ed.6. c, 11. re- 
pealed 1 Mar. ff. 1. c. I. 
With-holding the King's caſtles or ſtores, &c, made 
treaſon, 5 & 6 Ed. 6. c. 11. ſ. 5. 14 El, c. 1, 

It ſhall be high treaſon to counterfeit coins current 
here, or the Queen's ſign manual, privy fignet or privy 
ſeal, I A. 2. 2. Ce 6, | | 


3. Of petit treaſon 


in general, and the different kinds of 
petit treaſon, | | | 


Wherever a wife murders her huſband, a ſervant his 


maſter or miſtreſs, or an ecclefiaſtick a prelate, or to whom 
8 he 


2: 


he owes obedience, every one of theſe offences is petit 
treaſon, H. P. C, 23, 24. 1 Hawk, P.C. 87, 88. 

As every petit treaſon implies a murder, it follows that 
the mere killing of a huſband, maſter or prelate, is not 
always petit treaſon ; for, if there are not ſuch Cir- 
cumſtances, in the cafe of killing one of theſe perſons, 
as would have made it murder in the caſe of killing any 
other perſon, it does not amount to this offence. 2. P. 
C. 24. 1 Haukh, P. C. 88. 

And if, upon an indictment for petit treaſon, the kill- 
ing appears to have been upon ſuch a ſudden provoca- 
tion, that it would, in caſe the fact had been committed 
by a ſtranger to the perſon killed, have amounted only to 
manſlaughter, the jury may acquit the perſon indicted of 
the petit treaſon, and find him guilty of manſlaughter, 
3H. HP" C. 378. 

Some offences which are not mentioned in the 25 Ed. 
3- /f. 5. c. 2. were before the making of this ſtatute petit 
tre:ſun, 1 Hawk. P, C, 87. $4, 

If a woman had procured a ſtranger to' murder her 
huſband, this, although ſhe was not preſent at the per- 
petration of the murder, was petit treaſon. 3 1». 20. 

It was alfo petit treaſon, for a ſervant to counterfeit 
the ſeal of his maſter. bid, 

By the 25 Ed. 3. 2. 5. c. 2. after declaring divers 
offences to be petit treaſon, it is enafted, * That, be- 
cauſe many other caſes of the like treaſon may happen 
in time to come, which a man cannot think of or de- 
clare at preſent, if any other caſe, ſuppoſed to be treaſon, 
which is not ſpecified above, doth hcreafter happen before 
any one of the juſtices, ſuch juſtices ſhall not proceed to 
judgment of treaſon, until the caſe be laid before the 
King and parliament, and it is declared whether it ought 
to be adjudged. a treaſon or other felony.  ' 


It docs not appear, that any offences were, iri .conſe-: 


quence of the power given by this clauſe, declared in 
parliament to be petit treaſon. | 

And by the firſt of Mar. /?. r. cap. rt. par. 3. the 
power. itſelf is taken away, it being thereby enacted, 
© That no aCt, or offence, ſhall be taken,. had, deemed or 
adjudged, to be petit treaſon, but only ſuch as be declar- 
ed and exprefled to be petit treaſon, in or by the at of 
parliament, made in the 25th year of the reign of the 
Moſt noble King of famous memory, King Edward the 
third, touching or concerning treaſon or the declaration 
of treaſon,” | 

As no offence has been by any ſtatute ſubſequent to 
this made petit treaſon, it follows, that no offence is at 
this day petit treaſon unleſs it is one of thoſe, which is 
by the 25 Ed. 3. ft. 5. c. 2. declared to be ſo. 

And no offence is to be adjudged petit treaſon, unleſs 
it is clearly, and without argument or inference, within 
| the meaning of this ſtatute ; for a ſtatute declaring any 
offence to be treaſon, ought not to be extended by equity. 
Phd. 86. 3 Injt. 12, 21. 18 Eliz. c. 1. /. 1. 

The diſtintion of high and petit treaſon was not 
known to the law of Scotland : For every offence, which 
was by the law of Eng/and petit treaſon, was by the law 
of Scotland treaſon. | 

At this day, an offence, which is in England petit 
treaſon, is in Sc:tland only a capital offence: It being 
by the 7 Ann. cap. 21. par. 7. enacted, © That murder 
under truſt, which was -by the law of Scotland treaſon, 
ſhall for the time to come be only adjudged and deemed 
| to be a capital offence.” 

There may be an acceſſary, either before or after the 
. faQt, in petit treaſon. 3 I[n/?. 20, 21, 138. 

At the Common law, an acceſlary to this offence, be- 
fore the fat, was intitled to the benefit of the clergy. 

But by the 4 & 5 Ph. & Mar. cap. 4. par. 1. it is 
enacted, * That if any perſon, after the firſt day of 
March next coming, ſhall maliciouſly command, hire, 
or counſel, any perſon to commit or do any petit treaſon, 
every ſuch oftender ſhall not have the benefit of the 
clergy.' 

It is by the 25 Ed. 3. flat. 5. c. 2. declared to be petit 
treaſon where a wite ſlayeth her hutband, 

If A. who is married to B. during ſuch intermarriage 
has been marcied alſo to C, this laſt woman, although ſhe 
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| is to ſome purpoſes a wife de fas, is not a wife within 


the meangin of this clauſe ; becauſe the ſecond marriage 
was ifſo fatto void, 1 H. H. P.C. 381. | 

It a woman, aftar having been divorced cauſa adulterii 
vel ſavite, murders the man from whom ſhe was di- 
vorced, this is petit treaſon : For, as a divorce for either 
of theſe cauſes does not, by the law of England, diſſolve 
os uvinculum matrimonit, ſhe continues to be his wife, 

bid. 

But, a woman, who has been divorced cauſa conſan- 
gumitatis vel pracontrattus, cannot be guilty of this of- 
fence ; becauſe the vinculum matrimonit is diſſolved by a 
divorce of either of theſe cauſes. 7b4, 

If a wife procures a ſervant to kill his maſter, ſhe is, 
although the fact be committed in her abſence, guilty as 
an acceſſary to petit treaſon, 3 1r/t. 20. H. P, C. 25. 
1 Hawk, P. C. 88. ' 

But, if a wife, who has procured a ſtranger to kill 
| her huſband, is abſent when the faCt is perpetrated, ſhe 
is only as an acceſſary to murder : For the principal is 
only guilty of this crime ; and the maxim is, Acceſſorius 
ſequitur naturam ſui principalis. 3 Inſt. 20. 139, H, 
P, Cc 24,25. 1 FR. H., P;.379. 1 Hawk. FP. C. 8; 

If a wife, however, after having procured a ſtranger 
to kill her huſband, was, by agreement with ſuch ſtran- 
ger, in the houſe wherein the murder was committed, 
ſhe is, although ſhe was not in the room at the time of 
the perpetration thereof, guilty of petit treaſon : For, as 
the murderer was, in this caſe, embolden, by the ex- 
| peRtation of having her immediate affiſtance, if the ſame 
had been wanted, to commit the crime, ſhe 1s in judg- 
ment of law, as much a principal, as if ſhe had ſtood 
by, with a weapon in her hand, ready to ſecond him, 
Ar gr. #1; £5 Ge 2%. .1 Hawk. P. C. 88; + 

If a ſtrangcr and a wiſe are both principals in the mur- 
der of her huſband, the wife is guilty of petit treaſon, 
the ſtranger of murder only, 3 [nft. 20. H. P. C. 25. 
1 Hawk. P. C. 88. | 
' "But if a wife kills her huſband by the procurement of 
a ſtranger, the Jatter ſeems to be guilty as acceſſary ta 
petit treaſon. 1 Hawh. P. C. 88. | 

' By the 25 Ed. 3. 2. 5. c. 2. It is declared to be petit 
treaſon, where a ſcrvant ſlayeth his maſter, 

The murder of his miſtreſs, or of his maſter's wife, 
by a ſervant has been adjudged to be petit treaſon, Nei- 
ther of theſe caſes is indeed within the letter thereof: 
But both of them are clearly within the meaning of this 
clauſe; for the word maſter ſignifies any perſon, ta 
whom another ſtands related as a ſervant. 3 Inf. 20, 
Plowd. 86. 1 Hawk, P. C. 88. 

If a child kills his father, or his mother, this, al- 
though it be a much more heinous crime, is not petit 
treaſon : Becauſe it is not a caſe provided againſt by this 
ſtatute; and the judges are reſtrained, by an expreſs 
clauſe therein, fiom interpreting it a /im:l:,- or @ minore ad 

Plowd. 86. 3 Inſt. 20, 22, 23. H. P. C. 24. 
1: Hawk. P. C. 87. op 

But if a child, who ſerves his father, or his mother, 
for meat, drink, cloaths, or wages, murders ſuch father, 
or mother, this is petit treaſon, 3 [n/t. 30. H. P. C. 
it Hawk, P., C. 87. | 

A ſervant, after having quitted his maſter's ſervice a 
year, killed the perſon who had been his maſter. This 
was adjudged petit treaſon ; becauſe it appeared that the 
crime was committed in conſequence of malice conceived 
againſt the perſon killed while the murderer was in his 
ſervice. Bro. Coron. 116. Plowd, 206. 3 Int. 20. 
H. P. C. 23. 1 Hawk. P. C. 88. 

It has been juſt now ſhewn, in treating of that ſpecies 
of- petit treaſon, which conſiſts in the murdering of a 
huſband by his wife, in what caſes the wife is a principal 
in, or acceſlary to, petit treaſon, or an acceſfary to mur- 
der only. Bs 

It is in this place ſufficient to ſay, without repeating 
them, that any circumſtance, which would in the caſe of 
a wife have made her ſo, does in the caſe of a ſervant 
make him, a principal in or an acceſſary to petit treaſon, 
or an acceſſary to murder only. 5 Bac. Abr. 136. By 


T--K .'K 
| By the 25 E4, 3. Be. 5: &. 2: Itis declared to be petit 
treaſon, when a man ſecular or religious, flayeth his pre- 
Jate to whom he owes obedience, | | ; 
If an ecclefiaſtick; who enjoys a benefice in the dio- 
ceſe of 4; within the province of-B. {lays the archbiſhop 
of the province of B. this, although he is not the im- 
mediate ſuperior of ſuch eccleſiaſtick, ſeems to be. petit 
treaſon. | 1 #. H. P. C; 381. ' © | 
If a churchman hold two benefices in different dio- 
ceſes, it is petit treaſon to murder the biſhop of either of 
theſe; becauſe a canonical obedience is due to both of 
them ZUbid. | Y 
. And it has been laid down, that, if an eccleſiaſtick 
flays the biſhop who ordained him, this is petit treaſon, 
although he does not enjoy any benefice, or cure of ſouls, 
within the dioceſe of this biſhop; becauſe he profeſſed, at 
his ordication, a canonical obedience to ſuch biſhop. 
Tb:d. 
For more learning on this ſubjeft, ſee 5 Bac. Abr. tit, 
Treaſon. | 
Treaſure, (Theſaurus) Signifies riches and wealth; 
and as the King's treaſure is the finews of war, and the 
honour and ſafety of the King in time of peace, firma- 
mentum belt & ornamentum pacisz; if any mine of baſe 
metal be found in any ground, it belongs to the lord of 
the ſoil; but if it be of gold or filver it appertains to the 
King, in whoſ2 ground ſocver they be found. Cowell, 
edit. 1727. | 
Treaſurer, (Theſrurarins) Is an officer to whom the 
treaſure of another is committed to be kept, and truly 
diſpoſed of: The chicfeſt of theſe with us is the treaſurerof 
England, who is a lord by his office, and one of the great- 
eſt men of the land, under whoſe charge and govern- 
ment is all the Prince's wealth contained in the Exchequer, 
as alſo the clerks of all officers any way employed in the 
coll:Aing of the impoſts, tributes, or other revenu-s be- 
longing to the crown. Smith, de Rep. Angler. lib. 2 
cap. 14. Sce more belonging to this office, 20 E. 3, 6. 
z3r H. 6, 5. 4 &£- 445-297 &. 458.22 H. 86.20; 
and 14. 6. 13. This high officer hath by virtue of 
his office, the nomination of all eſcheators yearly 
throughout England, and giveth the places of all cul- 
tomers 2nd ſearchers in all the ports of the realm, with 
divers other matters, &c, There is alſo the treaſurer of 
the King's henſhold, who is of the privy council, and, .in 
the abſence of the /eward of the King's hauſhild, hath 
power with the controller and Reward of the Marſhalſea, 
without commiſhon, to hear and determine treaſons, miſ- 
priſions of treaſon, murder, homicide and bloodſhed com- 
mitted within the King's palace. Staundf. Pl. Cor, lib. 
3. cap. 5. In Weſtm. 2. cap. 1. there is mention of the 
treaſurer of the Exchequrr, treaſurer of the navy or war, 
27 E. 3. flat. 2. cap. 18, 35 Eliz. cop. 4. treaſurer of 
the King's chaniver, 26 H. 8. 3. 33 H. 8. 39. trea- 
ſurer of the King's wardrobe. 15 E, 3. flat. 1. cap. 3. 
25 E. 3. flat. 5. cap. 21. whoſe office you have well ſet 
out in Flea, lib. 2. cap. 14. Treaſurer of the county for 
poor ſoldiers. 25 El. c. 4 And moſt corporations 
through the kingdom have an officer of this name that 
receiveth their rents, and diſburſeth their common ex- 
pences, and is of great credit among them, Cowell, edit. 
1727. Re 
"Treafurer in Cathedzal Churches, A dignitary 


who was to take charge of the veitments, plate, jewels, | 


relicks, and other treaſure of the ſaid church. But at 
the time of the reformation, when ſome who abhorred 
idols did commit ſacrilege, and took away the infinite 
reaſure of cathedral and conventual churches, then the 
office was extinguiſhed as ncelleſs in ſome churches, as 
York, Lincoln, Hereford, but ſtill remaining in Saliſbury, 
London, &c, Cowell, 1727. 

Treaſurer of the Tounty, 'To be choſen by the juſ- 
tices of peace, 43 £liz, c. 2. ſet, 14. See County: 
rate. 

Treaſure-trove, (Theſaurus inventus,) Signifies in 
our Common law s it does in the Civil, Yeterem depoſe- 
fionem pecunie, cujus non extat memoria, ut jam dominum 
non habeat, with which definition Bra&on agrees: And 


though the Civil law give it to the finder, according to 
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the law of nature, yet the law of England gives it to the 
ns 1 his, prerogative, or to ſome other who claims by 
the King's grant, or by preſcription, as appears, Bra. 
lib. 3, trafl, 2, cap, 3. num. 4 The puniſhment for 
concealing treaſure found, is impriſonment and fine, 
Staundf. Pl. Cor. lib. 1. cap. 42. PFitzherb. Abridement, 
pag. 187, But if the owner may any ways be known, 
then it does not belong to the King's prerogative, Brit- 
ton, cap, 17. ſays it is every ſubject's part, as ſoon as he 
has found any treaſure in the earth, to make it known 
to the coroners of the county, &c. See Kitchin, fol. 40. 
anm 1 & 2 P. & M. c. 15. This was anciently called 
findaringa, of finding the ireaſure. Leg. Hen. 1. c. 11. 
See 3 In/t. fol. 132, and 20 Yin. Abr. 414. 

Trealury, Signifies ſometimes the place where the 
King's treaſure is repolited ; and at other times the office 
of treaſurer, Cowell, edit, 1727. 

Trebucher, (Terbichetum,) A tumbrel, or cucking 
ſtool, 3 Par. Inft. fol. 319. See Tribuch. It was 
alſo a great engine to caſt {tones to batter walls, att. 
Pariſ. 1246. | 

Trees, The proprietors of trees cut down or taken. 
away how recompenced and the offenders puniſhed, 43 
El. c. 7.. 15 Cars 2. cl 2: |. 2: 

Ingrofling oak bark prohibited. Tx Tac. 1. cap. 22: 


ſe, I9., 


Penalty of ſelling oaks to be barked, 1 Fac. 1. c. 22» 
+» 20, 

The houſes of perſons ſuſpeed to have cut or taken 
them away, to be ſearched, 15 Car. 2. c. 2. /. 3- 

Perſons deſtroying plantations puniſhed as treſpaſſers, 
22 & 23 Car. 2. c. 7. f. 5. 1 Geo. 1. fo. 2. £43. 6 
Geo. I. c. 16. 29 Geo. 2. c. 36. |. 6. | 

As felons, 9 Ges. I. c. 22. ſc 1 


The neighbouring inhabitants, x Geo. I. ff. 2. c. 48, 


6 Geo, I. c. 16, 

And the hundred anſwerable for damages, 9 Geo. I. 
ce. 22. f. 7. 29 Geo. 2. c. 36. ſ. 9, See Timber, and 
20 Vin. Abr. 415—420, | 

Trect, '(Triticum, i. e, Wheat,) In the flatute of 
51 H. 3. bread of treet ſeems to be that bread which was 
made of fine wheat, Cowell, edit. 1727. | 

Tremagium, (Tremi/ium, Treme/ium,) The ſeaſon 
for ſowing ſummer-corn about March, the third month, 
to which the word may poſlibly allude. For corn ſowed 
in March is by the French called tremec and tremois, 
and ſometimes mars or marſ:t, which the [talians call 
martiolin or martiol, Tremeſium was commonly oppoſed 
to hibernagium, 1. e. the ſeaſon for ſummer-corn, barley, 
oats, heans, &c. to the ſeaſon for winter-corn, wheat 
and rye, C:well, edit. 1727. 

Tremellum, A word uſed for granary, in on. Ang. 
tem. I, þ. 470. 

Trencheatoz, (From the Fr. trancher, to cut,) A 
carver of meat at a table, as we often find in the patent- 
rolls, penſions granted by our Kings to F. S. uni tren- 
cheatorum noftrorum, Cowell, edit. 1727. | 

Trenchia, (Trancia, Fr. trancher, to cut,) A trench, 
or dike newly cut. 1d. 1b. _ | 

Trental, (Trental:,) An office for the dead that con- 
tinued thirty days, or conſiſting of thirty maſſes, from 
the Italian trenta, that is, trzginta, © mentioned 1 Ed. 
0. 14» TIE 
Trepget, A great engine to throw ſtones apainſt a 
wall in ſtorming a town. It is mentioned in Knzghton, 
anno 1382. | bo 

Treſpaſs, Tran/grefſio, Signifies any tranſgreſſion of 
the law under treaſon, felony, or miſpriſton of either, 
Staundf. Pl. Cir. fel. 38. where he ſays, That for a lord 
of- the parliament to depart from the parliament without 
the King's licence, is neither treaſcn nor felony, but 
treſpaſs. But it is moſt commonly uſed for that wrong 
or damage, which is done eithet to the King in his fo- 
reſt, or by one private'man to another; and in this ſigni- 
fication it is of two ſorts, zreſþpaſs- general, otherwiſe 
termed treſpaſs vi & armis; and treſpaſs ſpecial, other- 
wiſe called treſpaſs upon the caſe, and this ſeemeth to be 
without force, howbeit ſometimes they are confounded. 
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fee F, N. B. fol. 86, 87, In an aQtion of treſpaſs, the 
plaintiff always ſues for damages, or for the value of the 
hutt done him by the defendant. "Phere is alſo treſpaſs 
local, and re af tranſitory, Treſpaſs local is that which 
is ſo annexed to a place certain, that if the defendant 
join iſſue upon the place, and traverſe the place only by 
ſaying ab/zue hac, that he did the treſpaſs in the place 
mentioned in the declaration, and aver it, it is enough 
to defeat the ation. Treſpaſs tranſitory is that which 
cannot be defeated by the defendant's traverſe of the 
place, becauſe the place is not material, but actions of 
treſraſs quare clauſum fregit ought to be Jocal. Bradon, 
lib. 4. cap. 34. num. 6. divides tranſgreſſionem in majorem 
& minorem. Cowell, edit. 1727. 


The werd treſpaſs, which is derived from the Latin | /* 


word tranſgrediory ſignifies a going beyond what is law- 
ful ; hence it follows that every injurious act is, in the 
large ſenſe of this word a treſpaſs. But, as many in- 
Jurious acts are diſtinguiſhed by particular names, as trea- 
ſon, murder, rape, and other names, the legal ſenſe of 
the word treſpaſs is confined to ſuch injurious aCts as have 
not acquired a particular name. Some treſpaſſes are not 
accompanied with any force; a treſpaſs of this fort is 
called a treſpaſs upon the caſe: And the proper remedy 
for the party injured is by an action upon the caſe. 
Other treſpaſles are accompanied with force, either actual 
or implied. If a treſpaſs, which was accompanied with 
either actual or implied force, has been injurious to the 
public, the proper remedy in every ſuch caſe 1s by an 
indictment, or by information. And, if a treſpaſs that 
was accompanied with an actual force, has been injurious 
only to one or more private perſons, the offender is in 
every ſuch caſe liable to an indictment ; or to an infor- 
mation; for, although the injury has in ſuch caſe been 
only done to one or more private perſons, as every txeſpals 
accompanied with actual force is a breach of the peace, 
it is to be conſidered and puniſhed as an offence againſt 
the public. 5 Bac. Abr. 150. dro aaa 
Beſides the remedy which is given by law, in the caſe 
of a treſpaſs accompanied with aCtual force, for the of- 
fence againſt the public, every private perſon, who has 
received any injury from ſuch treſpaſs, may recover a 
ſatisfaQion for the ſame by an action of general treſpaſs. 
And if a treſpaſs has been only accompanied with implied 
force, the proper remedy (this not being a public of- 
fence) is likewiſe by an aCtion of general treſpaſs, The 
writ of general treſpaſs, upon which this aCtion is found- 
ed, is ſometimes returnable, at other times it is not ſo. 
And it is at the eleftion of the party injured by a treſ- 
paſs with force to ſue out a writ of general treſpaſs, that 
is, or one that is not returnable. "The Jlatter ſort of 


writ is called vicontiel writ: Becauſe the matter therein 


complained of is to be heard before the ſheriff to whom 
it is direted. But, as the vicontiel writ of general treſ- 
paſs is at this day very ſeldom ſued out, it is by no 
means neceſſary to go into the particular conſideration 
thereof. That writ of general treſpaſs which is returnable 
has, from the words vz et armzs therein contained, ob- 
tained the name of a writ of treſpaſs vi et arms; and 


the ation thereupon founded is called an aQtion of treſ-_ 


paſs 74 et armis. - 5 Bac, Abr. 150, ISI. 


Ii. For what injuries an action of treſpaſs vi et armis 
lies in general, ; 


2. In what 5 us an aftion of treſpaſs vi et armis Ties 
for an att which was at firſt lawful, but becomes af- 
terwards a treſpaſs with farce ab initio. | 


1. For what injuries an ation of treſpaſs vi et armis lies 
in general, | 


Wherever any unlawful a&, from which a private in- 
jury has been received, was accompanied either with 
actual or implied force, the party injured may bring an 
action of treſpaſs vi et armis. Fitzh. N, B., 93, Bro. 
AX. ſur le caſe, pl. 46. Ld. Raym. 1402. Str, 635. 

But, where the injury that has been received was oc- 
caſioned by a fraudulent or negligent at, which was not 


A 


| be recovered in this ation, as well for an injury which 


A. i 
accompanied either with aQual or implied force, thig 
action does not lies Bro, AF, ſur le caſe, pl, 46. Fitzh, 
N. B. 93. Ld. Raym. 188, 1402. Str. 635. 

This action does not lie for any injury which is the 
conſequence of a mere non-feaſance; becauſe, where 
no action has been done, there cannot have been any 
force, 

If the perſon intitled to tithes does not, after havin 
received notice of their being ſet out, fetch them away in 
a reaſonable time, he is liable to an aQtion upon the caſe 
tor the injury ſuſtained by the lying of theſe too lon 
upon the land : But an ation of treſpaſs vi et armis 
cannot be maintained ; becauſe this injury ariſes from 
a mere non-feaſance, £4. Raym. 188. Shapcett v, Mug- 
ord. | 

So if A. who ought to repair the banks of a river, 
neglects to do it, and for want of this being done the 
ground of B. is overflown, the proper remedy of B, is 
by an action upon the caſe: Becauſe the injury ariſes | 
from a non-feaſance, Bro. Af. ſur le caſe, pl. 46, 
Fitzh. N. B. 93. 

This action does not lie for any injury which is occa- 
fioned by a lawful a&; becauſe ſuch an a can never 
be accompanied with what the law calls force. 

If one man fixes a ſpout for the carrying of water 
from his houſe, and the water thereby carried falls and 
| does damage upon the ground of another, this laſt can- 
not bring an action of treſpaſs vi et armis; for, as the 
fixing of- this ſpout was lawful, the injury does not ariſe 
from a mal-feaſance: But the r:?medy is in this caſe 
by an action upon the caſe. Sr, 635. Reynold v. Clarke, 
Ld. Raym, 1402. | 

It is indeed laid down generally in ſome books, that, 
if one man fills up a ditch which has long been a waters 
courſe, and by reaſon of this the land of another is over« 
flown, the latter may maintain an ation of treſpaſs 
vi et armis. Fitzh, N, B. 8g, Bro, Af, ſur le caſe, 
l.- 46: 
: But in a modern. caſe it was held, that this ation 
would not lie in ſuch caſe, provided the ditch was in the 
land of him who filled it up, becauſe it was lawful to 
fill this up; and that, if any injurious conſequence has 
followed from thence to another, the remedy is an 
aCtion upon the caſe. Ld. Raymond 1402. Reynolds v. 
Clark. Str. 636. 


It is laid down, that a fſatisfation may in ſome caſes 


has accidentally been the conſequence of a treſpaſs with 
force, as for one which has been the neceſſary conſequence 
thereof. | 

If A. breaks the hedge of B. to the value of four 
pence, and a beaſt of common enters through this breach 
into the cloſe of. B. and does damage, it ſeems that B. 
ſhall recover damages for the whole injury in an aQtion 
of treſpaſs vi et armis againſt 4, for he ſhall not be 
obliged to bring this aCtion againſt A. for the damage 
done by the breaking his hedge, and an aftion upon the 
caſe for the damage done by the beaſt. Bro. Treſ. 179. 

But a quzre is ſubjoined to what is laid down in this 
book. | 

And it is laid down in other books, that, if one injury 
is laid in a declaration in an action of treſpaſs vi et armis, 
for which an aQtion of treſpaſs vi ef arms is the proper 
action; and another independent ſubſtantive injury is 
laid in the ſame declaration, for which the proper a&tion 
is an aCtion upon the caſe; the judgment oughr, if there 
be a general verdict againſt the defendant, to be arreſted 
becauſe, as the judgment in an aCtion of treſpaſs vi 2t 
armis is, quod capiatur pro fine, and that in an aQion 
upon the caſe is, quod /it in miſericordia, an injury, which 
was only proper for the latter, ought not to have been 
contained in a declaration in the former ation. Zd. Raym. 
27 3. Courtney v.. Collet. Carth. 4.37. 

ut if one injury, for which the proper ation would 

otherwiſe have been treſpaſs upon the caſe, is, after lay- 
ing an injury proper for a declaration in an ation of treſ- 
paſs v: et armis, laid in the ſame declaration with a per 
qued ; the judgment in an aCtion of treſpaſs vi et arms 


may, although the verdict againſt the defendant is a general 
ap one, 


yi 
one, be well pronounced : becauſe that, which comes 
under the per quod, is not to be conſidered as an indepen- 
dant ſubſtantive injury, but as laid merely in aggrava- 
tion of damages. Ld. Raym. 274. Courtney v. Collet. 

It is laid down in two books, that if the bailee of 
cattle, which have been lent him to plough his land with, 
kills any of them, the owner thereof has his cleCtion to 
bring an aCion of treſpaſs vi et armis, or an action upon 
the caſe. 1 Int. 55. Hob. 180. 

And in one of theſe, it is alſo laid down, that the 
party injured by a reſcue may have either an action of 
treſpaſs vi et armis, or an action upon the caſe, Hob. 180, 
Wheatiey v. Stone. 

But in ſome other caſes it is laid down generally, that 
the bailee of cattle, who kills any of them, is not liable 
to an action of treſpals vi et armis, becauſe he came law- 
fully to the poſleſſion thereof : But that the proper 
remedy is an action upon the caſe, Bro, A. ſur le caſe, 
þ1. 99. Bro. Tref. pl. 295. 

It does not moreover ſeem reaſonable, that an injured 
party ſhould at any time have been at liberty to bring 
which of theſe ations he pleaſes ; becauſe the judgment 
in them is very different. Ld. Raym. 273. Courtney v. 
Collet, | 
And this is leſs reaſonable now then heretofore ; for if 
the injured party has in any caſe ſuch an election, he 
may in every ſuch caſe, by chuſing to bring an action of 
treſpaſs upon the caſe, elude a very uſeful ſtatute, and 
intitle himſelf to full coſts, although he does not recover 
damages to the amount of forty ſhillings. Zd. Raym. 
188, Shapcott v, Mugford, 


2. In what caſes an aftion of treſpaſs vi et armis lies for 
an aft which was at firſt lawful, but becomes afterwards a 
zreſpaſs with force ab initio, 


It is in general true, as has been ſhewn under the laſt 
head, that no injury, which has been occaſioned by a 
lawful aQ, is treſpaſs with force. But in ſome caſes an 
at, which was in the firſt inſtance lawful, becomes af- 
terwards a treſpaſs with force ab initio, Where the law 
gives a general authority or licence to do a thing, and 
the perſon, who has began to a&t under either of thele 
properly, is afterwards guilty of ſome poſitive abule of 
the ſame, he becomes a treſpaſſer with force ab initio, 
5 Bac. Abr. 154. 

It Z. $. who has diftrained a beaſt damage-feaſant, 
afterwards kills or uſes the ſame, he becomes a treſpaſler 
with force ab initio; he had indeed by law an authority 
to diſtrain this beaſt: But, as this extends only to the 
keeping it as a pledge to enforce the making ſatisfaCtion 
for the damage done, the killing or uſing thereof was an 
abuſe of this authority. $8 Rep. 146. The ſix carpenters 
caſe. Bro. Treſ. pl. 359. 

But every meddling with a thing, which has been 
diftrained, does not amount to ſuch an abuſe of the 


general authority given by law to diſtrain, as to make 


the diſtrainer a treſpaſſer with force ab initio. 

If a man who has diſtrained armour ſcowers the ſame, 
in order to preſerve it from ruſt, he does not become a 
treſpaſſer with force ab initia: For the doing of this, ſo 
far from being injurious, is beneficial to the owner. Cre. 
Eliz. 583. Duncomb v. Reeve, : 

But, if a man after having diſtrained raw hides tans 
them, he becomes, notwithſtanding that theſe would 
otherwiſe have rotted, a treſpaſſer with force ab initio : 
Becauſe this, although it ſeems to be a benefit to him, 
may be an injury to the owner ; for he can never be ſure 
having his own hides again, the nature of them being ſo 


changed by the tanning that they cannot be known. 


Jbid. SL 

And, in the caſe of a diſtreſs for rent, an injurious 
meddling with what bas been diſtrained does not make 
the diſtrainer a treſpaſſer with force ab znitio, 

For by the 11 Geo. 2. cap. 19. par. 19. it is enafted, 
© That, where any diſtreſs ſhall be made for any rent 
juſtly due, and any unlawful a& ſhall be afterwards done 
by on party diſtraining, or by his agent, the diſtreſs 
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DT: 
ſhall not be therefore deemed unlawful, nor the party 
making it a treſpaſſer ab initio, 
| The law gives every man a licence of going into an 
inn at ſeaſonable times ; yet if a man, who went law= 
fully into an inn, if afterwards guilty of any injurious 
act there, he becomes a treſpaſler 'with force ab mnitto : 
Becauſe this is a poſitive abuſe of a general licetice in 
YT” 8 Rep. 146. The ſix carpenters caſe. Bro. Tref. 

* 359- 

ut where a man is only guilty of a negative abuſe of 
a general authority or licence in Jaw, he docs not become 
a treſpaſſer with force ab initio: For a man, who has 
only been guilty of a mere non-feaſance, can never be a 
treſpaſſer with force. 5 Bac. Abr. 155, 

If 1. $. who has diſtrained a beaſt damaged-feaſant, re- 
fuſes to deliver it on a tender of amends before the im- 
pounding thereof, this is an abuſe of an authority given 
him by law to deſtrain; and the owner of the beaſt may 
recover damages for the detention : But, that the injury 
ariſes from a non-feaſance, 7. $. does not become a treſ- 
paſſer with force ab initio, 8 Rep. 146. The /ix carpen- 
ters caſe, Ld, Raym, 188. 

So if a man, who went lawfully into an inn, refuſes 
to pay for the liquor he has drank there, this is a nega- 
tive abuſe of a licence given him by law to go into an 
inn: But he does not become a treſpaſler with force ab 
emmitio. 8 Rep. 146. The fix carpenters caſe, 

It is in the general true, that every man, who is 
guilty of any poſitive abuſe of a particular authotity 
given him by law becomes a treſpaſler with force ab 
mito. 

A conſtable, who had the warrant of a juſtice of the 
peace to ſearch the houſe of 7. $. for ſtolen goods, pulled 
down the clothes of a bed in which there was a woman, 
and attempted to ſearch under her ſhift, it was held, that 


by this abuſe of his authority he became a treſpaſſer with. 


force ab imitto. Clayt. 44. Ward's caſe, 

But by the 17 Gee. 2. cap. 38. par. 8. it is enacted, 
© That where any diſtreſs ſhall be made by any overſeer, 
by virtue of a warrant of diſtreſs, for anv money juſtly 
due for the relief of the poor, the party d:'!training ſhall 
not be deemed a treſpaſſer ab initz72 on the account of an 
irregularity done by ſuch party.” | 

And in ſome caſes a man, who is only guilty of a 
negative abuſe of a parucular authority given him by 
law, becomes a treipaſſer with force ab mito, | 

If a ſh-riff has not. returned a writ which ought to have 
been returned, he becomes, altho!gh this is a meie non- 
ieaſance, a treſpaſler with force ab initio 3 as to every thing 
that has been done under this writ. Bro. Faux impr. pt. 
5. pl. 7. pl. 12. pl. 23. 1 Jon. 378. Salk. 40g, £4. 
Raym, 632. Cro. Car. 446. 

Burt, if a bailiff has by virtue of a warrant from a 


ſheriff executed a writ which ought to have been re- 


turned, he does not, although it has not been returned, 
become a treſpaſſer ab initio: for it would be hard to 
puniſh the bailiff for the default of returning this writ; 
which, as it was dirc&ted to the ſheriff, could only be 
returned by him. Bro. Faux impr. pl. 5. pl. 22. 1 Fon. 
378. Cro, Car. 446. | 
If however the bailiff of an inferior court has not re- 


turned a writ which ought to have been returned, he be- 


comes a treſpaſſer with force ab mito, as to every thing 
that has been done under it; becauſe he is a principal ot- 
ficer, and not, as in the caſe of a bailiff ating under a 
warrant from the ſheriff, a ſubordinate one ; and conſe- 
quently it was is duty to return this writ. 1 Roll, Abr, 
563. pl. 18. Ld. Raym. 632. | 

A man, who is guilty of an abuſe of an authority or 
licence, in fa does not, although the abuſe is a politive 
one, become a treſpaſſer with force ab initio, 

Ff the bailce of a beaſt, which has been delivered to 
him to be kept, kills or uſes it, he is liable to make ſa- 
tisfaction for his abuſe of an authority given him by the 
owner thereof : . But he does not begome a treſpaſſer with 
force ab initio, Bro, 'I'rvl. pl. 295. #1 327, Bro, Act. 
ſur le caſe, pl. 99, 
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$o if a beaſt, which has been diſtrained for a rent- 
charge, is killed or uſed by the diſtrainer, he does not 
become a treſpaſſer with force ab 1nti9 + Becauſe the diſ- 
treſs in this caſe is made under an authority in fact ; for 
the power of diſtraining is not, as it is in the caſe of a 
rent-ſervice, incident to the rent, but muſt always have 


been given by the grantor thereof, 
Perk. /. 691. 

The rezſon of the difference, between this caſe of a 
poſitive abuſe of an authority or licence in fact, and that 
of a poſitive abuſe of an authority or licence in Jaw, is in 
one book ſaid to be, that the abuſe in the latter caſe 1s 
deemed a treſpaſs with force ab initio: Becauſe the law 
intends from the ſubſequent tortious act, that there was 
from the beginning a deſign to be guilty thereof, 8 Rep. 
146. The ſix carpenters caſe, | 

But this reaſon, which equally applies to both caſes, 
is by no means concluſive : For it may be as well in- 
tended in the former caſe, from the ſubſequent tortious 
a&t, that there was from the beginning a deſign of being 
guilty thereof, Perhaps the difference between the two 
caſes may be better accounted for in the following man- 
ner, In the one, where the law has given an authority 
or licence, it ſeems reaſonable, that the ſame law ſhould, 
in order to ſecure the perſons, who are yithout their di- 
ret aſſent made the objets thereof, from all poſitive 
abuſes of ſ1ch authority or licence, whenever either of 
theſe 1s volitively abuſed, make the ſame void from the 
beginninz ; «nd leave the abuler thereof in the ſame fitua- 
tion, as if he had acted without any authority or licence. 
And this agrees peric&tly with the maxim Actus legrs 
nemini fact injuriam. But in the other caſe, where a 
man, who was under no neceſlity of giving an authori- 
ty or licence to any perſon, has thought proper to give 
one of theſe to a certain perſon, who is afterwards guilty 
of 2 poſitive abuſe thereof, there is no reaſon that the 
law ſhould interpoſe; and make all that has been done, 
under the authority or licence by him ſo voluntarily 
given, void from the beginning : becauſe it was his own 
folly to place a confidence in a man, who was not fit 
to be truſted. 5 Bac. Abr. 150. 

The interpoſition of the law in ſuch caſe would, 
moreover, be quite contrary to the maxim, Vigilantibus 
non dormientibus ſcrvit lex, 5 Bac. Abr. 156. For more 
learning on this ſubjee?, ſee 20 Vin, Abr. and Bac. Abr, 
tit, Treſpals. 

 Treſpaſſants, (Fr.) Is uſed by Britton cap. 29. for 
paſſengers. | 

Treſtoznare, To turn, to divert anoth-r way; as 
treſtornare viam, to turn the road. Cowell, edit. 1727, 
Chart, King John. _ CIT 

Trial, (Triatio) 1s uſed for the examination of all 
cauſes civil or criminal, according to the laws of the 
realm, before a proper judge ; of which there are divers 
kinds; as matters of fa&t ſhall be zr:ed by the jurors, 
matters of law by juſtices, matters of record by the 
record itſelf. A lord of parliament, upon an indict- 
ment of treaſon or felony, ſhall be tried without any 
oath by his peers upon their honours and allegiance ; but 
in an appeal at the ſuit of any ſubje&, they ſhall be tried 
per bonos & legales homines. If ancient demeſne be plead- 
ed of a manor, and denied, this ſhall be tried by the re- 
cord of domeſday, Baſtardy, excommengement, lawful- 
neſs of marriage, and other eccleſiaſtical matters, ſhall 
be tried by the biſhop's certificate, Of the ancient man- 
ner of trial by combat and great afſize, ſee Combat and 
Alſſize. See alſo Staundf. PI. Cor. cap. 1. 2, 3. and twelve 
men. Triatio eſt exattijſima litis conteftat@, coram judice per 
durdecimvirale ſacramentum, exagitatio. It is uſual to aſk 
the criminal how he will be zr:ed; which formerly was a 
very ſignificant queſtion, but it is not ſo now, becauſe 
formerly there were ſeveral ways of trial, viz. by bAtel,' 
by ordeals, and by jury. And when the criminal an- 
ſwered the queſtion, By god and his country, it ſhewed 
that he made choice to be tried by a jury. But now there 
is no other way of trial, Cowell, edit. 1727. 


1 1n/?. 142, 143. 


T1. What is to be tried by the court ; and what is to be 
tried by the record. 
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| 2. What is tobe tried by a jury. 


| 3 . Of giving notice of trial; and of countermanding 
trial. 


11. HYhat is to be tried by the court ; and what is to be 
tried by the record. 


Every queſtion which ariſes concerning any matter of 
law, is to be tried by the court in which the cauſe de- 
pendeth, 1 ff. 125, 

It is agreeable to common ſenſe, that cuilibet in arte 
ſua perito eft credendum, and it is a known maxim of 
os that ad qua/tionem juris non reſpondent juratores, 

id, 

It is the province of the juſtices to determine what 
the meaning of any word or ſentence in an at of par- 
liament is. Bro, Trial, pl. 143. 2 Inft. 611. 

Tf a queſtion ariſes, whether a certain ſentence is a 
maxim of Jaw, this is to be determined by the juſtices, 
Bre. Trial, pl. 143. 

If a man who was ſeiſed of a houſe for life had at the 
time of his Death any goods thercin, his executor or ad-' 
miniſtrator ſhall have free ingreſs and egreſs to fetch 
them away in a reaſonable time ; and the juſtices before 


| whom the, cauſe dependeth ſhall judge what is a reaſon- 


able time. 1 1/2. 56. | 

The reaſonableneſs of a fine, which has been aſlcfſed 
by the lord of a manor on the admiſſion of a tenant to 
a copyhold eſtate, ſhall be diſcuſſed by the juftices upon 
the circumſtances of the cafe appearing to them. /bid, 

If a queſtion ariſes concerning the exiſtence of a gene- 
ral cuſtom of the realm, this is to be determined by the 
juſtices:: Becauſe every general cuſtom is a part of 
the Common law. Bro, Trial, pl. 143. 12 Med. 573, 

Tt is in general true, that if a queſtion ariſes concern- 
ing the exiſtence of a cuſtom of a particular place, it is 
p be tried by a jury. 1 nf. 74. 2 Rel. Abr. 579, 
580, | 

The queſtion, What is the legal effe& of a deed? is 
to be tried by the court ; becauſe this depends upon the 
conſtruction of the deed. 1 1n/?. 225, Bro, Condition, 
pl. 183. Freem, 146. 

But if the queſtion be, Whether a deed has been ſeal- 
ed and delivered ? This which depends upon a matter of 
fact is to be tried by a jury. 1 nfl, 225. | 

It is the province of a jury to try the fat, whether 
any raſure or interlineation in a deed was made before the 
delivery thereof? 1b1d. | 

But the queſtion, Whether the raſure or interlinea+ 
tion in a deed is of any thing material ? is to be tried by 
the court. Ibid. 

Every queſtion concerning the practice of acourt is to 
be tried by the ſame court; for the practice of every 
court is the law of ſuch court, g Rep. 30. Abbet of 
Strata Marcella's caſe. 12 Mod. 572, 573. 

If a queſtion ariſes concerning any matter of record, 


this can only be tried by the record itſelf. g Rep. 50. 


Abbat of Strata Marcella's caſe. 1 [n/t. 117. 2 Rol, Abr. 
574» | 

The reaſon is that a record imports ſuch verity in it- 
ſelf, that no averment contrary thereto is to be received. 
The receiving of any ſuch.averment would alfo be at- 
tended with great inconvenience ; for if one averment 
could be received in order to contradict a record, another 
might afterwards be received in order to contradict the 
ſecond record ; and ſo this might go on ad infitum. 
1 Inſt, 117. Jenk. Cent. 99. 

In every caſe where iſſue is joined upon the plea of 
nul tiel record, the trial muſt be by the record. Bro. 
Trial, pl. 46. 2 Ral. Abr. 574. ; | 

If a queſtion ariſes concerning a. privilege claimed by 
a City or borough under a charter, this is to be tried by 
the record of the charter. Treal per Pais 15. 

The queſtion whether a man is an attorney ? is to be 
tried by the record of the court in which the attornies 
thereof are inrolled. Str. 76. Foſter v. Gale. Bro. 
Trial, pl. 76. L£d. Raym. 1173. 


The 


; 

The queſtion whether an original writ was. ſued out? 
is notto be tried by the record : Becauſe until a return is 
made thereto the writ does not become a matter of record. 
Heb. 224. Peter v. Stafford. 

If the queſtion be genera), whether the defendant did 
appear? This is to be tried by the record: Becauſe every 
appearance ought to be entered on the record. Cro, Eliz, 
131. Hoe v. Marſhall, 

But if the queſtion be, whether the defendant did ap- 
pear at a day certain? This is to be tried by a jury : For 
it is not neceſſary that the very day of appearance ſhould 
be entered on the record. 46:4, 

If the queſtion however be, whether a perſon was 
rendered at a day certain in diſcharge of his bail? "This is 
to be tried by the record ; becauie the very day of the 
render ought to be entered on the record, Hob, 210. 
Felby v. Canning. 

Tf the queſtion be, whether a deed was inrolled? This 
ſhall be tried by the record. 4 Rep. 71. Hynde's caſe. 

But if the queſtion be, at what time a deed was in- 
rolled? This is to be tried by a jury; becauſe it is not 
neceſſary, nor was it formerly the practice, to mention 
the time of inrolling a deed in the inrolment, 4 Rep. 
71. Hynde's caſe. 2 Rol. Rep. 219. 

If the queſtion be, whether 7. $. was ſheriff of the 
county of 4? This is to be tried by the record : Becauſe 
every ſheriff is appointed by letters patent which always 
are of record, 9 Rep. 31. Abbot of Strata Marcella's 
caſe. 

But the queſtion whether F. N. was under-ſheriff to 
F.S. is to be tried by a jury; for the appointment of an 
under-ſheriff is by matter in pats, and not by matter of re- 
cord. Bra. Trial, pl. 113. 

If a ſheriff who has returned a cepz corprs, afterwards 
pleads to an ation of eſcape that the party never was in 
his cuſtody, the queſtion, whether he has ever been in 
his cuſtody ? is to be tried by the record of the return. 
2 Rol. Abr. 574. pl. 7. | 

But if a theriff who did in fat arreſt F. S. returns 
non et inventus, the queſtion, whether 7. S. was arreſt- 
ed? is to be tried by a jury: Becauſe it does not in this 
caſe appear from the return that he has been arreſted, 2, 
Rl. Abr. 574. pl. 8. 

If a man juſtifies the having done any thing as a juſ- 
tice of the peace, the queſtion, whether he was a juſtice 
of peace? is to be tried by the record of the commiſſion 
of peace. 2 Rel. Abr. 574. pl. g. 

If the queſtion be, whether a man has a right to a 
peerage by creation? This is to be tried by the record of 
the letters patent creating him a peer. 9g Rep. 11. Ab- 
bot of Strata Marcella's caſe, £4. Raym. 14. 12 
Med. 57. | 

But if the queſtion be, whether a man has a right to a 
peerage by deſcent? This is to be tried by a jury: For it 
can never appear from the record, that the perſon now 
claiming the peerage is deſcended from the perſon who 
was firſt created a peer by letters patent. £d. Raym. 14. 
\ Rex. v. Knollys. 12 Mod. 57. Brut” 

If a matter of record is only laid by way of inducement 
to a matter of fact, the trial of ſuch matter is not to be 
by the record, but by a jury. Palm. 524. Bigg v. Waſtimn. 

Every queſtion concerning the proceedings of a court, 
which is not a court of record, is to be tried by a jury. 
1 Inſt. 117. | | 

If a queſtion ariſes concerning a decree of the court of 
Chancery, this is to be tried by a jury ; for the court of 
Chancery is not, ſo far as it is a court of Equity, a court 


of Record. Trial fer Pais 156. See Failure of 
Kecow. | | 
2. What is to be tried by a jury. . 


It is in the general true, that every queſtion of fact is to 
be tried by a jury: And in ſome caſes where a queſtion of 
fat may be otherwiſe tried, it is in the diſcretion of the 
court to ſend it to be tried by a jury. Bro. Trial, pl. 60. 
Bro. Appeal, pl. 47. 

If any new offence be created by a ſtatute, and the ſta- 


tute is ſilent as to the manner of its being tried, the trial | 


2 
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thereof is to be by a juty 3 becauſe this mariner of trial 15 
agreeable to Magna charta, 7 Med. 99. Reg: v. Sturmey, 

Where the agreement is in general terms, that a cer- 
tain fat ſhall be proved, the general rule is that it muſt 
be proved to a jury: For this is the moſt legal way of 
proving any matter of fa&, Hob, 217.  Crookbay v, 
IL oedward, Heb. 93. 5 Rep. 108, Sid, 313. Cro; 
Fac. 381. 

But if any particular manner of proving a certain fa&t 
has been agreed upon by the parties, the fat muſt at- 
ways be proved in the manner agreed upon. Hzb. 217. 
Crookbay v. Woodward. Sid. 313. 5 Rep. 108. Hob. 93: 

If the agreement be, that a certain fa& ſhall be proved 
before 7. S. this is to be proved by witneſſes to be exa- 
mined by F. S. 3 Lev. 231. Beayne v. Beal. 

And although the agreement be in general terms, that 
a certain fact ſhall be proved; yet if it appears clearly 
from any circumſtance attending the agreement, that the 
parties did not intend a proof to a jury, the fact may be 
otherwiſe proved. Cro. Fac. 381, Sid. 313. | 
| If the agreement be that a certain fa ſhall be proved 
in two days, this is not to be proved to a jury, but by the 
examination of witnefles ; for as a trial by a jury can 
never be had within ſo ſhort a time as two days, this man- 
ner of trial could not have been intended. Cro. Fac. 
381. Gold. v. Death, 

The condition of a bond dated the 23d day of Augr/? 
was, that the defendant ſhould pay to the plaintiff 105. 
for every 20s, which the plaintiff ſhould by ſufficient 
proof make it appear that 7. $. was indebted to him ; 
and that one half of the ſame ſhould be paid on or before 
the 25th day of November then next enſuing. An ation 
of debt being brought upon this bond, the defendant 
pleaded, that the plaintiff did not make it appear by ſuf- 
hcient proof that F. S$. was indebted to him in the ſum 
of 205. 
day of November he and 7. S, ſettled an account, by 
which F. $S. acknowledged himſelf to be indebted to the 
plaintiff in the ſum of 3107. upon a demurrer to this 
replication it was inſiſted that the proof ought to have 
been made to a jury: But it was held that ſuch proof 
could not have been intended : Becauſe a trial by a jury 
could not have been had before the time limited for the 
payment of part of the money was expired. Lutw. 665, 
Ladd. v. Garred. | 

And where it is neceſſary that a fa& ſhould be proved 
to a jury, it is not neceſlary that it ſhould be proved in 
a diſtin action, 

A promiſe was 'made by 7. $. to pay F. N. three 
pounds upon his proving that a certain cock did win his 
battle, An action being brought for the money, F. 8. 
pleaded that no ſuch proof had been made, The plea 
was held to be bad ; Et per cur”: It was not neceſſary to 
make the proof before the bringing of an aQtion for the 
money ; for it may be made in ſuch action, MAfoor B45. 
Griffin's caſe. 2 Leon. 215. 

A penalty was given by a ſtatute, upon proving by two 
witneſſes that a certain thing thereby prohibited had been 
done. In an action of debt for this penalty the queſtion 
was, whether it was neceſſary to make proof of the of- 
fence by two witneſſes in another ation before an ation 
could be brought upon this ſtatute? It was held not to 
be neceſſary; for that ſuch proof may be well made in 
the ation upon the ſtatute, Cro. Fac. 188. Aldred v, 
Matthew. | 

It is in the general true, that the queſtion, what the in- 
tent of a party was? Is not to be tried by a jury ; be- 
cauſe this, not being a queſtion of fact, cannot be well 
judged of by a jury. 

But wherever the queſtion does not depend upon a fat 


alone unleſs it was coupled with a certain intent, the in- 


tent as well as the fact muſt be tried by a jury : Becauſe 
the intent in ſuch caſe is the only thing material. And 
the jury muſt judge of this in the beſt manner they are 
able from the circumſtances which attended the fact, 1 
H. H. P. C. 229. 

If the queſtion be, Whether a tenant chaſed his beaſts 
from a manor after the lord who came to diſtrain had 
ſeen them upon the manor, with an intent to prevent 


their 


v 2 . 


The plaintiff replied that before the ſaid 25th - 
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their being diſtrained? This intent muſt be tried by a ju- 
ry. Bro. Iſſue, pl. 45. 
If the queſtion be, w 
was to carry the wool which had been by him put on 
ard a ſhip to Calais? The intent in this caſe muſt be 


hether the intent of the defendant 


Red by a jury. 
229. 


Bro, Iſſue, pl. 22. 


1 AF @' 


tt 


Notwithſtanding that the words for which an aCtion 


is brought would in the general be aQtionable, the jury 
are to judge from all the circumſtances that attended the 
ſpeaking of them, whether they were ſpoken with an 
intent to flander the plaintiff; for unleſs there was ſuch 
an intent, the plaintiff ought not to recover any damages, 
1 Lev. 82, Crawford v, Middleton. Cro. Eliz. 297. 1 
Roll. Abr. 58. | 


3 Of giving notice of trial; and of countermanding a 
irial, | ; 


Every notice of trial muſt be given in writing. 

It has been held that a notice of trial cannot be given 
in the country. 1 Barn. 216. Hankey v. Hoblin. Trin. 
$ Gee. 2, 

But in a later caſe the following diſtinQiion is taken, 
that if the notice of trial be given with the iflue, it muſt 
be given in town, becauſe the iſſue can only be delivered 
in town : But that if it be not given with the iſſue, it 
my given in the country. 2 Barn. 239. Taſhburn 
v. Haſelock, Mich. 16 Geo. 2. 

Etz2ht days notice of trial were heretofore ſufficient in 

any caſe, unleſs the cauſe was to be tried in London or 
Middleſex, and the defendant lived about 40 miles from 
theſe cities reſpeCtively ; in which caſe it was neceflary 
to give 14 days notice. 
But by the 14 Geo. 2. c. 17. far. 4. it is enacted, 
© That no indictment, information, nor cauſe whatſoever, 
ſhall be tried before any judge of aſlize or nf: privs, or 
at any ſitting in London or Weſtminſter where the defen- 
dant lives about 40 miles from either of the ſaid cities 
reſpeively, unleſs notice of trial in writing has been 
given ten days at the leaſt before ſuch intended trial,” 

Notice cannot be given of a trial at bar; until the day 
appointed for trial is entered in the book of the clerk of 
the papers. 2 Lill. Abr. 741. 

By the ancient rules of the courts of King's Bench 
and Common Pleas, a whole term's notice was neceſlary 
to be given before there could be any proceeding for the 
ſpace of four terms. 

As ſome doubt has arifen concerning the conſtruction 
of theſe rules, it is by a rule of the court of Com- 
mon Pleas of Eaſter 13 Geo. 2. ordered, © That in every 
cauſe wherein there has been no proceeding for four 
terms excluſive of the term in which the laſt proceeding 
was, the party who deſires to proceed again ſhall give a 
term's notice to the other of ſuch proceeding z that ſuch 
notice ſhall be given before the cſloin day of the fifth or 
other ſubſequent term; that a judge's ſummons, if no 
order has been made thereupon, ſhall not be deemed a 
proceeding z but that notice of trial, although it was af- 
terwards countermanded, ſhall be deemed a proceeding 
within the meaning of this rule.” 

But although a cauſe has been at iflue more than four 
times, if the trial has been delayed by reaſon of a claim 
of privilege of parliament, it is not neceſſary to give a 
whole term's notice of trial. x Sid. 92. Pawys's 
caſe. 2 | 

So if the trial of a cauſe, which has been at iflue 
about four terms, has been delayed part of the time 
by an injunction from a court of Equity, it is not ne- 
ceſſary to give a whole term's notice of trial. 1b1d. 

If a notice of trial has been countermanded, it can- 
not afterwards be continued: But a new notice muſt be 
given. 1 Barn. 220. Smith v, Heff. 


If the name of the cauſe is not inſerted in the notice | 


of trial, the notice is not good; and this defect is not to 
te cured by inſerting the name in the continuance of the 
notice. 1 Barn, 214. Faceb v. Marſb. 
A notice of trial can be continued only once; for the 
court will not ſuffer this which amounts to the giving 
I 


{ 
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of ſhort notice of trial to be done a fecond time. 
Barn. 206. Buyes v. Twiſt. | 

But if the full time required for a new notice of trial 
be given in a ſecond notice of continuance, this is good 
as a new notice of trial; for the court will reject the 
words of continuance as ſurpluſage, 7bid. 

If a cauſe be made a remanet pro defettu juratorum, a 
new notice of trial muſt be given. 2 Lill, Abr, 


I 


But it is ſaid, that if a cauſe be made a remanet by 
the judge becauſe there was not time to try the ſame, it 
is not neceſſary to give a new notice of trial; for the 
defendant at his we is bound to attend until it be tried. 
2 Lill. Abr. 745. 

Wherever the defendant proceeds to the trial of a cauſe 
with proviſo, he is liable to all the rules as to the giving 
notice of trial, as the plaintiff would have been. Rep, 


Every notice of countermanding a trial muſt be given 
in the country. 1 Barn. 21 


Barn. 2.39. 

It was heretofore ſufficient, to give two days notice of 
countermanding the trial of any cauſe which was to 
have been tried at any fitting in London or Weſtminſter, 
Rules of K. B. Mich. 4 Ann. | 

It was alſo heretofore ſufficient, to give two days no- 
tice of countermanding the trial of any cauſe which was 
to have been tried at any aſflizes, unleſs the notice was 
delivered to the agent in town: in which caſe four days 
notice were neceflary. 1 Barn. 273. Stafford v. Thompe 
on, - | | 
But by the 14 Geo. 2.: ce. 17. far. 5. it is enated, 
< That where any party ſhall have given notice of the 
trial of any cauſe whatſoever before any judge of aflize 
or niſi prius, or at any ſitting in London or Witminſler 
where the defendant lives above 40 miles from the ſaid 
Cities reſpeQtively, and ſhall not afterwards countermand 
the ſame in writing fix days at the leaſt before ſuch in- 
tended trial ; every ſuch party ſhall be obliged to pay 
the like coſts and charges as if ſuch notice of trial had 
not been countermanded.” 

Tribuch and Trebuchet, (Terbichetum,) A tumbrel, or 
cucking ſtool. Cowell, edit. 1727. 

Tricennale Is the ſame with zrenta!. 

Tricelima, An ancient cuſtom ſo called in the bo- 
rough of Bromyard in com. Heref. becauſe thirty burgeſles 
paid 1d. yearly rent for their houſes to the biſhop who 
is lord of the manor. L1b. niger Heref. 

Trigintale, See Trental, 

\ Tridingmot, The court held for a riding or trithing, 
Chart, Hen. 1. | 

Trihing and Trithing, (Tr:thinga) Contains three or 
four hundreds, or the thitd part of a ſhire or province : 
Alſo a court held within that circuit, which was the 
fame we call a court-lzet, which is above a court-baron, 
and inferior to the county court. Cowell, edit. 1727. 
See Cambden, pag. 102. vSee Lathteve, 

'Trimilchi, The Engliſh Saxors called the month of 
May by this name, becauſe they milked their cattle three 
times every day in that month. Beda de ratione Temp, 
Ce 19. "4 | 

Trinity. See Blaſphemp. 

Trinity-houſe, Is a houſe at Dep:ford, which belongs 
to a company or corporation of ſeamen, that have power 
' by the King's charter, to take knowledge of thoſe that 
| deſtroy ſea-marks, and to redreſs their doings; as alſa 

to' correct the faults of ſailors, &c. and to take care of 
divers other things belonging to the navigation, and the 
ſeas. Stat. 8. Eliz. 13. and 35 £1. 6. Pilots licenſed by 
this corporation how regulated and governed, 5 Geo. 2. 
c. 20. See Ships. | 

Trinke, ls a kind of net or any engin 
withal. Stat. 2. FT. 6. c. 15. 


in Pr. of C. P. 125. Small v. Leaver. 


| in writing. 


A notice of countermanding a trial may be delivered 


Hankey v. Heblin. 2 


A to catch fiſh 


| Trinoda neceſſitas, A threefold nece/ary tax, or im- 
poſition, to which all lands were ſubje*ted in the Saxon 
times, 1. Ce. toward the repairing of bridges, the maintain- 
ing of caſtles or garriſons, and an expedition to repeal 


invading 


ns 1 OP 

invading enemies. In the grant and conveyance of lands, 
they were many times exempted from all other ſecular 
ſervice, —Excepta trinoda neceſſuate exceptis his tribus, 
expeditione, - pontis & arcis conſtruftione, Poroch, Antiq. 
p. 46. See Pontage. 

. Triours or triers, Are ſuch as are choſen by the 
court to examine whether a challenge made to the panel, 


or any of the | paw be juſt or no. Bro. tit. Challenge. 
2l. 122. and Old nat. brev, fol, 158. 


Tripodium, Leg. H. 1. cap 64. In quibus vero cauſis | A, 


triplicem ladam haberet, ferat judicium tripodii, 4. e. 60. 
ſolid. The meaning is, that as for a ſmall offence, or 
for a trivial cauſe, the compoſition was twenty ſhillings; 
ſo for a great offence, which was to be purged triplict lada, 
the compoſition was to be three times twenty ſhillings, 
viz. tripodio. Cowell, edit. 1727. 

Triroda terrae, A quantity of land containing three 
rods or perches. 1d. ib, | 

_ Triſta, A poſt or ſtation in hunting. - 7d. #6. 

Triftis, Trifris & Tri/ta, is an immunity whereby a 
man is freed from his attendance on the lord of a foreſt, 
when he is diſpoſed to chaſe within the foreſt, and 
ſhall not be compelled to hold a dog, follow the chaſe, 
nor ſtand at a place appointed, which otherwiſe he 
might aki pains of amerciament. Aanwod, part 
I, pa. 86. | 
Trithing-reve, The third partof a county, or three 
or more hundreds or wapentakes, were called a triding 
or trithing; ſuch ſort of portions are the /aths in Kent, 
the rafes in Suſſex, and the ridings in Yorkſhire, and thoſe 
who governed theſe trithings, were thereupon called 
rrithing -reves, before whom were brought all cauſes that 
could not be determined in the wapentakes or hun- 
dreds. See Spelman of the ancient government of England. 


« 52, 
: Triftega, Was the uppermoſt room in the houſe, a 
garret or room three ſtories high, It is mentioned in 
Matt. Paris, anno 1247. | | - 
 Triumvir, A trithing-man or conſtable of three 
hundreds. Hift. Eltenſ, c. 42. | 

Tronage, (Tronagium) Is a cuſtom or toll taken for 
weighing of wool. Fleta, lib. 2. cap 12. ſays, That 
trona is a beam to weigh with, mentioned in /Z/tm. 2. 
cap. 25. See Peſage. Monaſlicon. x tom. 976. Et ſint 
quiett de omne pavagio, picagio, teragio, tronageo, pontagio. 
And indeed tronage was uſed not only for the cuſtom or 
toll in the weight of wool, but for the weighing of it in 
a ſtaple or publick mart, by a common trona, or legal 
ſtandard. . This trona or beam for the tronage of wool, 
was fixed at Leadenhall in Londin. Cowell, edit. 1727. 
 Tronato!, (from Tre, i. fatera,) An officer in the 
city of London, who weighs the wool that is brought thi- 
ther. 1d. 1b. 

Troper, (Troperium, Trefarium,) A book of alternate 
turns or reſponſes in ſinging maſs, called by Lindewoode, 
Liber ſequentiarum. Hov, Hiſt. p. 283. 

Trophy Monep. See Militia, 

Trover, (from Fr, Trouver, i. invenire) Is an ation 
which a man hath againſt one, that having found any of 
his goods, refuſeth to deliver them upon demand. 
Cowell, edit. 1727. | 

An aQtiion of trover lies wherever one man, who came 
to the poſſeſſion of any of the goods of another by aCtual 
finding, does convert the ſame: And an action of trover 
does likewiſe lie wherever one man, who came to the poſ- 
ſeſſion of any of the goods of another by delivery, does 
convert the ſame ; for although there be not in this caſe 
an aQual finding, there is ſuch a finding in law as is ſuſhi- 
cient to found this ation upon. 2 Bulſtr, 313. Iſaac v. 
Clark. 

If any of the goods of 7, S. have been taken by 7. 
XA. in ſuch a tortious manner that an afQtion of treſpaſs 
vi et armis would lie, an aCtion of trover does likewiſe 
lie; but , S. can only recover in the latter ation da- 
mages for the converſion of the goods; for he does, by 
eleCting to bring this, wave hi; right to recover damages 
for the force uſed in the taking of them. Cro. Eltz. 
824. Biſhop v. Lady Montague. Clayt. 113, Gra, Fac. 
50. Cre. Car. 89. 1 Med. 31. Str. 128. 


Vor. II. 


of a right to diſpoſe of the goods of another. 


: V., Medpate, 


T.-RH. 0 


It is in the general true, that where an aQtion of tril- 


ver lies, an action of detinue does alſo lie ; 
ter action is very ſeldom brought, 
therein may wage his law, 


but: the Jat-' 
berauſe the defendant- 


| There is too another reaſori. 
for preferring an aQion of trover to bne of detinue 5 


which is that in the latter, the plaintiff can only recover. 
the goods in ſpecie, whereas in the former he may reco- 
ver damages for the cohverſiqn thereof, 2 Rol. Rep. 
447- Coodrvin v. Harwood. Cro. Fac. 130. 1 Rull. 

F.2, Rc | | 
If the plaintiff in an aQtion of trover has recovered. 
damages to the value of the goods for the converſion of 
which the action is brought, the property in the goods 
does inſtantly veſt in the defendant; and it would indeed 
be highly unreaſonable, that he who has recovered damages 
to the value of his goods ſhould afterwards retain any 
property therein, Str. 1078. Adams v. Broughton. 

As it appears from what hath been ſaid, that the con- 
verſion is the very gift of an aQion of trover, it will be 
proper to ſhew in the next place, what docs in the eye 
of the law amount to a converſion. WISE 

Wherever one man does aſſume a right to diſpoſe of 
the goods of another as if they were his own, this is a 
converſion, 6 Med. 212 Clayt. 112. 4 hog 

And if a man do unlawfully take upon himſelf to diſ- 
poſe of the goods of another for the benefit of a third 
perſon, this is likewiſe a converſion; for the injury to 
the owner of the goods is equally the ſame, -as if tho- 
diſpoſer had diſpoſed thereof for his own benefit. 2 
Med. 2. i | 

If 7. S. take the hat of 7, N. off his head and carry 
it away, this is a converſion; for the taking arid carry- 
ing away of the hat is an aſluming by 7. S. of a right 
to diſpoſe thereof as if it was his own, 1 Sid. 264. 
Brown v. Roe Clayt. 112. Jay.” 6 

But if 7. $, who came to the poſſeſſion of the: goods, - 
of /. N. by finding, do accidentally loſe them, or they be 
taken from him, neither of theſe is a converſion ; be- 
cauſe [, S. does not in either caſe aſſume a right: to diſ- 
poſe of the goods as if they were his own, 1 Lev. 223. 
+ pou_g v. Archer. x Roll. Abr. 6. L. pl. 4. Bro. Detin. 
pl. 40. | 

If any goods are, in order to ſave a ſhip in a ſtorm, 
thrown by tbe maſter of the ſhip into the ſea, this is not 
a converſion: for ſo far from aſſuming a right, to diſpoſe 
of theſe goods as if they were his own, the maſter only 
does what is neceſſary for the preſervation-of:his own, 
life Sw the lives of the mariners. 2 Bulftr. 280, Bird 
v. Aſtock. | 

ihe goods of 7. S. which have been illegally taken 
by /. N. be re-taken by /. S. this is not a converſion ; 
becauſe as 7. N, was himſelf in this caſe the firſt wrong- 
doer, it is lawful for 7. $. to take his own goods. Bro. 
Treſ. pl. 323. Cro. Eliz. 329. | | 

If a ſtake-holder deliver the money depoſited in his 
hands by 4. on the account of a wager, to B, who has 
won the wager, this is not a converſion, for as B, has 
won the wager the ſtake-holder does no more than he 
ought to do, that is, deliver to B, his own money. Cre. 


Eltz. 870. Ledeſham v. Lenham. 


The ſevering of any thing from a freehold, as the 
pulling down of the door of a houſe, 15 riot a conver - 


ſion; for a converſion can only be of a perſon's chattles.- 


Cro. Fac. 129. Wod v. Smith, | | | 
* But if any thing which has been ſevered'from a free- 
hold be carried away; as if /, $. carry away a tree the 
property of /. N. which was before cut down either by 
himſelf or by any other perſon, this is a converſion 
Noy 125. Skidneſs v. Hodſon. | 

IF I. S. dig coals in the pit of 7. N. and throw them 
out of the pit, this is a converſion z beeauſe as the 
coals do, ſo ſoon as they are-dug, become a perſonal chat- 
tel, the throwing of them - out of the pit is an aſſuming 


I Jon, 

249. Player v. Roberts, | LE EI, 
Every unlawful intermeddling-with the goods of an- 
other is a converſion: becauſe 4t is an afluming of a 
right to diſpoſe pro tanto of the goods of another, as if they 
were the goods of the intermeddler. Yel. 194. Gemerſale- 


2 Y T if 
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Tf the horſe of 7, S. be taken and rode by 7. N. this 
is, although the horſe be afterwards reſtored to /. 8. 


1 Roll. Abr. 5. Counteſs of Rutland's caſe. 


a converſion, 
6 Mod. 212. 

If 1. S. {ho has lawfully diſtrained the beaſt of /. N. 
work it, this is a converſion; becauſe it is an aſſuming 
of a right to uſe the beaſt as if it was his own, which 
is not lawful for /. $. todo, Cro. Fac. 148. Bagſhaw 
v. Goward. Browl. 5. . 

If 7. S. after having lawfully diſtrained the goods of 
7. N. for rent in arrear, had heretofore fold them, it 
would have been-a converſion; becauſe the fale of ſuch 
goods was before the making of the ſtatute of 2 //, & 
M. cap. 5. unlawtul. Cro. fac. 225. Ye. 194. See 
5 Bac. Abr, tit. Trover. : ; 

Troy-weight, ( Pondus Trioje.) See Weight. It is 
called troy-weight from troyes, a city in Champaigne, 
from whence it firſt came to be uſed here. Cowell, edit. 


1727. 

[Truce, (Treuga) A league or ceſſation of arms; and 
anciently there were keepers of truces appointed ; as 
King Ed. 3. conſtituted by commiſſion two keepers of 
the truce between him and the King of Scots, with this 
clauſe, Nos volentes Treugam pradittam quantum ad nos 
pertinet obſervari, &c. Rot. Scot. 10 Ea. 3. See Con: 
ſezvarors of the Truce, Safe Conduct. | 

Truncus, A. trun# or wooden box, ſet in churches 
to receive the oblations of pious and well diſpoſed people, 
of which, in the times of popery there were many at 
ſeveral altars and images, like the boxes, which fince the 
reformation have been placed nigh the church-door, to 
receive all voluntary contributions for the poor. —Cv!- 
leftum Jerroſo.ymitanorum uſibus deflinandum truncus in fi- 
gulis eccleſiis adafta ſera concluſit. Rad. de Diceto ſub 
anno 1166, Theſe cuſtomary free-will offerings that 
were diopt into theſe trunks or boxes, made up a good 
part of the endowment of vicars before the reformation, 
and thereby, as in many other reſpects, made their con- 
dition then better, than in later times. Cowell, edit. 
1727. Ef 

7Urut, Is a right to receive. the profits of land, and 
to diſpoſe of the land in equity; per Pemberton, arg. 
Mod. 17. in the caſe of Smith v. //heeler. And hold- 
ing the poſteflion and diſpoſing thereof at his will and 
pleaſure, are ſigns of truſt, Char, Rep. 52. A truſt is 
but a new name given to an uſe, and invented to defraud 
the ſtatute of uſes. Arg. Sti. 40. See Ule. 

Truſts and legal eſtates are to be governed by the ſame 
rales; and this is a maxim which has univerſally pre- 
vailed. It is ſo in the rules of deſcent, as in gavelkind, 
and borough Engliſh lands ; there is a poſſeſſio fratris of 
a truſt, as well as of a legal eſtate. 'T he like rules in 
limitations, and alſo of barring entails of truſts, as of 
legal eſtates; fer the Maſter of the Rolls, who ſaid he 
thought there was no exception out of this general rule, 
nor is there any reaſon that there ſhould ; and that it 
would be impoſſible to fix boundaries, and ſhew how 
far, and no farther, it ought to go; and that perhaps in 
early times the neceſſity of keeping thereto was not ſeen, 
or thoroughly conſidered. 2 P. J/ms's Rep. 645. Sutton 
v. Sutton. | 

A. being ſeiſed in fee of certain Jands deviſed them to 
truſtees in fee, in truſt to pay his debts, and to convey 
the ſurplus to his daughters equally : the younger mar- 
ried and died leaving an infant fon, and her huſband ſur- 
viving;z the eldeſt daughter brought a bill for a par- 
tition; and the only queſtion was, whether the huſband 
of the younger daughter ſhould have an eſtate for life 
conveyed to him, as tenant by the curteſy? Upon which 
it was decreed by Lord Chancellor, that truſt eſtates 
were to be governed by the ſame rules, and were within 
the ſame reaſon, as legal eſtates; and as the huſband 
ſhould have been tenant by the curteſy, had it been a 
legal eſtate, ſo ſhould he be of this truſt eſtate; and if 
there were not the ſame rules of property in all courts, 
all things would be, as it were, at ſca, and under the 
ra uncertainty” 2 P, Wims, 188. Watts v. 

ale. 


| eXecutors, 
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1. What amounts ts a declaration of tru, and whow ; 
truſt ſhall be raiſed. Y iu whe & 

2. What ſhall be deemed a reſulting truſt, or truſt by im- 
plication. | 


rt. What nate to a declaration of try ad 
trufl ſhall be raiſed. f tru/t, and when a 


The ftatute of 29 Car, 2. wap. 2. ſoft. 
© That all declarations or creations of af ali _ 


nifelted by ſome writing ſigned by the part i 
laſt will in writing, or elſe ſhall be void.” (by Rag vo 
9. of the ſame act, *Afſignments of truſts ſhall be Fa 
writing, ſigned by the party affigning the ſame, or by 
his laſt will, or elſe ſhall be of no effeR;” 

But words which are not altogether artificial, will ſerye 
to direct a truſt, which will not ſerve to limit an eſtate : 
per Lord keeper. Fin. Rep. 159. Nurſe & ab yg 
Yarworth. | | 

| Where #. deviſed all his lands to B. and the heirs of 
his body; and in another part of his will, reciting that 
he owed B. money upon account, he therefore deviſed . 
to him all his perſonal eſtate, and made him executor, 
willing him to pay his debts; and upon the reading of 
the will, though the clauſe as to the payment of debts 
ſeemed to relate to the perſonal eſtate only ; and though 
the lands were deviſed to B. in tail, with a remainder 
over to another; and that it was objected, that a tenant 
in tail could not be a truſtee, yet the court decreed both 
real and perſonal eſtate to be ſold for payment of the 
teſtator's debts; and the decrce, it is ſaid, was affirmed 
in the houſe off Lords. 1 Yern, 411. Clowdſhy v, 
Pelham. | 

So if F. 8. deviſes his lands to his brother, who is his 
heir at law in fee, and likewiſe deviſes ſeveral legacies, 
and makes his brother executor, defiring him to ſee his 
will performed according to the truſt and confidence he 
had repoſed in him; this makes the real eftate liable ; 
for the teſtator needed not have deviſed the eſtate to his 
brother, being heir at law, unleſs he intended that he 
ſhould take them chargeable with the debts and legacies. 
Decreed and affirmed by the houſe of Lords. 2 Vern. 
Alcock v. Sparkawkh, 

A truſt was decreed of a term for years aſſigned, though 
the truſt was not expreſſed in the deed; yet it having 
been ſo declared by the aſſignee, who had given bond to 
perform the truſt, the ſame was decreed accordingly. 
Fin. R. 356. Goodwin v. Cutler, = 

If a man deviſes 1 500], to A. and B, for ſuch uſes as the 
teſtator had declared to them, and by them not to be dif- 


cloſed, and he diſcloſes the truſt to 4, who by letter diſ- 


cloſes it to B. this ſhall be a truſt, and the letter is a good 
declaration thereof. 2 Yern. 106. Croke v. Brocking, 

But if a man deviſes 40l. to be paid to his couſin 
F. $. and by him to be diſpoſed of in ſuch manner as the 
teſtator ſhould by a private note acquaint him with, and 
he dies without having made any ſuch appointment; this 
ſhail be a good bequeſt to F. 8. and ſhall not go to the 
from whom it was intended to have been 
given away. 1 Chan, Caf. 198. Martin v. Douch, 

A. lent B. 100!, and in the note which was given for 
it, mention was made that it ſhould be diſpoſed of as £. 
ſhould direct; on a bill exhibited for it, the court de- 
clared it was a depo/itum or truſt, and decreed payment 
of it, though it was barred by the ſtatute of limitations. 
2 Vent. 345. Ld, Hollis caſe. | 

A. in conſideration of 8o/. conveys an eſtate abſo- 
lutely to B. and afterwards A. brings a bill to redeem, 
and B, by his anſwer inſiſts that the conveyance was ab- 
ſolute, but confeſles it was in truſt, that after the 80/. paid 
with intereſt, he was to ſtand ſeiſed for the benefit of the 
wife and children of 4. though no truſt was declared in 
writing, and A. replies to the anſwer: And it was in- 
ſiſted that A. having replied, and the defendant made no 
proof of the :truſt, no' regard ought to 'be had to the 
matter ſet'forth in avoidance of the plaintiff's demand ; 
yet the court decreed the truſt for the benefit of the wife 
and children. 2 Fern. 288. Hampton v. Spencer. . | 

o 
} 
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So if F, S. makes his will, and his wife executrix, 
ind the ſon afterwards prevails on his mother (by telling 
her that the executorſhip would be troubleſome to her, 
£&c.) to get F. $, to make a new will, and him execu- 
tor therein, he promiſing to be a truſtee for the mother, 
which is done accordingly, and in that will there is but 
a ſmall legacy given to the wife; this will be decree a 
truſt for the wife on the point of fraud, notwithſtanding 
the ſtatute of frauds and perjuries, which requires a de- 
claration of truſt in writing. 1 Fern. 296. Thymn v. 
Thynn. 

But were one poſleſſed of leaſes for years deviſed them 
to his wife, and hoped ſhe would leave them to his ſon, 
anddied; and her ſecond huſband granted the leaſes away: 
And the ſon ſued to be relieved, his bill was diſmiſled ; 
for it was no truſt for the ſon. Cited by Lord Chan- 
cellor as a caſe he remembered in Lord ZEygertor's time. 
Chan. Caſ. 310. Civil v. Rich. 

With reſpect to raiſing to truſts, it has been held that 
where a truſt is created by marriage ſettlement or will or 
a truſt of a term to raiſe money at twenty-one or mar- 
riage, and the perſon dies before the time, a court of 
Equity will not ſuffer the truſtee to raiſe the money at 
law. MASS. Rep. Fry v. Fry m Chan, Trin. 27 
Geo, 2. | 

Where A. by his will deviſed his real eſtate to his wife 
for life, with remainder over, and gave a legacy to his 
daughter, to be paid within one month after the death of 
his wife, and charged upon the real eltate: 'The daugh- 
ter died in the life of the mother, unmarried; and after 
the wife's death the repreſentative of the daughter brought 
his bill to have this legacy paid out of the real eſtate, 
For the plaintiff it was inſiſted, that this was 91ff-rent 
from the common caſe of a legacy payable out of the 
lands, for here the time of payment was poſtponed out 
of regard to the circumſtance of the fund, and not of 
the perſon. But by Lord Chancellor: The general rule is, 
that where a legacy or portion is given to be raiſed out 
of lands, pay:ble at a certain time; if the Jegatee or 
child dies before that time comes, and before the time, 
when in the view of the teſtator he could be ſuppoſed to 
want the legacy or portion, it ſhall fink into the land for 
the benefit of the heir or deviſee; and this rule has only 
been broke into in favour of the huſband or children of 
ſuch legatee, &c. where ſhe was married; but that is 
not the preſent caſe, and as to the argument made uſe of 
from the circumſtances of the fund, that is only brought 
as an auxiliary reaſon; and no caſe has been determined 
upon ſuch circumſtances alone. If it had been given on 
a more remote contingency, as on the failure of iflue of 
A. &c. there might have been ſome reaſon to have given 
it to the repreſentative, as the teſtator might probably 
think the legatee could not be living at ſuch a diſtant pe- 
riod. But here it depends on the death of his wife, which 
might happen in a reaſonable time. In caſes where it has 
been given to A. his executors and adminiſtrators, it 
ſhews the intention of the teſtator to make it tranſmiſ- 
ſible; and where it has been charged by a condition, or a 


conditional limitation, and the _—_— has had a remedy. 


at law to defeat the deviſe of the eſtate to the deviſee, 


this court will not interpoſe to take that remedy from 


him, but will leave the deviſee to take the eſtate cum 
enere. But in the' caſe of a truſt created by marriage 
ſettlement or will, or a truſt of a term to raiſe money 
at twenty-one or marriage, where the perſon dies before, 
this court will not ſuffer the truſtee to raiſe the money 
at law, where there might be a remedy at law contrary 
to the rule of this court. The teſtator here, in the latter 
' part of his will, gives legacies to his two daughters, and 
if either of them die, her ſhare to go to the ſurvivor ; 
this looks as if he did not intend that the repreſentative 
ſhould have it even in the firſt bequeſt, and is a farther, 
circumſtance to confirm the opinion | hg againſt rai- 
ſing the legacy out of the real eſtate. Bill diſmiſſed, but 
without coſts. If this had been the caſe of a child who 
had married, and left children, it might have been other- 
wiſe. Fry v. Fry in Chan, Trin. 27 Geo. 2. MSS. 
Rep. | | 


&7.-o 
Wheat ſhall be deemed a reſulting truſt, or a truſt by 
implication, | | 
It has been ſhewn under the laſt head, that by the ſta- 
tute againſt frauds ahd perjuries, the 29 Car. 2. cap. 3 
all declaration of truſis were to be made in writing 
but in the ſaid a& there is a ſaving with regard to truſts 


reſulting by implication of law, which are left on the 
footing whereon they ſtood before the a; now a bare de- 
claration by parol before the af, would prevent any re- 
ſulting truſt, Arg. And the court ſeemed to be of that 
opinion, 2 Fern, 294 pl. 285. Lady Bellaſis v. Comp- 
ton and Frankland. 

It was likewiſe ruled by Lord Chancellor Cowper, that 
the ſtatute of frauds, fe. 8. which ſays, © That all 
conveyances, where truſts and confidences ſhall ariſe or 
reſult by implication of Jaw, ſhall be as if that a& had 
never been made, muſt relate to truſis and equitable in- 
tereſts, and cannot relate to any uſe which is a legal eftate, 
AZch. 1709. in the caſe of Lamplugh v. Lamplugh, 1 
P, Ins. 112. 

If a man purchaſes lands in another's name, and 
pays the money, it will be a truſt for him that paid the 
money, though there be no deed made, declaring the truſt 
thereof; for the ſtatute of frauds and perjuries extends 
not to truſts raiſed by operations of law. 2 Fent. 361, 
Anon, 1 Vern, 366. S. P. Gaſcoigne v. Thuyng. 

No rule is more certain than that if a man makes a 
conveyance in truſt for ſuch perſons, and ſuch eſtates as 
he ſhall appoint, and makes no appointment, the reſult- 
ing truſt muſt be to him and his heirs. The truſt in 
equity muſt follow the rules of law in the caſe of an uſe, 
and that it would be fo in the caſe of an uſe is un- 
doubtedly true, and that was Sir Edward Gleer's caſe in 
6 Rep. per Lord Chancellor. Fitz-Gib. 223. Fitzgerald 
v. Ld. Fauconbridge, 

But truſts ariſing by operation of law have been but _ 
of two kinds, (firſt) either where the conveyance has 
been taken in the name of one man, and the purchaſe mo- 
ney paid by another; or (ſecondly) where the owner of an 
eſtate has made a voluntary conveyance of it, and made 
a declaration of the truſt with regard to one part of the 
eſtate, and has been filent with regard to the other part 
of it. Per Lord Chancellor, Bernard. Rep. in Clan, 
388. Llyd v. Spiller. 

Where it plainly appeared upon the evidence of both 
ſides, that the conſideration money paid on a purchaſe 
was the proper money of 4, (though mentioned in the 
conveyance . to be paid by B.) in ſuch caſe, had it not 
been for the ſtatute of ſrauds, this would have been a 
reſulting truſt, and B. after A's death executing a de- 
claration of truſt, this plainly took it out of the ſtatute, 
per Lord Chancellor Cowper. 1 P. Wis, 323. Anbreſe 
v. Ambroſe, 

Wherever there is a conſideration there can be no re- 
ſulting truſt. But if a leaſe be made for years without 
a conſideration, there will be a reſulting truſt to the 
leffor. 

Where a daughter's portion was charged upon the fa- 
ther's land, ſhe at the requeſt of her father, had releaſed 
her intereſt in the Jand, to the intent that he might be 
enabled to make a clear ſettlement thereof upon the ſon, 
lt was declared by the Lord Keeper, that if this was 
done by the daughter without any conſideration, there 
would be a reſulting truſt in the father, whereby he 
ſhould be chargeable to the daughter for ſuch money. 
Freem. 305. Lady Tyrrel's caſe. PLE 

But where a truſtee purchaſes lands out of the profits 
of the truſt eſtate, and takes the conveyance in his own 
name; though probably, if he cannot make other ſatisfac- 
tion for the miſapplication, theſe lands may be ſequeſter- 
ed, yet they cannot be decreed to be a truſt for ce/tuy que 
truſt, no more than if 4. borrows money of B. tar it is 
not a truſt in writingz and' a reſulting truſt it cannot 
be, becauſe that would be to contradiC the deed by pa- 
rol proof, direatly againſt the ſtatute of frauds. But if 
this purchaſe had been recited to have been made with 
the profits of the truſt eſtate, this appearing in writing 


| might ground a reſulting truſt, On appeal to the houſe 


"rot 
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6 Lords, this decree was affirmed. Chan, Prec. $4- pl. | 


77. Armk v. Webb. | 

So where a teftator impowered the executor to Jay out 
| the perſonal cſtate in land, and ſettled it on A, and his 
heirs : And the executor being about to purchaſe told 
A's mother of it, and aſked her conſent, but took the 
conveyance in his own name, and no truſt in wri- 
ting was declared, but it was proved that he at ſeveral 
times declared it muſt be fold to make A. ſatisfaction, 
yet the court (though inclined to decree a conveyance to 
A. the exccutor being dead inſolvent) declared it could 
not, becauſe there was no expreſs proof of the application 
of the truſt money. Ch. Prec. 168. pl. 139. Halcet. v. 
 HMarkant. For mare learning on this ſubjef?, ſee 21 Vin. 
Abr. tit. Truſt, and 5 Bac. Abr. tit, Uſes and Truſts, 

Truftces of papiſts, are diſabled to make preſenta- 
tions to churches, by ſtat. 12. Ann. 

Tiumbrecll, (Tumbrellum, Turbichttum,) Is an engine of 
puniſhment, which ought to be in every liberty that hath 
view of frank-pledge, for the correCtion of ſcolds and 
unquiet women. Mitchen, fol. 13. See Cutking:ſtool. 

Tun, or Ton, In the end of words, or names of 
places, ſignify a town, village, or dwelling-place. Cowell, 
«dit. 1727. 

Tun, (T»nnelum,) Is a meaſure of oil or wine, con- 
taining twelve ſcore and twelve gallons, or four hog- 
ſheads. Stat. 1 R. 3. c. 12. 2 H. 6. cap. 11. and 12 
Car. 2. c. 14. A tun of timber is 40 ſolid feet ; a load 
50. Cowell, edit. 1727 

Tun-greve, (Sax. 7ungerzva, i. e. ville prapofitus,) 
A reeve or bailiff, qui in villis (& que dicimus maneriis) 
domini per ſonam ſuſtinet, ejuſque vice omnia difponit & mo- 
deratur. Spelman. 

Tunnage or Tonnage. (Tumagium and Tonnagium, ) 
Is a cuſtom or impoſt due for merchandize brought or 
carried in 7uns, and ſuch like veſlels, from or to other 
nations, after a certain rate for every tun, mentioned in 
Nat. 12 H. 4. ca. 3. 6. H. 8. c. 14.1 Ed. 6. cap. 13. 
1 Fac. cap. 33. and 12 Car. 2. cap. 4. It is ſometimes 
uſed for a duty due to the mariners for unloading their 
ſhips arrived in any havens, after the rate of ſo much a 
tun. Tonnage and poundage began in the 45th of Edward 
the third. Cotton: poſthuma, fel. 172. See 4 Inf. fil. 


2. 
, Turbagium, the liberty of digging turfs. Mon. Angl. 
1 tom. Þ. 032. 

'Turbary, (Turbaria, from turba, an obſolete Latin 
word for a turt) Is a right to dig turfs on another 
man's ground. Kitchen, fol, 94. And common of tur- 
bary is a liberty which ſome tenants have by preſcription 
to dig on the Jord's waſte. 
times for the ground where turfs are digged. And you 
ſhalt find an afſize brought of common of turbary in 5 
Aſj. pl. 9. and 7. E. 3. fol. 43. They likewiſe uſed tur- 
bus for the turf, and turbarius tor the turfary, Cowell, 
edit, 1727. | 

Turbets, may be imported as they might have been 
before 10 & 11 Fill. 3. 1 Geo. 1. /}t. 2. c. 18. 

Turkey company, Any ſubje&t may be admitted 
on payment of 20/, 26 Geo. 2. c. 18. 


Exportation of gold and filver ſubje& to by-laws, 26 
G8: Jo-£I8&-fo: 4 | 


Their by-laws ſubject to be reviſed by the board of 
trade, 26 Geo. 2: c 18. þ. 5. | | 

No woollen goods of France to be imported into the 
Levant ſeas, 32 Geo. 2. c. 34. Nor Britiſh except from 
Britain, 32 Ges. 2. c. 34. /. 2. See French goods, 

Turkins Is a fort of ſky-coloured cloth, *Tis 
mentioned in the ſtat. 1 R. 2. cap. 8. 

Turn or Town ls the ſheriff's court kept twice 
every year, viz. within a month after Eater, and within 
a month after Michaelmas. Afagna Charta, cap. 35. and 
3£. 3. c. 15, From this *court are exempted only 
archbiſhops, biſhops, abbots, priors, earls, barons, all 
religious men and women, and all ſuch as have hundreds 
of their own to be kept. Stat. 25 H. 3. cap, 10. Bri- 
ton cap. 29. calls it 12ur, id eft, ambitus circuitus: It is 
'A court of reeord in all things that pertain to it. Tt is 
the King's leet through all the country, and the ſheriff 


Turbaria is alſo taken ſome- | 


the Common Law in this realm. 


S:::.09---:Þ 
is judge, and this court is incident to his office, See 
Cromp. jur. fol. 230. and 4 Inf. fol. 260. See Fleta, lib. 
2, cap. 52. and Mirror of juſt. lib. 1. cap. de turnis. 
It is called the ſheriff 's turn becauſe he kept a turn or 
_— about his ſhire, holding the ſame in ſeveral 
places. Sir Fo. Dedderidge's hiſt of Wales, fel. 50. 

Turn ſhall be held but twice in the year, 7, C. g 
H.''4. 6. 35-31 £4: 4 #1. -c...15. 

Peers, religious perſons, and women, privileged from 
coming to the turn, Stat. Marleb. 52 H. 3. c. 10. 

Articles to be inquired of in the turn, Stat, I/Yall. 12 
Ed. 1. in appendix. 

Sheriffs ſhall make their intereſt by 12 men, who ſhal 
ſet their ſeals, 13 Ed. 1. c. 13. 

The ſheriffs ſhall deliver over to the juſtices the in- 
dictments taken in the turn, and ſhall not make out pro- 
ceſs upon them, 1 Ed. 4. c. 2. | 

Jurors in the turn ſhall have 20s. a year freehold or 17. 
6s, 84. copyhold, 1 R. 3. c. 4. See County court, 

A as at Penalties on ſtealing turnips, 23 Geo. 2. c. 
20. {c.:14 | 

Turns vicccomitum Is a writ that lies for thoſe that. 
are called to the ſheriff*s turn out of their own hundred. 
Reg. of writs, fel. 173. | 

Turnpikes, Breaking or cutting them down, pu- 
niſhed as a treipaſs, 1 Geo. 2. /t. 2. c. 19. {. 1. 

Charges of proſecution to be defrayed out of the tolls, 
$ GM. © 33 & 

T urnpikes iliegally creCted, to he removed by order of 
quarter-ſefſions, 5 Geo. 2, c. 33. /. 4. See ighways, 

Turny, meationed in ſtat. 24 Hen. 8. c. 1g. See 
tournaments, 

Turpintine, Sce Digs, Fire. 

Tutors, Sce Schools, 

Twaite. Signifies a wood grubbed up, and turned to 
arable. Co. on Lit. fol, 4. 

Twanights gelfe, ( Z/pis duarum n:fium, ) If he did 
any _ by ws his hoſt was not megane Fg: it, but 
himſelf. Foveden, part. foſter. ſuor. annal, fol. 345. See 
Third-night awne-hinde, id OE 

Twellthindus, The ſame with Thanus, Amongſt the 
Engliſh Saxons every man was valued at a certain price; - 
and where an injury was done either to the perſon or 
goods, a pecuniary mulCt was impoſed, and paid in fa- 
tisfaCtion of that injury, according tothe worth and qua- 
lity of the perſon to whom it was done. And all men 
were ranked into their claſſes, which ſec in hindena : 
Thoſe who were worth 1200s. were called ?welfhind: z 
and if an injury was done to him, ſatisfattion was to be 
made according to his worth. Cowell, edit. 1727. 

Twelve men ( Duodecem homines legales,) Is a number 
of twelve perſons, or upwards, to the number of twenty- 
four, by whoſe oath as to matter of fact all trials paſs, 
both in civil and criminal cauſes, through all courts of 
Firſt, in civil cauſes, 
when proof is made of the matter in queſtion, then the 
point (that they are to give their verdict upon) is delivered 
likewiſe unto them, which we call the ue ; then they 
are put in mind of their oath to do right, and are by the 
judges, who ſum up the evidence, ſent out of the court 
by themſelves, to conſider upon the evidence on both 
fides, until they are agreed, which done, they return to 
the court, and deliver their verdict by the mouth of their 
foreman ; according to which, (if the matter be not ar- 
reſted or ſtayed by the court) the judgment paſleth, Czy- 
ell, edit. 1727. See Jury. | = 

Twelthende, Tw:ihende, twyhind, twyhindman. Under 
our Saxon government all perſons had ſuch an eſtimate or 
value put upon their heads, according to their quality or 


o 


|degree, and according to ſuch eſtimation were reduced 


to their diſtin clafles, rank, or order. "The lowelt or- 
Jer was that of the ceor/s or huſbandmen, who were va- 
lued at 200 ſhillings, and called ewhundemen. The mid- 
dle, that of the lefler thanes or trecholders, who were va- 
lued at 600 ſhillings, and thence called fxbundemen. The 
higheſt, that'of the thanes or nob)emen, who were rated 
at 1200 ſhillings and called twelfhundemen. For which 
ſee the laws of King Aljred, cap. 12, 30, 31, 32-*and 


of King H. 1. cap. 76. and 879. Cell, edit. 1727. 
ERR | Uythtlan, 


vVA-Do 


Tythtſari, Accuſation, impeachment, or charge of | 


any treſpaſs or offence. Leg. Ethelred, c. 2, There is a 
miſtake in the laws of King Canute, as publiſhed by 
Brompton, cap. 56. Si quis amicts deflitutus vel alienigena 
ad tantum laborem venerit, ut plegium non habeat, in prima 
thilac (it ought to be tythilan) 1d eff, accuſatione ponatur in 
carcanna, & ibi ſuſtineat donec ad Det judictum eat. Cowell, 
edit. 1727- | 

Tylwith, Is a Britiſh word, ſignifying familia, famu- 
litium, tribus, and is derived either from tyle, i. e. locus ubi 

etit domus, vel locus adificande domut aptus, or elſe from 

tylath, which ſignifies trabs, tignus : In the firſt derivation 
it ſignifies a place whereon to build a houſe, and in the 
ſecond a beam in the building. And tykwith is a tribe 
or family, branching or iſſuing out of another, which we 
in our Engliſh heraldry call ſecond or third houſes : So that 
in caſe the great paternal ſtock branched itſelf into ſeve- 
ral tylwiths or houſes, they carry no ſecond or younger 
houſe his ty/with farther ; and the uſe of theſe ty/withs was 
to ſhew not only the originals of families, as if their 
work: had been merely to run over a pedigree, but the 
ſeveral diſtintions and diſtances of birth, that in caſe 
any line ſhould make a failure, the next in degree may 
make uſe of their intereſt, according to the rules of par- 
tition in Gavelkind. Cowell, edit. 1727. | 

Tynmouth. There is a cuſtomary deſcent of lands 
in the honour of Tynmouth, that if any tenant hath iſſue 
two or more daughters, and die ſeiſed in fee, the land 
ſhall go to the eldeſt daughter for life only, and after to 
the couſins of the male line ; and for default thereof, to 
eſcheat. 2 Keb. 111, 114. 


Tythes. See Tithes. 
V. 


11 CARYJYA, A void place, or waſte ground. 
Memorand. in Scacc. Mich. 9g Ed. 1. by Sir Fobn 
AC: 5 

Uacatiof, (Yacatio,) Is all the time betwixt the end 
of one term and the beginning of another. Where ſuch 
times began and ended in our anceſtors days, ſee Roger 
Hoveden's Annals, part. fofler. fol. 343. where you ſhall 
find that this intermiſſion was called pax Dei & eccleſie. 


 'Alfo the time from the death of a biſhop, or-other 


ſpiritual perſon, till the biſhoprick, or other dignity, be 
ſupplied with another, is called vacetion. - Weſtm. 1, 
cap. 21. and 14 E. 3. cap. 4, 5. Fruits of benefices 
taken in the time of vacation, ſhall be reſtored to the 
next incumbent, 28 Hen. 8. c. 11. See Plenarty, 
\Non-term. - | 
Uacat. See Judgment, and 2: Yin. Abr. 556. 


ſtical bencfice that ſhall hereafter happen. As prima 
vacatura, the firſt voidance, proxima vacatura, &c, 
Uaccary, or Uacchaty, (Yaccaria, al. vaccharia, va- 


chiria and vacheria,) Is a houſe or place to keep cows in. 
Flea, lib. 2. cap. 41. Domus ſive locus quo vacce aluntur, 
wel quo negotium quod ad eas aitinet perficitur. Spelm. A 
dairy-houſe or cow-paſture, Without warrant, no ſub- 
je&t may have a vaccary within the foreſt, Cromp, jur.' 
fel. 194. But in the Stat. 37 H. 8. cap. 16, Vacchary' 
| ſeems to be a ſpecial name of a certain compaſs of graund 
within the foreſt of 4/down. And we read of the vac- 
cary of Hyreſdale in com. Lanc. Rot. Fin. 35 Edw. 3. 


m. 23. Cowell, edit. 1727. wP | 
-- Uaccarius, The cow-herd, or herds-man, who looks 
after the common herd of cows. See his office deſcribed 
'in Flea, lib. 2. cap. 2. | 

Uadiare duellum, To wage a combat; which was 
| when a perſon challenged any other to decide a contro- 
verſy by camp-fight or duel, and threw down, a; gaunt- 
let, or the like; ſign of defiance, which if; the other took 
up; this was vadigre due/lum, as it were to give and take 
A —_ pledge of fighting, Cowell, edit, 1727 
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Uadium mojnmm, Literally a mortgage, lands of 


immovable goods ſo pawned or engaged to the creditor; 
that he has a right to the mean profits for the uſe of his 
loan or debt. See Glanvile, lib. 10. cap. B. 
_ vadium ponere, To take ſecurity; bail, of 
pled ges for the appearance of a delinquent i ſome court 
of ror Paroch, antiq. þ. 334. 
agabond, (Yagabundus,) One that wanders abbut, 
and has no certain divelling ; ai idle fellow. Rogues 
vagabonds, and ſturdy beggars, mentioned in divers ta- 
tutes. Cowell, edit. 1727, See Uagrants. | 
Uagrants, Giving alms to a perſon able to work, 
prohibited, 23 Ed. 3. /t. x, <7. 11H. 7. c %; 
To be impriſoned by the freritt, 25. Ed. 3. fl. 1. 


behaviour, 7 R. 2. c. $. 
be arreſted, 5 Ed. 3. c. 14. 


of the hundred, 12 KR. 2. c. 2. 

Beggars able to work ſhall be ſet in the ſtocks, 12 R. 
2- & 7 

Priſoners arrived from beyond ſea ſhall have paſſes 
from the magiſtrates, 12 R. 2. c. 8. 

Puniſhment of vagrants and thoſe that relieve them, 
19 H. 7. c. 12. 22 H. 8. c. 12. 27 H.S. co. 25. 1 Ed, 
6. c. 3. 3&4 Ed. 6. c 16. 5 & 6 Ba. 6. c. 2. 2&3 
Ph. & M. c. 5. 5 El. c. 3. 14 El. 6 4. 18 EL 3. 1 Fac. 
I. CG 7. 7 Jac. I. © 4: 

The puniſhment by goaling, boring through the ear, 
&c. repealed, 35 El. c. 7. /. 24. 

Wanderihg ſoldiers or mariners ſhall ſettle to labour, 
_ ſhall have a teſtimonial from a juſtice of peace, 39 

« & 17% | | 

General privy ſearch to be made for vagrants, &c; 7 
Fac, I. C 4- | | 

For apprehending of vagrants, 13 & 14 Car. 2. c. 12« 
/- 16. 12 Ann. fl. 2. c. 23. 


& 14 Car. 2. c. 12. f. 23. 
Conſtable may make rates for re-Imburſing the charge 
of conveying ron, 13 & 14 Car. 2. c. 18. 
 Vagrants paſfled by conſtables to be brought before a 
juſtice, 11 & 12 HF, 3. c. 18. 


Juſtices to ſet down the rates fot conveying yagrants, 
1 Ann. fl. 2. c. 13. . 6: IM | 


3 Ann. c. 6, [. 16. 


C. 32. 
General direCtions concerning vagrants, I2 Ann, ff. 2. 
Co 23. 13 Geo. 2. . 24. 17 Geo. 2, 5. | 
Breaking out of houſe of correRtion, felony, 17 Geo, 2. 


| &+ 5 I4. | 
| irefions for paſſing them into [reland, Ferſey, Guern- 
Uacatura, A voidance, or vacancy of any eccleſia-| S Terſey, 


» Sc. 17 Geo. 2. c. 5. f. 14. 

A ecAlens loa }el (tte. delivered in the ftreet 
17 Geo. 2. c. 5. f. 25. We $43 

Vagrants whoſe ſettlements cannot be foiind, may be 
ſent to the plantations, 17 Geo. 2. c. 5. f. 28. | 

End-gatherers to be deemed rogues and yagrants, 13 
Geo. 1, c. 23. ſ. 8. oof Hin | 

Players ating within: five miles of the univerſities, 
deemed vagabonds, 10 Geo. 2. c. 19. /. I. or acting 
without licence, 10 Geo. 2. c. 28. 

The juſtices may examine-a vagrant upon oath, and 
for want of bail commit him till the affizes, 25 Gev. 2» 
c. 36. [. 12. ' ici oa Fs Toy 
| Method of conveying vagrants, 26 Gao, 2 \C. 34- 

Ualect, Ualer, or Uadeled, Uadlar, , and Uallet, 
(Valettus, vel Valefia. Yui juxta dominum vadit ſeu mi= 
niſirat ; Fr. Falet,) A ſervitor, or gentleman of the pri- 
vy chamber, according ..to Camden. But Selden (in his 
Titles of honour, fol. 831+) ſays, | Valets anciently nified 
the young heirs which were tg be knighted, or young 


gentlemen of great deſcent or quality, but now given 


| to thoſe of the rank of yeortien, In the accounts of the 
8Z |  dnmur 


Co Fo | 
Fultices of peace, E&:. to bind vagrants to their good 
Roberdſmen, drawlatches, and ſuſpicious perfons, to 


A ſervant at the end of his term ſhall not depart out 


The juſtices may tranſport rogues and vagrants, 1 3 


Vagrants to be put into the Queen's ſea ſervice, 2 & 


Juſtices to make rates for conveying vagrants, 5 Ann. 


V-; Ax. 

Inner Temple it is uſed for a bencher's clerk, or ſervant ; 
the butlers of the houſe corruptly call them wvarlets. In 
Reg. of writs, 25 b. valettus. It the fheriff be a vade- 
let of the crown, &c. Coke on Litileton, fol. 156. 
Cowell, edit. 1727. _ | 

'Ualentia,. The value or price of any thing. Maln/- 
bury in vita 8. Adheimi, cap. 10. THoveden, p. 783. vece 
Ualue. | | 

Qaletheria, The kindred of the lain, one on the fa- 
ther's fide, and another on the mother's ſide, to prove 
that he was a I/zchman: It is mentioned in Statuto 
Waliie, anno 12 E. 1. cap. 4. © 

Ualue, (Yalentia, Valor,) Is a known word,: yet We/? 
in his ſymbol. part 2. tit. [ndifments, fe. 70. nicely 
diſtinguiſhes between vaiue and price: His words are 
theſe: The value of thoſe things in which offences are 
committed, is uſually compriſed in indictments, which 
ſcews neceſſary in theft to make a difference from petit 
larceny, and in treſpaſs to aggravate the fault, and in- 
creaſe the fine : but no price of things fere nature, may 
be expreſſed, as of deer, hares, &c. as if they be not 
in parks and warrens, which is a liberty. Stat. 8 Ed. 4. 
F. 5. nor of charters of land. And where the number 
'of the things taken are to be expreſſed in the indict- 
ment, as of young doves in a dove-houle, young hawks 
in 2 wood, there muſt be ſaid {prettr) or (ad valentiam ) 
but of divers dead things, ad valentiam, and not pretii ; 
of coin not current it ſhall be pretii ; but of coin cur- 


"rent it ſhall neither be ſaid pretiv nor ad valentiam; for 


the value and price thereof is certain, ' Cowell, edit. 1727. 
See a1 Vin. Abr. 537. 

Ualue - of marriage, (Yalore maritagii) Was a writ 
that lay for the lord, having proterred convenable mar- 
riaze to the infant, without diſparagement, if he refuſed 
to take the lord's offer,- to recover the value of the mar- 
riage, Reg. Orig. fol. 164. Olq Nat. brev. fol. go. 
See Pa'mer's caſe, Co. Lb. 5. fol. 126. and the ſtatute 12 
Car. 2. cap. 24. 

Uantarius, (Precurſor,) As vantarius Regis, the 
King's fore footman : Richardus Rockeſle miles tenebat ter- 


ras Seatinie fer ſerjantiam eſſe vantarium Regis in Gaſcoigne, 


donec feruſus fuit part ſolutarum pretit 4d. 1. dum triviſſet 


| par calceorum pretit 4d. Rot. de ftinibus, Term. Mich. 


2. Ed. 2. 

Uariance, (Yariantia, from the French Yarier, i. e. 
alterare) Signifies any alteration of a thing formerly laid 
in a plea, or where the declaration in a caule differs from 
the writ, or from the deed upon which it is grounded, 


"Ec. 2 Lill. Abr. 629. If there is a variance between the 


declaration and the writ, it is error; and the writ ſhall 
abate, And if there appear to be a material variance 
between the matter pleaded and the manner of pleading 
it, this is not a good plea; for the manner and matter of 
pleading ought to agree in ſubſtance, or there will be no 
certainty in it. Cro. Fac. 479. 2 Lill. 62g, But when 
the pleading is good in ſubſtance, a ſmall variance fſhal] 
not hurt. 3 Med. 227, If the record of nf: privs agrees 
with the declaration delivered, a variation from the ifſue 
is not material. 2 Strange 1131, Where the original] 
writ varies from the declaration, it is not remedied by 
any ſtatute of Jeofails, 5 Rep. 37. There was a variance 
between the writ and declaration, in an ation of the 
<aſe, the one being for more than the other, and though 
the plaintiff had a verdict, he could not get judgment : 
It was held, that it was not helped by the ſtatute 18 
Eliz. for that ſtatute helps when there is no writ, not 
where there is one that varies in ſubſtance from the de- 
claration, 2 Cro. 829. In ejement, the original was telted 
24 Fan. and the ejeftment ſuppoſed to be 31 Fan. in the 
ſame year; the plaintiff had a verdict, and this was af- 
ſigned for error, viz. that the original was taken out be 
fore there was any cauſe of ation, and being certifted to 
*be between the ſame parties, and of the'/ſame land, in the 
"fame term, it was adjudged ill, and not to warrant the 
declaration ; and thereupon the judgment was reverſed. 
* Cro. Gar. 98, 205. See 21 Vin. Abr. tit. Kariance, 
- Uaſlal, (Yaſailus) Signifies him that holds land'in fee 
of his Tord/;' we call him more' uſually a Tenant in * fee, 
| whereof ſome owe fidelity and - ſcrvice, and are Callcd 


©, 7 x 


V.E.N 

vaſſall: jurati. Skene de werbor. figuif. werb, Li geantia, 
ſaith that vaſſallus is divided ihto h.,mologum & non homo. 
logum, Homolopus is he that ſweareth ſervice with ex- 
ception of a. higher lord ; and non homologus is he that 
ſweareth without exception, all one with ligeus, And 
the ſame author, verb. Yaſ/a'lut, ſaith, that it is vaſ/allus 
quaſi baſſa-lus, i. wnferior ſocius, becauſe the Vaſſal is in- 
ferior to his maſter, aid muſt ſerve and reverence bim ; 
and yet he is in a manner his companion, becauſe each 
of them is obliged to the other. Cowell, edit. 1927. 

Uaſlalage, Signifies the {tate of a vaſlal, or ſervitude 
and depeudance on a ſuperior lord : Liege vaſſalage be= 
longed only to the King, Jac = Ls S6f 

Uafto, Is a writ that lies for the heir againſt the te- 
nant tor a term of life or of years, for making waſte ; 
or for him in the reverſion or remainder, #. N, B. fel, 
55- Reg. Orig. fol. 72 & 76. and Reg. Judic, fol. 17, 
21, 23, & 69. vide6 £., 1. cap, 5, 
- Uattum, A waſte or common !yiag open to the cattle 
gr all tenants who have a right of commoning. Paruh. 

ntiq. 171. | | 

Uaſtum Fozeſfae vel Boſci, That part of a foreſt | 
or wood, wherein the trees and underwood wcre fo de- 
ſtroyed, that it lay in a manner waſte and burren, Pa- 
roch. Antiqg. þp. 351. © | 

Uavaſoz, or Ualvaſoz, Is one that in dignity is next 
to a baron. Camd. Brit. pag. 109. Bracion. lib. 1. c 8. 
ſays thus of them, Surt & alii potentes regnt, qui dicun- 
tur barones, hoc eft, robur belli ; ſunt & alii qui dicuntur 
vavaſores, viri magne dignitatis. Vavaſor enim nihil me- 
lius dici poterit quam vas ſfortitum ad valetudinem. See 


Camd. 188, 
Uavaſoy, (Yavaſoria,) The lands that a vavaſor held. 


rat. hb, 2. c. 39- 

Ueal-Woney, The tenants of one of the tithings 
within the manor of Bradford in Wiltſhire, pay a yearly 
rent by this name to their lord, the marquis of Y/inche- 


ter, which is in lieu of veal paid formerly in kind, 


Cowell, edit. 1727. ; 

Uecdigal Judiciarium, Is applied to money or fines 
paid to the King, to defray the charge he is at in main= 
ining the courts of juſtice, and protection of the people. 
3 0a. 33s 

Uejours, (Yi/eres, from the French voir, videre, in- 
tuert,) Are ſuch as are ſent by the court, to take view of 
any place in queſtion for the better deciſion of the right. 
Old Nat. Brev. fil. 112. So likewiſe Brafton uſes it, 
/tb, 5. trad?, 3. cap. 8. It ſignifies alſo ſuch as are ſent 
to view thoſe that efloign themſelves de malo left, 
whether they be in truth ſo ſick as they cannot ap- 
pear, or whether they counterfeit. Bra. lib, 5. tra#, 
2. cap, 10 & 14. Laſtly, It is uſed for thoſe that 
are appointed to view an offence, as a man murthered, 
or a virgin raviſhed, &c. Cowell, edit. 1727. See 
Uiew. 

Ueltraria, (12niferium de Veltraria,) The office of 
dog-leader or a couifer. Rot. Pip. 5 Steph. 

eltrarius, One who leads grey- hounds, which dogs 
in Germany are called I/elters, in Italy Feltroes, in France 
Viautres, Vautres. And lands are held per ſervitiam in- 
vergend. unum veitrarium canes ducere, &c, Blount's Te- 
nures, pag. 9. 

Ueclum quadzageſiniale, A vail or piece of hanging 
drawn before the altar in Lent, as a token of mourning 
and forrow. Synod. Exon, ann. 1217. c. 12. 

Uenaria, Are thoſe beaſts which are caught in the 
woods by hunting. Leg. Canut, cap. 108. 

Uenatio, Was ſometimes uſed for the exerciſe of 
hunting, but more often for the prey taken, or veniſon. 
If any hunted 'without licence within the liberties of the 


3] King's foreſts, a ſevere penalty was impoſed at the next 


ſwaininote ; which fines and amerciaments were not al- 
lowed to the foreſter, but commonly reſerved to the King. 
So when William Fitz- Nigel enjoyed ſeveral privileges as 


foreſter of Bermuode, it was »—— Exceptis indiftamentis de 


viridi & venatione, gue Domino Regi amnino reſervaban= 
tur. ' Paroch. Antiq. p. 7%. _ 3 hag A Sk 
_ Uenditioni exponas, 1s a, writ judicial, direed to 
the under ſheriff, commanding him to fell goods which 
A. yo NS ; © 'he 


VB: N-- - 
he hath formerly by commandment taken into his hands, 
for the ſatisfying a judgment given in the King's court, 
Reg. Fudic. fol. 33. and Stat 14 Car. 2, cap. 21. 
- Uendito) Regis; The King's ſeller .or ſales-man ; 
the perſon who expoſed to ſale thoſe goods and chattels 
which were ſeiſed arid diſtrained to anſwer any debt due 


to the King. Philippus de Lardiner clamat efſe vendi- 
torem Domini Regis de feods in com. Ebor. de omnibus re- 
bus que vendi debent pro debito Domini Regis, vel etiam 
pro Auro Regine : Ita, vidilicet, quod ipſe vel certus ſuus 
attornatus ibit ad mandatum” vicecomitis de loco in locum in- 
fra com. ſumptibus ſuis ad predifias venditiones faciendas ; 
& capiat de unaquaqua venditione pro feodo ſuo Xxxili. den. 
Duo warrant: Ebor. temp. Ed, 1, Which liberty was 
afterwards ſeiſed into the King's hands for the abuſe 
thereof, as appears by the great roll in the Pipe-office. 
Anno 2. Ed. rt. | I>7- 

Uendo2 and Uendee, Yendor is a perſon who ſells 


any thing, and Yendee the perſon to whom it is ſold. 


Where a man ſells a thing to another, it is implied that 
the vendor ſhall make aſſurance dy bill of ſale to the ven- 
dee, but not unleſs it be demanded ; Per Finch Chancel- 
lor, 2 Chan. caſes 5. Mich. 32 Car. 2. Legate v. Hock- 
we: 755; | | 

_ A verbal ſale was made of a third part of a ſhip to B. 
B. gives bond for the money, and the ſhip is delivered 
into his poſſeſſion ; B. demands a bill of fale of the ven- 
dor, without which te cannot make a ſatisfactory title 
to any other perſon. Vendor refuſes, B. ſends the ſhip 
a voyage; and after ſues to have his bond delivered up. 
Vendor then offers a bill of ſale. B. refuſes. Decreed 
the bond to be delivered up; and the third part, &c. re- 
aſſigned to the defendant. 2 Chan. Caſes 5, Mich. 32. 
Car. 2. Legate v. Hockwood. . See Bill of Sale, and 
21 Vin, Abr. tit. Vendor and Vendee. 

Uenella, Is a narrow or ſtrait way : It is mentioned 
in the — I tom. pag. 408; _ | 

Uenia, [s a kneeling or low proſtration on the ground 
uſed by penitents. W/alſingham, pag. 196: 


Uenire facias, A writ judicial awarded to the ſheriff 


to cauſe a jury or the neighbourhood to appear, when a 


\ cauſe is brought to iſſue, to try the ſame; and if the 
Jury come not at the day of this writ, then there ſhall go 


a habeas corpora. and after a diftreſs until they appear, 
Old Nat. Br. 157. But where a venire omits part of the 
iſſue to be tried, or any of the parties; if a juror is named 
in the habeas corpora, by a name different from that in 


the wenire ; or a juror returned on ſuch a panel is omit- 


ted in the habeas corpora ; or a venire or d/tringas are iſ- 
ſued without any award on the roll to warrant them; it 
will be ill, and is ſaid to be a diſcontinuance. 2 Hawk. P. 
C. 298, 299. A venire factas ought to be de aliquo viine- 
to; and venire de vicineto civitatis, is good without naming 
of the pariſh within the city out of which the jurors are 
ſummoned. 2 Lill. 633, 636. Though it hath been held, 
that the venire facias may be of a town, pariſh, manor, 
or any place known, called a lieu conus ; but not of a city 
or county. Cre. Eliz. 260. And yet where a venue can- 
not come from a vill, hamlet, &c. there it muſt be de 
corpore comitatus, to prevent failure of juſtice, before the 
ſtat. 4 & 5 Ann, by which aC a venire facias may be from 
the body of the county, &c. In an information againſt a 
county for not repairing a bridge, it was held, that the 
the attorney general might take a venre to any adjacent 
county ; and that it might be de corfore of the whole, or 
de vicineto of ſome particular place therein next adjoin- 
ing. Trin, 3 Ann. 3+ Salk. 381. The plaintiff in af- 
ſumpfit declared upon a promiſe made at Maidſtone in 


Kent; and upon non aſſumpſit pleaded, the venire facias 
| Was de vicineto ville & parochias de Maidſtone, and a trial 

was had : But it was reſolved to be an inſufficient trial, 
| becauſe the venire ought to be of a larger precinct thin the 


plaintiff himſelf had alledged in his declaration, Yetv, 
104. See Jury. _ | 

Vnire facias, Is alſo the common proceſs upon any 
preſentment, being in nature of a ſummons for the party 


' to appear ; and this js a proper proceſs to be firſt awarded 


on an inditment for any crime, under the degree of 
treaſon; or felony, or maibem, except in ſuch caſes where- 


—_— 
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in other proceſs is direted by Ratute : And if it appeats 
by the retuin to ſuch vivo] thee the party has vr. thy in 
the county whereby he may be diſtrained, the diftreſs in- 
hnite ſhall be awarded till he do appear; and he ſhall 
forfeit on every default, ſo much as the ſheriff returns 
upon him in iſſues : But if a nihil be returned, 
altas, and pl/yries, ſhall iſſue; Ec; 2 Hawk. 283. The 
venire factas- ad reſpondendum may be without a day cer- 
tain, becauſe by an appearance the fault in this proceſs 
is cured ; but @ venire facias ad triand. exitum muſt be re- 
turnable on a day certain, &c. 3 Salk. 371. 

Qenitare, Is the book of ecele/ia/ticus; fo called be- 
cauſe of the Penite, exultemus Domino, jubilate Deo, &c. 
writ in the hymn-book or Pſalter as it is appointed to 
be ſung, &c. It often occurs in the hiſtory of our Eng- 
{fb ſynods; and is called venitarium. Mon. Ang. tom. 3. 
pag. 332+ | 

Uenter, Signifies the belly; but is alſo uſed for the 
children by a woman of one marriage: There is in law 
a firſt and ſecond venter, &c, where a man hath children 
by ſeveral wives; and how they ſhall take in deſcents of 
lands. See Deſcent, 

Uentre inſpiciendo, is a writ for the ſearch of a wo- 
man that ſaith ſhe is with child, and thereby with-hold- 
eth land from him that is next heir at law. Rezgi/t. Orig. 


fol. 227. 


Sir F. I. died, his lady enſeint. P. who married Sir- 
F. I's eldeſt daughter, and who had the greateſt part of 
the eſtate ſettled on him upon the marriage in default of 
iſſue male; attempted to ſuffer a common recovery, in 
order to bar the remainder in uſe, limited to the firſt ſon 
of Sir F. and fo diſinherit the iflue er ventrs /a mere. The 
widow of Sir F. petitioned the judges and the lords in 
council, to ſtay his proceedings, ſuggeſting that ſhe was 
with child ; which was granted. Whereupon P. ſug- 
geſted in Chancery, that ſhe was not with child, but by 
ſuch pretence detained the evidences of the lands, an 
ſtopped his ſuffering a recovery, and prayed the writ de 
ventre inſpiciendo ; which was granted. Whereupon the 
ſheriff of London, with a jury of women, whereof two 
were midwives, came to the lady's houſe, and into her 
chamber, and ſent to her the women, ſworn by the 
ſheriffs before, to ſearch, try, and ſpeak the truth, whe- 
ther ſhe was with child, or not. The men all went 
out, and the women ſearched the lady, and gave their 
verdict, that ſhe was with child ; whereupon the ſheriffs 
returned the writ accordingly. Moor 523. pl. 692. 39 
Eliz. Dame Willoughby's caſe. | 

A widow married again within a week after the death 
of her firſt huſband, whoſe couſin and heir brought the 
writ de ventre inſpiciendo, direQed to the ſheriff of Lon- 
don ; who returned, that he cauſed her to.be ſearched by 
ſuch matrons,; who found her with child, and guod pari- 
tura fuit within 20 weeks. It was then prayed, that the 
ſheriff might take her into cuſtody, and keep her till ſhe 
was delivered. But becauſe ſhe ought to live with hec 
huſband, the court would not take her from him, he en- 
tering into a recognizance, that ſhe ſhould not remove 
from his then dwelling-houſe, and that one or two of 
the women returned by the ſheriff ſhould ſee her every 
day, and that two or three of them be preſent at the 
delivery; and a writ was awarded accordingly to the 
ſheriff of Surry. And afterwards ſhe was delivered of a 
daughter, who was found by inquiſition to be the daugh- 
ter and heir of the firſt huſband.  Cro. F. 685. pl. 2. 
Paſch. 22 Jac. B. R. Theaker's caſe. See 21 Vin. Abr, 
$47, 548 iT ivy 

enue, (Yicinetum, or Viſnetum,) Is taken for a neigh- 
bouring place, locus quem vicini habitant: It is the place 
from whence a jury are to come for trial of cauſes. F, 
N. B. 115. * | | ; 

The moſt general rules reſpeting the neceflity of a 
venue are, that a venue is neceſlary in all caſes where the 
matter is traverſable, or where it affeRs the right of the 
aftion ; but where it merely regards the perſon, or con- 
cerns damages only, there a venue is not neceſſary, 5 


Bac. Abr. 325. 


 Inan a&tion on the caſe the defendant pleaded in ohote- 


ment, that the plaintiff was an alien enemy, and laid no 
b - ' Venue © 


a capias,- 


7 oe IIA TCR LOIN po en a...” 
She-= a=" nam@s _—_ - pee oe 
. _ _—_— _—_— - Ac. - . w = 


| 
| 


V E N 


uinue: And oh demurrer it was adjudged to have been 
well pleaded, and the plaintiff might have replied, that 
he was born in England generally. But if ſuch a matter 
is pleaded in bar, it muſt be pleaded with a venue, and 
the plaintiff ſhould reply, that he was born in ſuch a 
place in England; and in the principal caſe judgment was 
given, quod billa caſſetur. 2 Ld. Raym. 1243. Pre v. 
Cooper. 

Matters touching the perſon, as privilege of attorney, 
may be pleaded without a venue, and be tried where the 
writ is brought. 2 Ld. Raym. 1172, 1173. Scawen v. 
Garret, 

In covenant againſt one as affignee, there is no need 
of laying any venue, becauſe an aſſignment is always in- 
tended to be made on the lands aſſigned : per Cur. Carth. 
286, Huckle v. Wye. 

But a conſideration executory is traverſable, and there- 
fore a venue muſt be laid. Cro. Eliz. 880. The Lady 
Shandos v. Simpſon. 

Where the judgment is upon a nhil dicit, the want of 
of a venue is not material to ſet it aſide, becauſe the en- 
quiry is not to be of any thing beſides damages, which 
may be enquired by any jurors in the county. 1 Lutw. 
225. Remington v. Tailor, 

It is a general principle, that the want of a venue 1s 
only curable by ſuch plea as admits the fact for the trial 
whereof it was neceſſary to lay a venue : Or by a verdict. 
6 Med. 222. 3 Salk. 381. Thus the want of a venue 
is aide by pleading over ; as where in treſpaſs the de- 
fendant pleaded a ſubmiſſion to an award, and that an 
award was made, which he had performed, but laid no 
Senue where the performance was. The plaintiff replied 
another award, and the defendant tendered ifſue upon it, 
whereupon the plaintiff demurred. Holt Chief Juſtice 
ſaid, that the want of a venue was aided by the pleading 
over. Ld. Raym. 1039. Purſinu v. Bail, 

So in debt upon bound, though no venue is laid where 
the bond was made, yet if the defendant pleads a releaſe, 
this admits the bond, and aids the want of a wenue; per 
Holt Chief Juſtice. But if the defendant had demurred, 
the want of a venue had been ill. £Zd. Raym. 1040. 
Purſlew v. Batly. 

y the 16 & 17 Car. 8. «c. 8. the want of a venue is 
aided after verdict; and this in caſes not only where 


| there is a wrong venue, but alſo where the cauſe is tried 

in a wrong county, as appears from the following caſes. 

x Sarnd. 246. ay v. Baite. S. C. Raym. 181. by the 
! 


name of Craft v. Win..r. And it is there added, that 
the defendant might have demurred upon it, 

Many niceties which were formerly to be obſerved 
with reſpect to the laying of the venue, are now removed 
by the 4 & 5 Ann. cap. 16. which enacts, © That every 
venire facias for the trial of any iſſue in any aCtion or 
ſuit, ſhall be awarded of the body of the proper county 
where ſuch iſſue is triable.” And ſee Stat, 24 Geo. 2. 
c. 18. which extends this at to trials of iſſues on penal 


| ffatutes, 


The venue in the declaration was laid at Leek, and 
and not at Leek in the county aforeſaid. Defendant de- 
murred, and ſhewed the want of a proper venue for cauſe; 
plaintiff joined in demurrer; and upon argument, the 
court gave judgment for the plaintiff. It was held ſuf- 
ficient, according to the courſe of the court, to lay the 
venue at Leck, which has reference to the county in the 
margin ; and fince by the act of parliament the venire 
Facias is to be awarded de corpore comtatus, it is not ne- 
ceſſary that any particular place in the county be laid. 
1 Barnes's notes in C. B, 342. Spooner v. Milward. 

It is a general rule likewiſe, that the county in the 
margin of a declaration will help the venue laid in the 
body of it, but will not hurt it ; as appears from the 
following caſes. ; | 

In the margin ſtood the word Norfolk, in the body of 
the declaration, the venue was laid at the city of Nor- 


- awich, inthe county of the ſame city, throughout, The 


plaintiff executed a writ of inquiry of damages, direQed 
to the ſheriff of the city of Norwich, Had no venue 


- bren laid in the body of the declaration, reference muſt 


Vi Bi 
be had to the margin; but where a proper venxe is laid 
in the body of the declaration, the word in the margin 
ſhall not vitiate it; for it is a jeofail, which is helped by 


the 4 & 5 Ann. cap. 16. 1 Barnes's notes in C B, 245, 
Howſe v. Haſelhwood. 


It is to be obſerved however, that in all real aQions 
the venue ought to be laid in that county where the 
thing is for which the aCtion is brought ; for being local, 
it is only triable there; whereas matters which are 
;- ron may be tried in any county, 2 Lill, Abr, 
782. 

In an aQtion of debt brought for rent due for land 
upon a leaſe under hand and ſeal, where there is no pri- 
vity of contra, as againſt an aflignee, &c. the venue 
muſt not be laid out of the county where the land lies 
for which the rent is due; for the aQion is, for want of 
privity of contra, become a local action, ratione terra 
out of which the rents are iſſuing, and not tranſitory : 
But where the aQion is brought by the leſſor againſt the 
leſlee, there being privity of contraR, the action is tran« 
fitory, and the demiſe may be laid to be made in an 
=e _— than that where the land lies. 2 Zill. Abr. 
] 923 703» , 

With reſpe& to criminal caſes, it is ordained by the 
ſtatute 21 Fac. x. cap. 4. that all informations on penal 
ſtatutes ſhall be laid in the counties where the offences 
were committed. And upon this ſtatute the following 
points have been adjudged, 21 Fac. c. 4. See 5 Bac. 
Abr. 327, 329. BR 

Uerderoz, (Yiridarius, from the French Yerdeur, i. 
cuſtos nemoris, is a judicial officer of the King's foreſt, 
choſen by the King's writ in the full county of the ſame 
ſhire, within the foreſt where he dwells; and is ſworn 
to maintain and keep the aſlizes of the foreſt, and to 
view, receive and enroll the attachments and preſent- 
ments of all manner of treſpaſſes of vert and veniſon in 
the foreſt. Manwod, part 1. pag. 332. His office is 
properly to look to the vert, and ſee it well maintained. 
Cromp. Fur. fol. 165. His oath, fee and authority, you 
may ſee in Manwood, part 1. pag. 51, He is to fit 
in the Court of attachment, to ſee the attachments of the 
foreſt, to receive the ſame of the foreſters and wood- 
wards that preſent them, and then to enter them into 
their rolls. Cowell, edit. 1727. 

Uerdic, (Yeredifum, quaſi difum veritatis,) Ts the an«- 
ſwer of a jury made upon any cauſe, civil or criminal, 
committed by the court to their examination. And this 
is two-fold, general or ſpecial; a general verdid is that 
(Staundf. Pl. Cor. lib, 3. cap. 9.) which is given or 
brought into the court in like general terms to the gene- 
ral iſſue; as in an aCtion of diſſeiſin, the defendant 
pleadeth, no wrong, no difſeiſin; then the iſſue is general, 
whether the fact be a wrong or not, which being com- 
mitted to the jury, they upon conſideration of their evi- 
dence come in and fay, either for the plaintiff, 'that it 
is a wrong and diſſeiſin z or for the defendant, that it is 
no wrong, no difleiſin, A ſpecial verdi& is, when they 
ſay at large, that ſuch a thing and ſuch a thing they find 
to be done by the defendant or tenant, ſo declaring the 
courſe of the fact, as in their opinion it is proved ; and 
as to the law upon the fat, they pray the judgment of 
the court: And this ſpectral werdif, if it contain any 
ample declaration of the cauſe from the beginning to the 
end, is alſo called a verdi at large, whereof read ex- 


amples in Staundf. ubi ſupra, and Co. on Lit. fel. 228. 
Cowell, edit. 1727. | 

VerdiQ de bene efſe is a conditional verdiR, the validity 
of which depends upon ſomething ſubſequent to the ta= 
king thereof. 5 Bac. Abr. 284. 

If the judge before whom a cauſe is tried has a doubt 
as to the propriety of taking a verdict, he may direQ the 
jury to find one de bene efſe; and if it ſhall upon conſi- 


deration be thought right to have taken the verdiR, it 


ſhall be abſolute. Brown Meth. 13. 

If an aftion of debt be brought againſt huſband and wife, 
and at the trial of the cauſe the wife make default, and a 
proteCtion be caſt for her, the'judge may dire& the jury 
to find a verdict de bene eſe; and if 'the protection be 

| | difallowed 


. #45 3 Ow 
diſallowed at the day in bank, the verdi& thall b 
abſolute, Bro, Protect? þl. 30. g arts go 

A privy verdict is fo called, becauſe what is thereb 
found ought to be a ſecret to the patties until a verdig 
18 giyen in open court. 1 [nft. 228, 6-2 i 

he giving of a privy verdict is only permitted for the 
eaſe of the jury, that they may refreſh themſelves ; for 
if either the judge or any one -of the jurors happen to 
die before a verdict is given in open court, the privy 
- verdict is not binding upon either © patty. Plowd. 211, 
Saunders v, Freeman. Dyer 217, Moor 33- | 
| The jury may by a verdi& given in open court find 
differently from what they have before found by a privy 
verdict. 1 Infl. 227+ Moor 33» : 

The jury, who had by a privy verdi& found for the 
defendant, did at the next fitting of the court by a ver- 
dict given in open court find for the plantiff, Both ver- 
dicts being returned upon the pofiea, it was holden that 
the latter ſhould ſtand; ef per Cur: the verdict piven in 
open court is the true verdict, the other being only al- 
lowed for the eaſe of the jurors, that they may refreſh 
themſelves, Plowid. 211. Saunders v. Freeman, Dyer 


217. 
_ A is in one book laid down, that a privy verdi& can- 
not be given in any caſe of life or member. xz nf. 


227+ | 

| fn other books it is ſaid that a privy verdiCt cannot be 

given in any caſe of felony ; becauſe the jury are direQ- 

ed, and ought in every ſuch caſe to look upon the priſo- 

ner when they give a verdict. Raym. 193. Rex v. 
Ladſingham; 1 Ventr. g7. 

But it is in theſe books ſaid, that in any criminal 
caſe wherein the perſonal appearance of the —_ is 
diſpenſed with, the jury may give a privy verdict, and 
that it is uſual ſo - do. Pow. 193» "I v. Lad- 
ſingham:; I Ventr. 97» | 

In an information for a miſdemeanor the jury had pi- 
ven a privy verdit, The verdi& afterwards given in 
court was upon this account objeRed to z but it was 
| holden to. be a good one. Raym. 193. Rex v. Lad- 
fingham. I Ventr, 97. : | | 

A general verdiCt is fo called, becauſe the matter in 
iſſue is thereby found generally. If iſſue be joined upon 
the plea of not guilty, and the jury find either that the 
defendant is gwilty, or that he is not guilty, this is 
a general verdit : And wherever the jury mean to find 
2 general verdi, they cannot find any particular fact 
ſpecially. 5 Bac. Abr. 285. ECIY 

If the venue in an action of aſſault and battery be 
laid in the pariſh of A, the jury ſhall not be received to 
ſay, that the defendant is not guilty in the pariſh of A. 
for the jury muſt in ſuch caſe find a ſpecial verdict, or 
they muſt find generally, either that the defendant is, or 

that he is not guilty. z Roll. Abr. 694. U. pl. 1. 
A jury may in all caſes, if they will take upon them- 


ſelves the knowledge of the law, find a general verdiQ; | 


but it is dangerous for them ſo to do; for if they mif- 
take the law they run themſelves into the danger of an 
attaint. Ir is therefore the ſafeſt way for a jury in every 
doubtful caſe to find a ſpecial verdiQ. 1 Inf. 228. 4 


Rep. 54. ; ' 
OO Of a ſpecial verdi, 


A ſpecial verdi& is fo called, becauſe the matter in 
iſlue is thereby found ſpecially. 5 Bac. Abr. 286. 

It ſeems to have been always holden clearly, that 
where the general iſſue is pleaded, and iſſue is thereupon 
joined, the jury may find a ſpecial verdift. Bro. Ferd. 
pl 45: $l. 56. 1. bs, GETPIAS 

It is laid down in ſome books, that if iſſue be joined 
upon a ſpecial plea, the jury cannot find a ſpecial verdiQ, 
Bre. Verd. pl. 45: Dyer 117. : 

But it is laid down in one book, that al h there be 
ſome opinions to the contrary it is now ſettled, that the 
jury may find a ſpecial verdiQ in any caſe where ifſue is 
Joined upon a ſpecial plea; for that a queſtion of law 
may as well ariſe upon ſuch ifſue as where the general 


| V E K 
| And is another bodk it is faid to have been þ den by 


the crown and in every civil aQtion, whether it be real, 
perſonal or mixed, in which any iflue is joined, either 
| betwixe the King and & party, or betwixt party and 
| party, the jufy may find any matter which is pertinent 
to the ifTue ſpecially. 9 Rep. 12. Dowmar!'s caſe, 
Nay, it is laid down, that the court cannot in any 
Caſe refuſe to receive a ſpecial verdiQ, provided the mat- 
ter ſpecially found be pertinent to the ifſue ; in as tauch 
as the jufy have a right to find ſuch a verdi& in eve 
_ which appears to then to be doubtful. i 7nf. 228. 
9 Rep. 12; | 
But however true it is, that the jury may in any caſe, 
which appears to them to be doubttu), find a ſpecial yer- 
dict, it is not neceſſary even to their own tafety for them 
ſo to do in every caſe. t /nft. 228, Vangh. 148. Ld; 
Raym. 1494. Foft. 256, 257. . $I 
; For if in any caſe the judge, before whom the cauſe 
is tried, do take it upon himſelf to determine a queſtion 
of law, concerning which the juty thight otherwiſe have 
oy op Fu. and to die _ to find a dir 
verdict, they may ſafely do it. x Inf, 228. FVaugh. 145; 
Ld. Raym. 2404, Pot 256, 257. wo Out Ie 
Nor are they in ſuch caſe, although the law ſhould be 
miſtaken, liable to an attaint; for as it is only faid, that 
the jury are liable to an attaint where they will take up- 
on themſelves the knowledge of the law and find a ge- 
neral verdict, it follows that they are not liable thereto, 
when they do no more in finding a general verdi& than 
follow the direQion of the judge. x nft. 227. 4: 
- $4+ | 
f it appear upon the trial of a perſon indited for 
murder, that he is of inſane mind, the jury may; upon 
being infortned by the judge that ſuch a perſon cannot 
be guilty of any crime, (for crimen non contrabitur nifi 
voluntas _—_— ) fihd a general verdiQ of not guilty. 
2 H. H. P. G. 303. Ft. 2179, - . _. | 
If upon the trial of a perſon indicted for murder the 
judge is, upon the whole circumſtances of the cafe, of 
opinion, that the homicide is juſtifiableg the jury may 
under his direQion find a general verdict of aot guilty: 
2 H. H. P. C. 303. 1 Hawk. y0. Feſt. 279. 
Hence it appears that the jury may with ſafety to 
themſelves, in any caſe under the direQtion of the judge, 
find a general verdict, Ld. Raym. 1494» Foft. 256; 


257. | | u 
But it is likewiſe ſaid, that if the jury are in any caſe 
diſſatisfied with the Opinion of the judge, they are not 
—_ ” follow his direRion, but may find a ſpecial 
verdit. Ld. Raym. 1494. Fofl. 256, 2579- ., © _ 
It-is uſual] when a ſrecial verdict is fend, for the jury 
to find only the matter of fa, and to ſubmit ſome queſ- 
tion of law thereupon arifing to the conſideration of the 
court. | | | | 
But if the judge before whom the cauſe is tried dog 
in a caſe where the verdi& ought in his opinion to be & 
ſpecial one, take it upon himſelf to determine the law, 
the jury may find a ſpecial verdi without ſubmitting 
any queſtion of law to the conſideration of the court. 
5 Bac. Abr. 287. EE 24s ELD 
If, upon a trial of a perſon indited for murder, the 


| judge is upon the whole circumſtances of the caſe of opi- 


nion, that the homicide amounts to manſlaughter, the 
jury ought to find a ſpecial verdia; for it would be 
dangerous to themſelves to find a | eg verdi code 
trary to the opinion of the judge. Fo/t. 264. _ 

It would too be very improper in them ſo to do; for 
if their verdi& ſhould be that the offender is guilty, he 
who is not in the opinion of the judge guilty of murder 
would be liable to ſuffer death as z murderer; and if 
their verdi& ſhould be, that the offender is tot guilty, he 
who is in the opinion of the judge guilty of felony 
would not be-liable to a forfeiture of bis goods 
chattles, which every perfon convifted of felony, not- 
withſtanding his being intitled to the benefit of the clet- 


, is liable to. 


iſſue is pleaded, 1 Inf, 226, 227. 
Vou, Il, 


| ny 


But the y in ſuch caſe under the direQtion of 
fed the viender guilty of mandaughter z or 


, 


all the juſtices of the King's Beneh, that iti all pleas of 


V.E KR 
'as ithe judge is of opinion that the homicide ambunts 
\ thoretc, it is by no' means neceflary for the jury to hnd 
'the fact of killing and the circumitances that attend it, 


'arid?to ſubmitit to the conſideration of 
*the offence iis. Foft. 264. | 
When a ſpecial verdict is directed 
minutes of it ought to be ſettled and 
'the counſel of each party 3 and thefe ought-to be gdeli- 
-vered to the jury before they conſider of a verdict. If 
this be not done, the jury may, without .incurring the 
danger of any attaint, find a general verdict. 2 Zi, 
 Abr. 590..F. 792. F Ky. 
If the counſel for one of the parties refuſe to ſign the 
minutes for a ſpecial verdict, the court may direQ the 
fury to find one trom the minutes as ſigned by one of the 
counſel tor the other party. 2 Lill. Abr. 793. G. 
_ ..\lf cit; be intended. to ſubmit by a ſpecial verdict any 


the: court what 


by the court, the 
fi 


queſtion of law to the conſideration of | the court, . the 
minutes for the ſpecial verdict are, fo far as they relate 


to a queſtion of law, 'to be approved of. by the judge ; 
for it is his province to fee that every queſtion of law 
be fairly ſtated. 2 Lill. Abr. 791. F. . 

.- +Tt is rather incumbent upon the party, at whoſe in- 
tance a ſpecial verdict was found, to draw it up from 
the minutes as ſettled and approved of at the tria] of the 
cauſe: But either of the parties may do this ; and if the 
other party neglects to pay his ſhare of the expence of 
drawing up the ſpecial verdict, the court will not hear 


any counſel for him when it comes on to be argued. 
2. Lill. Abr. 790. E. For more learning on- this ſubjett, 


ve 5\Bac. Abr. git. Verdict. 


Uerccundium, Injury, treſpaſs, damage. Simn. Ga- 


welkind, þ. 174+ | 

- - Uerge, (/irgata) The compaſs of the King's court, 
which bounds the juriſdiction of the lord ſteward of the 
King's houſhold, and of the coroner of the King's houſe, 


and that ſeems to have been twelve miles compaſs. Stat. 


13 Ric. 2. flat. 1. cap. 3.. ©. N.B, fol. 24. Britton, 'fel. 
68, 69. C5. Rep. lib. 4. fol. 47. ſec alſo 33 H. 8. c. 12. 
Flea, lib. 2. cap. 4+ ſet. 1. lays, This compaſs about 


the court is called wirgata, a. virga guam: mariſhallus por- 


eat ut ſignum- ſue prteftatis. Verge hath alſo another fig- 
nification, and 1s uſed for a ſtick or rod, whereby one 1s 
admitted tenant, and holding it in his hand, ſwears feal- 
ty to the lord of the manor,. who for that cauſe is called 


tenant by the verge. Old nat, brev, fal..17. and Lit. lib, 1, 


cap. 10, Cowell, edit. 1927. : | 
' Uerge'of land, (/irgata terre) Mentioned in 28 Ed. 
T.' Statute of wards, See YParb-land. b- 

\ Uergers, (Yergatores) Are ſuch as carry white wands 
before the juſtices of either bench... Fleta, lib. 2. cap. 38. 
Otherwiſe called portatores vIrge. | 

'-Uerjuice, - See Uinegar. | 
-. Ueronica, Ir is-ſaid, rhat when our 


Heranica, "The word is mentioned in att. Parts, pag. 
514. and in Brompton, 121. Cowell, edit. 1727. 


Uert, (/7iride, from the French Yerd, vir idis,) Other- 


wile called Green-hue, ſignifies in the foreſt every thing 


that grows and bears green leaf within. the foreſt that: 


may icover a deer. 4anwaod, 2, par. fol. 6 & 33. And 
it is divided into overt-vert and nether-vert. 


may read Manwood's 2 far. cap. b.. per totum. 


trees that: grow there in other men's woods, af .they be 
Tuth-trees as bear fruit to feed deer, :which| are called 


cial 'vert 3 becauſe the deſtroying of: ſuch,vert is more! 
Frievouſly puniſhed than the deſtruCticn of, other vert is, | 
See Mamwvod, cap. 6b. numb. 2. fol. 35. Vert is alfo' 
ſometimes tkken for that power which a map hath by 


the King's grant to cut green wood in the foreſt. ,See 
4 Infl. fel. 317 : AT | £1 2: tp 
V.. Utervile; -A-kiad of cloth, mentioned in, Stat, x Ric. 3. 
8B 2 SODRL Mt 12 1d (* 3393383? 5043 DÞ.Þi9-tÞ 


C 
Wi. 
a 


ned by one of 


ur Saviour was led | 
towards the croſs, the likeneſs of his face was formed on. 
his handkerchief in a.miraculous manner, - which is ſtill. 
kept and adored-in St. Peter's church at Rome, and called 


Overt-vert 
is that which our law-books call bault-bors, and nether- 
vert is that which they call ſouth-beis. . And, of this you. 
There is: 
uſo a vert called ſpecial vert, and that is all trees that 
grow in the King's woods within the foreſt, .and all the: 


| 3112 | 


Uery [02d and_-verp tenant, (/ erus #eminus & wits 


tenens,) Are they that are-:immediate /ord. and tenant one 
to another. Bro. tit. HJariot,. 7el..23. In the Old Nat, 
'b1ev. and in the writ rTeplegrari de averiis, you "may read 
theſe words. And know yes. that in taking of leaſes, - ſix 
things are neceſſary, that 18 19 ſay, very lord and very te- 
nant, ſervice behindy the day of . the taking, ſeiſm of the ſer- 
vices, and within his fee. < And that-a man 1s not very te= 
nant wntil he have atturned ta the lord by fome. ſervice; Ste 
Stat. 19 H. 7. cap. 15. And ſee Uenant;, © 
Ueſſels, .See Coopers... +. , TY 
Ueſt, (/e/ire,) To inveſt with, to-make poſſeſior of, 
| to place in polleflion. Plenam poſſeſſimnem terre vel -pro- 
dit tradere, ſeiſmam dare, mfeodare, 1aith Spelman. + 
Uera, 'T he veſt, veſture, or crop on the ground, 
Hift. Croyl. contin. þ. 454.  -. 0 Bb 4 
Ueſftry, A place, adjoining to a- church, where the 
veſtments of the miniſter are kept ; alſo-a meeting at ſuch 
place: And ſometimes the biſhop and prietis ſat together 
in veſtries, to.conſuit of the atfairs of the church; in 
reſemblance of which- ancient cultom, the. minitter, 
churchwarGens, and chief, men of moſt pariſhes, do at 
this Cay make a pariſh veſtry. By cuſtom there may be 
ſelect veſtries, or a certain number ot. perſons choſen to 
have the government of the pariu.:, make rates, and take 
the accounts of churchwardens, &c. 2 Strange. 728, 
And when rates are made, the: pariſhioners muit have 
notice of a veitry held for that purpoſe; and then all 
that are abſent ſhall be concluded by a mgjority of thoſe 
that are preſent, who in conſtruction of law are' the 
whole pariſh. Wood's Infl. go. And if a pariſhioner be 
ſhut out of the veſtry-room by the clerk of the veſtry, 
and he makes it appear that he hath a right to come into 
the room, and to be preſent and vote in the yeſtry, &c. 
action of the caſe lies, -as-a remedy. . Md, Ca. in L. & 
E. 52, 354. Veſtrymen in London are a fele&t number 
of the chief pariſhioners in eyery pariſh within the city 
and ſuburbs, who yearly chooſe officers for the pariſh, 
and take care of its concernments, &c. by ſtatute 15 
Car. 2,:c. 5. On.ereQting pariſhes for the new churches 
to he built in or near London and W:/tminfter, the com- 
miſſioners. for building the churches are. impowered to 
name a ſufficient number of the inhabitants of each new 
pariſh to be veſtry-men ; and on their oaths or removal, 
the majority of the pariſhioners. to chooſe others, &&c. 
and the pariſh officers, with the veſtry or the principal 
inhabitants of the new pariſhes, are in Za/ter week to 
aſleſs the rates for the poor, &c, g Ann, c. 22. Veſtries 
of pariſhes-are to be conſulted by pariſh officers, to give 
their aſſent to hiring of houles for the better employing 
and maintaining the poor. 9 Geo. 1. "The right of ad- 
journing a veltry is in the. pariſh at large. 2 Stran. 
1045. - | | 
Caſe by the plaintiff as a pariſhioner of C. againſt the 
defendant, clerk of the veſtry there, for ſhutting. the ve- 
fry door, and keeping the plaintiff out of the room, ſo 
that he could not come 1a to vote, &:, Upon demurrer 
it. was inſiſted that action would not lie; for if it ſhould, 
then every pariſhioner kept out might have the like ac- 
tion ;, therefore, to avoid multiplicity of ſuits, this will 
not lie, unleſs he had ſet forth ſome particular damage to 
him. But per cur*: The plaintiff as a pariſhioner hath 
a right to be preſent and votgiin,theweſtry, at the elec- 
tion of pariſh officers, and as to all rates with which the 
pariſhioners are charged ;..ſo that this action is bis proper 
remedy for the injury.done by the defendont by. hindering 
him to come into the veitry-rgom; . fon if .it. would not 
lie,, he hath no. other remedy., .8.4ed. 52. ,Trin. 1 Geo. 
1720. , Brown v. Keyland.) Li 
A veſtry was called to conſider about. building a work- 
bouſe, where it was agreed, to, and to borrow money for 
that ; purpoſe z and that whoever ſhould be bound tor it 
ſhould be indemnihied by the pariſh. {This order was con- 
firmed by another, and both fhened by the, yicar and: ſe- 
veral of the inhabitants. , 3007., being the ſum agreed 
upon, was borrowed of 4. to, whom BÞ. , gave bond -for 
it. An order of veſtry was made for raiſing the, money 
but upon appeal to the quarter-ſeflions by ſome, new pa- 


riſhioners, was quaſhed, | B. was ſued on the bond, and 
| | paid 


: V [ C _ - . = 
pail the money, and then brought a bill for relief; And 
the maſter of the Rolls decreed him his principal, in- 
tereſt, and coſts at law, and in this coutt; and” that 


| the defend ants the vicar, church Wareer nd And ovet(cers of 


the poor, call a veſtry to make a rate for payment; and 


ns WILS 
a part of the reQtory, (ct out by 
ordinary, for maintaining the vic 
induction, &c. of vicars is d 
that of reors; and over and 
'oath of perpetual reſidency, but this the b ſhop may diſ- 


the patron, parſon, and 
ar: The inſtitution and 
ne in the ſame manner as 
above they ate to take an 


if- be inhabitants refuſe payment, the plaintiff to be at 


liberty to apply to the court : And ſaid, that he 6d not 


ſee why the court might not as well compel thoſe who 
axe not parties iv pay the rate, as order tenaats though 
not pirtics to pay the rents; and becauſe the defendants 


" *hat pur in'a fair anſwer, their coſts/were” decreed to. be 


railed by the ſame rate ; but faid, that if thofe who had 


: appealed to the quarter-ſeflions had been before the'tourt, 


t cy Thould have paid all the coſts. '2 IWms. Rep. (332.) 
Tin. - 1731. Blackburn v. Webſter & al." See 21 Vin. 
br. Pp 448. } = « | ; ; | is . 9 ; 

." Ueftura; A crop of graſs or corn ; and'mention is 
made in ancient charters of prima ve/liza, and ſecunda ve- 


ALILLE 


Serra, that is, the Erſt and ſecond ctop. "The word was 


oftap uſed for a veſt, ,veſture, livery, delivery, 7. ce; an 
allowance of ſome ſet portion of the pioduQAs of the earth, 
as corn, graſs, wood, &c. for part of the ſalary or wages 
to ſome officer, ſervant or: Jabvurer, for their livery or 
velt. So foreiters had'a certain allowance of timber and 
upterper yearly out of the, foreſt- tor thsir own .uſe. 


s 


eroch. Anttq. þ. 620. i* WY RS e © 

' Uckiure, '( Veiftura,) Siznifes 'a garment ; but in the 
law, is applicd metaphorically to a pofſeflion, or an ad- 
mittance to a poſſeſſion of ſeilin ; fo it is takenin Jim.) 
2.cap. 5. And in this {ignification it-is borrowed of, the 


L 


Teadiſts, with whom inve/!ttura lignities a delivery of poſ- 


ſefivn by a ſpear or ftaft, and, veftura poſlefiion itelf, 


Htoman in verb. Fudal. verb. Tnueftitura, 


-" Ucfture of an Acre of Lahd, Mentioned'in Rat. 


14. E, 3 /tat. 1. is the profit of it, So'in Extenta Ma- 
neriis 4 Ed. 1. It is inquirable, How much the veſture 


of an acre is worth, "and haw much the land is worth when 


-* Uetitum 


the wood ts felled, - Ee at ron i 
| Namiim, Namium, ' Signifies a taking or 
diftreſs,: and vetitum forbidden ;' as when the bailiff of a 
lord diſtrains beaſts or goods, and the Jord forbids his 
bailiff. to deliver them when the ſheriff comes to replevy. 


"them, and to that end diives them to'places unknown ; 


or when without any words they are ſo eloined, as they 


cannot be replevied.” Divers lords of hundreds and courts 


baron have power, to hold plea de vetith namis, in. old. 


"books, called De vet. ''2 Inſt. fol. 140. Sir Henty Spel-' 


' nomen. - See 


man ſays it is antiqua juris noftri lacutlb, & bf rois” Regis 
Yam .or Nagm. PEE OF s x3 = 28+ 1 Bur$ 


-.Ufingi, The Kings of the ' Eaf- Angles were ſo cal- 


Ted from king Uſa, wholivedin'the year 578. Matt.J/i/tm. 


Par. 7. Fleta, lib. 4. c. 6. par: 3. 


.. Uia militaris, A highway. Brac7. /b, 4. cap. 16. 


# Fc 


*: Via. Regia, 'Thebighway or common road, called 


His protection, * Leg.” Herb 1.4. 80. 


the King's way, - becauſe Authorized by him,” and under 
.. Vicar, (Yicarivs, quaſi vice fungens reforts, ) Theprieft 
of every pariſh is called reQor, unleſs the predial tithes 
are appropriated, and then he is ſtiled* vicar; 'and when! 
reQories are appropriated, vicars are. to ſupply the"ree-1 
for's place.” At firſt a' vicar was a" meer" curate "to the 
impropriator of the church, temporaty, and removeable 
at pleaſure ; as thoſe who are now pariſh "prieſts in 'an- 
cient times when there were no particular pariſhes, were 
only curates to the 'biſhops;; but by degrees the 'vicars 
got.a ſettled maintenance of glebe,. and ſome kind- of: 
tithes, and now claim their dues either by endowment or | 


- by preſcription; atid where "the vicar is endowed, and 
comes In, by inſtitution and 


itution avd jnduQtion, he hath eras! anj- 
morum aftualiter 4 and'is*not to be remoyed Ar the plea- 


"ure of the Feftors who fn this caſe hath' only caram” ani- 


marum habitualiter ; but where the vicar is Tot endowed, 
"nor comes” in 'by * inftitutibn and inluRtion,” the 'retor 
hath, cur am animarug aftualiter, an] may remove'the, vi- 


vd 


car. 'f Vent. 15: '3/Salk. 958.) Th every church 'ap- 


::ted one is to be ordained Perpetual vicar, and to Po "HOES. IR Ck ay”. 
Propriated. one 1s to be 6 perp | Fs [ane fea 3 Of races did originally belong 


be canonically inftitute@&'ahU'\ndudted, and alfs'endowed | 
at the 'Jiſcretion' of the ordinary 3 'which endowment” 1s 


penſe with; the flatittes concerning Piuralities, dilapi- 


dations, &c. relate to then as well as to arſon | 

2 Rol. Abr. 337." Upon 'enlowmnent, the PACE * 
equal, 'though Not ſo great an intercſt in_ the church as 
a rector” the freehold of the church; church-yard and 
gleb2 is im him ;"and'as'he hath the frechold of the plebe 
he tmay preſcribe to hive all the tithes if the par ſh. ex. 
cepr thole of corh, Sc." Many vicars have a good part 
of the” great tithes ; and ſome benefices, that wete for- 
merly fevered by impropr:ation, have, by being united 
had all the” glebe and tithes given to the vicars : But 
tithes cati'no other way belong to the vicar than by gift 
compoſition 'or preſcription, for all tithes due de Jure ap= 
pertain to'the parſon'; and yet generally vicars are en- 
dowed with glebe' and tithes, eſpecially {mall tithes, &c, 


and afterwards land, which had been arable 'time out of 
mind, is altered, and there' ate g:0Wing ſmall tithes 
. thereon, the' vicar ſhull*'have them ; for his endowment 
None to ſuch tithes, in any place within the pariſh. Cre. 
Elrg. 467." Hb. 39. But whete the vicar is endowed 
out of the parſonage, 'he'ſhall not have tithes of the par- 
ſon's 'plebe, 'or of land that was part thereof at the time 
of the endowment ; but now ſevered trom it: Yet it 
ſeems to'be otherwiſe, if the glebe lands are it the hands 
'of theparſon's lefite.' Cro. Eliz. 479. Mallor. &. Im- 
pt4,*4; *The'etidowment of vicarages hath been always 
tavoured-in Taw,' the vicars for the moſt, part have the 
Rep. 11. | 
There” ſhall be a ſecular vicar endowed "upon' every 
appropriation, 15 R. 2..c.6. 4 H. 4. c. 12. 
The profits ari{ing, during the vacancy of a benefice 
go to the next iticumbegt! "28 '77, 8: c. + Us, 256M 
_ An'incumbent may take'the corn ſown on his glebe, 
WP 0 nr gs gr ns 
W here. the King ſhall have the advowſon of vicarages, 
PEE TIC ne POR TION Arg 
_ Thequalifications requiſite for a benefice with cure, of 
the yearly valueof 30/.1J Zl.c. 12, {6 . 
-' "Where a man may be deprived for holding a dodtrine 
contrary to the articles, 't3 El. c. 12, 2, 
: What age, and what ſubſcribing and reading of the 
articles, requiſite,” 13 El. "tap. 12. /. 3. 23 Geo. 2. cap. 
28. ſe 2:8 3%. EY «- Ya |; TT . | 2 , ; 
Remedies againſt imoniacal preſentations, 31 El, c. 
65, 232. Mn". 207-12. ; oe” 
Reading and aflent to the common prayer, required 
for x benefice with cure, 13' & 14 Car. 2. c.4." /. 6, 
1-23 Oe0:02; 6.28. 3: | | 
orders, 13 & 14 Car. 2. c. 4. /. 14. _ "ID 
' Owners'of impropriations may annex them to tlie par- 
| ſonage or yicarage, 17,Car. 2. t. 3, f. 7. $4 2; 
. Tneumbents not- haviifg' 100 ?. a year may purchaſe to 
themſelyes,and their ſucceflors, without licence of mort- 
min; E7 Gar, $3 Be 
-+Augmentatioris of imall yicarages and curacies by re- 
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2: /.-V. : 
- The abgmentatiohs of ſmall livings provided for by 
erecting a corporation td receive a grant of the hrſt fruits 
and tenths fromthe'crowh, and grahts from private per= 
ſons, 28% Ann, "4" Tt; t Geo. 1. ft. 2. c..i0. © 
'Proviſoes that fuch grants ſhall ' not . prejudice former 
grants of - firſt fruits,” &c.' 2 & 3 Ann. c 11, [. 3. 5 
Ann, 24. f. 3. *Gev. tic. 20. /. 5. * 

'ReQors, &e: may purchaſe lands to the yearly value of 
NR _<©*MEEAMMA=© cc 
- Biſhops Enabled to appoint Ripends for curates, 12 Am, 
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eing derived out of it; The 


ory3 
rector 


to the-parſonage or re 


| 


If a vicar be endowed of ſinall tithes by preſcription, 


cure of foils. 2 Rel. 335. Comp. Incumc, 347. March 


' The penalty'for acceptirig a benefice without prieſt's - 


ſervations in leaſes of tithes perpetuated, 29 Car, 2. c. 
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tefor of common right is patron of the vicarage z but it 
may be ſettled otherwiſe ; for if he makes a leaſe of his | 
parſonage, the patronage of the vicarage paſles us inci- 
dent to it. 2 Rol. fbr. 59. And if a vicarage become 
void, during the vacancy of the parſonage, the patron of 
the parſonage ſhall preſent to ſuch vicarage. 19 Ed, 2. 
41. If the profits of the parſonage, or vicarage fall into 
decay, that either of/them by itſelf is not ſufficient to 
maintain a parſon anJ vicar, they ought again to be re- 
| united : Andif the vicarage be not ſufficient to maintain 
a vicar, the biſhop may compel the reor to augment the 
vicarage. 2 Rel. 337 Parſ. Counſell. 195, 196. Stat. 
19 Car. 2. c. 8. Upon the appropriation of a church, 
and endowment of a vicar out of the ſame, the parſonage 
and vicarage are two diſtin& eccleſiaſtical benefices : And 
it hath been held, that where there is a parſonage and vi- 
carage endowed, that the biſhop in the vacation may diſ- 
ſolve the vicarage ; but if the parſonage be impropriated, 
he cannot do it; for on a diſſolution the cure muſt re- 
vert, which it cannot into lay hands. Comp. Incumb. 2 
Cre. 518. Palm. 219. For the moſt part vicarages were 
endowed upon appropriations z but ſometimes vicarages 
have been endowed without any appropriation of the par- 
ſonage ; and there are ſeveral churches, where the tithes 
are wholly impropriated, and no vicarage endowed ; and 
there the impropriators are bound to maintain curates to 
perform divine 16 &c. The parſon, patron and or- 
dinary, may create a vicarage, and endow it: And in 
time of vacancy of the church, the patron and ordinary 
may do it ; but the ordinary alone cannot create a vica- 
rage, without the patron's aſſent. I7 Ed. 3» 51, Cro, 
g 516, Where there is a vicarage and parſonage, and 
oth are vacant, and in one parſon's patronage; if he 
preſents his clerk as parſon, who is thereupon induted, 
this ſhall unite the parfonage and vicarage again. 11 H. 
6. 32. Vicarage or not, is to be tried in the ſpiritual 
court, becauſe it could not begin to be created but by 
the ordinary, 3 Salk. 378. | 
Utcarſo deliverando octaſione cujuſdam recogni(- 
tionis, tc, 1s a writ that lies for a ſpiritual perſon im- 
riſoned, upon forfeiture of a recognizance, without the 
Kin 's writ. Reg. of writs, fol. 147... 
Uice-chamberlain. (called under-chamberlain, in Plat. 
13 R. 2. flat. 2, cap. 1.) Is a great officer in court, next. 
under the lord chamberlain, and in his abſence hath the 
control and command of all officers whatſoever apper- 
taining to that part of his Majeſty's houſhold, which is 
Called the chamber, or above ſtairs, Cowell, edit, 1727, 
Uice:conſtable of E and Vice-marſhall, (ee 
their office in Pat. 22 £4. 4. far. 1. m. 2. printed in 
Prynn's Animad. on 4th Inſt. fol. 751. | 
| 'Uice-conſul, The ſame as vicecomes or ſheriff, Leg. 
Ed. Conf. cap. 12. | 
Uice-dominus, The ſame alſo as vicecomes, as Selden 
tell us in his 7:tles of honour, 2 Pars cap. 5. par. 20. 
and in Leg. Hen. 1, cap. 7. and Inguiphus writes, that 
Vice-dominus diftus efl prefetus provincie. 
_ Uice-dominus Epilcopl, he official, commiſſary, or 


vicar-general of a biſhop 


Uicegerent, (mentioned in Stat. 3x H. 8, cap. 10.) 


A deputy or lieutenant, 


Uicinage (Yicinetum, French Yoifmage,) Melghbone- | 


hood, near dwelling. Mag. Charta, cap. 14. See Ule: 


hue, 
Uicis 4 venellis mundanis, Is a writ that lies againſt 


a mayor or bailiffs of a town, &c. for the clean keeping 
their ſtreets. Reg. of writs, fol. 267. B, 


 Uicount, or Yi t, (Yicecomes) Signifies as much 
as Sheriff : Between which two words, there ſeems to be 


no other difference, but that the one comes from our- 
conquerors the Normans, the other from our anceſtors the 
Saxons, of which, ſee more in Sberiff, Yicount alſo 
-; a degree of nobility next to an earl, which 
| Camd. (Briton. pag. 270.) ſays, is an old name of office, 
but a new one of dignity, never heard of among us, till 
Henry the fixth's days, who in his eighteenth. year in 
parliament created John lord Beaumont, Viſcount Beau- 
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de gloria mundi, par. 5. conſider. 55. See Sheriff and 8,/- 
den's Titles of honour, fol. 761. "yn 

Uicontiel, Is an adje&Ative made of vicount, and ſige 
nifies as mich as belonging to the| ſheriff; as writs vi- 
contiel, are ſuch writs as are triable in the county, or 
ſheriff's court. Old Nat. brev. fel, 109, Of this kind 
you may ſee divers writs of nuſance ſet down by Fitzher- 
bert in his Nat. brev. fol. 184. Vicontiels, vicecomtitia, are 
certain farms for which the ſheriff pays a rent to the 
King, and makes what profit he can. of them. See the 
Stat, 33 & 34 H. 8. cap. 16, 2 & 3 E.6. wap; 4s 4 
H. . cap. 2. 6 R. 2, CdÞ. J 

icontiel jurigdiction, 1s that juriſdiction which be. 

longs to the officers of a county, as ſheriffs, coroner, ef- 
cheator, &c. j | | 

Uicontiel rents, Mentioned 22 Car, 2. cap. 6. See 
Uicontiel. The vicontiel rents, uſually came under the 
title of Forma comitatus, which were written generally 
ſub nomine wicecom. without expreſſion of the particulars, 
The ſheriff had a particular roll of the vicontiel rents 
given in to him, which roll he delivered back with the 
accounts. See Hale's Sheriffs accounts, pag. 40. | 

Uiguals and Uicuallers, Inquiry to be made in eyre 
if butchers and cooks ſell wholeſome victuals, Zudic. pil- 
lor, 51 H. 3. ft. 6. [. 3 

Magiſtrates keeping the affize of viQtuals ſhall not 
ſel] wine or viduals, St, Ebor. 12 Ed. 2. /. x. c. 6.6 
R. 2. £c. 9. 
wh mn of the exceſs of tables, S:. de Cibar. 10 

Vietual ſhal! be ſold at reaſonable prices, 23 E, 3. 
Co Us 

ViCctuals may be ſold freely in London, and the defaults 
of victuallers to be redrefſed by the mayor and aldermen, 
'31 Ed. 3. ft. r, c. 10. : 

Prices of victuals fixed, 37 Ed. 3. c. 3. 

Shall be ſold by retail by Londoners only, 42 £4, 3, 


"8, 
Aliens in amity may retail their vituals in Zoriden, 
6 R. 2. c. 10. Repealed, 7 KR. 2. c. 11. Enforced by 

I HT. 4. c. 17. ; | 

Victuallers ſhall take reaſonable gains, at the diſ- 
cretion of the juſtices, 13 R. 2. /. 2. c. 8. 2 H 6. 
C. I4+ 

Tan my not be granted of the ſurvey of victuals, 
I2 + 4. Co. Os 

When a viQuualler is choſen chief magiſtrate of a town, 
Sc. two men ſhall be eleQed to have the correQtion of 
| vituals, 3 H. 8. c. 8. 

Prices of vituals to be fixed by the lords of the coun- 
cil, and by the chief magiſtrates of towns, 25 2. 8, 
Ga. Bo 

ViQuals ſhall not be exported without licence, 25 Z. 
8. c. 2. 1 & 2 Ph, & Ma. c. 5. 

Conſpiracies of victuallers and handicraftſmen to raiſe 
their prices, prohibited on pain of pillory, &c. 2& 3 
Ed, 6. c. 15, 

Corn, ul &c. may be exported, when they do not 
exceed limited prices, 12 Car. 2. c. 4. /. 11, 22 Car. 2. 
"I 6 
| © OR of foreign beef, pork, and bacon, prohi- 
bited, 18 Car, 2. c. 2. 20 Car. 2. c. 7. 

Beef, pork, bacon, butter, cheeſe, and candles may 
be exported, 22 Car, 2. c. 13. /. 4. 

Duty on butter and cheeſe exported, 22 Car. 2. c. 13- 


# Beef, &c. may be exported free, 3 Y. & MM. c. 8. 
Importation of foreign bacon permitted, 5 /. & M4. 
Co 2. þ. 4+ 
NES the viQuallers in London, in conſideration of 
their being prohibited to ſend out pots, 12 Geo. 1. c. 12s 
Repealed, 36 Geo 2. c, 12, - : 
portation of viRuals reſtrained for a year, 14 Ge0- 


2, C. 3» 
Viduals may be imported from Treland into Scotland, 
in time of dearth, 14 Geo. 2. c. 7. | 
, The ſame as Vice-dominus, and was hereto- 
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ment, but far more ancient in other countries, Caſſan, 


fore the biſhop's deputy in temporals, as the Earl - 
e 
T 
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the King's, in affajrs. of the county. Czwell, And 
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'/Uidelicet, A videlicet in a deed may make a ſepara- 
\ tion, as well as an habendum: And if there be a ſeveral 
habend, of an annuity of 20/7, to one, and ſo to four 
others; it will be to the ſame effec, though it ſays baber- 
dum 100 1, to them, to be equally divided, (viz.) 20, 
to one, and ſo to the reſt, &c, 5 Med. Rep. 29. 


Uiduitatis pyteſſio, The making a ſolemn profeſ- | 
ion to live a ſole and chaſte widow ; of which cuſtom 


in England, the practice and ceremonies attending it are 
well delivered by Mr. Dugdale in his Antiquities of Far- 
wickſhire, pag. 313 & 654. | 

Uidimus, Mentioned in ſtat. 15 Her. 6. c, 3. Sce 

Jnnotelciinus, 
" Ui et armis, Are words uſed in inditments, &c. to 
expreſs the charge of forcible and violent committing any 
crime or treſpaſs: But on appeal of death, on a killing 
with a weapon, the words vi & arms are not neceſlary, 
becauſe they are implied; fo in an indictment of forcible 
eritry, alledged to have been made manu forti, &c. 2 
Hawk. P. C. 179. 1 Hawk. 150, 220. and where the 
omiſſion of vi & armis, &c. is helped in indictments, fee 
the ſtat. 4 & 5 Aun. | 

Uiew, (Fr. veve, i. e. viſus) Is generally where a real 
aCtion is brought, and the tenant doth not know cer- 
tainly what is in demand ; in ſuch caſe he may pray that 
the jury may view it. Britton cap. 45. #. N. B. 178. 
'This view is for a jury to ſee the land or thing claimed, 
and in controverſy ; and lies in ejeCtment, walte, aſſizes 
of novel difleiſin, where at the leaſt fix of the recogni- 
tors, mult have the view before the afſize. 2 Lilf, Abr, 
655. Stat. 13 Ed. 1. c. 48. 12 Ed, 2. 

By fret. 4 & 5 Ann. c. 16. /. 8, In an action brought 
| 3n any of the courts of record at J/e/tminſter, where it 
ſhall appear to the court that it will be proper and ne- 
ceſlary that the jurors ſhould have a view, they may or- 
der ſpecial writs of diſtringas or habeas corpora to iflue, 
commanding the ſheriff to have fix of the firſt twelve 
of the jurors therein named, or ſome greater number of 
them at the place in queſtion, &c. And the ſherift ſhall] 
by a ſpecial return, certify * That a view has been had.” 
And by ſtat, 3 Geo. 2. c. 25 (the balloting aR) /. 14. Tt 
is provided © That where a view ſhall be allowed, fix 
of the jurors named in the panel, or more, ſhall have 
the view, and ſhall be the firſt ſworn, (or ſuch of them 
as appear,) before any drawing.” But as the having a 
view, was not, by either of theſe ſtatutes, made a mat- 
ter of courſe, though ſuch a praftice had prevailed, and 
had becn abuſed to the purpoſes ' of delay, the court 
thought it their duty to take care that their ordering a 
view ſhould not obſtruct juſtice, and prevent the cauſe 
from being tried: And they reſolved not to order one 
any more without a full examination into the propriety 
and neceflity of it, For they were all clearly of opinion 
that the a& of parliament meant that a view ſhould not 
be granted, unleſs the court was ſatisfied that it was 
proper and neceſſary : And they thought it better that a 
cauſe ſhould be tried upon a view had by any fix, or by 
fewer than fix, or even without any view, than be de- 
layed for a greater length of time : Accordingly they 
added a clauſe to the uſual rules for views, purporting 
that the party praying a view conſented © "That in caſe no 
view {ſhould be had ; or if a view ſhould be had by any 
of the jurors whomſoever, (though not being ſix of the firſt 
twelve ;) yet the trial ſhould proceed, and no objection 
be made on account thereof, or for want of a proper re- 
turn. Since which, motions for views are become mo- 
tions of courſe, with ſuch additional conſent annexed to 
them. Bur. Rep. 256. _ | 
See the form of the wſual rule, and alſo of the modern 
addition, both in cauſes to be tried by ſpecial juries, and 
thoſe to be tried by common juries, reſpeQively recited 
verbatim, in Bur, Rep. 257, 258. 

View of frank-pledge, (/i/cis franc plegis,) Is the 
office which the ſheriff in his county court, or the bailiff 
in his hundred, performs in looking to the King's peace, 
and ſeeing that every man be in ſome pledge. This is 
called by Bradton, lib. 2, cap. 5. num, 7. in fine, Res 
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quaſe ſacra, quia ſolam perſonam regis reſpicit, & quod ine 


trodutius fit pro pace & communi uti 


litate, Tbid. cap. 16. 
num. 8, Sce Frank-pledge, Leet, Decennier. 8 

Uigil, (/iilia, mentioned in Rat, 2 & 3£.6. cap. 
19.) Is uſed for the eve or next day before any folemn 
feaſt; becauſe then chriſtians of old were wont to 
watch, faſt and pray in their churches, Cowell, edit, 
1727. | 

Ui laica removenda, A writ that lies where two 
perſons contend for a church, and one of them enters 
into It with a great number of laymen, and hold out the 
other vi & armis; then he that is holden out ſhall have 
this writ direted to the ſheriff, that he remove the 
force : But the ſheriff ought not to remove the incum- 
bent out of the church, whether he js there by right or 
wrong, but only the force. F. N. B. 54. 23 Inf. I3I, 
and ſee 5 R.2.c. 2. And the writ vi /aica removenda 
ought not to be granted, until the biſhop of the dioceſe 
where ſuch church is, hath certified into the chancery 
ſuch reſiſting and force, &c, though it is ſaid in the New 
Natura brevium, it lieth upon a furmife made by the in- 
cumbent, or by kim that is grieved, without any ſuch 
certificate of the biſhop. New Nat. brev. 121. A 
reſtitution was awarded to one who was put out of poſ- 
ſeſſion by the ſheriff upon a vi laica removenda, Cro- 
Eliz. 466. 5 Mod. 443. | | 

Uill, (/!a,) Is ſometimes taken for a manor, and 
ſometimes for a pariſh, or part of it; Villa et ex Þluri- 
bus manſienibus vicinata, et collata ex pluribus vicims, 1 
Inſt, fol. 115. b. /ill and pariſh ſhall be intended all one. 
Cro. Rep. 2 par. fol. 263. Wray's caſe, yet there may 
be two wviils in one pariſh. Id. fol. 120, Storke's cafe. 
Bratton tells 'us, S! quis in agro unicum faciet edificium, 
non erit bt villa; ſed cum ex proceſſu temporis ceperint 
coadunart & wicinar: edificia. Lib. 4. cap. 31. And Forteſ- 
cue in Laud, Leg. Angliz, cad, 24. writes that the : 
boundaries of villages is not by houſes, ftreets, or walls, 
but by a large circuit of ground, within which there may 
be ſeveral hamlets, waters, woods and waſte ground, 
Fl:ta likewiſe mentions the difference between a man- 


| fron, a village and a manor, viz. a manſion may be of 


one or raore houſes, but it muſt be but one dwelling place, 
and none near it; for if other houſes are contiguous 
then it is a village; a manor may conſiſt of ſeveral 
villages or of one alone, Lb, 6. cap. 51. Cowell, edits 
I727. . 4 

By intendment of law, every pariſh is a vill, unleſs it 
be ſhewn to the contrary. Co, Litt. 125. b. $. P, ad- 
judged. 2 Salk. 51. Mich. 6 IV. 3. 7/lfon v, Lewis, 
S. P. and if it contains more vills than one, the other 
party muſt ſhew it. L£Z. Raym. Rep. 22. S. C. 

As to vills and pariſhes, the law originally togk no- 
tice of a vill only, becauſe the diviſion of a county into 
pariſhes was of eccleſiaſtical diſtiibution ; but now, by 
proceſs of time, that diſtintion is taken notice of in 
civil aftairs; per Cur. 2 Mzcd. 238. Trin. 29 Car. 2. 
C. B. in caſe of Addiſon v. Otway, 

Thoughaplace named ſhall be intended a vill or tawn, 
yet always the date of a deed fhall be intended to be a 
particular place or houſe; and therefore if an obligation 
bears date at Antwerp, &c. it ſhall be intended to be ſuch 
a tavern in London, and not ſuch a place beyond ſea... 
Arg. and granted per 3 Juſt. Lat. 4, 5. in I/ard's caſe. 

If a place be named generally, that place ſhall be taken 
to be, and intended a vill. 2 Salt, 503, Mich, 10 I. 3. 
B. R. Vinkefton v. Elden. 

Every vill muſt have a conſtable; otherwiſe it is hut 
a hamlet, per Holt Chief Juſtice, 12 4g. 18. in caſe of 
The King v. Hawſm. See Pariſh, 

Uilla regia, A title given to thoſe country villages, 
where the Kings of England had a royal ſeat gr palace, and 
held the manor in their own demeſne, and had there 
commonly a free chapel, not ſubjected to eccleſiaſtical or- 
dinary juriſdiftion, So Brill, com. Buck. was a villa re- 
gia, So was Hedingdon, com. Oxon, &e, Paroch. antiq. 
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iflain, (/ams,) Signifies as much as ſerous among 


the c1v//iars ; a man of ſervile or baſe degree, from the 


French vilain, vis, or from the Latin vi/la, a country 
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farm, whereto they were deputed to do ſervice : Of 
theſe bond-men or villains, there were two ſorts in E£ng- 
land, one termed a villain in groſs, who- was immediate- 
ly bound to the perſon of his lord and his heirs. The 
other a villain regardant to a manor, whom the civilians 
term glebe aſcriptitium, being bound to his lord as a 
member belonging and annexed to a manor, whereof 
the lord was owner. Smith de Rep. Anglor. lib; 3. cap: 
8. Old Nat. Brev. fel. 8. and Brafton, hib, 1. cap. 6. num. 
4. He was properly a pure v:/lain, of whom the lord 
took redemption to marry his daughter, and to make 


' him free; and whom the lord might put out of his lands 


and tenements, goods and chattels at his will, and beat 
and chaſtiſe, but not maim him. There are not truly 
any villains now, and we have not heard of any caſe in 
villenage fince Crouche's caſe in Dyer. Cowell, edit, 1727. 

Villain ſhall be amecced, ſaving his wainage, 9 H. 3. 
fe 14. 

To be ſworn of inqueſts for want of freemen, S?. Zx- 
0, 14 Ed. 1, 

The lord ſhall be preferred to any other maſter in re- 
taining his villain for a ſervant, provided he does not 
retain more than are neceſſary, 25 Ed. 3. c. 1. 

The lord may alledge villenage by way of exception, 
or ſeize his villain notwithſtanding a ,/bertate probanda 
depending, 25 Ed. 3. ft. 5. c. 18. | 

Counterplea of the exception of conuſance of villenage, 
37 Ed. 3. c. 17. 

Commiſſions to inquire of rebellious villains, 1 R. 2. 
<. b. | 

The lord ſhall not be barred of his villian by his an- 
ſwer in law, 9 R. 2. c. 2. | 

The King's villains in North J/ales ſhall be obliged to 
do the ſame ſervices as before, 25 H. 6. Exception of 
villenage, 3 Hen. 7. c. 2. ſ. 4. See Uillenage, 

Uillain eſtate or condition, Contradiſtinguiſhed to 
free eſtate. Stat. 8 H. 6. 11. They were called v1l- 
lains from villa, becauſe they dwelt in villages ; they were 
alſo called pagenſes and ruſtict, a ruribus gue excoluerunt ; 
and they were of that ſervile condition, that they were 
uſually told with the farm to which they reſpeCtively be- 
longed; ſo that they were ſlaves and uſed as ſuch, and 
kinder uſage made them inſolent. Cowell, edit. 1727. 

Uillanis regis (ubtracis reducendis, Is a writ that 
lay for the bringing back of the King's bond-men, that 
had been carried away by others out of his manors 
whereto they belonged. Reg. Orig. fol. 87. 

Uillainous judgment, (/Uanum judicium) Is that which 
caſts the reproach of villainy and ſhame upon him againſt 


whom it is given, as a conſpirator, &c. And the judg- 


ment in ſuch a caſe ſhall be like the ancient judgment 
in attaint, viz. that the offender ſhall not be of any cre- 
dit afterwards ; nor ſhall it be lawful for him to ap- 
proach the King's court ; and his lands and goods ſhall 


be ſeized into the King's hands, his trees rooted up, and 


body impriſoned, &c. Staundf. P. C. 157. Lamb. Eiren, 
63. Stat. 4 H. 5. And the puniſhment at this day ap- 
pointed for perjury may partake of the name of villainous 
judgment ; as it hath ſomewhat more in it than corpo- 
ral, or pecuniary pain, 2. e. the diſcrediting the teſtimo- 
ny of the offender for ever. See Yerjury, 

Uillein fleeces, Are fleeces of wool, that are ſhorn 


- from ſcabbed ſheep. 31 £4. 3. cap. 8. 


Uillenage, (Yillenagium, from Yillain) ſignifies a ſer- 
vile kind of tenure belonging to land or tenements, 
whereby the tenant was bound to do all ſuch ſervices 
as the lord commanded, or were fit for a villain to do. 
Ubi ſciri non poterit veſpere quale ſervitium fieri debet mane, 
For every one that held in villenage, was not a villain or 
bondman : Vilenagium vel ſervitium nihil detrahit Iiberta- 
tis, habita tamen di/tinftione utrum tales ſunt villani & te- 
nuerint in villano ſocagio de dominico domint regis. BraR, lib. 
I. Cap. 6, num. 1. The diviſion of vi/l:nage was into 
villenage by blood, and villenage by tenure, Tenure in vil- 
l:nage could make no freeman villain unleſs it were con- 
tinued time out of mind, nor.even free land make a villain 
free. Bradton, lib. 2. cap. 8, num. 3.divides it into purum vel- 
lenagium, a quo preflatur ſervitium incertum & indetermina- 
tim, ubi ſcirt non poterit veſpere, rw fiert debet 
mane, Viz, ubi quis facere tenetur quicquid ei preceptum fuerit ; 


* 

Y-: E101 

the other he calls villazum ſeccagium, and was tied to the 
performance of certain ſevices agreed upon between the 
lord and tenant, ard was to carry the lord's dung into 
his fields, to plough his ground at certain days, to reap 
his corn, plaſh his hedges, &«, as the inhabitants of 
Bickton were bound to do for thoſe of Clun-caftle in 
Shropſhire, which was afterwards turned into a rent, 
now called Bickton fifver, and the ſervice excuſed. 
There were likewiſe vi//ani ſockmanni, which were thoſe 
who held their land in foccage, and there were villani ad- 
ventitit, who were thoſe who held lands by performing 
certain ſervices expreſſed in their deeds, Bra#, lib. 2. 
cap. 8. See S0cage tenure. 

Uinagium, (7ributrm a vins) A payment of cer- 
tain quantity of wine inſtead of rent, to the chief lord 
for a vineyard. A7:n. Angl. 2 tim. pag. 980. 

Uinegar, vinegar beer, and verjuice, Every ton of 
vinegar imported for defraying the expences of coinage 
pays ten ſhillings, 18 Car. 2. c. 5. {. 6. 

And every ton of vinegar imported, 8, 8..1 Fac. 2, 
£9. þ. 2. 

Nav by Engliſhmen four pounds, 13 & 14 Car. 2. 
6 II þ. 28. 

And if by ſtrangers, ſix pounds, 13& 14 Car. 2. c. 
IT. /. 25. 

Every barrel of vinegar, or liquor prepared for vinegar, 
that hath run through rape, &c. eight ſhillings, 2 7/.. 
& AM. eff. 2: c. 10. f. 2. | | 

And four ſhillings, 4 /F, & MM. c. 3. /. 2. And four 

ſhillings, 5 W. & M. c.7./. 27. And four ſhillings, 5 
W.& M. c. 20. ſ. 10. 
-- And every barrel of vinegar beer made of Englih ma- 
terials, ſixpence, 12 Car. 2. c. 23. /. 6. And fixpence, 
I2 Car. 2, c. 24. f. 20, And fixpence, 22 O& 23 Car, 
2.c. 5. /. 1. And three ſhillings, 2 /. & M. ſep]. 2. 
c. 10. /. 2. And one ſhilling and fixpence, 5 W. & 
M. c. 7. f. 27. And one ſhilling and ſixpence, 5 W. & 
AT. c. 20. f. 10. 

And made of Engh/þ or foreign materials, eight ſhil- 
lings, 10 & 117/, 3. c. 21. /. 9g. And two ſhillings 
and fourpence, 4 Ann. c. 6. f. 9. And ninepence, 8 
Ann. c 7. /. 1. | 

Drawback on the exportation of vinegar, 13 & 14. 
Car. 2. c. 11. f. 25. | 
Penalties on concealing vinegar, from the gauger, 7 
& 8, IV. 3. c. 3o. f. 16, &c. 

Duties on vinegar by former acts taken off, and a new 
duty'impoſed, 10 & 11 W. 3. c. 21. f. 8, &c. © 

What to be deemed vinegar or liquors preparing for 
vinegar, 10 & 11}. 3.c. 21. f. 11. 

Thirty-four gallons to be deemed a barrel of vinegar, 
lo& 117, 3.c. 2. /. 15. . 

Informations againſt vinegar makers for a falſe miſen- 
try, &c. to be laid within three months, 12 & 13 
W..3-'c. 11, 17+ | 

Vinegar made for pickles for ſale to pay duties, 8 Ann. 
Cf fe +: 

Vinons made by the manufacturers of white lead ex- 
empt from duties, 8 Ann. c 7. f. 5. 

Verjuice bought or made for ſale how chargeable with 
duties, 7 & 8 //. 3. c. 3o. ſ. 28. | 

Every hogſhead of verjuice to pay 5d. 8 Ann. c. 7. 
. Ie 

Additional duty of 8 d. per ton on Freach'vinegar im- 
ported, 3 Geo. 3. c. 12. 

And on all other vinegar imported. 4/. per ton, 
ibid. 

Uineyards, The owners of vineyards may make 
wine of Britiſh grapes only growing there, free from any 
duty. Stat. 10 Geo. 2. 

- Qinner, a kind of flower or border, which printers 
uſe, to beautify printed leaves in the beginning of books. 
See /tat. 14 Car. 2. cap. 33. 

Uintners, See Wine, 

Uiolence, (/iolntia,) All violence is unlawful : If a 
man aſſault another with an intention of beating him 
only, and he dieth, it is felony. And where a perſon 
knocks another on the head who is breaking his hedges, 
&c, this will be murder, becauſe it is a violent at _— 

| yon 
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yond the provocation, Ke!. Rep. 64, 131. thete is a 
violence in committing riots, &c. | 

Uirga, A rod or white ſtaff, tuch as ſheriffs, bailiffs, 
&c, carry as a badge or enſign of their office, Cowell, 
edit. 1727. 

Uirgata terrae, Otherwiſe Yirga terre, a yard-land. 
Reg. Orig. fel. 167. Virgata. Decem acre terre faciunt 
ſecundum antiquam conſuetudinem, unam ferdellam, & qua- 
tuor ferdellez faciunt virgatam, MS., Codex, Virgata ter- 
T ex 24 acris conſtat-quatuor virgatze hidam factunt, quin- 
que hide fexdum militis, See Kennet's Gloſſary, See Pard: 

Uiridario eligendo, Ts-a writ that lies for the choice 
cf a verderer in the foreſt, Reg. Orig. fol. 177. - 

Uiridis Roba, Is a coat of many colours : for in 
the' old books viridis is uſed for varius. Bratton, lib, 3. 
cþ. 10. 

Uirilia, The privy parts of a man ; to cut off which 
was felony by the common law, whether the party con 
ſented or not. Bra#ton, lib. 3. fol. 444 | 

Uiſcounr. See Uicount, 


Uittation, (//tato,) Is that office which is per- 


formed by the biſhop of every diocele once every three 
years, or by the archdeacon once a year, by viſiting the 
churches and their reftors throughout the whole dioceſe; 
Ut populus iliorum cure commiſſus ſalubriter a paſt;ribus & 
ordine gubernetur : Et ne guid detrimenti capiat ecclefia, Fc. 
Refotm. Leg. Ecc. p. 124. And when a viſitation is 
made by the archbiſhop, all a&s of the biſhop are ſuſ- 
pended by inhibition, &c, A commiſlary at his court 
of viſitation cannot cite lay pariſhioners, unleſs it be 
churchwardens and fideſmen; and to thoſe he may give 
his articles, and inquire by them. Noy 123. 3 Salk, 
370. Proxies and procurations are paid by the parſons 
whoſe churches are viſited, &c. 1614. 

Uiſito, Is an inſpeor of the government of a cor- 
poration, &c. the ordinary is viſitor of ſpiritual corpora- 
tions; but corporations inſtituted for private charity, if 
they are lay, are viſitab!e by the founder, or whom he 
ſhall appoint, and from the ſ.ntence of ſuch viſitor there 
lies no appeal. 3 Salk. 381. By implication of law, the 
founder and his heirs are viſitors of lay foundations, if 
no particular perſon is appointed by him to ſee that the 
charity is not perverted. /bid, And where founders are 
viſitors of hoſpitals, &c, The appointment of a biſhop 
without his chriſtian name to be a viſitor, extends to his 
ſucceſſors. 2 Str. 913. The viſitor in his citation mult 
purſue bis authority. bid, He may puniſh one man 
for aQs done by him jointly with others. bid. Offences 
againſt the ſtatutes of a college are not pardoned by an 
a&t of grace. Ibid. 912, See ſtat. 39 Eliz. cp. 5» 43 
Eliz. cap. 4. 

The King to be viſitor of colleges and other religious 
foundations, that were exempt from the ordinary's v:f1- 
tation, 25 H. 8. c. 21. ſ. 20. 

Abbeys, &c. that were exempt from ordinary viſita- 
tion, to be ey to ſuch viſitation as the King ſhould 
appoint, 21 4. 0. c. 13. f. 23. | 

Queen ary nhl make ſtatutes for the col- 
legiate churches founded by King Henry 8. 1 Mar. ft. 3. 
C+ 9. 

The crown to viſit Manchefter college, while the 

wardenſhip is held by the biſhop of Che/ter. 2 Gee. 2. 


Cc. 29. 

Uiſito2 of Manners, In ancient times was wont to 
be the name of the Regarder's office in the foreſt, Afan- 
ood, par. I. þ. 195» 

Uiſne, (Yi/netum, ) Signifies a neighbouring place, or 
place near at hand. 19 KR, 2. c. 6, See Uenue, 

- Uiſus, View or inſpeRtion; as wood is to be taken 
per viſum foreſtarit, &c, Hoved. 784. | 
'Uita Juſtitiae * Legis, A ſheriff of the county is 
ſaid to be the life of juſtice, as no ſuit begins, and no 
proceſs is ſerved but by him; and aſter ſuits are ended, 
he hath the making execution, which is the life of the 
law. Co. Lit. | 

Uivary, (/Yzvarinm,) Signiftes a place of land or wa- 

ter, where living creatures are kept. In lay it ſignifies 
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moſt, commonly a park, warten 
| Co, 2 Inft. fol. 100. 
 Uiva voce, Is where a witneſs is examined perſonally 
in open court. - Sce Depoſition, 
Ulcus, A hulk, or thip of burthen. Leg. Ethetred! 
7 cap. 2 3. ; | 
nage, The ſame with alnage. : 
_ , | nage. See Alnage, Al: 
Ulna ferrea, Is the ſtandard ell of iron - kept in the 
xchequer for the rule of meaſure. Mon; fingl. tom, 2, 
pag. 383. 
— Umpire, (Arbiter,) One choſen by compromiſe to 
deal indifferently between both parties. Lite. 
Umpirage, Is where there is but one arbitrator of 
matters ſubmitted to award ; and is uſually when the 
parties ſubmit themſelves to the arbitrament. of certain 


fiſh-pond or piſcary 


celiver their award in writing before ſuch a time, then 
to the judgment of another as umpire : And'this is often 
the effect of bonds of ſubmiſtion to arbitration, 1 Rel, 
Abr. 261, 262, Sce Arbitratoz. | THICEY 
Una cum omnibus altis, In the grant of a deed, is 
a new edition of other things than were granted before ; 
and hath its own concluſion attending it. Ho. 175. 4 
 Unceaſeſath : This is an obſolete word, mentioned 
in Leg. [n@, cap. 37. viz. He who kills a thief, may 


parentibus ifſius occiſi juret unceaſeſathz that is, that his 
kindred will not revenge his death: From -the Saxon 
ceas, bits, and un, which is a negative particle, and fig- 
nifies without, and ath, which is oath, 7.'e. to ſwear 
that there ſhall be no contention about it. Cowell, edit. 
TETL ws. | 
Uncia terrae, Uncia agri, Theſe phraſes often 
occur in the charters of the Briti/h Kings, and ſignify 
ſome meaſure or quantity of land. TIt was the quantity 
of 12 modi, and each modius poſſibly 100 foot ſquare. 
Mon. Ang. tom. 3. þp. 198. - | 

Uncoze-Piiſt, Is a plea for the defendant, being ſued 
for a debt, due at a day paſt, to ſave the forfeiture of 
his bond, ſaying that he tendered the debt at the time 
and place, and that there was none to receive, and that 
he is ſtill ready to pay the ſame. 7 £6. 6 B.- 83 Dyer. 

Uncuth, Is a Saxon word, ſignifying as much as 7z- 
cognitus, unknown, and is uſed in the old Saxon laws for 
him that cometh to an inn gueſt-wiſe, and lies but one 
night. In ſuch caſe his hoft was not bound to anſwer 
for any offence that he committed, whereof he was guilt- 
leſs himſelf; but if he lay there a ſecond night, then he 
was called gueſt, heſpes, and then muſt the hoſt anſwer 
for him, as for one of his own family. And if he tar- 
ried any longer, then he was called agenhine, that is, 
familiaris, whom, if he offend againit the King's peace, 
his hoſt was to ſee forth-coming ; or if he could not 
bring him out within a month and a day, he muſt 
ſatisfy for his offences. Lamb. Archaion, fol. 133. num. 
7. and Bra#ton, lib, 3, cap. 10, num. 2. writes thus of 
the ſame, [tem ſecundum aniiquam conſuetudinem dici po- 
| terit de familia alicujus, qui hrſpes fuerit cum alio per tres 
noftes, quia frima note poterit dici uncuth ; ſecunda vero, 
po ; tertia note, hogenhine, See Third night awne- 

inde, | 

Linde nihil babet, Is a writ of dower, concerning 

which, ſee Wote unde nihil haber. : 


there that cleaves the tallies, written by the clerk of the 
tallies, and reads the ſame, that the clerk of the pell, 
and the comptrollers thereof, may fee their entries be 
true. He alſo makes ſearches for all records in the trea- 
ſury, and hath the cuſtody of Demeſday book. There are 
two officers there of this name, Cowell, edit, 1927, 

Under-Eſcheato2, (Sub-Efcheator,) Mentioned in ſtat. 
5 E. 23. c. 4. See Eltheato). 

Under-Sheriff, (8«b-/icecomes.) See Sheriff, and 
21 Vin. Abr. 592. - 

Tindertakers, Were ſuch as the King's poigy fol 
employed as their deputies. Stat. 2 & 3 Ph, & Mar 
cap, 6, And ſuch as wndertate any great work, as drain- 


ing 


perſons ? and if they cannot agree, or are not ready to 


make oath, that he killed him in flying for the faQt, & 


Under-Chamberlain of the Erchequer, Is an officer 
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ing of fens, &c, Stat, 43 El. cap. 11, See 12 Car, 2. 
cap, 24, 13 Car. 2, cap. 8, 14 Car. 2. cap. 20. 

Under-Treaſurer of England, Y:ce-theſaurarius An- 
lie, mentioned in ſtat. 39 £liz. 7,) This officer, as 
ſome think, was firſt created in the time of Henry the 
Seventh, to cheſt up the King's treaſure at the end of 
every term, and to note the content of money in each 
cheſt, and to ſee it carried into the King's treaſury in 
the Tower, for the eaſe of the lrd treaſurer, as being 
too mean a thing for him to be troubled with, and yet 
fit to be performed by a man of great ſecrecy and truſt, 
He, in the vacancy of the lord treaſurer's office, doth all 
things in the receipt, &c, But this officer, in the opi- 
nion of others, is far more ancient; yet named zreaſurer 
of the Exchequer in the ſtatutes till Queen £1:zabeth's 
time, where he is termed wnder-treaſurer of England. 
Yet ſtat, 25 £Eliz. he is alſo written treaſurer of the Ex- 
chequer : Read: the ſtatutes 8 E. 3. tat, 2. c. 17. 27 
E. 3. flat. 2. cap. 18. 1 Rich. 2. cap. 5. 4 HH. 4. cap. 
i8. 8 H. 6. cap. 17. 27 H. 8. cap. 11, 

Undyes, Minors, or perſons under age; not capable 
to bear arms, &c. Flea, lib. 1. cap. 9. 

ULngeld, A perſon far out of the protection of the 
law, that if he were murthered, no gel4 or fine ſhoujd 
be paid, or compoſition made by hime that killed him, 
Leg. Ethelred, | 

Cingilda Aker : This is mentioned in Brompton, Leg. 
Ethelred, pag. 898. and it ſignifies almoſt the ſame as 
ungeld, viz. where a man way killed attempting any fe- 
lony, he was to lie in the field unburied, and no pecu- 
niary compenſation was to be paid for his death: From 
the Saxon ur, without, gilda, folutio, and acera, ager. 
Cowell, edit, 1727. 

Unifoumity, (Uniformitas,) One form of publick 
prayers, - and adminiſtration of ſacraments, and other 
rites and ceremonies of the church of England, to which 
all muſt ſubmit ; preſcribed by the ſtatutes 1 £{zz, cap. 2, 
& 14 Car. 2. cap. 4. See Nonconfouniſts. 

Union, (Un/,) Is a combining or conlolidating of 
two churches into one, which is done by the conſent of 
the biſhop, the patron, and the incumbent : But there 
are two other ſorts of it, as where one church is made 
ſubject to the other, and when one man is made rector 
of both, and when a conventual is made cathedral, as 
you may read in the chapter Licet de locato & condutto, in 
Lindewad's Provincials, ſeft. Et quia, In the firit figni- 
fication by the ſtatute 37 17. 8. cap. 21. it was made 
lawful to make an #4n:0n, or conſolidation of two churches 
in one, whereof the one is not above ſix pounds in the 
King's book of the firſt fruits, and not above one mile 
diſtant from the other. And by another ſtatute made 
17 Car. 2. cap. 3. It ſhall be lawful for the biſhop of 
the dioceſe, mayor, bailiit, &c, of any city, or corpo- 
rate town, and the patron or patrons, to unite two 
churches or chapels in any ſuch city, town, or the liber- 
ties thereof : Provided ſuch uno ſhall not be good, if the 
churches ſo united exceed the ſum of one hundred pounds 
per annum, unleſs the pariſhioners defire otherwiſe, &c. 
Cowell, edit. 1727. Parifhioners of the pariſh united to 
contribute to the repairs, &c. 4 I. & M. c. 12. See 
21 /in, Abr. 594—599. | 

Union of England and Scotland, See Scotland, 
and 21 Yin. Abr, 600. 

- Umity of Poſſeſſion, (Unitas poſeionrs,) Is called 
conſolidatio fruftus & proprietatis in the civil law, and 
ſignifies joint poſſeſſion of two rights by ſeveral titles, 
As for example, It I take a leaſe of land from one upon 

a certain rent, and afterwards I buy the fee-ſimple ; 
this is an wnity of poſſeſſion, by which the leaſe is extin- 
zuiſhed ; by reaſon that I, which before had the occu- 
pation only for my rent, am become lord of the ſame, 
and am to pay my rent to none but myſelf. Cowell, 
edit. 1727, 

A leilee for years of an advowſon, on the church be- 
coming void, was preſented by the leflor, and inſtituted 
and inducted ; and it was held, that this was a ſurrender 
of his leaſe; for they cannot ſtand together in one per- 
ſon, and by the unity of poſleſfion one of them is extin- 
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pend tithes ; but notwithſtanding any unity, they remain, 
&c. 11 Rep. 14. 2 Lill. 658, Unity of poſleſſion ex- 
tinguiſheth all privileges not expreſſly neceflary ; but not 
a way to| a. cloſe, or water to a mill, &c. becauſe they 
are thus neceſſary, A way of caſe is deſtroyed by unity 
of polleſſion ; ard a rent or eaſernent do not exiſt during 

the unity whereſore they are gone, Latch. 153%, 1c4, © 
1 Vent, _ Trin, 7 If, k crete 

Univerſity, (Un:verfitas,). is moſt uſually taken for 
thoſe two Bodies which are the nurſes of learning and 
liberal ſciences in this kingdom, vz. Oxford and Cam- 
bridge ; endowed with great privileges, as appears, not 
only by Stat. 2& 3 P. & MA. c. 15. 35 El, c. 21. 18 
El. 6. but much more by their ſeveral charters granted 
by divers pious and munificent Kings of this land. 
Cowell, edit. 1727. | | 

By univerlities in general, we underſtand thoſe ſemi. 
naries of learning where youth are ſent to finiſh their 
education, and to be inſtructed in the liberal ſciences. 
With us, by univerſities, are more particularly denoted 
thoſe two learned bodies of Oxferd and Cambridge, which 
are inveſted with ſeverai peculiar privileges. 5 Bac, 
Abr. 330. 

Each of the univerſities had ſeveral powers and privi- 
leges by Charters from the kings of this realm, particu- 
larly one in the eighth of Hen. 4. whereby they were 
authorized to hold plea of all cauſes ariling within the 
univerſity according to the courſe of the civil law : But 
in the opinion of all the judges of Z2g/and, the grant 
was held not to be good ; for that the King could not by 
bis grant alter the law of the land, 'T'o remedy this and 
other defects reſpecting their powers and privileges, a 
ſpecial act of parliament was made in the 13 E/zz. con- 
firming all former letters patent, and all manner of liber= 
ties, franchiſes, &c. which they held, or of right ought 
to have enjoyed, &c. 4 Inf. 227, Goab. 201. pl. 287. 
Archbiſhop of York v. Sedwick, 

By letters (not confirmed by parliament) dated 30 
March, 11 Car. 1. granted to the univerſity of Oxford, 
their old privileges are explained, and larger granted. 
1 24d. 164. Magdalen College caſe, Ward's Inſt. 541, 

Their courts are called the chancellor's courts, The 
chancellors are uſually peers of the realm, and are ap-= 
pointed . over the whole univerſity, . But the courts are 
kept by their vice-chancellors, their affiftants or depu- 
ties; the cauſes are managed by advccates or proctors, 
| 1d. {b:d, By charter of 14. H. g. 

Theſe courts have juriidiftion in all cauſes eccleſia- 
ſtical and civil (except mayhem, felony, and freehold) 
where a ſcholar, ſervant or miniſter of the univerſity is 
one of the parties in ſuit. 1d. 14. and Cyo. Car. 73. 
FWilccks v. Bradle, But ſee the petition againſt the grant 
of Hen. 4. in Prynn's Animad. þp. 368, 309. 

Their proceedings are ina ſummary way, according 
to the practice of the civil law; and in their ſentences 
they follow the juſtice and equity of the civil law or the 
laws, ſtatutes, privileges, liberties, and cuſtoms of the 
univerſities, or the laws of the land, at the diſcretion of 
the chancellor, Cro. Car. 73. Hicks v. Bradnell. 
Hetley 25. Thomas Wikoeck's cale. Hard. 508. Caftie 
v. Litchfield. ; Fs 

If there 1s an erroneous ſentence in the chance]- 
lor's court of the univerſity of Oxford, an appeal lies 
to the congregation, thence to the convocation, and 
from thence to the King in chancery, who nominates 
judges delegates to hear the appeal; the appeal is of 
the ſame nature in Cambridge. Wood's Inft. 549, 2 Ld. 
Raym. 1346. The King v. the Chancellor, &c, of Cam- 
bridge. | | 

a? by charter confirmed, as above mentioned, by act 
of parliament, cognizance is granted 'to the univerſity 
of all ſuits ariſing any where in law or equity againſt a 
ſcholar, ſervant or miniſter of the univerſity, depending 
before the juſtices of the King's Bench, Common Pleas, 
and others there mentioned, and before any other judge 
though the matter concern the King : If an indebitatus af» 
ſumpſit is brought by quo minus in the exchequer againlt a 
a ſcholar or other privileged perſon, the uniyerſity a 

: ave 


guiſhed, ZFZutt, 105. No unity will extinguiſh or fuſ-| 
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have conuſance, for the court of exchequer is included 
in the general words, Cro. Car. 73. Wilks v. Bra- 
dell, Hard. 505. Caſtle v. Litchfield, 

If a debtor and accountant to the King ſues a ſcholar 
by bill in equity in the exchequer, or if an attorney ſues a 
ſcholar by writ of privilege, it is ſaid that the univerſities 
ſhall not have conuſance, for a general grant ſhall not 
take away the ſpecial privilege of any court. Hard. 189. 
IWilkins v. Shalcroft. Lit, Rep. 304. Oxford Letter 
patent, S.P. 3 Leon. 149. The lord Anderjon's caſe, 2 
Danv. Abr. 164. 

Rut in the caſes where privilege is allowable, a ſcho- 
lar, &c.. cannot wave his privilege, and have a prohibi- 
tion in the courts of H/ziminfter, for the univerſity by 
right has the conuſance of the plea, where one is a pri- 
leged perſon ; and a ſtranger is forced to ſue 2 privileged 
perſon in their courts by reaſon of that right veſted in 
them. Cro. Car. 73. MWilcacks v. Bradell, Hetl, 28, 
Thomas Wilucks's caſe. 

But a {cholar ought to be reſident in the univerſity at 

the time of the ſuit commenced ; and no other ought 
to be joined in the action with him, for in ſuch caſe, be 
ſhall not have privilege. Hetl. 28. Thomas Wilcocks's 
caſe. 
Though it is ſaid that ſervants of the univerſity are 
privileged, yet it has been held, that a bailiff of a college 
was not capable of privilege. Brownl. 74. Carrel v. 
Paſe. 

Melther is a town(man intiled to privilege, to exempt 
him from an office in the town, if he keeps a ſhop and 
follows a trade, though he is matriculated as ſervant to a 
ſcholar. 2 Yen.-106. The city of Oxford's caſe. 
| It is to be obſerved, that though mayhem, felony and 
freeholder appear as above, to be the only cauſes except- 
ed in their charter ; yet it has been held that in ations 
for the recovery of the pofleſſion of a term, without 
claiming title to the freehold, they ſhall have no privi- 
lege, becauſe the freehold may come in queſtion. Cro, 
_ Car. 87, 88, Hayley's caſe. Lit. Rep. 252. Cripp's 

and H:bb's caſe. 

It hath been diſputed how far the words of the grant 
intizled them to privilege in matters of Equity. And the 
general principle of conftruction ſeems to be, that where 
Cchattles only are concerned, or where damages only are 
to be given, there their privilege is allowable, but where 
the ſuit is for the thing itſelf, there their privilege can- 
not be allowed. As in the following caſes: 

| A bill was brought ſetting forth a contra under ſeal 
with the defendant, for making a leaſe of certain lands 
in Middleſex, and to have execution of the agreement. 
The defendant pleaded the privilege of the univerſity, to 
proceed in all quarrels in law and equity, except con- 
cernipg freehold, and concluded to the juriſdition of the 
court. But Lord Keeper Guilford over-ruled the plea, 
becauſe in this caſe they can only excommunicate or im- 
Priſon, but cannot ſequeſter lands in 2{:dd/eſex, and ſo 
can give no remedy; and becauſe the charter of the uni- 
verſity of Oxford, impowering them to proceed in. all 
pleas and quarrels in law andequity, Sc. ought properly 
to be extended to matters at Common law only, or to 
proceedings in equity that might ariſe in ſuch caſes, and ' 
not to mere matters of equity, which are originally ſuch, 
as to execute agreements in ſpecie. 2 Vent. 362, Dra- 
per v. Crawther. | | 

W hat clerks' reſiding there ſhall be diſpenſed with from 
reſidence ; purveyors not to take vituals within five miles 
of the univerſities, 2 & 3 Ph. & Mar. c, 15. 13 El. 
CG 2Ts 

Grants to the univerſities, &c. in diſcharge of the 
payment of firſt fruits and tenths, confirmed, x £1. c, 
B 18 franchiſes of the univerſities confirmed, 13 E!. 


Ce 29, ; | 
On college leaſes a third part of the rent ſhall be re-|8 


ſerved in corn, 18 El. c. 6. 

The penalty, for taking reward for a vote for a ſcholar- 
ſhip, &c. in any- church collegiate, college, &r, 31 
£1. c. 6. | 
_ Voull, 


a bond without a penalty for neceſſarige, itis good ; _ 


V O I 
| Where any fellow, fy, reſigns for reward, the perſon 
for whom it is given made incapable, &c. 32 £1. c, 6. 


The univerſities and royal colleges excepted ou 
the ſtatute of charitable uſes, 43 El. vo h o 2a 

'The preſentation of benefices belonging to papiſts gi- 
ven to the two univerſities, 13 Fae. 1. c. 5. /* 18, 19. 
I = & = c. 26, 2 Ann. c. 14. © 

hiverſities may file a bill in equity to diſcover 

12 fm, fc 2. 26. { 4. YE Ts 

Pending guare impedit, a rule may be made for examin- 
ing patron and clerk, 12 Ann. ft. 2. c. 14. f. 5. 

Incumbents of united churches to be graduates, 17 
Car. 2. c. 3. f. 6. 

Preſentee to refide, 1 J. & AM. c. 26... 6. 

Collegians refuſing to take the oaths, Kin may no- 
minate perſons to ſucceed, 1 Ges. x. c. 10. /. 12. 

Mandamus lies to admit King's nominee, 1 Gee. I. 
Cc. 13. fþ. 13. 

Vice-chancellor of Cambridge may a& as juſtice of 
the county without the landed qualification, 7 Geo, 2. 
c. 10. 


The univerſities and royal colleges excepted out of the 
mortmain aCt, 9 Geo. 2. c. 36. . 

Colleges poſſeſſed of more advowſons than a moie 
F- the fellows, not to purchaſe more, 9 Geo, 2. c. 36. 
$ | | 

Players not to a&t within five miles of the yniverſities, 
10 Geo. 2. c. 19. 


Diſtillers ſelling wine in Cambridge, to take licences, 
10 Geo, 2. c. 19. /. | 


Grants made by papiſts of eccleſiaſtical livings veſted 
in the univerſities, void, 11 Geo. 2. c. 17. /. 5. 

Wine not to be retailed in the univerſities without 
their licence, 17 Geo. 2. c. 40. /. I1. 


Union of two colleges in the univerſity of St. Andrew's, 
2 Geo. 2. c. 32. | 


See 5 Bac, Abr. and 22 Vin Abr. tit. Unevtrſity. 


Unlage, A Saxon word denoting a wicked or unjuſt 


law, in which ſenſe the word is read in Leg. Hen, 1 cap. 


34» 84- 

Unlawful aſſembly, ( licita congregatio) Is the meet- 
ing of three or more perſons together, by force, to com- 
mit ſome unlawful aft, and abiding together, though not 
endeavouring the execution of it, as to aſſault or beat 
any- perſon, to enter into his houſe or land, &c, W:/2. 


- And by the ftatute of 16 Car. 2. cap. 4. See 
Unques priſt, Always ready, Is a plea whereby a man 
profefieth himſelf aways ready to do or perform that 
which the demandant requires, For example, A woman 
ſues the tenant for her dower, and he coming in at the 
day, offers to aver that he was always ready, and ſtill is 
to perform it, In this caſe, except the demandant will 
aver the contrary, he ſhall recover no damages. When 
this plea will ſerve to- avoid charges, and when noty ſee 
Kitchen, fol. 243. See Lincoe pailt, | Kh 
U tio, Out-cry, hue and cry. Leg. Hen. I. 
Co I2, | | 


Uvidance (Yacatio) Is a want of an incumbent upon | 


'a benefice, and this is double, either in /aw, as when a 
man hath more benefices incompatiable, or in deed, as 
when the incumbent is dead, or aftually deprived, Bro, 
tit. Duare impedit, 51. See Uloidance. : 

Uoid and voſdable. In the law ſome things are ab- 
ſolutely void, and others are voidable only. A thing is 
void which was done againſt law at the very time of do- 


ing it, and no perſon is bound by ſuch an a&; buta_ 


thing is only voidable which is. done by a perſon who 
ought not to have done it, but who nevertheleſs cannot 
avoid it himſelf after it is done; though it may by fome 
a& in law be made void by his heir, &c. 2 LZill, for. 


O7. 
Bond of a feme covert and infant are void, Bro. Ob. p/. 


26, This however, with regard to the infant, muſt be 
underſtood with ſome reſtriftion ; for if an infant gives 


g C 


Symb, part 2. tit. Indidtment, ſett. 65, Lamb, Eiren. cap. 
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we reaſon why it is void, if with a penalty, ſeems to be 
that the law gives validity to every a&t of the infant's 


which may be for his benefit ; but it cannot be preſum- 
ed to be for his benefit to enter intoa penalty. Noy 85. 


Delaval v. Clare, Cro. Eliz. 920. 
S. C. Afr 679. 1 1nfl. 172.4. 
Lov. 87. Ruſſel v. Lee. | 

So likewife the bonds of perſons non compos mentis, after 
office found, are abſolutely void, 4 Rep. 128. Beverly's caſe; 
It is ſaid the reafon why the bond of an infant or per- 
ſon non compos is void, is becauſe the law has appointed 
no act to be done to avoid it; and the only reaſon why 
the party cannot plead non-e/t fatum, is that the caule 


Ayliff v. Archdale. 
1 Rial. Abr. 729. 1 


of nullity is extrinſic, and does not appear on the face 


of the deed. 2 Saik, 675, Thompſon v. Leach. 


And in general all bounds which are given for a pur- 
pole malum in ſe, as to kill or rob another, are void : 
Likewiſe bonds given for the performance of a malum 
prohibitumas for maintenance. And bonds to oblige per: 
ſons to neglect their duty to the King and kingdom, are 
abſolutely void. 5 Bac. Abr. 338. 


If a future leaſe be made to commence after the death 


of tenant in tail, it is merely void in it's creation ; for: 


it is not to commence till the title of the iflue com- 
mences, and that is.an elder title concurring with it; 
and if the law ſhould make it otherwiſg than void, the 
Jaw would make him a treſpafler. 2 Salf. 620. 


If a biſhop grants adminiſtration, and there are ba | 


notabilia, ſuch adminiftration is abſolutely void, as well 
as to the goods within his own dioceſe as elſewhere, be- 
c2uſe he hath in ſuch caſe no juriſdiction whatever, 5 
Rop. 30, Prince's caſe, 8 Rep. 135. Sir Fobn Needham's 
caſe, Ney Gb. Croſsman v. Hume, 
So likewiſe a judgment, given by perſons who have no 
ood commiſlion for that purpoſe, is void. 3 {n/t. 231. 
Void things are good to ſome purpoſes. As if leflee 
for 20 years takes a leaſe for 10 years, to begin preſently, 
upon condition that if a certain thing be not done the 
leaſe ſhall be void; in that caſe, though the ſecond leaſe 
be void on the breach of the condition, yet the ſurrender 
remains good, Finch's Law 62, 
So likewiſe if a feoffment be made, to be void on the 
non-performance of a certain condition, yet after the 


feoffor's entry {or the condition broken, the feoffee ſhall 


have an action for a treſpaſs done by the feoffor before. 
1d. ibid. | | 
Alſo if tenant at will grants over his eſtate, though 
the grant be void, yet it determines his will. Arg. Hard. 
47. Fones v. Clark, a 
A fraudulent gift of goods is not void againſt all, for 
it remains good againſt the donor, and is only void 
againſt his creditors. Per Anderſon, Cro. Eliz. 445. Up- 
ton v. Baſſet. ey 
So likewiſe a feoffment upon maintenance or champer- 
ty is not void againſt the feofter but againſt him that hath 
rightz; Per Beamond J. Cro. Eliz. 445. Upton v. 
Baſſet. | | | 
| Alfo where a feme covert or infant are bound in an 
obligation with others, though the bond is void as to the 
feme covert or infant, yet it is good as to the other, 
who ſhall be ſued alone, and the writ ſhall not abate, 
Bo. obligation, þ!. 26. 1 Rol. Rep. 41. Wintcombe v. 
Pipott, ; 
In equity the conſent of the heir makes good a void 
deviſe. Chanc. Caſes 209, Ld. Cornbury v. Mid- 
dleton. | | 
So likewiſe a deviſe void by miſnomer of the corpora- 
tion was decreed to be a good appointment of a chari- 
table uſe, within the 43 E£hz. Chan. Caſes 267. Aror'. 
If a leafe be made by the huſband of the wife's land, 
and the huſband dies, the leaſe is not void, but voidable 
| by the wife's entry. Arg. 3 Bulft. 272. cites Plowd. 
Gim. 65, Browning v. Beeſton. 
Likewiſe if tenant in tail make a future leaſe for 
years, which by poſſibility may be to commence during 
the life of tenant in tail, it is not void, but voidable as to 
' the flue, 2 Salk. 620, Machil ve. Clarke, 
I 


| out another writ called Sequatur ſub ſuo periculs. 
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So if an infant makes a feoffment or a leaſe, and del;- 
vers it-with his hand, it is voidable only. 2 Brownl, 248. 
Plomer v. Heckhead. 4 el 

It is ſaid likewiſe, that a deed of Exchange entered in- 
to by an infant, or one 9 ſane memorie, 1s not void, 
but may be avoided by the intant when arrived at ape, or 
7 the heir of him who is zo ſane memurie, Perk, 
>?» "Rn 

Alſo an infant's bond of ſubmiſſion to an arbitration 
ſeems only voidable. Noy 93. Stone v. Knight, 

An infant's contract or marriage likewiſe is only void= 
able. 2 Str. 938. Holt v. Ward, Clarencieux. 

Uoir dire, (Yeritatem aicere,) When it is prayed 
upon a trial at law, that a witneſs may be ſworn upon 
a vorre dire; the meaning is, he ſhall, upoh his oath 


ſpeak or declare the truth, whether he ſhall get or loſe 


by the matter in controverſy ; and if he be unconcerned 
his teſtimony is allowed, otherwiſe nut. Corwel/, edit, 
1727. 

Uvolunms, Is the firſt word of a clauſe in the King's 
writ of protection and letters patent, Stat. 1 R. 2. cap. 
8. and 13 Rich. 2. cap. 16. Of proteRtions ſome are 
cum clauſula volumus, and of theſe there are four kinds, 
VIZ, I. Quia profefturus. 2, Duia moraturus. 3} Duia 
mmdebitatus nobis exiſlit, 4, When any one ſent into the 
King's ſervice beyond ſea in war, is impriſoned. C9. :n 
Lit. jet. 199. - be [7 | 

Uoluntary, As applied to a deed, is where any con- 
veyance 1s made without a conſideration either of mo- 
ney or marriage, &c. And remainders limited in ſettle- 
ments, to a man's right heirs, &c. are deemed volun- 
tary in equity, and the perſons claiming under them 
called volunteers, Abr. Ca. Eq. 385. 3 Salk. 174. See 
Fraud. 

Uoluntas, Is, when the tenant holds at the will of 
the leſſor, or lord, and that is in two manners; one is, 
when I make a leaſe to a man of .Jands, to hold at my 
will, then I may put him out at my pleaſure ; but if he 
ſow the ground, and I put him out, then he ſhall have 
his corn with egreſs and regreſs till it be ripe to cut, and 
carry it out of . the ground. And ſuch tenant at will is 
not bound to ſuſtain and repair the houſe, as tenant for 
years is. But if he make wilful waſte, the leffor ſhall 
have againſt him an aQtion of treſpaſs. The other te- 
nant at will of the lord is, by copy of court-roll, according 
to the cuſtom of the manor ; and ſuch a tenant may ſur- 
render the land into the hands of the-lord, according to 
the cuſtom, to the uſe of another for life, in fee, or in 
tail; and then he ſha]l take the land of the lord, or his 
ſteward, by copy, and ſhall make fine to the lord. 
Cowell, edit, 1727. ' 

Uotum, A vow or promiſe, uſed by Fleta,. for nup- 
tie ; 1o dies vatorum is the wedding-day. Fleta, lib. 4. 
cap. 2. par. 16, 8: donotarius ad alia vota convolaverat, 


 Uoucher, (Yeocans,) Signifes when the tenant calls 
another into the court, that is bound to him to warranty. 
New Book of Entries, verb. Voucher ; Voucher de Garran- 
ty. Brit. cap. 75. . And that is either to defend the 
right againſt the demandant, or to yield him other lands, 
&c. in value, and extends to lands or tenements of free- 
hold or inheritance : He that @vvcheth is called woucher 
(vocans) and he that-is vouched is called vouchee, (War- 
rantus). Brafon writes of this at larges Lb. 5. tra. 4. 
per totum. And Lit. in his Tenures, 'cap. wlt. alſo F. 
N. B. fol. 134. And this ſeems in ſome meaſure to 


agree to the contra&t in the Civil law, whereby the ven- 


dee bindeth the vendor, ſometimes in the ſimple value of 
the things bought, ſometimes in the double, to warrant 
the ſecure enjoying the- thing bought yet there is this 
difference between the civil and the Common Jaw, that 
the Civil law binds every man to warrant the ſecurity of 
that which he ſelleth, which the Common law doth not, 
except it be ſpecially covenanted. The proceſs whereby 
the vouchee is called, is a ſummoneas ad warrantizandum.. 
And if the ſheriff return upon that writ, that the party 
hath. nothing, whereby he may be ſumimoned,. then $ous 

ee 


6 Lamb. 
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Lamb. Explic.' of Saxon words; verb. Advocate. A te- 


covery with a firgle voucher, is when there is but one 


voucher : And with a double woucher, is, when the vouchee 
voucheth over, and ſo a treble voucheyg, There is allo a 
foreign voucher, when the tenant being . impleaded in a 
particular juriſdiction, as in London, or the like; vouch- 
eth one to warranty, and prays, that he may be ſum- 
moned in ſome other county, out of the juriſdiction of 
that. court, which might more aptly be called a voucher 
of a foreigner. De forinſecas ad warrantizandum. Co. 
on Lit. fol. 101. alſo C7, Rep. 2 fol. 50. Sir Hugh 
Cholmley's caſe, Voucher is alſo uſed in the ſtatute 19 
Car. 2. cap. 1, for a leiger or book of account wherein 
are entered the acquittances or warrants for the accoun- 
tant's diſcharge. Cowell, edit. 1727. 

The vouchee before juſtice in Eyre ſhall be ſummoned 
for the third or fourth, St. Jarleb. 52 H. 3. c. 26. 

Counter-plea given in mortdanceſtor, that the tenant 
was: the firſt that entered, St. Wim. 1. 3 Ed, 1. 
cap. 40. 

Not to be out of the line, bd. 

In a writ of right, that.the vouchee, &c. had no ſei- 
ſin, ſince the time of whoſe ſeiſin the demandant counts, 
Tbid. 

Proceedings in foreign voucher in London, 6 E4. 1. 
£..12. 9 £d.-1; 

T he counter-plea given by ftat. J/:/im. 1 cap. 40. 
ſhall be received though the vouchee be preſent, St. de 
Fi. $036. 1. #1. 

Averment that the vourhcee is dead, or that there is no 
ſuch perſon, ſhall be received, 14 Fd. 3. ft, 1. c. 18, 
£ec Recovery Warranty, 

Uor, Yocem non habere, Is a phraſe uſed by Bra@on, 
ih. 3. c. 34. par. 3. and by Flea, lib, 1. cap. 34. par. 9. 
and in cap, 38. par, 21. and it ſignifies an intamous per- 
ſon, one who is not admitted to be a witneſs. Cowell, 
edit. 1727. 

Uphoiſters, Shall not make beds and other wares de- 
ceitiutly, 11 Hen. 7. c. 19, 5& 6 Ed, 7. cap. 23. 
Beds ſtuffed with flocks may be carried on board ſhips 
for neccſlary uſe, 12 Car, 2. c. 32. ſet. 11, 

Upland, (Uþ/anda,) High ground, or as ſome call it 
terra firma, contrary to mooriſh, marſh or low ground, 
Ingulph. | 
' Uſa, Is the river fs. Tunc i reftum ad Undefor- 
dum, tunc ſurſum in Uſa-ad Watlingſtreet. Du Cange. 
This river was called {/zs from the goddeſs of that name : 
For it was cuſtomary amongſt the pagans to dedicate 
hills, woods, and rivers to ſome goddeſs, and to call 
them after that name. And the Br:tons having the great- 
eſt reverence for Ceres and Preſerpina, who was alſo 
called Js, did for that reaſon name this river J/s ; 
and ſhe being the goddeſs of the night, from thence 
they computed days by night, and years by months : 
Of which we have ſtill ſome remains, as ſeven night, 
fortnight, &c. Cowell, edit, 1727. | 
* Uſage, See Pyelſcription, Fr Oe 

Ute, (Ujus,) In the original fignification is evident 
enough, but it hath alſo a proper application in law, 
and that is the profit or benefit of lands or tenements, 
W:ft. Symbel. lib. 1. ſe. 48, 49, 50, 51, 52. Every 
deed conſiſts of two principal: parts, namely, the pre- 
miſſes, and the conſequents ; the premiſes is the former part 
thereof, being alk that which preceedeth the- habendum 
or limitation of - the eftate, which are the perſons con- 
trafting, and the things contracted. The. conſequent is 
that which follows the premiſſes, and that is the haben- 
dum, in which are two limitations : "The one of the eſtate 
or property, which the party paffive ſhall receive by the 
deed : The other of the «ſe, which is to expreſs in the 
aid habendum to or for what uſe and benefit he ſhall have 
the ſame eſtates ; and of the limitation of ſuch »/es, many 
precedents are ſet down in the ſame, J/. Symbol. part 1. 
lib. 2. ſee. 308 & 327. Theſe uſes were inverited upon 
the ſtatute of /ei/tm. 3. Duia emptores terrarum, before 
which ſtatute no ſuch uſes were know. Perkin's De- 
viſes 528, And becauſe in time many deceits' were in- 
vented, by ſettling the poſſeſſion in one man, and the 


LS 
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"uſe in another ; to avoid which, and divers other miſckiefs 
and inconveniencies, was the ſtatute 27 H. 8: cap. 19, 
provided, which unites the uſe and poſleffion together. 
So Co. lib. 3. Chudley's: cale, fal. 121. Cowell, egir. 
1727, | : | 

An uſe at Common law was an equitable right which 
he reſerved, who conveyed a legal eſtate to another, up= 
on truſt and confidence. that the perſon to whom he ſo 
conveyed it, would' nevertheleſs ſuffer him to take the 
rents and profits of the land, and that he would execute 
eſtates accotding to his diretion. Gil. Law of Uſ's 175, 
1 Rep. 121. Chudleigh's caſe, | 

"The feoffee therefore, or terretenant, {that is, the per- 

ſon to whom the legal eſtate was conveyed) had the iree= 
hold or ſole property in him, and the perfori who had 
conveyed the legal eſtate to him, that is, the c-ftyy gue 
uſe, had neither jus in re, nor ad rem, for if he 14d/en- 
tered upon the land without the conſent of the feoffer, he 
had been a treſpaſſor ; ſo that nothing remained in him 
but a bare confidence or truſt, for which, if it was bro- 
ken, he had no remedy, but by ſubpena in chancery. 
s Bac. Abr. 342. | 

But this equitable right extended to all perſons who 
claimed in privity under the feoffce, that is; who came 
into the ſame eſtate which the teoffee had to the uſe; and 
by contract with him : for a difſe;ifor :ame into the ſame 
eſtate, but not by contra@ or agreement, and thereſore 
claiming not by or from the feoftce, he con!equently did 
not claim the eſtate as it was ſubje& to the uſes, but be 
claimed an eftate above that free from and ditcharged of 
the uſes; and it would in a manner have de'tated his 
title, ſhould he have been compelled ro ſta::d ſeiied to an 
uſe, when he did not claim the eſtate which was charged 
with the uſe: For confidence in the perſon was requiſite, 
as well as privity of eſtate, 6 Bac. Abr. 342. I 

Confidence in the perion, was either expr.ſs or impli- 
ed ; as if a feoffee to an uſe had; for good conſideration, 
enfeoffed one who had no notice ot the uſe, the uſe was 
deſtroyed ; for the perion enf.offed not knowing ' that 
there was any uſes, no truſt could be repoſed in him to 
let the ce/tuy gue uſe take the profits ; but if he had notice, 
a truſt might weil be ſaid to be repoſed in him, ſince 
he took the land, knowingly, charged with the uſes. 
So alfo, if the feoffment had been made without conſi- 
deration, though the perſon enfeoffed had no notice of the 
uſe, yet he would nevertheleſs have ſtood ſciſed- to the 


uſe, for the law in that caſe would have implied: notice 


of the uſe, and conſequently' the truſt would have re- 
mained. 5 Bac, Abr. 342. ** TTY </ | 

From hence it may be collected, that to every uſe at 
Common law there were two inſeparable incidents; a 


privity in eſtate, and a confidence in the ' perſon ; and 


where either of theſe failed, the uſe was ſufpended or de- | 


ſtroyed. 5 Bac. Abr. 342. PORE 
The original of uſes was from a title' under the Civil 


law, which allows of an uſufruQtuary poſſeſſion, diſtin . 


from the ſubſtance of the thing itſelf; and it was brought 
over to us from thence by the clergy, who were maſters 
of the Civil law ; for when they wer? prohibited from 
taking any thing in mortmain, and after ſeveral evaſions 
by purchaſing lands of their own tenants ſuffering reco- 
veries, and purchaſing lands' round the 'church'and* ma- 
king them church-yards, by bull- from the Pope, at laſt 
this way was invented of -conveying Jands to'others to 
their own uſe ; and this being proper matter'of equity, 
it met with a very favourable conſtruQtion fromithe judge 
of the Chancery court, who was. in thoſe days common- 
ly a clergyman ; and the clergy thought this a ſtatute 
contrary to natural juſtice, and ſo could eaſily - tolerate 
any a for evading it, Thus this way of ſettlement be- 
gan; and was often uſed for other fradulent purpoſes, as 
to defeat juſt debts, wardſhips, eſcheats, &c. but it more 
generally prevailed among all ranks and conditions of 
men, by reaſon of the civil commotions between the 
houſes of Lancaſter and York, to: ſecrete the poſſflions, 


and to preſerve them to their ifſue ' notwithſtanding at-. 


tainders. Gil. Law of Uſes 3. Sur F/illiam Fones 127. 


Lord W:lloughby's caſe. 
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USE 


1. Of the power of ceftuy que uſe at Comman law, and by 
the flat. 1 Ric. 3. c. 1, ph 
' 2, Of the alterations introduced with reſpect to conveyances 

to uſes by flat. 27 Hen. 8. c. 10. | 


Of the power of ceſtuy que(uſe at Common law, and by the 
fat. 1 Rice 3. Cc 1. % 


It has been ſaid in the definition of an uſe, that ce#uy 
que uſe had neither jus inre, nor adrem ; for if the teot- 
fee broke his truſt, he had no remedy againſt hin but by 
ſubpena in chancery. This ſubpana commenced in the 
time of £4. 3. but it was always againſt the feoffee in 
truſt himſelf, and was never allowed againſt his heir till 
H. 6. And in this point was the law changed by Forte- 
ſeue Chief Juſtice, Celw. 42. b, 5 Bac. Abr. 345. 
| So that if the feeffee had died, his heir was ſeiſed to 

his own uſe, alſo the feoffee's feoffee was ſeiſed to his 
own uſe, as the law was taken to the time of Hen, 4. 
till at length the ſubpare was granted both againſt the 


Heir, and the feoffee of the feoffee, about the time above. 


mentioned, or according to ſome later, 1d, bid, and 


But though at Common law ce/tuy gue uſe had no power 
over the land, yet he might alien the uſe, becauſe every 
one might diſpoſe of the rights that were in him; or he 
might prefer a bill in chancery to make the terre tenant 
execute the uſe in himſelf. Gl. Law of uſes 26. 

But at Common law, if ce/tuy que uſe had entered and 
made a feoffment in fee of the lands, this had not been 
good to paſs the eſtate to the feoftee z becauſe ce//uy que 
xſe had not the freehold in him, and ſo could not pals it 
to another; but by his entry he was a diſleifor : yet in 
this caſe, if the feoffee of the ceftuy gue v/e had re-enter- 
ed upon the purchaſer, the feotfees would not have had 
the lands to their own uſe; and they would not have 
ſtood ſeiſed to the uſe of the ce/2uy gue uſe, becauſe he had 
transferred the uſe to another. Plowd. 352. b. 

If cefluy que uſe makes a leaſe for years, rendering 
rent, the reſervation is void, unleſs it be by deed, for 
the rendering rent to a man is an acknowledgment of the 
holding lands from him 3 but here the lands are not held 
by ce/luy gue uſe, but of the feoffees who have the re- 
' verſion. But if the reſervation be by deed, the feoffees 
ſhall not have the rent reſerved, but ce/luy gue »/e ſhall 
have it. Bro. F. to uſes 338. /. 23, 339. /+ 20. 

If cefluy que uſe make teofftment, with a letter of at- 
torney to give livery, and the attorney gives livery ac- 
cordingly; 2; Whether the feoftment was good; or 
whether it was not a diſſeiſin. Bro, F, to uſes 339 

« 28. 
F But by the ſtatute of 1 R. 3. c. 1. a power was 
annexed to an uſe, that ce/uy gue uſe ſhould alien the 
lands. 

The reaſon of that ſtatute was, becauſe ce/iuy gue uſe 
in poſſeſſion often aliened the lands, and then the feoffees 
entered, which cauſed a great deal of vexation and chan- 
cery ſuits ; and therefore the ſtatute gave ce/luy gue uſe 
an immediate power of alienation, without the concur- 
- rence of the feoffees ; which leads us more particulaly to 
examine the power of ce/{uy.que uſe, Gil. Law of uſes 27. 

The ſtatute of 1 R. 3. cap. 1. enaQts that, ** Every 
eſtate, feoffment, gift, releaſe, grant, leaſes, and con- 
firmation of lands, tenements, rents, ſervices, or here- 
ditaments, made or. had, or hereafter to be made or had 
by any perſon or perſons, being of full age, of whole 
mind, at large, and not in dureſs, to any perſon or per-, 


ſons; and all recoveries and executions had or made, 
ſhall be good and effetyal to him to whom 1t is ſo made, 


had or given, and to all other to his uſe, againſt the ſeller, 
feoffor, donor, or grantor thereof, and againſt the ſellers 
feoffors, donors, or grantors, his or their heirs, claiming 
- the ſame only as heir or heirs to the ſame ſellers, feoffors, 
donors, or grantors, and eyery. of them, and againſt all 
- ethers having or claiming any title or intere 
ſame, only to the uſe of the ſame ſeller, feoffor, donor, 


or grantor, ſellers, feoffors, donors, or grantors, or his 


or their faid heirs, at the time of the bargain, ſale, co- 
venant, gift, or grant made : Saving to every perſon or 
| c | 
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perſons ſuch, - right, title, ation, or interef 
of any gift in tail thereof made, as they pe fly wg 
had, if this a&t had not been made.” OE es 


And all recoveries] By this word (all) feint recoveries 
as. well as recoveries upon good title, are comprehended, 
But they are good only againſt the grantors, &c, and 
their heirs claiming only as heirs to ſuch grantors, &e 
ſo that they are not againſt him that claims as heir to the 
grantor and his feme in tail per formam doni, Arg, Pl, 
C. 4+ 2. b. Mich, 6 Eliz, in Manxwell's caſe, 


Recoveries] If a man recovers by erroneous judem 
and makes feoffment to his _— the fon, hr 
writ of error, and reverſes the judgment, he may enter 
without ſcire facias-againſt the feoffees ; for it is a reco- 
very,) and therefore it ſhall bind him and his heirs and 
feoffees, by the ſtatute, 1 R. 3. Bro. Feoffment to 1ſes 
337. ſet. 3. ys 

Feoffers, donors, or grantors,] Yet if ce/luy que uſe 
grants a rent-charge, and the feoffees are diſſeifled, the 
}compdroy ” yup againſt the difleiſſor ; and yet he does 
not claim only by the ce/tuy gue uſe. Arg. 2. Le. 152, 
pl. 185, 1n A. 0rd cohav gd Cliften, " 


Only to the uſe] This ſtatute did not take away the 
power of feoffees ; for they may yet make feoffments 
but rm the power of ce/tuy gue uſe, who may now 
make feoffments likewiſe. Godb, 393. 1n caſe of Lora 
Sheffield v. Ratcliff. 


Saving to every perſon, &c,] It was agreed per Cur. 
that-theſe words are xd for oh in wy in fon: 
and tenant in tail in uſe ; for ce/fluy gue uſe in tail has no 
right or intereſt. Bro. Feoffment to uſes 339. b. fc 40. 

Here it is obſervable, that there is adifterence between 
a feoffment according to this ſtatute and a feoffment at 
Common law ; in caſe of feoffment at Common law, 
the feofior ought to be ſeiſed of the lands at the time 
of the feoffment : but if a feoffment be according to 
the ſtatute of x R. 3. in ſuch caſe the feoffor did not 
need to be in poſſeſſion : Feoffments at the Common 
law give away both eſtates and rights ; but feoftments 
by the ſtatute of R. 3. give the eſtates, but not the 
rights. In caſe of feoftment at Common law, the feof 
fee is in the per, viz, by the feoffor 3 but in caſe of 
feolfinents by the ſtatute of R. 3. the feoffeecs are in the 
poſt, viz. by the firſt feoffees. Godb. 318, Lord Shef- 
field's caſe. 2 Roll. Rep, 334. S. C. OE 

Another difference likewiſe is taken in Plowden be- 
tween the feoffment of the feoffees and of cefluy que uſe 3 
for if the ce/tuy gue uſe for life in tail makes a feoffment 
in fee, either with or without conſideration, all the old 
uſes were diſcontinued, and the ancient eſtate which the 
feoffees had, is gone, and a new eſtate created ſubje& to 
theſe new uſes raiſed by the feoffments ; for when ce/tuy 
gue uſe makes a feoffment in fee, which by this ſtatute 
he might lawfully do, he paſled an uſe in fee fimple to 


| the feoffee ; which being a new uſe to the feoffee, all the 


old uſes were diſcontinued, and conſequently the eftate 
of the feoffee muſt be altered ; for were it the ancient 
eſtate, it were ſtill ſubje&, by the former and elder limi- 
tation of uſes, to the old uſes ; therefore have the feof- 
fees, by the conſtruCtion, a new eſtate to the new. uſes ; 
but if the fecffees themſelves had made a feoffment 
without conſideration, the feoffees had ſtood ſeiſed to the 
old uſes, for here was no uſe nor new eſtate. Gil. Law 
of uſes 180. cites Pl. C, 350, 

| By the ſtatute co/luy que uſe has no. power of aliena- 
tion, when he has a naked right to an uſe, and not an 
uſe in ee; unleſs it be in order to confirm an eſtate in 
being ; becauſe the intent of the ſtatute was only to 
give ce/tuy que uſe a greater power to transfer his eſtate, 
and not any other remedy to regain and reveſt it; and 
unleſs he has the uſe he cannot pals the uſe, much leſs 
polleſſion to another. Gi/, Law of uſes 27, Plowd, 


bs; | 

But if the feoffee to. the uſe in fee be diſſeifſed, and 
eeſtuy que uſe releaſes to the diſſeiſor, this. extinguiſhes 
the uſe, and by the Ratute bars the entry of the feoffees 


| P lows. 35 I. 
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| Allo where feoffees to an uſe are difleiſees, and after the 
citlcifor enfeofts c:/tuy que uſ:, who enfeoftts a itranger ; 
this is good, and ſhall bind the feoffees, for the feoff- 
ment is good to paſs the pollefſion, and right of the 
uſe, which he had in him; and the feoffees cannot en- 
ter to revive the uſe, which the party himſelf by his 
own act has extinguiſhed, Gi/. Law of Uſes 28. | 

The ſtatute likewiſe is to be underſtood of ce//uy que 
uſe that has an uſe in ee, in oppoſition to him that has 
only a reverſion or remainder of an uſe. If a feoftment 
be made to the uſe of F. for life, remainder to B, in 
fee, A. may alien in fee, becauſe the feoffees claim the 
whole eſtate for the uſe of A. during his life, and he has 
the whole advantage of it; and the ſtatute, that gives 
the prefent poſſeſlor of the uſe a power of alienation, 
has provided an immediate remedy for the remainder 
man. GU. Law of uſes 28. Plowd. 350. 

But if the tenant for life of an ule aliens in fee, and 
dirs, the feoffees may enter on the alience; for by the 
words of tae ſtatute, the alienation is good againſt ce/fny 
gee uſe and his heirs, and perſons claiming only to his 
ule : So when feoffees claim to the uſe of the remainder 
man, the” feoffment of tenant for life, according to the 
authority given by the ſtatute, is no longer valid to bar 
the feoftces of the entry ; for their right is by the Com- 
mon law, Gu. Law of Uſis 29. Pionud. 348. Dela- 
mer v. Barrard's caſe, the point reſolved. 

If there be a feoffm-cnt in fee to the uſe of A. for life, 
. the 1emainder to B, in fee, B. has no power of aliena- 
tion by the ſtatute, during the continuance of the eſtate 
for life, becaule the poſlefſion is, as is ſaid, to the uſe of 
A. only, during his life, and fo the remainJer man has 
nothing to do with the poſſeſſion ; and if the remainder 
man ſhou'd enter on the feoffees ard make a ſeoffment, 
either the uſe of tenant for life would be deſtroyed, or 
the feoffees muſt re-enter and create a particular eſtate to 
themſelves without being ſubject to dower ; for by the 
Common law, every particular eſtate is derived out of the 
fee-ſimple by the agreement of the patties in intereſt ; 
but here are no patties to ſuch agreement, and the ſtatute 
has not altered the law in this caſe. Gi. Law of Uſes 
29. Plnud. 350, 1 Co: 128. 6. 

But if there be a feoffment for life, remainder in fee, 
he in remainder may take a leaſe for years, or grant a 
rent-charge to begin after the death of tenant for life ; 
for he cannot enter and take' the poſleſſion out of the 
feoffee ; but it is an executory contra on which the ſta- 
rute operates after the death of the tenant for life. Gv/, 
Law of Uſes 30. Plowd. 358. b. 

So likewiſe if a leaſe for life is made to the uſe of . 
and afterwards the reverſion is granted to another ſor life 
to the uſe of B. and attornment is had, and afterward the 
reverſion is granted to another in fee to the uſe of C. in 
fee, and attornment is had ; in this caſe 4, may give the 
firſt eſtate for life to whomſoever he pleaſes, and B. may 
erant the reverſion for life to whomfoever he pleaſcs. 
Plowd. 350. 

Where a feme covert was ce/{uy que uſe, and ſhe and 
her baron made feoffment; this was good during the 
life of the baron only, by equity and reaſon, though the 
ſtatute of 1 R. 3. ſays nothing of a feme covert. ZPlowd. 
O. *"IY - | 
it is to be obſerved farther with regard to the power 
given over eſtates in uſe, that if ce/tuy que uſe makes a 
feoffment in fee upon condition, and after enters for the 
condition broken, he ſhall be ſeiſed of the eſtate in the 
land ; for the whole eſtate is deveſted out of the feoffees 
by the feoffment, and they cannot enter for the condition 
broken, becauſe no parties to it, Gil, Law of Uſes 32. 
1 1ift, 202, a. | | NT 36 

But if c/tvy que 1:ſe in tail aliens the land by leaſe and 
releaſe, or feoftment ; this only binds the feoffees during 
I:fe, becauſe he has no longer power of alienation ; if 
ce/luy que uſe however aliens by fine, this is good, and bars 
the entry of the feoffees after his death ; for that would 
diſpolleſs the eſtate in tail by the ſtatute 4 ZZ. 7. yet if 
he aliens by recovery, it does not bind the iſſue, becauſe 
he is not tenant to the precipe ; ſo that would be no bar 
at Common law, and this is not helped by any ſtatuet ; 

Vote: He. | 


U-'S E 
For though a recovery here be exprefly mentioned, - and 
xt rag 166 at ag yet the right of the eſtate in 
tail is ſaved. Bro. F. al uſes : $o $ 8. /. 22, 
Ibid. f. 7. Gil, Law of Uſes ”— 537+ ng f ws 

If tenant in tail of a truſt levy a fine, or ſuffer a reco- 
very, this is an equitable bar of the eſtate, though the 
trulice does not join in the recovery to make a legal te- 
nant to the precipe; for as the fine and recovery paſs 
the entail in a legal eſtate at Common law, ſo it paſles 
the entail of a truſt in the court of equity. x Chan. Caf. 
49, 210: 2 Ch. Caf. 63, 64. 

But if tenant in tail of a truſt makes a mortgage, or 
acknowledges a judgment or ſtatute, and then levies a 
fine and ſettles a jointure, the jointreſs ſhall hold it ſub- 
j<ct to the mortgage or judgment, in the ſame manner as 
if the mortgagor or conuſor had been tenant in tail of the 
legal eſtate, and after the mortgage or judgment had le- 
viec a fine and made a jointure z becauſe the ſubſequent 
declaration of the uſe of the fine is merely the a of the 
tenant in tail, and he cannot by any aCt of his own make 
a ſubſeqgent conveyance take place of one precedent; and 
the rather becauſe the feme claims under that fee which 
tenant in tail got by the recovery or fine; and that fee 
was ſubject to all the charges he had laid upon it, x Ch, 
Caf. 119, 120. | 

If ce/tuy que uſe makes a leaſe for years, reſerving a 


but he ſhall not avow, becauſe the legal eſtate of the re- 
verſion is ſtill in the feoffees, ſince he has put the eſtate 
out of them for a term ; but the equitable eſtate is in him 
and he may diſpoſe of it, and the rent paſſes z but the 
feottees ſhall puniſh for waſte done by the tenant, and 
enter for a forfeiture, &c. Bro, Ferff. to Uſes 337. fe 6. 
338. /. 18. | 


Alto if ce/luy que uſe makes a leaſe for years, reſerving 


given him power to make eſtates at law, they are go- 
verned by the rules of Common law. Bro. F. al uſes 
338. b. {. 18, 23, 39, Gil. Law of Uſes 34. 

So likewiſe, if ce/tuy que uſe makes a leaſe for years, re- 
ſerving a rent with a clauſe of re entry for non-payment 
of the rent, and the rent is behind, ce/luy gue uſe may 
enter; for he only can take advantage of his own condi- 
tion, And fince the ſtatute allows the at of re-entry by 
allowing him power to make leaſes, he ſhall for ever keep 
the poſſeſſion againſt the feoffees ; quere tamen. Br, F, 
to Uſes 338. /. 18. 

A gift of land for years, or of a leaſe for years, to an 
uſe, 1s good, notwithſtanding the ſtatute of R. 3. for the 
ſtatute is intended to avoid gifts of chattles to uſes, to 
defraud creditors only ; and fo is the preamble and intent 
of this ſtatute, Bro. Feoffe to Uſes 340. {. bo. Fur more 


Uſes. 


2, Of the alterations introduced with reſpect? to conveyances 


to uſes by flat. 27 Hen. 8. c. 10. | 


This ſtatute enaQts that, © Where any perſon or per- 
ſons ſtand ſeiſed, or at any time hereafter ſhall happen'to 
be ſeiſed of or in any honours, caſtles, manors, lands, 
tenements, rents, ſervices, reverſions, remainders, or 
other hereditaments, to the uſe, confidence or truſt of 
any other perſon or perſons, or of any body politick, by 


covenant, contract, agreement, will, or otherwiſe by 
any manner or means whatſoever it be; in every ſuch 
caſe, all and every ſuch perſon and perſons, that have or 
ſhall have any ſuch uſe or truſt in fee ſimple, tail, for 
life, or years, or otherwiſe, or any uſe, confidence, or 
truſt in remainder or reverter, ſhall from henceforth ſtand 
and be ſeiſed, and be deemed and adjudged in lawful ſeifin, 
eſtate and poſſeſſion of and in the ſame honours, &c. to 
all intents, &c, of and in ſuch like eſtate. as they had or 
ſhall have in the uſe, &c. of and in the ſame; and the 


ſons as were or hereafter ſhall be ſeiſed of any lands, te- 
nements, or hereditaments, to the uſe, confidence, or 
truſt of any ſuch perſon or perſons, or of any body poli- 


9 D tick | 


rent, he ſhall have an aCtion of debt upon the contraR, 


rent, this ſhall go to his heirs; for ſince the ſtatute has - 


learning on this ſubjett, ſee 5 Bac. and 22 Vin. Abr, tit. 


reaſon of any bargain, ſale, feoffment, fine, recovery, 


eſtates title, right and poſſeſſion of ſuch perſon or per- 
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U.S: 
tick, be from henceforth clearly deemed and adjudged to 
be in him or them, that have or hereafter ſhall have any 


ſuch uſe, confidence or truſt, after ſuch quality, manner, 
form, and condition as they had before in or to the ule, 


confidence, or truſt that was in them.” | 


There any per ſm or perſons] The word (perſen) excludes 
all corporations. Lord Bacon's Reading on the Statute of 
Uſes . 

RE, 6 Fe fie This word ſeiſed excludes chattels 
and rights, It likewiſe excludes contingent uſes, becauſe 
the ſeiſin cannot be put to an fee-ſimple of an uſe; and 
when that is limited, the ſeifin of the feoffee is ſpent. 
Lord Bacon's Reading on the Statute of Uſes 335. 

Or other hcreditaments] This word (hereditaments) is to 
be underſtood of thoſe things whereof an inheritance is 7 
e/7e; for if I grant a rent-charge de novo for life to an uſe, 
this is good enough ; yet there is no inheritance in being 
of this rent. It likewiſe excludes annuities and uſes them- 
ſ-Ives, ſo that an uſe cannot be to an uſe. Lord Bacon's 
Reading on the Statute of Uſes 335. 

Truſt in remainder or reverter) The ſtatute having ſpo- 
ken before of uſes in fee-ſimple, in tail, for life or years, 
addeth, or otherwiſe (in remainder or reverter) whereby 
it is manifeſt, that the firſt words are to be underſtood of 
uſes in poſſeſſion, Lord Bacon's Reading oh the Statute of 
Uſes 337»... | 

In lawful ſeiſin, «late and poſſeſſion] The words (lawful 
ſeiſin, eſtate and poſſeſſion) intended not a poſlefſion in 
law only, but a ſeiſin in tail ; not a title to enter into the 
land, but an aRual eſtate, Loid Bacon's Keading on the 
Statute of Uſes 338. 

$28. 2. *+ Where divers perſons ſhall be jointly ſeiſed to 
the uſe or truſt of any of them, thoſe which ſhall have 
ſuch uſe or truſt, ſhall be adjudged to have only ſuch 
eſtate, poſſeſſion, and ſeiſin of lands, &c. as they had in 
the uſe or truſt, ſaving to all perſons other than thoſe 
which be ſeiſed to any uſe or truſt, all right, &c.” 

Se. 3. ** Alſo ſaving to all thoſe perſons which ſhall 
be ſeiſed to any uſe, all ſuch former rights as they might 
have had to their own proper uſe.” 

Upon this ſaving clauſe the following caſe has been de- 
termined, The huſband being ſeiſed in fee made a leaſe 
to O. and S. but it was in ſecret confidence for the pre- 
ferment of his wife; and afterwards he made a feoft- 
ment to O. and others of the ſame land to other uſes. It 
was decreed by the advice of Wray, Anderſon and Maw- 
hood, that the term was not extinguiſhed by feoffment, 
by reaſon of the proviſo ; and becauie O. .had this leaſe to 
his own uſe, it is not extinguiſhed by the feoffment 
which he took to the uſe of another. Med. 196. #1. 
345. Cheney's caſe, 2 Ann. 192. pl. 9. S. C, ſays the 
leaſe was made really in truſt to the uſe of the wife, and 
education of their ſons and daughters, notwithſtanding 
| that divers covenants were therein contained, and a rent 
was reſerved; and ſays that the feoffment made after- 
wards was to the uſe of the huſband himſelf, and his ſaid 
wife for their lives, with remainder over; and that the 
ſame was held accordingly, 

S222. 4, 5. ** Where any be ſeiſed to any uſe or in- 
tent that another ſhall have a yearly rent out of the ſame 
lands, ce/tuy que uſe of the rent ſhall be deemed in the 
poſſeſſion thereof of like eſtate as he or ſhe had that 
ule,” | 

A man, in conſideration of natural love and affection, 
covenanted to ſtand ſeiſed to the uſe of himſelf for life, the 
remainder to B. his ſon in tail, and to the intent that B. 
ſhould have a rent iſſuing out of the lands, during the 
life of A. B. the ſon dies and his executors brought debt 
for the arrears of the rent. It was reſolved and adjudg- 
ed, that by theſe words of the ſtatute B. in this caſe had 
a 200d rent, as well upon covenant as by a feoffment, 
or bargain and ſale, Sir J, Jo, 179. Rivetts v. 
Godſon, | | | 

'The deſign of this law was utterly to aboliſh and de- 
ftroy that pernicious way of conveyance to uſes; and the 
means they took to do it was to make the poſſeſſion fall 
in with the uſe in the ſame manner as the uſe was li- 
mited; and where they were all freeholds, it was thought 


—— 
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they would be then ſubject to the rules of Common law 
but the method has not anſwered the legiſlature's intent; 
for it has introduced ſeveral forts of conveyances quite 
oppoſite to the rules of Common law; for now where- 
ever any uſe is raifed, the ſtatute gives ce/tut que uſe the 
poſſeſſion ; fo that it is only neceſlary to form an uſe, 
and the poſſeſſion paſſes without any livery or record, 
and the reverſions, without the attornment of particu» 
lar tenants; and now the uſe (by the name of truſt, 
which were the ſame before the ſtatute) remains ſe- 
parately in ſome perſons, and the poſſeſſion ſeparately in 
others, as it did before the ſtatute, and are not brought 
together but by a decree in Chancery, or the voluntary 
conveyance of the poſleſſor of the Jand to c:/tuy que truſt. 
So that the principal uſe of the ſtat. of 27 H. 8. eipe- 
cially upon fines levied to uſes, is not to bring together 
a poſlefſion and uſe, but to introduce a general form of 
conveyance, by which the conuſors of the fine, who are 
as donors in the caſe, may execute their intents and pur- 
poſes at pleaſure, either by transfering their eſtates to 
ſtrangers, by enlarging, diminiſhing, or altering them, 
to and amongſt themſelves, at their pleaſure, without _ 
obſerving that rigor and ftriftne!s of law for the poſle(- 
ſion of the conuſee, as was requiſite before the ſtatute. 
Vaugh 50. Dixon v. Harriſon. pee 
Notwithſtanding this ſtatute, there are three ways of 
creating an uſe or a truſt which {lill remains as at Common 
law, and is a creature of the courts of Equity, and ſubject 
only to their controul and direction. Fr, where a man 
ſeiſed in fee raiſes a term for yeats, and limits it in truſt ſor 
A. For this the ſtatute cannot execute, the termor not be- 
ing (ctied. 24/y, Where lands are limited to the uſe of 
A. in truſt, to permit B. to receive the rents and Pro- 
fts; for the ſtatute can only execute the firſt uſe. 34ly. 
W here lands are Jimited to truſtees to receive and pay 
over the rents and profits to ſuch and ſuch perſons; for 
here the lands muſt remain in them to anſwer theſe pur- 
poſes; and theſe points were agreed to. 1 Abr. Equ. 
Caſes 383. Simſon v. Turner, 
But before we conſider the particular alterations in- 
troduced in the mode of conveying property by the 27 


Hd. 8. it may be neceſſary to premiſe in general, that, 


lince the ſtatute, the limitation of uſes is in many caſes 
governed by the rules of law. As if a feoffment is 
made to the uſe of 7, 8, and his heirs male lawfully 
begotten, with remainder over; this doth not paſs an 
eſtate-tale, but a fee-ſimple, ſince the ſtatute ; for ſince 
the ſtatute has brought uſes into poſſeſſion, they ought 
to be governed by the rules of eſtates in poſſeſſion, as 
to the words that are eſſential to creating ſuch uſes. 
Now, if there be no words eflential to the creating of an 
eſtate, there is no ſuch eſtate at Common law ſo far as 
to allow an eſtate in being, without words neceſſary to 
create it; and here nobody is limited from whence the 
heirs of the tail may proceed. Alſo no fee-ſimple can 
be created in uſes, without the word heir, ſince the ſta- 
tute, for the ſame reaſon, Gul. Law of Uſes 75, 1 
Rep. 87. b. 

So if a man makes a feoffment to the uſe of himſelf 
for years, the remainder to B. in tail, remainder to his 
own right heirs, and after B, dies without iſſue, leaving 
the feoftor, the remainder to his right heirs is void, be- 
cauſe it being contingent, there is no eſtate of freehold 
to ſupport it, for there is no tenant to the praecipe, and 
the other having a perpetual tenant to the precipe was 
an inconvenience the ſtatute expreſſly deſigned to redreſs, 
and conſequently to this rule the ſtatute has ſubmitted all 
uſes. 2 Rol. Abr. 791. Gi. Law of Uſes 76. 

Likewiſe if a man makes a feoffment in fee to the uſe 
of 4. for life, the remainder to his firſt ſon in tail, the 
remainder to B. in fee; if A. dies, his wife being prive- 
ment enſient, and a ſon is afterwards born, he ſhall take 
nothing; for if the remainder does not veſt at the deter- 
mination of the particular eſtate, it ſhall never veſt; 
for, as it is ſaid before, the ſtatute does not change the 
nature and being of eſtates that were ſettled at Common 
law, and a remainder ex v1 termini ſuppoſes a particu- 

ar 
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Jar eſtate, of which it doth remain. G/, Law of Uſes 
177. But ſee 10 & 11 WF. 3. c. 16. for preſerving con- 
tingent remainders to after-born children. 

So if a man makes a feoffment in fee to the uſe of 4. 
his ſon for liſe, and afterwards to the uſe of every per- 

ſon that ſhall be his heir, for life only, it is not good to 
the heir ; for it is againſt the rules of Common Jaw, that 
a perpetual freehold for life only ſhould deſcend, becauſe 
it creates a perpetuity; but it ſecms in this caſe, as if 
Chancery (ſince there is ſuppoſed a good conſideration) 
would have executed a fee in A, according to the intent 
of the parties. 1 Rep. 138. a. Chudliegh's cafe. Gl, 
Law of Uſes 77. 

In ſome caſes however, the ſtatute operates againſt the 
rules of law. As if a man makes a feoffment in fee, 
to the uſe of A. in fee ; but upon payment of 100/. or 
any other contingency, to the uſe of B. in ſee, if the 
contingency happens, the fee ſhall be executed in B, for 
though, according to the rules of Common Jaw, a fee 
cannot be limited on a fee, becauſe a fee-ſimple is the 
Jargeſt eſtate that can be limited ; and therefore will not 
bear a remainder over, by way of limitation ; and though 
this cannot be conſtrued a conditional eſtate z becauſe to 
avoid maintenance, the Common law allows no ſtranger 


to take advantage of a condition : Yet the neceſſities of | 


commerce and family ſettlements induced the Chancery 
to paſs by this rule, and the ſtatute has executed the poſ- 
ſeſhon in the ſame manner and form as the party had 
the uſe. Now ſince he had but a conditional fee in the 
uſe before the ſtatute, he cannot have an ablolute and 
unconditional eſtate, ſince the ſlatute; for that is to ſet 
up an eſtate direAly contrary to the expreſs words of the 
ſtatute, Gui, Law of Uſes 73. See 5 Bac. Abr. and 22 
Vin. Abr. tit. Uſcs. 

Uſer de action, Is the purſuing or bringing an action ; 
which in what place and county it ought to be, ſee Bro. 

fol. 64. 

Uther, (O/#arivs, from the French Huiffier, A door- 
keeper of a court,) is an officer .in the Exchequer, of 
which ſort there are four that attend the chief officers 
and barons at the court at J/:fminfter, and Juries, ſhe- 
riffs, and all other accountants, 'at the pleaſure of the 
court, There are alſo vers in the King's houſe, as of 
the privy chamber, Ec. See Black-rod, | 

Uſucaption, ( Uſucaptic,) The enjoying a thing by 
continuance of time, or receiving the profits, long pol- 
ſeſſion or preſcription. Cowell, edit. 1727. | 

Uſufrucuary, ( Uſufrufuarius,) One that hath the 
uſe, and reaps the profit of any thing. Cowell, edit. 
I727. 

Uſurioug contract, Is any bargain or contract, whereby 
any man is obliged to pay more intereſt for money than 
the law allows. Fac. | | 

Uſurpation, (U/urpatio, ) Is the uſing that which is an- 
other's ; an interruption, or diſturbing a man in his right 
and poſſeſlion, &c. And uſurpations in the civil and 
canon law are called intruſions; and ſuch intruders hay- 

| ing not any right ſhall ſubmit, or be excommunicated 
and deprived, &c. By Boniface's Conſtuut. Gibſ. Codex 
$17. The uſurpation of a church benefice is, when one 
that hath no right, preſenteth to. the church, and his 
clerk is admitted and inſtituted into it, and hath quiet 

ſſefion ſix months after inſtitution, before a guare im- 

pedit brought : It muſt commence upon a preſentation, 


not a collation ; becauſe by a collation the church is not 


full, but the right patron may bring his writ at any time, 
to remove the uſurper. 1 nf. 227. 6 Rep. 30. And by 
uſurpation, the fee of an advowſon may be gained, as wel] 
as the avoidance upon which the uſurpation is made: 
And the true patron cannot remove the incumbent to 
regain the poſſeſſion, without a writ of right of advow- 
ſon, which he is driven to for recovery of the inheri- 
tance. 6 Rep. 49. It has been formerly held, that upon 
an uſurpation the uſurper gains a fee-ſimple in the ad- 
vowſon ; in like manner as he who enters into land during 
a vacation, .and claims the ſame as his inheritance, by 
wrong: But as the dying ſeiſed of lands in that caſe, 
will not take away the entry of the ſucceſſor ; no more 


ſhall the uſurpation on a vacancy take away his right of | 


I. 


on any promiſe to pay any kind of uſe for the forbearance 


Þ:&b 


| preſentation when the church becomes void. 2 Cz. lnft, 


360. 17 Ed. 3. 37. 

At Common law the patron in fee was put out of 
poſſeſſion by an uſurpation, and to recover the advowſon 
itſelf by a writ of right; but he hath no remedy for 
the preſentation hac vice, nor if another avoidance han- 
pen, unleſs he bring his writ of right of advowſon, and 
re-continue the advowſon : If the patron had the advow- 
ſon in tail, or for life, this turn and alſo his whole ad- 
vowſon was gone. 3 Salk, 2388, An uſurpation upon 
a leſſce for years, gains the ree-{imple, and puts the true 
patron out of poſſeflion ; and though by the ſtat, IV. /tm. 2. 
he in reverſion after the determination'of the leal(e for 
years, may have a guare impedit when the church is void, 
or may preſent ; and if his clerk is inſtituted and in- 
ducted, then he is remitted to his former title ; yet till 
that is done, the uſurper hath the fee, and the writ of 
right of advowſon lies againſt him, Zutt, 66. 3 Salk. 
389, Upon the ſtatute 1 E/iz, If an uſurpation be on 
a biſhop, it ſhall bind him ; but his ſucceflor may pre- 
ſent to the next avoidance, or bring a quore impedit, al- 
though he is out of poſſeflion : All uſurpations ſhall bind 
the biſhop who ſuffers them, not their ſucceſſors, 1 Leon. 
80, 2 Cro, 673. no one can uſurp but the king ; ſo 
as he ſhall be obliged to bring a guare impedit ; though it 
will not fo deveſt his eſtate in an advowſon, as to bind 
his inheritance, and put him t6 a writ of right. 3 Sal, 
389, One co-parcener or jointenant, &c. cannot uſurp 
upon the other; But where there are two patrons of 
churches united, if one preſents in the other's turn, it is 
an uſurpation ; for they are not as co-parceners, who are 
privy in blood.” Dyer 259. 17 Ed. 3. If one preſents 
to a church in time of war, the preſentment ſhall not 
put the rightful patron out of poſſeſſion: And a preſen- 
tation which is void in law, as in caſe of fimony, or to 
a Church that is full, &c. makes no uſurpation, 2 Rep. 
93. Hood's Inf. 160. Allo by a late ſtatute, no uſur- * 
pation on any avoidance, ſhall diſplace the eſtate or in» 
tereſt of any perſon intitled to an advowſon ; or hinder 
him to preſent upon the next avoidance, or to maintain 
a quare umpedit to recover a poſlefſion, &c, 7 Ann. cap, 18. 
This ſtatute hath quite altered the law concerning uſur- 
pations of churches. Mallor, ©, imped. 146. 

Ulſurpation of franchiſes, Is when a ſubje& unjuſtly 
uſes any royal franchiſes, &:, And it is ſaid to be an 
uſurpation upon the king ; who ſhall have the writ of 
quo warranta againſt the uſurpers. Fac. See uo war: 

Uſury, in a ftri& ſenſe, is a contra upon the loan of 
money, to give the lender a certain profit for the uſe of 
it, upon all events, whether the borrower made any ad- 
vantage of it, or the lender ſuffered any prejudice for the 
want of it, or whether it be repaid on the appointed time 
or not: And in a large ſenſe it ſeemeth, that all undue 
advantages taken by a lender againſt a borrower, came 
under the notion of uſury, whether there were any con- 
tract in relation thereto, or not ; as where one in poſleſ- 
ſion of land made over to him for the ſecurity of a cer- 
tain debt, retains his poſſeſſion after he hath received all 
that is due, from the profits of the land. Hawk. P.C. 
245. | | 

Anciently it was holden to be abſolutely unlawful for 
a Chriſtian to take any kind of uſury, and that whoſo- 
ever was guilty of it, was liable to be puniſhed by the 
cenſures of the church in his life-time z and that if after 
death any one was found to have been an uſurer while 
living, all his chattles were forfeited to the King, and 
his lands eſcheated to the lord of® the fee. Hawt. Pl, 
Crown 245, But per Hale Chief Juſtice, Jewiſh uſury, 
being 40 per Cent. and more, was prohibited at Com- 


- mon law, but no other. Hard, 420. Anor. 


Alſo it ſeemeth to have been the opinion of the makers 
of ſome acts of parliament, as 5 £4. 6. cap.2o. 13 
Eliz. cap. 8. /. 5. and 21 Fac. I. cap. 17. f. 5. that all 
kinds of uſury are contraxy to a good conſcience. 
Hawk, P. C. 245. 

And agreeably thereto it ſeemeth formerly to have been 
the general opinion, that no ation could be maintained 


of 


$$: 


of money, becauſe that all ſuch contraCts were thou 


to be unlawful, and conſequently veid. 1d. Tbid. ; 


But it ſeemeth to be generally agreed at this day, that 
the taking of reaſonable intereſt for the uſe of money is 
in itſelf lawful, and conſequently that a covenant or pro- 
miſe to pay it, in conſideration of the forbearance of a 
debt, will maintain an aCtion; for why ſhould not one 
who has an eſtate in money, be as well allowed to make 
a fair profit of it, as another who has an eſtate in land? 
And what reaſon can there be, that the lender of money, 
ſhall not as well make an advantage of it as the borrow- 
er ? Neither do the paſſages in the Moſaical law, which 
are generally urged againſt the lawfulneſs of all uſury, if 
fully conſidered, ſo much prove the unlawfulneſs of it ; 
for if all uſury were againſt the moral law, why ſhould it 
not be as much ſo in reſpeCt of foreigners of whom the 
Jews were exprefily allowed to take it, as in reſpeCt of 
thoſe of the ſame nation, of whom alone they were for- 
bidden to receive it? From whence it ſeems clearly to 
follow, that the prohibition of it to that people was 
merely political, and confequently doth not extend to any 
other nation. Hawk, P. C. 245. 

By the 37 H.8. c. 9. and the 13 E/:z. c. 8. The rate 
of intereſt 1s not to exceed 10/. in the 100/, 

By ſtat, 21 Jac. 1. c. 17. /. 2. None ſhall upon any 
contract, directly or indirealy,. take for the loan of any 
money, or other commodities, above the rate of 8/7. for 
1007. for one whole year; on pain to forieit the treble 
value of the money, or other things ſo lent. 

Se. 5. This law ſhall not be conſtrued to allow the 
practice of uſury in point of religion or conſcience, 

By ſtat. 12 Car. 2. cap. 13. ſet, 2, None ſhall take 
direa!ly or indirectly, for the loan of money, or other 
commodities, above the value of 6/7. for the forbearance 
of 100/. for one year, and fo after that rate, and all 
bonds, contracts, &c. whereupon more ſhall be reſerved, 
ſhall be void. They that receive more, ſhall forfeit the 
treble value of the money or other things lent. 

But the ſtat. 12 Ann. ft. 2. c. 16. enacts, © That no 
perſon upon any contract, which ſhall be made after the 
29th of September 1714, ſhall take for loan of any money, 
wares, ©c. above the value of 5 /. for the forbearance of 
1007. for a year; and all bonds and aſſurances for pay- 
ment of any money to be lent upon uſury, whereupon or 
whereby there ſhall be reſerved or taken above five pounds 
in the hundred, ſhall be void ; and every perſon which 
ſhall receive, by means of any corrupt bargain, loan, ex- 
change, chevizance, ſhift, oc intereſtof any wares, or other 
things, or by any deceitful way, for forbearing or giving 


day of payment for one year, for their money or other 


things, above 5/7. for 100/. for a year, &e. ſhall forfeit 
the treble value of the monies or other things lent.” 

It ſeems to be now ſettled, that the ſtatute of 12 Ann. 
cap. 16. which reduces the intereſt of money to 5 /. per 
Cent. has not a retroſpect to any debts contracted before ; 
but that they ſhould carry intereſt according to the inte- 
reſt allowed, or agreement made at the time of the debt 
contratted,. And ſerjeant Hawkins, from the expoſitions 
made of former ſtatutes, ſays, that a contraC&t made be- 
fore the ſtatute is no way within the meaning of it, and 
therefore it is ſti] lawful to receive 6/7, per Cent. in reſpect 
of any ſuch contract. Hawk. P. C. 246. 

The expoſitions which have been made of the former 
ſtatutes being very applicable to the laſt, which is almoſt 
in the ſame words, the proper conſtruction of it will be 
beſt colleed by a due attention, to the following heads, 
5 Bac. Abr, 411 p 

I. What kinds of agreements or contratts ſhall be deemed 
uſurious, and what nat, | ; 


2. What kind of hazard or caſualty will bring an agree- 
"ment or contradt out of the ſtatute ef uſury, 


3- In what caſes ſecurities ſhall be forfeited or avoided on 
account of uſury. | | 


4. In what caſes forfeiture of treble value ſhall be incur- 
ved on account of uſury, 


oht | 


U---$;:U 
1. IWhat kinds of agreements or contratts ſhall be deemed 
uſurious, and what nt, 


It hath been reſolved, that an agreement to pay double 
the ſum borrowed, or other penalty on the non-payment 
of the principal |debt at a certain day, is not uſurious 
becauſe it is in the power of the borrower wholly to diſ- 
charge himſelf, by repaying the principal according to the 
bargain, Hawk. P., C. 245. 

But if it were originally agreed, that the ptincipal 
money ſhould not be paid at the time appointed, and that 
ſuch clauſe was inſerted only to evade the ſtatute, the 
whole contract is void, for the conſtruction of caſes of 
this nature mtiſt be governed by the circumſtances of the 
whole mattcr, from which the intention of the parties 
will appear in the making of the bargin, which, if it 
was in truth uſurious, is void, however it may be diſ- 
guiſed by a ſpecious aſlurance. Hawk, P. C, 248. 

So if both principal and intereſt be ſecured, yet if it be 
at the will of the party who is to pay it, it is no uſury ; 
Per Dodderidge J. As if T lend to one 100/. for two years, 
to pay for the loan thereof 30/7. and if he pay the princj- 
pal at the year's end, he ſhall pay nothing for intereſt, 
this is not ufury ; for the party has his ele&tion, and may 
diſcharge himſelf by paying it at the firſt yeat's end. Cy, 
Fac. 509. pl. 20. Reuberts v. Trenayne. 

But if a man contrals to pay more intereſt than the 
ſtatute allows, if the plaintiff requires it ; though the 
plaintiff never does require it, yet it is within the ſtatute 
of ulury. Yent. 254. Hedgeborough v, Roſenden. 

Neverthele's it has been held, that if one contracts to 
have more than the ſtatute allows, but he takes nothing 
of the intereſt contracted, he is not puniſhable by the 
ſtatute ; but if he takes any thing, if it be but a ſhilling, 
it is an affirmance of the contract, and he ſhall tender for 
the whole contratt, Cro. El:z. 20. pl. 5. Pollard v. Scoly. 

So if 1 lend tool. without any contract for intereſt, 
and afterwards at the end of the year the borrower gives 
me 20/, for the loan thereof, the ſame is within the 
ſtatute; for my acceptance makes the offence without 
any contract or bargain, Per Gent. J. Le. 96. pl. 125. 
in Sir H/cola/ton Dixy's caſe. 

Where a man for 100/. ſells his Jand, upon condition 
that if the vendor or his heirs repay the ſum before the 
feaſt of Ea/ter, or fuch like, then next following, that 
then he may re-enter, this is no uſury ; for he may re- 
pay the next day, or any time before Zafter, and there- 
fore he has no gain certain to receive any profits of the 
land, Bro. Uſury, þl. t. 

But where B. delivered wares of the value of 100/ 
and no more, arid took a bond, with a condition to re- 
deliver the- wares to B. within a month, or to pay 120/. 
at the end of the year; the obligation was adjudged 
void by the ſtatute of uſury. Ao. 397. pl. 520. Rey- 
nolds v. Clayton cites it as adjudged in B. R. Becher's 
cale, 

So if A. comes to borrow money, and B. ſays he will 
not lend money, but he will fell corn, &c. and give day 
for payment at ſuch a rate, which rate exceeds ten pounds 
in the hundred, it is uſury. MA, 398. pl. 520. cites it as 
Witck's caſe of Glouceſterſhire, 

If one gives the profits of his lands, worth 10/7. for 
intereſt for a year of 100/, though he receives part of the 
profits daily, this is not uſury above 107. for the 1007. 
Per Popham, Gawdy, and Yelverton, but Fenner e contra. 
Mo. 644. pl. 890. Warley's caſe. | 

So where one mortgaged land for 1007. and took bond 
for the intereſt of 8/. a year, payable half-yearly. The 
queſtion was whether that makes the bargain uſurious 
againſt the ſtatute, becauſe, as it was inſiſted, the uſe 
ought not to be paid until the end of the year, and con- 
trating to have half of it half-yearly is not warrantable 
bythe ſtatute? But the tourt held that is not any uſu- 
rious contra, contrary to the ſtatute, becauſe the 1007. 
is lent for a year, and the reſervation is not of more 
than what is permitted by the ſtatutes ; and the reſerving 
it half-yearly is allowable; for he does not receive any 


intereſt for more or leſs time than his money is _ 
t 


Us U 


ſ was 2djudged for the plaintiff, and affirmed in error. 


ro, C. 283, Gryſile v. Whitchott: | 
It is to be obſerved, that the loan of money for lawful 
intereſt allowed by the ſtatute, ſhall not be conſtrued to 
be within the purview of it, in reſpe& of any expeQRa- 


tions which the lender may have of a voluntary gratuity 
to be given him by the borrower, if there be no kind of 


agreement relating to it. Hawk. P. C. 248. /. 18. 
But a contra® reſerving to the lender a greater advan- 
tage than is allowed by the ſtatute, is equally within 


by way of rent for a houſe, let at a rate plainly exceed- 
ing the known value. 1d. Ibid. 


A bankrupt having borrowed a great ſum of money of 


the defendant for one quarter of a year, he was to give 
the defendant 61. for every 1001. that he borrowed ; and 
ſome ſilk being the ſecurity, he was to give him one pound 
more for every 16017. for that quarter, for the uſe of his 
warehouſe, The queſtion upon the trial was, whether 
this contraſt made between the bankrupt and the defen- 
dant is an uſurious contra? and the jury having iound 
a verdict for the defendant, ſerjeant Cheſhire moved for a 


new trial ; for he ſaid the verdi& was againſt law. Hole 


Chief Juſtice ſaid he thought it was a wrong verdict, and 
it was ordered to be moved again, ZHolt's Rep. 706. 
Lee and Blance & al v. Harriſon. 


If a ſum of money is given in conſideration of an an- 


Nnuity, though the yearly payment exceeds the rate of 


intereſt, yet it is not uſury. Thus, 

Where A. aſks to borrow of B. upon intereſt, and B. 
refuſed to lend for intereſt ; but ſaid that for an annuity or 
rent he would ; and ſo it was agreed, and a rent granted 
for twenty-three years, amounting to more than the ſta- 
tute allows for intereſt, &c. it ſeems this is not uſury 
within the ſtatute. And. 121. pl. 169, Finch's caſe. 

If A. gives 30o1. to have an annuity of 5/. aſſured to 
him for 100 years, if A. and his wife and four of his 
children ſo long ſhall live ; per cur”: This is not within 
the ſtatute of uſury. So if there had not been any condi- 
tion. But care is taken, that there be no communica- 


tion of borrowing of any money befere. Held per tot cur?. 


4 Le. 208. pl. 334. Fuller's caſe, 


So where A. on the 17th of July 1579 lent 100 /. to 


B. who thereupon granted to A. and his heirs an annui- 


ty of 201, a year, on condition that if the ſaid B, the 
grantor paid to A. at Chriſtmas 1580 the ſaid 1007. that 


then the annuity ſhould ceaſe, Adjudged,this is not with- 
in the ſtatute ; for nothing was to be paid for intereſt 


within a year and a quarter after the grant; and if the 
100 /, had been paid on the day, the annuity was to ceaſe 


without paying any thing ; ſo that it is only a plain bar- 

ain, and a conditional purchaſe of an annuity, $5 Rep. 
Burton's caſe, 

But if it had been agreed between £. and B. that not- 

withſtanding ſuch power of redemption, the 100 /, ſhould 

Tot be paid at the day, and ſo that the clauſe of redemp- 


tion was inſerted to evade the ſtatute, then this had been 


an uſurious contra@ and bargain within the ſtatute ; for 
if in truth the contra& be uſurious againſt the ſtatute, no 
colours or ſhew_ of words will ſerve, but the party: may 
ſhew it, and he ſhall not be concluded or eftopped by any 
deed in any other matter whatſoever ; for the ſtatute gives 
ayerment in ſuch caſe. 5 Rep. 69. Burton's caſe, 
Where f. for 1001. granted a rent of 20 /, for eight 
years, another of 20 l. a year for two years, if B.C, and 
D. ſhould fo long live. In replevin the defendant avow- 
ed for the rent, and the plaintiff pleaded the ſtatute of 
uſury, and ſet forth the ſtatute and a ſpecial uſurious 
contract, And in this caſe it was ſaid, that, if it had 
been laid to be upon a loan of money, then it was uſury ; 
but if it be a bargain for an annuity, it is no uſury ; but 
that this was alledged to be upon a lending. Brown!, 180. 
Cotterel v. Harrmgton. 
So where in debt upon bond, the defendant pleaded the 
Natute of uſury, and that he came to the plaintiff to bor- 
' row of him 1201. according to the rate of 10. per Cert. 
who refuſed to lend the ſame, but corruptly offered to 
deliver 120/. to him, if he would be bound to pay him 
VoL, II, M 


b-4.4 
200. fer Annum during the plaintiff's wife's and his ſon's 
lives : whereupon he enteted into the bond; Reſolved, 
that this, being an abſolute bargain; in conſideration of 
the payment of 201. per Annum during two lives and no 
longer, and no agreement to have the principal money, 
was out of the ſtatute of uſury ; but if there had been 
any proviſion for the re-payment of the principal, although 
not expreſſed within the bond, it had been an uſurious 
agreement within the ſtatute ; and judgment for the plain= 


a ; | | uff, Cre, J. 252. pl. 7. Fountain v, Grymes, 
the meaning of it, whether the whole be reſerved by way | 
of intereſt, or in part only under that name, and in part 


A. after the ſtatute 12 Car. 2. viz, 3 Fune 1 3 Car. 2. 
agreed to lend B. tool. and that for the forbearance 
thereof for the time underwritten, B. the defendant 
ſhould pay to 4 the plaintiff 1201. as follows, viz. 401. 
upon the 20th day of January and 20th of Fuly by equal 
portions annually, next after the 20th day of the then 
inſtant month Fuly, till the 1207, be paid ; which ex- 
ceeded the rate of 61, per Cent, And for. the further 
lecurity B. gave a bond of '200 1. and confefled a judg- 
ment. Twiſden J. ſaid, that the contraQ here was not 
ufurious, but is a purchaſe of an annuity fot three years, 
Sid. 182. pl. 1. Rowe v. Bellaſis. 6 Þ8 
| Tt is to be obſerved, that if the agreement of the par- 
ties be honeſt, but is made otherwiſe by the miſtake of 


a ſcrivener, yet it is not uſury. 2 fed. 307. Ballard 
v. Oddey. 


2. What kind of hazard or caſualty will bring an agree- 
ment or contract out of the flatute of uſury. 


It has been held, that if principal and intereſt be in 
hazard upon a contingency, it is no uſury, though the 
intereſt do exceed the allowed rates per Cent, And when 
there is an hazard that the plaintiff may have leſs than 
his principal, it is no uſury, Thus, | 

If 8. lend 1004. to have 1204. at the year's end upon 
caſualty, if the caſualty goes to the intereſt only, and 
not to the principal, it is uſury ; for the party is ſure to 
have the principal again, come what will ; but if the 
intereſt and principal are both in hazard, it is not then 
ulury, Per Dodderidge J. Show. 8. Martin v. Abdee. 
Cro. Far. 508, pl. 20. Roberts v. Trenayne. 

Debt upon obligation of ſixty pounds, the defendant 
pleaded the ſtatute, and ſhewed that it was agreed be= 
tween the plaintiff and defendant the 14th December, 
that the plaintiff ſhould lend the defendant 307. to be 
repaid the firſt of June following, and that the plaintiff 
ſhould have three pounds for the forbearance, if the 
plaintifF*s ſon ſhould be then living z and if he died, then 
to pay but 204. of the principal money. The court in- 
clined that it was within the ſtatute 4 uſury ; whereupon 
the plaintiff who had demurred, became nonſuit. Acer 
397+ pl. 528. Reynold v. Clayton. | 

So where A. agreed with 7.8, to give him rol. for 
the forbearance of 20 /. for a year, if B. his ſon was then 
alive. It was held by three juſtices (Glanvil Abſente) to 
be uſury, by reaſon of the corrupt agreement, and it is 
the intent makes it ſo or not. Cro, £1. 642. pl. 4.3. C. B. 
Button v. Downham, 

Likewiſe where the obligor was bound in a bond of 
2300 /, conditioned to pay 224. 10s. premium, at the end 
of the firſt three months after the date, &c; and 64. in 
the pound at the end of ſix months, as a fatther premium; 
together with the principal itſelf, in caſe the obligor be 
then living ; but if he dies within that time, then the 


trat, becauſe there was a poſlibility that the obligor 
might live ſo long ; and there is an expreſs proviſion to 


- 


have the principal apain, 3 Salk. 390. pl. 3. Aﬀaſor v. 
Abay. Comb, 125. $0 þ-+. . - 
But where the bargain is merely caſual, and the whole 


Thus, Mr. Spencer being in poſleflion ofan eftate of 50007. 
a year, and of a perſonal eſtate in goods and plate, &c, 
worth 20,0001. and owing about 20,0007. to tradeſmen, 
being about $o years of age, of a hale conſtitution, but 
impaired by irregularity, and the Dutcheſs of arlberough 
his grandmother, being then 98 and of a good conftitu- 


tion, made the defendant a propoſal, that for 5oood. 
9g E | paid 
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principal to be Joſt : This was adjudged an uſurious con- 


depends ona contingency, there the contraCtis not uſurious. 
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paid down he would engage to pay 10,0001. if he ſurvived 
the Dutcheſs, which aiter ſome deliberation was accepted 
by the defendant; and Mr. Spencer gave him a bond for 
the payment of 10,000 /. in fix months after the death of 
the Dutchets, in caſe he ſhould be then living ; the Dutch- 
els lived ſix years after and then died, giving Mr. Spen- 
<2r by her will a very conſiderable eſtate : Then Mr. 
Spencer confeiled a judgment to the defendant for 10,000 /. 
and afterwards paid him 2000/. in part of it, and then 
died, about a year and eight months after the Dutcheſs. 
A bill was brought to be relieved againſt this demand, 
upon payment of the principal ſum with legal intereſt, on 
account of its being an unconſcionable bargain, and againſt 
the publick good. Lord Chancellor called to his affiſt- 
ance Lord Chief Juſtice Lee, Lord Chief Juſtice // les, 
Sir Fohn Strange Maſter of the Rolls, and Mr. Juſtice 
Burnet ; who gave their opinions in Hil. term 1750, 
that no contract can be fraudulent within the ſtatute, 
where it is not for the furbearance. There may be many 
contraCts which this court ſets afide, though not uſurious, 
as marriage-brocage bonds, place-brocage bonds, Oc, 
but here appears no fraud or impoſition in this caſe, and 
the party himfelt has confirmed it: This was a mere 
contingency, and the whole money might have been loſt; 
it is a bargain of chance, and a mere wager, and refuſed 
the relief prayed by the plaintiffs. 5 Bac. Aby. 415. Earl 
of Che:/t:rfield and others executors of Mr. fohn Spencer, 
_ Sir Abraham Fanſſen. MS. Rep. in Chancery, 

rin, 24 Geo. 2, And ſee the caſe fully reported in 
Athyns's Rep. 3or. 4h > 

So where A. delivered to B. 1001. who by indenture 


- covenanted with A. to pay every one of A's children which 


then were and ſhould be living at 10 years end, 80 /. 
A. having then five daughters ; and for aſſurance mort- 
gaged a manor, and was bound in a ſtatute of 500 /. it 
15 not uſury, but a meer caſual bargain. But if it were 
to pay 409 /. at 10 years end, if any were living, then it 
would be a greater doubt ; or if it had been to pay 300 /. 
if any were living at one or two years end, that had been 
uſury, becauſe of the probability that one of them would 
._ continue alive for ſo ſhort a time 3 but in 10 years are 
many alterations. Cre, Eliz, 741. fl.-15, Bedingfield 
Vv. Ajbley, I 

But where . lends C. 150/, for re-payment of which 
C. leaſed a cloſe to Md. for 6o years, to begin at the end 
of two years, upon condition that if he paid the 150 /. at 
the end of the two years, the leaſe tobe void; and it was 
agreed that for the deferring and giving a day of payment 
for the two years, C. ſhould pay to MJ. 221. 105. quar- 
terly if 1, ſhould ſo long live. In purſuance of which 
agreement MA. lent the 1507. and 4. made the leaſe, and 
granted by fine to M4. the rent of 22/. 10s. to be paid 
quarterly, if 4, ſhould ſo long live. This was held to 
be 'an uſurious contract, for by intendment 4. might 
have lived about the two years, and it was an apparent 
poſſibility thatſhe ſhould receive that conſideration, where- 
by ſhe is within the ſtatute ; and alſo that the leaſe taken 
for the payment of the principal money, and not for any 
part of the uſury is within the ſtatute, becauſe it is for (c- 
curity of money lent upon intereſt, and for the ſecuring 
_ of that which the Katute intended 4. ſhould loſe, Cre, 
Fac. 507. pl. 20. Roberts v. Trenayne, 


. In what caſes ſecurities ſhall be forfeited or avoided: 
; af 1.4. and FF. was uſurious. Avor 752, fl. 1035. Ellis v. 


on account of uſury. 


Here it is to be premiſed that it is not material, whe- 
ther the payment both of the principal, and alſo of the 
uſurious intereſt be ſecured by the ſame or by different 
conveyances, but all writings whatſover, for the 
 Krengthening ſuch a contra, are void. Hawk. P. C. 

248, /. 121, 

Where a bond was made for more than legal intereſt, 
but at the payment the obligee takes only legal intereſt ; 
he ſhall not be puniſhed for the contra; but perhaps 
the bond ſhall be void. 2 Le. 39. Arg. in Van Henbeck's 
caſe. Thus, | 

Where A. borrowed of B. 80/7. and was bound in a 
| bond to pay him 9b /. at the end of the year ; per Cur. 


Us U 


the gol. was tendered, and B, did tell the ſame: 


300008 

yet if B. takes but 80/7, it is not uſury, within 5 £Eiz, 
to make a treble forfeiture ; but yet in that caſe the obli- 
gation itſe}f is void. The bond is yoid pr: ſently, and if 
he receives excefſive intereſt, he ſhall forfeit the treble 
value; per Clerk ). 4 Le. 43. p!. 117. Brown v. Tulſby, 
3 Le. 205. pl. 2b0. Body v. Taſſel. 

Where the firſt contract is not uſurious, it ſhall never 
be made ſo by matter ex po/? fadto, Per Williams J. 
Bulſtc, 17, Thus, | 

In debt upon an obligation, where the ſtatute of uſury 
was pleaded, it was ſaid by Popham, upon the evidence, 
that if a man lends 100 /. for a year, and to have 10 /. 
for the uſe of it, if the obligor pays the 10/. twenty 
days before it be due, that does not make the obligation 
void, becauſe it was not corrupt. But if upon makin 
the obligation it had been agreed, that the 10/. ſhould 
have been paid within the time, that would have been 
uſury, becauſe he had not the 100 /. for the whole year, 
when the 1o/. was to be paid within the year ; and 
verdi was given accordingly. Noy 171. Dalten's Caſe, 


Likewiſe if a man makes an uſurious contra with 
another, and gives him unlawful intereſt, and agrees to 
give him a bond for the principal, and after, by a ſubſe- 
quent agreement, gives a bond for the ſum Jent to F. $. 
to whom the lender owes ſo much, in ſatisfaftion of hig 
debt; this bond is not voidable by the ſtatute ; per 
H'lt Chief Juſtice, 7 Med. 119, The Ducen v, Sewel, 
alias Beaus, 

So if a man lend money on a legal intereſt, and after 
a ſubſequent agreement is made for more intereſt, 'which 
is uſury ; that will not avoid the firſt contraſt ; per 
Holt Chief Juſtice, Far, 119, The Ducen v, Sewel, 
alias Beaus, 

But if a ſecond bond be made after the forfeiture of a 
former, and conditioned for the receipt of intereſt ac- 
cording to the penalty of the forfeited bond, this is as 
much within the ſtatute as if it had been made before the 
forfeiture; for if ſuch a practice ſhould be allowed, no- 
thing could be more eaſy than to elude the ſtatute; and 
though the whole penalty be due in ſtrictneſs to the obligee, 
yet the true principal debt is in conſcience no greater after 
the' forfeiture of the bond, than it was before. Haw, 
P. C. 248. /. 23. | 

A bond made to ſecure a juſt debt payable with in- 
tereſt, ſhall not be avoided by reaſon of a corrupt agree- 
ment between the obligors, to which the obligee was no 
way privy : As where F. being indebted to B. in 100 7, 
agrees to give him 3o/. for the forbearance of that 1600/7. 
for a year, and gives him a bond for 601, for payment 
of the 301. and for the payment of the x00/, enters in- 
to a bond of 200/. together with B, for the payment of 
a true debt of 100!, due from B. toC., Hawk. P.C. 
240, /þ-- 11. x | 

So where HF. was indebted in 1007. to A. upon an 
uſurious contract on a bond, and A. being indebted to 
E. transferred the debt to E. and 1, became bound for 
the ſame uſurious debt to E, whoſe debt was juſt, 
and he ignorant of the uſury. It was adjudged upon 
oreat deliberation, that the obligation by 7. to E. was 
not avoidable for the uſurious contract made between JF. 
and A. becauſe it was given to E. for a true debt, and he 
knew nothing of the uſury, though the ground between 


IL arnes. ; 

Likewiſe an aſſurance made in purſuance of a fair 
agreement for ſuch intereſt ag is allowed by the ſtatute, 
ſhall not be avoided by the fault of the ſcrivener who 
draws it up in ſuch a manner as to bring it within the 
expreſs letter of = ſtatute : As where the parties agree, 
that 5 /. ſhall be paid for the loan of 1007. for one year; 
and the ſcrivener in drawing the bond for it, doth, with- 
out the knowledge of the parties, who are illiterate per- 
ſons, make the 51. payable at the end of half a year: or 
where on a loan of 1007. agreed to be paid with com- 
mon intereſt, a mortgage is made for the 1007. with a 
| proviſo, that it ſhall be void on payment of 105 /. at the 


'end-of one year, without any covenant for the nong- 


U:8:U 


gor to take the profits, till default be made of payment, 


ſo that in ſtriftneſs the mortgagee is intitled both to 
intereſt and profits. Hawk, P. C. 247. ſc 17. 


It is io be obſerved, that a fine levied, or judgment : 


ſuffered, in puriuvance of an uſurious contratt, may be 
avoided by an averment of the corrupt agreement, as 
well as any common ſpecialty, or parol contract, And 
in an afſſumplit ii it appear, either upon evidence, or 
from the plaintiff's own expreſs ſhewing in his de- 
claration, that the contract was uſurious, he cannot 
recover. But a ſpecialty cannot be avoided by ufury 
appearing on evidence, or on the face of the condition, 
but it muſt be pleaded, Hawk. P. C. 248. /. 20. 

So it a judgment be given upon an uſurivus contract, 
and it is pai of the agreement to have a judgment, yet 
the defendant may avoid ſuch judgment by audita quere- 
la, or by ſcire' factas, brought on the ſame. Yin, Abr. 
tit. Uſury 304. - | 

Where 4. mortgaged to B, on an uſurious contract for 
1007. and before the day of payment B. is ouſted by C. 
and B, brings a&ion againſt C. C. cannot plead the 
ſtatute of ufury; for he has no title; the eſtate being 
void againſt the mortgagor er Periam. Le. 307. pl. 
427. Carter v, Claycile, 

But where A. lent B. 451. on a pledge of jewels, and 
it was agreed to pay 9/. for it for a year ; afterwards B, 
gave a bond for the iame money ; per Holt at nift prius, 
it is a queſtion if the bond be yoid or not. Far; 119. 
The queen v. Sewet alias Beaus. 


4. In what caſes forfetture of treble value ſhall be incur- 
red on account of uſury, 


Though the receipt of higher intereſt than is allowed 
by the ſtatute, by virtue of an agreement ſubſequent to 
the firſt contraQ, does nnt avoid an aflurance fairly mad«. 
and. agreeable to the ſtatute, yet it ſubjects the party 
to the forfeiture of treble value, Hawk. P. C. 247. 

- I2. 

F But the receipt of intercſt before the time when it is 
in ſtritneſs due, being voluntarily paid by the debtor for 
the greater convenience of the creditor, or for any othei 
ſuch like conſideration, without any manner of corrupt 
practice, or any previous agreement of this kind at the 
making of the firſt contract, does not make the party 
liable to the forfeiture of the treble value. Hawk, P. C. 
247. {. 14-+ _ 

o 14 ation upon the ſtatute 12 Car, 2. c. 13. fet 
forth, that the defendant, 16 November 20 Car. 2. lent 
I. S. 201. till June next following, and that afterwards 
(viz.) ad finem termini predid he took of the ſaid [. S. 
corrupte & extorſive 305. for the loan thereof, which 1s 
more than the ſtatute allows, The jury found againſt 
the defendant. And it was moved, that this corrupt 
agreement ought to be within the ſtatute at the making 

'the contra&t, and not at the end of the term, as laid in 
the information. \Twiſden took a difference upon the two 
clauſes in the ſtatute, that if the lender contracts for 
more, ſo that the ' agreement is corrupt at the time of 
the loan, all the aſſurance is void ; but if he contracts 
for no more than the ſtatute. allows, but will afterwards 
take more, . the aſfurance ſhall not be avoided, but the 
party ſhall forfeit the treble value. , But judgment was 
ſtayed till the other fide moved, becauſe the court would 
adviſe. Raym. 196. The King v. Allen, © 
Indebt upon band the defendant pleaded, that after the 
making the bond the defendant corruptive recepit ſo much, 
iz, more than the ſtatute allows, and that therefore the 
| bond was void. But, adjudged upon demurrer, that the 
plea. is not good; for the , bond here was not-for the 
' payment of the money (upon: or for uſury) as the: words 
of the ſtatute are; but for any thing appearing to the 
- contrary, it was for payment of a juſt debt, and ſo the 
bond was good when made, and therefore an uſurious 
contract after cannot make it void ; but it is a forfeiture 
of the treble value by the latter clauſe of the ſtatute. 
Saund. 294. Foerral v. Shaen, 3 Salk, 390. þl. 4. S. 


P. accordingly. 


St 


W. AF 
| A. (when money was at 8/, per. Cent.) lends money 
and takes bond for the ſame, and then the ſtatute 12 Car; 
2. is made, and he will continue the intereſt on that 
bond, the bond ſhall not-be avoided by ſuch acceptance of 
intereſt, but the/party ſhall forfeit the treble value by the 
ſtatute per Twiſden Juſtice. Raym. 197. 
So in debt on an obligation conditioned to pay on 4 
certain day ; the defendant pleaded the ſtatute 12 Car. 2. 
c- 13. and faid that the contrat was uſurious ; but per 


receive intereſt according to the penalty, which was dou<- 
ble the priacipal, it doth not void the obligation that was 
good at firit, but only ſubje&ts the taker to other penal-= 
ties ; and judgment for the plaintiff, 7. 3 Keb, 142. pl. 
13.. Radly v. Manning. For more learning on this ſub- 
Jeet, fer 5 Bac. Abr. and 22 Vin. Abr. tit. Utury, 
Utas, /ava, is the eighth-day following any term 
or teaſt, as the utas of St. Michal, the utas of St. Hil- 
lary, the utas of St. Fohn Baptiſt, &c, as you may read 
51 Hen. 3: concerning genera] days in the bench; and 
any day between the feaſt and the oave, -is ſaid to be 


writs, as appears by that ſtatute, Mt the utas of the Holy 
Trinity, Preamble to the Nlatute 43 E. 3. 


uſe and occupation; houſho!ld ſtuff. Cowell, edit, 
of bY. | | 

Utfangthek, ( Fur extra captus, ſcilicet, extra dominum, 
vel juriſ..ctionem,) Is an ancient privilege or royalty 
granted to a lord of a manor, by the King, which gives 
him power to puniſh a thief dwelling out of his liberty, 
and committing theft without the ſame, if he be taken 
within his fee. Brafon, lib. 2, trad. 2. cap. 35. lays 
thus, uttangthef azcitur extraneus latro, veniens altunde dg 


bet libertates, dee Mutfangthef. _ 

Utrlangato capiendo quando utlagatur in uno comf- 
tatu & polſtea fugit in alium, I> a writ, the nature 
» hereof is ſufficiently exprefled by the name. See Reg, 
Orig. fol 133+ 


extra /cgum, Fleta, lib. 1. cap. 47. See Dutlaw, 
Utlary or Utlaway (Utiagar ia, vel utlagatio, ) vec Mut: 
awy., | 2 | 

Uilepe, (Sax.) Siguifies an eſcape of a feloh out of 
prif-.n., Feta, ib, 1.0.47, | 

Utrum, See Afize de utrum, 

Utter-barriſters, «rs conſuiti, Are ſuch, who for 
their long ſtudy, and great induſtry beſtowed upon the 
knowledge of the Common law, are called from their 
contemplation to praCtice, and in the face of the world 
to take upon them the proteCtion and defence of clients. 
Theſe in other countries are called licentiati in jure, 


- 


Cowel edit, 1727. See Batriſter, 
Uultiva, A wound. in the face. 7. 7b. | 
Uultus de Luca, The image of our crucified ſaviour 

kept at Lucca in tae church of Holy Croſs. Eadmerus, 

lib, 1 & 2, tells us, That F/lliam the conqueror often 

[wore per ſanftum vultum de Lucca, vis. pag. 16, 19, 47, 

5l, 54. And Malmſbury writes the ſame thing, /ib. 4, 

þ. 121 & 124, and ib, 3 & 3, De ge/tis Pont. Angl. pag, 

217, 277- | 


conſtituted a triumvirate of officers with naval 
power, whom the patent 22 Edw, 4. membr, 2. ſtiles 
Cuftodes, conduftores and Waftores ; and theſe were chi 
to guard our filkermen on the coaſt of Norfolk and ry: - 
FX | vin, 


Cur. the contract being made after the bond forfeited to 


within the utas, The uſe of this is in the return of. 


Utenſil, (Fr. Uter/i/,) Any thing neceſſary for our 


terra aliena, & qui captus fuit in terra ipſius qui tales ha- © 


Ltlagh, ( Uthlagus,) An outlaw, ſignifies Bannituz 


71 FTDRS, (Waftores,) Edward the fourth | 
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7/5, We fiill retain the word. to waſt over, that is, 
to conduct or convey over fea, Cowel edit, 1727, 
- Wage, (Yadrare, from the F rench gager, dare pignus, ) 


Signifies the giving ſecurity for the performance of any 
thing ; as wage deliverance, Which ſee in gage, to wage 
law. Co. Lit. 294. | | 

Wager of law, Is a particular mode of proceeding, 
whereby in an action of debt brought upon a fimple con- 
tract between the parties, without deed or record, the 
defendant may diſcharge himſelf by ſwearing in court mm 
the preſence of compurgators, that he oweth the _ 
tif nothing in manner and form as he hath declared. 
And this waging his law, is ſometimes called making his 
law. 5 Bac. Abr. 428. | 

The reaſon, wherefore in an aQtion of debt upon a 
ſimple contrat the defendant may wage his law, 1s 
for that the defendant may fatisfſy the party in ſecret, or 
before witneſſes, and all the witneſſes may die, ſo the 
law doth allow him to wage his Jaw for his diſcharge; 
and this is peculiar to the law of England, and no mil- 
chief iſſueth hereupon; for the plaintiff may take a bill 
or bond for his money; or if it be a ſimple contra&t, he 
may bring his action upon his caſe upon his agreement or 
promiſe, which every contra&t executory implieth, and 
then the defendant cannot wage his law. 2 inſt. 45. 

It hath been ſaid however, that the only true reaſon 
of wager of law, is the inconfiderableneſs of the ground 
of the plaintiff's demand, and it ſufficeth that the nature 
of the defendant's diſcharge be of equal validity with the 
grounds of the plaintiff's charge. Per Hatfel Juſtice, 12 
Med. 670. The city of London v. Wood. 

Originally it was not only a privilege of the defendant 
to diſcharge himſelf, but one which the plaintiff had 
when he had no witneſs of his debt, to put the defendant 
under a neceflity of giving him his oath to diſcharge 
himſelf; ſo it was a Kind of equity in law, that the 
plaintiff might put him to take his oath that he owed no- 
thing to him, or confeſs the debt, rather than the plain- 
tiff ſhould loſe his debt, in caſes where he had no wit- 
nefles of it at all, or had ſome who were then dead. Per 


Helt, Chief Juſtice. 12 ed. 678, The city of London 


Po—_ ood. 


The olaintiff's bare affirmance was formerly ſufficient 
to put the defendant to wage his law; but it is provided 
by Magna Charta, that * No bailiff ſhall put any man to 
his law, nor to an oath, upon bare ſaying without wit- 
neſſes brought in.” Before this, as has been premiſed, the 
plaintiff, on his declaration upon bare affirmance, might 
make the defendant ſwear there was nothing due. At 
this day, if the plaintiff produce witneſſes to prove his 
demand, the court may put the defendant to wage his 
law; and in ſuch caſe the defendant is not at Jiberty to 
croſs examine, no more than where the plaintiff in a 
prohibition produces witneſſes to prove his fuggeſtion. 2 
Salk. 683. Mod v, The Mayor of London. 

The manner of waging of law is thus : He that is to 
do it, muſt bring ſix compurgators with him into court, 


and ſtand at the end of the bar towards the right hand of | 4 


the Chief Juſtice; and the Secondary aſks him, whether 
he will wage his law. If he anſwers that he will, he lays 
His right hand on the book, then the Judges admoniſh 
him and his compurgators to be adviſed, and: tel] them 
the danger of taking a falſe oath; and if they ſtill per- 
fiſt, the Secondary ſays, and he that wageth his law re- 
peats after him: Tn this ye Juſtices, "That 1 4. B. do 


' Not owe to C, D. the ſum, - &c, nor any penny thereof 


in manner and form as the ſaid C. D. hath declared 
againſt me: So help me God. The compurgators then 
ſcverally make oath that they believe he ſwears truly. 
But before the defendant takes the oath the plaintiff is 
called by the cryer thrice; and if he do not appear he 
becomes nonſuitedz and then the defendantgoes quit with- 
out raking his oath z and if he appear, and the defendant 
ſwears that he owes the plaintiff nothing, and the com- 
. purgators do give it upon oath that they believe he ſwears 
EXrue, the plaintiff is barred for ever; for when a perſon 
Has waged his law, it is as much as if a verdiCt had paſſed 
againſt the plaintiff : If the plaintiff do not appear to hear 
the defendant perform his law, fo that he is in nons 
x 


0 | 
W'A'I 
ſuit; he is not barred, but may bring a new aQ;... 
2 Lil. Abr.&24. Day given for gia he law is Bom "ny 
tory. Per three Juſtices againſt one. 3 Bulf, 316, F 

W here the defendant wages his law i/anter, that is, 
the fame term without day given over, the plaintiff 
need not be called ; conſequently cannot be nonſuited 
Thus, | : 

In debt by aſfignees of commiſſioners of bankrupts 
Defendant came in and waged his law m/tanter, and it 
was debated if the plaintiff might be nonſuited; and at 
length it was agreed, in as much as the defendant came 
in/lanter, that the plaintiff cannot be nonſuited ; for 
which reaſon the plaintiff was not called, but the defen- 
dant waged his law; and fo the plaintiff was barred 
Sid. 366. Buckeridge v. Brown. | 
| But in debt, where the defendant tendered to make law 
immediately that he owed nothing, &c. becauſe the plaintiff 
appeared in court, it was awarded that the defendant 
ſhould make his law; and this was the folly of the plain- 
tiff; for he might have imparled to the law, and then at 
the day he might have been nonſuited ; but Brooke makes a 
guerre, if ” ole nonſuited at another yr in the 

ame term. Br, ager, pl. 85, cites 6 $6 
Iraly th, ele i EC IEA 

Wager of law ſhall not be required without witneſles 
MH, C. 9g H. 3. c. 28. | _ 
For the plaintiff /e nihil recepiſſe, Ec, St, Wall. 
ls” - 

Shall be admitted in Londen notwithſtanding the plain- 
tiff's papers, 3$ Ed, 3. c. 5. Food an 

Granted in treſpaſs committed by compulſion in an in- 
ſurreftion, 6 R. 2. ff. 2. c. 5. 

Where the plaintiff ſuggeſts an account taken, the Juſ- 
tices may take him or his attorney, and admit the de- 
fendant to his law, 5 H. 4. c. 8. | 

Trials in F/ales to be by wager of law or verdi&t of 
ſix men, 34 & 35 H. 8. c. 26. /. 74. See 5 Bac. Abr. 
tit. YYager of law, and 15 Vin Abr. þ, 58. 

Wagers. By ſtatute 7 Ann c. 17, All wagers laid 
upon a contingency relating to the late war with France, 
and all fecurities, &c, therefore were declared to be void; 
and perſons concerned to forfeit double the ſum laid. * 

Wages, Is what is agreed upon by a maſter to be 
paid to a ſervant, or any other perſon which he hires to 
do buſineſs for him. 2 Lill. fbr. 6779, The wages of 
fervants, labourers, &c, is to be afleſſed by Juſtices. 
5 El. c. 4.1 Jac. 1. cap. 6. And juſtices of peace may 
order payment of wages for huſbandry, &c. but not ia 
other cafes. od. Ca. 204, 205. Theſtatute of labour- 
ers extends to covenant ſervants in huſbandry ; though 
an order of juſtices was quaſhed in B, R. becauſe made 
upon the ſfervant's oath, without other evidence. 2 Ld. 
Raym. 1305. See ſervants. Wages of ſeamen, wide tat. 
4 & 5 Ann, 1 Geo. 1. cap. 25. For the better adjuſting 
and more eaſy recovery of the wages of certain ſervants, 
ſee ſtat. 20. Geo. 2. c. 19. 27 Geo, 2.'cap, 7. See Lf: 
bourtts, MWatutfatturers, Servants, and 22 Yn. Abr. 


w — and Wayggoners. See Carts, High: 
| aifs (from the Sax. Wafian, Fr. Ch guarue 
Lat. Bona aviata) Are DA ren Nog of and 


' waved, or left by the felon, on his being purſued, for 
fear of being apprehended ; which are forfeited to the 


King or lord of the: manor. Kitch. 81. If a felon in 
purſuit waves the goods, or having them in his cuſtody, 
and thinking that purſuit was made, for his own eaſe 


and more ſpeedy flight, flies away and leaves the goods 


behind him ; then the King's officer or the bailiff of the 


lord of the manor, within whoſe juriſdiction they are left, 
| who hath the franchiſe of waif, may ſeize the goods' to 
the King's or tord's uſe and keep them ; except the owner 


makes freſh purſuit after the felon, and ſue an appeal of 


robbery within a year and a day, or giveevidence againſt 
him whereby he is attainted, We, Tn which cal” the 


owner fhall have reftitution of his goods fo ftolen and 
waved, 21 Hl, B. cap. 11. 5 Rep; 1og. Goods waved 
by a felon, in his flight from thoſe who purſue him, ſhall 


be forfeited ; And though waif is generally ſpoken of 
E | goods 


W A L 

 govdy ftolen; yet if a man be purſued with hue and cr 
as 2 felon,. and he flies and leaves his own goods, theſe 
will be forfeited as goods ſtolen ; but they are properly 
fugitive's goods, and not forfeited till it be found before 
the corner, or otherwiſe of record, that he fled for the 
 - felony. 2 Hawk. 450. 5 Rep. The law makes a for- 
feiture of goods waved, as a puniſhment to the owner of 
the goods, for not bringing the felon to juſtice : But if 
the thief had not the goods in his poſſeſſion/vwheri he fled, 
there is no- forfeiture : If a felon ſteals goods and hides 
them, atid afterwards flies, theſe goods arenot forfeited : 
ſo where he leaves ſtolen goods any where, with an in- 
tent to fetch rhem at another time, they are not waved ; 
and in theſe cafes the owner may take his goods where 
he finds them, without freſh ſuit, &c. Cro. 'Eliz. 694. 
.6 Rep. x09. Moor. 785. Waits and ſtrays are ſaid to be 


mnullius in bonisz and therefore they belong to the lord of 
the franchiſe where found. Britton, tap. 17. We read of | 
Placita corone and waif, in the manor of Upton, &c. in 


Com. Salop. See 22 Vin, Abr. 408—410, 


Wain, (plau/trum) A cart, wagggon, or plough to 


till land. 


Wainable, i. e. That may be ploughed, or manu- 


red, land tillable. Chart. fine dat”. 


; | 
Wainage, {wwainagium) according to Sir Edw, Coke, 


ſignifies the contenement of a villain ; or the furniture of 
his cart or Wain. 2 [n/t. 28. And the villain of any 
other, if he fall into our mercy, ſhall be ametced ſaving 
bis wainage. Magna Chatta, cap. 14. Wainage has been 
alſo uſed for tillage. Adm. Ang. tom. 2. Þ4. 612, See 
we 1 (waiviare) In the general ſignification, is to 
forſake, but is ſpecially applied to a woman, whv for any 
crime for which a man may be outlawed, is termed 
waived. Reg. Orig. 132. -- SE | 

Waiver, ſignifies the paſſing by of a thing, or a refu- 
fal to accept it ; ſometimes it is applied to aa eftare, or 
ſomething conveyed to a man, and ſometimes. to plea, 
&c. And a waiver or diſagreement as to goods aid chat- 
tels, in caſe of a gift will be effetual. Latr. ſo#. 710, 
If a jointure of lands be: made to a woman after mar- 


riage, ſhe may waive this after her huſband's death. 3| 


Rep. 27. And an infant, 'or if he die, his heir may by 
waiver avoid an <cſtate made to him during his minority. 
1 Inf, 23, 348. But where a particular eſtate is given 
with a remainder over, there regularly. he that hath it 
may not waive it, to the damage of him in remainder : 
Though-it is otherwiſe where one hath a reverſion ; for 
that ſhall not be hurt by ſuch waiver. 4 Shep. Abr. 192. 
After ſpecial iſſue joined in an aCtion, the parties cannot 
waive it, without motion of court. 1 Kb. 225. Afign- 
ment of error by attorney on an outlawry, ordered to be 
waived, and the party to alſign in perſon, after demurrer 
for this cauſe, See 2 Kb. 15. : 

* Wake, The eve feaſt of the dedication of churches ; 
which in many country places, is obſerved with feaſting 
and rural diverſions, &c. Paroch. Antiq. 609. 

- Wakematy, (Po watchman) the chief magiſtrate 
of the town of Rippon in Yorkfhire, is ſo called. Camd. 


, (Walla) is part of England on the weſt ſide, | 


formerly divided into three provinces, north Wales, fouth 
Wales, and weſt Wales, and inhabited by the offspring of 
the ancient Britons chaſed thither by the Saxons, called in 
' to aflift them againſt the Pi#s and Scots. Lamb. Stat. 
Waillie, 12 Ed, 1. England and Wales were otiginally 
but one nation, and fo they continued till the time of the 
Roman conqueſt : But when the Romans came,'thoſe Bri- 
zons who would not ſubmit to their yoke, betook them- 


ſelves to the mountains of JYales, from whence they came 
again ſoon after the Romans were drove away by their dif- | 


ſenſlons here : Aﬀer this came the Saxons and gave them 
ahother diſturbance, and then the kingdom was divided 
into an heptarchy z and then alſo began the Welth to be 
diſtinguiſhed from the Enghfþ: Yet it is obſervable, that 


though Hales had princes of their own, the King of Eng-' 
land had ſuperiotity over them, for to him they paid ho- | 


niage, Camd, 67, 2 Med. 11, 
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The King is wigs lord, and ſhall dd right in des 


fault of the lords, St. e/im. 1. 3 Ed. c. 15 
Voieas wy ay St. Hall, F. Ed. eg | "; 
irection for execution of th \ 
Ge, in Wales, St. Wall. 12 E4. oe come DW 
y be intendent to:th ices of. | 
m_— 8 cocoon there, 5s FI VOIW To 
e lords of themarches ſhall be atti thecro 
of F- Swns 28 Ed. 3.2, + Aemr_a F 
el/pmen diſabled from purchaſing lands in the 
ngh/h counties, 2 #. 4. c. 12, and 4 ately for 
their good behaviour, bed | IT + he 


upon requeſt, reptiſals. to be made, 2 H. 4. c. 16. 
| No Engliman to be convicted at the ſuit of a Welhman 
in Yates but by an Engliſh jury, 2 7. 4. c. 19. 4 H. 
* Abnfleedr nd'ragni 
and vagabonds in Hales, 4 H, 4. c. 27. 

ye not to go armed, 4 #, Net % 8, 
ce bee 4. 

ViRtual and armour ſhall not be carried 'into Wates, 
4 Hd. 4: c. 30. 

HWelhmen not to be officers in Wakes, 4 H. 4. c. 32. 

For felonies in ſouth ales, the countries where the 
felons were born ſhall make fatisfation, uhleſs they ap- 
prehend them, 9g ZH. 4. c. 4. | 

Felons in J/ales ſhall anſwer to indiftments where they 
are taken, and not diſclaim the ſeigniory, 9' H. 4. c. 4. 

The lords in JFales ſhall be commanded to take and 
execute thoſe that are outlawed for felonies int Enyland, 
RAS KELLS : 

aking £ngh/hmenor their goodsand carrying them in 

Wales made treaſon, 2 H, Ba J. 27 MG. 4+ Ex- 
tended to the dutchy of Lancafter, 28 ZH. 6. c. 4. 
Penalty of importing goods into 7Yalet, and then into 
England, without paying cuſtom 20, H. 6. c 4. + 


Ig ſhall be purſued with hue and cry, 23 ZH; 
5 Co. he A 
Grants of fairs, and licences to bake and brew in north 
; Wales, repealed, 25 H. 6. - BEES 

For the ftrit cuſtody of jurors in Wales, 26 H. 8, 
Co ho . By ; 

The penalty of ferrymen tranſporting offenders 
the Severn, 26 H. 8, 24. : <t=b-4 ES 
| Felonies committed in Zales ſhall be tried in the next 
FI county, 26 .8. c. 6. 34 & 35 H.8.c. 26, 

« 85. $43 =E.091 : | | | 
| Reftritions of the government of the lords marchers, 
26 H.8.c. 6. /. 2, 2.0 eg * 

F Welſhmen not to bring arms to court, a6 H, 8. c. 6; 

4 T 
Batteries committed by JFe//bmen in \ Glouceſter ſpire, 
Herefordſhire, and Salep, puniſhed by a year's impriſon- 
ment, 26 H. 8. c. 11. | 

DireRions for the ordering of clerks convitt in JYales, 
26 H. 8. c. 12. 

For the appointing of juſtices of peace in Yates and 
Cheſter, 27 H. 8. c. 4. | 


27 H.8.c.5. 0p 
ExaQtions in the foreſts in Yates prohibited, 27 H. 8, 


C7. | 
 Wilfhmen mightenjoy eſtates transferred tothem by the 
ſtatute of uſes, 27 H. 8. c. 10.6 18, - ' © 


of Wales, 27 H. 8. c. 26. 34 & 35 H. 8.c. 26. /. 91. 
The lordſhips marchers divided into counties, 27 H, 8, 
c. 26, [. 3, &c., 28 H. 8.c. 3. 33 H.8.c. 13. | 
The _— of Monmouth diſlevered from Wales, 27 
H. 8. c. 26. }. 4+ WT | 7 
A preſident and council eſtabliſhed in 7Fale like thoſe 
in the North, 32 #. 8. ce. 50. 34 & 35 H. 8. c. 26. 
ſc 4. taken away, 1, & M.c..295. q& 10. 3. 
eG HED CSV Rs: 4 e193: 

The counties of Yah aſcertained, 34 & y5 42.8, c.26. 
21 Fac. 1. c, 10. Det: 2/thh 


Fx 


If the /+4þ do not reſtore diftteſſes taken in England 


Weifhmen outlawed for felotly or treaſon, and flying to | 


Appointment of juſtices of peace in Zales and Chejter, 


The laws and liberties of England granted to'the people 
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Ww A L 
The conſtitution of the courts of juſtice in Wales, 34 
& £%) H. 8, C, 26. : x 
Suſpected perſons where to give bail, 34 & 35 H. 8. 
C. 26. /. 81, : i 
What members of parliament ſhall be ſent for the 
ſhires and boroughs in Wales, 34 & 35 H.8. c. 26. /. 
| þ (+ ; | 6/4 . 
Execution of judgment in inferior courts ſhall not be 
ſtayed by writ of falſe judgment, 34 & 35 4, B.c. 26. 
. II4. £&. : B44 
Their eleion and the payment of their wages, 35 
H.8. c. 11. | 
The courts of J/:fmin/ter, may award proceſs of out- 
lawry into JYales and Chefter,, x Ed. 6. c. 10. (22 
The ſheriffs of Wales and Cheſter ſhall appoint depu- 
ties in-the King's Bench and Comman Pleas, 1 £4. 6. 
Co 10. /. 3. 


Tithe of marriage goods in ales taken away, 2 & 3| 


E4.6. c. 13. ſe 16. ; LN 
The liberties of the Lords marchers confirmed,.'2.& 2 
P oy, & 7755 | EL £60 | WY 
The ſtatutes of tales de circumſtantibus extended to: 
Wales and the counties palatine, 5 El. c. 25.  _. 
Dire&ions for returning iflues upon jurors in Hales, 
5 El. c- 25. fe 3. 
The bible and common, 
TPelch, 5 El, c. 28. | to | 
Offences committed in ertoneth/hire not to be tried in 
Angleſea, 8 El. c. 20. 72) hs 
The crown authorized to appoint two or more 
Juſtices of aſfſize in the ſeveral counties in Zales, 18 £!. 
p Sas G4 


| ; = 
prayer to be tranſlated into 


For the 
EL e-Qec-53 \ oe angz | 
. + The King's power of changing the laws in Jales re- 
pealed, 21 Fac. 1. c. 10. | 
. The: common prayer in lh and in Englih to be 
kept in the churches in ales, 13 & 14 Car, 2. c. 4. 
: 27» | | 
/ Le of 'preſident' and council in the marches of 
Wales taken away, 1 W. & M. i. 1. c.27. /. 2. 
_ The manner of appointing ſheriffs in Wales, 1 W. 
& M., c. 27. f. 3. 3 Geo. I. C. 15.1. 20 & 22. 
Errors in pleas perſonal to be redreſſed in the ſame 
manner as in pleas real, 1 1, & MM. c. 27. /. 4. 
The King may appoint any number of juſtices of peace 
in Wales, 5 W. & M. c. 4. | 
Inhabitants of ales impowered to bequeath their per- 
ſonal eſtates, 7 & 8 W. 3. c. 38. : 
The ſtatute 22 & 23 Car.,a. c. 9. /. 1 
to 7Pales, and the counties palatine, 11 


inrolment of fines and recoveries:in Wales, 27 


30. Extended 
12-W.' 3. 


g Sheriff in' J/ales and the counties palatine ſhall not 
hold to bail on proceſs from af aan unleſs the debt 
be ſworn to be 201. 11 & 12. 3. c. 9. f. 2. | 
Judgment ſigned in the courts of great ſeſſions to be 
docketed, 8 Gez. I. c. 25. /. 6. | $2 
And to be gocd againſt purchaſers only from the time 
they are ſigned, 16id. ; | 
In perſonal ations under 10/. in the courts of great 
ſeſſions, the defendant to be ſerved with the copy of the 
writ, and if he does not appear, the plaintiff may enter 
his appearance, 6 Geo. 2. c. 14+ : 
Wales and Berwick included in England in aQts of par- 
liament, 20 Geo. 2. c. 42.f. 3 _. ; 
Murders and felonies in any part of Zales may be 
tried in the next Engl county,. Strqgn. 553 
Certicrari lies to Wales on indictments for miſdemean- 
ors, Sram 20-7 int ond ASE NE; 
Habeas Corpus granted of courſe, to remove a priſoner 
from Wales to an Engliſh county, Stran. 945. _ _ 
' Prohibition to the great ſeſſipn, to ſtay a ſuit on a ſub- 
na ſerved out of the juriſdiftion, Stran. 630. See 22 
Vin, Abr. 412, 410. Mb pe © WO POS 9h 
aleninis, The learned Spelman ſays, ſignifies Wal- 
liz pars : But by others it is- interpreted parentela hami- 
nis interfeti; the ſame with Yaleſheria. 
WWaliſcus, 
officer. Leg. 


6: e. ſervus) A ſervant, or any miniſterial 
Ng, C: 34 | | 
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Walkers, Are foreſters within a certain ſpace of 
ground, affigned to their care in foreſts, &c. Crompe. ju- 
riſd. 145. 7 2.08] ? #3 

Wall, Sea-wall, A bank of earth. See Water: 
gage. a | FD 24G 
Wallingham, The .demeſne lands in Walſmgham 
may be let by copy, and ſhall be copyholds. 35 A. 8. 


Co 1Þ : 

Uialtbam blacks, In the reign of. Geo, 1, there 
ſprung up a ſet of deſparate villains called Jalthan black} 
. headed by one whom they ftiled K. Fobn ; who blacking 
their faces, and ufing other diſguiles, robbed foreſts, 
'parks, and warrens, deſtroyed cattle, levied money on 
their neighbours, by threats and menaces to fire theic 
. houſes, and committed divers other violences; but th 
were ſuppreſſed, and declared felons, by ſtat. 9 Ges, x, 
.cap. 22. See Black ad. note N 

Wang, (Sax.) We uſefor the cheek,. or jaw wherein 
the teeth are ſet: Hence Chaucer called the cheek-teeth or 
grinders, wangs or wang-teeth, which is recarded in this 
old way of ſealing writings : | 


And in witneſs that this is ſooth, 
I bite the wax with my wang- tooth, 


Wanga, An iron inſtrument with teeth. Conſuctud, 
dom. de Farend. MS. 18. Eo 50-09 
Wanlaſs, or driving the wanlaſs, is to drive deer to 
a ſtand, that the lord. may have a ſhoot; which is 
one of our ancient cuſtomary tenures of lands. Blount's 
Ten. 140. 2 It 
Wapentake, (from the Sax. weapen, i. e, armatura 
and tac, tactus) Is all one with what we call-a hundred; 
ſpecially uſed in the. north countries beyond the river 
Trent, Braft. lib. 3. Lamb. The words ſeem to be of 
Daniſh original, and to be ſo called for this reaſon ; 
when firſt the kingdom, or part thereof, was divided in- 
to wapentakes, he who was the chief of the wapentake or 
hundred, and whom we now call a high conſtable, as ſoon 
as he entered upon his office, appeared in the field on a 
certain day on horſe-back, with a pike in his hand, and 
all the chief men of the hundred met him there with 
their lances, and, touched his pike ; which was a fign 
that they were firmly united to each other, by the touch- 
ing their weapons, Hoveden, Fleta, Ib, 2. But Sir 
Thomas Smith ſays, that antiently muſters were made of 
the armour and weapons of the ſeveral inhabitants of 
every wapentake ; and from thoſe that could not find 


ſufficient pledges for their good abearing, their weapons 


were taken away, and given to others; from whence he 
derives this word, Rep. Angl. lib. 2. cap. 16. Camb, 
Brit. 159. 2 nfl. 99. Stat. 3 H. 5. cap. 2.9 H, 6, 
cap, 10. 15 H. 6, cap. 7. WPapentak hac eft quietancia at. 
fſeftis & hundredis quod dicitur Wapentake, MS. in Bibl.. 
Cotton, ED | | | 
Wapping, An act was made for the partition of Wap 
ping Marſh. Stat. 25 H. 8. cap. 9. And perſons ſhelter-. 
ing themſelves from debts, and obſtrufting the execution 
of writs in Japping, Stepney, &c. to be guilty of felony , 
by 11 Geo. I. cap. 22. " | 
War, (Bellam) A fighting between two Kings, 
Princes of parties, in vindication of their juſt rights; al- _ 
ſo the ſtate of war, or all the time it laſts, By our law, 
when the courts of juſtice are open, ſo that the King's 
Judges diſtribute juſtice to all, and prote&t men from 
wrong and. violence, it is ſaid to be a time of peace: 
But when by invaſion, rebellion, &c. the peaceable courſe 
of juſtice is ſtopt, then it is adjudged to be a time of 
war: And this ſhall be tried'by records and judges, whe-_ 
ther juſtice at ſuch a time had her equal courſe of pro- 
ceeding or no ? for time of war gives privilege to them 
that are in war, and all others within the kingdom, x 
Inſt. 249. . - © x: 
' Merchants in time of war ſhall be ſafe, if ours are ſafe 
in the enemies country, 4. C. 9 H. 3. c. 30. | 
None ſhall be charged to arm themſelves, otherwiſe. 
than as uſual ; nor to go out of their county, except in. 


oy of ſudden neceſlity, 1 Ed. 3. 2. 2.c. 5, 4 H, 4+ 
(6, 13. 


W2 ges 
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Wages ſhall be allowed to the conduors of ſoldiers, 


3 £4, 3. ff. 2. Go To C - i | = 
None ſhall be bound by writing to come to the King 
with arms, 1 Ed. 3. ft. 2. c. 15. | | 

Soldiers ſhall have wages from the day that they vo! 
out of their counties, 18 Ed. 3. c. 7.: 4 H. 4. c 13. 

Covenants of perſons retained in the King's ſervice 

to be ſent into the Exchequer, 5 R. 2. ft, 1. c. 11... 
| .. The duty of thoſe who have Jands or penſions for 
military ſervice, 4 H. 4. c. 13. and officers, 11 H. 7. 
.C, 81. 19 H. 7+ C. I. | F 

The cuſtody of caſtles, &c. taken from thoſe who 
had them by patent, 2 & 3 Ed. 6. c. 16. © | 

The French ordered to depart the realm, and the Queen 
impowered to revoke their patents of denization, 4 & 5 
F & M, Ce 6, 

Wara, A certain quantity or 
Mon. Ang. tom, 1. þ. 172. | 

Ward, (Cu/odia,) Is variouſly uſed in our old books : 
A ward in Londen is a diſtrict or diviſion of the city 
committed to the ſpecial charge of one of the Aldermen; 
and in Londm there are twenty-ſix wards, according to 
the number of the Mayor and Aldermen, of which every 
one has his ward for his proper guard and juriſdiction. 
$towe's Surv. A foreſt is divided into wards. /Aanwood, 
par. 1. p. 97. And a priſon is called a ward. Laftly, 
the heir of the King's tenant that held z caprte, was 
termed a ward during his nonage : But this wardſhip is 
taken away by the ftat. 12 Car. 2. cap. 24. _ 

Warda, The cuſtody of a town or caſtle, which the 
inhabitants were bound to keep at their own charge. 
Mon. Angl. tom. 1. 372. , 

Wardage, (Yardagium,) Seems to the ſame with 
wardpenny. | | 

Warden, (Gardianus, Fr. Gardein,) Is he that hath 
the keeping or charge of any perſons or things by office 
as the wardens of the fellowſhips or companies in Lon- 
don. 14 H. 8. cap. 2. Wardens of the marches of 
Wales, &c. 14 H. 7. cap. 8, Wardens of the peace, 
2 Ed. 3. cap. 3. Wardens of the tables of the King's: 
exchange, 2 Ed. 3. cap. 7. Warden of the armour in 
the tower, 1 £4. 4. c. 1. Wardens of the King's writs 
and records of his court of Common Bench, 17b:id, 
Warden of the lands for repairing Rochefter bridge. 48 
Eliz. cap. 7. Warden of the ſtannaries. 14 Car. 2, 
cap. 3- Warden and Minor Canons of Saint Paul's. 
church. 22 & 23 Car. 2, Warden of the Fleet Priſon. 
8&qgW 3. &c. See Guardian, 44 

Uardmote, (Y/ardmotus,) Is a court kept in every 
ward in Londen; ordinarily called the Wardmote court : 
And the wardmote inqueſt hath power every year to in- 
quire into, and preſent all defaults concerning the watch, 
and conſtables not doing their duty that engines, &c, are 
provided againſt fire z perſons ſelling ale and beer be 
honeſt, and ſuffer no diſorders, nor permit gaming, &c. 
that they ſell in lawful meaſures; and ſearches to be 
made for vagrants, beggars, and idle perſons, &c. who 
ſhall be puniſhed, Chart. H. 2. Lex Lond. 185, 

Wardpenny, Money paid and contributed to watch 
and ward. Domeſday. _ | 

Wardwit, ls to be quit of giving money for keeping 
_ of wards. Terms de ley. | | 

Wards, Was a court firſt ereted in the reign of 
King H. 8. and afterwards augmented by him with the 
office of liveries; wherefore it was ſtiled the Court of 
wards and liveries, now diſcharged by the 12 Car. 2. 

Ward-ſtaff, The conſtable or watchman's ſtaff ; 
and the manor of Langbourn in Eſſex is held by the ſer- 
vice of the ward-ſtaff, and watching the ſame in an ex- 
traordinary mannre, when it is brought to the town of 
Aibridg, Camd, 

Warectare, To plough up land deſigned for wheat in 
the ſpring, in order to let it lie fallow for better im- 
provement ; which in Kent is called ſummer-land : Hence 
warefabilis campus, a fallow-field ; campus ad waretam, 
terra tarefata, Oc. | 

Wares, Certain wares not to be brought into this 
realm from abroad, to be ſold or exchanged here, on 
pain of forfeiture, See ſtat. 5 Eliz. cap. 7. 


meaſure of ground, 


| holding of the caſtle of Dover failed in 


| dente lite is ſufficient. 


he hath loſt his advantage, £. N. B. 134. Torms de ley 


TW AWR * 
F (Wargus, - A. baniſhed rogue. © Leg, 2. r. rep. 


83, | 
' Warniſtura, Is uſed for 
ſion, 8c. Pat. 9 H. 3. 


garniture, furniture, provi- 
Warnoth, 1t.is an ancient cuſtom, if any ,tenand 
paying his; rent 


dt the day, that he ſhould forfeit double; and- for ' the 


, | ſecond failure, treble: And the lands ſo held are called 


ory "og & terris de warneth.. Mon, Angl. tom. 2. 
Warrant, A precipe under hand and ſcal to ſome of- 
ficer to bring any offender before the perſon granting it: 
And warrants of commitment are iſſued by the privy 
council, a ſecretary of ſtate, or a juſtice of. peace, :&c, 
where there hath been a private information, or-a wit- 
neſs had depoſed againſt an offender, - . oed's Inſt. 614. 
Any one under the degree of Nobility may be arreſted 
for a miſdemeanor, or any thing done againſt the peace 
of the kingdom, by warrant from a juſtice of the peace; 
though if the perſon be a peer of the realm, he muſt- be 
apprehended for a breach of the peace 'by warrant -out 
of B. R. &c. Dalt, Fuſt. 263, A conſtable ought not 
to execute a juſtice's warrant, where the warrant is un- * 
lawfu}, or the juſtice hath no juriſdiQtion ; if he doth, 
he may be puniſhed. Plowd. -394.; But if any!perſon 
abuſe it by throwing it in the dirt, &c, or refuſe to exe- 
cute a lawful warrant, it is a conternpt of -the King's 
proceſs, for which the offender may be indited and 
fined. Crompt. 149. See Conſtable, Juſtices of the 
peace, For the apprehending perſons in any county, 
upon warrants granted by juſtices of any other county, 
ſee ſtat. 24 Geo. 2. cap. 55. For warrants of diſtreſs, 
ſee Diltrels upon penalties. 4 
Warrant not to be delivered, by ſheriffs. before they 
have received the writ, 6 Geo. 1, 21... 53% + 
The day of ſuing out a writ ſhall be jndorſed on the © 
warrant, 6 Geo. 1. c. 21. f. 54. «oct 
To be indorſed by the attorney, 2-Geo, 2; £23. 
« 22. 2g $54 
: By the ſheriff, 12 Geo. 2: 641% fo $1 
| Proceſs not to be avoided for default of indorſing the 
warrant, 12 Geo. 2. G& 13. fe. 4+ 
Warrant of attozney, Is an authority and power 
given by a client to his attorney, to appear and plead 
for him ; or to ſuffer judgment to paſs againſt him by 
confeſling the ation, by nil dicit, non ſum informatus, &c, 
And although a warrant of attorney given by a man in _ 
cuſtody to confeſs a judgment, no attorney being preſent, 
is void as to the entry of a judgment ; yet it may be a 
good warrant to appear and file common bail. 2 Li/, 
Abr. 682. A warrant of attorney which warrants the 
aQtion, is of courſe put in by the attornies for the plain- 
tiff and defendant; ſo that it differs from a letter of at- 
torney, which paſles ordinarily under the-hand and\ſeal of 
him that makes it, and is made before witneſſes, &c, 
Though a warrant of attorney to ſuffer a recovery by 
the tenant, is acknowledged before - ſuch perſons as a 
commiſſion for the doing thereof direAs. Je. Symb; 
far. 2, A warrant of attorney filed of -any term pen 
1 Str, 526. 2 Str, 807." 
Stealing warrants of __— whereby a judgment 
ſhall be reverſed, made felony, 8 H. 6. c. 12. f. 3. + 
Warrants of attorney ſhall be recorded the ſame term 
that the exigend iſſues, 18 H. 6. c. 9, 
Shall be filed the ſame term that the iſſue is joined, 
or before, 32 H. 8. c. 3o. /. 2. 18 El, c 4. [. 3. 
The ſame term of the declaration and appearance, 4 
Ann. c. 16. fe 3., _ ENN- oh 
Warrantia Chartae, Ts a writ that lieth. where a 
man is inffeoffed of lands with warranty, and then he is 
ſued or impleaded. And if the feoffee be impleaded in 
aſſize, or other aCtion, in which he cannot youch or 
call to warranty, he ſhall have his writ againſt the fe- 
offor, or his heirs, to compel them to warrant, the land 
unto him; and if the land be recovered from him, he 
ſhall recover as much lands in value, againſt the warran- 
tor, &c. But the Warrantia charte ought to be brought 
by the feoffee depending the firſt writ againſt him, or 


- 
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372, 538. And if a perſon doth infeoff another of lands 
by deed with warranty, and the feoffee make a feoftment 
over, and taketh back an eſtate in fee, the warranty 1s 
determined; and he ſhall not have the writ warrantra 
chart#, becauſe he is in of another eſtate: Alſo where 
one makes a feoffment in fee with warranty againſt him 
and his heirs, the feoffee ſhall not have a warrantia 
charte upon this warranty againſt the feoffor of his heirs, 
if he be impleaded by them ; but the nature of it is to 
rebut againſt the feffor and his heirs. Dalt. 48. 2 Lill. 
Abr. 684. This writ may be ſued forth before a man is 
 impleaded in any aQtion, but the writ doth ſuppoſe that 
he is impleaded ; and if the defendant appear and ſay, 
that he is not impleaded, by that plea he confeſfſeth the 
warranty, and the plaintiff ſhall have judgment, &c. and 
_ the ſhall recover in value of the lands againſt 
the vouchee, which he had at the time of the purchaſe 
of his warrantia charte ; and therefore it may be good 
policy to bring it againſt him before he is ſued, to bind 
the fads which he had at that time; for if he have 
aliened his lands before the voucher, he ſhall render no- 
' thing in value. New Nat. Br. 298, 299. If a man 
recover his warranty in warrantia charte, and after he is 
impleaded ; he ought to give notice to him againſt whom 
he had recovered, of the ation, and pray him to ſhew 
what plea he will plead, to defend the land, &c. And. 
where one upon a warranty doth youch and recover in 
value, if he is then impleaded of the land recovered, he 
may not youch again; for the warranty was once exe- 
cuted, 23 Ed. 3. 12. In a warranty to the feofftee in 
land, made by the feoffor; upon voucher if ſpecial 
matter be ſhewed by the vouchee, when he entered 
into the warranty, viz. That the land at the time of 
the feoffment was worth only 100/. and now at the: 
time of the voucher it is worth 2007. by the induſtry 
of the feoffee ; the plaintiff in a warrantia charte, &c, 
ſhall recover only the value as it was at the time of the 
fate. Fenk. Cent. 35, See 22 Vin. Abr. 416—428. 

Warrantia Cuſtodiae, 1s a writ judicial, and Jay 
for him who was challenged to be a word to another, in 
reſpe&t of land ſaid to be hoJden in knight's ſervice, 
which when it was brought by the anceſtors of the ward, 
was warranted to be free from ſuch thraldom, and it 
lay againſt the warrantor and his heirs. Reg. Fudic. 
fol. 36. But now by the ſtatute made 12 Car. 2, cap. 
24. it is become altogether out of uſe, 

Uarrantia diei, Is a writ lying in caſe where a man 
having a:0ay affigned perſonally to appear in court to 
any actian wherein he is ſued, is in the mean time, by 
commandment, employed in the King's ſervice, ſo that 
he cannot come at the day affigned. This writ is di- 
 reQted to the juſtizes to this end, that they neither take 
' nor record him+m. default for that day. Reg. Orig. . 
18, Of this read more, F. N, B, fol, 17. and Glan- 
ville, lib. 1. c. 8. i 

Warranty, (warranzia,) Is a promiſe or covenant by 
deed made by the bargainor, for himſelf and his heirs, 
to warrant or ſecure the bargainee and his heirs againſt 
all men for the enjoying 'any thing agreed on between 
them. And he that makes this warranty is called twar- 
rantus, by Bratton, hb. 2. cap. 19. and 37. and this 
warranty paſſeth from the ſeller to the buyer, from the 
feoffor to the feoffee, from him that releaſeth, to him 
that is releaſed from an action real, and ſuch like. See 
Weſt. Symbol. part 1. lib, 3. tit. Feeffments, ſeft. 287, 
288. See Glanville, lib, 3. per totum. Bradtion, bb. 5. 
traf?. 4. Britton, cap. 105. and Co. 4 Rep. fol. 81. 
Noke's caſe. Warranty is either real or perſonal ; real, 
when it is annexed to lands or tenements granted for 
life, &c. And this is either #7 deed, as by the word 
zvarrantizo expreſſly ; or in law, as by the word dedi, or 
ſome other amplification : perſonal, which either reſpe&s 
the property of the thing ſold, or the quality of it. Real 
* gvarranty, in reſpeCt of the eſtate, is either kneal, colla- 
teral, or commencing by diſſeiſm ; for which ſee Littleton in; 
the laſt chapter of his tenures, and Co. kb. 3. Fermor's 
caſe, fol. 78. Cowell, edit. 1727. 

A warranty (concerning freeholds and inberitances) is 


a covenant real annexed to lands or tenements, wiereby 
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a man and his heirs are bound to warrant the ſame, and 
either upon voucher, or by judgmenit in a writ of tvaþ- 
rantia charte, to yield other lands and tenements to the 
value of thoſe that ſhall be evicted by a former title, '6c 
elſe it may be uſed by way of rebutter. 1 nf. 365. a. 

Warranties ih their more general diviſions are of two 
kinds ; firſt, a warranty in deed, or ah expreſs warratity, 
which is when a fine of feoffment in fee, or a leaſe for 
life is made by deed, which has an expteſs clauſe of war- 
ranty contained in it, as when a conuſor, feoffor or leflb, 
covenants to warrant the land to the conuſee, feoffee or 
leffee., Secondly, a warranty in law, or an implied war- 
ranty, which is when it is not expreſſed by the party, bur 
tacitly made and implied by the law. 1 /n/t. 365, _ 
A warranty in deed is either lineal or collateral. A 
lineal warranty is a covenant real, annexed to the land 
by him who either was owner of or might have inherited 
the land, and from whom his heir lineal or collateral 
might by pofſivility have claimed the land as heir from 
him that made the warranty. A collateral warranty is 
made by him that had no right, or poflibility of right, 
to the land, and is collateral to the title of the land. 
1 1nft. 370. | 

Alſo there is a warranty which commences by difſeifin 
or wrong. Lit. ſet. 698. 

Warranties likewiſe may be ſaid to be either general, 
viz. by one and his heirs to another and his heirs, or 
particular, and reſtrained to a certain perſon. 5 Bac. 
Abr. 439- | 


I. To what things a warranty may be annexed ; and what 
words and clauſes in a deed will make 'a warranty. 

2. What ſhall be deemed a good warranty m deed. 

3. What ſhall be deemed a good warranty in law, 


I. To what things a warranty may be annexed ; and whit 
words and clauſes in a deed will make a warranty. ; 


A warranty may not only be annexed to freeholds, or 
inheritances corporeal, which paſs by livery, as houſes 
and lands ; but alſo to freeholds or inheritances incorpo- 
real, which lie in grant, as advowſons ; and to rents, 
commons, eſtoyers, and the like, which iflue out of lands 
or tenements : And it may not only be annexed to inhe- 
ritances zz ee, but alſo to rents, commons, eftovers, 
Sc. newly created. As a man (ſome ſay) may grant a 
rent, &c. out of land for life, in tail, or in fee with 
warranty : for, though there can be no title precedent to 
the rent ; yet there may be a title precedent to the land 
out of which it iſſueth before the grant of the rent, 
which rent may be avoided, by the recovery of the land : 
in which caſe the grantee may help himſelf by a zoarran- 
tia chartz upon the eſpecial matter. And ſo a warranty 
in law may extend to a rent, &c. newly created ; and 
therefore if a rent newly created be granted in exchange 
for an acre of land, this exchange is good ; and every 
exchange implieth a warranty in law. And ſo a rent 
newly created may be granted for owelty of partition. 
1 1nf2. 366. 


It a man ſeiſed of rent-ſeck, iſſuing out of the manor 


of Dale, taketh a wife, and the huſband releaſeth to the 


tertenant, and warranteth tenementa pradifta, and dieth, 
and the wife bringeth a writ of dower of the rent, the 
tertenant ſhall avouch, for that albeit the releaſe enured 
by way of extinguiſhment, yet the warranty extended to 
it; and by the warranty of the land, all rents, &c. if- 
ſuing out of the land, that are ſuſpended or diſcharged 
at the time of the warranty created, are warranted alſo, 
1d. Thid. | | 
But a warranty doth not extend to uy leaſe, though 
it be for many thouſand years, or to eſtates of tenant 
by ſtatute ſtaple, or merchant or elegit, or any other 
chattel, but only to freeholds or inheritances. And this 
is the reaſon, that in aQions which leſſee for years may 
have, a warranty cannot be pleaded in bar, as in an 
aQtion of treſpaſs, or upon the ſtatute of 5 R. 2. and the 
like. But in ſuch ations, which none but a tenant of 


the freehold can have, as upon the ſtatute 8 Z. 6. aſfſize, 
or the like, there a warranty may be pleaded in bar. 1 #7f. 
389, (- A 
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A warranty may be made upon any kind of convey- | 


' ance, as upon fines, feoltments, gifts, &c. Alſo a war- 
ranty may be made by and upon releaſes and confirma- 
tions made to the tenant of the land, although he who 
makes the releaſe or confirmation has no right to the 
land, &c, And yet ſome haye holden, that no warranty 
can be raiſcd upon a bare releaſe or confirmation, with- 
out paſſing ſome eſtate or tranſmutation of the poſſeſſion. 


But the law is otherwiſe ; for if A, be ſciſed of lands in | 


fee, and B. releaſeth to him, or confirms his eſtate in fee 
with warranty to him, his heirs and affigns, this war- 
ranty is good, and both the party and his affignee ſhall 
vouch. 1 1/2. 385. a. 

| The word warrantizo, or warrant, is the only apt 
and effetual word to make an expreſs warranty, or a 
warranty in deed, and therefore this word is uſed in fines, 
3 inft. 384. | 

The words defendo, or acquittz, although they are 
commonly uſed in deeds, yet of themſelves without the 
other will not make a warranty. 1d. Ibid, Li. /. 730. 
s Rep. 17, 18. Spencer's caſe. | 

The words dedi E conceſſt, or dedi only, in a feoff- 
ment make a warranty, when an cſtate in fee or inheri- 
tance paſſes by the deed, 1 1/7, 384. 

But the word concefſi only, or demiſi & conceſſt, do not 
make ſuch a warranty, in the caſe of a freehold or inhe- 
itance. 5 Rep. 18. Spencer's caſe. 

And by foree of the ſtatute of Bigamis, cap. 6. Dedi 
is made an expreſs warranty during the life of the feof- 
for. 1 Infl. 384. 4 Rep. 81. No#e's caſe, | 

If a man by deed warrants land to 7. S. and his heirs, 
and the warrantor does not bind his heirs to the warran- 
tee; or does not warrant to F, S. and his heirs, but to 
F. $. and his aſſigns, theſe are good warranties. Dyer 
42. 1 Ift. 383. | | 

But if a man makes a feoffment in fee, and warranty 
to the feoffee only, without naming his heirs, there the 


warranty ſhall endure only for life, becauſe it is taken ' 


ſtrily. And yet if the feoffee recovers in value, he 


ſhall recover fee-ſimple, becauſe he loſes fee-himple, 
De 43:0 


binds himſelf and his heirs to warranty againſt all Jus 
and does not ſay with certainty to whom, nor for how 
long he will warrant, yet the feoffee will have a fee-{im- 
ple in the warranty, as he had in the land : But if the 
intent of the warranty appears plainly by expreſs words, 
the warranty ſhall extend no farther. 41d. 1bid, 


. 
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2. What ſhall be deemed a good warranty in deed, 


A warranty in deed, .or an expreſs warranty, as has 
been faid, is created only by the word warrant, And it 
is to bepremiſed, that to every good warranty in deed, in 
order that it may bar and bind, theſe following circum- 
ances are requiſite. Firſt, that the perſon that warrants, 
be a perſon able; for if an infant makes a feoffment in fee 
of land, and thereby binds him and his heirs to warrant 
the land, in this caſe although the feoffment be only 
voidable, yet the warranty is void. 1 1nft. 367. 6. 

But if a man of full age and an infant make a feoffment 
in fee with warranty, Sis warranty is not void in part, 
and good in part; but it is good for the whole againſt the 
man of full age,” and void as to the infant. 1d. Ibid, 
| Secondly, that the warranty be made by deed in wri- 
ting; for if a man makes a feoffment by word, and by 
word binds him and his heirs to warrant the land ; this 
is nat a warranty, So if a man gives lands to ano- 
ther by his laſt will, and thereby binds him and his heirs 
to warrant it; this warranty, although the will be in 
writing, is void, becauſe a will in writing 1s no deed. 
i Infl. 386. L943: ' 

Thirdly, That there be ſome eſtate to which the war- 
ranty is annexed, that may ſupport itz for if one cove- 
'nant .to warranty land 'to atother, and .makes him no 
eſtate, or makes him an cſtate that is not. good, and+co- 
venants to warrant the thing granted ; in theſe caſes the 
warranty is vol. 1 Rep. 96. | | 

Wor. I. -: : 


| 
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he | to the courſe of the common law, 
If a man makes a feoffment to one and his heirs, and. 
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_ Likewiſe, if the eſtate to which the watranty is annexed 
is determined, the warranty dependant on it is deter- 
mined likewiſe, Thus if a man maketh a gift in tail, 
and warranteth the land to him and his heirs ; and after= 
wards tenant 1n tail maketh a feoffment, and dieth with 
out iſſue, he ſhall not rebut the donor in a formedon in 
| reverter, becauſe that the eſtate to which the warranty 
; 1s annexed 1s determined, 1d, Ibid. 
Fourthly, that the eſtate to which the watranty is an- 
 nexed, be ſuch an eſtate as is able to ſupport it, and 
therefore that jt be a leaſe for life at the leaſt; for if one 
makes a leaſe for years of land, and binds himſelf and his 
heirs to warrant the land; this is no good warranty, nei- 
ther will it have the effect of a warranty; but this may 


m_ be brought. 1 1n/t. 378. 5 Rep. 17, Spencer's 
cafe, 


Fifthly, that the warranty deſcends upon him that is 
heir of the whole blood by the Common law to him that 
made the warranty, and not upon another; for if tenant 
in tail in borough-engliſh diſcontinues the tail, and has 
iſſue two ſons, and the uncle releaſes to the diſcontinuee 
with warranty, and dies; this is no good warranty to 
bind the younger ſon. 1 nfl. 12, Lit. ſet?. 

S9 if in this caſe tenant in tail diſcontinues the tail with 
warranty, &c. having two ſons, and dies ſeiſed of other 
lands in the fame borsugh in fee-ſimple, to the value of 
the land in tail; the younger ſon is not barred by this 
warranty. 1 [nft. 12. Lit. ſeft. 735. | 

So, if one gives his land to the eldeſt ſon and the heirs 
male of his body, the remainder to the fecond ſon, &e. 
and the eldeſt aliens with warranty, having iſſue a daugh- 
ter and dies; this is not a good warranty to bar the fe- 
cond ſon, Lit. ſef. 718. | | 

So if tenant in tail has iſſue two daughters by divers 
venters, and'dies, and they enter, and a-ftranger diſſeiſes 
them, and one of them releaſes all her right, and binds 
her and her heirs to warrant it; in this caſe the warranty 
is not good to bar the ſiſter, becauſe they are of half blood 
only, .and the one cannot be heir to the other according 

It; 737 | 

So if two brothers be by Neri 46m, ad the eldeft 

releaſes with warranty to the difſeiſor-of the uncle, and 


younger brother; for a warranty, it has been ſaid, muſt 
deſcend upon him that is heir at the Common law to him 
that made it. 1 "/f, 287. IOW 

Sixthly, it is neceffary that he that is heir do continie 
to be ſo, and that neither the deſcent-of the title nor the 
warranty be interrupted, for if one binds him and his 
heirs to warranty, and after is attainted of treaſon or fe- 
lony, and dies; this warranty does not bind his heir. 
Lit. ſe. 745. ATE '*; _E 

'$o if tenant in tail be diffeiſed, and after releaſes to the 
diſſeiſor with warranty, and after the'tenant in tail js 
attainted of f:lony, and hag iſfſye, and dies ; this war- 
ranty will not bind the iſſue. 14, 746 
| Seventhly, that the eſtate of freehold that is to be bat- 
red be put to a right before or at the time of the warrant 
made, and that he to whom the war does defcend 
have then but a right to the land; for a warranty will 
not bat an eſtate of freehold or inheritance #2 &fe, in 
| poſſeſſion, in reverſion or remainder, that is not diſplaced 


| and put to a right before or at the time of the warranty 


made, though after at the time of the deſcent of the war- 
rarity,” the eſtate of freehold or inheritance be diſplaced 
and deveſted. 10 Rep. 96. Seynour's eaſe, 
And therefore if there be a father and fon, and the ſon 
has a rent-ſervice, ſuit to a mill; rentzcharge, rent-ſeek, 
common of paſtute, or other paſture 4pprender out of lahd 
of the father, and the father makes a feoffment in fee 
with warranty, ' and dies ; this ſhalt not bar 'the fon bf 
the rent, common, &c. 7d. hide 
And although the'fon, after the fegffment with wartan- 
ty, and before the death.of the father, had been diffetfed, 
and ſo being out of poſſeſſion, the warratity had deſcend- 
ed upon him, yet this warranty thalf "tiot bind him,  #. 
Thid, | "Gao OE 
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So if my collateral anceſtor releaſes to my tenant ſor 
life with warranty, and dies, and this warranty defcends 
upon me, this ſhall not bind my reverſion or remainder. 
1d. Ibid, | 

But if in the caſe before, the ſon be: diſſeiſed of the 
rent, &c. and affirms himſelf to be difſeiſed by the bring- 
ing of an aſſize, (for otherwiſe he ſhall not be ſaid to be 
out of poſlefſion of a rent, or the like) and after the fa- 
ther releaſes with warranty and dies, in this caſe the 
collateral warranty ſhall bar and bind the ſon of his rent, 
&Sc. 44. ibid, 

And if in the laſt caſe my tenant for life be diſſeiſed, 
and my anceſtor releaſed to the difſeifor with warranty, 
and dies; this is a good warranty to bind and bar me, 
1d. ibid. | ; 

Eichthly, that the warranty does not take effe&t in the 
life=. "me of the anceſtor, and that he is bound by it; 
for the heir ſhall never be bound by an expreſs warran- 
ty, but where the anceſtor was bound by the ſame war- 
ranty, and'therefore a warranty made by will is void. 
Lit. 734. | 

Ninthly, that the heir claim in the ſame right that 
the anceſtor does; for if one be a ſucceſſor only in caſe 
of a corporation, he ſhall not be bound by the warranty 
of a natural anceſtor. 1 1»/t. 370. RI "Ka 

Tenthly, that the heir that is to be barred by the war- 
ranty be of full age at the fall of the warranty ; for it 
the anceſtor makes a feoftment, or a leaſe with war- 
ranty, and the heir at this time be within age, and after 
he dies, and the warranty deſcends upon him within age, 
this warranty ſhall not bind him : But if he become of 
age after the warranty of the anceſtor, and before his 
death; in this caſe the warranty may bar him ; there- 
fore he muſt take care not: to ſuffer a deſcent, after his 
Full age, before his entry. 1 Rep. 140. b. Chudlejgh's 
caſe, | | 


3. That ſhall be deemed a good warranty in law, 


Warranties in law are ſo called becauſ: in judgment 
of law, they amount to a warranty without the uſe of 
the word warrant, Thus the words dedi & conceſſi, or 
 dedi only in a feoffment, make a good warranty in Jaw, 
to the feoffee and his heirs during the life of the feoffor. 
1 1n}t. 384. | 

But the word concef}i only in a fine or feoffment, does 

-not make a warranty in law. A warranty in law may 
be good in its creation, altho' it be without deed; for if 
a man by his laft will and teſtament deviſes lands to an- 
other man for life, or in tail, rendering rent ; to this 

eſtate there is a warranty in law annexed, 1 nf. 
W..--.--: | 

; And altho* there be an expreſs warrant in the deed, 

yet this does not take away the implied warranty of the 

law. 1 1. 384. " 
Every partition and exchange implies in it, a ſpecial 

warranty in law, 1 {nf?. 102, 384. | ao 

If one makes a gift in tail, or leaſe for life of land, 


' by deed or without deed, reſerving a rent, or of a rent-. 


ſervice by deed ; in theſe caſes there is annexed an im- 
plied warranty againſt the donor or leſſor, his hzirs and 
aſſigns, 1 1nft. 334. | | ; 
.D0 when dower is affigned to a woman, there is a war- 
ranty in law included, which is that the tenant in dower 
| being impleaded, ſhall vouch and recover in value a 
third part whereof ſhe is dowable. x /n/t. 384. _ 
And this warranty in law is of the nature of a lineal 
warranty, and ſhall bind as a lineal warranty only, 
for it never bars any collateral title. 1 Fife 384. 
And hence it is, that this warranty and aſlets in ſome 
- Cafes is a good bar; as if a tenant in tail exchanges for 
other lands which are deſcended to the iſſue, and he has 
accepted of them, or if not, that other lands are de- 
ſcended to him. 1d. ibid, _ | 
But if tenant in tail of lands make a gift in tail, or 
leaſe for life, rendering rent, and dies; this is no bar. 
And yet if other aſſets in fee-ſimple deſcends, this war- 
. ranty in law and aſſets is a good bar, 1d. ib. See 5 
Bac, Abr. tit. Warrants, | | 
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time of the demiſe; the leſſee 6bliged himfelf not to door 
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| Warten, (Yarrenna, from germ. wabren, i. e. euflodire, 
or the Fr. gareiine) Is a franchiſe or place privileged, by 
preſcription or grant from the King, for the keeping of 
beaſts and fowls of the warren ; which are conies, par- 
tridges, pheaſants, and ſome add quails, woodcocks and 
water fowl, Sc. Terms de ley 58g. 1 Infl, 233. A- 
perſon may have a warren in another's land, for one 
may alien the land, and reſerve the franchiſe : But none 
can make a warren, and appropriate thoſe creatures that 
are ferg nature, without licence from the King, or 
where a warren 1s claimed by preſcription. 8 Rep. 108. 
11 Rep. 87. ' A warten may he open; and there is no 
neceſſity of incloſing it, as there is of a park. 4 Inff. 
318. If any perſon offend in a free warren, he is pu- 
niſhable by the Common law, and by ftatute 2x Ed, 2: 
And if any one enter wrongfully into any warren, and 
chaſe, take or kill any conies, without the conſent of the 
owner he ſhall forfeit treble damages, and ſuffer three 
months impriſonment, &c. 22 & 23 Car. 2, cap. 25. 
When conies are on the foil of the party, he hath a'pro- 
perty in them by reaſon of the poſſeſſion, and ation lies 
for killing them 3 but if they run out of the warren, 
and eat up 2 neighbour's corn, the owner of the land may 
kill. them, and no action will lie, $5 Rep. 104. 1 Cre 
548, In waſte, &c. y nan a leſſee of a warren, the 
waſte affigned was for ſtopping coney-boroughs ; and it 
was held, that this action did not lie, becauſe a' mari 
cannot have the inheritance of conies ; and 'aftion may 
be brought againſt him who makes holes in the Jands, but 
not_againſt him that ſtops them, by reaſon the land is 
made better by it. Owen 66. 3 Nel. Abr.\/530. Sce 
Game, Park, and 22 Yn, Abr. 428, 4.32. 
Warlcot, Was a contribution uſually made towards 
armour” in the time of the Saxors. Leg. Canut*.. . 
Warth, A cuſtomary payment for caſtle-guard, 
Blount's Ten. 60. hs _f Tre 
Waſh, A ſhallow part of a river or arm ofthe ſea ; 
as the waſhes in Lince/nſhire, &c. Knight. 1346. | 
WaTaile, (Sax.) A feſtival ſong, heretofore ſung from 
door to door about the time of the Epiphany. - 
Waſte, (YVa/tum,) Hath divers fignifications': Firſt, 
It is a ſpoil made either in houſes, woods, lands, &c. by 
the tenant for life or years, to the prejudice of 'the heir, 
or of him ir the reverſion or remainder. '"K:tchzn, . fol. 
168. Whereupon the writ of wa/te is brought, for the 
recovery of the thing wa/trd, ahd- treble damages, ' Waſte 
"of the foreſt is molt properly where a man 'cuts down 
his own woods within the foreſt, witheut licence'of the 
King, or Lord Chief Tru/tice in Ejre. See Manwood, 
part 2. rap. 8, numb. 4 & 5, Secondly, Waſte is taken 
for thoſe lands which are not in any man's occupation, 
but lie common ; which ſcem'to be 1o called becauſe the 
lord cannot make ſuch profit of them as of his other lands, 
by reaſon'of that uſe which others have of it in paſſing 
to and fro; upon this none may build, cut down trees, 
dig, &c. without the lord's licence. - Thirdly, Year, day 
and waſte, Annus, dies & wvaſtum, is a puniſhment or for- 
feiture belonging to petit treaſon or felony, whereof ſee 
Srandf. PI. Cor. lib. 3. cap. 30. And ſee Year, Day 
and UWtaſte,  C:roel!, eait. 1727. 7 Ahn 
Waſte is the committing any ſpoil or deſtruction in 
houſes, lands, &c. by tenants, to the damage ofthe heir, 
or of him in reverſion or remainder : W hereupon the 
writ or action of waſte is brought for the recovery of 
the thing waſted, and damages tor the waſte done, 5 
Bac. Abr. 459. PID STT BEE 3b HOT $9140 
There are two kinds of waſte, viz, voluntary or actual, 
and negligent or permiſhive, Voluntary waſte may be 
done by pulling down or proftrating houſes, or cutting 
down timber-trees : negligent waſte may be by ſuffering 
a houfe to be uncovered, whereby the ſpars or : rafters, 
Planches or other timber of the houſe are rotten. 1 nf. 
de Gee | | PETTY 
Where A.- leaſed a houſe which was ruinous at the 


ſuffer any voluntary waſte, &e. 'the houſe falls, and A. 
brought debt, and it was adjudged that it lies : for it is 


waſte, though the leſſee may excuſe himſelf TM cot 
| 11. 29-/ 
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ial matter. . Dyer 38. þ/. 35. Owen 92. Glover v. 
Pipe. | 
% where A. leaſed a houſe and land for years by in- 


denture, in which was a clauſe, that if the leſſee happens | 


to do any waſte, the leflor may re-enter. The leſlee 
' ſuffered the houſe to fall for want of covering and re- 

pairing, Though the words were I do any waſte) yet 
Dyer and F/alſh inclined that leflor might re-enter, 
becauſe ſuch waſte is puniſhable by the ſtatute of Gl/ou- 
&fter, and the words (any waſte) 1s general and indif- 


ferent to either of the two kinds of waſte, viz. voluntary | 


or negligent, &c, Dyer 281. þ!. 21. | 
The ftatute of Marlebridze, 52 Hen. 2. &. 23. ſett. 2. 

enacts, that *© Farmers, during their terms, ſhall not make 
waſte, ſale, nor exile, of houſe, woods and men, nor of any 

thing belonging to the tenements that they have to farm, 

without ſpecial licence had by writing of covenant, ma- 

king mention that they may do it ; which thing if they 

| do, and thereof be convict, they ſhall yield full damage, 

and ſhall be puniſhed by amerciament grievouſly.” 

' This a provideth remedy for waſte done by leſſee for 
life, or leſlee for years, and it is the firſt ſtatute that gave 
remedy -in thoſe caſes : for the rule of the Regiſter 1s, 
that there are five manner of writs for waſte, viz. two 
at the common law, as for waſte done by tenant- 1h 
dower, or by the guardian ; and three by ſtatute of ſpe- 
cial law, as againſt tenant for life, tenant for years, and 
tenant by the curteſy. 2 I»/t. 145. Le 

This ſtatute is a penal law, and yet becauſe it is a re- 
medial law, it ki Yoln interpreted by equity. Arg. 10 
Ad, 281. In the caſe of Hammond,v. Webb, © © 


. Farmvr.] Here farmers do comprehend all ſuch as hold 
by leaſe for life or lives, or for years, by deed or without 
deed, 2 Inf. 145. It has been reſolved likewiſe that it 
ſhould extend to ftrangers. Arg. 10 Med. 281. In 
caſe of Hammond v. 16h. | 
Although the Regiſter ſays ſciend* that per /tatutum de 
Ma lebridge, cap. 23+ aata 3 quedam prohibitto vaſt: 
we fus tenentem annorum, which is true : yet the ſtat, ex- 
tends to farmers for life alſo, but this act extended ae 
to tenant by the curtefy, for he is not a farmer, but it a 
leaſe be made for life or years, he is a farmer, though 
nv rent be reſerved. 2 nf. 145. _ 
«" Shall nit make waſte] By theſe words they are: prohi- 
bited to ſuffer waſte, for it has been reſolved that this act 
extends to waſte 2mittends, though the word. 1s faciapt, 
which literally imports a#7:ve waſte, Arg. 10 Mad. 281. 
In caſe of Hammond v. Webb. © | | 


' Nor of any thing] Houſes, woods, and men were be- 
fore particularly named, and theſe words do comprehend 
Hands and meadows belonging to the farm. 2 Jnft. 146. 

_:Alfo theſe general words have a further ſignification, 
and therefore, if there had becn a farmer for lite, or years, 
of a manor, and a tenancy had eſcheated, this tenancy 
Þo eſcheated' did belong to the tenement, that he held in 
| farm, and therefore this extended to it.; and the leffor 
ſhall have a writ generally, and ſuppoſe a leaſe made of 
the lands eſcheated by the leſſor, and maintain it bythe 
Ipecial matter. 2 1n/2. 146. x 


. Special licence by writing ] This you ought to be by 
deed, for all waſte tends to the diſinheritance of the lel- 
ſor, and therefore no man can elaim to be diſpuniſhable 
of waſte without deed. 2 [n/t. 146. _. 
Likewiſe this ſpecial grant is intended to be abſque im- 
petitione vaſti ; without impeachment of waſte. 2 nt. 
'* Yield full damage) And this muſt be underſtood in ſuch 
a.prohibition of waſte upon the ſtatute as lay againft a 
tenant in dower at'the common law, and ſingle damages 
wete given by this ſtatute againft leſſee for life, and leſfce 
for years, .2 Infl. 146.. __ | 
, Yor waſte maybe committed not only in houſes ard 
lands, but in 'gardens, orchards, timber-trees, dove- 
"houſes, warrens, parks, fiſh-pcn 1s, and other ſubje&s of 
_ Property, as will be fhewn, 1 bf. 53: a. 
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1. HWhat afts ſhall be deeniet! waſle, (I. o8.0 
2. —_—_ waſte ſhall be deemed excuſable, and juftifiq- 
e | <a 


3. Hbo may bring an a&ion of waſte, and againſ} wham 
it may be brought, . | | - 


4. In what caſes peneral waſle may be reftrained ty. 


injunttion im equity, 


5. What relief may be given in equity, ' in caſe of 
waſte, 


1, What a&ts ſhall be deemed waſte, 


It has been laid down as a general principle, that the 
law will not allow that to be waſte, which is not any 


way prejudicial to the inheritance, Het!. 35. © Barret v. 


Barret, Nevertheleſs it has been held, that a leſſee or- 
tenant cannot change the nature of the thing demiſed : 
though in ſome caſes, the alteration ma for the 
greater profit of the leſſor. Thus if a leſſee converts a 
corn-mill mmto a fulling-mill, it is waſte ; although the. 
conyerfion be for the leſſor's advantange, - Cro, Fac. 184. 
Grit, Lind, v. Greyme, | 6 8241 
Alſo converting a brewhouſe of 120 1. per ann. into 
other houſes let for 2001, a year, is waſte ; becauſe of 


the alteration of the nature of the thing,. and of the evi- 


dence, 1 Lev. 309. Cole. v. Green, L GUS oats 
| We will now conſider what ſhall be deemed waſte with 
reſpect to particular ſubjeQs of property,  - 1». 
Waſte in lands, If the tenant. converts arable into 
wood, or 6-converſo, it is waſte ; for it did not only change 
the courſe of huſbandry, but alſo the proof of evidence. 
Hobart”'s Rep. caſe 296. p. 234. | NPs 
/ But if a leflee ſuffers £1 land to lie freſh; and not 
manured, fo that the land grows full of "thorns, &&c:. 
this is not waſte, but ill huſbandry. 2 Rell, Abr. 
$14.55 5: 20d; > 266559) 963 I - * 
Likewiſe, the converſion of meadow into: arable: is 
waſte, for it not only changes the courſe of 'hnſbandry,: 
but the proof of his evidence. ' 1 In/t. 53. b. ig 
But if meadow be ſometimes arable, and ſometimes 
meadow, and- ſometimes paſture, there. the plowing of 
it is not waſte, 2 Rell. Abr. 815. b; © $M 
Neither is the diviſion of a great meadow into many 
parcels, by making of ditches, waſte; for the meadows 
may be better for it, and it is for the profit and/ cafe of 
the occupiers of it, 2*Le. 174: pl: 210. | 
Likewiſe converting a meadow into a hop-parden, is 
not waſte; for it. is employed to a greater profit, and it 
may be meadow again ; fer Windham and Rhodes.] But 
Periam ſaid though it be a preater profit, yet- it is alſo 
with greater labour and charges.” 2 Le. 174. pl.'210. 
| But converting. a meadow. into: an orchard, 'is' waſte, 
though it be to the greater profit of the-occupier.. | Per 
| Periam. 1d. ibid. EP. 
If a leflee:ploughs the land ſtored with conies, this is 
no waſte ; unleſs it' be a warren by charter or preſcrip- 
tion, 2 Roll.” Abr. 815. -ISD1223-J0 CB 6.34) 3m 
So if a leflee of land deftroys'the coney-boroughs-in 
the land, it not being a free warren by charter or* pres 
ſcription, it ſeems is not waſte 3 for a man can| have no 
property in: them, but only a. poſſeſſion. :14,7:bidi Ow: 
66. Aoyle v. Moyle. ddd bids. 44202 
| It is waſte to ſuffer a wall of the ſea to be.:inidecay 
ſo as by the flowing and reflowing of the ſea the-meadow 
or marſh is ſurrounded, whereby the ſame becomes/\un« 
profitable, | But'if it be ſurrounded ſuddenly by. the rage 
and violence of the ſea, ocafioned by wind,'tempeft, . ov 
the like, withoat any default .un the tenant, this-is not 
waſte, Yet if the tenant repair not the banks orwalts 
againſt rivers-or other waters, Wo the'meadows. or 
marſhes be ſurrounded and become: ruſhy and: unprofita- 
ble, this is-waſte. 1: /nfl..53..bi i | on Plug 11: 
So a for:iort, if arable land be ſurrounded by ſuchide- 
fault ; for the par, waſhes: away the -matle*and 
other manurance from the lands -2 Roll, Abr. $16: 
c0e byAH 011.5640 Hadt 100] oft - zoe; oe ns 


NATL 24 3.4 
” 


p WOT _ Fg 4 
_—_—— ct... on "s 
2 * 


n ” < A 4 I” A w- 
ada ata at lts actats OE 
"I att. tf ons _ ju * s 4 et oe So 4a - 


wo A. rm OY 


$4 
MEN gp 


« _ 
> : ooo OE 


WAS 


Waſte in trees and weeds, Trees are parcel of the in- 
heritance, and therefore, if a leſſee afſigneth his term, and 
excepts the timber-trees, it is void ; for he cannot ex- 
cept that which doth not belong to him by law. 5 Rep. 


12. Saunders's caſe. 

'The leflor, after he has made a leaſe for life or years, 
may by deed grant the trees, or reaſonable eſtovers out of 
them, to another and his heirs; and the ſame ſhall take 
effec after the death of the leſſee. But ſuch a gift to a 
ſtranger is void during the eſtate for life, becauſe of the 
particular prejudice which might be done to the leſſee, 
11 Rep. 48. Liford's caſe. 

The leſſee hath but a particular intereſt in the trees, 
but the general intereſt of the trees doth remain in the 
lefſor : for the leſſee ſhall have the waſte and fruit of 
the trees, and the ſhaddow for his cattle, &c, But the in- 
tereſt of the body of the tree is in the leſſor, as parcel 
of his inheritance, Therefore if trees are overthrown, 
by the leſſee or any other, or by wind or tempeſt, or by 
any other means disjoined from the inheritance, the Jeſ- 
for ſhall have them in reſpect of his general ownerſhip, 
11 Rep. 81. Bowles's cale. 


With reſpect to timber-trees, ſuch as oak, aſh, elm, | 


(which are timber-trees in all places) waſte may be com- 
mitted in them, either by cutting them down, or lopping 
of them, or doing any a&t whereby the timber may de- 
cay. Alſo in countries where timber 1s ſcant, and beeches 
of the like are converted to building for the habitation 
of man, they are alfo accounted timber, x nfl. 53. a. 
534. b. Thus, waſte may be committed in cuttin 
beeches itz Buckinghampaire, becauſe there by the __ 
of the country it is the beft timber, 2 Roll Abr, 
814. . 

- So waſte may be committed in cutting of birches in 
Berkſhire, becauſe they are the principal trees there for 
moſt part, bid. | g | 

If the tenant cut down timber-trees, or ſuch as are ac- 
counted timber, as is aforeſaid, this is waſte ; and if he 
ſuffer the young germins to be deſtroyed, this is a de- 
ſtruction. $0 it is, if the tenant cut down underwood 
(as he may by law) yet if he ſuffer the young germins to 
be deſtroyed, or if he ſtub up the ſame, this is deſtruction, 
1 Inſt. 53. a. | | 
- If leflee or his ſervants ſuffer a wood to be open, by 
which beaſts enter and eat the germins, though they grow 
again, yet it is waſte ; for after ſuch eating they never 
will be great trees, but ſhrubs. 2 Roll. Abr. 815. 

If a termor cuts down underwood of hazel, Willows, 
maple, or oak, which is feaſonable, it is not waſte, 2 
Rell. Abr. 817. 

If aſhes are ſeaſonable wood to cut from ten years, 
it is not waſte to. cut them down for houſe-boot. Ubid. 

But if the aſhes are groſs of the age of nine years, and 
able for great. timber, it is waſte to cut them down, 4d. 
tbid. 

If oaks are ſeaforiable, and have been uſed to be cut 
always at the age of twenty years, it is not waſte to cut. 
them at ſuch age, or under, for in fome countries, where 
there is a great plenty, oaks of ſuch age are but ſeaſonable 
wood. 44. ibid. | 
But after the age of twenty-one years, oaks cannot be 
ſaid to be wood ſeaſonable, and therefore it ſhall be waſte 
to cut them down. 1d. ibid. | 
Cutting down of willows, beech, birch, aſp, maple, 
or the like, ſtanding in the defence and ſafeguard of the 
houſe, is deſtruction. If there be a quickſet fence of 
white thorn, if the tenant tub it up, or ſuffer it to be 
deſtroyed, this is alſo deſtruction : And for all theſe and 
the like deſtruQtions, an ation of waſte lieth. 1 nff. 


53. @. J 

| >The cuttihg of horn-beams, hazels, willows, ſallows, 
though of. forty years growth, is no waſte, becauſe theſe 
trees would never be timber. Per Meade Juſt, Godb. 4. 
If the leflee covenant, that he will leave the wood at 
the end of the term as he found it : if the leffee cut 
down the trees, the leſſor ſhall preſently have an action 
of covenant : For it is not poſſible for him to leave the 


trees at the end of the term, So that the impoſſibility 


: 
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of performing the covenant ſhall give a preſent a&ion on 
a future covenant, But it is otherwiſe in the caſe of 
a houſe; for there, though the leſſee, commit waſte 
yet he may repair the waite done, before the term ex- 
pires. 5 Rep. 21. Mayne's caſe, 

The cutting down of trees is juſtifiable for houſe-boot, 
hay-boot, plow-boot, and fire-boot. x Int. 5 3. 6, Hob. 
Rep. c. 296. Br. Waſte, 130. By the Common law: 
leflee ſhall have them, though the deed does not expreſs 
itz but if he takes more than is neceſſary he ſhall be pu- 
niſhed in waſte. Bro. I/afte, pl. x30. | 

The tenant may take ſufficient wood to repair the 
walls, pales, fences, hedges and ditches as he found them, 
but he cannot make new. 1 J»ft. 53. 6b. | | 

Cutting of dead wood is do waſte. 1 Inft. 52. 

But converting trees into coals for fuel; where there is 
ſufficient dead wood, is waſte, 714, ibid, 

Waſte in digging for gravel, mines, &c, Tf the tenany 
digs for gravel, lime, clay, brick, earth or ffone, hid in 
the ground, or for mines of metal or coal, or the kike, 
not being open at the time of the leaſe, it is waſte, x 
Int. 53. 6. | 

If a man hath land in which there is a mine of coals, 
or. the like, and maketh a leaſe of the land, (without 
mentioning any mines) for lie or for years, the leſſee for 
ſuch mines as were open at the time of the leaſe made, 
may dig and take the profits thereof. But he cannot. 
dig for any new mine that was not open at the time of 
the laſs made, for that would he adjudged waſte. 1 /n/t. 
Likewiſe, if there be open mines in the land, and the 
owner leaſes it to another, with the mines ih it, he may 
dig in the open mines, but not in the cloſe mines ; but 
otherwiſe it would be if there was not any open mine 
there ; for then the lefſee might dig for mines, otherwiſe 
the grant would take no effect. 14. ibid. þ 

If leflee dig flate-ſtone out of the land, it is waſte, 
And, digging: for ſtones, unleſs in a quarry, is waſte, 
though the leſſee fril it up again. 2 Roll. Abr. 816. Ows 
66. Moylev. Moyle, © FORO | 

Likewiſe, if he have a leaſe of land, in which there 
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| was a coal mine, but not open at the time of the leaſe; 
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if the leflee open it, and affigns his intereſt, it is ſtil 
waſte in the aſſignee ; but where the leaſe iggof lands, 
and all mines in it, there he may dig init. 5 Rep. 12 
a. b. Saunder;'s caſe. Ba 

But if leſſee of land, with mines of coals, iron, and 
ſtone, digs the coals, iron, and ſtones, ſo much as is ne< 
ceffary for him to uſe without ſelling, it is not waſte, 2 
Rcll.. Abr, 816. | ON 

If a leflee digs earth, and carries it out of the land, 
ation of waſt? lies, 71d. ibid. | | 2I6t 

If a leſſee digs for gravel or clay, for reparation of the 
houſe, not being open at the time of the leaſe, it is not 
waſte, any more than-the cutting of tres for reparatioh, 


I Df 53: 6. | . 
Vaſte in gardens, orchards, fiſh-ponds , dove-houſes, parks, 
&c. If the tenant cut down or deſtroy any fruit-trees 
growing in the garden or orchard, it is waſte : But if 
ſuch trees grow upon any of the' ground, which the te 
nant holdeth out of the garden or orchard, it is no waſte. 
1 In}t. 53. a. | | es vert Trans 
hedge alfo is no waſte. 14. bd. 10] 
Likewiſe, deſtruction of ſaffron heads in a garden, is 
not waſte, Bro. Waſte, pl. 143. cites 10'H. 7.:c: 2 
If the tenant of -a dove-houſe, warren, park, vivary, 
eſtangues, or ſuch like, takes ſo many that ſo much ſtore 
is not left as he found at the time of the demiſe, it 1s 
waſte, 1 Int. 53. a. Hob. Rep. C. 296.  ETOnE 
| Likewiſe if the leſſee of a pigeon-houſe ſtops the 
holes, that the pigeons cannot build, it is waſte, 1 Int, 


» Q, . : 
oo likewiſe, ſuffering the pales of a park to decay, 
whereby the deer are diſperſed, is waſte. 1d. :bid. 
Alſo, if the leſſee of a hop-ground plow it up and 
ſow grain there, it is waſte. Ow. 66. Moyle v. Moyle.. 
The breaking a weare is waſte, and ſo of the banks of 
a fiſh-pond, ſo that the water and fiſh run out, Ow. 66. 
Moyle v. Moyle . . 
Waſte 


W A s$S 


wh IWaſte with eſpe? to houſes. Waſte may be done in 


' houſes, by pulling them down or proftrating them, or by 
ſuffering the ſame to be uncovered, whereby the ſpars or 
rafters, planches or other timber of the houſe are rot- 
ten. 1 [nfl. 53. a. be 

Default of coverture of an houſe is waſte, though the 
timber be ſtanding. 2 Roll Abr. 815, 

But if the houſe be uncovered, when the tenant com- 
eth in, it is no waſte in the tenant to ſuffer the ſame to 
fall down. 1 [nt. 53. a. 


Though there be no timber growing upon the ground, 


yet the tenant at his peril muſt keep the houſes from | 


mnnk: 1 Int. 53. a. 
If a leflee raiſes the houſe, and builds a new houſe, if it 
be not ſo long and wide as the other, it is waſte, 2 Roll, 
Abr. 815. FA EN Tk 

So if he rebuilds it more large than it was before, it is 
waſte ; for it will be more charge for the leflor to repair 
it. 1 Inft. 53. a. | 

But it a leflee of land makes a new houſe upon the land 
where there was not any before, this is not waſte ; for it 
is for the benefit-of the leſlor. 2 Rol. Abr, 815, But 
according to lord Coke, if the tenant build a new houſe, 
it is waſte ; and if he ſuffer it to be waſted, it is a new 
waſte. Yet if the houſe be proſtrated by enemies or the 
like, without default of the tenant, or was ruinous at 
his coming in, and fall down, the tenant may build the 
ſame again with ſuch materials as remain, and with the 
other timber, which he may take growing on the ground, 
for his habitation ; but he muſt not make the houſe lar- 
ger than it was. ' 2 Roll. Abr. 815. 1 Infl. 53. a. 

If the houſe be uncovered by tempeſt, the tenant muſt 
in convenient time repair it. 1 /n/?. 53. a. ; 

If a leflee flings down a wall between a parlour and a 
chamber, by which he makes a pariour more large, it is 
waſte ; it cannot be intended for the benefit of the leffor, 
nor is it in the power of the leilee to tranſpoſe the houſe, 
2 Roll, Abr. 815. | INK 

So if he pulls down a partition between chamber and 
. Chamber, it is waſte, "Bro. Jaſte, 143. Or'if a'leſlee 
pulls down a hall or parlour, and makes a ſtable of it, it 
is waſte. 2 Roll. Abr, B15, | | 
If a leſſee pulls down a garret over head, and makes 

it all one and the ſame thing, 'it is waſte, 7d. [bid. 

If a leflee permits a chamber fore in decaſu pro defeftu 
plauſtrationis, per quod groſſum maberemium devenit putri- 


dum, & camera illa turpiſſmma & fadiſſima devenitt, aQtion 


of waſte lies for it, 1d. 1bid. ' Wa 
So if a leſſee permits the wall to be in decay:for default 

_ of daubing, per quod maheremium devenit putridum, aQion 
of waſte lies. 1d. Ibid, | | 

Breaking of a pale or ofa wall uncovered, is not waſte, 
Bro. Waſte, pl. 94. ap 
\. But breaking of a wall covered with thatch, and of a 
pale of timber covered, is waſte. . 14. 7b:d. 

Burning the houſe by negligence or miſchance, is 
 walte. 1/2. 53. a. bod DugY Ob I 

But by the'6 Az". c. 31. No action is to be proſecu- 
ted againſt any perſon in whoſe houſe or chamber, any 
fire accidentally begins, $1 

If the tenant do or iuffer waſte to be dohe in his houſes, 
yet if he repair: them before'any action brought, there li- 
eth no aQion of waſte againſt him, but he cannot plead, 
quod non fecit vaſium, but the ſpecial matter, 1 nt. 
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Waſte in things annexed to the freehald. The removing 
a.poſt in a houſe is waſte. 42 £d.'3. 6. _ 
$0 the removing of a door. 1d. /bid. 1 Inf. 53. 
So the removing-of a window. 42 £4. 3.6. 
'The digging up a furnace annexed to the frank tene- 
ment, and ſelling it, is waſte, Bro. Waſte, pl. 14.3. 
' The removing of a bench is waſte, though annexed by 


the tenant himſelf. Bro. Waſte, pl. 143. 1 Inft. 53.4. 


If wainſcot annexed to the houſe be taken away, it is 


waſte. 1d. 1bid. $ Agert | | 
Of tables dormant and fixed: in the land,. and not to 

the. walls by termor, and taken off within his term, waſte 

does not lie; for the houſe is not impaired by it: Per 

ingfan nl « and Grevil Serj. Bro, Waſte, pl. 104. 
_ V OL, il» L 


W. A... | 

Beating down a wooden wall, or ſuffering a brick wall 
to fall, is no waſte, unleſs it be expreſſly alledged, that 
the walls were coped or covered. Dyer 108. 6. pl. 41, 
Earl of Bedford v. Smith. 

aeſs wag be Foy gr in ous up a plank floor and 
mangers of a ſtable, plaintiff muſt ſhe | 
oo Bind, 1d. Ihia.. : bo: Y nn 

If leflee eres a partition, he cannot break it down 
without being liable to an aftion of waſte, for he has 
xa it to the frank tenement. Mo; 178, Cooke's 
caſe, 4 

Shelves are parcel of the houſe, and not to be taken 
away ; and though it is not ſhewed that the ſhelves 
were fixed, it. ought to be intended that they were fixed. 
oh Ing Chief Juſtice, 2 Bulf. 113. Lady St. Fobn 
V, £10tt, 


Pavement is a ftruQure, for they uſe lime to finiſh it, 
14. Ibid. ets | | 

Tf the tenant ſuffers the groundſels to waſte, in his de- 
fault of defence or removing the water from off them, or 
of dirt or dung or other nuſance which lies or hangs upon 
it, the tenant ſhall be charged, for he is bound to keep 


it in as good caſe as he took it. Ow. 43. Strictleborne 
v. Hatchman. X 


2. What waſte ſhall be deemed excuſable, and juſtifiable, 


It may be obſerved in general, that waſte which en-- 
ſues from the a&t of God is excuſable: Thus if a houſe 
falls by tempeſt, the tenant ſhall be excuſed in ation of 
waſte; but if it be uncovered by tempeſt, and ſtands, 
there, if the tenant has ſufficient timber to repair it, and 
does not, the leffor, if the leaſe be made on condition of 


re-entry for waſte, may re-enter, but not immediately 


upon the tempeſt, for it is no waſte till the tenant ſuffers 


it to. be ſo long. unrepaired, that the timber be rotted, 


and then it is waſte, Per Hull. Br. C:nd. pl. 40, 
Likewiſe, if a houſe be abated by lightning, or thrown 

down by a great wind, it is not waſte. 1 1/2. 52. 4. 
So if apple-trees are torn up by a great wind, it leſſee 

afterwards cuts them, it is not walle. Bro, Waſte, pl. 


"if the banks are well repaired by the leſſee, and the 
water notwithſtanding ſubverts them, and ſurrounds his 
meadow, by which it is become ruſhy, it is not waſte. 
2 Rol. Abr. 820. Contra, 20 H. 6. c. 1. 6; 

| The leffor cannot give trees during the tenant's leaſe. 
But if he grants them to a ſtranger, and commands the 
tenant to cut and deliver them, who does it," this ſhall 
excuſe him in an action of waſte, And yet the tenant 
was not bound by law to obey and execute this command. 
Bro. Done, &c. 13. * 

Tenant in tail may commit waſte in houſes as well as 
in a!l other parts of the eſtate, notwithſtanding any re- 
ſtraint to the contrary, and no inſtance can be ſhewn, 
where a tenant in tail has'been reſtrained from commit- 
ting waſte by injunCtion of the court of chancery. Ca/. 
Temp. Ld. Talib. 16. Glenorchy vv. _—_ b 

If tenant in tail grants .all his .eſtate, his grantee is 


diſpuniſhable of waſte; ſo ſuch grantee's grantee is alſo 


diſpuniſhable; Per Clerk J. 3 Le. 121.'p!, 173. 
Alon" > 04; 4c & jofe 

If a man deviſes land to two in tail, and after the one 
deviſee dies. without iſſue,' by which the reverſion in fee 
of one moiety reverts to the keir of the donor ; but the 
other deviſee is tenant for life of the whole, and after he 
commits waſte, aCtion of waſte lies againſt him by the 
heir of the donor for the one moiety. 5 Bac. Abr, 469. 

But 'aQtion of waſte does not lie againſt tenant in tail 
after poſſibility, for the greatneſs of the eſtate of inheri- 
tance which was once in him ; and alſo, as ſome ſay, be- 
cauſe the eftate was not within the ſtatute at the creation. 
11 Rep. 80. a, Lewis v. Bowels. ; | 

If lands are given to the huſband and wife, and to the 
heirs of the body of the huſband, the remainder to the 
huſband and wife, and to the heirs of their two bodies 
begotten, and the huſband dies without iſſue : the wife 
ſhall not be tenant in tail after poſſibility ; for the re- 


mainder in ſpecial tail was utterly yoid, for that jt could 


9 H never 
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Hever take effet, For fo long as the huſband ſhould 
have iſſue, it ſhould inherit by force of the general tail; 
and if the huſband die without iflue, then the ſpecial can- 
not take effect; inaſmuch as the iſſue, which ſhould inherit 
in ſpecial tail, muſt be begotten by the huſband ; and fo 
the general, which is larger and greater, hath fruſtrated 
the Pecial, which is lefler ; and the wife, in that caſe, 
{hall be puniſhed for waſte. 1 nfl. 28, 8, 
| It has been agreed, that tenant for years may cut 
wood ; but it has been doubted, if tenant at will may; 
but it ſeems, that as long as tenant at will is not coun- 
termanded he may cut ſeaſonable wood, &c. Bro, Waſte, 
l. 114. | : 
: Wes a man leaſes a wood which conſiſts only of 
great trees, the lefice cannot cut them. FHobart's Rep. 
caſe 290. | 

Nevertheleſs, if the leſſee cuts trees for reparation, 
and ſells them, and after buys them again, and employs 
them in reparation, yet it is waſte by the ſale. 1 /z/. 
4. 'S | 
. if leſſee cuts trees, and ſells them for money, 
though with the money he repairs the houſe, yet it is 
waſte, Jd. Thid, . 

As to the cutting of timber-trees for repairs by leflee, 
there is no difference whether the leſflor or lefſee cove- 
nants to repair the houſes ; for in either caſe it is not 
waſte, if leſſee cuts them. A. 23. pl. 80. Anor'. 

If a houſe be proſtrated by enemies of the King, or 
ſuch like, without default of the leſſee, the Jeflee may 
rebuild it again with the ſame materials that remain, and 
- may cut other timber upon the land to rebuild it, but 
he muſt not makethe houſe larger than it was. x /nft.53.a. 

Soif the houſe was ruinous at the time of the leaſe, and 
fell within the term, this is not waſte in the tenant. 1 
Int. 53. a. Bro. Waſte, pl. 130. 

But the leſſee ſhall not cut trees to make a new houſe 
where there was not any at the time of the leaſe, ZAo- 
bart's Rep. caſe 296. 

So if a leſſee ſuffers a houſe to fall for default of co- 
vering, which is waſte, he cannot cut trees to repair the 
houſe. Br. Waſte, þ!. 39- 

And in general, if the tenant ſuffer the houſe to be 
waſted, he cannot juſtify the felling of timber to repair 
it. t nfl. 53.9. _- | | 

If a houſe be runious at the time of the leaſe, though the 
leflee is not bound to repair it, yet he may cut trees to 
repair it. 1 /nff. 54. b. 

The tenant may 
reparation of the houſe, though the ſoil was not open 
when the tenant came in ; and it is juſtifiable as well as 
cuiting of trees. 1 nfl. 53. 6b. ; | 

So with regard to a ſtable, if it fall without default 
of the leflee in the time of the leſſor, the leſſee may 
take trees of the heir to make a new ſtable, if it be of 
neceſſity. Br. Waſte, pl. 67. W 

But if the ſtable falls in default of the leſſee, in time 
of the lefior, he cannot in time of the heir cut trees to 
make a new ſtable. Br. Waſte, pl. 67. 

Cutting wood to burn, where the tenant has ſufficient 
hedge wood is waſte. F.N. B.59. (M.) | 

Where leſſee for years has power to take hedge-boot 
by aſſignment, yet he may take it without aſſignment ; 
for the affirmative does not - away the power which. 
the law gives him. Dy. 19: þ/. 115. | 

If leſſor accepts his 4H inhis leaſe, the leſſee ſhall not 
have fire-boot, hay-boot, &c. which he ſhould have 
otherwiſe ; and the property of the trees is in the leffor 
himſelf, 4 Le, 162. pl.. 269. Sir Richard Lewkner's 
caſe. | 

| Yet it has been ſaid, that leſſee for years, the trees 
being excepted, has liberty to take the ſhrowds and lop- 
pings for fire-boot ; but if he cuts any tree, it ſhall be 
waſte, as well for the lopping as for the body of the tree. 
Noy 29. Rich. v. Makepeace, | 

If a tenant that has fire-boot to his houſe in another 
man's land, cuts wood for that intent to make his boot- 
wood, and the owner of the land takes it away, an ac- 
tion of trover and converſion lies againſt him by the te- 
nant of the land who hath ſuch fire-boot. Clayt. 49. 71. 


- 


likewiſe dig for gravel or clay for | 


W A 


If the leflor is bound in a bond of 1007, and the les. 


ſee cuts povaty oaks, and ſclls them, and pays the obl.. 
gee for his leflor, yet waſte lies againft him for cuttin» 
them down, though the money was applied to the uſe and 
profit of the lelfor, Dyer 36. pl, 38. Malcverer v. 
Spine, | | ey THe, 

If A. hath common of eftovers in the wood of B. for 
houſe-boot, and he cuts down four trees for that purpoſe, 
and in the working they prove unfit for the uſe, as for 
poſts of a houſe, &c. It was held, that A. cannot con. 
vert this timber to any other uſe, &c. neither can he ſell, 
and buy other fit wood with the money ; and he cannor 
enlarge the houſe with this timber, nor board the ſides 
of the barn there which had mud walls, or the like, be- 
fore. Clayt. 47+ pt. 81. Coram Berkley, Earl of Pem- 
broke's caſe, 

Where a rent is granted in fee, with a proviſo to en- 
ter and retain till ſatisfied of the profits; the grantee 
upon entry cannot cut trees or do waſte; Per three 
Juſtices. 1 Lev. 171. Femmet v. Ctily. | 
; Ms of dead wood is no waſte. F. N. B. 59, 
If a man leaſes lands with general words of all mines 
of coals, where there is not any mine of coals open at the 
time of the demiſe, and after the lefſee opens a mine, he 
cannot juſtify the cutting of timber-trees for making 
puncheons, corfes, roll-ſcoops, and other utenſils in and 
about the faid mine, though without them he could not 
dig and get the coals out off the mine: And this is like a 
new houſe built after the demiſe, for the reparation of 
which he cannot take timber upon the land ; and it had 
been waſte to open it, if it had not been granted by ex- 
preſs words: And it was ſaid by Hobart, that the law 
had been the ſame if the mine was open at the time of 
the demiſe. © Hobart's Rep. C. 296. Lady Dargy v. Aſp- 
with, And ſee Hutt. 19. where the caſe is more clearly 
reported, 


3. IVho may bring an ation of waſte, and againſt whom 
it may be brought. | 


By ſtat. 13 Fd. 1. cap. 28. the aQtion of waſte is 
given to one tenant in common againſt another, 
Where there are tenants in common for life, the one 
ſhall not have treſpaſs of trees cut againſt the other, but 
ſhall have waſte pro 1ndivio, though they are only tenar:ts 
for term of life, &c. but the cne may have treſpaſs of 
corn cut againſt the other, Br. Waſte, pl. 79. 

If one coparcener before partition makes feoffment to 
another, and one of them does waſte in the trees, waſte 
lies. 11 Rep. 49. a. Liford's caſe. | 

Likewiſe if two jointenants do waſte, and after the 
one enters into religion, waſte lies againſt the other alone. 
2 Rill. Abr. 828. 

By the 20 £4. 1. flat. 2. An ation of waſte is main- 
tainable by the heir for waſte done in the time of his an- 
ceſtor, as well as for the waſte done in his own 
time, 

This ation muſt be brought by him that hath the im- 
mediate eſtate and inheritance in fee- ſimpleor fee-tail, but 
——_—_ another may join with him. 1 1»/. 53. 9. 
285, a. | 
It is ſaid, that the reverſion muſt continue in the ſame 
ſtate that it was at the time of the waſte done, and not 
granted over; for though the reverſioner taketh the eſtate 
back again, the aCtion is gone, becauſe the eſtate did nor 
continue ; But in ſome ſpecial caſes an aftion of waſte 
ſhall lie ; though the leflor had nothing in the reverſion at 
the time of the waſte done, for if a biſhop makes a leaſe 
for life or years and dies, and the leſlee, the ſee being 
void, doth waſte, the ſucceſſor ſhall have an action of 
waſte, This is allowed, though the ſtatute of 20 ZE. 1. 
ſpeaks of thoſe that are inheritors. 1 If. 53. b, 356. 
a. 2 Roll. Abr. 825. | 

A tenant for life cannot have this ation, but a pat- 
ſon, &c. may have an aCtion of waſte, and the writ 
ſhall - ſay, ad exheredationem eccleſiz, for the dowry of 
the church. If a tenant doth waſte, and he in reverſion 
dieth, the heir ſhall not have an aCtion of waſte for 
waſte done in the life of the anceſtor : for he cannot fay 


69. Coram Berkley, Anon”, 


that the-waſte was done to his dilinheriſon, neither ſha]! 
I a biſhop 
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> biſhop; maſter of an hoſpita], parſon, &:. have an ac- 
tion of waſte done in _the.time of their predeceſſors, 1 
Inf. 341. a..1 Inſt. $3. b. 356. a. . . 5 

. If a leafe is made to 4. for life, the remainder .to B. 
for life, remainder to C. in fee ; no aQtion of waſte lieth 
againlt the firſt leflee during the eſtate in the mean re- 
mainder,. for then his eſtate would be deſtroyed. Other- 
wiſe if B. had a mean remainder for years, for that 
would be no impediment, the recovery .not deſtroying 
the term of years. 5 Rep. 76, 77. 1 Inft. 54. a. 

If lefſee for years commit waſte, and the years do 
expire, yet the Jeſſor ſhall have an aCtion of waſte for tre- 
ble damages, though he cannot recover the place waſted ; 
but if the leſſor excepteth of a ſurrender of a leaſe after 
the waſte done, he ſhall not have his aftion of waſte. 
It is ſaid that if a tenant repairs before a&tion brought, 
he in reverſion cannot have an ation of waſte ; but he 
cannot plead that he did no waſte, therefore he muſt plead 
the ſpecial matter. 1 /n/?. 285. a. 283. a. 1 {nft, 306. 
5 Rep. 119. 2 Cro. 6:8. | 

Likewiſe, by 11 4. 6. c. 5. where tenants for life, or 
for another's life, or for years, grant over their eftates, 
and take the profits to their own uſe, and commit waſte, 
they in reverſion may have an aCtion of waſte againſt 
them. 2 [n}t. 302. 

He in the remainder as well as the reverſioner may 
bring this ation, and every affignce of the firſt leſſee, 
mediate or immediate, is within this at. 5 Rep. 77. 
Paget's caſe. 2 Inſt, 302. 

It has been ſaid, that there are five writs of waſte, 
two at the Common law, as for waſte done by tenant in 
dower, or by guardian three by ſtatute, as againlt te- 
nant for life, tenant for years, and tenant, by the cur- 
teſy. It has been ſaid however, that tenant by the curteſy 
was puniſhable for wafte by the Common Jaw, for that 
the law created his eſtate as well as that of the tenant in 
dower, and therefore the law gives like remedy againſt 
them. 1 Int. 54. a. 2 It. 145, 299, 3OI, 305» 
But on this ſubject the authorities in the books are very 
contradictory, as the reader will perceive by attending to 
the note ſubjoining to the following clauſe of the ſtatute 
of Glouceſter, 6 Ed. 1. cap. 5. which enacts, that «'A 
man from henceforth ſhall have a writ of waſte in the 
chancery againſt him that holdeth by law of ZEng/and, or 
otherwiſe for term of life, or for term of years, or a wo- 
man in dower.” | wrt | 

No action of waſte lay before the ſtatute of Glouce/ter 
but againſt tenant in dower and guardian, and by the 
ſtatute, ation of waſte is given againſt tenant by the 
curteſy, tenant for term of life, and tenant for term of 
years. Br. Waſte, pl. 88. Lord Coke ſays, a reaſon 1s 
required, (that ſeeing as well the eſtate of the tenant by 
the curtely, as the tenant in dower are created by act in 
law,) wherefore the prohibition of waſte did not lie as 
well againſt tenant by the curteſy as the tenant in dow- 
er, at the Common law; and the reaſon he afligns 1s 
this, for that by having iflue the ſtate of the tenant by 
the curteſy, is originally created, and yet after that he 
ſhall do homage alone in the life of his wife, which proves 
a larger eſtate z and ſecing that at the creation of his el- 


tate he might do waſte, the prohibition of waſte Jay not | 
againſt him after his wife's deceaſe; but in the caſe of || 


tenant in dower, ſhe is puniſhable of waſte at the firſt 
creation of her eftate, 2 1nft. 145. But 2 1nft.- 299, 
ſays, that at the Common law, watte was puniſhable in 
_ three perſons, (viz,) tenant in dower, tenant by the curte- 
| iy, and the guardian, but not againſt tenant for life or 
tenant for years; and the reaſon of the diverſity was, 
for that the law created their eſtates and intereſt ; and 
therefore the law gave remedy againſt them ; but tenant 
_ for life and for years came in by demiſe and leaſe of. the 
. owner of the land, &c, and therefore he might in his de- 
miſe provide againſt the doing of waſte by his leſlee ; 
and if he did not, it was his negligence and default, 


Shall have a writ of waſle) Neither this aft, nor the 
\ Natute of Marlebridge, doth create new kind of waſtes, 
| but gives new remedies for old waſtes; and what is waſte, 


. 


and of the other moicty to B, and 4. does w 
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and what is not, muſt be detd&rmihed ,by-the Comino: 
law. 2 Inft. 300, gore WE IO #10424 

Againſt him]1f two ate jointenants for yeats or for life, 

and one of them does waſte, this is the waſte bf them 


both as to the place waſted, notwithitanding the words of 
the a& are, (him that holds.).2 nfl. 302. 


Holds by the law of England] Here teriant by.thecurte- 
ſy is named for two cauſes. 1, For that albeit: the 
common opinion was, that an action of waſte; did lie 


this word, (tenet) in the writ, for that the tenant by the 
curteſy did not hold of the heir, but of the. lord: Para- 
mount ; and after this at, the writ of waſte; grounded 
thereupon doth recite this ſtatute ; 2dly, for that greater 
penalties were inflicted by this a& than were at the Com- 


mon law. 2 1nf!. 301, Ne 
Or atherwiſe for term of lift, or for term of years] A lef- 


the words and meaning of this law, and in this point 
this act introduces that which was not at the Common 
law. 2 Int. 301. | 

. If feme leſſce for life takes huſband, the huſband does 
waſte, the wife dies, the huſband ſhall not be puniſhed 
by this law; fot the words of this a& be (a man that 
holds, &c. forlife) and the huſband held not for life ; for 
he was ſeifed but in right of his wife, and the eſtate was 
in his wife, 2 Inft, 3ol. _ ON 

He that hath an eſtate for life by conveyance at Com- 

mon law, or by limitation of uſe, is a tenant within the 
_—_ LW 302. RT . 
_ Tenant for years of a moiety, 2d or 4th pa 0 in- 
diviſo, is within this act; ns 5 it is RING 
the curteſy, or other tenant for life of a moiety, &c 4 
Inſt. 302. ah oO. 


Or a woman in dower] This is to be unde | 
the five kinds of dowers whereof Liitleton | +. hg 
dower at Common law, dower by the cuſtom, downer ad 
oftium eccleſiz, dower ex aſſenſu patris, and dower 4+ la 
pluis beale ; and againſt all theſe the aQion of waſte did 
lie at the Common Jaw. 2 Inf. 303, 

If tenant in dower be of a manor, 
thereof commits walſte, an aQtion of 
tenant in dower. 2 Inf; 303. 

Action of waſte lies againſt an occupant for life be- 
cauſe he has the eſtate of the leſſee for life, and 'bokds 
for life, as the ſtatute mentions, 6 Rep, 37. ov. Dean 
and chapter of Worceſter. | whe 

If leflee tor life be attainted of treaſon, by which the 
leaſe is forfeited to the King, who grants it over to 1, $ 
and he afterwards does waſte, though he comes en 1; " 
_ ation of waſte lies againſt him. 2 Roll. E 

26. | Ys 

So if a man diſſeiſes the tenant for life, and does waſte 
os —_— wor wy againſt the tenant for term i 
ife; for he may have his remedy over agai iſ- 
ſeiſor. Br. Wafte, tl. 138. q SO ae _ 

Likewiſe, if an eſtate be made to 4. and his heirs 
during the life of B. A. dies, the heir of A. ſhall be 
puniſhed in an aQtion of waſte. x Inft. 54. a. ({) 

But an aQtion of waſte does not lie againſt tenant by 
ſtatute merchant, elegit or ſtaple, becauſe it is not an 
eſtate for life or years, and the ſtatute mentions thoſe 
who, hold in any manner for life or years. Contra Fitzh. 
Nat. 58 H. and there ſaid, that in the Regiſter is 2 wtit 
againſt him. 6 Rep. 37. | | So 

Some books give the reaſon of it to be, becauſe the 
conuſor, if he commits waſte, may have a venire factas 
ad computandum, and the waſte ſhall be recovered in the 
debt. Fitz. Nat. 58. b. (K.) _- PEE 


and a copyholder 
waſte lies againſt 


leſſee, and makes a leaſe for life, and the leſſee for years 

enters upon the leflee for life, and' does\waſte, the leflee 
for life ſhall not be puniſhed for it. 2 If. 303. 

If leſſee for years makes a leaſe of one moiety to MA. 

7 5g the 

ation 


2gainſt him, yet ſome doubted of the ſame.in reſpe& to . 
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ſee for his own life, or for another man's life, is within 


If a man makes a leaſe for years, and puts out the 


W-.A.$ 


| ation ſhall be againſt both ; for the waſte of the one is | Common law, by reaſon'of the mean remainder for life ; 


the waſte of the other; Brownl. 2.38, Anon”, | 
An aQtion of waſte lies againſt a deviſee, and the writ 
may ſuppoſe it ex /egatione, | for it is within equity of the 
ſtatute. Br, Waſte pl. 132. | 
No aQtion of waſte lies againſt a guardian in ſocage, 
but an account or treſpaſs. 1 1n/t. 54. S. Þ. contra, 
F, N. B. 59. (E) © | 
If an eſtate of lands be made to baron and feme, to] 
hold to them during the coverture, &c. if they waſte, 
the feoffor ſhall have writ of waſte againſt them. Z. 
ſeft. 381. | 
If feme leflee for life marries, and the hufband does 
waſte, aQion lies againſt both. 2 Roll. Abr. 827. _ 
And, if in the above caſe, the huſband dies, aQtion 
of waſte lies againſt the feme for the waſte he commit- 
ted. Id. Ibid. 


. 


But if tenant in dower marries, and the huſband does } 


waſte and dies, the feme ſhall not be\puni 
14d. Ibid. | 

Likewiſe, if baron and feme are lefſees for life, and 
baron does waſte, and dies, the ſeme ſhall be puniſhed in 
waſte, if ſhe agrees to the eſtate. 1d. 1bid. 1 1nfl. 54. 
Kel. 113. | 

But if ſhe waives the eſtate, ſhe ſhdll not be charged. 
2 Roll. Abr. 827. 

So upon leaſe for years made to. the baron and feme, 
waſte lies againſt both. 1d. [bid. And 

If baron and feme are joint-leſlees for years, and baron 
does waſte, and dies, aCtion of waſte lies for this againſt 
the feme. 1d. bid. AIELT RELA 
Upon leaſe for life, to baron and feme, waſte lies 
againſt both. 17d. 1b:d. | 

Likewiſe, if feme commits waſte, and then marries, 
the ation ſhall be brought againſt both, ' 7d. 1:d. And 
the writ may be ud fecerunt vaſtum, or Duid uxer, 
dum ſola fuit, fecit vaſlum, Br. Waſte,. pl. 55 

Tf baron, ſeiſed for life of his wife in right of his wife, 
does waſte, and after the feme dies, no aftion of waſte 
lies againſt the baron in the tenuit, becauſe he was ſeiſed 
only in right of his wife, and the frank tenement was in 
- the feme. 1 Inf. 54. 5 Rep. 7546. 

But if the baron, poſleſſed for years in. right of the 
feme, does waſte, and after the feme dies, ation of 
waſte lies againſt the baron, becauſe the law gives the 
term to him. 1 Inf. 54. = | 
' A.-made a feoffment in fee to the uſe of himſelf and 
his wife, and to his heirs; there were underwoods on 
the lands, which were uſually cut at 21 years growth; 

A. ſuffered them to grow 25 years, and then died ; per 
to? cur? >: This ſhall bind the wife; for where the law 
limits a time for tenant for life to fell underwood, if it be 
not felled in that time, it ſhall not be felled by a tenant 
for life afterwards, but it ſhall be waſte, Godb, 4, 5, 
pl. 6. Anor'. T7 | | 

Leſſee for years of lands bought trees with liberty to 
cut them down within 8o years. Afterwards the leflee 
bought the inheritance, and, deviſed to-his wife for life, 
' remainder to the plaintiff in fee, and made his wife exe- 
cutrix, and died; ſhe cut down the. trees ; adjudged, that 
ar ation was maintainable ; for though the trees were 
once chattles in the leflee, yet by purchaſing the inheri- 
tance they are *again united unto the land. Ot. 49, 
Anor', AE age: | 


wh what ray in general, waſte may be reſtrained by 
jon in equity, ET. BS 


ſhed for this. 


Tf a tenant for life plant wood on the land, which is of 
fo poiſonous a quality that it deſtroys the principles of 
vegetation, without an expreſs power in his leaſe, where 
it is uſual to bave ſuch powers, it may be conſidered ag 
waſte, and the court of chancery may grant an, injunc- 
tion. 5 Bac. Abr, 493. MSS. Rep.. Marquis of 
Powis v. Derall, Cane. | 

If there be leſſee for life, remainder for life, the rever- 
-fion or remainder in fce, and the leffee in poſſeſſion waſte 
the lands, though he is not puniſhable for waſte by the 


þ 
| 


|| off all reftraint from the-tenant of doing it ; and he may 


yet he- ſhall be reſtrained in chancery, for this is a parti- 
cular miſchief. Afoer 554.S.P. 1 Vern. 23, S. P. 
"But if ſuch leſflee has in his leaſe zn expreſs clauſe of 
without impeachment of waſte, he ſhall not be injoined 
in equity. 1 Vern. 23. aL 6 

> If A. is tenant for life, remainder to B. for life, *re- 
mainder to firſt and other ſons of B. in tail male, re- 
mainder to B. in tail, &c. and B. (before the birth of 
any ſon) brings a bill againſt 4. to ſtay waſte, and A. 
demurs to this bill, becauſe the plaintiff had no right to 
the trees, and no one that had the inheritance was party 3 
yet the demurrer will be over-ruled, becauſe wake is to 
the damage of the publick, and B. is to take care of the 
inheritance for his children, if he has any, and has a par- 
ticular intereſt himſelf, in caſe he comes to the eſtate. 
Daryel v. Chamjneſs, 1 Eq. Caf. Abr. 400. 

On a motion for an injunCtion to ſtay a jointreſs, who 
was: tenant In tail after poſſibility, &c. from committing 
waſte ; it was urged, that ſhe being jointreſs within the 
IF #7. 7. ought in equity to be reſtrained from cutting 
timber, that being part of the inheritance, which, by 
the ſtatute, ſhe is reſtrained from aliening z and the court 
granted an injunction againſt wilful waſte in the ſite of 
the houſe, and pulling down houſes. 1d. Ibid. Cooks 
v. Whaley. | 

But where a jointreſs, who had a covenant that her 
jointure ſhould be of ſuch a yearly value, which fell ſhort, 
though her eſtate was not without impeachment of waſte; 
yet the court would not prohibit her committing waſte, 
ſo far as to make up the defeCt of her jointure. But 
quzre, if an action of waſte be brought againſt her, if 
chancery will injoin the action. 7d. 1bid. Carew v. Ca- 
Yew, 

It ſeems to be a general principle however, that tenant 
in tail, after poſſibility, ſhall be reſtrained in equity from 
doing waſte by injunQtion, &c. becauſe the court will 
never ſee a-man difinherited ; fer. 'chan. Finch, And 
he took a diverſity where a man is not puniſhable for 
waſte, and where he hath a right todo waſte; and cited 
| Uvedale's caſe, 24 Cor. 1. Ruled by lord Roll, to warrant 
that diſtintion, 2 Sharv bg. pl. 53. Abrahal v. Bubb. 

A. deviſed lands, on which timber was growing, 'to 
his wife for life, remainder to B. in fee, paying ſevetal 
legacies within a limited time, and in default of payment, 
the remainder to C, he paying the legacies; and on a bill 
brought by B. the court gave him leave to cut timber for 
the payment of the legacies, though it was oppoſed by the 
tenant for life and the deviſeeover, he making ſatisfaQion 

to the widow for breaking the ground by carriage, waſte, 
'&c. 2 Vern. 152. Claxton v. Claxton. nes . 

So where a man created a term for 500 years, in truſt 
for himſelf and his wife for life, remainder to truſtees for 
payment of debts and annuities ; and by will deviſed the 
reverſion thereof to A. for life, without impeachment of 

waſte, remainder to his firſt and other ſons in tail male, 
with remainder over ; and A. being in want, the court 
| gave him leave to cut down timber to the value of 5007. 
' though the debts and annuities were not paid ; the truf- 
tees having no power to fell the timber, they being like 
to have a long continuance, and there being a great deal 
of decaying timber on the eſtate. 2 Fern. 218. Aſſim- 
awale v. Leigh & al. | 
It-is true that a: leaſe :20ithout impeachment of waſte takes 


0 
% 


in ſuch caſe pull up, or cut down © wood or timber, or 
dig mines, &c.' at his pleaſure, and not be liable to any 
action. Plowd. 135. | +. phe. on 
But though the tenant may let the houſes be out of re- 
pair and cut down trees, and convert them to his own 
uſe ; yet where a tenant in fee-ſimple made a leafe for 
years without impeachment of waſte, it was adjudged 
that the leflor had till ſuch property, that if he cut'and 
carried away the trees, the leffee could only recover da- 
mages in aCtion for the treſpaſs, and not+for the trees : 
Alſo it hath been held, that tenant for life, without im- 
peachment of waſte, if he cuts down trees, is -oiily. (ex- 
empt from an action of waſte, &c. 11 Rep, 82. 1 250 
g 


2 


220, 2 Injl. 146. 6 Rep. 63. Dyer 184, 
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And if the words are, to hold without impeachinent 


of waſte, or any writ or ation of waſte, the leſſor may 
ſeize the trees, if the leſſee cuts them down, or bring 
trover for them. - Wood's Infl. 57 4. | 

In many caſes, likewiſe, the court of chancery will 
reſtrain waſte though the leaſe, &c. be made without im- 
peachment of waſte. For | 

The clauſe of without impeachment of waſte, never 
was extended to allow the deſtruction of the ettate itſelf, 
| but only to excuſe for permiſſive waſte, and therefore 
ſuch a clauſe would not give leave to fell or cut down 
trees ornamental or ſheltering of a houſe, much leſs to 
deſtroy or demoliſh a houſe itſelf. Thus 

A bill was brought by remainder-man to reſtrain tenant 

for life without impeachment of waſte, from cutting 
timber in J/e/2:v0od park improper to be felled ; and Lord 
Chancellor granted the injunQtion to reſtrain the defen- 
dant from cuiting timber, which ſerved for ſhelter or 
ornament to the houſe, or which grew in lines, avenues, 
or ridings for ornament, and alſo any other timber 1n the 
park, which was not of proper growth to be felled. 
And his lordſhip in this caſe declared, that courts © 
equity had in this reſpeCt eſtabliſhed rules much more re- 
ſtrictive than thoſe of the Common law; which gave te- 
nant for life, without impeachment of waite, as large 
a power «< ver the timber, as tenant in fee-ſimple, that 
timber might be had for public uſe. 5 Bac. Abr. 495. 
ASS. Rep. in Chan, 1744. Packington v. Packingion, 

Likewiſe where A. upon his marriage ſettled lands to 
the uſe of himſelf and 4. his wife, and the heirs of their 
two bodies; afterwards A. died without iſſue, 4. mar- 

ried D. the detendant, being then tenant in tail after 
poſſibility of iſſue extinCt : And A, and D. having felled 
ſome trees in a grove that grew near, and was an orna- 
ment to the manſion-houſe, and having an intention to 
fell the reſt; the plaintiff, to whom the lands did betong 
in remainder, brought his bill to reſtrain AZ. from felling 
theſe trees, and to have an injunction to ſtay the commit- 
ting of waſte, This cauſe was referred, and if the parties 
could not agree, then to be ſet down again. Burt lord 
Nottingham diſcovered his inclination fort:ter for granting 
an injunction. 2 Freem, Rev. 53. Abraham v. Bubb. 

So where a leaſe was made by a bithop for 21 years, 
without impeachment of waſte, of land that had many 
trees upon it, and the tenant cut down none of the trees 
till about half a year before the expiration of his term, and 
then began to fell the trees; the court granted an injunc- 
Pg For though he might have felled trees every year 
from the beginning of his term, and then they would 
have been growing up again gradually, yet it is unreaſon- 
able that he ſhould let them grow till towards the end ot 
the term, and then ſweep them all away : For though 
he had power to commit waſte, yet this court will mode] 
| the exerciſe of that power. 2 Freem. 55. Abraham 
* V.. Bubb. 

So in the caſe of tenant for life; remainder to the firſt 
ſon for life, without impeachment of waſte, with remain- 
' der over; the firſt ſon, by the leave of the leſſee of tenant 
for life, comes upon the land, and fells the trees ; although 
| he could not in that caſe be puniſhed by. an action of 
waſte, yet he was injoined by this court. 1d. 16:4, 

Likewiſe, where A. on the marciage of his eldeſt ſon, 


.in conſideration of 10,0007. portion, ſettled (:nter alia) 


Raby Caſtle on himſelf for life, without impeachment of 
waſte, remainder on his ſon for life, and to his firſt and 
. other ſons in tail male; afterwards, having taken ſome 
. diſpleaſure to' his ſon, he got 200 workmen together, and 
. of a ſudden ſtripped the caſtle of the lead, iron, glaſs, 
: doors, and boards, &c. to the value of 30004. And 
the court, on the ſon's filing his bill, granted an injunc- 
| tion to ſtay committing of waſte in pulling down the 
- Caſtle, and upon hearing the cauſe, not only the injunc- 
. tion to continue, but that the caftle ſhould be repaired, 
and put in the ſame condition it was in; and for that 
purpoſe a commiſſion was to iflue to aſcertain what ought 
. tb be repaired,. and a matter to ſee it done at the charge 
and expence of the father, and the ſon to have his coſts, 
2 Vern. 738, 739. 1 Salk, 161, S. C. Fane v, Ld. 
ernard. 


Vor. II. 
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Biſhop of Londen, in Edward the fixth's time, made a 
long leaſe, of which there were about twenty years to_ 


come, and the leaſe was made without impeachment of 


| waſte ; Y. in whom by ſeveral mean aſſignments the re- 


mainder of this. leaſe was veſted, articled with brick- 
makers, that they might dig and carr away the ſoil of 


twenty acres fix feet deep, provided they did not dig 


above two acres in the year, and levelled thoſe acres be- 
fore they dug up others. The (now) biſhop .of London 
having the inheritance in right of his biſhoprick, brought 


a bill to injoin the digging of the ground for brick ;. Lord 


Chancellor Parker direCted, that /Y. might carry off the 


brick he had dug, but ordered an injunction to ſtop fur- 


ther digging. 1 P. J/ill. 527. Biſhop of London v, Webb. 
5. What relief may be given in equity, in caſes of waſte, 


A bill was brought to reſtrain tenant in dower from 
getting peat ; Lord Chancellor diſmiſſed it with coſts, as 


it appeared to be vexatious ; the peat ſhe ſold not being 
above the value of 104. But herein it was ſaid, that 
digging peat is in many places the ordinary boot ; and 
p*rhaps the only fruit that can rife from the land. They 
do not carry away the ſoil, for they dig off the turff,, then 
cake away the peat, and lay the turff down again : And 
the tenant for life can no more dig peat to (:I], than cut 
down timber to icll; and the Chancellor ſaid, if he was 


to give any relicf, he muſt dire an iſſue; but that the 


cauſe was of too frivolous a nature to maintain the ex- 
pence. 5 Bac. Abr, 496. MSS Rep. Wilſen v. Bragg. 3d 
March 1742. | 

A bill being brought to redeem a mortgage, on the 
hearing, an account was decreed, and 240/. reported 
due; to which report the plaintiff had taken exceptions. 
The cauie thus ſtanding in court, the Lord Keeper, on 
a motion, and reading affidavits, that the defendant had 
burnt ſome of the wainſcot and committed waſte, ordered. 
the defendant to deliver up polleſſion to the plaintiff, who 
was a pauper, giving ſecurity to abide the event of the 
account. 2 Vern, 392. Hanſon v. Derly, © 

A. tenant for life, remainder to. truſtees to preſerve, 
&c, remainder to C, the plaintiff in tail, remainder over, 
wi:h power to A. with conſent of truſtees, to fell timber, 
and the money ariſing to be. veſted in lands, &c. to the 
lame uſes, &c. A. telled timber to the value of 3000/7. 
without conſent of truſtees, who never intermeddled; and 
A. had ſuffered ſome of the houſes to go out of repair. 
C. by bill prayed an account and injunction. "The maſtec 
of the rolls ſaid, that the timber might be conſidered under 
two denominations, to wit, ſuch as was thriving and 
not fit to be felled; and ſuch as was unthriving, and 
what a prudent man and good huſband, would fell, &c, 
and ordered the maſter to take an. account, &c. and the 
value of the former, which was waſte, and therefore be- 
longs to the plaintiff, who is next in remainder of the 
inheritance, is to go to the plaintiff, and the value of the 
other is to. be laid out according to the ſettlement, &c. 


but as to repairs, the court never interpoſes in caſe of 


permiffive waſte, either to. prohibit or give ſatisfaQtion, 


as it does in caſe of wilful waſte; and where the court 


have juriſdiction of the principal, viz. the,prohibiting, it 
does in conſequence give relief for-waſte done, ejther by 
way of account, as for timber felled, or by .obliging the 
party to rebuild, &c.' as.in caſe of houſes, &c., and men- 
tioned lord Bernard's caſe as to Raby Caſtle. 2 Vern. But 
as to repairs, it was objeCted, that the plaintiff here had 
no remedy at law by reaſon of the mean eſtate for, life to 
the truſtees, between plaintiff's remainder in-tail, and the 
defendant's eſtate for. life, and that therefore equity ought 
to interpole, &c. and that it was a point of - conſcience. 


Sed non allecatur. . 5 Bac. Abr. 496. ' MSS. Rep. Mich. 


vac. 1733. Caftlemain v. Lord Craven. Speke 
A lord of a manor may bring a. bill for an: account of 
ore dug, or timber cut by the defendant's teſtator, "Thus, 
A cuſtomary tenant of lands, in which was a copper 
mine, that never had been opened, opened the ſame, and 
dug out and fold great quantities, of ore, and died ; and his 
hcir continued digging and diſpoſing of great quantities 
out of the ſame mine. The lord of the manor brought a 
91 | bill, 
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bill in &quity againſt the executor and heir, praying an |' 


account of the ſaid ore; and alledged that theſe cuſtom- 
ary tenants were as copyhold tenants, and that the free- 
hold was in the plaintiff as lord of the manor and owher 
of the ſoil ; and that the manner of pafling the premiſ- 
ſes, was by ſurrender into the hands of the lord, to the 
uſe of the ſurrendree. It was infiſted for the defendants, 
that it did not appear, that the admittance in this caſe 
was to hold ad woluntatem domini ſecundum confuetudinem, 
&c. without which words, it was inſiſted, that there 
could be no copyhold, as had been adjudged in Lord Ch, 
T. Holt's time. And Lord Chan. Cnoper ſaid it would 
be a reproach to equity to ſay, that where a man has 
taken another's property, as ore, or timber, and diſpoſed 
of it in his life-time, and dies, there ſhould be no remedy. 
P. TV/ill. Rep. 406. pl. 112. Biſhop of Windhefter v. 
Knight. | 

Converting a brewhouſe into tenements of a greater 
value, is waſte, notwithſtanding the melioration, by rea- 
ſon of the alteration of the nature of the thing and of the 
evidence; and ſo reſolved on a trial before Hale, Ch. 
J. and the jury gave the verdict accordingly, and 100 
marks ſingle damages, which being trebled, amounted to 
2001. which the Chancellor compelled Cole to take. 
Lev. 311. Cole v. Green. 

Leſſee for 500 years, of land of about 20017. a year, 
built ſeveral houſes, and thereby improved the rents from 
200/. a year to 14001. a year, and quietly enjoyed the 
ſame for 20 years and more, and then an action of waſte 
was brought for pulling down a brick wall, and cutting 
down fruit trees, and digging gravel for laying the foun- 
dation of the houſes built on the ſaid ground. He 
brought a bill ſetting forth, that ſuch building could 
not be accounted any waſle, but rather a melioration and 
improvement of the land. The defendant pleaded the 
ſtatute by which proviſion is made for bringing actions 
of waſte. But the court over-ruled the plea, and order- 
ed the defendant to anſwer and to ſpeed the cauſe. Fn. 
Rep. 135. Wild v. Sir Ed. Stradling. 

An under-tehant of a jointreſs commits waſte ſpar/im, 
fo as at law the eſtate was forfeited, but infiſted that he 
had improved the eſtate from 40/. to 60/7. per annum, 
and offered to take a leaſe of it at that rent for 50 years, 
and to anſwer the value of the timber on a guantum dam- 
nificatus, Dugre, 2 Vern. Rep, 263. pl. 247. Ligov. 
Smith and Leigh. | 


_ 


One ſeiſed in fee of lands in which there were mines, 


all of them unopened, by a deed conveyed thoſe lands, 
and all mines, waters, trees, &c. to truſtees and their 
heirs, to the uſe of the grantor for life, (who ſoon after 
died) remainder to the uſe of A. for life, remainder to his 
firſt, &c. ſon in tail male ſucceſſively, remainder to B, 
for life, remainder to his firſt, &c. ſon in tail male ſuc- 
ceflively, remainder to his two fiſters C. and D. and the 
heirs of their bodies, remainder to the grantor in fee. A. 
and B. had no ſons, and C. one of the fiſters died with- 
out iſſue, by which the heir of the grantor as to one 
moiety of the premifles, had the firſt eſtate of inheritance : 
A. having cut down timber and ſold it, and threatened to 
open the mines; the heir of the grantor, being ſeiſed of 
one moiety vt ſupra, by the death of one of the fifters 
without Hue, brought his bill for an account of the 
moiety of the timber, and to ſtay A's opening of any 
mine ; And it was adjudged the right to this timber be- 
longs to thoſe, who at the time of its being ſevered from 
the freehold, were ſeiſed of the firſt eſtate of inheritance, 
and the property becomes veſted in them. 2 P. Wl. 
240. Whitfield v. Bait. | 

A bill was brought againft the executors of a jointreſs, 
to have a ſatisfaQtion out of aflets for permiffive wafte 
upon the jointure of the teſtatrix, &c.' But by Corwper 
]. the bill muſt be diſmiſſed, for here is no covenant that 
the jointreſs ſhall keep the jointure in good repair ; -and 
in the common caſe, without ſome particular circum- 
ſtances, there is no remedy in law or equity for permiſ- 
ſive waſte after the death of the particular tenant, Yn, 
Abr. tit. Waſte, þ. 523, cites M4SS, Rep, x Geo, 1. in 
Cant. Turner v, Buth, _ 


—_ 
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It has'been ſaid in equity, ' that remainder-man for life 
ſhall, in waſte, recover damages in proportion to- the 
wrong done to the inheritance, and not in proportion 
only to his own eſtate for life; 1 Yern. 158; Brown v, 
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A. being tenant for .ninety-nine years, if he ſhould fo 
long live, with truſtees to preferve remainder to his firſt 
and other ſons in tail, remainder to B, in tail; A. and 
B. before iſſue born of A. fell timber. The eldeft fon 
of A. afterwards brings his bill; for an account and fa- 
tisfation of the timber againſt B. Per Loid Chan. 
Plaintiff has no remedy at law either in his own name, 
or in the name of his truſtees. A. if he had not conſented 
to it, ſhould have brought<treſpaſs ; for tenant for years 
is conſidered as a fiduciary for remainder-man or his leſ« 
for. If A. had had an eſtate for life, and no limitation 
to truftees, the plaintiff could have had no remedy z be= 
caifſe tenant for life might have barred, or ſurrendered 
the whole eſtate to the remainder-man : But here the 
freehold was in the truſtees ; and the pofſeſion of leflee 
for years is in Jaw the poſſeflion of the owner of the free« 
hold. he truſtees however would not here have main- 
tained waſte, becauſe the Common law gave no aCtion 
of waſte, but to the owner of the inheritance; and the 
ſtatute of Glouce/ier gives the writ to the ſame perſon ; 
but the truſtees are in no other condition than remainder- 
man for life, Truſtees may bring a bill in equity to 
ſtay waſte, before the contingent remainder comes in 
e/ſe. Tf the truſtees had brought ſuch a bill, the court, 
as to trees actually cut, would have obliged them to have 
made fatisfation in money, to have been ſecured to at- 
tend the contingent uſes. Where there is tenant for 
life or years ſubje& to waſte, and timber is blown down, 
the owner of the firſt remainder in tail veſted, ſhall have 
it; for the Common law conſiders an eſtate in contin- 
gence as no eſtate: and when the tree is ſevered the pro- 
perty veſts in ſomebody. If there be tenant for life, 
remainder for life, remainder ir fee, remainder-man can 
have no aQion for waſte, becauſe plaintiff muſt recover 
the place waſted, which would be in juſtice to the re- 
mainder over; but ſuch a remainder-man of the inheri- 
tance after the intervening eſtate may have trover for 
the trees, and if remainder-man for life dies in the life of 
remainder-man in fee, he may bring waſte. 5 Bac. Abr, 
498. MSS. Rep, Garth v. Cotton, 26 Geo. 2. 

hough an injunction is a proper remedy, yet it has 
never been determined that a bill for an account cannot be 
maintained afterwards: And though a recovery was ſuffer- 
ed after waſte done, it was to the uſe of plaintiff and his 
heirs, , which is no new uſe, and ought not to bar waſte 
in equity. It is true, action of waſte dies with the per- 
ſon, but though waſte will not lie at law, as the perſon. 
committing it is dead, yet he may have relief in this 
court, It has been held in all caſes of fraud, the reme- 
dy never dies with the perſon, but relief may be had 
againſt the executor out of aſlets ; and this court will 
follow the aſſets of the party liable to the demand ; and 
colluſion in this court is the ſame as fraud. Decreed a 


 ſatisfaftion to be made to the plaintiff for the value of the 


timber, as he is now tenant in fee of the eftate ; but 
would not give any intereſt, as that would be carrying 
it too far. 5 Bac. Abr. 499.. For more learning 01 
- ſubjef3, ſee 5 Bac. Abr. and 22 Vim. Abr. tit. 
"aſte. | 
altel-bowl, (from the Sax. Yaſ-heal, i.e. health be 
to you) A large filver cup or bowl, wherein the Saxons, 
at their entertainments, drank a health to one ancther, 
in the phraſe of waſs-heal : And this waſtel-or waſs-heal 
bowl, was ſet at the upper'end of the table in religious 
houſes for the uſe of the abbot, who begun the health 
or poculum charitatis to ſtrangers, or to: his fraternity. 
Hence cakes and fine white bread, which were uſuall 
ſopped in the waſtel-bowl, were called wataltvent, | 
Matt. Pariſ. 141. | 
Waſtors, Were a kind of thieves ſo called ; men- 
tioned among robbers, draw-latches, &c. Stat, 4 Hen. 4. 
Ce. 27. rig $95 4 


Watch 
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© Warch and ward, Watching is properly intended of 
the night, and warding for the day time. Dalt. c. x04. 


Stat. 13 Ed. v1. cap. 4. The ftatute of Winheter | [7 13. : 
Warches, made by artificers, are to have the makers 


enaQts, that *< In great walled towns, gates ſhall be thut 
from ſun-ſet to ſun-riſe, and no perſon ſhall lodge in the 
ſuburbs from 9 of the clock until day, unleſs his hoſt 
will anſwer for him; and the bailiffs of the towns, 
every week or 15th day, ſhall make enquiry of all per- 
ſons lodged in the ſuburbs, or out-parts of the town ; 
and ſha]} call to account thoſe who have lodged or re- 
ceived ſtrangers or ſuſpicious perſons; and a watch ſhall 
be kept yearly, from the feaſt of Aſcenſion to St, Michael 
in manner following, viz. in every city 6 men fhall 
keep at every gate z every borough ſhall have 12, and 
every town © or 4 watchmen, according to the number 
of inhabitants, who ſhall watch from ſun-ſet to ſun-riſe; 
and every ſtranger paſſing by them ſhall be zrreſted till 
morning; and if he do not appear to be a ſuſpicious per- 
ſon, he ſhall be diſcharged ; otherwiſe he ſhall be deli- 
vered to the ſheriff, who ſhall keep him till he is duly 
acquitted : And where any perſon will not obey the ar- 
reſt, he ſhall be followed with hue and cry by all the 
town, and the towns near; and fo hue and cry ſhall be 
made from town to town, until he be taken and delivered 
to the ſherifk as aforeſaid,” | 

In falſe impriſonment the defendant juſtified that he 
was conſtable of B. and that he appointed the plaintiff to 
watch there, and becauſe he refuſed he put him in the 
ſtocks. And upon this it was demurred, 1ft, becauſe 
the defendant did not ſhew that the plaintiff was an in- 
habitant there; and that he cannot appoint a ſtranger to 
watch, neither by this ſtatute nor the ſtatute of 5 Z. 4. 
cap. 3. 2dly, It was moved that the conſtable cannot 
impriſon one for refuſing to watch, but muſt complain 
to a juſtice of peace, and he may inflift puniſhment upon 
the refuſers. 3dly, "That he ought to ſhew it was the 
plaintiff's turn to watch. "The court held, that for the 
firſt cauſe clearly, the plea is not good ; but for the ſe- 
cond, //ray held, that the conſtable might impriſon one 
for refuſing to watch. Garwdy contra ; and for the firſt 
cauſe it was.adjudged for the plaintiff. Cro, Eliz. 204. 
pl. 37, Ach. 32 & 33 Eiiz. in B, R. Stretton v, 
Brown. 

Mr. Serjeant Hawkins ſays, 2 Hawk. P. C. 80. cap, 
13. /. 4+ That it has been reſolved, that a ſtranger, 
who is not an inhabitant of a town, cannot be compelled 
by virtue of the ſtatute of J/inchefter, to keep watch: in 
it; but fays, it feems tv be agreed, that every inhabitant 
is bound to keep it in his turn, or to find another ſuſhi- 
cient perſon to keep it for him: From whence it fol- 
lows, that he is ind:Ctable for a refuſal; but it is not 
agreed that he may be committed by the conſtable till he 
conſent to do his duty, * | 

$. was indicted for that he, on the 19th of Tune, &c. 
and before, being an inhabitant, was ſummoned to 
watch with B. a conſtable, but made default, Excep- 
tions were taken, firſt, becauſe it does not ſay that he 
- continued to be fo. Secondly, That notice was given 
him to watch within the pariſh. Thirdly, Becauſe it 
was that he did not watch with B. a conſtable z whereas 
he ſhould have ſaid that he did not watch at all; for 
poſſibly he might watch the ſame night with another 
conſtable, It was anſwered, that this inditment is 
founded at Common law, and not upon the ſtatute of 
Winton, And as to the ſecond, there may be' an extra- 
- parochial placs where the conftable is to watch. But 
nothing was ſaid to the third exception. The court bid 
them plead to the inditment ; for they would not quaſh 
it. 5 Med. 393. Paſch. 10 WW. 3. B. R. The King v, 
_ Stanford. | h | | 

For the watch in London, ſee Stat, civ. Lond, 13 
oo wt 

Juſtices of peace ſhall have power to puniſh the offen- 
ders, 2 Ed. 3. c. 6. | 

Commiſſioners to apprehend malefafors and ſuſpeRed 
perſons, 1o Ed. 3. ft. 2. c. 3. Art. 1, &c. 
| Petty watch kept on the coaſts, 46 Eg. 3. 

Watch ſhall be kept on the coalts as formerly, 5 H, 
&+ C, 3» 
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Perſons agrieved by aſſeſſments for watch and 
ward may appeal to the Mayor, &c. 11 Geo: I. c. 18, 


names, &c. under the penalty of 207. Stat. 9 & 10 WV, 
3. c. 28. See Clocks and Watches, 

Water, In which are included navigable rivers and 
— for the ſtatutes relating thereto, ſee Biz 
— Water-baſliff, An officer in port-towns, for ſearch- 
ing of ſhips. Alſo in Londen, there is a water-bailiff 
who hath the ſuperviſing and ſearching of fiſh brought 


thither ; and the gathering of the toll ariſing from the 


Thames; and he attends on the Lord Mayor, having the 
principal care of marſhalling the gueſts at his table, and 
arreſts men for debt, or other perſonal or criminal mat- 
ters upon the river Thames. 28 H, 6. c. 5. 


Water-courle, A water-courſe does not begin by 
preſcription, nor yet by aſſent, but begins ex jure nature 
having taken this courſe naturally, and cannot be avert- 


ed. Per Whithck J. 3 Bulft. 340. in caſe of Surry v. 
Piggott. 


It one had ancient ponds, which. were repleniſhed by 


channels out of a river, he cannot change the channels, 


if any prejudice accrue by it to another. Per Cur. Het. 
32. Mich. 3 Car. B. R. Duncomb v. Randall. 

In caſe the plaintiff declared, that the 1ſt of May 1 
IF. & M. he was poſleſſed of a houſe from which a courſe 
of water per & trans the garden of the defendant currere 
debuit & debet, &c. The court gave judgment for the 
plaintiff; but an exception being taken becauſe he does 
not ſay that the water ever ran from the houſe, or that 
he was poſleſſed of it, but only that debuit, the court or- 
dered it to be put into the paper again ; & adviſare vult ; 
and afterwards this being a vollaory aCtion it was ruled 
to be well enough. Skin. 316. Paſch, 4. W. & M. in B. 
R, TFackſon v. Savage. 

In caſe the plaintiff declared, that he was poſſeſſed of 
an ancient meſſuage in Com. S. and that a certain water- 
courſe at D. currere debuit & adhuc debet in quendam fon- 
tem, and as often as the well overflowed run into the 
plaintiff*s houſe for his neceſſazy uſe, and that the defen- 
dant dug the ground ſo near the wall and placed a ciſ- 
tern there, ſo that the water was diverted and did not 
overflow from ſuch a day, whereby the plaintiff loſt his 
neceſſary water. Afﬀter verdict for the plaintiff it was 
moved, 1ſt, That there was no terminus a guo. 2dly, 
That it is not averred that it uſed to overflow. 3dly, Nei- 
ther is there a ſufficient diverſion alledged; but reſolved 
that it is not neceſſary to alledge a terminus a quo, and 
that the other informalities are cured by verdict ; and 
judgment for the plaintiff, Comb. 231. Mich. 5 I, & 
M. im B, R. Prickman v. Trip, Skin. 389. þl. 25. S. 
C. accordingly ; and as to the firſt objeQton of the want 
of a terminus a quo it is not necellary in this caſe, he having 
ſhewn, that the ſtream was uſed to run to the well, and 
he having diverted it when it was at the well, this is a 
tort, and it is not material from whence it comes; to 
which it was ſaid at the bar, that the terminus was ne- 
ceſlary, otherwiſe the jury could not know that there 
was ſuch a current, it it be not ſhewn; but per Cur. 
This ought to have been in proof, but it is not material 
after a verdict, And as to the 2d it was held, that con- 


ſuevit & debuit is ſufficient ; and as-to the 3d, that no at 


of diverſion is alledged, for ir is not ſutkcient to ſay 
that he had diverted the current, but he ought to ſhew 
an a which was the cauſe of the diverſion, which the 
court might adjudge a ſufficient cauſe ; ſed non allacatur ; 
and after it was adjudged for the plaintiff, and that the 
count was good after a verdict, though it might have been 
in a better manner; for it was not alledged, that the 
water had uſed to run from the well to his houſe ſo cer- 
tainly as it might have been; but all theſe things ſhall 
be intended to be proved upon evidence, and ſo aided 
by the verdict, Skin, 389, pl. 25. Mich. 5 W. & M. 

in. B. R. Prickman v. Tripp. 
In caſe for diyerting a water-courſe which the plaintiff 
had to a mill, he counted that the defendant intending 
to 
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to deprive him of the profit of the ſaid mill did divert the 
water ab antique curſu ſus, per quod he could not molare fo 
faſt, &c. after verdi&t it was moved, that he did not ſay, 
that he diverted the water from the mill, but from its 
ancient courſe, per quod, &c. and that ma/are was inſen- 
fiblez but the plaintiff had his judgment ; and they held, 
that the word (molare) being inſenlible, no damages could 
be given for it, and that the declaration had been good if 
that part had been left out. 5 4:4. 206, Paſeh. 8 I. 3. 
B. R. Richards v. Hill. | See 22 Vin. Abr. 525—528. 

Water-gage, a ſea wall or bank, to reſtrain the cur- 
rent and overflowing of the water: And it fignifies an 
inſtrument to gauge or meaſure the quantity or deepneſs 
of any waters. | 

Water-gang, (water-gangium) is a Saxon word for a 
trench or courſe to carry a ſtream of water ; ſuch as are 
commonly made to drain water out of marſhes. Ordin. 
Mariſc. de Romn, Chart. H. 3. 

Water-gavel, was a rent paid for fiſhing in, or other 
benefit received from ſuch river. Chart. 15 H. 3. 

Ulater-mcalure, is greater than /Yinche/ter meaſure, 
and uſed for ſelling of coals in the pool, &c. mentioned 
in ſtat, 22 Car. 2. 

Watermen, the fares of Z-ndn watermen limited, 
6 H. 8. c.'7 

Regulations of the 
& Mar. c. 16. | 

Penalty on watermen abſconding in the preſs by com- 
miſhon for the King's ſea ſervice, 2& 3P.& M. c. 16. 

Mariners licenſed by the 'T'rinity-houſe may ply as 
watermen upon the Thames, 8 El. c. 13. /. 5. 

What apprentices watermen may take, 1 Fac. I. c. 16. 
4 Ann, c 13. fe 1. 2 Geo. 2. c. 26. 

For the government of the watermen and lightermens 
company, 11 & 12}. 3.c.21. 2 Geo. 2. c. 26. f. 5. 

Rules for ſtationing ferries on Surdays, 11 & 12 FF. 3, 
C'S: oe $3» | 

Court of Aldermen may amend the bye-laws of the 
' watermens company, 4 An. c. 13. [. 2. | 

Watermen ſummoned by the rulers of the company, 
to ſerve on board the fleet, and not appearing to be dif- 
abled, &c. 4 Ann. c. 19. /. 18. | | 

Watermen not to take apprentices, without regiſtering 
their habitations, 2 Geo. 2.c. 26. 10 Geo. 2. c. ZI. /. 5. 

Owners of keys may ule their craft, 2 Geo. 2. c. 26. 

. | 

4 King flon ferry-boats, &c. exempted from the rule of 
the watermens company, 4 Geo. 2. c. 24. 

Not to take apprentices under 14 years of age, 10 
Geo. 2. c.. ZI. * 

Number of paſſengers limited, 10 Gee. 2. c. 31. /. 8. 

If they exceed the number, and any paſlenger be 
drowned, felony, 10 Geo. 2. c. 31. /. 8. 

A tide bell to be rung at Graveſend 
TO Geo. 2. c. ZI. /. 12. 

Water-drdeal. Our ignorant and ſuperſtitious an- 
ceſtors had a cuſtomary way of purgation, which they 
called Zudicium Dei, believing it to be the interpoſition 
of divine providence, or as it were the immediate judg- 
ment and deciſion of God himſelf. This was commonly 
by fire-ordeal, or by water-ordeal, and this. latter was 
either by hot water or by cold water. "The purgation 
by hot water was for the party accuſed to thruſt his hands 
or feet into ſcalding water, on preſumption that his inno- 
cence would receive no harm. That by cold water, was 
for the defendant to be caſt into a pond or river, (as they 
now pretend to try witches) whether he would ſink or 
ſwim. The fire-ordeal was for freemen, and perſons of 
better condition: The water-ord:al for churls, bond- 
men, and other ruſticks, as Glanwi reports In tali 
caſu tenetur fe purgare is qui accuſatur per Det judicium, 
ſctlicet per ferrum calidum vel per aquam pro diverſitate con- 
ditionis hoaminum, ſcilicet, per ferrum calidum fi fit hamo 
liber, per aquam ft fuerit ruſticus. Cowell, edit. 1727. 

Watling-\treet, is one of thoſe four ways which the 
Romans are ſaid to have made here, and called them Con- 
ſulares, Pretorias, Militares & Publicas, This rreet 
is otherwiſe called /erlam-ftreet, Et ſtrata quam filit 
Hethr regis ab orientali mari uſque ad «ccidentale per Angliam 


watermen upon the Thames, 2 Ph. 


and Billing ſgate, 


_—_— 
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Araverunt. R. Hov. f. 248. a. n. 10. This Areet leads 

from Dover to London, St. Alban's, ky rr Towerceſter, 

Atherton, and the Severn, near the Wrekin in Shropſhire, 

extending itſelf to Angleſey in Wales. Anno 3g EI. c. 2. 

The ſecond is called {keni/d-Areet, ſo called ab Tcenis, 

ſtretching from Southampton over the river 1/is, at New- 

bridge ; thence by Cambden and Litchfield ; then it pafleth 

the river Derwent by Derby, ſo to Bulſeover caſtle, and 

ends at Tinmouth, The third was called The, Foſſe, be- 

cauſe in ſome places it was never perfected, but lies as a 

large ditch, leading from Cornwall through Devonſhire, 
by Tetbwry, near Stow in the Wilds, and beſides Coventry 
to Leiceſter, Newark, and fo to Lincoln. "The fourth was 

called Ermine or Erminage-/ſtreet, beginning at St, David's 

in Yet Wales, and going to Southampten. See the laws 

of Edward the Cinfeſſor, whereby theſe four publick ways 

had the privilege of Pax Regis. See Hellingſhed's Chren. 

vol. 1. cap. 19. and Henry of Huntington, bib, 1, in prin- 

cipio. And in Leg. Il, 1. c. 30. there are three ways 

mentioned ; but /kenild-ftreet is omitted, which was cal- 

I-d [knild from the [c-ni, and fireat, which ſignifies a way. 

See an old deſcription of theſe ways, made by Robert of 
Gloucefter. Dug. Antiq. of Warw, p. 6. Cowell, edit. 


1727. 

/Unaverfon, ſuch goods as after ſhipwreck do appear 
{wimming on the waves. Cowell, edit. 17279, See 
Wreck, 

War-chandlers, the prices of their wares limited, 11 
Hen. 6. c. 12. Wax ſhall be truly wrought and mark- 
ed, and penalty of mixing roſin with wax, 23 Eliz. c. 
8. Penalty of 57, or pillory on counterfeiting marks, 
23 El. c. 8. ſe. be Wax imported to what duty liable, 
4 W.®& M. c. 54 2. | | 

Warſhot or Warſcot, (Cerag:um,) This was an- 
ciently paid thrice a year towards the charge of candles 
in churches, Tributum gued in ecclefiis pendebatur ad ſub- 
miniſtraticnem cere & luminarium, Spelm, 

Wap, (v:a) a paſſage, ſtreet, or road. Litt. And 
where a man has a way to his cloſe, he cannot go further 
without preſcription ; but it is held, if he go to a mill or 
bridge, it may be otherwiſe, 1 Lord Raym, 75, See 
Highway, | 
Weald, or Wald, in the beginning of names of 
places, fignifies a ſituation near wood, from the Sax. 
Ieald, i. e. a wood : And the woody parts of the coun- 
ties of Kent and Suſſex, are called the F/ealds, though 
miſprinted J/:/des in the ſtatutes 14 Car. 2. c. 6. | 

Wealreat, (from the Sax. J/eal, i. e. ftrages, and 
reaf, ſpoliatio) is the robbing of a dead man in his grave, 
Leg. Ethelred. cap. 21. | 

Wear, (wera) a great dam acroſs a river, accommo- 
dated for the taking of fiſh, or to convey a ſtream to a 
mill. Cowell, edit. 1727, 

Wears ſhall be put dowi:z, 7. C. 9g H. 3. c. 23. 25 
Ed. 3. fl. 4+ c. 4+ 45 Ed. 3. c. 2. 21 R. 2. c. 19. 
r-H..4: £12; C52 

Commiſſions ſhall be awarded to keep the waters and 
zreat rivers, and to correct defaults, 1 Z. 4. c. 12. 4 

> he Co IT. | 

To put down wears in the Thames, out of the liberties 
of London, 2 H. 6. c. 9. in Southampton harbour, 11 H. 7. 
C. 5. 14 & 15 H.8..c. 13; | | 

The penalty of not reforming wears, 12 £4. 4. c. 7. 

Shall not be ercCted along the coalt or near a harbour, 
3 Jac. I. Cc. 12. | | 

The new wear on the Exe near £xeter ſhall be conti- 
nued, 7 Fac. I. c. 19. | 
Regulations of wears upon the Thames, 6 & 7 I7. 3. 
c. 16. 

Owners of ancient wears may repair them, x Ges. 1» 
c. 18. /[. 18. 

_ Weavers, regulations of the trade of woollen weav- 
ing, 2& 3P.& M. c. 11. Repeal of a clauſe prohibiting 
weavers out of corporate towns to take apprentices, 
5 W.& M. c. 9. See (Qoollen Manufacture. 

Wedbedrip, the cuſtomary ſervice which inferior te- 
nants paid tu their lord in cutting down their corn, or 
doing other harveſt duties, From the Sax. Hd, a cove- 


nant or agreement, (whence to wedd, wedding, 3 wedded 
huſband, 


I 
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huſband, a wedded bondlave, &c.) and Biddan to pray 
or deſire, and rifpan to reap or mow, As if a covenant 
of the tenarit to reap for the lord at the time of his bid- 
ding or commanding. Paroch, Anitq. 401. Cruel, edit, 


1727. | BY | 
/Weigh, or Wey, (//aga,) Is a weight of cheeſe or 
wool, cqntaining two hundred fifty-fix pounds of avorr- 
du-fois, A weigh of barley or malt is fix quarters, or 
forty-eight buſhels. A weigh of cheeſe in Eſſex is three 
hundred pounds. Ft decimam caſet ſui de Herting, preter 
unam peiſam que pertinet ad cccleſiam de A, Mon. Angl. 
3 Par, f. 80. bo Where Peiſa ſeems to be uſed for a 
weigh, Coke's 12, Rep. fol. 17. mentions eighty weighs 
of bay-ſalt. Cowell, edit. 1727. * 
Weights, p2ndera: There are two ſorts of them in 
uſe with us; the one called zroy-weight, having twelve 
ounces in the pound, by which pearl, precious ſtones, 
eleuaries, and medicinal things, gold, filver, and brede 
are weighed, The other is termed Averdupois, and con- 
tains ſixteen ounces in the pound, by which all other 
things are weighed that paſs by weight. Geo. Agricola, in 
his learned treatiſe De ponderibus & menſurts, þ. 399. 
terms the pound of twelve ounces Libram medicam, and 
the other of ſixteen ounces Libram civiiem, ſaying ihus of 
them both, Medica & wvilis libra numer® non gravitate 
unciarum differunt, The ſecond ſeems ſo to be termed, 
by reaſon of the more full weirgh!, But by theſe words 
Aver du pois are ſometimes ſignified ſuch merchandize as 
are bought and ſold by this kind of weights, The firil 
ſtatute of York, made 9 E. 3. in Progem. 27 E. 3. ff. 2. 
c. 10. and 24 H. 8. c. 13. See Skene de verbor, jignif. 
verb. Serplathe. All our weights and meaſures have their 
firſt compoſition from the penny-ſterling, which cught 
. to wergh thirty-two wheat corns of a middle fort ; twen- 
- ty of which pence make an ounce, and twelve fuch 
ounces a pound ; but fifteen ounces make the merchant's 
pound, Plea, lib. 2. cap. 12. which, though an ounce 
leſs, ſhould probably be all one in fignification with aver- 
dupois ; and the other pound, called by Fleta trone-weirght, 
plainly appears to be the ſame with that we now call zroy- 
weight, Cowell, edit. 1727. _ | 
There ſhal} be but one meaſure and weight through- 
out the realm, A. C. 9 H. 3. c. 35. 14 Ed. 3. ft. 1, 
c. 12. 25 Ed. 3. ft. 5. c. 10. 27 Ed. 3. ft. 2. c..10. 
13-R. 2. ff. 1. c 9. 1.5 R 2s G4»: IH; $i c.10. 
8 H. 6. c.5. 11 H. 7. c- 4- 16 Gar. 1. c.- 19. . 22 
Car. 2. c..8. | of | 
Except in Lancaſhire, 13 R. 2. ft. 1. c. 9. . 
The aſliſe of ancient weights, af/i/a pan. &c. . 51 A. 3. 
fl. 1. Compoſ. de ponder. 31 Ed. 1. | 
ME O98 of aa of weights to be made, Judic. pillor, 51 
3: &. ©: 
oe Aards of meaſures ſhall be ſent in braſs to the 
counties, 14 Ed. 3. ft. 1. c. 12% +34 Ed. 3. c. 6. 
7 7. & 4 | : | 
A ſack of wool to weigh 26 ſtone, each ſtone 14. Ib. 
I4 Ed. 3. fl. 1. c. 21. 13 KR. 2. ft. 1. c. 9. 


| 


Commiſſions for eſiaying weights and meaſures pro- 


hibited, 18 Ed. 3. ft. 2. c. 4. v 
_ _ Aunſel-weight put out, 25 &d. 3. ff. 5. c. 9. 27 Ed. 
3. fl. 2. c. 10. 34 Ed. 3. c. 5. 
alances and weights for wool to be ſent to the ſhe- 
riffs, 31 Ed. 3. ft. I. c. 2. 

Every town to have a common balance, 8 Z. 6. c. 5. 
x11 HJ. 6. c.8. 

And to have ſtandards of weights and meaſures, 7 H. 
7. & 4. 11H. 7. c. 4. 12 H. 7. c. 5. 

Penalty of pillory, &c. on offenders, 11 A. 7. c. 4. 

Who ſhall ſeal meaſures, where there is no clerk of 
the market, 22 & 23 Car. 2. c. 12. /. 4+ 

Weights and meaſures to be marked, 31 Geo. 2. c. 17. 
J 9. See Meaſure, and 22 Yin. Abr. 533. 

Weights of Auncel, mentioned. in ſtat. 14 E4. 3. 
ft 1. c. 12. See Auncel-weight, 

Wend, Yendus, (i. e, perambulatio, from the Sax. 
zvendam) Signifies a certain quantity or circuit of ground. 
Rental. 16 Maner. de IV ye, fag. 31. | 

Vor, UI. 


4 
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Were, (Sax. wera,) ISthe ſum paid in ancient time 
for killing a man, when ſuch crimes.were puniſhed with 
pecuniary mulcts, not death; or it is pretium redemptio« 
nis of the offencer. Leg. Ed. Conf. cap. 11, 

Werclada, (from the Sax. were, i, e, pretium capitis 
hominis occiſt, and ladian, purgare) Was where a man was 
flain, and the price at which he was valued not paid to 
his relations ; but the party denied the fat; when he was 
to purge himſelf by the oaths of ſeveral perſons, accord- 
ing to his degree and quality, which was called werelada 
Leg. H. x. c. 12. | 

Wergeld, (wergeldus,) the price of homicide ; paid 
partly to the King for thi loſs of a ſubje&, partly to the 
lord whoſe vaſlal he was, and partly to the next of kin 
of => ng __ Hr iT. I. 

elt-larohlage, Was the law of the 1/4 
dee Merchenlage, Ty ME 

Weltminſker, 7fmmafterizm, was the ancient ſeat 
of our Kings, and is now the well-known place where 
the High Court of Parliament, and Courts of Judicature 
fit, It had great privileges granted by Pope Nicholas ; 
among others, ut amplius in perpetuun Regie conflitutionis 
locus fit atque repoſitorium regalium inſignium. Ep. ejus ad 
aiv. Edxvard. Tom. 3. B. f. 1228. See City, and 4 Inſt. 
- {RE | 
Rules for government of the 12 wards in 7/:/fmin/ter 
27 El. ro. in1I713. A atgh 

The inhabitants of /Yfmin/ter excuſed from ſervino 
on juries for Xrddleſex, 7 & 8 I7. 3. c. 32. ſc g. : 

A new place appointed for J/:/min/ter market 
{Fs 26:5 $0 
For building a ſquare in Dean's yard, 28 G, 2. &. 54. 
Eighty conſtables to be appointed yearly in JYe/tmin- 


» 23 


fer; 290 G. 2 £25. 
Penalties on perſons refuſing the office of leet jurymen : 
or conſtables in Weſtminſter, 29 G. 2. c. 25. [.4&<. 


High conſtable not to be continued longer than three 
years, 29 G. 2. c. 25. |. 9. 
| Perſons may a@ as commiſſioners of the land-tix in 
I«jiminſler, who have leaſehold eſtates of 207. per Ann. 
29 G. 2.: 6:26. /. 4. | 

'The way from Charing-cres to the houſe of parliament 
to be widened, 29 G. 2. c. 38. 

For enabling the dean' and chapter of 7YeAmin/ter to 
grant a long leaſe, 29 G. 2. c. 26. 

For re-builcing the terrace and water-gate at York 
Builiings, 29 G. 2. c. go. | 

For widening the ſtreet from Cockſour-Stere 
Garden, 30 "gt Cc. th FOITY 


cecd thither till the 10th of arch, 15 Car. 2. c. 15. 
Whales, Whale-bone, Fins, Dil, and Blub- 
ber, 'The King's prerogative in whales, 17 Ed. 2. 1. 
Cc, IN, 6 OS 6. | 
Whale-fins, bones, oil, or blubber, where to pay 
double aliens cuſtom, 12 Car, 2. c. 18. /. 5, 
Duty on whale-fins, 9 & 10 IF. 3. c. 45. 106 11 
I. -3..c+ 21. þ. 31-:. 9 Ann. c 21/1» Rs 


Plantation whale-fins to pay as Greenland, 10 & 11 | 


304-21. fo 30-: | 

W hale-fifts,»&c. imported by the Greenland company 
_ io & 11 WF. 3. 25. /. 17. 5G. 2. 
£..20.- 4.1: 

Foreign-cut whale-bone prohibited, g & 10 JF. 3, 
c 23 + 13. 4 nn. c. 12. fo 6. 

Peflalty on maſters of ſhips importing foreign-cut 
whale-bone, 4 Ann. c. 12. /. 6. | 

Encouragement of the whale-fiſhery in the gulph, 
5 of St. Laurence, and on the coaſts in America, 4. 

« 2+: 6: 206 

Wharf, (charfa,) Is a broad plain place near a cee4 
or hith of the water. to lay wares on, that are brought 
to or from the water, 12 Car. 2. co 4. | 

Wharfage, (wharfagium,) Is money paia for landing 
wares at a wharf, or for ſhipping or taking goods into a 
boat or barge fgom thence. It is mentioned in fiat, 17 
H. 8. c. 26. and 22 Car. 2. c. 11, &c, 


= K Wharfinger, 


34+ 
Weſtmony and Jleland, Fiſhing veſſels not to pro- 


F « 


H. 8. cap. 46. See F. N. B. f. 263. 


_ gc 
W.I.F 
Wharfinger, Is he that owns or keeps a wharf, or 


hath the ove: ſight or management of it. Stat. 7 E. b, 7. 
12 Car. c. 4. and 22 Car. 2. c. II. | 


Wheelage, (Rotagium, ) Tributum ef? quod rotarum no- |, 


mine penditur ; hac eft, pro plauſtris & carris tranſeuntibus. 
Spelm, 

"herlicotes, The ancient Engl;/h open chariots that 
were uled by perſons of quality, before the invention of 
coaches. See Stowe's Survey of London, p. 70. ; 

Whiniard, A ſword ſo called ; from the Sax. win- 
nam, i.e. to get, and ar?, honour; becauſe honour is 
acquired by the ſword. Cwell, edit. 172.7. 

White aſhes, Perſons conveying white aſhes beyond 
ſea, what to forfeit, 2 & 3 Ed. 6. c. 26, Pearl aſhes 
may be imported from Germany. 10 & II Will. 3. c. 
21. ſeR. 30. wh: 

2nhircharr-filver, (Candidi cervi argentum,) Is a mult 
paid inte the exchequer out of certain lands in or near 
the foreſt of Whiteheart, which hath continued from 
Henry the third's time, who impoſed it upon Thimas de 
la Linde, for killing a moſt beautiful whrte hart, which 
that King before had purpoſely ſpared in hunting. Camb. 
Brit. þp. 150. | 

Uhite-meats, Milk, butter, cheeſe, Eggs, and any 
compoſition ot them, which in time of ſuperitition were 
forvid in Lent, as well as fleſh, till King Henry the 
eighth publiſhed a proclamation to allow the eating of 
zubite-meats in Lent. Anno Reg. 34+. 1543, Cowell, edit. 
"/Unyiterent, Is a duty or rent of eight-pence, payable 
by every tinner ir, the county of Devon to the Duke of 
Giriwwal!. S2e Quitrent, ; 

Uhite-ſpurs, A ſort of Efquires ſo called. See 
Eſquire. 

UWhitrfuntide, So called, becauſe thoſe who were 
newiy baptized came to the church between Ea/ter and 
*Pentecsft in white garments. Cowell, edit. 1727. 

Uhitſon-farthings, mentioned in letters patent of 
King, Hen. 8. to the dean of IVarceſter. See Pente- 
coſtals, | : 

Uhite-{traits, A kind of coarſe cloth in Devonſhire, 
about a yard and half a quarter broad, raw, mentioned 
in fat. 5 H. 8. c.'2. . 

Ulic, A place on the ſea-ſhore, or-on the bank of a 
river. 1 In/t. f. 4. b. But it more properly fignifies, in 
the Saxon, a ſtreet, a village, or dwelling-place; alſo a 
caſtle, ſee I/yke. It is often in the Saxon language made 
2a termination to"the name of a town which had a com- 
pleat name without it ; as Lunden-wic, that is, London 
town, which ſignifies no more than London; as in the 
Saxon annals it 1s mentioned, that King Athelbert made 
Mellitus biſhop of Lunden wic. So Ipſwich is written in 
ſome old charters Villa de Gippo, and ſometimes Yill de 
Gipps wico z which is no variance, but the ſame thing : 
For Gipfs is the compleat name, and Gipps-wic is Gipps- 
toon. Cowell, edit. 1727. | 

Uica, A country houſe or farm ; and there are many 
ſuch houles called the wie, and the wick. Cowell, edit. 


1727. ns 
Unichenerif, Witchcraft, The word, occurs in the 
laws of King Canute c. 27. 6 | 
UUidow of the King, (Y:dua Regis, )*Was ſhe, that 
after her buſband's death, being the King's tenant in ca- 
pite, was forced to recover her dower by the writ de dote 
aſſignanda, and could not marry again without be King's 
conſent. Staundf. Prereg. cap. 4. See the ſtatute of the 
Prerog. anno 17 Ed. 2. Mag. Chart. cap. 7. and 32 
Widowhood, { /iduitas,) 1 he ſtate and condition of 
a widow. Sctant quid ego Margeria que fui uxor R. Smith 
de Birchore (com. Heret.) mm viduitate & in legitima po- 
teflate mea, remift, relaxavi, &c. Dat. apud\Birchore dis 
dominica in feſt, nativitatis 'Fohannis Baptiſte, anno 9 


Ry 022 Oh ROW 
Wife, (U*:r :) After marriage, all the will of the 
wife, in judgment of the law, is ſubye® to the will of 


the huſband; and it is commonly faid, a feme covert 


hath no will, fed fuiget radius mariti. Co. 4 Rep. Forſ. 
and Henitling's cale, wee Perkins, fol, 2, 3, 4. Plowd. 


wit 


Comment. 334. Bret and Rigden's caſe. Der per 


Student, fol. 13. and 4 FL. 6. 31. See Baron and 
Feme, 
WAigreve, A Saxon word, derived from Wis, Or wic 
which fignihes ſptvam, and greve, prepoſutus, and denotes 
the overſeer of a wood, according to Spe/man : But wia 
in Saxon, more truly ſignifies via, and ſo it may more 
properly intend an overſeer of the highways. Cell. 
edit. 1727. ' | 

Wild fowl, The taking of pheaſants and 
with nets on the ground of another, prohibited 
Co £7» 

Taking the eggs of falcons and ſwans prohibited, xx 
i:3;-.6 27; | 

The taking of young herons prohibited, 19 H. », 
Sd © 
Killing wild fowl in Fune and Fu prohibited, 
H. 8. c. 11. repealed, Ro 4 Ed. C2 ee 

Taking their eggs prohibited, 25 Z7. 8. c. x1, #% 
39g 4E4. 6. £79. /. 2. 

Buying and ſelling pheaſants and partridges (except 
ary officers of the houſhold) prohibited, 32 2. 8. 
6. 'V; 


Taking the eggs or birds of hawks, made felony, 32 
', i Wy 4 | h 

The ducks, &c. between the firſt of Jul and firſt of 
September prohibited, 9 Ann. c. 25. [7 4. 

The time enlarged between 1 Fune and 1 Oftber, 10 
Geo. 2. c. 32. f. 10. 

See Game, 

Will, or laſt will and teſtament, (ze/famentum, ultima 
voluntas.) A teſtament is a jutt and compleat declara- 
tion or ſentence of a man's mind, or laſt will, of what 
he would have to be done with his eſtate after his death. 
Or, according to ſome, a will is a declaration of the 
mind, either by word or writing, in dilpoling of an eſ- 
tate, and to take place after the death of the teſtator. 
Terms de ley, woc. Teſtament. Scwinb, part 1. ſc. 2 & 4. 
= Abr, part 4. woc. Tefltament. Carth. 38. ' Lea v. 

iO, 

Te is in Latin called te/ftamentum, i. e. telatio mentis, 
the witneſs of a man's mind and to devite by teſtament, 
is to ſpeak by a man's will, what his mind is to have 
done after his death : And it is ſometimes called a will, 
or Jaſt will, for theſe words are ſynonyma, and are pro= 
miſcuouſly uſed in our law : However, by the civil law, 
it is only ſaid to be a teſtament when there is an exe- 
cutor made and named in it; and when there is none, 
it is but a codicil only : for a codicil is the ſame that a 
teſtament is, excepting- that it is without an executor ; 
and a man can make but one teſtament that can take ef- 
fect, but he may make as many codicils as he will. 7d, 
bid. 1 Inft. 111. , Swinb. part 1... 5, | 

And by the Common law, where lands or tenements 
are deviſed in writing, although there be no executors 


partridges 
» II f , 7. 


named, yet that is properly called a laſt will; and where 


it doth concern chattels only, a teſtament. 11». 111. 
He who makes the teſtament, is called the teſtator ; 
and when a man dies without a will, he is ſaid to die in 
teſtate. Shep. Abr. part 4. voc. Teftament. $-. 
A teſtamentary ſchedule without witneſſes, or an exe- 
cutor, has been declared a will. 2 Z4. Raym. 1282. 
Powell v. Beresford, 
"There are two forts of wills or teſtaments : Firſt, in 
writing ; which is, where the mind of the teſtator, in his 
life-time, by himſelf, or ſome other by his appointment, 
is put in writing : Or, ſecondly, by word, or without. 
writing; which is, where a man 1s ſick, and for fear 
that death, or want of memory or ſpeech, ſhould ſur- 
priſe him, that he ſhould be prevented, if he ftaid the 
writing of his teſtament, deſires his neighbours and 
friends to bear witneſs of his laſt will, and then declares 
the ſame preſently, by word, before them: And this is 
called a nuncupative or nuncupatory will or teſtament ; 
and this being after the death proved by witnelſles, and 
put in writing by the ordinary, is of as great force for 
any other thing, but land, as when at the firſt in the 
life of the teſtator it is put in writing, 1 Int. 111. Perk, 
fe 476. Wied, part 1. 187, 
| I A codicil 


w I L 
A codicil is alſo in writing or by word, as a will or teſ- 
tament 1s. | | 

The civilians have other diviſions of wills and teſta- 
ments, ſolemn and unſfolemn, privileged and unprivi- 


leged, whereof the Common law makes no mention. 
1d. ibid, + 


T. Who are capable of making a will or teſtament. 
2. What are the requiſites, to gon/litute a good will, 
3- Of wills to paſs lands and tenaments. 


4. In what language a will may be written, and of the 
circumſtances of ſigning, ſealing, atteſigtion and publica- 
ton. | : 

re-publiſhing of a will; what ſhall amount to a 
EEE? = 4 a re-publication ſhall make a de- 
viſe good. ; | 

6. What ſhall be a ſufficient prof of a will, and in what 
caſes deviſees, legatees and creditors may be admitted to prove 
a will. 

1 - nuncupative wills. ] F 
8. Of the nature and effeft of a will or teſtament and of 
@ codicil ; and how wills ſhall be conſtrued. 


g. Of revoking a will, and where a will ſhall be ſet 
afide for fraud. 


1. Who are capable of making a will or teſtament. 


An infant, until he be of the age of 21 years, can 
make no will of his lands by ſtatute of 32 & 33 A. 8. 
But by ſpecial cuſtom in ſome places, where land is deviſe- 
able by cuſtom, he may deviſe it ſooner ; and of his 
goods and chattels, if he be a boy, he may make a will 
at fourteen years of age, and not before z and if a maid, 
at twelve years of age, and not before : And then they 
may doit without apdaagainſt the conſtnt of their tutor 
father, or guardian. 32 HeaSY c. 1. 34 H.8.c. 5. 


nb. part 11. eff. 2. 
or” Age ſhe pet attained to the laſt day of 14 or 12 


years, the teſtament by him or her in the very laſt day. 


of their ſeveral ages aforeſaid, is as good and lawful, as 
if the ſame day were already then expired. 16:4. 
Likewiſe, if after they have accompliſhed theſe years 
of 14 or 12, he or ſhe do expreſſly approve the teſtament 
made in their minority, the ſame by the new will and 


declaration is made ſtrong and effectual]. Swinb. part 11, | 


wg yet ſome ſay an infant cannot make a will of his 


goods and chattels until he be of 18 years age. 1 
. b, | 
hr” be, however been agreed in equity, that a female 
may make a will at 12 years of age of a perſonal eſtate, 
and a male at 17 years of age or 15, if he be a perlon of 
iſcretion. 2 Vern. 469. | 
ws covert A -.oh make a will of her landFand 
goods, except it be in ſome ſpecial caſes : For of her 
Linds ſhe can thake no will with or without her huſband's 
corifent, ſtat. 32 & 33 H. 8. 4 Rep. 51. Bro. Tefta- 
ment, 13. Burt of the goods and chattels ſhe has, as exe- 
cutrix to any other, ſhe may make an executor with- 
out her huſband's conſent ; for if ſhe does not fo, the 
adminiſtration of them muſt be granted to the next 
a-kin to the deceaſed teſtator, and ſhall not go to the 
huſband... 42 H. 7. c. 24. Perk. ſet. 502, Fitz. 
ER -. of them ſhe can make no deviſe with or 
without her huſband's leave, for they are not deviſe- 
able; and if. ſhe deviſes them, the devile is vgid. 
. 526. @ 

" Fa things due to the wife, whereof ſhe was not 
poſſeſſed during the marriage, as things in action, and the 
like, ſhe may make her will, at leaſt ſhe may make her 
- huſband executor of her paraphernalia, viz. her neceſſary 
wearing apparel, being that which is fit for one of her 


rank, Some ſay, ſhe may make a will without her | 


{band's leave, others doubt of this ; howeveraalf agree, 
4 ſhe, and not his executor, ſhall have this after her 


a» ® 
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huſband's death ; and that the huſband cannot give it 
away from her, and of the goods and chattels her huſ- 
band has either by her or otherwiſe, ſhe may not make 
a will without the licence and conſent of her huſband 
firſt had ſo to do ; But with leave and conſent the may 
make a will of his goods, and make him her executor if 
ſhe will. Andit is ſaid alſo, that if ſhe does make a will 
of his goods in truth without his leave. and conſent, and 
after her death he ſuffers the will to be proved, and de- 
livers the goods accordingly, in this caſe the teſtament 
is good: And yet if the huſband gives the wife leave to 
make a will of his goods, and ſhe does ſo, he may revoke 
the ſame at any time in her life-time, or aſter her death, 
before the will is proved; But a woman after a contract 
with any man, before the marriage, may make a will 
as well as any other, and is not at all,difabled hereby. 
i2 1. 7. 24. 18 Ed. 4. 11. Perk. ſed. got. Fitz. 
Exec. 28, 109. Bro. Ter/ta. 11, 4h 

Likewiſe, a wife, whoſe huſband is baniſhed by a& of 
parliament for life, may make a will as a feme ſole. 
2 Vern, 104. 

A mad or Junatick perſon, during the time of his in- 
ſanity of mind, cannot make a will of lands or goods 
but ſuch a one as hath his /ucida intervalla, clear or calm . 
intermiſfions, may, during the time of ſuch quietneſs 
and freedom of mind, make his will, and it will be good 
Swinb, 11. þ. 3. | 

90 alſo an ideot, z. e. ſuch an one as cannot number 
twenty or tell what age he is, or the like, cannot make 
a will or diſpoſe of his lands or goods ; and although he 
make a wile, reaſormble, and ſenſible will, yet it is void: 


has groſſum caput, and is of the middle fort, between a 


Id. part 11. f. 4. * 

An old man likewiſe, who, by reaſon of his great age, - 
is childiſh again, or ſo forgetful that he forgets his own 
name, cannot make a will, for a will made by ſuch an 
one is void, 14. 1bid. part. 11. /, 1. 6 Rep. 23. Marquis 
of Winche/t:#'s caſe. OWLS 1 

So alſo.it ſeems a drunken man, who is ſo exceſſively 
drunk that he is deprived of the uſe of his reaſon and un- 
der{tanding during that time may not' make a will, for 
it 15 requiſite that when the teftator makes his will, that 
he be of ſound and perfe& memory, 7. e. that he have a 


eſtate with reaſon. Swinb, part 11. ſ, 1. and ef, 6, 

A man who is both deaf and dumb, and is fo by na- 
ture, cannot make a will ; but a man who is ſo by acci- 
dent, may by writing or ſigns make a will ; and ſo may 
a man who is deaf or dumb by nature or accident. 1d, 
part IT. /- 1 & 10. | 

And ſo alſo may a man that is blind, 
I & II, £ | 
, + But an alien enemy, perſons convifted and attained, 
and recuſants convict, cannot make a teſtament of lands 
or goods. Wood's Inft. 335. | bY” 

Neither may the head, or any of the members of a 
corporation, make a will of the lands or goods they have 
in common, for they ſhall go in ſuccetfion. Fitz. Abr. 
Tee. 1. Perk. 498. | | | 

A traitor attainted, from the time of the treaſon com- 
mitted, can make no will of his lands or goods, for they 
are forfeited to the King : But after the time he has a 
pardon fggm the King for his offznce, he may make a will 
of his lands and goods to another man. Stwinb, fart 11. 
f. 12. 5 & 6 £4d.6.c. 11. /. 9. | 

A man who is attained or convicted of felyny cannot 
make a teſtament of his lands or goods, for they are for- 
feited ; but if a man be only indicted, and dies before 
the attainder, his will is good for his lands and goods 
both ; and if he be indiCted, and will not anſwer upon 
his arraignment, but ſtands mute, &c. in this 'caſe his 
lands are not forfeited, and therefore he may make a 
will of them. Swight part 11. f. 13. N. B. 

If a man kill himſelf, his will as to his goods and 
chattles is void, but as to his lands is good. Platud, 261, 
Hales v. Pettit, | | 


14. part 1, /. 


A man 


But ſuch a one as is of a mean underſtanding only, that 


wiſe man and a fool, is not prohibited to make a will, * 


competent memory and underſtanding to diſpoſe of his . 


* 


bd 
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A man likewiſe, who is outlawed in a perſonal action, | 
cannot make a will of his goods and chattels, ſo long as 
the ogtlawry continues in force, but of lands he may 
make a will, Swinb, part 11. /. 21. 

But note, that however the wills of traitors, aliens, 
felons, and outlawed perſons are void as to the King or 
Lord that has right to the lands or goods by forfeiture or 
otherwiſe; yet the will is good againlt the teſtator him- 
ſelf, and all others but ſuch perſons only. Hood, vol. 791 
Shep. Abr. part 4. vic. Teſlament. | 

And note alſo, By the civil law the wills of divers 


others, as excommunicated perſons, hereticks, uſerers, in- 


ceſtuous perlons, ſodomites, libellers, and the like, are 
void ; but by cur law the wills of ſuch perſons, at leaſt 
as to their lands, are good by the ſtatutes that enable men 
to deviſe their lands. 14, 26.4. 

In ſhort, all, perſons whatſoever, male or female, old 
or young, lay or ſpiritual, at any time before their 
d:ath, whilſt they are able to ſpeak fo diſtinly, or write 
ſo plainly, that another may underſtand them, and per- 
ceive that they underſtand themlelves, may make wills 


of their lands, goods and chattels, and that although they 


have ſworn to the contrary ; and none are reſtrained 
of this liberty, but ſuch as are before named. 1d. bid, 


2. Il hat are the requiſites to conſtitute a good will, 


To conſtitute a good will it is neceſſary, "I 

1. That the teſtator be a perſon legally capable of mak- 
ing a will, | 

2. The ſecond thing required to the making of a good | 
teſtament, is, that there be a perſon to take, and one 
that is capable ; for in all gifts by deviſe, or otherwile, 
that are good, there muſt be a donee in fe, and not 
ps/ſe only, and one that {hall have capacity to take the 
thing given, when it is to.veſt, or the giit ſhall be void, 
Shep. Alr. part 4. f. 13, vic. Teſi 

And hence itis, that where the deviſee of lands or goods, 
or an Executor of a will, doth die before the deviſor, or 
him that makes the will, the deviſe and will is void, and 
that neither the heir or executor ſhall have the thing 
deviſed. 1d. Ibid. Plawd. 345. Brett. v. Rigden. 

A deviſe to the wife for life, and after to the children 
unpreferred, is good. 1 And. 6o. Amer v. Ludding- 


ton. Wy 
But a deviſe by a man to his heir and his heirs, is 


void. 2 And. 11. Garmyn v. Arſtate. 

One deviſed his leaſes of lands to B. his eldeſt ſon, ex- 
cept the ſum of 140 /. to be paid out for portions for his 
daughters, and made FP. his executor ; and held a good 
deviſe to them after this manner, ard that the daughters 
might ſue for it in the eccleſiaſtical court, or court of 
equity. Shep. part 4. þ. 13+ Voce Teſt. 

If one deviſe to the ſon in tail, and if he die without, 
iſſue, to the next of his name ; the. daughter after mar=- 
ried cannot have it, for ſhe is not of his name. Cyro 
Eliz, 532. Ben. v. Smith. | 

One ſeiſed of a manor and lands, deviſeth the ſame to 
his ſon, and after, by another part of his will, deviſeth 
part of the ſame to another of his ſons ; theſe deviſes are 
good, and they ſhall be jointenants. 3 Leo, 11, 

3. That the teſtator, at the time of making his will, 
have animum te/tandi, i. e, a mind or ſerious intention to 
make ſuch a will. 

For it is the mind, not the words of the tatator that 
gives life to the will : Since if a man raſhly, unadviſedly, 
incidently, jeſtingly or ang; and not ſeriouſly, 
writes or ſays, that ſuch a one ſhall be his executor, or 


have all his goods, or that he will give to ſuch a one | 1,/ 


ſuch a thing ; this is no will, nor to be regarded. And 
the mind of the teſtator herein is to be diſcovered by 
circumſtances; for if at the time he be ſick, or fers him- 
ſelf ſeriouſly to make his will, or requires witneſſes to 
bear witneſs of it, it ſhall be degmed in earneſt; but 
if it be by way of diſcourſe only, or ſomewhat he will 
do hereafter, or the like, it ſhall be taken for nothing. 
Swinb, part 1. f. 3 wo 

4. That the mind of the teſtator in making his will 
be free, and not moved by fear, fraud, or flattery. 
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For when the teſtator is moved to. make his teſtament 
by fear, or circumvented by fraud, cr overcome by {. me 
immoderate flattery, the ſame is void, or at leaſt voidable 
by exception : and therefore, if a man, by occaſion of 
ſome preſent fear or violence, or threatning of future evil 
does at the ſame time, or afgerwards by the ſame motive, 
make a will, it is void, not only as to him that puts bim 
in tear, but as to al] _—_— althcugh the teſtator confirms 
it with an oath ; but if the cauſe of fear be ſome vain 
matter, or, being weighty, is removed, and the teſtator 
alterwards, when the fear is paſt, confirms the teſtament, 
in this caſe, perhaps, the will may be goed. And if 2 
man, by occaſion»of ſome fraud or dectit, be moved to 
make a will, if the deceit be ſuch as may move a prudent 
man or woman, and if the end be_evil allo, the will is 
void, or voidable at the leaſt ; 'but if the deceit be livht 
and imall, or if it be to a good end, as where a man is 
about to give all his eftate to ſome iewd perſon, from 
his wite and children, and they perſuade the teſta- 
ror that the Jewd fellow is: dead, or the like, and 
thereby procure him to give his eſtate to them, this is a - 
g0o0d will. Ard one may, by honeſt intercefſions, and 
modeſt perſuafions, procure another, to wake himfblf or 
a ſtranger cxecutor to him, cr the like, Ad this will not 
hurt the wiil; allo a man nay uſe fair and Faitering 
ſpeeches to move the teftawor to make his will, and to 
give his eſtate unto himie lf or jome friend of his; except 


| it be in caſe wheres the flatterer firlt thicatens him, or 


puts him io fear, or & his flatte;y joins fraud ang deceit; 
or where the tcftator is a perion of weak Juydynment, or un- 
ver the goverament of the flatter. r, or in danger from 
nimz as wie; the phyſician ſhal, perſuade his pzuen. un- 
der his hand to make his will, and give bis cftate to 
h.mielt: or the wife attending on her huſband in his 
ickneis ſhall negie&t him and in the mean time flatter 
him to give her all; or where the perſuader is imp/rtu- 
nate, and will lave no denial:,or where there is ano- 
ther teſtament made betgre,; for in M1] theic catesgthe will 
will be in danger to be avoided. If I be wuch privy to 
another maii's mind, and he tells me often in his health 
how he intends to ſettle his eſtate, and he being ſick, I 
of my own head, draw a will according to his mind, be- 
fore declared to me, and bring it to him, and aſk him 
whether this ſhall be his will or no; and he conſiders of 
it, and then delivers it back to me, and ſays, yes; this 
IS a good will. - But if otherwiſe, ſome friends of a ſick 
man, of their own heads ſhall make a will, and bring it 
to a man in extremity of ſickneſs, and read it to him, and 
aſk him, whether this ſhall be his will, and he ſays, yes, 
yes: orif a man be in great extremity, and his frieads preſs 
him much, and fo wreft words frum him ; eſpecially if 
it be in advantage of them, or ſome friends of theirs ; in 
theſe caſes the wills are very ſuſpicious. 77. :b:d. part 11, 
/- 25 and part 7. ſet. 2, 3, & 4. 

5 That the wiil be made in the form preſcribed by 
law« 


3. Of wills to paſs lands and tenements., 


By the commen law, no lands or tenements (except 
by particular cuſtom) were deviſcable by zny laſt will or 
teſtament, neither could they be transferred from one to 
another, but by ſolemn livery of ſeiſin, matter of record 
or ſufficient writing, Becauſe it was preſumed, that the 
teſtator would do that zn extremis, that he would not 
do in his health; that it proceeded from thesdiſtemper 
of his mind by the anguiſh of his diſeaſe, or by finiſter 
perſuaſion to which in his fickneſs he was mote ſubject. 
n/t. 111. b. 1 Roll. Abr. 608. 

The true reaſon ſeems to be from the nature of the 
feudal tenure, and the relation that was firſt eltabliſhed 
betwixt the lord and his tenant, For though donations at- 
ter length of time were made to the tenant and his 
heirs, or the heirs males or females of his body, under 
certain duties and ſervices, exprefily reſcrved, or which 
the law created and though the word heirs, &c. be words 
of limitation, and appropriated to meaſure out the 


length or continuance of the eſtate : yet they were always 
| underſtood 
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underſtood the heirs of the preſent tenant, who being lia- | 


ble to the ſame ſervices when they came into the tenancy, 
the lord was to have the tuition and education of ſuch 
heirs, incaſe they happened, by reaſon of their minority, 
to be incapable of performing the ſervices, that fo he 
might, by his care and diſcipline, ſecure to himſelf te- 
nants always capable thereof, either in their own perſons, 
if they happened to be males, or by proper martiages with 
his tenants, if they proved to be females; and therefore by 
no a of the tenant's could he diſpoſe of the feud, ſo as to 


defeat the lord of .the advantages of his ſeigniory ; and, 
hence it was, that a tenant could not deviſe it even to his 
own heir, ſo as to make him a purchaſer thereof ; for! 
then he coming in, not by the donation of the lord, but: 
the diſpoſitioh of the tenant, though he remained liable 
= the lord loſt the advantages of 

c. which were annexed only to, 
thoſe who came in upon the terms of his own donation | 


to the naked ſervices, 
wardfſhip, marriages, 


by deſcent. 1 £9. Caf. Abr. gor. | 

The ſtat. 32 H. 8. cap. 1. uſual 
of wills, enaQts, ©* "That every perſon having manors, 
lands, &c. ſhall have power to give, diſpoſe, will, and 
deviſe by will, in writing or otherwiſe, by a&t executed. 


in#his life-time, all his ſaid manors, &c. any law, ſtatute 


Ec. to the contrary notwithſtanding.” | 

There have been ſeveral refolutions concerning wills, 
made purſuant to this ſtatute fince the making thereof :| 
But as the fatute 29 Car. 2. which follows, is now the 
proper pattern to follow, having altered the forms by 
requiring more ceremony and greater exaQneſs, it will 
be ſufficient barely to mention ſome. of the caſes on this 
Natute of 32 H.8. viz. That the lands muſt be ſua, and' 
herefore lands purchaſed after a will is made will not paſs. 
ide Plow. 344. A deviſe of an authority to executors to 
Mor 341. A man beyond ſea 
wrote a letter, in which he declared his will to be, that 
this lands ſhould go in ſuch a manner; and adjudged a 
'g00d will; Afr 177. So if a man had ordered one to 
"make his will, and thereby to deviſe whiteacre to 4. and, 
this heirs; and blackacre to C: and his heirs, and he had, 
written the deviſe to A. but before the deviſe to C. was 
wrote, the deviſor died, yet as to A. this had been a good| 
deviſe, 3 Co. 31. b. So a will was held good where a 


w 


"lawyer took only ſhort notes, with defign to reduce it 
[into form, which he afterwards did, but the deviſor died 


before it was read to him. 1 And. 34. A will wrote 


"without the appointment of the teftator, if read to him, 


.and approved by him, was held good ; figning and fealing 


was not neceſſary, Cro. Eliz. 100. Dyer 72. a. 2 Leon. 


3 | 
- And Farther by the ſtatute of frauds and perjuries, 29 
Car. 2. c. 3. ſ. 5. All deviſes and bequeſts of any lands 


or tenements deviſeable by the ſtatute of wills, or by any” 


particular cuſtom, ſhall be in writing, and ſigned by the 
-party deviſing the ſame, or ſome other perſon in his pre- 
ſence, and by his expreſs direfions, and ſhall be atteſted 
and ſubſcribed in the preſence of the ſaid deviſor by three 
or four credible witneſſes, or elſe they ſhall be utterly 
void and of none effec. | | 

And byJe#. 6. ** No deviſe in writing of lands, tene- 


 *ments or hereditaments, or any clauſe thereof, ſhall be 


revocable other than by ſoine other will or codicil in writ- 
ing, or other writing declaring the ſame, or by burning, 


_ cancelling, tearing or obliterating the ſame by the teſta- 


tor himſelf, or in his preſence, and by his direQtions and 
conſent : But all ſuch deviſes and bequeſts ſhall remain in 
force until the ſame be burnt, &c. in manner aforeſaid, 
or unleſs the ſame be altered by ſome other will or codi- 
cil in writing, or other writing of the deviſor, ſigned in 
preſence of three witneſſes, declaring the ſame.” 

\ Therefore if a will be of lands or tenements,, it muſt 
be in writing, and it muſt be committed to writing at 
the time of the making thereof ; and it is not ſufficient 


that it be put in writing after the death of the teftator, 


being firſt made by word of mouth only, for then it is 
but nuncupative ſtil]: But if the will be firſt made by 
words of mouth, and be afterwards written, and then 
brought to the teſtator, and he approves of it for his will : 


or if the teſtator, when he declares *his nnd, appoints 
Vor., Il, | 


—_ 


ly called the ſtatute} 


| 
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that the ſame ſhall be written; and thereupon the ſame 
is written accordingly in the life-time of the teſtator } 
theſe are good wills of land, and as good as if they had 
been written at the firſt ;"if therefore one be very ſick, 
and another comes to him and aſks him, whether his 
wife ſhall have his lands? and he ſays; yes; anda clerk 
being preſent, puts this in writing, without any prece- | 
dent, commandment, or ſubſequent allowarice of the fick 
man, this is. no good will of the land: So if he declares 
his whole mind before witnefles, and ſends for a' notary 
to write it, and dies before' he comes, and he writes it 
after his death, 'this is no good will of his lands, but a 
good nuncupative'will for hjs'goods and chattels, except 
he declares his mind to be, that-it ſhall not be his will 
unleſs it be put in writing ; for then perhaps it may not 
be a good will even for his goods and chattels; So if he 
that writes the will cannot hear the party ſpeak, and ano- 
ther, that doth ſtand by the ſick man, tells him what he 
ſays; in' this caſe, if there be none others preſent to prove 
that he reported the very words of the fick man, this 
will be no good will of the land; But if a notary takes 
direQtions from the ſick man for his' will, and after goes 
away and writes it, and then he brings it again and reads 
it to the teſtator, and he approves it; or if it be written 


| from his mouth by the notary according to his mind, and 


his mind were to bave it written, although it be not 
ſhewed or read to him afterwards ; theſe are good teſta- 
ments. Soif the notary does only take certain rude notes 
or direQtions from the ſick man, which he agrees to, and 
they be afterwards written fair in his life-time, and not 
ſhewed to him again, or not written fair until after his 
death ; theſe are good wills of lands; But if a ſick man 
bids the notary nfake a will of his lands, but does not tell 
him how, and the notary makes a deviſe of it after his 
own mind, this no good will: And yet if it be after 
read unto him, and approved by the teſtator, it may be 
good, ' If a'will be found written in the teſtator's houſe, 
and not known by whom, and it be read unto and ap- 
proved by the teſtator, this is not a good will in writing 
of lands and goods: Wed, part t, 798. Dyer 72. 
Plowd. 345. Fee nave os 9 
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4. In what language a will may be written, and of the 
circumſtances of figning, ſealing, atteſtation and publication. 


It is not material in what matter or ſtuff, whether in 
paper or parchment, nor in what language, whethes in 
Latin, French, Dutch, or any other tongue, 'or in what 
hand or letters, whether in ſecretary hand, Roman hand, 
or court hand, or in any other hand, a will be written, 
ſo that it be fair and legible, that it be read and under- 
ſtood ; neither is it material whether the ſame be written © 
at large or by notes or charaQers uſual or unuſual, as 
XX. for twenty, or when the figure 1 is uſed inftead of: 
the letter A. if it be uſual in the teſtator's writing, or the 
like ; for the will is good notwithſtanding. So alſo, if 
ſome words be omitted, or improper ſentence uſed, when 
the intent and meaning 1s apparent ;z as where a man 
ſays, I make my wife of this my laſt will and teſtament, 
leaving out the word executrix, yet the will is good; and 
this ſhall be underſtood. But if it be ſo done-as it can- 
not be read, or by reading the mind of the teſtator can- 
not be known, then the will is void and of no force, in 
like manner as a nuncupative will is when the words 
ſpoken are ſo ambiguous, obſcure, and uncertain that 
thereby the meaning of the teſtator cannot be known or 
underſtood. Swinb. part 4. ſet. 28. hrorage 

"The chauſes of the 29 Car. 2. above recited, having ren- 
dered the circumſtances of ſigning, &c. neceſlary, it is 
next to be inquired, when, in legal conftruQtion, theſe 
requiſites ſhall be deemed to have been complied with ; 
which may be beft colleted by an attention to the fol- 
lowing caſes. DN i ONT 0 

It has been held, that ſealing of a will, is a ſigning 
within the ſtatute of frauds and perjuries. 2 Str. 764. 
Warneford v. Warneford. OT a ai 

But a will ih writing need* not be ſealed-: But it is 
added, Q. if it be good to paſs freehold or inheritance. 
iz." 'E BUT: I gn $24." SHHOVCN 
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Where the teſtator owns his hand before the witneſſes 
who ſubſcribe the will in the teſtator's preſence, the will 
is good, though all the witneſles did not ſee the teſtator 
ſign: and it is obſervable that the ſtatute of frauds does 
not ſay that the teſtator ſhall ſign his will in the preſence 
of three witneſſes ; but requires theſe three things, firſt, 
That the will ſhould be in writing. Secondly, T hat it 
is ſigned by the teſtator. And thirdly, That it ſhould 
be ſubſcribed by three witnefles in the preſence of the 
teſtator. 3 P. Will. 254. Stonehouſe & us v. Evehn. 

Nevertheleſs a will has been held to have been wel] 
executed, though it was not mentioned in the atteſtation 
to have been ſigned in the preſence of the teſtator. 2 Str. 
1109. Croft v. Pawlet. | 

If a will be atteſted by three witneſſes, who ſeverally 
ſigned their names, not being preſent together; . yet 
each ſigning being in the preſence of the teſtator, makes It 
a good will within the ſtatute, 2 Chan. Caſes. 109. Anon' 

But if a man ſubſcribes his will in the prefence of two 
witneſſes, and they ſubſcribe it in his preſence, and after 
makes a codicil in writing, reciting that he had made a 
former will and confirmed the ſame, (except what was 
excepted by the codicil) and declares, that the codici] 
ſhall be taken as part of his will, and publiſhes it in the 
preſence of one of the witneſles to the firſt will and ano- 
ther new witneſs, this is not a good will, for there were 
not thiee ſubſcribing witneſles in the preſence of the teſ- 
tator: and one of the witneſles to the codicil never ſaw 
the will. Adjudged, though it was objected, the will and 
codicil made but one will, and the circumſtance of three 
witnefſes wanting, the will was perfected by the codici]. 
3 Mad. 2634. Lea v. Lib, 

So if a man makes a will in ſeveral pieces of paper, 
and there are three witneſſes to the laſt paper, and none 
of them ever ſaw the firſt, this is not a good will. 3 
Med. 263. Lea v. Lib. 

A will of lands was originally executed in the preſence 
of two witnefles only, and at the diſtance of four years 
afterward, the teſtator re-executed his will, by drawing 
a pen on the old ſtrokes, in the preſence of one other per- 
ſon, who likewiſe ſubſcribed his name as a witneſs to it. 
Upon an eje&tment brought by the heir at law, and on a 
ſpecial verdict, it was determined by the court, that this 
will was properly executed, and atteſted, under the ſta- 
tute of frauds and perjuries. 5 Bac. Abr. 50g, MSS. 
Rep. Fones v. Dale, B. R. Hill. 16 Gee. 2. 

It was determined by Lord Chancellor, that a will is 
well proved, though the witnefles did not ſee the teſtator 
ſign his name ; if he declares it to be his hand-writing to 
them, and they atteſted it in his preſence, and in the 
preſence of each other. 5 Bac. Abr. 50g, MSS. Rep. 
Grayſon v, in Chan. 25, 26 Geo. 2. 

A will was atteſted by three witneſſes, in the preſence 
of the teſtator and of each other, but the teſtator did not 
write his name or put his ſeal in their preſence, but 
pointed to the paper, and ſaid, that was his will, and he 
had writ it, and that his name, //liam Ellis ſubſcribed, 
was his writing and name; and Jaid his hand on the 
ſeal, and ſaid, that was his ſeal. Determined by Lord 
Harwicke aſſiſted by Lord Ch. J. Iilles, Strange Maſter 
of the Rolls and the Ch. Baron, on a queſtion on this 
cauſe, whether this will ſo executed, was good as a re- 
vocation of a former will, under the fixth ſetion of the 
ſtatute of frauds? And held clearly that it was : it not 
being doubted but that it was good, as an original will, 
according te the authorities determined on this head, 
that the owning it to be his hand-writing was ſufficient. 
5 Bac. Abr, 50g. MASS. Rep. Elks v. Smith, Hill, & 
Mich. 27 Geo, 2. 

The teſtator defired the witneſſes to go into another 
room, ſeven yards diſtance, to atteſt his will, in which 
there was a window broken, through which the teſtator 
might ſee them. And it was held, that this will was ac- 
cording to the ſtatute of frauds ; for though the ſtatute re- 
quires atteſting in his preſence, to prevent obtruding ano- 
ther will in the place of the true one, yet it is enough if 
the teſtator might ſee, Itis not an” 4:0 that he ſhould 
actually ſee them ſigning ; for, at that rate, if a man 
{hould but turn his back, or look off it would vitiate 


| 
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the will : And the ſigning was in the view of the tefta- 


tor; he might have ſeen it, and that is enough. So if 
the teſtator, being fick, ſhould be in bed and the curtain 


drawn. 2 Salk. 688. Shires v; Glaſcock. he”; 
But where one deviſed lands to 7, S, and his heirs, 
and duly ſubſcribed his will in the preſence of three wit- 
nefles ; who, for the eaſe of the teftator, went down 
ſtairs into another room, and atteſted the will there, 
which was out of the preſence of the teſtator; and the 
heir at law was prevailed on to join in a leate and releaſe 
of the deviſed premiiles, in truſt for the devitee ; the 
will and the releaſe were both ſet aſide, fur the releaſe 
reciting that the will was duly executed, was ſugge/7io 


fal/i, and the coneealing from the heir, that it was not 


duly executed, was ſuppreſſi2 veri ; either of which cir- 
cumſtances are goud reaions for ſetting afide a relcaſe 
or conveyance, 1 P, Will, 239. Broderick v. Bro- 
derick, REST 

If the teftator writes the will with his own hand, 
though he does not ſubſcribe his name, but leals and pub- 
liſhes it, and three witneſles ſubſcribe. their names in his 
preſence, it is a good will ; for his name being wrote in 
the will it is a ſufficient ſigning : And the ſtatute does 
not direct, whether it ſhall be at the top, bottom, &c, 
and by three judges againſt one, ſealing is a figning 
within the aft. And note, it is not ſaid in the act, that 
the ſigning ſhall be in the preſence of the three witneſles 
at the ſame time. 3 Lev. 1, Lemayne v. Stanley. 

1. S. before the ſtatute of 29 Car. 2. viz, in 1688-9, 
wrote his will with his own hand on a ſheet of paper, 
and the writing went to the bottom on one fide, and half 
way on the back fide, which will, at the end of it, had 
the name and ſeal of 7, S. and notice was taken in his 
own hand of ſome interlineations. And a very little 
diſtance on the back ſide of the ſame paper, a codicil 
was written, which extended almoſt to the bottom of 
the ſame backſide of the paper, and was dated 1679, 
which was after the ſtatute of frauds, and had the name 


of the devifor ſubſcribed, and his ſeal affixed; in which 


codicil a legacy as to a houſe was revoked, and the ſame 
was thereby deviſcd to A, for life, and after to his bro- 
thers ſucceſſively, but notice was not taken of the names 
of his brothers in the codicil, but they were named in the 
will, At the top of the will was written, (ſigned ſeal- 
ed and publiſhed, as my laſt will and teſtament, in the 
preſence of the ſame, being written here for want of 
room below.) This was likewiſe written in the teſtator's 
own hand, and then the names of the three witneſles 
were ſubſcribed ; two of thoſe witneſſes were dead, and 


the third was produced at the trial, who teſtified that he 
was ſervant to the teftator for four years, and about _ 


rwenty-ſeven or twenty-eight years ago, he and the other 
two witneſſes were called up in the night, and ſent for 
into the teſtator's chamber, who produced a paper folded 
up, and deſired him and the others to ſet their hands as 
witneſſes to it, which they all three did in his preſence, 
but they did not ſee any writing, nor did the teftator tell 
them it was his will, or ſay what it was; but he be- 
lieves this to be the paper, becauſe his name is there, and 
the names of the other witneſſes, and he never witneſſed 
any other deed or paper for the teſtator ; and though the 
teſtator did not ſet his name or ſea! to the will in their 
preſence, yet he had often ſeen him write, and believes 
the whole will and codicil to be his hand-writing. And 
Lord Ch. J. Trevor inclined that here was ſufficient evi- 
dence to find the codici] well executed, and the jury 
found it accordingly, Conyn's Rep. 197. Peate v. 
Ougley. 


A. B. made a will or teſtamentary ſchedule, all of 


his own hand-writing, as follows, <* In the name of 
God Amen. I A. B. do make this my laſt will and teſta- 
ment for fear of mortality, till I can ſettle it more at 
large. I do give and bequeath 10001. unto D, P. to be 


paid by my executor (or) adminiſtrator z and for ſure 


payment thereof, I do charge all the rea! and perſonal 
eſtate which I have in the world, I being very deſirous 
to make a proviſion for the ſaid D. P. for ſeveral good 
reaſons inducing me thereto. In witneſs whereof I have 


hereunto ſet my hand, this preſent 7th day of December 
1704, 


0-14 


1704- Signed A. B.” And delivered to the ſaid D. | 


\ P. and about a fortnight before his death, A. B. did de- 
clare he had left with D. P, an unqueſtionable ſecurity 
for 1000/7. charged upon his real and perſonal eſtate, and 
that he had done the ſame for fear of mortality, till ſuch 
time as he could make a full ahd compleat will ; which 
he declared he would do as ſoon as his wife was brought 
to bed, but that he waited to ſee if it were male or fe- 
miale, He died ſuddenly 6th of February 1704, leaving 
his wife then lying in of a daughter. "The judge of the 
prerogative court gave ſentence againſt the will. And 
pronounced that 4. B. died inteſtate. On appeal to 
the delegates, (among whom were Holt Ch. J. Price B. 
and Judge Dormer) the ſentence was reverſed, and they 
pronounced for the will. 2 Raym. 1282; Pawel v. 
aresford. pk -36,- 304 BY 

A. by will in writing, atteſted by three witneſſes, de- 
viſed a copyhold eſtate to his wife: And afterwards the 
teſtator, on the day of his death, direfted his nephew to 
obliterate ſome deviſes, but ſaid nothing as to the copy- 


hold deviſed to his wife, and then cauſed a memorandum 


to be written, that he examined, peruſed, and approved 
of the will as ſo obliterated and altered by his nephew, in 


his preſence, but did not republiſh it in the preſente of 


three witneſſes, but direed his nephew to have it wrote 
out fair; but before it was brought back, he became de- 
lirious ; and this was held a good will as to the copy- 
hold. 2 Fern. 498. Burkitt v. Burkit. 


Teftator gave inſtructions to make his will of his real 
and perſonal eſtate; and when it was brought to him, he 
made ſeveral alterations, and then wrote the whole over 
as altered, with his own hand : This being found in, his 


ſtudy, though not ſigned or ſealed, was held a good will. 
Note, the firſt ſentence was, that he died inteſtate 3 bur 
that was reverſed by the delegates. Compns's Rep. 453. 
Limbery v. Hyde. | 


A will of lands made before the ſtatute of frauds, had' 


but two witneſſes, and the teftator died after the ſtatute, 
-without altering his will: And his honour thought it a 
good will, to paſs the lands 3 but the other fide infiſting 
to have it tried at law, he directed it accordingly. Pre- 
ced. in Chan. 77. Serjeant v. Puntis, A 

A witneſs proving a will of lands, ſwears that he ſub- 
ſcribed the will as a witneſs in the ſame room, and at the 
teſtatrix's requeſt; two others ſwore, that they ſaw the 
will executed by the teſtatrix, and that they ſubſcribed 
the ſame in the teſtatrix's preſence; a fourth witneſs was 
gone beyond' ſea, and therefore could not be examined. 
Cowper Chancellor doubted as to the proof of the execu- 
tion of this will, but would declare no opinion on the 


point until further application; ſaying, that the heir at 


law, then an infant, might by. that time come of age, 
Afterwards lord Macclesfie/d held, that the bare ſubſcribing 
by the witneſſes in the ſame room, Cid not neceflatily 
imply it to be in the teſtator's preſence; for it might be 
| in a corner of the room in a clandeſtine fraudulent way ; 
and then it would not be a ſubſcribing by the witneſles in 
the teſtatrix's preſence, merely becauſe in the ſame room; 
but that here it being ſworn by the witneſs, that he ſub- 
ſcribed the will at the teſtatrix's requeſt, and in the ſame 
room 3 this could not be fraudulent, and was therefore 
well enough. 1 P. Fill. Rep. 740, Longford v. Eyre. 
It has been determined, that a truſt-of an inheritance 
muſt be deviſed in the ſame manner as a legal eſtate. 
Thus, 4 
F. S. ſeiſed of lands in fee, conveyed them by leaſe 
and releaſe to truſtees to the uſe of them and their heirs, in 
truſt (that after ſuch monies raiſed as therein mentioned) 
the truſtees ſhould convey to A. his heirs and aſfigns, or 
to ſuch perſon or perſons as he or they ſhould diret, The 
monies were raiſed, and A. by will atteſted only by two 
witneſſes deviſed the premiſfſes to B, Lord Chan. ac- 
clesfield ſaid, There could be no queſtion, but that a'truſt 
of an inheritance could not be deviſed otherwiſe than by 
| a will atteſted by three witneſles, in the ſame manner as 
a legal eſtate: For if the law were otherwiſe, it would 
introduce the ſame inconveniences as to frauds and perju- 


ries, as were occalioned before the ſtatute, by a deviſe of witneſſes to it. It was admitted, that a will of a wy 


wt t 


the legal eſlate in fee-ſimple. Decreed the will void, atid 


that the truſtees ſhould convey the premiſles to the teftator's 


heir at law; 2 Will: Rep. 258: Wag ftaff v. Wag/taff. 
Upon an iflue direQed out of 64. Bh wherein the 


of executing the will, it was held by the Chief Juſtice, 
that it was not neceflary that al the witnefles to the will 
ſhould ſee it executed : If one of them ſaw it executed, 
and the others were preſent, he ſaid it would be ſufficient. 
Barnard Rep.'in B. R. 367: Durrant v. Durrant. 

 F- S. poſlefled of a term of five hundred years in Black- 
acre, afterward purchaſes the fee-fimple in B's name, and 
deviſes Blackacre by will, all of his own hand-writing, 
to C. in fee; but the will was neither dated; fubſcribed, 
or atteſted, Decreed per his honour, that as this was a 
term which would have attended the inheritance, and in 
equity have gone to the heit, and not to the executor, in 
which reſpect it was to be conſidered as part of the inhe- 
ritance; ſo the will which was not atteſted by three wit- 
nefles, as the law required it to be when land was to paſs, 
ſhould not carry this' term. 2 Hill, Rep. 236, Whit- 
church v. Whitchurth, 

An e<jeCtment by the heir at law, the queſtion for the 
opinion of the court was, whether it ſhould be left to a 
jury to determine, whether the witneſſes to a will (being 
all dead) ſet their names inthe preſence of the teftator, 
and this merely upon circumſtances without any poſitive 
proof? Per Cur; This is a matter fit to be left toa jury; 
which is all that is referred to the court. The witneſles, 
by the ſtatute of frauds, ought to ſet their names as wit- 
neffes in the preſence of the teſtator ; but it is not re- 
quired by the ſtatute, that this ſhould be taken notice of in 
the ſubſcription to the will : And whether inſerted or not, 
it muft be proved : If inſerted, it does not conclude but 


then if not concluſive when inferted, the omiffion does 
not conclude it was not ſo, and therefore muſt be proved 
by the beſt proof the nature of the thing will admit, In 
cafe the witneſſes be dead, there cahnot probably be any 
expreſs proof, ſince at the execution of wills few are pre- 
ſent but the deviſor and witnefles ; then, as in other caſes, 
the proof muſt be circumſtantial, and here are circum- 
ſtances. Firſt, three witneſles have ſet their names, and 
it mull be intended they did it regularly: Secondly, one 
witneſs was an attorney of gbod charater, and may be 
preſumed to underftand what ought to be done rather 
than the contrary. And there may be circumſtances to 
induce a jury to believe, that the witneſſes ſet their hands 
in the preſence of the teltator, rather than the contrary; 
and it being a matter of fact, was proper to be left to 
them; as whether the livery was given on a feoffment, 
when no livery is indorſed ; whether a deed was executed 


ſuited. Compns's Rep. 531. Hands v. James. 

A will ſhall not be read in proof of a witneſs's hand, 
unleſs there be poſitive proof that he is dead.  Compns's 
Rep. 614. Biſhop v. Burton; 

Upon a trial at bar concerning the execution of a will, 
it did not appear upon the face of it; that the atteſtation 
of the witneſſes was made in the preſence of the teſtator, 
which being objeCted to, a caſe was cited, where lord 
Chief Juſtice Eyre held it a matter proper to be left to a 
jury, whether they believed it to be ſo done or not: And 
Mr, Juſtice Chappel cited a caſe to the ſame purpoſe, gued 
curia conceſſit, and held it not neceflary it ſhould be in- 
ſerted in the will, that the atteſtation was in the preſence 
of the teſtator, though by the ſtatute it is neceſlary it 
ſhould in fact be ſo atteſted. Yin. Abr. tit. Deviſe (N. 9.) 
ca. 4. . 128, Croft on Dem' of Dalby v. Pawlet... | 

If a copyholder, after admittance, ſurrenders the lands 
to the uſe of his laſt will, and by his will gives them to 
A. But the will is not atteſted by any witneſſes ; yet /. 
is well intitled to the lands. Per Lord Chan, Bernard. 
Rep. in Zhan. 11, 12. Tuffnell v. Page. | 


A ſurrender was made of a copyhold eſtate to truſtees, 
to the uſe of the will ; which was made with only two 


queſtion was, whether a man was tompos or not vt the time 


when only a counterpart was produced, &:. And the: 
court was of opinion, that the plaintiff ought to be non- 


it may be proved zontra, and the verdit may find contra; * 


w I L 


hold eſtate does not require three witneſſes z but this is 
a deviſe of a truſt relating to lands, ſo within the very 
words of the ſtatute of frauds: The heir controverting 
the ſurrender and the will, this point was not determi- 
ned, but two iſſues ordered. Seled? Ca. in Chan. 42. 
Appleyard v. Wood, _ 

Will made beyond ſea, of lands in England, muſt be 
atteſted by three witneſſes. 2 //ul. Rep. 293- 

F. $. had a power, at any time during the joint lives 
of him and M4. his wife, by his laſt will, or any writing 
purporting to be his laſt will, under his hand and feal, 
atteſted by three or more credible witneſſes (if he ſhould 
die before his wife, without any iſſue between them then 
living) to charge lands with any ſum or ſums of money 
not exceeding 20007. to be paid by ſuch perſons, and in 
ſuch proportions, as he ſhould appoint ; with the like 
remainder to M.. if ſhe ſhould die without iſſue in the 
life of her huſband F. 8. there was no iflue of the mar- 
riage, and F. $. by his laſt will in writing under his 
hand, atteſted by three witneſſes, but not ſealed, recit- 
ing his power, &c. diſpoſed of 2000 /. to the plaintiffs 
(being his relations) in the proportions therein mentioned, 
There were three witneſits to the will, Two of the wit- 
neſſes ſwore that the will was ſigned by the teſtator, in 
the preſence of all the: three witneſſes ; *'but the third 
ſwore, that the teſtator having written and ſigned the will 
before, called for the witnefles, and declared that writing 
to be his laſt will, and- that all the three witneſſes were 
then preſent, and ſubſcribed their names in his preſence. 
Lord Chan. King referred to the judges of B. R. who 
determined (on argument) that the will was void as a 
charge for want of being ſealed. 2 P. Will. Rep. 506. 


Deormer v. Turner. 


A will of land was duly ſigned by teſtatrix in the pre- 
ſence of 4. and alſo publiſhed ; which A. writ the will, 


but is now dead. His hand was proved. After this the 
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| viſe of the land, were picked up and ſtitched together 
again: And on a bill to have the will eſtabliſhed, it was 
decreed, that the deviſee ſhould hold againft the heir, 
and he to convey to him, although there was no dire&R 
. proof made that the heir directed the tearing of the will, 
.2 Vern, 441. Haynes v; Haynes. 


' 5. Of re- publiſhing & will; and what fhall amount to a re- 
publication, and where a re-publication ſhall make a deviſe good, 


Tf a man deviſes certain lands, and after aliens the 
land to a ſtranger, and re-purchaſes ; and after ſhews his 
intent, that the ſaid will ſhall be his will. This is a 
new publication, and the land ſhall paſs by the deviſe, 
I Vern. 330. Hall v. Dunch. | 

So the teftator's ſaying his will was in a box in hiz 
ſtudy, amounted to a new publication; 2 Vern, 209, 
Cotton v. Cotton. ' ; 

If a man ſeifed of lands deviſes all the lands to 7, $. 
and afterwards purchaſes the manor of D. and afterwards 
writes his will, that Z. D. ſhall be his executor ; yet this 
is not any new publication, to make the land paſs. 1 Rell, 
Aor. 618. | 
| But if after the purchaſe of the manor of D. he deli- 
| vers the firſt will as his will, and ſays, that it ſhall be 
| his will, without putting any words thereto : yet this is 
] a new publication, to make the lands newly purchaſed 
| paſs. 1d. ibid, 1 Salk, 237. | 
| So if a man ſeiſed of lands in D. deviſes to another, 
| by his will in writing, all his lands in D, and after pur- 

chaſes other lands in D. and after one 7. $. comes to 
| him, and requeſts him to give him the buying of the 
| lands laſt purchaſed : And he anſwers him, that he will 
not ; but that his intent was, that 'thoſe lands ſhould 
to the executors (the deviſee being made executor by th 
| will) as his other lands ſhould : And after the deviſor 


teſtatrix called in B. to be a witneſs to the will ; ſhe told | cauſes a codictl to be writ, in which there is a deviſe of 


him .it was her will, 'and publiſhed it as ſuch ; after this 
ſhe called in C. and did the ſame. The queſtion was, 
whether theſe witneſſes atteſting this will at ſeveral times, 


| ſeveral perſonal things, as corn and jmplements of houf- 
hold, and annexes it to his firſt will: And after dies 
without other publication ; yet this ſhall be a ſufficient 


though all in the preſence of the teſtatrix, was according, | publication to make the lands [newly purchaſed to paſs 
to the ſtatute of frauds and perjuries? Baron Price held it| by the will; for there need no other words in the will 
Ill, at lent aflizes at Devon, 1717. Vin. Abr. tit. Deviſe | than there were before ; and his intent appears, that it 


'(N. 10.) ca. 3. f- 128. 


Lord Keeper Wright held a publication of a will be- 


fore three witneſſes, though at three ſeveral times, good 


| ſhould be his will, by the annexing the codicil. x Roll, 
Abr, 618. | 


But if a man has iſſue two daughters, 4. and B. and 


within the ſtatute, and thought the writing of the will | he deviſes lands to A. and to the heirs of her: bod , and 


with the teftator's own hand, a ſufficient ſigning within 


for want of iſſue, to B. and A. dies in the life-time of 


the ſtatute, though not ſubſcribed or ſealed by him ; but | the teſtator, leaving iſſue ; though after the teſtator an- 
doubted whether owning the ſubſcription to be his was | nexes a codicil to his will, and thereby diſpoſes of ſome 
ſufficient : But the validity of the will is a queſtion at | part of his perſonal eſtate ; yet this will not amount-to 


law, and therefore ordered it to be tried. Prec. in Chan, 
185. Cook v. Parſons. 

If a man draws up his own will, and ſends it to coun- 
ſel to be adviſed of the legality of it, this is no will, un- 


a re-publication of the will, nor give any title to the iſſue 
of A. though the teſtator had declared in his will, that B. 
had married againſt his conſent, and that what he had 
given her was in full of |her portion, and in bar of any 


. leſs it has a publication after he receives it back from his | further part of his real eftate, x Abr, Eq, Caſes 407. 


counſel. If after his will came from counſel, with alte- 


2 Vern, 722. Hutton v. Simpſon. 


rations made by counſel, the party. puts his ſeal to it, or | It has been doubted, whether if one deviſes a leafe to 


ſubſcribes his name, or writes upon it, This is my will, 
though there be no witneſſes to it, yet this is a good 
- publication ; becauſe any of thoſe declare his intent, that 
it ſhould be his will: And though it had no formal be- 


his daughter, and afterwards renews the leaſe, and after- 
wards adds his codicil to his will, without taking any 
notice of the leaſe, whether the renewal of the leaſe is a 
revocation, and whether the adding a codicil to his-will 


ginning, but began, Alſo I give and bequeath; and though | is a re-publication. 2 Fern. 209. 


there be blanks for the names of ſuch perſons as he ſaid he 


It has been ſaid, - however, that if a-codicil be executed 


| had made a leaſe or feoffment to, to perform his will, if | after making a will, and purchaſing lands, it will-amount 


-there be ſuch a leaſe or feoffment, this is a good will, 
and ſhall dire thoſe perſons, to whom ſuch leaſe, &c. 
is made, to perform all things according to the direc- 
tions of ſuch will. Yin. Abr, tit. Deviſe, (N. 2.) a. 16, 
. 119. | | 

«If PWR fgns his will, but delivers it as his aQ and 
deed ; yet this will be a ſufficient publication. Fin. Abr, 
tit. Deviſe, (N. 7.) ca. 13. pt. 125. 

An uncle having devited his eftate from his nephew 


and heir at law, a younger brother of the heir at law, at: 


the uncle's funeral, ſnatched the will out of the hands of 
the executor, and tore it in many ſmall pieces, but moſt 
of them,” and partiularly ſuch part whereia was the de- 


to a re-publication, and paſs the land purchaſed-after mak- 
ing the will, and' that it was ſo determined by all- the 
Judges in the caſe of Acherley and Yernon; which ſee in- 
fra; ſed Q. Unleſs it appers he had his real eſtate under 
| conſideration. 5 Bac. Abr. 516, MSS. Rep. Gibſon v. 
Rogers, in Chanc, Trin. 23 Geo. 2. BL 

A. having given a legacy, inter alia, to his ſon Joſeph ; 
Toſeph died, and he afterwards had another Foſeph, and 
then by a codicil to his will, confirming his will, he took 
iotice, - that ſince the- laſt, it had pleaſed God to give 
him another ſon, and gave him a-ſmaller legacy.  Deter- 
mined, that this was a re-publication of his will, and 
amounted to. a ſubſtituting 7-/eh in the place of ag ey 

an 


L 
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and gave him the firſt legacy as well as the ſecond. SS, 
Rep. Perkins v. Michlethwaite. | | 

If a man has iflue three ſons, 4. B. and C., and de- 
viſes lands to B, in tail, remainder to C. and B. has 
iſſue two ſons, and dies, and after the deviſor ſays, 
my will is, that the ſons of B. ſhall have the lands de- 
vilſed ro their father, as they ſhould have had if he had 
lived, and had died after; and then the devifor dies 
Whether this ſhould amount to a new re-publication, 
dubitatur : T'wo judges againſt two. Cro. Eliz. 422. 
Fuller v. Fuller. 

If 1. $, has iſſue two ſons, William and Robert, - and 
Robert has iflue a fon named Robert, and 7. $. deviſes 
lands to his ſon Robert and his heirs; and by the ſame 
will gives his grandſon 50/7. and Robert his ſon dies : 
and after 7, S. by parol re-publiſhing his will ſays, Robert 
my grandſon ſhall take by my will as Robert my ſon 
ſhould have done ; yet the grandſon ſhall not have the 
lands, for lands cannot paſs but by will in writing ; and 
his ſon Robert cannot import his grandſon Robert, eſpe- 
cially when, by the ſame will, he has made a diſtinc- 
tion between ſon and grandſon. "The judgment to the 
contrary, given by three Judges againſt the opinion of 
Scroggs, in the Common Pleas, is ſaid by the reporter 
to have been reverſed in B. R. (as he heard) though it 
was argued, that the words of the will were proper 


enough to paſs the lands to the grandſon ; for that the ; 


addition of grand, only imported a diſtinction between 
father and ſon while living; but that the father being 
dead at the time of the re-publication, the grandſon 
might properly be deſcribed by the name of ſon. 1 Lev. 
243. Strode v. Berager. 1 Vent. 341, 2 Tones 135. 
Raym. 408. | | 
1. $. By a will dated 17 Jan. 1711, deviſed to A. his 
wife 10001. per annum for her life, to iflue out of his 
real eſtate, his capital meſſuage at H. &c. to his ſiſter £. 
200 /. per ann. for her life; and 1000 /, to L, her daugh- 
ter, for her portion; and after other legacies, he deviſed 
the reſidue of his real and perſonal eſtate to A. B. C. D. 
and F. and their heirs, executors and adminiſtrators, on 
truſt to veſt the reſidue of his perſonal eſtate in lands of 
inheritance ; and that his truſtees ſhould ſtand ſeiſed 
and poſſeſſed of his real and perſonal eftate to the uſes 
of his will, during his wife's life ; and after her deceaſe, 
if he ſhould die without iſſue, to the intent that his free- 
hold and leaſehold eſtate, and the lands to be purchaſed 
ſhould be ſettled to the uſe of the defendant G. for ninety- 
nine years ; then to his firſt and other ſons in tail male, 
&c.' 1. S. purchaſed ſeveral fee-farm rents, aflart rents, 
and other lands and tenements, and then by a codicil, 
2d February 1720, being two days before his death, he 
recites that he made a will, dated 17th Fan. 1711, and 
| then ſays, ** TI hereby ratify and confirm the ſaid will, 
except in the alterations hereafter mentioned, . The por- 
tion to my niece L, ſhall be made up 6000 /. and what 
I have given to my ſiſter and niece, ſhall be accepted by 
them in ſatisfaQion of all they may claim out of my real 
and perſonal eſtate, and on condition they releaſe all right, 
&c. to my executors and truſtees in my will named; and 
thus having provided for my fiſter and niece, I deviſe all 
the lands by me purchaſed ſince my will, to my truſtees 
and executors in my will named, to the fame uſes, and 
ſubje&t to the ſame truſts to which I have mentioned to 
deviſe the manor of H. and the bulk of my eſtate; and 
I revoke that: part of my will, whereby I appoint 4. B, 
and C. three of my truſtees, in my will, and I deſire 
X, and N. to be two of my truſtees, and deviſe my ſaid 
real eſtate to them accordingly.” Lord Macclesfield, 20th 
Nov. 1723. decreed, that the will was confirmed by the 
codicil ; that 7. S. ſigning and publiſhing his codicil in 
the preſence of three witneſſes was a re-publication of 
his will, and both together made but one will ; and by 
the ſaid will and codicil, his fee-farm rents, aftart rents, 
and lands, contracted to be purchaſed, and all his real 
and perſonal eſtate (except the copyhold purchaſed before 
his will) did well paſs. On appeal to the lords, the de- 
cree was affirmed. Comyns's Rep. 381. Acherley v. Ver- 
non, - 


You, II. 
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It was determined upon the opinion of all the judges, 
that if a will be made, and afterwards another will with- 
out cancelling the former ; and then by an aQ ſubſequent 
to both, the firſt will be confirmed, the limitations in 
that will ſo confirmed, will take place: And alſo that if 
there are two inconſiſtent wills of the ſame date, neither 
of which can be proved to be laſt executed; they are 
both void by the Common law for uncertainty, and will 
let in the heir at law: Allo that although the wills are 
dated the ſame day, the Jimitations may take place if 
they are conſiſtent in both, to: the diſinheriſon of the 
heir at law: And upon this opinion, the order appealed 
from, which was a diſmiffion of the plaintiff's bill in the 
court of Exchequer in J/reland, was confirmed in favour 
of lord Ang» by the houſe of lords. 5 Bac. Abr. 517, 


MS. rep. Phips v. Angleſea in Dom, proc. Tune 17<1. 
See the printed copy. 4 Fn Me rrp 


6. What ſhall be a ſufficient proef of a will; and in what 
caſes ai legatees and creditors may be admitted to prove 
a will, | 


A written will, when it is written with the teſtator's 
own hand, proves itſelf, and therefore needs not the 
help of witneſſes to prove it; and for this cauſe, if a 
man's will be found written fair and perfeR, with his 


own hand, after his death, although it be not ſubſcribed 


with his name, ſealed with his ſeal, or have any witneſſes 
to it, if it be known or can be proved to be his hand, it 
is held to be a good teſtament, and a ſufficient proof of 
itſelf; but if it be ſealed with his ſeal, and ſubſcribed 
with the name of the teſtator, and can be proved by wit- 
nefles, it is more authentick; and when it is found 
amongſt the choiceſt evidences of the teſtator, or faſt 
locked up in a ſafe place, it is the more eſteemed ; for if 
it be written in another hand, and the: teſtator's hand - 
and ſeal, or one of them, not to it, although it be found 
in ſuch a place as before, yet ſome proof will be expeed 
of it further by witneſſes in that caſe ; and if a writing be 
found under the teſtator's own hand, yet if it be but a 
ſcribbling writing, written copywiſe, with a great dif- 
tance between every line, without any date, in ſtrange 
characters, with many interlineations, and lying amongſt 
his void papers, or the like : This will not be eſteemed a 
ſufficient will, nor a good proof of it, but it ſhall be ac- 
counted rather a draught or image of the teſtator's will, 
for a direQtion to him after to make his will by; and yet, 
if it can be proved that the teſtator did declare himſelf 
that this ſhould be his will, this will be a good will, and 


a good proof of it. Swinb, part 4. ſef?. 28, and part 7. 


ſe. 13. 


If it be proved, that the teſtator ſaid his teſtament was 
in ſuch a ſchedule, in the hands of F. S. and F. S. pro- 
duces a Writing, depoſing it to be the ſame, this is a ſuf- 
ficient proof : But if he ſays withal, it is written with his - 
own hand, then it ſeems ſome other proof, as by compa- 
ring hands, or the like, that it is his hand wherein it is 
written, will be expeted. 174. ibid, 

If the witneſs will prove the writing produced to be 
the laſt will of the teſtator, or that he ſaid it was, or it 
ſhould be his laſt will, or that it was the ſame writing 
that was ſhewed to them, and whereunto they are wit- 
neſſes, although they never heard it read, or ſet their 
hands to it, it is a ſufficient proof. 7d. 1b. 

Where there is no queſtion or oppoſition moved or had - 
about or againſt a will, there the oath of the executor 
alone is eſteemed a ſufficient proof of it; and in that caſe 
regularly no other proof is required; and where more 
proof is neceſſary, it is in the diſcretion of the ordinar) 
what proof to admit and allow: And thoſe witneſſes, for 
number, nature and quality, or ſuch other proof that he 
deems and accepts for ſufficient, is ſufficient ; and the 
will ſo proved by ſuch witneſſes, or ſuch other proof, is 
ſufficiently proved. 5 Bac. Abr. 519. 

All perſons, male and female, rich and poor, are 
eſteemed competent witneſſes to prove a will, ſave only 
ſuch as are infamous, as perjured perſons, and the like ; 
and ſuch as want underſtanding and judgment, as chil- 
dren, wm and the like; and fuch as are preſumed to 


9 bear 
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bear affetion, as kindred, tenants, ſervants, and the | 


like. A legatee is reputed a competent witnels to prove 
any other part of the will but his own legacy, or to prove 


any thing againſt himſelf touching his own legacy, but | 


not otherwiſe; and therefore, where there are two wit- 
neſles of a will, wherein either of them have ſomewhat 
bequeathed unto himſelf, this will cannot be ſufficiently 
proved for thoſe legacies, but for the -reſt: of the will it 
may be ſufficiently proved, Swinb. part 4. ſee. 24. But 
ſee Peo/tea. | (nt: 

W here a teſtator by his will deviſed lands, and gave to 
the wife of Jobn Hailes an annuity of 20 4. a year to her 
ſole and ſeparate uſe ; and to F. Hales and his wife each 
of them a legacy of 10/1. and charged his whole real and 
perſonal eſtate with the payment-of all bis, legacies and 
annuity, F. Hailcs was one of the ſublcribibg witnelles 
to this will, The legacies and ſatisfaction for the an- 
nuity were tendered and refuſed ; and the queſtion now 
was on a ſpecial verdict, whether this will was good and 
well atteſted within the ſtatute of frauds and perjuries* 
The court were of opinion, that the will was not pro- 
perly atteſted, as Hailes was interetted, and therefore not 
a credible witneſs; and gave judgment for the plaintiff, 
the teſtator's heir at law. 5 Bac. Abr. 519. MSS. Rep. 
Anſfty v. Dowſing, Mich. 1746. B. R. 

Witneſſes have been examined to prove the teſtator”s 
intent, 2 Ld. Raym. 1326. Cliffe & a! v. Gibbons 
& al, | | 

The probate of a will cannot be controverted at 
Common law. Ld. Raym. 262. Sir Richard Raine's cale, 


A recital of a will in a copyhold admittance is evi- | beneficial eſtate, intereſt, gift or appointment, ſhall be 


dence againſt any but the heir. 1d. 735. 

9. It the probate or regiiter of a will be evidence to 
prove a pedigree, 1d. 745. 

According to Holt Ch. ]. the regiſter's book is good 
evidence to prove a will concerning, lands, 1 £d. Kaym. 
731. St. Leger v. Adams. 

One of the ſubſcribing witneſſes to the atteſtation of 
a will, having an annuity deviſed to his wite, was held 
not to be a credible witneſs within the ſtatute. 2 Str. 
1253. Heldfaft on dem. of Anſtly v. Dowſing. 

Paro! evidence is not admitted to contradict the words 
of a will. 1d. 1261. Lowfield v, Stoneham, and Caf. Temp. 
Talbot, Brown v. Selvin, 240. 

A proof of a will cannot be made againſt a man by 
confeſſion of his own witneſs. 1 £4, Raym. 730. Pyke 
v. Crouch. 

Executor may be ſued for a legacy where he proves 
the will, though he does not live in that dioceſe, 14, 847. 
Edowarth v. Smairidge, | 

But devilees, legatees, and creditors, are now made 
competent witneſſes to wills, for by the act of the 25 Geo. 
2. c. 6. for avoiding and putting an end to certain doubts 
and queſtions, relating to the atteſtation of wills and co- 
gicils, concerning real eſtates, in that part of Great Bri- 
tain called Ergland, and in his Majeſty's colonies and 
plantations in America, it 1s enacted, That any perſon 
{hall atteſt the execution of any will or codicil, which 
ſhall be made after the 24th of une 1752, to whom 
any beneficial deviſe, legacy, cſtate, intereſt, gift or ap- 
pointment of, or aff-Qting any real or perſonal eſtate, 
other than except charges on lands, tenements, or here- 
ditaments, for payment of any debt or debts, ſhall be 
_ thereby given or made, ſuch deviſe, &c. or appointment, 
{hall, fo far only as concerns ſuch perſon attcſting the ex- 
ecution of tuch will or codicil, or any perſon claiming 
under him, be utterly null and void; and ſuch perſon 
ſhall be admitted as a witneſs to the execution of ſuch 
will or codic:}, within the intent of the act of 29 Car. 2, 
notwithſtanding ſuch deviſe, &c. 

| And it is alſo enaCted, That in caſe by any will or co- 
dicil madeor to be made, any lands, tenements, or heredita- 
ments are or ſhall be charged with debts ; and any cre- 
ditor whoſe debt is ſo charged, hath atteſted, _ or ſhall 
atteſt, the execution of ſuch will or codicil, ſuch creditor 
ſhall be admitted as a witneſs to the execution of ſuch 
will or codicil, within the intent of the ſaid at. That 
if any perſon hath atteſted the execution of any will al- 
ready made, or fhall atteſt the execution of any will, 
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Ic. made on or before the 24 Fune 1752, to whont 
any legacy is or ſhall be thereby given, whether 
charged upon lands, tenements or hereditaments, or not ; 
and ſuch perſon before he ſhall give his: teſtimony con- 


cerning the execution of ſuch-will, &c. ſhall have been 


paid, or have accepted or releaſed, or ſhall have refuſed 
to accept ſuch legacy or bequeſt, upon tender made 
thereof ; ſuch perſon ſhall be admitted as a witneſs to the 
execution to ſuch will, &c, within the intent of the ſaid 
act, Provided that in caſe of tender and refuſal, ſuch. 
legatce ſhall in no wiſe be intitled to ſuch legacy, but 
{hall be barred from his legacy, and in caſe of acceptance 

{uch legatee ſhall retain his legacy, which ſhall have been 
{o-paid, ſatisfied or accepted, notwithſtanding ſuch will 
or. codicil ſhall afterwards be adjudged to-be void. That 
in caſe a legatee, &c. who hath atteſted the. execution 
already made, or which ſhall be made-on or before the 
24th of Zune 1752, ſhall die in the teſtator's life-time, or 
before he ſhall have received or releaſed or refuſed (on 
tender) his legacy, ſuch legatec ſhail be a legal witneſs to 
the execution of ſuch will, &c. within the intent of the 
aid aft'ot 29 Car. 2. Proviio, that the credit of every 


ſuch witneſs fo atreſting, &c. and all circumſtances re- 


lating thereto, ſhall be ſubjectto the confiverationand deter- 
mination of the court and the jury before whom ary ſuch 
witneſs ſhall be examined, or his teſtimony or atteſtation. 
made uſe of; or of the court of Equity in which his teſ- 
tmony or atteitation ſhal} be made uſe of ;' in like man- 
ner as the credit of witneſs in orher caſes, ouzhr to be 
conſidered of and determined. No perſon to whom an 


given or made, which is thereby enacted to be null and 
void, or who ſhall have refuſed to receive any ſuch lega- 
cy or tender as aforeſaid ; and who ſhall have been exa- 
mined 'asa witneſs concerning the execution of ſuch will 
or codicil, ſhall. after he ſhall have been 5 examined, 
demand'or take poſlefſion of, or receive any profits or 
benefit of or from any ſuch cſtate, &c;: given. by any ſuch 
wiil or codicil, or demand, receive or accept from an) 

perſon, any ſuch legacy or bequeſt, or any fatisfation or 
compenſation for the ſame, in any manner, or under 
any colour, or pretence whatſoever. "This a& not to ex- 
tend to the cafe of any heir at law, or of any deviſee in a 
prior will or codicil of 'the ſame teſtator, executed and 
atteſted according to the act of 29 Car. 2. or any perſon 
claiming under them reſpectively, who has been in quiet 
poſſeſſion for two years next preceding the 6th of May 
I75T; as to ſuch lands, tenements, or hereditaments, 
whereof he has been in quiet poſſeſſion as aforefaid. This 
act not to extend to any will or codicil, the validity or 
due execution whereot hath been conteſtcd in law or 
equity by the heir of ſuch deviſor, or deviſe, in any ſuch 
prior will or codicil ſo conteſted, or any part thereof, or 
for obtaining any codicil for recovering the lands, &<c. 
mentioned to be deviſed in any other judgment, or decree 
relative thereto, on or before the ſaid 6th of May 1751, 
and: which has been already determined in favour of ſuch 
heir at law, or deviſee in ſuch prior will or codicil, or an 

perſon claiming under them reſpeQtively, or which is ſtill 
depending, and has been proſecuted with due diligence 
but the validity of every ſuch will or codicil, and the 
competency of the witneſles thereto, ſhall be adjudged and 
determined in the ſame manner as if this a&t had never 
been made. No poſleffion of any heir at law, or deviſee 
in ſuch prior will or codicil as atoreſaid, or of any perſon 
claiming under them reſpectively, which is conſiſtent 
with, or may be warranted by or under any will or codi- 
cil atteſted according to the intent of this at, or where 
the eſtate deſcended or might have deſcended to ſuch heir 
at law, till a future or executory deviſe by virtue of any 
will or codicil atteſted according to this act, ſhould or _ 
might take effect, ſhall be deemed to be a poſleflion with- 
in the intent of the clauſe herein laſt contained. This 
aCt ſhall extend to ſuch of the Bret4h colonies in America, 
where the 29 Car. 2. is by a&t of aſſembly made, or by 
uſage received as a law ; or where by act of aſſembly or 
uſage, the atteſtation and ſubſcription of a witneſs or wit- 
neſles, are made neceſlary to deviſes of lands, &:c. And 
ſhall have the ſame force and effeCt in the conſtructions of, 


or 


\, 2s os * 

6r for the avoiding of doubts upon the ſaid aQts of aſſem- 
bly, and laws of the (aid colonies, as the ſame ought to 
have in the conſtruction of, or for the avoiding doubts, 
upon the ſaid at in England. Provided always, that as 
to the caſes ariſing in any of the faid colonies, no ſuch de- 
viſe, legacy, or bequeſt aforeſaid, ſhall be made null and 
void by virtue of this act, unleſs the will or codicil where 
by ſuch devite, &c. ſhall be given, ſhall be made after 
March 1, 1753- * pgs - 

A ſpecial verdi&t upon a will of land, dated the 14th 
of May 1750, and a codicil of the ſame date, made by 
Walter Chetwynd late of Grenden, Eſq. © 

The ſpecial verdict At which day, before our Lord 
the King at J/:/tmin/ter come as well the ſaid William 
Wyndham, Malachi Lindin, Catherine Lindon, Thomas 
Stephens, alias IYaiter Paris alias Walter Chetwynd, Suſan- 
nah Blacknell, Henry Perrot, George Huddleſon and James 
Crofts by their attorney, as the ſaid William Henry Chet- 
wynd by his attorney. And the jurors, &c, being ſum- 
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aſtoping fog ſaid bill : (which clauſe they find i hee 
verba.) I hey further find at the time of the ſigning, ſeal- 
ing, publiſhing and atteſting the ſaid paper writings, there 
was a Current account open and ſubſiſting between the ſaid 
S. 8. and K, B. and the ſaid /Yalter Chetwynd, for other 
buſineſs exclufive of. the expeyces of paſſing the ſaid pri- 
| vate at: On the balance,of which account, if ſtated at 
' that time, the-ſaid $.-S; and. R., B. were indebted to the 
ſaid T'alter Chetwynd in the ſum of 1381. 145. 104d. They 
further find that at the, ſaid time of the atteſting of the 
ſaid writings, and alſo at the time of the death of the ſaid 
Walter Chetwynd, there was due and owing ,from him to 
the ſaid Fofiah Higden, his apothecary, the ſum of 187. 
55. 54d. on {imple contract : Eleven pounds whereof were 
ſo due on the-25th of December 1749, and before the' laſt 
ſickneſs of the ſaid JYalter, Chetwynd. They alſo find 
| that the aid 7Yaler Chetwynd died on the 17th of May 
| 1750,. without. iſſue, and ſeiſed,, &c, and that the ſaid 
| Piltam Henry Chetwynd is the on! y brother and heir at law 


moned &c. do come &c, and being elected '&c. do find, | of the ſaid alter Chetwynd. They further find that his 


as to the firſt iſſue joined between the ſaid parties, that 


the ſaid Walter Chetwynd was, at the time'of making the 


| real eſtate at the time of ſigning, &c. and alſo at the 
time of his death, was ſubject to certain mortgages made 


o 


ſaid writings importing to be his laft will and*codici}, of] thereof, by the ſaid-JYalter Chetwynd, to' the amount of 


ſound mind. As to the third iflue, they find that the! 
teſtator did not, by the ſaid writing importing to be his: 


Jaſt will, deviſe to the aforeſaid 1/:1zem 17yndham and his 
heirs any lands or tenements in the county of Yarwith, 


in truſt or for the benefit of the ſaid Th-mas Stephens; alias' 


Walter Paris alias Walter Chetwynd. And as to'the fourth 
iſſue, the jury find that the teſtator 01 not, by the ſaid 


writing importing to be his laſt will, deviſe to, the ſaid! 
 * Catherine, now Catherine Lindin the wife of the ſaid Ma-: 


lachi Linden, 'an annuity of 2007. by the year, tor the 


+ term of her natural life. Ard as to the ſecond-iſſue, the 


jury find that the teſtator was :n his life-time ſeifed, in'fee 
of certain lands, tenements,-&c. 'in the ſeveral counties 
of Warwick and Stafferd, of the yearly value of 31007. 
and being ſo thereof ſeiſed, he the ſaid Walter Chetwynd, 
in his life-time, ſigned, ſealed and publiſhed a certain 
paper w!iting bearing date the 14th day of ay 1750, 
purporting to be his Jaſt will and teſtament, and like- 
wiſe another paper writing purporting to, be,a codicil 
indorſed 'on the ſaid fult mentioned paper writing, 
and of the ſame date; (which will and codicil it 
' ſets out in her verba;) and in the former, there is 
a charge upon the reſidue of his real and pertonal eſtates, 
for th: payment of all his juſt debts, legacies, and 
incumbrances: And that the ſaid paper writings were 
ſo ſigned, &c. by the ſaid /Yalter Chetwynd in the prefence 
of Stafford Squir:, Robert Baxter, and Tefiab 'Higden, 
who likewiſe atceited the ſame at his requeſt, in his pre- 
ſence, and in the preſence of each other. And they fur- 
ther find that the ſaid S?afford Squire and Robert Baxter, 
beins attorniecs at Jaw, were in or about the year 1747, 
employed by the ſaid JYaiter Chetrynd to ſolicit a private 
a& of pariiament <* for ſale of the eſtates late of Henry 
Fleetwood, Eſq. deceaſed, in the county of Lancaſter, 
for raiſing money to diſcharge incumbrances affeQing the 
ſame, &c.” And that the ſaid Staf5;d Squire and Robert 
Baxter charged the ſaid Falter Ch:tivynd debtor in their 
books, for the fees and expences of pefling the ſaid aQ : 
And which charge continued fo, until and after the death 
of the ſaid Walter Chetwynd. And that at the ſaid time 
of the ſaid figning, ſealing and publiſhing of the ſaid ſeve- 


19,000/7, and of 5og0l. more, made by the ſaid Jalter 
Chetwynd's late father, And that the ſaid J/alter Ch-t- 
wynd owed at ths time of his death, by bonds, the ſum of 
1600/1. aid by ſimple contraQts 2874 1. and that his per- 
(onal eſtate then amounted, to, 13972, and was ſufficient 
to pay al the ſimple contratt debts and bond debts of the 
| ſaid Walter Chetwynd. And that th+ ſeveral real eſtates fo 
in mortgage were of value more than ſufficient to ſatisfy 
the teveral incumbrances affeEting the iame, The jur 
further 1nd that on the 2d vf Auguſt 1750, the ſaid Wil- 
liam Henry, Cherwynd filed his bill in Chancery, againft the 
faid 7/iliam Wyndham, &c. for the obtaining a decree 
and recovery of the ſaid lapds, &c. and thereby conteſted - 
the validity and due execution of the (aid paper writings. 
That anſwers were put in, and amendments. made, to the 
bill; and other anſwers put in: And the ſaid William 
Heury Chetwynd proſecuted the ſaid ſuit in Chancer 
with all due diligence, The jury: turther find that the 
ſaid Wiliam Wyndbam, as execuir of the laid Walter 
Chetwynd, paid to the ſaid To/iah Fiigden the (aid tum of 
187. 55. 54. after the death of the ſaid Walter Chetwynd, 
and before the examination of the ſaid Fofrah Hioden in 
this cauſe: And that the ſaid. F. Z, had not, at the time 
of his examination in this cauſe,' any demand upon the 
ſaid Walter Chetwynd, But whether. upon the whole 
matters aforeſaid by the jurors in form aforeſaid found, 
the ſaid paper writings .or either of them were or was 
duly executed by the ſaid TYalter Chetwynd, ſo as to paſs 
lands or tenements, or not, the ſaid jurors are wholly 
iznorant: And therefore pray the advice, &c. &c, This 
caſe was argued twice ;: firſt, on Friday the ſixth of May 
laſt, by Sir Richard Lloyd for the plaintiff, and Mr. Clay- 
ton for the, defendant; and. again, on Friday the 18th 
inft, by Mr. Serjeant Prime for the plaintiff, and Mr, 
Nerton for the defendant, The principal objeQtian infiſt- 
ed upon by the counſel for the defendant, was *+ That 
ſubſcribing witneſſes to the will were not, at the time of 
their atteſtation, credible witneſſes:” And conſcquently, 
this was not a good will of lands, within the ſtatute of 
29 Car. 2, cap, 3. for prevention of frauds and perjuries z 
as not being atteſted by three credible witnefles, In proof 
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ral paper writings, and alſo at the time of the dcath}ſ ot which, they urged many arguments, and reaſoned from 


of the ſaid Walter Chetwynd, there was due and ow-! 
ing to the ſaid S. S. and R. B. for the ſaid buſineſs 
done, the ſum of 3187. and that fome time after the 
death of the ſaid JPalter Chetrcynd, the ſaid $. 8. and 
R. B. delivered a bill for paſſing the ſaid aft to the truſ- 


tees nominated and appointed in and by the ſaid zt of | 


| parliament for the purpoſes therein mentioned : And aiter- | 
wards, and before the examination of the faid 8. 8 and 
R. B. in this cauſe, the ſaid $. S, and R. B. received from 
the ſaid truſtees, at ſeveral different times, ſeveral ſums, 
amounting in the whole to 302/. 4s. 8d. and that' the 
ſaid truſtees were willing to have paid the remainder, if 
it had not been for a miſcalculation. And the jury fur- 
ther find that in the ſaid private act of parliament there 


ſeveral caſes : And, amongſt others, they cited two caſes 
as in point; viz. Hilliard v. Fennings, reported in 1 Ld, 
Raym. 505. Comyns 92. Carthew 514, and Caſes in B, R, 
temp. I. 3. page 277; and Holdſaft ex dim' Anfly &t 
ux* v. Dowfing, 2 Strange 1253... IG a” 

But it would be unneceſſary to prefix either the argu- 
ments of the counſel, or the authorities upon which they 
relied ; as lord Marsfield entered into the, caſe. ſ» very 
minutely, in delivering the opinion of the court upon it. 

After the court had taken ſome time to conſider of it, 
they all agreed that the will was duly atteſted by three 
credible witneſſes, And now lord Mansfield delivered the 
opinion of the court, to the following effeQ. 

The doubt made by this ſpecial verdict fprung, afte 


is contained a certain clauſe for pzyment of the expences 
I 


the cauſe of Anfly v. Dowſing, out of ihe general queſtion 
| they 


WW +0: bo 
then much agitated, «© Whether a benefit given to a ſub- 
ſcribing witneſs by the will, either under a general or 
particular deſcription, ſhould annul his atteſtation, as at 
the time of his ſubſcribing ; and make the will wholly 
and abſolutely void, for want of form, as much as if he 
had never atteſted at all; though at or after the teſta- 
tor's death, he might be diſintereſted, and competent to 
be examined in ſupport of the will.” 

This general point is the baſis of the objeQtion to theſe 
ſubſcribing witnefles. Unleſs the defendant can ſupport 
it, he has no ground to ſtand upon: But though he ſhould 
ſucceed in the general propoſition, the application to this 
caſe may fail, from the particular circum{tances, and the 
kind of benefit objeed. 

The queſtion does not depend upon the conſtruttion of 
any words of the ſtatute. The ſtatute is ſilent as to the 
capacity of the witneſſes : It declares no incapacity 3 it 
requires no qualification. | 

he epithet *< credible” has a clear preciſe meaning. 
It is not a term of art appropriated only to legal notions; 
but has a ſignification univerſally received. It is never 
wſcd as ſynonymous to competent. 
teſtimony ; it preſuppoſes the evidence given. 

After the competence of a witneſs is allowed, the con- 
fideration of his credibility ariſes : And not before. Per- 
ſons undoubtedly credible cannot be witneſſes, under par- 
ticular circumſtances : Perſons manifeſtly incredible may 
be, and often are witneſſes, 

In a&ts of parliament which dire& convictions upon the 
oaths of witneſſes, the epithet ©* credible” is added ; but 


by no means intended to ſignify ** competent:” That is 


implied in the term © witneſs,” But it is intended, (from 
abundant caution) to declare, that though competent 


witneſſes ſwear poſitively, their credibility is to be weigh- 


ed: And if the magiſtrate thinks the evidence not credible, 
he ought not to conviRt. 

In this ſenſe, it was very unneceſſary to add the epi- 
thet, here, to ſubſcribing witneſſes, And yet, to make 


the eſſential ſolemnity of the will depend upon the credi- 


bility of the ſubſcribing witneſſes, is ſo abſurd : that their 
credibility has always been held to make no part of the 
neceſlary form. 

If they all ſwear that the teſtator did not execute; if 
they had, at the time, the worſt characters, and had com- 
mitted the moſt infamous ations ; yet their atteſtation 
anſwers the neceſſary form : becauſe the teſtator meant to 
comply with the law, arid might not know them to be 


. bad men, 


The third rule or caution in making wills, given at 
the end of Butler and Baker's caſe, 3 Co. 36. b. 1s— 
« At the time of the will, call credible witneſles to ſub- 
ſcribe their names to it.” Lord Coke certainly meant 
« perſons of credit and character,” | 

| From hence, and from the uſage in penal aQts direCt- 
ing conviftions, I am perſuaded that the epithet was 
inſerted here, as a word of courſe, and miſapplied. Had 


| the operation or effe& of the word, in this particular 


caſe, been attended to, it never could have been inſerted ; 
becauſe, in the natural and obvious ſenſe, the meaning 
muſt be rejected, from the conſequences it would have: 
And in any other it has no meaning at all ; for, ſuppoſe 
it to ſignify competent, competence is implied in the 
term © witneſſes.” 

This whole clauſe, which introduces a poſitive ſolem- 
nity, to be obſerved, not by the learned only, but by the 
unlearned ; at a time when they are ſuppoſed to be with- 
out legal advice; in a matter which greatly intereſts 
every proprietor of land ; where the direQion ſhould be 


plain to the meaneft cOpyeny 3 is ſo looſe, that there is. 


not a ſingle branch of the ſolemnity defined or deſcribed 
with ſufficient certainty to convey the ſame idea to the 
greateſt capacities. 

There have been litigations, and contradiQory opinions, 
upon almoſt every part of the form ; as © What is ſigning 
by the teftator ? Whether the witneſles are to ak uno 
contextu, uno eodemg; tempore ? Whether they are to ſee the 
teſtator ſign? Whether they ought to know that. he ſigns 
it as his will? Whether he ought to publiſh it as his will? 


3 


When applied to 


Av 


| 
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ery. little preciſion, and a fl 
have prevented all theſe eflioes. ne OP 


might 


In a clauſe not the moſt accurate, I can eaſily beli 
that the uſual epithet ** credible” flipped in, as of wo 
7 


without attention to the impropriet :Þ , 
of uſt 
occaſion, EY ©7500-0818 


It has been ſaid © That this a& of 2 | 
was drawn by Lord Chief Juſtice Fr hot wi ph 
ſcarce probable, ſince it was not paſſed till after his death : 
and it was brought in, in-thke common way; and not 
upon any reference to the judges, ; 

But what ſenſe ſoever is put upon this word «© credi- 
ble,” the ſtatute leaves the queſtion juſt as it was: For it 
does not declare who are, or are not credible ; or (if it 
is ſuppoſed to mean competent,) who are competent or 
wa a incompetent. , 

eir competence could not be referred t 

then eſtabliſhed : Becauſe there was, there Wh, 1 ra 
applicable throughout to this new caſe. The neceſkit of 
ſubſcribing witneſles to any inſtrument, never had exiſted 
before, in this country. "There never could have ariſen 
in the law of England, a queſtion, <« concerning the 
competence of a witneſs, at the time of his knowing the 
fact, he came to teſtify :” but only, 4 Whether he was 
competent at the time of his examination.” 

The time of his examination could not poſfibly be the 
criterion upon which the validity of the will was to de- 
po. The tang hag. a6 not live to be examined : 

eir incompetence to be examin 
__ P5875 ed, might ariſe long after 

«© What objection therefore to the ſubſcribing wi 
ſhould be ſufficient to avoid a will, as OS Os 
left to be judged of as caſes ſhould ariſe; by general prin- 
ciples, by analogy to thelaw of witneſſes in other inſtances 
_ by rage nan from the nature and fitneſs of 
the thing, with regard to juſtice i 
wot x Bo mY S J » Convenience, and the 

When ſolemn determinations, acquieſced under, had 
ſettled preciſe caſes, and become a rule of property ; they 
ought, for the ſake of certainty, to be obſerved, as if they 
had originally made a part of the text of the ſtatute. 

I will therefore conſider the general queſtion, in two 
views: Firſt, ſuppoſing there had been no judicial deter- 
mination relating to the capacity of ſubſcribing witneſſes 
fince the ſtatute ; ſecondly, upon the foot of the judicial 
determinations that have been ſince the ſtatute. And 
thirdly, in the laſt place, I will conſider the particular caſe 
now in judgment, under all its own circumſtances. 

_ Firſt, Conſidering the matter at large ; let me obſerve 
that the power of deviſing ought to be favoured. It is a 
natural conſequence of property, and the right a man 
has over his own. It was a right of the law of the land 
before the conqueſt, and dowa to about the time of Henry 
the ſecond. It ceaſed, conſequentially only, 'by the in- 
troduCtion of feodal tenures ; becauſe, originally, every 
ſpecies of alienation was contrary to that ſyſtem. As ſoon 
as the power of alienation inter vives was indulged, teſta- 
ments followed, indirely, as declarations of uſes. The 
ſtatute of uſes accidentally checked this form of deviſing 
Therefore the ſtatute of wills was made. The 29 Car. 
2. cap. 3. (which gives riſe to the preſent queſtion,) did 
not mean to re/iran teſtamentary diſpoſitions of land : 
The reaſons to encourage that power were increaſed. The 
policy of tenures, from whence aroſe the impediment to 
wills, was aboliſhed ; but had left many conſequences re- 
maining, which made teftamentary diſpoſitions of land 
more reaſonable than they were among the Greeks and 
Romans, or here before oo conqueſt. The eldeſt ſon 
only is heir, ab znte/iato. Among collaterals, not all 
the next of kin, but one often is heir; to the: excluſion 
of many in the ſame, and many in a nearer degree. Sim- 


| ple contract creditors had no right to be paid their debts. 


Money inveſted in land could not be traced. Much land 


was in truſt: Where the widow had no right to dower. 
In perſonal eſtates, the ſucceſſion ab inte/tato is ſubject to 
all debts, and governed by natural family equity. In 
real eſtates, the ſucceſſion is governed by political conſe- 
quences of a politive ſyſtem: Which make the teſtamen= 


tary 
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tary power often neceſſary, to enable a man to do juſtice 
to his family and his creditors, 

_ The legiſlature meant only to guard againſt fraud, by 
a ſolemn atteſtation ; which they thought would ſoon be 
univerſally known, and might very eaſily be complied 
with, In theory, this atteſtation might ſeem a ſtrong 
guard ;z it may be ſome guard in praftice ; but I am per- 
{waded many more fair wills have been overturned for 
for want of the form, than fraudulent have been prevented 
by introducing it. I have had a good deal of experience 
at the delegates; and hardly recolle& a caſe of a forged 
or fraudulent will, where it has not been ſolemnly at- 
teſted, I have heard eminent civilians who are dead, 
and ſome now living, make the ſame obſervation. 

Suppoſe the ſubſcribing witneſſes honeſt ; how little 
need they know? they do not know the centents ; they 
need not be together ; they need not ſee the teſtator ſign ; 
(if he acknowledges his hand, it is ſufficient;) they need 
not know it to be a will; (if he delivers it as a deed it is 
ſufficient.) For theſe and many more reaſons, it is clear 
that judges ſhould lean again? objeCtions to the formality. 
They have always done fo, in every conſtruQtion upon 
the words of the ſtatute : a fortiorz ought they to do ſo, 
in raiſing a conſequential ſyſtem, not preſcribed in words, 
And ſtill more ought they to do fo, if that ſyſtem would 
ſpread a ſnare, in which many honeſt wills muſt unavoid- 
ably be intangled; and be no preſervative againſt fraud. 

At the time this at was made, the law rejected no 
witneſs to proye a will z unleſs, at the time of his exa- 
mination, his teſtimony tended to ſupport his own title, 
and enabled him to hold or recover an intereſt under it. 
In the eccleſiaſtical court, the probate is concluſive to 
every body as to every part. If a legatee come to prove 
it, he intitled himſelf to his legacy. But if the legacy 
was contingent, and at the teſtator's death could not 
| take effe&t; if he had the ſame or a greater intereſt, 
though the will ſhould be ſet aſide; he was a witneſs : 
A releaſe, payment, or tender, made him a witneſs, 

In the courts of Common law, where the witneſs had 
a Charge upon land deviſed to another, he was juR in the 
caſe of a perſonal legatee. If he had as great an intereſt 
the other way ; if his intereſt at the teſtator's death could 
never take feat : if there was a releaſe, (of which ſeve- 
ral authorities were cited ;) and I will add, as by neceſ- 
ſary conſequence, if there was payment or tender ; he 
was a witneſs. | 

Nice objections, of a remote intereſt, which could not 
be paid or releaſed, though they held in other caſes, were 
'not allowed to diſqualify a witneſs in the caſe of a will : 
As pariſhioners might prove a deviſe to the uſe of the 
poor of the pariſh for ever. Vide 2 Sid. 109. AM. 1658. 
Townſend v, Row. 

Before the ſtatute, no man could, in a court of juſtice, 
intitle himſelf by his own examinatien, to a deviſe. So, 
after the ſtatute, no man ſhould intitle himſelf, in a court 
of juſtice, to a deviſe, by virtue of his own ſubſcription, 
which at the time of ſubſcribing, he could not have 
proved by his examination, : ; 

The diſability of a witneſs from intereſt, is very differ- 
ent from a poſitive incapacity. If a deed muſt be ac- 
knowledged before a judge or notary publick ; every 
other perſon is under a poſitive incapacity to .authenti- 
cate it: But objeQions of intereſt, are deduQtions from 
natural reaſon, and proceed upon a preſumption of too 
great a bias in the mind of the witneſs, and the publick 
utility of rejecting partial teſtimony. : 

Preſumptions ſtand no longer than till the contrary is 
proved. "The preſumption of a bias may be taken off, 
by ſhewing the witneſs has as great, or a greater intereſt 
the other way; or that he has given it up. The pre- 
ſumption of publick utility, may be anſwered, by ſhew- 
ing that it would be very inconvenient, under the parti- 
cular circumſtances, not to receive ſuch teſtimony. 
Therefore, from neceſlity, the courſe of buſineſs, and 
other reaſons of expedience, numberleſs exceptions are al- 
lowed to the general rule. The preſumption of bias 
ariſes as at the time of ſubſcribing. But it may be an- 


ſwered,—l1f part is deviſed tg @ fubſcribing witneſs, the 
Vor. Il, 
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preſumption is anſwered, by ſhewing he was heir at law z 
or that the deviſe is void; or that he has renounced it. 
Where is the reaſon to ſay that a witneſs who does 
not know the contents of a will during the teſtator's life, 
and at his death takes no benefit, was biaſſed at the time 
he ſubſcribed, or can be biaſſed at the time of his exami- 
nation? During the life of the teſtator, deviſes are 
mere poſſibilities: No intereſt can veſt till death. The 
preſumption of bias from the po/ibility, is anſwered by the 
fact when it becomes an intereſt. His ſwearing 'when he 
is totally di/intere/ted, is concluſive, that the poſſibility is 
not to be preſumed the corrupt cauſe of his ſubſcribing, 
For the fake of third perſons, it is wiſe and juſt, to 


allow the objection thus to be purged ; otherwiſe, many 


ſettlements by will muſt be overturned, to the ruin of 
families. It is natural and uſual to give legacies to ſer- 

vants, and tokens to friends. Perſons under theſe de- 
(criptions are moſt likely to be witneſſes. Ought ſuch 

trifles to overturn unavoidably the moſt deliberate diſpoſi- 

tions of the greateſt eſtates? which may be attended 
often wich this family diſtreſs, that a man may have gi- 
ven his money to one part of his family, and his land to 

another; In which caſe, the will] would be good as to. 
the money ; and void, as to the land. 


If the legiſlature had ſaid fo, that would have been a_ 


pofutrve rule: But it is contended for, by confirudion, and 
to guard againſt fraud, It is not a guard, even in theory, 
in the caſe of legatees : Becauſe, they may, in another 
ſhape, atteſt the deviſe which charges the land with their 
legacies. 

It is ſettled, «© That where the land is once charged, 
(and it always is an auxiliary fund) with the payment 
of legacies, by a ſolemn deviſe, the legacies may be 
given, altered, or revoked by a ſubſequent will unat- 
teſted.” 'Dhe fraudulent legatee might atteſt the charge, 
and get his legacy in a codicil unatteſted. Let a will be 
ever ſo fair, a ſlip in form is fatal: which is a certain 
miſchief, But, if a will be fraudulent ; though it is al- 
lowed to be formal, it may be ſet aſide upon evidence 
and circumſtances, 

Neither reaſon, nor policy requires the obje&tion to be 
carried farther than I have laid it down; agreeable ta 
the law before the ſtatute, and the univerſal maxim, 
« Teſtis in proprid causa non eſt adhibendus,” But if 
judicial determinations, acquieſced under, and become a 
rule of property, ſince the ſtatute, have extended the in= 


me 


Secondly, to conſider the judicial determinations fince 
the ſtatute. 

All determinations agree exactly with theſe principles, 
In many inſtances, the preſumption of bias from a legacy, 
at the time of ſubſcribing, has been allowed to be taken 
off by a releaſe. Authorities in print have been cited, to 
ſhew © this was conſidered as a ſettled point:” And I 
verily believe it was ſo, from the authority of the oldeſt 
and moſt eminent praftiſers in /Ve/tminſter-hall ; and 
therefore I give credit to the dictum of Powys in Viner, 
(See Yiner's Abr. tit. Evidence, page 14. N*® 53.) © That 
it had been ſolemnly agreed by the judges, that where a 
perſon had a legacy given, and did releaſe it, he was a 
good witneſs to prove the will.” 


I know that before the cafe of 4n/fly v. Dowfing, a will 


of a very great eſtate was liable to the objection ; and 
the heir at law would have conteſted it : But as it was 
certain the witneſſes would be paid, or releaſe, no opi- 
nion that he took, encouraged him to think it worth hig 
while, 

Mr. Fazakerley and Sir Thomas Bootle have told me, 
they took it to be ſettled ; and indeed the number of 


wills where the objection lay and never was taken, de- 


monſtrated it. 

There is not a ſingle determination which carries the 
incapacity farther than the rule I have laid down ; viz. 
«« That a perſon ſhall not, in a court of juſtice, intitle 
himſelf to a deviſe, by virtue of his own ſubſcription, 
which at the time of ſubſcribing he could not have prov- 
edgby his A 
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capacity further, they muſt be adhered to : Which brings 


W' 16 
That is the caſe of Hilliard and Fennings, That is 


the reſolution and judgment of the court in the caſe of 


Anſty v. Douſing, There the defendant yo deviſee ; 
ſubjeR to an annuity of 20/. a year to £liz, the wite of 
Fohn Hailes, for her life, for her ſeparate ule: And 
there did not appear to be any perſonal eſtate, Ber in- 
tereſt was a charge, in the nature of a legacy, to be paid 
by the defendant, out of the eſtate deviſed to him ; .and 
being for her ſeparate uſe, it was a truſt, and the deſen- 
dant was her truſtee, Upon the validity of the deviſe to 
the defendant, her annuity depended. 1f he ſucceeded, 
her title followed of courſe; for he muſt take the land, 
as the teſtator gave it, ſubjeCt to the charge and truſt: 
and upon the deviſe to the defendant being found good 
at law, a court of equity muſt, of courſe, have decreed 
the truſt. So that ſhe was the c-/7uy gre tru/? of the party 
to the cauſe; and cither way, the judgment would im- 
mediately affect her intereſt, 

In matter of evidence, huſband and wife are conſider- 
ed as one; and cannot be witneſles, the one for the 
other. The huſband cannot be witne(s for his wife, in 
a queſtion touching her ſeparate eſtate, 

There was no releaſe. I'here could be no payment 
or tender, without the interpoſition of a court of juſtice ; 
becauſe the value depended upon uncertain eſtimation : 
But no attempt had been there made towards paying, or 
tendering the value of the annuity. 

This brought it preciſely to the caſe of Hilhard v. 
Jennings: "The witneſs, in a court of juſtice, was to 
ſupport a deviſe to himſelf, by virtue of his own ſub- 
ſcription ; (for the caſe is the ſame, as if the wife had 
been \ witneſs, or the huſband the deviſee of the an- 
nnity. : 

Fc is true that Lord Ch. J. Lee, in delivering his opi- 
nion, (which was April 22, 1746. Paſ. 19 Geo. 2.) ar- 
gued as if the objection of beneht from the will to the 
witneſs, at the time of ſubſcribing, could not be an- 
ſwered or taken off by any ſubſequent fact : which he 
grounded upon the authority of the Roman law from the 
Dizeft, and Code; where it is ſaid ** Cinditionem te/tium 
zunc inſpicere debemus, cum fignarent, non. mortts tempore,” 
But the ſenſe of this paſlage was not enough conh- 
dered. 

« Conditio teſtium” here means the poſitive capacity of 
the witneſſes ; their rank, or quality, as freemen, clti- 
zens adult. | 

There never was a time, in the Roman law, when in- 
tereſt under the will was any objection to ſubſcribing 
witnelles, ns 

To explain this a little farther : The eflence of the 
Roman teſtament was the appointment of an heir, to re- 
preſent the teſtator, 

Before the 12 tables, the teſtamentary hcir might be 
made two ways ; in procinftu, as Pluarch deſcribes at the 
ſiege of Corioli; or in the form of a legiſlative act, 
comitits calatis. | 

The 12 tables gave an abſolute power to every man, 
to make the law of his own ſucceſſion ; but preſcribed 
2 form. As a teſtament was an alienation of the teſta- 

tor's property and family after his death, the form of 
 mancipation per As et Libram, uſed in other transfers of 
property or family, was followed in this: The heir was 
ſuppoſed to buy, and the teflator to ſell his ſucceſſion and 
family, for and as repreſenting their families. "The cere- 
mony was tranſaCted with all the ſymbols of a ſale, in 
the preſence of the officer, who held the balance, and cf 
five freemen, citizens of Rome, 14 years of age at leaſt, 
ſolemnly required to bear witneſs. oz 

Theſe ceremonies and ſymbols were invented before 
inſtruments in writing : And this imaginary ſale per s 
et Libram, was uſed in alienations, adoptions, and almoſt 
every ſpecies of change of dominion, or property ſtrictly 


fo called, (** Proprium eft quad quis libra mercatur et Are,” ) 


and in many other contracts, 


Subſequent laws and uſages, eſpecially after teſtaments 
came to be in writing, took away the ceremony of the 
ſymbolical ſale, added two witneſles more, and preſcrib- 
ed forms of atteſtation ; but left the condition of the wit- 


neſles the ſame; they muſt be freemen, Roman citi- 
2 ; 
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zens, adult and teabiles. Yet by an equitable conſtruc= 
tion, general reputation was ſufficient: As where the 
witneſs, whom every body conſidered as a freeman, 
really was a ſlave, 

This was the conditio tc/tirim, and muſt exiſt at the time 
of ſubſcribing; as much as where there is a cuſtom to 
turrender into the hands of two copyholders out of court, 
they muſt be copynolders at the time. 

Though in other caſes, the obje£tion of intereſt, to a 
witnels was allowed ; it did not incapacitate witnefles 
to a will, | 

While the teſtament per Ms et Libram continued, nei- 

ther the teſtator, or heir, or any of the families of either, 
could be witneſles z becauſe they were ſuppoſed the par- 
ties to the contract, 
When the ſymbolical ſale ceaſed, and teſtaments were 
It writing and ſecret, the heir himſelf was a ſufficient 
ſubſcribing witneſs, Afterwards, though the will was 
opened, and he knew the contents, he was a ſufficient 
ſubſcribing witneſs: as appears from Cicero for Milo, 
{peaking of Cyrus (ſet. 48.) ** Una fui ; teſtamentum ſimul 
obliznavi cum Clodio ; te/fam:nium autem palam fecerat, 
& wulum heredem & me ſeripſerat.” 

Juſtinian Inft, lib, 2. tit. 10. ſeft. 10. recites the heir 
having been allowed to be a witneſs ; but forbids it, 
(not upon the foot of his being intereſted, but) © ad 
mmitationem priſlint fanulice emptoris ; quia hoc tutum negitium, 
teſtament! or dinandt gratia, creditur hodie inter teſtat;rem & 
heredem agi.” But in the next ſcion (ſe, 11.) he ex- 
prefily allows the c/luy gue 1rv/?, and legatees, to be ſub- 
ſcribing witneſſes ; ** quia non juris ſucceſſores ſunt.” And 
yet the hcir might be merely a truttce for the whole in- 
heritance to be delivered to the ce/tuy que truſt; and the 
legatee may exhauſt the whole eſtate. 

This abuncintly ſhews that the paſſage from the Code 
and Digeſt did .not relate to witnelles being intere/?ed. 
And the Code aud the Digeſt are conſiſtent with the In- 
ſtitute on this head. The Code, Digeſt, and Inſtitutes 
are all one connected work. The Code was firſt pub= 
liſhed in the third year of Ju/tinian: "The Digeſt was 
compiled before the Inftitutes ; but publiſhed a month 
aſter, in the ſeventh year of Ju/tinian, 

The propoſition $< That any kind of intereſt, at the 
time of ſubſcribing, could not afterwards be taken off ;” 
and the application of this paſſage in ſupport of it, was 
much agitated in J/:/tmin/ter Hall and the whole king= 
dom. A gentleman at the bar, purſuing the propoſition 
through all its conſequences, hit upon this point, ——- 
«© 'That a charge upon land for payment of debts, 
would defeat the will, if a ſubſcribing witneſs, was a 
creditor at the time of ſubſcribing.” As ſoon as it oc- 
curred to him, he mentioned it to me, There had been 
many ſuch deviſes ; but the queſtion, 4+ Whether the 
witneſs was a creditor,” never had been aſked at law ; 
nor by interrogatonies in chancery, framed to eſtabliſh or 
impeach a will, 

If the general rule was right, the deduQtion ſeemed 
very plauſible, He put this point in iſſue, in chancery ; 
and examined to it, in behalf of the heir, in ſeveral caſes, 
LONG Hereford's will was one of the firſt: This was an- 
otner. 

A caſe ſoon happened which brought the general pro- 
polition flung out by Lord Ch. J. Lee, under judicial exa- 
mination. On the 10th 'of Feb. 1746, the carl of Aile/- 
bury died 3 having made a will, 15th ay, 1746, of his 
whole eſtate rcal and perſonal, charged with debts and 
legacies : the three ſubſcribing witneſſes, as being in his 
ſervice at his death, had legacies; one 3o/. a year for 
life z the. other two pecuniary legacies. All three re- 
leaſed, the 12 February, 1746. 

He had made a former will, on the 20th of December 
1744, atteſted by three diſintereſted perſons 3; under 
which, the three ſubſcribing witneſſes to the laſt will 
would have had the ſame legacies. 

A bill was brought in chancery, to have the latter will 
eſtabliſhed, notwithſtanding this debt; and ſtating the 
whole matter. Notwithſtanding the will of 1744» 


which the teſtator had revoked, (as he thought, effecu- 
ally ) and might probably have cancelled it; it was E. 
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benefit to the witneſs, at the time of ſubſcribing, to have 
a legacy un\er the laſt will, 

The caule came to be heard, the 5th of Nev. 1748. 
And I was of counſel in it, 

I had taken the liberty to aſk Mr, Juſtice Denn:/ſon, 
«© Whether the judgment of the court, in the caſe of 
Anſfly v. Dowſimg went upon the general propoſuion.” 
He told me it did not; but upon the particular circum- 
ftances. As to himſe}f he was not of opinion © That 
an objection of benclit, at the tine of ſubſcribing, might 
not be taken cf, by being citintereſted, at or after the 
death,” 

I mentioned this to the Lord Chancellor, who had got 
from Lord Ch. J. Lez, a copy of the opinion he deliver- 
ed: And he was clear, ** they were goud witneſles,” 
At the death of the teitator, it was indifferent to them, 
which will prevailec : belides, they had releaſed : He de- 
clared the lai? will, of the 15th of Jay, 1745, to be well 
proved, eſtabliſhed it, and cecrecd the truſts, 

There is another matter touched in that. opinion deli- 
livered by Lord Ch. jJ. Lzz, which interferes with the 
rule I have laid down, in its full extent, viz. ** That a 
ſubſcribing witneſs who is a ſeveral deviſee, which deviſe 
as to him muſt be void, ſha!l not by his ſubſcription au- 
thenticate the reſt of the will.” But, for this, no au- 
thority is cited, In the caſe of Hilliard v. Jennings, the 
whole land was deviſed to /Yilliam Hilliard, And I am 
ſatisfied that Lord Ch. J. At took the diftintion, 
«© That the will might be only void, quoad the devile to 
the witneſs :” Becauſe Carthew, | pa. 514.] who was 
counſel in the caſe, and has reported it the molt correCt- 
ly, hints an expreſſion of that kind, viz. ** That it was 


void quad the deviſe of the lanis to the plaintiff 3” and- 


Lord Raymond, in the caſe of Baugh v. Hollnway, (1 P. 
Williams 557, 558) ſays expreſſly, <* That Lord Ch. J. 
Holt fo determined.” 

'The validity of the will, as to the perſonal eſtate, was 
not before the court, and never could come before the 
court, becauſe that queſtion belonged to another juriſ- 
diction. The caſe in judgment was of a deviſe to the 
witneſs only. Lord Ch. J. Zo: might, very properly, 
throw out ſomething to guard againſt inferences from 
their preſent determination to the caſe of a deviſe to 
a third perſon. 

I looked into the Regiſter-book, for that caſe of Baugh 
and Hollaway ; and find the ſtate of it to be this.»— 
Richard Baugh died leaving El:z. his wife, and two ſons, 
named Fohn and George; having firſt made his will, dated 
Tith June, 1707, whereby he deviſed certain premiſſes to 
his youngeſt ſon George, his heirs and afligns, charged 
with the payment of 200/. which was due on bond 
to Launcelot Baugh, the teſtator's younger 'brother. And 
the ſaid teſtator alſo deviſed certain other lands to the ſaid 
George, with a proviſo, that on the faid George's attaining 
21, and having 1000 /, paid him, then all the ſaid pre- 
miſſes ſhould return to his eldeſt ſon John. And in caſe 
both his ſaid ſons ſhould die under 21 unmarried, then 
the ſaid teſtator deviſed the ſaid firſt mentioned premiſles 
to his wife E/:z, her heirs and affigns, charged with the 
- payment of the ſaid 200/. to the ſaid Launcelot Baugh, 
and alſo with the payment of 150/. to the ſaid Launcelat 
Baugh's children, and deviſed the ſaid laſt mentioned pre- 
miſles to his brother EZdward Baugh, his heirs and aftigns. 
But the teſtator's ſaid ſons died without iſſue, under 
age: And Elizabeth Baugh poſleiſſed and enjoyed the ſaid 
premiſſes under the ſaid will, and afterwards died, 
20th Ofeber, 1714 ; having firſt made her will, and de- 
viſed the ſaid firſt mentioned premiſſes to Catherine Raw- 
lins, charged with the payment of her debts, and alſo 
ſubject to the ſaid charge made by her huſband's will. 
Catherine Rawlins entered, and enjoyed the ſaid pre- 
miſles, and died ; having made her will, dated 26th 7ay, 
I716, and deviſed the ſaid premiſſes to Ann Oxenden and 
Elizabeth Holloway, as tenants in common, charged with 
the payment of the debts and legacies appointed to be 
Paid thereout by the ſaid Richard Baugh, and alſo of the 
debts, &c, of the ſaid Elizabeth unſatisfied by the ſaid 
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Catherine Rawlins, The ſaid Ann Oxenden and Elizabeth 
Helloway claincd the ſaid premiſſes, as only children of 


John Holloway by Ann his wife, and as coheirs at law of. 


the ſaid Elizabeth Baugh and Catherine Rawlins. Laun« 
celot Bough filed his bill, and claimed as uncle, and 
heir at law of 7ohn Baugh, the ſurviving ſon of his bro- 


ther Richard Baugh ; thereby impeaching his ſaid bro- 
ther's will, 


The order is ſtated right in 1 P. I//ill. 558: And on . 


ſcarching tne Regiſter-book, it could not be found to 
have come 0n again. Therefore it is reaſonable to think 
the heir muſt have been adviſed to drop it, 

Deviſes of lands differ extremely from wills, They 
are no appointment of an heir; they create no repreſen- 
tation ; the deviſee does not ſtand in the place of the de- 
viſor, as to ſimple contract debts; and till the fatute 
3& 41. & M. the deviſee was not liable to ſpecialty 
deots, (becauſe he was conſidered as an alience, and not 
as the heir;) they are conveyances or diſpoſitions mortis 
cauſa ; and that is the reaſon why a man cannot deviſe 
land which he ſhall afterwards acquire. 

One deviſe may be void, (as in the caſe of this very 
will;) and the deviſe of another good. There js no pro- 
bate of the whole inſtrument : Every ſeveral deviſee muſt 
make out his title, in a diſtin&t cauſe, and de novo, 
againſt every new party. | 

Upon legal principles, there is great weight in the dif- 
tinction ſaid to have been made by Lord Ch. J. Holt: 
and the authors referred to by Swinburne are ftrong, upon 
the reaſon and fitneſs of the thing. 

The danger of fraud, from the imagination, ** That 
four witnefles might divide the eſtate amongſt them, (viz. 
by contriving to atteſt each for the three others, as to the 


land deviſed to thoſe others ; though none of them could 


be a good witneſs as tothe deviſe to himſelf) ſeems very 
chimerical, That very contrivance would overturn the 
will; if it would not, they might as well execute their 
ſcheme, by tour deviles, in four paragraphs, ſeverally 
atteſted. 

Thirdly—In the third and laſt place, I propoſed to 
conſider the preſent caſe under its own circumſtances. 
Theſe witneſſes are in the nature of legatees ; not ſeve= 
ral devifees. "The preſumption of ** Intereſt at the time 
of ſubſcription” is taken off, at the death, by the prin- 
cipal funds being more than ſufficient: It is taken off, 
before the trial, by the debts being paid. ' 

But the benefit at the time of ſubſcribing was nothing. 


It dees not appear the principal funds then were defi- 


cient, the legacy is a bare poflibility, upon a contingen= 
cy ; which contingency never happened. 

But I will go farther; I think a charge © to pay 
debts” ought not to incapacitate ſubſcribing witneſſes ; al- 
though they wanted and claimed the benefit of it. Every 
honeſt man ſhould make that charge in his will: he wha 
omits it, is ſaid to fin in his grave. | 

Fraud cannot be preſumed, from inſerting a clauſe 
which it would be iniquitous not to put in. | 

No man would reſort to wicked and fraudulent prac- 
tices, to get his debt charged upon land by the will 
of his debtor ; if he ſuſpected the debtor's circumſtances, 
he would not ſtay till his death, or truſt a revocable 
ſecurity, | | x 

The preſumption of fraud in this caſe would be againſt 
juſtice and truth : and the publick inconvenicnce ſo great, 
that hardly a will could ſtand. 

This charge ought to be in every will, The perſons 
attendant upon a dying teſtator, and therefore moſt com- 
monly witneſſes, are generally in ſome degree creditors; 
ſuch as ſervants, parſon, attorney, apothecary, &c. and 
the diſallowing ſuch perſons to be witneſles cannot an- 
{wer any ends of publick utility, 

Upon the whole we are of opinion, that this will 
is duly atteſted by three witneſſes, Bur, Rep. 414 to 
431 Nov, 25, 1757. Windam v, Chetwynd, 


The 
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The caſe of Anfty ad Dowſin 


83 reported in Stran. 1253 t9 1255, in manner fellywing. 


EjeQment for lands in Cambridgehire on the. demiſe of 
_ Chriſtopher Anjly, D. D. and Mary his wife. And upon 
a trial at bar the jury found this ſpecial verdict. 

That James Thompſon, Eſq; being ſciſed in fee of the 
premiſles in queſtion, and of ſound mind, ſigned, ſealed, 
and publiſhed a paper writing, purporting to be his Jaſt 
will, dated the tenth of February, 1742, and which is 
found in hec verba : By this he declares, that he deviſes to 
the defendant the lands in queſtion for life, remainder to 
his firſt and every other ſon and ſons in tail male, re- 
mainder to his daughters as tenants in common, with a 
reverſion in fee to the right heirs of the devifor : Then 
he charges all his rcal and peiſonal eftate with particular 
annuities and legacies, and particularly an annuity of 201. 
fer Annum to Elizabeth the wife of John Hales for her lite, 
and to her ſeparate uſe; and he alſo gives a legacy of 
10/7, each, to John Hatiles and his wite for mourning. 
That to this will there are three perſons who ſubſcribe 
their names as witneſles, whereof 72hn Hailes is one z and 
that in their preſence, and of no body elfe, he ligned, ſeal- 
ed and publiſhed the paper writing as and for his laſt will; 
and they three atteſted the ſame in his preſence, and are 
all three living. They find the identity of John Hales 
the legatee and ſubſcriber, and that E/zzabeth his wife is 
Nil] living,” T hat the deviſor died the 28th of May 1743, 
- Without iſſue, and ſeized as aforeſaid, and that Mrs. An/ty 

(one of the }:ſfors) is his aunt and heir at law. They 
find that before and at the time of the trial the defendant 
made a tender to 7:hn Failes of 20 1. for his and his wife's 
legacies, which he refuſed to accept, and that thoſe le- 
gacies are not diſcharged. Then they find the entry and 
demiſe by the leflors, &c. ſed utrum, &c, | 

This cauſe was three times argued at the bar, and this 
term the Chief Juſtice delivered the reſolution of the 
court. 

Thequeſtion upon this ſpecial verdiCt is, Whether in the 
light Zazlzs now ſtands, he is to be conſidered as a cre- 
dible witneſs within the intent of the ſtatute of frauds ? 
And we are all of opinion he is not. 

The right to deviſe in this caſe is not a Common law 
. right, it being inconliſtent with the notion of a feudale 
tenure, //7ight's Tenures 174. But it depends upon 
powers given by ſtatutes, which muſt all be conſidered 
together, as creating one general parliamentary rule : 
'The particulars of which arc, that it muſt be in writing, 
ſigned, and an atteſtation of three credible witneſles in 
the preſence of the deviſor. Theſe were checks intro- 
duced to prevent men from being impoſed upen ; and cer- 
tainly meant, that the witneſles (who are required to be 
credible) ſhould not be ſuch as claim a beneht by the will, 
"Though a will may be read, on.proof of all the circum- 


Rances by one witneſs ; yet that is upon a ſuppoſition, 


there are two others, who could be allowed to give the 
ſame teſtimony. Carth. 35. Shew. 18. 3 44d. 262. 
Cumb, 174. 

If the tender would be equal to the payment of the two 
money legacies, (as it is not) yet the annuity charged 
upon the eſtate deviſed would ſtil ſubfiſt ; and though it 
is charged both upon the real and perſonal eſtate, and the 
perſonal (which is not found to be ſufficient) would be 
the firſt fund, yet .it is for Hailes's advantage to enlarge the 
fund by taking in the real eſtate; and we muſt at law 
conſider the huſband as benefited by the annuity, though 
given to her ſeparate uſe; for it is his money the moment 
it is paid into her hands, or if not, it eaſes him in point 
of maintenance, 

It was objected, that nothing veſts till the death of the 
deviſor, and therefore at the time of the atteſtation he had 
'no intereſt. But the anſwer is, that he was then under 
the temptation to commit a fraud, and that is what thc 
parliament intended to guard againſt, 

Another way by which it was attempted to be ſup- 
ported is, that it may be void as to the annuity, but good 
as to the deviſe to the defendant; which is grounded upon 
an expreſſion in Carthew's report of the caſe of Hilliard 


> ſo often before mentioned, 
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v.” Fennings 514, that the will was void 9vad the deviſe of 
lands to the plaintiff, But whoever reads that will from 
the record will ſee, that there were no other lands de- 
viſed, and therefore it is equal to ſaying it is void as to 
any paſſing of lands; and it was proper to conkne the in- 
valicity of it to lands, becauſe as to perſonal eſtate it was 
certainly a good will. 

Conlider what a door this would open to fraud : A man 
has four eſtates, and is beſet by four, who fraudulently 
procure a will, whereby each has a ſeparate eſtate deviſed 
to him, If one is allowed to be a witneſs for the other 
three, they thereby eſtabliſh it for the whole. In 1 L4, 
Raym. 730. it is held, that there muſt be an ability as to 
the whole will, and not as to a particular legacy. In the 
caſe of a wlll conliſting of ſeveral ſheets of paper, as 3 
1:4. 263. The party benefited in one ſheet, cannot be 
ſet up to prove every other ſheet. 

| It was agreed, this man could not be examined ; how 
then 1s he that credible witneſs that the ſtatute requires ? 

The true time for his credibility is, the time of his at- 
teſtation 3 otherwiſe a ſubſequent infamy, which the teſ- 
tator knows nothing of, would void his will. 

And as to what is ſaid in Swib. 296. it relates only to 
wills of perſonal eſtates, and cannot affe& the conftruc- 
tion of the ſtatute, 

The Digeſt, /ib. 28. zi. 1.1. 22. De teſtibus, ſubſcrig= 
tione, et fignis, 1s expreſs : Conditionem teſtium tunc inſpi- 
cere debemus, cum ſignarent, non mortis tempore, and ſo ig 
the Code, lib. 6. tit. 23. l. 1, 

We therefore hold this not to be a good atteſtation of 
a will of lands; and then the title of Mrs. - 4»/ty the 
lefſor of the plaintiff as heir at laſt is not defeated by 
what is ſet up as a will: And conſequently the plainti 


| muſt have judgment. 


The following is another repart of the ſaid caſe of Anſty and 
Dowſing, from a MS. 


Lee Chief Juſtice. This ſtands for the opinion of the 
court on the following caſe. 

In an ejeftment, in which the plaintiff declares upon 
the demiſe of Dr. An/ly and his wife, of lands. lying in 
the county of Cambridge, at a trial at bar in this court, a 
ſpecial verdict was found to the effe&t following : That 
Fames Thompſon of Trumpington in that county, Eſq; being 
ſeiſed in fee, by a paper writing, purporting to be his 
laſt will and teſtament, dated the Toth of February 1742, 
gave all his lands, tenements, &:c. to the defendant Fobn 
Dawfmng for his life, the remainder to his and every other 
ſon in tail, the remainder to his own right heirs ; he like+ 
wiſe bequeathed to the ſame perſon all his perſonal eſtate, 
and then follow theſe words. ** Nevertheleſs it is my 
will and meaning, and I do hereby charge and make 
chargeable all my eſtate real, as well as perſonal, with 
the annuities and legacies herein after mentioned.” And 
amongſt others is an annuity or yearly rent-charge to 
Elizabeth the wife of Fohn Hailes, for her own ſeparate uſe, 
excluſive of her huſband, not to be ſubject to his debt, 
and her receipt to be a ſufficient diſcharge. And after» 
wards he gives to the ſaid Fehn Hailes and his wife, for 
mourning, ten pounds a-piece, The jury further find, 
that the ſaid Fames Thompſon ſigned, ſealed and publiſhed 
the ſaid paper writing, as and for his laſt will and teſta- 
ment in the preſence of three perſons only, one of whom 
was the ſaid Fohn Hales, mentioned in the ſaid paper- 
writing, and huſband of the ſaid Elzzabeth, That the 
ſaid Fames Thompſon died the 28th of Jay 1743. That 
the ſaid John Hales and Elizabeth his wife are both alive, 
and that the defendant, Dow/ing, before, as well as at the 
trial, tendered to the ſaid Hailes the two legacies of 104. 
and 101, which he refuſed to accept, and they find that 
the ſame are not any other way ſatisfied, or diſcharged, 
That Mary An/ty one of the leſlors of the plaintiff is the 
aunt, and heir at law to the ſaid Fames Thompſon, And 
whether upon the whole, the defendant is guilty, the 
jury pray the advice of the court. ; 
| From this verdi& it appears, that the title to the lands 


| mentioned in the declaration, depends upon this queſtion, 
| Gas Whethep 
| £ | 
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whether this will of James Thempſon was duly executed 
purſuant to the ſtat, 29 Car. 2. 

There are three perſons wlw have ſubſcribed as wit- 
ne{izs to the executing of that will ; but one of the three 
has a legacy left him by the will, and there is beſides a 
legacy, and an annuity left to his wife, and the teſtator 
has by his will ſubjeed his lands to the payment of all 
his legacies and annuities, It is, therefore, objected, 
that Hailes is not ſuch a credible witneſs, as that ſtatute 
requires. It has been anſwered to this, firſt, that the 
perſonal eſtate muſt in the firſt place be applied towards 
payment of the legacies, and non co/7at, but that is ſuffi- 
cient. Secondly, in the next place, that this annuity 
being to the ſeparate uſe of the wife, cannot be confider- 
ed as any intereſt in the huſband. 

But if theſe anſwers had been ſufficient, Hales ought 
to have been admitted as a witneſs upon the trial ; but 
we did not then, nor do we now think them ſufficient, 
for he woui! then be admitted to increaſe the fund, 
which is 2 ſecurity for his own legacy : And flabit pre- 
Jumptis donec, Sc. ; 

The annuity to the wife, though for her ſeparate uſe, 
| 3s for the benefit and advantage of the huſband, and not- 
withſtanding it is not ſubject to his debts ; yet it may 
eaſe him of what it is neccſlary for him to provide for a 

proper in4intenance and ſupport of his wite, 

Neither c2n the tender and refuſal of the legacies 
make any Cifie.2:ice in the caſe, as it does not at all 
affeC&t the annuity. | 

The true point therefore 1s, whether Hatles 15, notwith- 
ſtanding this :obje&ion, to be conſidered as a credible 
witneis within the ſtat. 29 Car. 2. And we are all of 
opinion that he 1s et, 

Lands were not deviſeahle by the ancient common Jaw 
exccpi by cuſtom. And this was founded upon the feu- 
dal law. FFright's Ten. 173. The ſtat. of Hen. 8. 
firſt gave the teſtamentary power over lands, and that 
power was laid under certain reſtrictions by the 29 Car. 
2. And thcſe ſtatutes are now to be taken together, as 
containing all the parliamentary rules concerning the 
manner of diſpoſing of lands by will, "The neceſfary 
requiſites are, that the will be in writing, ſigned by the 
party deviſing, or ſome perfon authorized by him, and 
atteſted and ſubſcribed by three credible witncſles, in the 
preſence of the teſtator. In the caſe of Lee and Libb, 
Tx Shower 88, and Carthew 35. there were two wit- 

\ neſſes to the will, and two to the codicil, by which the 
will was confirmed ; and yet the will was held to be 
void as to the Jands, - I mention this caſe, becauſe my 
Lord Ch. J. Het there ſays, that the three witneſles are 

' to prove al/ the things icquired by the ſtatute : and this 


I apprehend is an anſwer to an objection that was drawn | 


from the common praQtice of calling only one witneſs to 
prove the will, who proves at the ſam? time the hands of 
all the reſt. | 

This is done where it is not further conteſted ;z but the 
heir at law has a right to examine the other witneſles ; 
for the law is, that he is not to be diſinherited but by the 
oaths of three credible witneſſes at leaſt, which muſt 
mean l-oal, and diſintere/Ied witneſles. 

But it has been ſaid that this cannot always be had ; 
for ſuppoſe a man, om! exceptiont major, atteſts a will, 
and afterwards he is convicted of perjury, and becomes 
infamous ; yet this will may be proved. No authority 
is Cited for this ; but ſuppoſing it to be ſo, the deviſor 
complies with the ſtatute : He had at the time of mak- 
ing the will the b2/? evidence that could be had, and 
the perſons atteſting were then all unexceptionable. If by 
the intervention of ſubſequent accidents, the nature of 
the evidence or condition of the witneſſes is altered, we 
muſt receive the beft. that can be procured. As where 
an obligee makes the only ſurviving witneſs to a bond 
his executor, he ſhall nevertheleſs be admitted to prove 
the hands of the other witnefſes. 2 Fern. 700. 

But here Hailes was under an inducement and bias 
at the time of atteſtation, as being then intercſted ; in 
like manner, if one of the witneſſes will not ſwear to 
the execution, or contradiats the other two ; yet that 


fthall not impeach the deviſe, becauſs if theres were three | 
Vor, UII, 
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witneſſes at the time of the execution, and that fat 
appears ſufficiently proved, it would be abſurd that it 
ſhould be in the power of any one of the witneſles to de- 
feat the whole will. Skin. 79 | 

It has been argued, that Hailes, at the time of the 
atteſtation, had nothing ; he could have no intereſt till 
after the teſtator's death, But as he had an intereſt de- 
viſed to him by the will, he ſtands in the ſame light 
with the immediate deviſee of the lands, who according 
to the caſe of Hillard and Fennings in Carthew 514. 


prove the execution of the will on his own behalf, 
Wherefore it was determined that with reſpect to that 
deviſe, it was atteſted only by two witnefles, 

To this the counſel for the defendant have ſaid, let 
that caſe be the rule here ; let the will be void, quoad 
any deviſe to Hailes and his wife, and then, having no 
intereſt, he will be a credible witneſs to prove the de- 


intereſt of the witneſs, and good as to the reſt. 

But I apprehend that this is not to be inferred from 
the report in Carthew. For upon looking into the re- 
cord in that caſe, it appears from the ſpecial verdict that 
there were no other deviſes contained in that will but the 
deviſe to one of the witnefles ; and the words of the 
book do not ſeem to warrant any ſuch diſtinftion, Be-« 
ſides, why is this deviſe to Failes to be void by the fſta- 
tute, becauſe there are not three credible witneſ!>s to 
atteſt it ? But if it is once admitted, that there are three 
witneſles to any one part of the will, the conſequence 
muſt be, that there were three witneſſes to the whole. 
And this doctrine is agreeable to conſtant experience. 
For it is always ſaid, that ſuch a perſon is either a wit- 
nels, or not a witneſs to the will. And in the caſe of 
Pyke and Crouch, 1 Ld. Raymond 730. it is faid, that a 
legatee cannot be a witnels until he has releaſed, But if 


wi:neſs without any releaſe, 

What gave riſe to this manner of reaſoning was pro- 
bably a paflage in $0726. 296, old edit, where it is ſaid that 
the teſtimony of a legatary is good, as to all but his own 
legacy. But in the laſt edition of that book, 'pao. 217, 
it is ſaid, generally, that by our Jaws a legatee cannot be 
a witneſs to prove the wil. And indeed it is a general 
rule in all laws, that no man ought to be admitted to 
prove that, which is his intercſt to ſupport. Though he 
is not immediately intereſted in the event of the cauſe, 
yet if he is intereſted in the determination of the queſ= 
tion upon which the cauſe depends, it is an objeAton.to 
his teſtimony. Omnibus in re propria, &c. Cod. lib. de 
teftibus. : 

In oppoſition to this there has been cited the caſe in 
2. Roll. Abr. 685. and 2 Hal. P, C. 280. That if three 
men, defendants in a ſuit in Chancery, ſwear that 4. 
made an award, &c. and upon that are ſeverally in- 
dicted for perjury, it is held they may be witneſſes for 
one another, though, as my Lord Haz ſays, they are 
conſequentially concerned, but the caſes arc different ; for 
whether they were ſeverally guilty of perjury, depends 


| upon the ſeveral perſonal circumſtances of each, what he 


ſwore and what he then knew ; but the eitabliſhment of 


performance of certain folemnities, which if complied 
with as to one deviſe, muſt have been complied with as 
to the whole. For I do not apprehend that it is pofible 
to conſider, that this will was well executed according 
to the ſtatute as to one deviſe, and not executed ac- 
cording to the ſtatute as to another deviſe in the ſame 
will, where there was but one ſigning to the whole. 

A will is to be conſidered as one intire thing ; there- 
fore if a man makes one in ſeveral pieces of paper, and 
there are three witneſles to the laſt paper, who never ſaw 
the firſt, it is not a good will. 3 Md. 263. If the 
contrary doctrine was to be admitted, this abſurd conſe- 
quence would clearly follow, that four deviſees might 
divide the teſtator's real eſtate between themſelves, and 
be credible witneſſes to all, but the deviſe to themſelves; 
ſo that each ſeparate deviſe, would have three credible 
witneſſes, and the whole yrill of neceflity be eſtabliſhed, 
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cannot by law be allowed to be a credible witneſs, to 


viſes to other perſons : "The will may be void quad the 


this diſtinction were to be allowed, he would be a good 


an inſtrument of this kind as a will, depends upon the 
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Add to all this the caſe of Hilliard and Jennings , as re 
ported by Lord Raymond 505. and by my Ld. Ch. B. 
Cemvns 90, and Caſes in the King's Bench in the time 
of K. I/Villam 277. and it is viſible that all the reafons 
upon which the court determined in hat caſe, are appli- 
cable to the preſent. 

The argument to which the court agreed was, that a 
perſon who could not be a witneſs was certainly not a 
credible witneſs, and that the intention of the act was to 
prevent frauds as well as perjuries ; which intent would 
be evaded, if a party intereſted, who might probably be 
induced to uſe fraud, were to be allowed to be a witneſs; 
and if perſons, who could not give evidence or be exa- 
mined at the time of atteſtation were to be admitted, it 
would be admitting ſo many dead Jetters as witneſles, 

The ſaying of Lord Raymond as reported in the caſe of 
Baugh and Hallnway, 1 P. Will. 557. that it was determined 
in that caſe of Hilliard and Fernings, that the deviſee was 
2 good witneſs to every thing in the will but his own de- 
viſe, which was void, muſt have proceeded from ſome 
miſtake, becauſe Lord Raymond's own report is contradic- 
tory to it, and there is no foundation for any ſuch infe- 
rence from any of the other reports. | 

Upon the whole therefore we think, that Hailes ap- 
pears to have been under a bias of intereſt, anq therefore 
is not a credible witneſs. 'T he ſtatute was made to pre- 
vent frauds at a time when a man is frequently the leaſt 
able to reſiſt them: And the check intended againſt all 
ſuch, was the preſence of three diſintereſted witneſſes, 
which it is in the power of any man to have. But that 
not having been obſerved in the preſent caſe, we are all 
of opinion that this will was not well executed in the 
manner required by the ſtatute, and therefore that there 
muſt be judgment for the plaintiff. 


The following is part of an argument lately made in the 
court of Common Pleas; wherein the principles laid drwn in 
the aforeſaid caſe of Wyndham and Chetwynd are contre- 
verted, | 

D:e on the demiſe of Hindſon againſt Kerſey. 

Two queſtions arife out of this will. Firſt, whether 
it is executed according to the ſtatute of frauds. Second- 
ly, if not, whether the objection to it is cured by the late 
act. 

The particular queſtion under the ſtatute of frauds is, 

whether the witneſles are credible; to clear which, the 
following points muſt be taken into conſideration, 
_ Firſt, who are thoſe witnefles which are deſcribed in 
the act by the word credible, Secondly, whether the 
witneſſes here come within that deſcription. "Thirdly, 
whether this credibility can be purged by any matter ex 
poſt fatto, fo as to eſtabliſh the will. Fourthly, whether 
admitting, they cannot be admitted to prove their own 
legacies, they can be admitted to prove thole of the other 
deviſes wherein they have no intereſt, 

Upon ſome of theſe queſtions I ſhall be obliged to differ 
with the opinion of the court of King's Bench delivered 
by Lord Mansfield in the caſe of J/Yyndbham and Chatwynd ; 
or rather, for ſo I wiſh to put it, I ſhall agree with the 
judgment of the ſame court, delivered by Lord Chief 
Juſtice Lee; for as both the opinions are juſtified by au- 
thorities of -equal weight, a man may take either fide 
withvut hazarding his reputation, Magnus ſe judice quiſ- 
que tuctur, IT had rather have it ſaid that I concur with 
one great judge than that I diſſent from another, 

The courſe I ſhall purſue is this : 

Firſt, I ſhall endeavour to give you the ſcope of Lord 
Mansficld's argument, as I underſtand it. Secondly, then 
I ſhall lay down the method in which I ſhall treat the ſub- 
jet under conſideration ; and while I am eſtabliſhing my 
own propoſitions, I will endeavour to anſwer the argu- 
ment on the other ſide as it falls in my way. 

His Lordſhip's method of arguing, as far as I am able 
to collect it, I take to be this: He firſt affirms, that theſe 
atteſtations of three witneſſes is mere form; in which 
light the judges ſhould always endeavour to get over the 
objections in favour of wills : And many inſtances to this 
purpoſe are cited, ſhewing how liberally they have dealt 
with the ſtature where the objetion was forma; only. 
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Then with reſpe& to the clauſe itſelf, he inſiſts that this 
is not a queſtion of conſtruftion upon any words of the 
ſtatute ; for that no ſtreſswught to be laid upon the. word 
credible, which is either miſapplied or nugatory, as mnclud- 
ed in the word witmeſs: That the whole clauſe is indeed 
il] penned and inaccurate, and the world under a great 
miſtake in thinking it was drawn by lord Hale; in 
which reſpeCt a judge may take greater liberties with it 
than he could do otherwiſe: That the legiſlature could 
not ſeriouſly mean to prevent frauds by this dire&ion z 
for though it might be ſome guard in theory, it was hard- 
ly any in practice: 'They only meant, it is ſaid, to make 
the execution ſomcthing more formal than it was before : 
That the ſtatute being deprived of the word credible, the 
other word witneſs was to be expounded by Common 
law analogy, From whence this rule is taken; that as 
at Common law no man was allowed to be a witneſs to 
prove an intereſt for himſelf; ſo fince the ſtatute no man 
ſhall by his own ſubſcription take an intereſt, which he 
could not prove at that time by his own examination : 
That the caſe of Hilliard and Jennings goes no further. 
The rule thus framed, his Lordſhip is pleaſed to conclude 
not only that a releaſe or payment will re-eſtabliſh the 
witneſs, if his incompetency really ſtands in the way ; 
but {t11i further, that ſuch a witneſs without a relcaſe 
may be competent enough to prove the will for every per- 
ſon except himſelf, 

In oppoſition to this reaſoning I propoſe to maintain 
firſt, that this credibility, (which I ſhall prove to be com- 
petency) is a neceſſary and ſubſtantial qualification of the 
witneſs at the time of atte/tation. Secondly, that if the 
witneſs is incompetent at zhat time, he cannot purge 
himſelf afterwards either by releaſe or payment, fo as to 
ſet up the will, Thirdly, that he cannot be a witneſs 
in that caſe to eſtabliſh any part of the will ; but that 
the whole is void for ever, —As my brothers differ with 
me upon the ſecond queſtion, by holding that the wit- 
nefſes are competent by the rule of law, I might, if I 
thought it fitting, leave all the other points undiſcuſſed, 
as not abſolutely necellary to the deciſion of this caſe ; 
and I ſhould have been glad for ſeveral reaſons to have 
done it, if other reaſons more weighty with me had not 
determined me the other way. One is, that as the whole 
argument is connected by a chain, thoſe points to which 
L am bound to ſpeak could not be fo clearly illuſtrated, 
nor would they, as I apprehend, be expreſſed with half 
the force, if the others are omitted ; for they do all throw 
light upon each other, and the firft are proper and mate=- 
rial introductions to the latter, Another reaſon is, that 
as the like caſe may again exiſt, and even this caſe 
may yet come before anther court, and likewiſe as no 
caſes of the like kind, in my opinion, are cured by the 
late act; but that future wills, as well as thoſe that are 
paſſed under ſuch like attcſtations, muſt call up the ſame 
queſtions, when they happen, I think myſelf bound in 
duty to declare my diſſent trum the laſt opinion of Lord 
Mansfield, and do my beſt endeavours to reſtore Lord 
Chief Juſtice Lce's, which has been ſo confiderably ſha- 
ken, I may ſay overturned ; becauſe the laſt opinion, if 
it is acquieſced under, almoſt always governs, and be- 
comes the leading caſe. So that if I ſhould now decline 
this argument, my filence would be conſtrued into an 
aflent to Lord Mansfield's doctrine, which I am clearly 
ſatisfied is erroneous, Theſe reaſons no doubt prevailed 
upon his Lordſhip to declare himſelf againſt Lord Chief 


| Juſtice Lee, in a caſe where, according to his own opi- 


nion, he might have avoided the queſtion, and yet have 
pronounced the fame judgment; but he thought it more 
manly to meet a principle in open combat, which he_ 
chought wrong, than to give further ſtrength to that error 
by avoiding the conteſt, I have hitherto treated the ar- 
gument I am anſwering, and I am obliged to treat it 
throughout as Lord Manifield's argument, and not the 


- argument of the court ; becauſe his lordſhip has told us it 


is his own, and he is perſonally anſwerable for all its 
errors. As for the opinion of the court, he only tel!s us 
in general, they held the will duly executed according to 
the ſtatute; but he has not informed us upon what 
grounds that reſolution was framed ; ſo that I am __ 
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able to ſay whether the purſne Judges agree with his lord- 
ſhip in all his three grounds, or if not in all, in which 
of theſe three ; nor do I think it right now to enquire, 
becaule the practice of explaining a publick reſolution in 
private by parol might be attended with ſome bad conſe- 
quences. I muſt therefore beſpeak your patience; for I 
am afraid I ſhall be very tedious; if I ſhould, it muſt be 
imputed to the high reſpe&t I bear to that great perſon 
with whom: I differ, as it would be an unpardonable neg- 
lect to pais over or diſregard even a /ingle word, that he 
has thought material. I am very ſenſible that I am de- 
{troying an honeſt will upon a criminal objeQion ; for the 
intereſt here, which I muſt treat as a ſerious incapacity, 
is too light even to diſparage the witneſs's credit, if he 
could be ſworn ; and yet I muſt adjudge him upon this 
objection to be a perſon ſo deſtitute of all credit, that he 
15 not fit even to be examined. But as it is not my bufi- 
neſs to decide caſes by my own rule of juſtice, but to de- 
clare the law as I find it laid down, if the ſtatute. of 
frauds has enjoined this determination, it is not my opi- 
nion, but the judgment of the legiſlature, As I am ſa- 
tished, however, that this will was fairly executed, I am 
very glad my brothers by differing with me have enabled 
me to give judgment in favour of it againſt my own opi- 
nion. Before I procced, I deſire it may be underſtood, 
that I do by no means deny the authority of the judgment 
in Ch:twynd and Wyndham ; for that caſe was determined 
not only upon the general principles, which I am forced 
in this argument to deny, but upon its own general as 
well 2s particular circumſtances, none of which can be 
applied to the caſe of a mere legatee witneſs, 

The firft gzneral queſtion then, or rather enquiry, be- 
ing this, who are theſe witnefles, which are deſcribed in 
the at by the word credible. I anſwer in one word they 
are competent witneſſes, and no other, When it is fur- 
ther aſked, at what time muſt the witneſs be endued with 
this qualification, I ſay that he muſt be clothed with it at 
the tine of atteſtation. This then is the propoſition 
that + intend to maintain, That the witneſs's cred:b:/:ty 
(hich I ſhall prove to be competency) is a neceſlary and 
ſubſtantial qualification at the time of atteſting, 'T'o 
prove this, it will be incumbent on me to prove, that 
the legiſlature ſet up theſe witneſſes as a guard to protect 
the teſtator from fraud in that critical minute when he 
was about to execute his will, which I will do from the 
ſpirit as well as the words of the a&t, and ſhal] then con- 
firm my conſtruction by the authority of Hitard and 
Fennings, wihch' is a cale in point upon this queſtion, In 
the outſet I beg leave to make one obſervation, which I 
deſire may be attended to, becauſe it ſhouid be carefully 
kept in view thiouzhout the whole argument, and it is 
this : That there is a great difference between the method 
of proving a fat in a court of juſtice, and the atteſtation 
of that fact at the time it happens; theſe two things I 
ſuſpe& have been confounded, whereas it ought always 
to be remembered, that the great enquiry upon this queſ- 
tion is, how the will ought to be atteſted, and not how 


it ought to be proved. The new thing introduced by this | 


att is the atteſtation ; the method of proving this atteſta- 
tion, ſtands as it did upon the old Common law prin- 
ciples. Thus for inſtance: One witneſs is ſufficient to 
prove what all the three have atteſted ; and though that 
witneſs muſt be a ſubſcriber, yet that is owing to the ge- 
neral Common law rule, that when a witneſs has ſub- 
ſcribed an inftrument, he muſt be always produced, be- 
cauſe it is the be/? evidence. This we ſee in common 
experience for after the firſt witneſs has been examined, 
the will is always read, and in the caſe of Hi/hard and 
Fennings you will find that the objeftion was not to the 
want of Cue proof in court, but whether the deviſee was 
a credible witneſs within the meaning of the ſtatute. 
This I am afraid has not always been attended to, but 
ſome perſons have been apt to reaſon upon this point as if 
the ſtatute had directed the will to be proved by three cre- 
dible witneſfes, forgetting the difference berween the ſub- 
ſcription, and the proof of that ſubſcription, I proceed 


now to ſhew that the witneſſes muſt be credible at the 
time of atteſtation within the true intent and meaning of 
the att, This clauſe has introduced a new ceremony to 
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be obſerved in the publication of wills. This af of publia | 


| cation is to be done before three credible witneſſes ; this I call 


the. /ub/tance, becauſe the other at is to be done by the 
parties, when this is done by the teftator, and has been 
ſeen and heard by the witnefſes. Then, the teſtator is to 
ſigh, and the witneſſes are to ſubſcribe in the preſence of 
the teſtator, This is the form ; the difference is appa- 
rent ; for the ſigning and ſubſcribing in the preſence of 
of the teſtator is only the mode of recording the aQ, by 
committing it to writing at that time; and though the. 
formal as well as ſub/tantial part are equally eſſential to the 
perfection of the will; yet Judges may fairly be more li- 
beral with the form, than they can be with the ſubſtance. 
Now if the queſtion be aſked, whether the quality of cre- 
dibility is requiſite in the witneſs at the time of atteſtation, 
[ aniwer, nothing can be more clear upon the words, if 
credibility means any thing. For what is the clauſe but 
a deſcription of thoſe ſolemnities that are to attend the 
execution, among which the preſence of credible wit- 
neſles is made neceſlary, It is admitted, that if any other 
deſcription had been added to the witneſſes, that muſt 
have belonged to them at the time, as if three Engliſh- 
men or three full aged perſons had been required ; theſe 
adjunCts would have been neceſſary at the time; and if 
ſo, I ſee not by what rule of conſtruction one epithet or 
adjunCt can be diſtinguiſhed from another. Nay, if the 
word credible be expunged, and the word witneſs, as it is 
admitted, does ex vi termini include competent, ſtill compe= 
tency muſt be eſſential to the witneſs at the time of exe- 
cution ; ſo, guacunque via data, an intereſted witneſs can- 
not be the witneſs which the Jaw intends to be preſent at 
the execution, But this, it may be ſaid, is cavilling upon 
words, and an artifice to evade the true queſtion which 
turns upon the ſpirit or intention cf the law. For if the 
ſolemnity was not really introduced to proteCt the teſta- 
tor from fraud, but only to add a little more form to 
will-making, the court ought'to attend more to the num- 
ber than the quality of the witnefles, and the law will be 
ſatisfied, if they are made credible ut the trial, Now al- 
though this conſtruftion will be a manifeſt violence upon 
the words, yet I will meet the argument fairly, and 
maintain my opinion upon the very ſpirit and intention 
of the at. I fay then that the legiſlature ordained and 
meant to ordain the three witnefles to be a guard to the 
teſtator againſt fraud at the time of executing the will, 
and that the witneſſes are called in not only to atteſt but 
to protect. This is the true ſtate of the queſtion between 
us. The word credible, ſay the other fide, ſignifies no- 
thing ; the whole buſineſs is mere form ; ſo little has the 
itatute to do with this point, that the queſtion is not a 
queſtion of conftrution upon any words of it, I muſt on 


| the contrary maintain it to be a queſtion of conſtruttion. 


To fay the truth, the point mu/? either way turn upon 
the conſtruCtion of the ſtatute. If the ſtatute determines 
the queſtion, it is ſimply a queſtion of conſtruction, and 
if it is to be laid aſide, you muſt ſtill conſtrue the ſtatute 
to get rid of it, | 

But to proceed. Before the ſtatute of frauds, any ſcrap 
of writing, though it was neither ſigned, ſealed, nor 
written by the teſtator, might have been eftabliſhed by 
the teſtimony of one fingle witneſs ; nay, though this 
perſon was a .legatee, if he releaſed he was a good wit- 
neſs. This did in fa&t happen in a very remarkable caſe, 
that of Sir Franas Worſley's will ; this caſe is reported in 
$:4. 315. and in 2 Keble 128. Stephens lefſce of Gerrard 
again Lord Manche/ter, 18 Car. 2. One Benham of Gray's 
[nn wrote a will for Sir Franas WYorſley, which will was 
in looſe ſheets diQtated, as Benham ſaid, by Sir Francis, 
who had neither ſigned, nor ſealed the ſame, though the 
writing itſelf purported both ; but Sir PFrands, who in- 
tended to write the ſame over again himſelf, ſaid, that in 
the mean time that ſhould be his will. Benham was 
the only witneſs to all this tranſaRion, and he was a truſ- 
tee, a legatee and an annuitant under the ſame will. 
Objeion was taken to Benham's teſtimony as a lepatee, 
whereupon they ſhewed a releaſe, and proved that he had 
received the money, and yet, ſays Keble, the court con- 
ceived this a ſufficient will, and the jury found it ſo, and 
verdict for the defendant leſſee of his baſtard, againſt the 
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true heir at law, leflor of the plaintiff, "This Jetermiaa- 
tion was clearly legal at that time; yet the reporter 
thought, as every other perſon that reads it muſt, that it 
was a caſe of great hardſhip to difinherit the heir by a will 
ſo made and ſo atteſted, the ſame perſon being drawer, 
legatee and witneſs, "The two great and alarming con- 
- fiderations upon this caſe, were theſe, that ſuch an un- 
finiſhed paper ſhould be deemed a will, and that one per- 
ſon ſo intereſted, ſhould be the only witneſs. All the 
world muſt ſee, as ſoon as this caſe was determined, that 
tcſtators would be delivered up to the practices of crafty 


and deſigning men, if ſuch wills and ſuch witnefles were 


” 


ſuffered to prevail any longer. Whether this caſe was 
in truth the occaſion of the will clauſe in the ſtatute. of 
frauds, as ſome have thought, I do not know; but when 
you refle&t that this caſe happened in the 18th Car. 2. and 
the law made but eleven years after, which is no great 
length of time to prepare, digeſt and finiſh this noble law, 
which deſerves to be called a Code rather than a ſingle 
act of parliament, and when it is found by the proviſion 
of this new law, that for the future the will is to be a 
perfeCt inſtrument ſigned by the teſtator, and that three 
credible witnefles at leaſt are to be introduced to be pre- 
ſent at the tranſaction, pointing direftly at the two 
grievances in Sir Franas I/orſley's cafe, and tgoing no 
further; the proviſion is ſo remarkably adapted, to meet 
with the caſe, that I cannot he brought to oelieve it was 
either negleCed or forgot. However that may be, | am 
at leaſt ſure, that this was a molt mateijul caic to !hew 
the neceſlity of this proviſion. . The a&t is made in the 
following words : ** All deviſes and bequeſts of any lands, 
tenements or hereditaments, &c. ſhal! be in writing, and 
ſigned by the party fo deviſing the ſame, or ſome other 
perſon in his preſence, aad by his expreſs directions, and 
{hail be atteſted and ſubſcribed in the preſence of the ſaid 
deviſor by three or four credible witneſſes, or elie the 
fame ſhall þe utterly void and of none effect.” Now 
that the ſtatute had a main view to the guality of the wit- 
neſs will appear from this confideration, viz. that a Will 
is the only inſtrument in this aCt required to be attcſted 
by ſubſcribing witneſles at the time of the execution. 'It 
was enough for leaſes and all other conveyances, for 
marriage agreements, for declarations and aſſignments of 
truſts to be in writing : theſe were a!l tranſactions in 
health, and protected by valuable contiderations and an- 
tecedent treaties; ſo that the power of a court of equity 
was fully ſufficient to meet with every fraud that could 
be practiſed in theſe caſes after the contract was reduced 
into writing. But a will was a voluntary diſpoſition, 
the arbitrary capricious pleaſure of the teſtator executed 
ſuddenly in the laſt ſickneſs, almoſt in articulo mortis. If 
the man is ſure his will muſt be eftabliſhed, cruelty, in- 
gratitude, unnatural preference or excluſions are no ob- 
 JeRtion to ſuch a will. Stat pro ratione voluntas, Was 
the teſtator in his ſenſes when he made it? is the only 
queſtion that can be aſked,. and conſequently the time of 
the execution is the critical minute that requires guard 
and protection. Here you ſee the reaſon why witneſſes 
are called in ſo emphatically. What fraud are they to 
prevent ? even the fraud ſo commonly practiſed upon 
dying men, whoſe hands have ſurvived their heads, who 
have ſtill ſtrength enough to wiite a name or make a 
mark, though the capacity of diſpoſing is dead. What 
is the condition of ſuch an obje&, in the power of a few, 
who are ſuffered to attend him, wheedled or teaſed into 
a ſubmiſſion for the ſake of a little eaſe, put to the Jabo- 
rious taſk of recolleCQting the full ſtate of all his affairs, 
and to weigh the juſt merits and demerits of thoſe who 
belong to him, by remembering all and forgetting none. 
Such an act to be done at ſuch a time, is io pregnant 
with ſuſpicion, that a formal declaration of the teſtator's 
ſound and diſpoſing mind and memory, though he is weak 
in body, is grown to be a common introductory clauſe 
to almoſt every teſtament. Who then ſhall ſecure the 
teſtator in this important moment from impoſition? Who 
ſhall protect the heir at law, and give the world fatisfac- 
tory evidence that the teſtator was ſane? "The ſtatute ſays 
three credible witnefles. What is their employment ? I 


ſay to inſpe& and judge of the teſtator's fanity, byfors. 
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they atteſt, If he is not capable, the witneſs ought ts 
remonſtrate and refuſe his atteſtation ; he 1s infamous if he. 
4:es not 3 in all other cafes the witneſs is paſſive; here he 
is active, and is in truth, one of the principal parties to 
the tranſaction ; the teſtator is entruſted. to their care, 
Sanity is the great fact the witneſs is to ſpeak to, when 
he comes to prove his atteſtation : And that is the true 
reaſon, why a will can never be proved as an exhibit 
viva vie in chancery, though a deed may; for there 
mult be liberty to croſs-examine to this fat of ſanity, 
From the ſame conſideration it is become the invariable 
practice of that court, never to-eftabliſh a will unleſs all 
the witnefles are examined, becauſe the heir has a right 
to the proof of fanity from every one of the witneſles that 
the act has placed about his anceſtor. This praQtice, 
wich is coeval with the a&t, is a ſtrong argument to 
ſhei, that the parliament called in the witnefles to pre- 
vent infane diſpoſitions, and that the buſincſs of the wit- 
neſs therefore is not barely to atteſt, but to try, judge 
and determine, whether the teſtator is c:1495 to ſign and 
publiſh; and yet this duty of the witne!s, this folemn 
trial of the teſtator's ſanity, has been called a matter of 
form, and of no uſe to prevent frauds. I am of a very . 
contrary opinion. That many fraudulent wills have been 
made fince the ſtatute, and are formally executed, I 
1ave no doubt; and I am afraid, theſe frauds will con- 
tinue to the end of time ; for what law can totally ex- 
tinguiſh wickedneſs, and reform mankind ? But if a law 
is to be ſlighted, becauſe it does not entirely eradicate 
the miſchief it was made to prevent, no law whatever 
can eſcape cenſure; and many bad wills have been made, 
but who can tel] me how many have been prevented ? L 
have no doubt (for this affertion cannot be proved) but 
thit a thouſand eſtates have been ſaved by this excellent 
proviſion. It is called a guard in theory only, whereas 
almoſt every delirious paralytick that is ſuffered to dye 
inceſtate is preſerved by this law, and gives teſtimony of 
its utility. But if you once treat this part of the folem= 
nity as a form, and call the deviſees and Icoaters into the 
tick man's chamber, the whole ceremony will then I ad- 
mit become a mere form ; nay it will be worſe, it will be 
a ſnare to the teſtator, and inſtead of being a prevention, 
it will be a protection of fraud, 

I will cloſe this reaſoning with words of the court in 
Lea and Libb, as reported in Carth. 37. * It is true, 
the intent of the ſtatute was to prevent fraud, but though 
no ſuſpicion of fraud appears in this caſe, yet the ſtatute 
has preſcribed a certain method which every one ought 
to purſue to prevent ſraud.” If this is the true language 
of the ſtatute of frauds, the conſequence is undeniable, 
that the incompetency can never .be purged, and that the 
whole will is void for ever, This conſequence is fo plain, 
that the argument on the other ſide, in order to call off 
the attention from this idea of fraud, hath laboured to 
diſparage and enervate the whole cauſe, With this view 
it is urged, that the word credible (which I confider as 
the key of the clauſe) deſerves no notice, but ought to 
be expunged, being, as it is contended, either improper, 
or at leaſt nugatory ; nor does the argument ſtop there, 
but proceeds to pronounce the whole clauſe to be looſely 
and inaccurately penned.. So that at laſt this famous 
law (every line whereof according to Lord N7:t/s opinion 
was worth a ſubſidy) turns out to be careleſs and ill-pen- 
ed, nothing more than a fruitleſs and ineffectual folem- 
nity.,—But to proceed, Firſt, 'The word credible, it is 
ſaid, either means too much and is miſapplied, or elſe it 
is included in the word witneſs, and means nothing :— 
That the epithet credzble has a preciſe meaning univerſally 
allowed, and is never uſed as ſynonymous to comPetert 
that when it is applicd to teſtimony, it preſuppoſes evi- 
dence to have. been given; and that after the compe- 
tency of the witneſs is allowed, the objection to his cre- 
dibility ariſes ; and therefore that it is abſurd to apply a_ 
quality to the witneſs at the time of atteſtation which can 
never belong to him till his teſtimony is examined in 
court.. As the argument here turns altogether upon the 
meaning of this word, I wilh the argument had given us 
that preciſe meaning, which, it ſeems, is univerſally 
alowed; that is not done by any definition ; it was 
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thought ſo plain and obvious that there was no occaſion 
for it, and therefore inſtead of telling us what the word 
does mean, the argument only aſſerts what it does not 
mean, 7. e, it is never uſed as ſynonymous to competent. 

In anſwer to which I beg leave to ſay, that it 
may even in common ſpeech be ſo uſed, and further in 
the a& of parliament it mu/? have that meaning, and no 
other; and that this is not gratis diftum will appear 
from the caſe of Hillard and Fennings, wherein the court 
of King's Bench not only declared the two words credible 


and competent to mean the ſame thing ; but reſted their | ſlighteſt circumſtances may turn the ballance ; probabi- 


| lity in the tale, collateral confirmations, or impeach- 
ment by other evidence, contrary declarations, tamper- . 


main argument, upon that very meaning of the word 
credible. But of this more hereafter; in the mean time 
I will endeavour to explain the ſenſe of this word credible 
as I underſtand it, and I hope to ſhew that the aCt has 
uſed it properly, and that it is not miſapplied. I un- 
| derſtand the word credibls to mean worthy of credit ; 
when applied to the perſon of a witneſs, it beſpeaks him 
to be a perſon of capacity to deſerve credit ; I ſay of ca- 
pacity to deſerve it; I go no further becauſe no man can 
be ſure of obtaining credit, let him be ever ſo credible ; 
and therefore I ſuſpe&t that the word cred:b:/ity has been 
uſed improperly in the laſt paſſage for credit, which 
means a great deal more. | 

Now a witneſs is credible in two ſenſes. 1ſt, When 
this quality is predicated of him, or denied to him in the 
abſtract without referring to the teſtimony of any. parti- 
cular fact. 2dly, He is credible or not, in another 
ſenſe, when the matter of his teſtimony in a particular 
caſe comes to be diſcuſſed and tried. A man therefore 
may be credible in the firſt ſenſe, though not credible in 
the ſecond, and yet the word properly uſed in both. 
When you apply this epithet to legal witneſles, that law 
where it is ſo applied muſt determine the meaning. Now 
if I aſk this general queſtion, who are credible witneſles 
by the law of England, i. e. perſons worthy to obtain cre 
dit? if the queſtion is not abſurd, I can give but one 
anſwer to the queſtion, all ſuch perſons as are permitted 
to give teſtimony in the courts of juſtice : Who not 
credible ? Thoſe who are not ſo permitted. The 
vety admittance of the perſon to be examined proves 
him in the eſtimation of law to be worthy of credit while 
he ſtands unimpeached, by calling him competent, —— 
But when a witneſs's teſtimony is under trial, and I am 
aſked whether ſuch a deponent is a credible witneſs to 
thoſe fats, I muſt take in a thouſand circumſtances in 
order to judge fairly of his credibility guoad hoc. 

In this caſe I admit that you preſuppoſe the evidence 
given, becauſe his credibility then depends not only upon 
his perſonal character, but likewiſe upon the evidence 
given with many other circumſtances. This genera] 
character of credibility in the abſtra&t is ſo inſeperable to 
the perſon of a diſintereſted witneſs, that nothing but an 
infamous judgment can ever deprive him of it; he is diſ- 
believed in one caſe, he is notwithſtanding a credible wit- 
neſs in the next ; he fails there, yet in a third he may ob- 
tain credit, Let his conduct or general charaQter 
be what they may, he is a credible witneſs to every fact 
where he has no intereſt. | 

When I ſay that all indifferent witneſfles are credible, 
I do not mean to ſay equally credible; for credibility may 
' have its degrees ; his rank or charaQter may make him 
more or leſs credible ; but ir is ſufficient for my purpoſe 
if the worſt is intitled to any degree of credibility. 

Now where a man's teſtimony is impeached, this ge- 
neral charaRer of credibility is no longer conſidered 
otherwiſe than as a circumſtance, and the enquiry is 


changed into a ſcrutiny of his credibility to that particu - 


lar fa&t ; and here, as men of all ranks, charaQers and 


fortunes are equally liable to the ſame enquiry, it is 'by 
no means a conſequence that the beſt man ſhould turn 


out the moſt credible witneſs; every day's experience 


-proves the contrary, and a'bad man 1s not only allowed 


to be a good witneſs, but ſometimes even a better wit- 


neſs than a much better man. In this place it is proper 
to obſerve that the good charaCter of the' man has been 
confounded with the credibility of the witneſs; which 


are two differnt things ; for the ſtatute was never ſo fim- 
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ple as to require the atteſtation of honeſt men, a matter 
impoſſible either to be known or tried, but called only 
for indifferent witneſſes, a deſcription equally underſtood 
and plainly triable. To ſay the truth, every man living 
is honeſt enough to tell the truth for a-third perſon, -if 
he has no motive to do otherwiſe ; nor is it ſtrange that 
a bad man in ſome caſes ſhould be a credible witnets, and 
a good man not credible ; for credit is not in the power 
of the witneſs, but is lodged in the third perſon, and is a 
matter of the niceſt and moſt difficult diſcuſſion. The 


ings, the confidence or the modeſt demeanor. of the wit- 
neſs, heſitation, confuſion, prevarication, ſelf-contra- 
diction, compared with the contrary dehaviour, theſe and 
many other conſiderations conſpire to work up or deſtroy 
belief; and therefore the general character of the man is 
of no great moment in weighing the credibility of his 
teſtimony ; for I appeal to experience, whether general 
character is ever called in to impeach a perſon's evidence 
till ſome ftrong attack from another quarter is made 
on his credit; and therefore every man without excep- 
tion, who is free from all intereſt in the fa&t he comes to 
atteſt, is a credible witneſs, 7. e. he deſerves credit ; 
nay he 1s always believed, unleſs ſome other objec- 
tion beſides charater, is raifed to his teſtimony, Thus 
much being premiſed, give me leave to apply this reaſon- 
ing to the aCt before us, Who are thoſe credible wit- 
neſſes who are called upon to atteſt the new fa ? the 
anſwer is plain, thoſe who are intitled to the general 
character of credibility ; they who are free from infamy, 
and diſintereſted ; they can neither get nor loſe by the 


will; it is in this ſenſe, and in this only can the word 


poſſibly be underſtood ; and therefore it is ſo'far from 
being true, that credible is never uſed as ſynonymous to 
competent, that on the contrary, whereſoever it is con- 
ſidered in the abſtract and applied to the idea of legal wit- 
neſs, it mu? be always ſynonymous to competent. It is 
worth obſerving here, that credibility is ſo inſeperable to 
all men who have their ſenſes, that the epithet incredible 
is never applied in common language to the perſon, as it 
is to his te/timony : you ſay a fat is incredible as well as 
credible; but you never ſay a witneſs is an incredible 
perſon ; for there is not any man breathing, who is not 
capable though perhaps not worthy to obtain credit, if 
you hear his teſtimony ; and indeed the true reaſon why 
infamous and intereſted witneſſes are rejeQed is, for fear 
they ſhould be believed ; and therefore ſuch perſons are 


properly called incompetent, and not incredible ;z which 


mode of expreſſion introduced competent in law language, 
as the oppoſite, inſtead of credible. When the act 
then requires three' credible witneſſes (for it does not ſay 
three reputable perſons) to ' ſubſcribe, it requires three 
diſintereſted perſons, who are not infamous, and no more, 
—AI1l ſuch are creditable to that fat wherein they have 
no intereſt ; this can be pronounced of the worſt men : 
and you can ſay no more of the beſt ; for they are both 


| credible as they ſtand upon the will, though perhaps not 


in the fame degree. | 


The aQts, which dire&t convictions to be made upon 
the oaths of credible witneſſes mean competent, as I con- 


| ceive; and if the witneſſes has no intereft,' the magiſtrate 
| ought to convict, if he is not contradifted ; this cannot 
| be denied; and I am ſure the reaſon given why the infor- 


mer cannot be a witneſs, 1s becauſe he is not credible; 
which proves pretty clearly, that if he had no intereſt, he 
would be credible, | 0p; ith 
And Lord Coke, when he adviſes the teſtator to call in 
credible witneſles' tb atteſt his'will, may mean to com- 
mend the moſt credible, ſuch as are reputable perſons as 
well as competent witneſſes ; yet there is no ground to 
infer from that expreſſion, that any competent witnels in 
his opinion was totally non-credible.——-But if this be 
the true meaning of the word, then it is contended that it 
is an idle nugatory word, as being included'ia the word 
witneſs, Admit it for a moment; muſt the clauſe be con- 
demned or loſe any gf its weight becauſe an epithet might 
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have been omitted. How few laws could eſcape 
this cenſure if any ſynonymous words ſhould prove it 
guilty of inaccurracy ? I ſhould rather think that the 
contrary ought to be preſumed ; becauſe this verbiage 
and tautology generally proceed from abundant caution ; 
the writer thinking it ſafer to overload the ſentence with 
many impertinent words, than to omit one material ſy]- 
lable : But I ſhall not be ſatished with this apology ; be- 
cauſe I apprehend that the word credible, upon further 
examination, will turn out to be not only proper but ex- 
tremely uſeful in this place ; for ſuppoſe the parliament 
had reaſoned in this way while they were ſettling the 
clauſe; the word witneſs alone, according to the beſt 
conſtruction, may perhaps be determined to mean the 
ſame as credible witneſs; for our intention to prote& the 
teſtator from fraud will naturally lead to ſuch a conſtruc- 
tion ; but ſuppoſe ſome future interpreter, if credible is 
omitted, ſhould take advantage from the omiflion to ex- 
pound the law contrary to our intention ; ſuppoſe he 
ſhould argue: from hence. that the ſtat, by adding no 
qualification to the witneſs, has fhewn that the legifla- 
| ture never meant to provide againſt fraud by this atteſta- 
tion ; that, therefore, this part of the ceremony is mere 
form, and that the common law method of dealing with 
witneſſes ought to be adapted to this a of parliament, 
by which the incompetent witneſs may be reſtored by a 
releaſe or payment. I will not ſay, that this, difficulty 
did not aCtually occur to the penners of this clauſe. 
But this I can ſay with great confidence, that they who 
have thus commented on this clauſe in ſpite of the word 
credible would have argued more plauſible, if the word had 
been omitted, whereas now by the aſliſtance of this epi- 
thet, we are ſure from expreſs words, that the witneſs 
muſt be competent at the time, or elſe the will is void. 
——dguch a word then may fairly be deemed, both pro- 
per and material, if it ſerves to make a paſlage clear, 
which without it would be obſcure and ambiguous, 
Not barely three witneſſes, not three incompetent per- 
ſons, in a looſe ſenſe of the word, are witneſles ; not 
three perſons, fiſt bribed by a legacy to join in the 
fraud, and then bribed again by payment to fix it; but 
three credible, z. e. unattainted, diſintereſted witneſles. 
—— I he word ſo uſed, to ſay no more, ſtrongly marks 
out the ſenie of the legiſlature, and calls upon the atten- 
tion of the court to that competent qualification of the 
witneſs at the time. In my opinion, therefore the word 
has a ſtrong ſignification, and forcible meaning. Nei- 
ther can I be brought to think the clauſe ſo inaccurate 
in other particulars as it hath been deſcribed ; ſome few 
queſtions indeed have ſprung out of it, but they are all 
queſtions of ſubtlety, and ſuch as might have been drawn 
out of the beſt choſen words : pen a clauſe how you will, 
there will be always room for liberal conſtructions to en- 
Targe, and rigid conſtruftion to refrain; that and no 
more has been done in the preſent clauſe; in the formal 
part the judges have been liberal, they have gone as far, 
and perhaps farther than the words will bear, to eſtabliſh 
the will, where the want of formality was only objected; 
ſealing ſhall be ſigning ; delivery as a deed, ſhall be a pub- 
lication of a will : the witnelſes may atteſt at different 
times ; the preſence of the teſtator ſhall not be confined 
to the very room. It is beyond the power of pen- 
manſhip to anticipate ſuch queſtions ; and it muſt always 
be remembered, that the rules of conſtrugtion were 
| framed to ſupply the defe&ts of human language and ca- 
pacity. Nor do I think it would diſhonour my Lord 
Hales charaQter to be reputed the author of this clauſe 
(which by the bye he might have been though he died 
before the aCt paſſed ;) for I cannot help ſubſcribing to 
the opinion of a great judge, who ſaid, that theſe deci- 
ſions were a reproach to the profeſſion, inſtead of being 
A reproach to the clauſe, If the law then be vindi- 
cated from this charge, and if it be as the legiſlature have 
ſettled in the very laſt aQ, an excellent law, the judges 
ought to take the utmoſt care not to weaken the force of 
it by a miſtaken favour to wills; remembering always, 
that the legiſlature meant to prevent fraud, and not to 
multiply wills : much leſs ought they ta treat the objec- 
. tion $0 the legatee witagls with fight, by calling it form, 
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when the legiſlature even in their laſt aft (25 Geo. 2+ 
6.) have un witneſſed the legatee, as ſuch, by annulling 
his legacy.——This laſt a& has in fact confidered the lega- 
tee as totally incompetent ;. this laſt a& in effect pro- 
nouncet, that the teſtator cannot be ſaſe under ſuch wit- 
neſſes; this laſt aR, though it has varied the method, has 
done the ſame thing, and worked upon the ſame principle, 
and both acts, by different ways, arrive at the ſame end: 
The one diſables the legatee from being a witneſs ; the 
other diſables the witneſs from being a legatee ; where is 
the difference ? Both concur in ſaying, the ſame perſon 
ſhall not be a witneſs and a legatee. 

I come now to the great leading point in this caſe, viz, 
that if ZHiliard and Fennings, which I conceive to be a dis 
rect authority to ſhew, that competent and credible witneſles 
are the ſame; and that the true reaſon of requiring three 
credible witneſſes was to protect the teſtator from fraud. 
The argument on the other ſide has taken the report of 
this caſe from Carthew, deeming that the beſt report; 
becauſe Carthew was counſel in the cauſe, and becauſe 
he has not reported the general principle upon which that 
caſe was ruled; thus taking it for granted, that it was 
ruled upon no general principle, though the other reports 
have fully ſtated the argument at large, together with the 
grounds of that reſolution. This makes it neceflary 
to examine Carthew's report with more attention, and 
when it is ſo examined, if I am not miſtaken, Carthew 
will appear to be the worſt reporter of the three, though 
all three will be found at the fame time to corre» 
ſpond and be perfe&ly conſiſtent when they are compared 
together, | . 


The wirds of Carthew's Reports. 


&© This will was void quad the deviſe of the lands to 
the plaintiff, becauſe he being the perſon to whom the lands 
were deviſed, cannst by law be allowed to be a credible witneſs, 
to prove the execution of the will on his own behalf ; wherefore 
with reſped to this deviſe the will was atteſted only by two. 
witnefles, which is not ſufficient to anſwer the ſtat.” 
Carth, 514. In order the better to underſtand this book, 
give me leave to ſtate the caſe, and draw the argument of 
the court upon the point into a /yllogiſem. 

The caſe ſtated is no more than this : The ftat. re- 


quires three credible witnefles to atteſt, and the deviſee 


| 


of the lands is one of theſe three witneſles. | 

The argument, upon which the opinion of the court 
was founded, may be thus drawn into a ſyllogiſm. 

The general principle, or the major of the ſyllogiſm 
is : No perſon, who would be incompetent to prove a 
will upoa a trial, can be credible to atteſt the will upon 
the execution. This major is proved by other arguments 
which I will not repeat, ſhewing that the ſtat. would be 
evaded by any other conſtruction. The minor. The de- 
viſee in this caſe would be incompetent to prove. Ergo, 
he is not credible to atteſt, 

Every budy knows, that the minor of a ſyllogiſm is de- 
rived out of the major, which is a general propoſition, ei- 
ther ſelf-evident, admitted orproved by arguments, and that 
na argument cannot be perfe&t without the major. Now 
Mr. Serjeant Carthew has'reported only the minor and the 
concluſion, and has totally omitted the major propoſition. 
The two laſt members of the ſyllogiſm in that book are 
thus expreſled : 

The plaintiff cannot by law be a credible witneſs to 
prove the will in his own behalf. Ergo, the will is void. 
quoad this deviſe. 

Thus he informs you, that the witneſs's credibility in 
that caſe is determined by the conſideration of his com- 
petency at law. But why that competency at law comes 
to be the criterion of his credibility under the ſtat. the 
book explains not 3; but leaves that principle which 
is the major of the ſyllogiſm to be colleted by the 
reader, | 

This is one defeCt in the report; but there is another 
which is ſtill more miſleading, and that is, that he has 
narrowed his concluſion to the very caſe before him, by 
ſaying the will is void quoad this deviſe, or with reſpec? to 
this deviſe; by which emphatical manner of confining his 


concluſion, 
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concluſion, he ſeems to intimate, that the will might be | 


ood as to every other deviſe, whereas if he had ſtated 
the general prepoſition from whence this conſequence 
was deduced, his report could not poſſibly have been 
miſtaken, True it is, that when the will comes to be 
looked into, you ſee the true reaſon why he has laid fo 
much ſtreſs upon this ſpecifick, deviſe 3 not becauſe he 


meant to diſtinguiſh a deviſe to the witneſs from any other | 


rea! deviſe, in that or any other will ; but becaule all the 
reſt of the will related to perſonal eſtate, and this was the 


the only real deviſe: he reports the will void in this part | 
only in oppoſition to the perſonal part, wherein the will 


was good, Now let us ſee the uſe that has been made 
of this report, by the argument on the other fide : By 
omitting the general principle upon which that caſe was 
determined, it has formed that particular deciſion into a 
general rule, by which the general principle is contracted 
into that particular caſe. The rule is this: 5 A perſon 
ſhall not in a court of juſtice intitle himſelf to a deviſe, 
by virtue of his own ſubſcription, which at the time of 
ſubſcribing, he could not have proved by his examina- 
tion.” —T do admit this propoſition to be true as far as it 
goes, and to be reſolved by the court: But I ſay the 
court went further, and reſolved, that no ſuch intereſted 
witneſs can eſtabliſh any part of the will, but that the 
whole will be void 7 zoo, as well as in his own particu- 
Jar bequeſt ; ſo that when it is pretended, that the court 
confincd the reſolution to the particular caſe before them, 
and meant to extend their doctrine no further, I do with 
deference deny this inference, and will prove the con- 
trary from the caſe itſelf as reported by the ſeveral authors, 
and Mr. Serjeant Czrthew ſhall not be omitted : The beſt 
way to underſtand the grounds of the reloJution is to 
ſtate the 'arguments on both ſides, iſt, Raymond 
306, Serjeant Carthew's own arguments, in fayour of 
the will. 
1ſt, Plaintiff is a man of an indiſputable credit. 2dly, 
Though he cannot be ſworn on a trial, yet one cannot 
ay but there are three witneſſes to the will, and the will 
has been well proved by the other two witneſſes, _ 
 3dly, There is a difference in a matter that goes to the 
credit of this teſtimony, and a matter that goes in bar of 


it ; the firſt ſort are excluded from being witneſles by the | 


at. as men attainted, &c. but when there is only a 
thing that bars him from being a witneſs, but does not 
touch his credit, it is otherwiſe. | 

4thly, The intent of the ſtatute was to prevent perju 
ries ; but this cannot be within the miſchief of the aCt, 
becauſe the deviſee being a witneſs, could not be ſworn 
and examined upon it, and therefore out of the miſchief 
of the ſtatute. 

5thly, The ſtat. has been taken with a liberal con- 
ſtruction, 

The ſame argument reported in Compns gr. 

« Though the plaintiff cannot be examined as a wit- 


neſs in his own cauſe, yet the will being proved by other 


witneſſes, he is a credible witneſs to the will, though 
not in this cauſe, and there is a diverſity between a per- 
Ton, who is infamous and incapable to be a witneſs at all, 
and one who may be a witneſs, but in a particular cauſe 
is not allowed to be examined in reſpe& of his intereſt.” 
— Now take the argument on the other fide, and the re- 
ſolution of the court; 1ſt Raym. ©* Againſt this was ar- 
gued by Mr. Pratt and held by the whole court, that this 
will was not executed according to the ſtatute of frauds ; 
for a man who cannot be a witneſs, which is the plaintiff*s 
caſe, cannot be a credible witneſs; and the intent of the 
a& was to prevent frauds as well as perjuries ;z which in- 
tent would be evaded, if the deviſee ſhould be admitted 
to be a witneſs, who being a party intereſted might pro- 
bably be induced to uſe fraud ; and Mr. Pratt ſaid, that 
the fat. appointed three witneſſes, &c. to the end that it 
may be done in ſuch ſolemn and notorious manner, 
that they might ſee that the deviſor did not ſuffer any 
impoſition, being infirm in underſtanding as well as 
body, as all men 7 extremis generally are ; but if per- 
ſons who cannot give evidence of their ſubſcriptions, 
&c. ſhall be admitted credible witneſſes, it is to admit fo 


many dead letters to be witaelles, which inticely evades 
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the intention of tlie 'at ; and for - this point the whole 
court were of opinion, to; give judgment for the defen- 
dant. In Compns.it is thus : As to the other point, 
Serjeant Pratt argued, © and it was held by the court, that 
the will was not well executed ; for the plaintiff was not 
a credible witneſs; as he himſelf was to take by the will; 
for the intent of the ſtatute was to prevent any practice 
of perſons intereſted in the obtaining wills; and if he, wha 
is to take by the will, may be a good witneſs, it will be 
an encouragement to ſuch practice.” 
| Totheſe I will add a third which my brother Gould hag 
favoured me with, taken by his father, one of the judges 
who determined that caſe. By dire&ions out of the 
court of Chancery, the queſtion was, Whether a deviſe 
of Euſhall farm by Thomas Fennings to William Hilliard and 
his heirs be a good deviſe, he being one of the ſubſcrib- 
ing witneſſes. ObjeCted, that it is a good deviſe ſo long 
as three ſubſcribe and witneſs it ; for the word credible 
is in oppoſition to a perſon attainted ; but if two wit- 
neſſes were dead, then indeed it might be bad ; ſed reſoly- 
ed per totam curiam clearly, that he not being credible to 
to prove the will, the deviſe is a void deviſe ; for the de- 
ſign was to ſet up a credible ſwearing witneſs, and this 
to prevent frauds and perjuries. EE 
Several material obſervations ariſe from the caſe thus 
reported. 

1ſt, They do all agree with Carthew ; the only diffe- 
rence between the books being this ; the latter reports 
the reſolution without the reaſons, the others report the 
reaſons as well as the reſolution. 

2dly, The court took it to be a caſe of conſtruction 
upon the ſtatute and nothing elſe. 

3dly, They conſidered the credibility as well as the at- 
teſtation to be the very ſubſtance and eſſence of the 
buſineſs, 


\ 4thly, They rule credible to be the ſame as compe- 
tent, | | 

|  Sthly, They not only hold this neceſſary to prevent 
fraud, but hold likewiſe, that if they gave credible any 
other ſenſe, the ſtat. would be evaded; and therefore the 
rule of conſtruQtion laid down by the court was general 
to annul all wills, and all real deviſes whatſoever where 
one of the witneſſes was incompetent.——l have done 
with the firſt point, and have proved, as I hope, both by 
argument and authority that propoſition which I under= 
took to maintain, viz. That the credibility of the ſtat. 
meant competency, and that this was a neceſlary and ſub- 


atteſtation 3 which brings me to the next conſideration, 
whether the witneſſes to this will come within that 
deſcription, 

Being now in poſleſſion of the true criterion of credi- 
bility, which is no other than competency, this is a mere 
common law queſtion; and therefore 1 tal produce 
the witneſſes in court and take the objeRtion to them 
before they are ſworn, | 

The caſe is this : The teſtator deviſes certain lands ta 
truſtees to be applied to the uſe of ſuch poor as by reaſon 
or infancy, impotency or old age are unable to work, 
and to place out the children of ſuch poor apprentices, 
and declared that the rents ſhall be applied to no other 
uſe or purpoſe. "Three witneſſes, who atteſted the will, 


time of atteſtation. 'The objeQtion is, that the three 
witneſſes cannot be admitted to prove the will in court, 
while they remain fo ſeiſed, becauſe by the eftabliſh- 
ment of the will, they will derive an intereſt to them- 
ſelves in reſpect of theſe lands : their intereſt is this, that 
as the poor's rates muſt be reduced in porportion to this 
benefaCtion, their eſtates will become rate-free pro tanta 
for ever.—And although the deviſe, at the time of the 
teſtator's death, was future and did not take effe& till 
1756, for years after, yet it was as a preſent benefit to 
the owners of thoſe lands, and made them immediately 
more valuable in conſideration of this future eaſement. — 
[ have many arguments here to encounter, both from the 
bar and bench; I ſhall endeavour to anſwer al! to the 
beſt of my power, and with all that reſpe& which their 
opinions always deſgrve when we differ, 


i | aft, It 
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ſtantial qualification in the witneſſes at the time of 


are ſeiſed of lands in fee within the ſaid pariſh at the. 
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if}, Tt was ſaid, that the poor here deſcribed, muſt be 
underſtood to be a claſs of poor not above the reception of 
relief, and that this charity may be applied by the truſtees 
to the uſe of ſuch perſons excluſive of the pariſh poor, — 
To which I aniwer, that the poor in this will, are th. ſe 
who labour under the extremeſt wretchedneſs of helpleſs 
poverty; for when it is conſidered that the day labourer, 
who only lives from hand to mouth, is deemed by the 
tcſtator to be a perſon above the want of this charity, 
which is confined to the impotent only ; thoſe who have 
enough to fubſiſt on without labour, muſt a fortror7 be 
excluded. 2dly, The poor in this will are denoted by 
the ſame deſcription as the parochial poor are by the 43 
of El:'z. And if this be ſo, this charity cannot, by the terms 
of it, be diftributed to a ſet of men who are excluded by the 
will ; it will be a breach of truſt to do it; and if it 
be ſaid, that the court of Chancery can direct the money 
to he applied to a ſuperior order of poor, I defire a caſe 
to be produced where that court ever made ſuch a decree. 
—If a legacy has been given to poor houſe-keepers, and 
poor not receiving alms, or to poor in general, there 
might perhaps be ſome ground for that diſtinCtion ; but 1 
can neyer believe that court could make ſuch a decree in 
this caſe; the buſineſs of that court being to expound 
wills, and not make them. And whereas it is ſaid, that 
theſe legacies when they reduce the rate, come to be in 
their operation, legacies to the rich and not tp the poor ; 
I anſwer, that it is impoſſible to be otherwiſe, and that 
this is always ſuppoſed to be contrary. to the teſtator's 
intention z no man living can be ſure of that, and 1 do 
much doubt it; For why may not a man at the ſame time 
mean to give to the poor, and likewiſe eaſe the pariſh? 
The poor's rate is a moſt heavy burthen ; it falls upon the 
tenant and occupier, andis paid by thoſe whoare not above 
a degree or two richer, than the object he is forced to re- 
lieve, ſo that he who ſo diſpoſes of his eſtate is a double 
benefator.—But be this as it will, if a gift is made to 
the parochial poor, it muſt reduce the rate ex nece//itate, 
though the teſtator may poflibly intend otherwiſe, 

My brother Gezld contends in the next place (with 
whom my two brothers now concur) that this benefac- 
tion ſhould not be conſidered as an eaſe to the pariſh, but 
a bounty to be added to the pariſh relief, for the comfort 
of the poor, and not for their ſub/;/tence. 

By the ſtat. 43 Ez. the pariſh are only taxable for 
the neceſlary relief of the poor ; nothing therefore but 
neceflity can call for this relief; if the party can ſubbiſt 
by any means whatſoever without this aid, he is not the 
object of this law; nor can it ever be material to conſider 
from whence the pauper is ſupplied, if he has wherewithal 
to ſubhſt, without the pariſh ; the pariſh muſt be diſ- 
charged, becauſe the relief in ſuch a caſe is not neceſ- 
ſary: And the neceſſity of the object is the rule by which 
the relief is to be proportioned, and it muſt be more or 
leſs according to the pauper's condition and circum- 
ftances,—lIf a labourer, who gets ſeven ſhillings a week 
by his wa? & is incumbercd with a large impotent fa- 
mily, the pariſh adds ſo much to his weekly gains, and no 
more than will be juſt enough to keep the family alive; 
if he falls ſick, the allowance is increaſed; if his children 
dye or become uſeful, it is diminiſhed. One has a little 
cloſe worth forty ſhillings a year, his ſtipend will be leſs 
than his neighbours who has but twenty ſhillings a year, 
and he again will be lefs conſidered than a man who has 
nothing.— This is the true reaſon why the rate is direQed, 
to be paid weekly, or otherwiſe, becauſe the ſtate of the, 
poor is always flutuating.—An eſtate or legacy is given: 
to the poor; if in this caſe the rate muſt continue 
the ſame without any regard to this, benefaction, you call 
upon the pariſh for a ſuperfluity, as far as the rate, added 
to the charity, will exceed the ſum neceſlary for their 
| ſubliſtence, "The pariſh is taxed juſt ſo far beyond the 
ſum neceſſary for their relief, and 1d contrary to the att! 
of parliament; for relief and ſubſiſtence are tynonymous. 
terms, This duty upon the pariſh is ſo connected with 
the neceſlity of the pauper, that if a teſtator who be- 
queaths a legacy to the poor ſhould ſay, I mean that the 
poor ſhell enjoy the ſame pariſh allowance over and above 


— 


wy lepacyy this clauſe would be felo &z fe and yoid, unleſs 
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it can be maintained that he who, has ſomething is as poor 
as when he had nothing ; for if he is rich he wants leſs 


relief, and if leſs relief, a lower rate will do. So that if 
m Jegacy takes place, the pariſh of neceflity muſt be 
caſed. ; 

I have been arguing on an allowance of money ; ſup- 
poſe one bequeaths a legacy to clothe the poor, or a houſe 
to receive them, or a ſum of money to apprentice out chil- 
dren ; muſt the pariſh ſtill clothe, lodge, and bind out 
as they did before; or mult they add the value of 
the clothing, houſe, &c. to the former allowance; and 
lo give the poor a ſuperfluity above their neceſlary ſub- 
ſiſtence. I think that cannot be contended, and a vift of 
a houſe or clothing is as much a bounty to this pauper as 
a gift of money. If I ſuppoſe in arguing, (which { have 
a right to do) that the charity is amply ſufficient to main= 
tain all the poor, Brother G:uld does not even admit, nor 
does he chooſe to deny, that the pariſh in this caſe muſt 
be cafed ; but if only a trifle, it is a bounty, — Accord- 
ing to what I have ſaid, let it be never ſo imall, it mult 
operate pro tanto; but if I ſhould for a moment admit the 
diſtinction wi!l he be pleaſed to draw the line ; if he can 
do. that, I may venture to promile that I will come over 
to his opinion ; if he cannot, I think he ought to come 
over to mine. | 

Nor can there be any difference between a deviſe to 
truſtees and a deviſe to overſeers; the truſt is the ſame in 
both, and the objects the ſame, and the pariſh officers are 
but truſtees, as the truſtees in the application of the cha- 
rity are pariſh officers ; the hands through which the cha- 
rity paſſes, are in both caſes mere inſtrumen'ts.—Ncicher 
is there one caſe to ſupport my brother's notions, but all 
the authorities ſeem the other way ; for as often as this 
queſtion has come before the court in the caſes of penal- 
ties given by parliament to the poor of the pariſh, the 


court has conſtantly held, that the rates would be reduced 


by thoſe ſums, and every pariſhioner eaſed from them pro 
tanto, Upon the whole, this idea of a bounty is novel at 
the bench, and of the firft impreſſion, and when I was 
prepared to argue the caſe of Poriman and Okeden upon 
this ground, the court of King's Bench would not hear 
me,—Attorney General v. Wyburgh. 1 P. Will. 600. Lord 
Macclesfield, where "charity was given to clothe fix 
poor perſons, rejeted every pariſhioner becauſe this be- 
queſt would reduce the rate. Laſtly, what .can be ſaid 
upon the laſt uſe in this will, to bind out poor children 
apprentices; there the pariſh muſt be eaſed unlefs they 
will chooſe to pay the maſter double the value.—To pro- 
ceed now to the remaining difftculties.— The intereſt, it 
is ſaid, is nothing claimed under the will ; it is nothing 
at preſent ; it is contingent  futyro; it is minute. 

To the firſt; it is not given to the pariſhoners; but it 
is an intereſt derived to the pariſhioners in conſequence 
of the willz the common caſe of penalties given to the 
poor ; he gains, it the will is eſtabliſhed ; he loſes, if it 
is ſet aſide, | | 

To the next ; it is no eaſement at preſent I admit; but 
in reſpec of future eaſement; it is even now a preſent 
and a laſting benefit ; and in truth (which will anſwer 
the next objeQion at the ſame time) all future intereſts, 
certain or contingent, whether now or hereafter to be 
enjoyed, are preſent benchts ; have a price and are fale- 
able, EY | | 
The conrt cf chancery therefore have very ſenſibly _ 
pronounced poſhbilities to be veſted intereſts, and made 
them tranſmiſſible; a. fee expeQant upon a; thouſand 
years term has been fold for money..——Let me put the 
caſe of an executory deviſe of an eſtate of 10,000/. a 
year, and the life bcfore it in a deep conſumption, (I am 
intitied to put the ſtrongeſt caſe I pleaſe) could this de- 
viſee be a competent witneſs to prove the will ? "The an- 
ſ\wer muſt be, he could not : Tell me then what chances 
are valuable, and what not? Till this line is drawn, I 
muſt inſiſt that all chances are valuable. 

Hence if it ſhould be faid, that perhaps the pariſh may 
have no poor, I admit the ſuppoſition to be poſſible, and 
barely ſo; but if it be only as poſſible that they may be 
burthened with poor, every eſtate that is diſcharged trom 
this poſſible burthen, is in that reſpect bettered, w—__ 

an 
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Pu EY ſo as long as the ſtat. of 43 Eliz, ftands unrepeal- 
ed.—As to the objeQon, that the intereſt is to minute, 
and that a ſmall intereſt, as in Townſend's caſe, ought not 
to diſqualify witneſſes, I do conceive that however that 
int might have been litigated formerly; yet that now 
the law is clearly ſettled, and the witneſs muſt be rejeR- 
ed, if he has any intereſt, be it ever ſo ſmall. — - The 
point was diſputed for above 20 years in the caſe of toll, 
a cuſtom claimed by the city of London upon importation, 
called by the name of Z/ater-bailage.— The queſtion was, 
whether freemen might be whats, Nothing can be 
more minute than ſuch an intereſt; and yet, after many 
opinions pro and con, it was finally ſettled that they were 
not witneſſes.——Any perſon who has a mind to trace 
the hiltory of this queſtion, may find it in 2 Keb. 295, 
3 Keb. 2. Leon. 231. King and city of London, 2 Shnw, 
47. 2 Shaw. 146. 1 ent. 351. Caſe of the city of 
Londen againſt the unfree merchants. 

This caſe (and it is the laſt I can find upon the ſub- 
jet) happened in 32 Car. 2. and is differently reported 
in two books : for one ſtates, that three judges allowed 
the witneſſes, and one diſſented ; upon which the coun- 
ſel for defendants tendered a bill of exceptions ; but 
the plaintiff gave it up, and called other witneſſes. 
The other book ſays, that the freemen were denied to 
be witneſſes, and that the plaintiff tendered the bill. I 
cannot reconcile the books ; but both agree the witneſſes 
were not examined, and the verdict went for defendant. 
What became of the exceptions does not appear. 
I ſhould gueſs it was agreed and ſettled folemnly, that 
freemen could not be witneſſes; becauſe it is ſo ſaid 
by two Chancellors in Vernon, 

Lord Keeper North in 1684, two years after this trial, 
Vern. 254, ſays, It was ſaid in the caſe of the water-bail- 
age, that no freeman of London could be a witneſs, though 
it was not fſix-pence concern to him. In 2 Fern. 318, 
(1694) Lord Somers ſays, in a ſuit for money given to 
pariſhioners, None of the inhabitants ought to be wit- 
neſles : for in a caſe where a party is concerned in inter- 
eſt, though never ſo ſmall, the objeQion has always pre- 
vailed ; and fo reſolved on great debate in the caſe of the 
City of London concerning water-bailage.—11 Md. 225. 
Caſes in Queen Anne's time, Brown againſt the Corpora- 
tion of London, upon iflue joined upon preſcription for a 
toll, the defendants produced a witneſs; the plaintiff ob- 
jzeRed, that he was a freeman and intereſted ; upon which 
the defendant produced a judgment in the Mayor's court; 
whereupon a ſcire facias was awarded, and two nih!ls re- 
turned : they had given judgment of. his disfranchiſe- 
ment ; therefore the proceedings being irregular, Ho/t 
would not admit the man to be an evidence, becauſe the 
judgment in the Mayor's court may be avoided. — The 
ſtat. 1 4nn. cap. 10. 1s material for this purpoſe ; for 
the a& of parliament lets in the evidence of the inhabi- 
tants of counties in all informations and indictments for 


not repairing highways and bridges ; ſo again by another 


a& the pariſhioner is admitted for ſuits to recover money 
miſ-ſpent by pariſh-officers. Which aQts ſhew, that the 
rule to reje& the witneſs for minute intereſt could not be 


broken in upon by leſs authority than an a& of parlia- 


ment.—T here is a caſe in Finer in Chancery in the year 
1737, where it is ſaid, that in caſe of an information at 


the relation of the town of Warwick, for certain chari- 
ties, an inhabitant receiving alms is no witneſs; for every 


inhabitant either pays or is under a poſſibility of paying to 
the church and poor, though he pays nothing at preſent. 
— [If the rule be ſo, it muſt prevail as an objection, to all 


witneſſes without objeCtion,and there can be no difference 


between witneffes to a will and any other, I ſay this, 
becauſe I fee practice had prevailed to admit will witneſſes 
where the legacy was ſmall.—In the argument of the 
water-bailage caſe in Vent. 351. and Show, 46. it is ſaid, 
that a ſmal} legatee had been ſworn to prove a will, and 


that it had been uſual; and in 1 Vern. 254. Lord North 


is made to ſay, that where a man is a legatee, if it is an 
inconſiderable legacy, as 5's. or 51. to a man of quality, 
he ſhould be awitneſs to prove'the will.—lt is plain there 
had been ſuch a praRtice; and I take'it to be upon that 
ground, that the pariſhioner was allowed to be a witneſs 
Vo&. 11. 
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in Townſend's caſe z but that praftice ceaſed, 1 believe 
upon the ſtatute of frauds, But I take it moſt dearly, 
that this notion is now exploded; and therefore if it ſhall 
be once admitted, that the pariſhioners in Townſend's caſe 
had an intereſt under the will, the caſe neither is nor can 
be law, till it can be proved that a legatee of a ſmall ſum 
= this day be a witneſs, 

'rue it is, that the intereſt of the witneſſes in ſome 
caſes is drawn ſo fine, that it is ſcarce perceptible ; and 
yet that glimmering, that ſcntilla, ſhall be as powerful to 
exclude the witneſs, as the moſt ſubſtantia! profit ; and I 
have always underſtood that-caſe to be good law where - 
the court ſet aſide the witneſs, becauſe he thought him- | 
ſelf bound in honour to pay the coſts of the ſuit,—The 
true ground whereof is this, which is fit to be attended 
to in every part of this branch of the argument, that as 
no poſitive law is able to define the guantity of intereſt 
that ſhall have no influence upon the minds of men, it 
1s better to leave the rule inflexible, than permit it to be 
bent by the diſcretion of the judge. —The diſcretion of a 
Judge is the law of tyrants; it is always unknown; it is 
different in different men : it is caſual, and depends upon. 
conſtitution, temper, and paſſion : In the beſt it is often- 
times caprice ; in the worſt it is every vice, folly, and 
paſſion to which human nature is liable, 1 have done 
with this part of the caſe, and return again to the ſtatute 
of frauds, and the next point z which is, whether a wit- 
neſs, not credible at the time, can become ſo by matter 
ex poſt facto, fo as to re-eſtabliſh the will. —If my con- 
ſtruction is right, the will upon the atteſtation is ip/o 
fats void by the very words of the ſtatute. | 

The teſtator has been betrayed ; the fraud is commit- 
ted ; and you may as ſoon neal time, as make that tranſ- 
action honeſt, which was originally fraudulent ; no pur= 
gation can cleanſe the witneſs. I ſay, If I have conſtrued 
the act right, every ſuch atteſtation is a concluſive mark 
of fraud upon the will ; againſt which no evidence can be 
given; and though it has been ſaid, that a legacy is no 
preſent intereſt, and that the legatee does not know the 
contents of the will; I anſwer, that if it ſhall be once 
held, that ſuch a will may be eſtabliſhed by the legatee's 
releaſe, every legatee who intend sa fraud, will always for 
the future be ſure of the contents before he atteſts. But 
ſtill it is urged, that if you pay or releaſe the legatee, he 
is a good witneſs ; his bias is gone ; the will ſhall be eſta 
bliſhed. Tt is hard to ſay, whether this doatrine is more 
pregnant with miſchief or abſurdity.—It furniſhes the 
will-makers with bribes to the witneſſes out of the teſta- 
tor's own eftate, todeceive himſelf, and diſinherit his heir x 
nor is it poflible to give the witneſs a ſtronger ſecurity 
| for his legacy, than by making bim a witneſs; becauſe by 
this means his releaſe being neceſlary, he gains a power 
over the whole will : "Thus the law co-operates with the 
fraud, in requiring the deviſee to pay the witneſs his hire 
before, under the penalty of ſetting the will aſide if he 
refuſes. —But the miſchief will not ſtop here; the lega- 
tee will naturally proportion his demand to the. value of 
the eftate bequeathed, and will frequently exa& more 
than his legacy.—Nay, he will think it worth his while 
to hold himſelf out to the heir, and keep the will in ſuſ- 
pence till the one or the other is brought up to his price ; 
and thus the teſtator's land after his deceaſe will be ſold 
by the witneſs to the beſt bidder. —To-day the will is 
bad ; for the legatee will not releaſe ; to-morrow the le- 
gatee is ſatisfied, and the will is good: the heir at law 
recovers in one term, and is diſinherited in the next. 

In this ſtate of uncertainty the will muſt remain till 
the legatee is pleaſed to pronounce its fate. —But ſuppoſe 
the witneſs ſhould die before he has releaſed ;, nay, put 
the caſe, that he' cies before the teſtator ; is the-will good 
or bad ? If good, he is a credible witneſs, and needs no 
purgation z if bad, he is not credible, and incapable of 
purgation. | S SF 8: .. | 

Again, let us ſuppoſe the wins convifted of ſome. 
infamous'crime; can the crown reſtore the-will by a par= 
don? [In that caſe, it depends upon. a caſualty, and the 


King dns of the'eſtate. Among, all theſe difficulties, 
| one ſhould have expedted'ſ@ne rule ſhould have beeh laid 
'down to fix a certain period for the eſtabliſhing or an- 


9Q nulling 


| charged, becauſe the relief in ſuch a caſe is not neceſ- 


If he falls ſick, the allowance is increaſed; if his children 
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if, Tt was ſaid, that the poor here defcribed, muſt be 
underſtood to be a claſs of poor not above the reception of 
relief, and that this charity may be applied by the truſtees 
to the uſe of ſuch perſons excluſive of the parith poor. — 
To which I aniwer, that the poor in this will, are th. ſe 
who labour under the extremelſt wretchedneſs of helplets 
poverty ; for when it is conſidered that the day labourer, 
who only lives from hand to mouth, is deemed by the 
tcitator to be a perſon above the want of this charity, 
which is confined to the impotent only ; thoſe who have 
enough to fubſiſt on without labour, muſt a firtzor7 be 
excluded. 2dly, "The poor in this will are denvted by 
the ſame deſcription as the parochial poor are by the 43 
of El'z. And if this be ſo, this charity cannot, by the terms 
of it, be diſtributed to a ſet of men who are excluded by the 
will ; it will be a breach of truſt to do it; and if it 
be ſaid, that the court of Chancery can direct the money 
to be applied to a ſuperior order of poor, I defire a caſe 
to be produced where that court ever made ſuch a decree. 
—If a legacy has been given to poor houſe-keepers, and 
poor not receiving alms, or to poor in general, there 
might perhaps be ſome ground for that diſtinction ; but I 
can never believe that court could make ſuch a decree in 
this caſe; the buſineſs of that court being to expound 
wills, and not make them. And whereas it is ſaid, that 
theſe legacies when they reduce the rate, come to be in 
their operation, legacies to the rich and not tp the poor ; 
I anſwer, that it is impoſſible to be otherwiſe, and that 
this is always ſuppoſed to, be contrary to the teſtator*s 
intention ; no man living can be ſure of that, and I do 
much doubt it; For why may not a man at the ſame time 
mean to give to the poor, and likewiſe caſe the pariſh? 
The poor's rate is a moſt heavy burthen ; it falls upon the 
tenant and occupier, andis paid by thoſe whoare not above 
a degree or two richer, than the object he is forced to re- 
lieve, ſo that he who ſo diſpoſes of his eſtate 1s a double 
benefator.—But be this as it will, if a gift is made to 
the parochial poor, it muſt reduce the rate ex neceſſitate, 
though the teſtator may poflibly intend otherwiſe, | 

My brother Gzuld contends in the next place (with 
whom my two brothers now concur) that this benefac- 
tion ſhould not be conſidered as an eaſe to the pariſh, but 
a bounty to be added to the pariſh relief, for the comfort 
of the poor, and not for their ſub/s/tence. 

By the ſtat. 43 Ez. the pariſh are only taxable for 
the neceſlary relief of the poor ; nothing therefore but 
neceſlity can call for this relief; if the party can ſubbiſt 
by any means whatſoever without this aid, he is not the 
objeCt of this law; nor can itever be material to conlider 
from whence the pauper is ſupplied, if he has wherewithal 
to ſubhit, without the pariſh; the pariſh muſt be diſ- 


ſary: And the neceſſity of the objeCt is the rule by which 
the rclief is to be proportioned, and it muſt be more or 
leſs according to the pauper's condition and circum- 
ftances.—lf a labourer, who gets ſeven ſhillings a week 
by his induſtry, is incumbered with a large impotent fa- 
mily, the pariſh adds ſo much to his weekly gains, and no 
more than will be juſt enough to keep the family alive ; 


dye or become uſeful, it is diminiſhed. One has a little 
cloſe worth forty ſhillings a year, his ſtipend will be leſs 
than his neighbours who has but twenty ſhillings a year, 
and he again will bc lefs conſidered than a man who has 
nothing.— This is the true reaſon why the rate is direted. 
to be paid weekly, or otherwiſe, becauſe the ſtate of the. 
poor is always fluctuating. —An eſtate or legacy is given 
to the poor; if in this caſe the rate mult continue 
the ſame without any regard to this. benefaCtion, you call 
upon the pariſh for a ſuperfluity, as far as the rate, added 
to the charity, will exceed the ſum neceflary for their 
ſubiſtence. The pariſh is taxed juſt ſo far beyond the 
ſum necciliry for their relief, and ſo contrary to the a&t 
of parliament; for relief and ſubſiſtence are ſynonymous. 
terms. This duty upon the pariſh is ſo connected with 
the necellity of the pauper, that if a teſtator who be- 
queaths a legacy to the poor ſhould ſay, I mean that the 
poor ſhall enjoy the ſame pariſh allowance over and above 
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it can be maintained that he who, has ſomething is as poor 
as when he had nothing; for if he is rich he wants leſs 
relief, and if lefs relief, a lower rate will do. $0 that if 
yep ney takes place, the pariſh of neceflity muſt be 
caſed. _ | 

I have been arguing on an allowance of money ; ſup- 
poſe one bequeaths a legacy to clothe the poor, or a houſe 
to receive them, or a ſum of money to apprentice out chil- 
dren ; muſt the pariſh fill clothe, lodge, and bind out 
as they did before; or mult they add the value of 
the clothing, houſe, &c. to the former allowance; and 
lo give the poor a ſuperfluity above their neceflary ſub- 
ſiſtence. I think that cannot be contended, and a vift of 
a houſe or clothing is as much a bounty to this pauper as 
a gift of money. If I ſuppoſe in arguing, (which { have 
a right to do) that the charity is amply ſufficient to main= 
tain all the poor, Brother G:uld does not even admit, nor 
does he chooſe to deny, that the pariſh in this caſe muſt 
be eafed ; but if only a trifle, it is a bounty, — Accord- 
ing to what I have ſaid, let it be never ſo tmall, it muſt 
operate pro tanto; but if I ſhould for a moment admit the 
diſtinCtion wi!l he be pleaſed to draw the line ; if he can 
do that, I may venture to promiſe that I will come over 
to his opinion ; if he cannot, I think he ought to come 
over to mine. 

Nor can there be any difference between a deviſe to 
truſtees and a deviſe to overſeers; the truſt is the ſame in 
both, and the objects the ſame, and the pariſh officers are 
but truſtees, as the truſtees in the application of the cha- 
rity are pariſh officers ; the hands through which the cha- 
rity paſles, are in both caſes mere inſtrumen's.—Ncicher 
is there one cale to ſupport my brother's notions, but all 
the authorities ſeem the other way ; for as often as this 
queſtion has come before the court in the caſes of penal. 
ties given by parliament to the poor of the pariſh, the 


court has conſtantly held, that the rates would be reduced 


by thoſe ſums, and every pariſhioner eaſed from them pro 
tanto, Upon the whole, this idea of a bounty is novel at 
the bench, znd of the firft impreſſion, and when I was 
prepared to argue the caſe of Pori/man and Okeden upon 
this ground, the court of King's Bench would not hear 
me,—Attorney General v. Wyburgh. 1 P. Will. 600. Lord 
Macclesfield, where charity was given to clothe fix 
poor perſons, rejeRed every pariſhioner becauſe this be- 
queſt would reduce the rate. Laſtly, what can be ſaid 
upon the laſt uſe in this will, to bind out poor children 
apprentices; there the pariſh muſt be eafed unleſs they 
will chooſe to pay the maſter double the value.—To pro- 
ceed now to the remaining diftculties.— The intereſt, it 
is ſaid, is nothing claimed under the will ; it is nothing 
at preſent ; it is contingent 2 fiuturo; it is minute. 

To the firſt; it is not given to the pariſhoners; but it 
is an intereſt derived to the pariſhioners in conſequence 
of the will; the common caſe of penalties given to the 
poor ; he gains, it the will is eſtabliſhed ; he loles, if it 
is ſet aſide. | 

To the next ; it is no eaſement at preſent I admit ; but 
in reſpec of future eaſement; it is even now a preſent 
and a laſting benefit; and in truth (which will anſwer 
the next objection at the ſame time) all future intereſts, 
certain or contingent, whether now or hereafter to be 
enjoyed, are preſent benefits ; have a price and are fale- 
able, . 

The conrt cf chancery therefore have very ſenſibly 
pronounced poſhbilities to be veſted intereſts, and made 
them tranſmiſſible; a_ fee expectant upon a thouſand 
years term has been fold for money.——Let me put the 
caſe of an executory deviſe of an eſtate of 10,0007. a 
year, and the life bcfore it in a deep conſumption, (I am 
intitied to put the ſtrongeſt caſe I pleaſe) could this de- 
viſee be a competent witnel(s to prove the will ? 'T he an- 
ſ\wer muſt be, he could not : "I'll me then what chances 
are valuable, and what not? Till this line is drawn, I 
muſt inſiſt that all chances are valuable. 

Hence if it ſhould be faid, that perhaps the pariſh may 
have no poor, I admit the ſuppoſition to be poſſible, and 
barely ſo; but if it be only as poſſible that they may be 
burthened with poor, every eſtate that is diſcharged trom 
this poſlible burthen, is in that reſpect bettered, and muſt 


ny legacy, this Clauſe would be fels &e ſe and void, unleſs 
i 


| 


| and . 


—_ 0” 

remain ſo as long as the ſtat. of 43 Eliz. ftands unrepeal- 
ed.—As to the objection, that the intereſt is to minute, 
and that a ſmall intereſt, as in Townſend's caſe, ought not 
to diſqualify witneſſes, I do conceive that however that 
point might have been litigated formerly; yet that now 
the law is clearly ſettled, and the witneſs muſt be reje- 
ed, if he has any intereſt, be it ever ſo ſmall. —— The 
point was diſputed for above 20 years in the caſe of toll, 
a cuſtom claimed by the city of London upon importation, 
called by the name of Z/ater-bailage.— The queſtion was, 
whether freemen might be witneſles, Nothing can be 
more minute than ſuch an intereſt; and yet, after many 
opinions pro and con, it was finally ſettled that they were 
not witneſſes.——Any perſon who has a mind to trace 
the hiſtory of this queſtion, may find it in 2 Keb. 295, 
3 Keb. 2. Leon. 231. King and city of London, 2 Show, 
47. 2 Shaw. 146. 1 Vent. 351. Caſe of the city of 
Londen againſt the unfree merchants. 

This caſe (and it is the laſt I can find upon the ſub- 
je&) happened in 32 Car. 2. and is differently reported 
in two books : for one ſtates, that three judges allowed 
the witneſſes, and one diflented ; upon which the coun- 
ſel for defendants tendered a bill of exceptions ; but 
the plaintiff gave it up, and called other witneſſes. 
The other book ſays, that the freemen were denied to 
be witneſſes, and that the plaintiff tendered the bill, 1 
cannot reconcile the books ; but both agree the witneſſes 
were not examined, and the verdi&t went for defendant. 
What became of the exceptions does not appear. 
I ſhould gueſs it was agreed and ſettled ſolemnly, that 
freemen could not be witneſſes; becauſe it is ſo ſaid 
by two Chancellors in Vernon, 

Lord Keeper North in 1684, two years after this trial, 
Vern. 254, ſays, It was ſaid in the caſe of the water-bail- 
age, that no freeman of London could be a witneſs, though 
it was not fix-pence concern to him. In 2 Vern. 318, 
(1694) Lord Somers ſays, in a ſuit for money given to 
pariſhioners, None of the inhabitants ought to be wit- 
meſles : for in a caſe where a party is concerned in inter- 
eſt, though never ſo ſmall, the objeftion has always pre- 
vailed ; and fo reſolved on great debate in the caſe of the 
City of London concerning water-bailage.—11 Md. 225. 
Caſes in Queen Anne's time, Brown againſt the Corpora- 
- tion of London, upon iflue joined upon preſcription for a 
toll, the defendants produced a witneſs; the plaintiff ob- 
jected, that he was a freeman and intereſted ; upon which 
the defendant produced a judgment in the Mayor's court; 
whereupon a ſcire facias was awarded, and two nih:ls re- 
turned : they had given judgment of his disfranchiſe- 
ment ; therefore the proceedings being irregular, Ho/t 
would not admit the man to be an evidence, becauſe the 
judgment in the Mayor's court may be avoided. — The 
ſat. 1 Ann. cap. 10, 1s material for this purpoſe ; for 
the act of parliament lets in the evidence of the inhabi- 
tants of counties in all informations and indictments for 
not repairing highways and bridges ; ſo again by another 
a& the pariſhioner is admitted for ſuits to recover money 
miſ-ſpent by pariſh-officers. Which aCts ſhew, that the 
rule to reje& the witneſs for minute intereſt could not be 
broken in upon by leſs authority than an a& of parlia- 
ment.—There is a caſe in Yiner in Chancery in the year 
1737, where it is ſaid, that in caſe of an information at 
the relation of the town of Yarwick, for certain chari- 
ties, an inhabitant receiving alms is no witneſs; for every 
inhabitant either pays or is under a poſſibility of paying to 
the church and poor, though he pays nothing at preſent. 
—[f the rule be fo, it muſt prevail as an objection, to all 
witneſſes without objeCtion,and there can be no difference 
between witnefſes to a will and any other, I fay this, 
becauſe I ſee practice had prevailed to admit will witneſſes 
where the legacy was ſmall.—In the argument of the 
water-bailage caſe in Vent. 351. and Show, 46. it is ſaid, 
that a ſmall legatee had been ſworn to prove a will, and 
that it had been uſual; and in 1 Vern. 254. Lord North 
is made to ſay, that where a man is a legatee, if it is an 
inconfiderable legacy, as 5 s. or 51. to a man of quality, 
he ſhould be a witneſs to prove the will.—lt is plain there 
had been ſuch a praQiice; and I take it to be upon that 


ground, that the pariſhioner was allowed to be a witneſs ; 


Vo& Il. 
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in Townſend's caſe z but that praftice ceaſed, I beliey 

upon the ſtatute of frauds, But I take it moſt Gents? 
that this notion is now exploced; and therefore if it ſhall 
be once admitted, that the pariſhioners in Townſeng's caſe 
du an _ I the will, the caſe neither is nor can 

e law, till it can be proved that a legatee of | 
may at this day be a witneſs, a baanl_g 
'rue It Is, that the intereſt of the witneſſes in { 

caſes is drawn ſo fine, that it is ſcarce oeromtible ; 6d 
yet that glimmering, that ſcintilla, ſhall be as powerful to 
exclude the witneſs, as the moſt ſubſtantia) profit ; and T 


the court ſet aſide the witneſs, becauſe he thouokt him - 
ſelf bound in honour to pay the coſts of the fal.=—Tho 
true ground whereof is this, which is fit to be attended 
to in every part of this branch of the argument, that as 
no poſitive law is able to define the quantity of intereſt 
that ſhall have no influence upon the minds of men, it 
1s better to leave the rule inflexible, than permit it to be 
bent by the diſcretion of the judge. —The diſcretion of a 
judge is the law of tyrants; it is always unknown; it is 
difterent in different men : it is caſual, and depends upon 
conſtitution, temper, and paſſion : In the beſt it is often- 
times caprice ; in the worſt it is every vice, folly, and 
paſſion to which human nature is liable, 1 have done 
with this part of the caſe, and return again to the ſtatute 
of frauds, and the next point z which is, whether a wit- 
neſs, not credible at the time, can become ſo by matter 
ex poſt facto, fo as to re-eſtabliſh the will. —If my con- 
ſtruction is right, the will upon the atteſtation is p/o 
fatto void by the very words of the ſtatute, 

'The teſtator has been betrayed ; the fraud is commit- 
ted ; and you may as ſoon koh time, as make that tranſ- 
action honeſt, which was originally fraudulent ;- no pur= 
gation can cleanſe the witneſs. I ſay, If I have conſtrued 
the act right, every ſuch atteſtation is a concluſive mark 
of fraud upon the will; againſt which no evidence can be 
given ; and though it has been ſaid, that a legacy is no 


contents of the will; I anſwer, that if it ſhall be once 
held, that ſuch a will may be eſtabliſhed by the legatee's 
releaſe, every legatee who intend sa fraud, will always for 
the future be ſure of the contents before he atteſts. But 
ſtill it is urged, that if you pay or releaſe the legatee, he 
is a good witneſs ; his bias is gone; the will ſhall be eſta« 
bliſhed. Tt is hard to ſay, whether this doctrine is more 
pregnant with miſchief or abſurdity.—It furniſhes the 
will-makers with bribes to the witnefles out of the teſta- 
tor's own eſtate, to deceive himſelf, and diſinherit his heir ; 
nor is it poſſible to give the witneſs a ſtronger ſecurity 
| for his legacy, than by making him a witneſs ; becauſe by 
this means his releaſe being neceſſary, he gains a power 
over the whole will : Thus the law co-operates with the 
fraud, in requiring the deviſee to pay the witneſs his hire 
before, under the penalty of ſetting the will aſide if he 
refuſes. —But the miſchief will not ſtop here; the lega- 
tee will naturally proportion his demand to the value of 
the eſtate bequeathed, and will frequently exa& more 
than his legacy.—Nay, he will think it worth his while 
to hold himſelf out to the heir, and keep the will in ſuſ- 


and thus the teſtator's land after his deceaſe will be ſold 
by the witneſs to the beſt bidder. —To-day the will is 
bad ; for the legatee will not releaſe : to-morrow the le- 
gatee is ſatisfied, and the will is good: the heir at law 
recovers in one term, and is diſinherited in the next. 

In this ſtate of uncertainty the will muſt remain till 
the legatee is pleaſed to pronounce its fate. —But ſuppoſe 


the caſe, that he cies before the teſtator ; is the will good 


purgation ; if bad, he is not credible, and incapable of 
purgation. Þ — 
Again, let us ſuppoſe the witneſs convifted of ſome. 
infamous'crime ; can the crown reſtore the will by a: par- 
don? In that caſe, it depends upon. a caſualty, and the 
Ring don of the'eſtate. Among, all theſe difficulties, 
' one ſhould have expected ſone rule ſhould have been laid 


'down to fix a certain period for the eſtabliſhing or an- 
9Q  nulling 


have always underſtood that-caſe to be good law where - 


preſent intereſt, and that the legatee does not know the 


pence till the one or the other is brought up to his price ; 


the witneſs ſhould die before he has releaſed ;, nay, put. 


or bad ? If good, he is a credible witneſs, and needs no 
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nulling of the will, by telling us how long the witneſs's | 


incompetency ſhall continue to vitiate the inftrument ; 
for it is impoſſible to conceive that it can remain in this 
ſtate of fluctuation. : : 

I have endeavoured to find out this point of time from 
the argument on the other ſide, without ſuccels, It is 
ſaid indeed, that the time of examination could not poſ- 
ſibly be the criterion, on which the will was to depend ; 
becauſe the witneſſes might not live to be examined, 
and their incompetency might ariſe long after their ſign- 
ing. I do moſt clearly conceive, that this cannot be the 
criterion : the only fixed period remaining is the time of 
atteſtation ; but the whole argument on the other ſide is 
brought to prove that that point of time cannot be the 
criterion ; ſo that both theſe periods being excluded, it 
doth behove the council for the defendants to point out 
ſome other z but the argument is ſilent, and the will 1s 
left at laſt, after ſo much pains, to float upon that ſea of 
caſualties I have been deſcribing. : 

The common received uſage, with the opinion of emi- 
nent praQitioners, has been called in aid; and they have 
been named, Mr. Fazakerly and Sir Thomas Bootle. 
They are great names, and [ have a high regard for 
their opinions. The general praCtice too of the hall 
js always a weighty argument, and ſhould never be 
flighted.—I do not find that this practice, as It is called, 
ever went beyond the caſes of money legacies, which 
ſprung up, as I gueſs, from the practice in the ſpiritual 
court, where a releaſe to this day will make the witneſs 
good ; but it is not pretended, that this practice ever 
prevailed ſo far, as to admit a releaſe or payment to 
reſtore the witneſs where he was a real deviſee + So far 
from it, that Hilliard and Fennings paſſed always for law 
without a murmur; and it was not till after the true 
principle of the ſtat. of frauds came to be thoroughly 
diſcuſſed and ſettled in the caſe of An/ty and Dow/ing, 
that thoſe praQtices came to be allowed. Then indeed 
their eyes were opened, and they began to fear, that if 
the court of King's Bench was right, the practice and 
their opinions were erroneous 3 but as the principle 
was ſtubborn, and would not yield to any exceptions, 
the legiſlature very properly took it in hand, and. have 
with great wiſdom cured the evi], without weakening 
the ſtat. of frauds; which no court of juſtice was able 
to do. I. 

But if theſe points fail, the defendant's council reſort 
to another point, which will at once ſolve all difficulties; 
and this is, that the witneſs, notwithſtanding the ob- 
jeftion, may till remain a good witnels to every other 
deviſe but his own. 

If this can be done, it will be a method of ſetting up 
the will by annulling the legacy : for a legacy that can- 
not be proved, is the ſame as no legacy at all - It 1s & 
nullity;z it does not exiſt: De non apparentibus, et non 
exijtentibus, eadem eft Lex et Ratio. 

This I do admit will ſolve all difficulties-at once, and 
will render the legatee as ſafe and diſintereſted a witneſs 
as if he had no legacy.—And if this had been law, it 
would have ſaved the legiſlature the trouble of a new 
ac; for it is the very method which the parliament has 


- now taken, who, by making the deviſc void in this caſe, 


have diſabled the witneſs from being a deviſee;z and this 
has effeQually cured every difficulty, and removed every 
miſchief. It remains then to be conſidered, whether the 
atteſtation of a legatee before the at made his legacy ab- 
ſolutely void ; for I muſt infiſt upon it, that he can never 
be a credible witneſs to ary part upon any other ground 
than the original nullity of his own legacy. If the le- 
gacy is not void, then his intereſt attaches at the very 
inſtant of the atteſtation, and vitiates the whole will for 
ever, unleſs the fa& can be purged afterward by releaſe, 

Now that the gift or legacy is void, I do beg leave, 
with great deference toother opinions, to deny, in all thoſe 
caſes; if I am not miſtaken, the only reaſon why the 
witneſs is rejected, is, becauſe his legacy is good. Con- 
fider the caſe of a will before the ſtat. if atteſted by the 
legateez not void in its creation ; it was only held back 
from operating by defe&t of proof; and therefore the 


moment the proof was opened, either by payment or re- 
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leaſe, or if the will could have been proved by other wit- 
1efſes, though the deviſee was one, the will came forth a 
valid inſtrument to all intents and purpoſes, Thus if the 
Common law rule could be adapted to the conſtruction 
of this ſtat, it would not make the deviſe void, but get 
rid of it by payment, allowing it to be good ; and in- 
leed this analogy did prevail ſo ſtrongly, that it grew to 
»e a common opinion, that where a legacy only was given 
to a witneſs, though charged upon the land, a releaſe 
would do the buſineſs —Again, that the legacy was not 
void by the atteſtation is further proved by the laſt a& of 
parliament, which does not confirm any former will liable 
to the objection till the legacy is either paid or tendered, 
— Whereas the ſame a& declares, that in all ſuch wills 
for the future the legacy ſhall be void.—lIt is from hence 
obſervable, that the legiſlature avoided giving any opi- 
nion upon this litigated queſtion upon the ſtat. of frauds; 
yet they declare in the ſtrongeſt manner, that the legacies 
ſo given to the witneſs were not void, and that it re- 
quired a new law, to make them void for the future,— 
Let me add to this, the common opinion of the bar, fo 
much relied upon in the former part of the argument, 
that the legacy was ſo effeEtual to diſable the witneſs that 
nothing leſs than a releaſe would enable him to prove the 
will, for any body's benefit. —I wonder a little why ſo 
much pains is taken in this argument to eſtabliſh the 
praClice of releaſing, if the legacy was a nullity, and 
wantcd no releaſe ; for if this laſt was law, that method 


was not only nugatory, but unjuſt, and the parliament ' 
muſt be charged with the ſame injuſtice, in directing ſo 


many void legacies to be paid. —But if I have 'expounded 
the ſtat. right, where a deviſee is a witneſs, the whole 
will is fraudulent ab initio, and. it cannot be otherwiſe. 
The publication is one intire tranſaRion ; the will is one 
diſpoſition of the teſtator's eſtate to ſeyeral perſons; the 
bequeſts are ſettled and apportioned, by a compariſon with 
each other; and if you garble the will by the taking 
out particular bequeſts, you vary the teſtator's intention 
in. the remainder, and his whole will is maimed.—In 
caſe of fraud (for the argument muſt always remember 
that theſe were the caſes which the a intended to pre- 


vent) the witneſs gets his legacy by the merit of atteſting 


the other bequeſts (for the grand deviſee will hardly ever 
be a witneſs,) and it is by the other part of the will that 
the heir is generally undone ; ſo that the remainder of 


the will, which the legatce is to eſtabliſh, is ten times _ 


worſe than that part which is to be annulled,—Let us 
now ſee how this point ſtands upon the caſe of Hilliard 
and '7ennings, ſaid to be an authority, and ſo proved in 
Baugh and Holloway. | 

This requires ſome examination. In Baugh and Hol- 
loway, where Sir Robert Raymond does ſay very confidently, 
if that reporter is not miſtaken, that Lord Ch. J. Hole 
had declared his opinion in Hilliard and Jennings for, and 


there is an expreſſion in Carthew's report of. that caſe,' 
which ſeems in ſome ſort to favour, the doarine. I have: 


in the former part of my argument examined that caſe 


ſo fully, that it will be ſufficient here to obſerve that this 


point was neither reſolved, nor argued, nor hinted at in 


Hillard and Fennings; and it was impoſſible that the 


point could ariſe upon that will, which contained only 
one ſingle bequeſt of a real eſtate. —lf that be ſo, as it is, 


it would have been a moſt extraordinary thing, if the 
court had ſpontaneouſly taken upon themſelves to: 


ſettle this important point, tending to no leſs conſe- 
quence than a virtual repeal of the ſtat. of frauds; it 
would have been ſtrange, I ſay, to have done this with- 
out a caſe or a reaſon to ſupport it ; when the point too 
was collateral to the queſtion before them, and neither 
touched by the counſel, nor argued by themſelves: I da 
not wonder Sir Robert Raymond ſhould argue as jt-is pre- 
tended, for his fee; the bar is apt to argue in that 
manner; nor do I wonder the court ſhould in ſo ſtale a 
buſineſs ſend the plaintiff to law.—But I can by no 
means conclude, that becauſe the caſe never came back, 
that the heir at law gave up the point; why might it 
not end by compromiſe ; I could make 20 conjeQures 


that ſhould all account for the diſcontinuance of the cauſe - 
more probably than that ; But it is not worth while 3 _ 
becauls 
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becauſe, if the heir at law had really given up the point, 
his conceflion would not weigh a hair in the argu- 
ment. . 

I have now gone through the argument, and will cloſe 
with declaring, that I will take no notice of any partfof 
the civil law learning that has been brought into this ar- 
gument. Lord Ch. J. Lee did not ground his opinion 
upon that law ; he did not argue from it, he did not rely 
upon its authority.—I am favoured with a very correct 
note of his opinion from my brother Adams, where, after 
he had fully argued the caſe without taking any other notice 
of the civil law, than to declare that Swinburn's law upon 
legacies cannot be applied to land deviſes, and to obſerve 
in the ſame place that both laws concur in rejeCting 7n- 
ro. witneſſes, he concluded in theſe words. 

pon the whole, conditionem teſtium cum ſignarent in- 
ſpicere debemus ; and as that is to be conſidered as in- 
tended td prevent any fraud being uſed at a time when 
teſtators are moſt of all liable to be impoſed on, and as 
all people have it in their power to get diſintereſted wit- 
nefles, we think this will is not well executed according 
to the ſtatute ; but is void as far as it concerns lands, 

This is enough to ſhew what Lord Ch. J. Lee never 
meant to introduce the learning of the civil jaw into the 
queſtion, The rule is mentioned by way.of ornament, 
not argument, becauſe it happened to expreſs his own 
Common law opinion in a matter where he conceived 
both laws concurred, I am not wiſe enough to deter- 


mine, which of the two laws is moſt perfe&t, the Roman 


or the Engliſh: This I know (which is enough for a 
Judge) that although almoſt every country in Europe have 
received that body of laws, yet they have been with a 
moſt ſtubborn conſtancy at all times diſclaimed and re- 
jected by England. For which reaſon, and not through 
any diſreſpect to the argument I have been endeayouring 
| to anſwer, I chooſe to lay afide all that learning as not 


being relevant in Wtminfter Hall, 
7, Of nuncupative wills, 


By the ftat. 29 Car. 2. c. 3. f. 19. For the prevent- 
ing fradulent praQtices, it is enacted, 1. ** That no nun- 
cupative will ſhall be good where the eſtate thereby be- 
| queathed ſhall exceed the value of 30 pounds, that is not 
proved by the oaths of three witnelles, at the leaſt, that 
were preſent at the making thereof, and bid by the teſta- 
tor to bear witneſs that ſuch was his will, or to that ef- 
feat.” And by ſtat. 4 Ann. c. 16. /. 14. it is declared, 
& That all ſuch witneſſes, as are and ought to be allowed 
to be good witneſſes upon trial at law by the laws and 
cuſtoms of this realm, ſhall be deemed good witnelles to 
prove any nuncupative will, or any thing relating there- 
to.” | | 
« Nor unleſs ſuch nuncupative will were made in the 
time of the laſt ſickneſs of the deceaſed, and in the houſe 
of her or their habitation or dwelling, or where he or ſhe 
has been reſident for ten days, or more, next before the 
making of ſuch will, except where ſuch perſon was ſur- 
priſed or taken ſick, being from his own home, and died 
before he returned to the place of his or her dwelling.” , 

Sea. 20. ** That after fix months paſſed after the 
ſpeaking of the teſtamentary words, no teſtimony ſhall 
be received to prove. any will nuncupative, except the ſaid 
teſtimony, or the ſubſtance thereof, were committed to 
writing within fix days 'after the making of the ſaid 

will.” | 

SeR. 21. * That no letters teſtamentary, or probate 
of any nuncupative will, ſhall paſs the ſeal of any court, 
till fourteen days, at the leaſt, after the deceaſe of the 
teſtator be fully expired, nor ſhall any nuncupative will 
be at any time received to be proved, unleſs proceſs have 
Aft iffued to call in the widow, or the next of kindred 
to the deceaſed, to the end they may conteſt the ſame, 
if they pleaſe.” 

Set, 22. ** That no will in writing concerning any 


goods or chattels, or perſonal eſtate, ſhall be repealed; | 


nor ſhall any clauſe, deviſe, or bequeſt therein, be altered 
or changed by any words, or will by word of mouth 
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only, except the ſame be in the life of the teſtator coins 
mitted to writing, and after the writing thereof read td 
the teſtator, and allowed by him, and proved to be ſo 
done by three witneſſes at the leaſt,” : | 

Sect. 23. © Provided that any ſoldier in actual 
military ſervice, or any mariner or ſeaman being at ſeaz 
may diſpoſe of his moveables, wages, and perſonal eſtate; 
as before the making of this a,” 

A. being ill, defired B. to make her will, who wrote 

down only names and initial letters to this effe, viz. 
to Tho, We/t 200 l. to Jo. Dav. 1001. to Reb. Cro. 5ol. 
to ſelf, 10/7. and to ſeveral other perſons in like manner, 
to above 4007. which being more than her eſtate, B. 
made an alteration in the ſecond column, by ſubſtrat- 
ing part of the ſums of the legatees, as ſet down in the 
ſecond column, and then told 4. the ſenſe of the pro» 
poſed deviſes : "There were two perſons in the room that 
did not hear any thing that paſſed between A. and B. 
but only heard the teſtatrix at laſt pronounce, that 
all was well. B, went to a ſcrivener to have the de- 
viſes drawn out at length and in form, and before ſhe 
returned the teſtatrix died : The judge below pronounced 
for this will; but upon appeal to the delegates, it was 
reverſed ; and in this caſe it was agreed, that if the will 
had been written in words at length, ſo as they had car- 
ried a ſenſe and a meaning in themſelves, it had been a 
good will ; for that there was one witneſs that wrote 
it, and two that heard the teſtatrix pronounce, that it 
was her will : Which would have been intended to have 
amounted to a ſecond witneſs, in regard it appeared on 
all hands, by ſeveral witneſſes, that the teſtatrix did 
then ſeriouſly diſpoſe herſelf to make her will ; and for 
that was quoted the caſe of one Pepper, where a perſon diſ- 
poſed herſelf to make her will, and dictated it to a per- 
ſon who wrote it down ; and another, not called in as 
a witneſs, lay behind the hanging, out of curteſy ; and 
yet ſuch will was allowed to be good, being proved by 
theſe two witneſles : but they diſtinguiſhed this caſe be- 
cauſe the will was not ſubſtantive, but was to take its 
ſenſe from the interpretation of the witneſs ; and ſo there 
would be innuendo upon innuendo, which made pure] 
a nuncupative will : And as ſuch, not being atteſted by 
the number of witneſſes appointed by the ftatute of 
frauds and perjuries, the will and legacies were void, L 
Abr, Eq. Caf. 403. IS 

Dr. Shallmer, by will in writing, gave 200. to the 
pariſh of St. Clement's Danes, and after, Prew the reader 
coming to pray with him, his wife put him in mind to 
give 2007. more towards the charges of building their 
church, at which, though Dr. Shallmer was at firſt diſ- 
turbed, yet after, he ſaid he would give it, and bid Prew 
take notice of it: And the next day he bid Prew remem- 
ber of what he had ſaid to him the day before, and died 
that day. Within three or four days after the doRor's 
wife puts down a memorandum in writing of the ſaid laſt 
deviſe, and ſo did her maid. Prew died about a month 
after, and amongſt his papers was found a memorandum 
of his own writing, dated three weeks after the doQor's 
death, of what the doCtor ſaid to him about the 200 /. 
and purporting that he had put it in writing the ſanie 
day it was ſpoken : But the 'writing which was men- 
tioned to be made the ſame day it was ſpoken did not ap- 
pear, and theſe three memorandums did not expreſſly 
agree. About a year after, on application by the pa- 
riſh to the commiſſioners of charitable uſes, and produ- 
cing theſe memorandums and proof by Mrs. Shallmer and 
her maid, they decreed the 200 7. but on the exceptions 
taken by the executors, the decree was diſcharged of 
this 2007. and Lord Chancellor held it not good, be- 
cauſe it was not proved by the oath of three witneſſes ; 
for though Mrs. Shallmer and her maid had made proof, 
yet Prew was dead ; and the ſtatute in that branch re- 
quires not only three to be preſent, but that the proof 
ſhall be by the oath of three witneſſes, x Abr, #4. 
Caf. 404+ 

A daughter depoſits 180 /. in the hands of her mo« 
ther (the defendant,) and afterwards makes her will in 
writing, and thereby deviſes ſeveral legacies, and makes 


her 
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her mother executrix, but takes no manner of notice of 
this 180 1. afterwards, by word of mouth, ſhe defires ber 


mother to give this. 180 /.,to the plaintiff, if ſhe though 
fit; and then ſoon after died. The mother proved the 
will; and this bill was brought againſt her, to have the 
1801. paid. The mother, by her anſwer, admits ſhe 
had ſuch a ſum in her hands, but her daughter did make 
ſuch a requeſt to her ; but that ſhe left it to her eleQion, 
whether the would give it to the plaintiff, or not, by the 
very form of the deviſe: And inſiſted, that ſhe did not 
think fit to give it to the plaintiff, And in this caſe it 
was agreed, that this was not as a nuncupative will, be- 
ing above 3o/. and not reduced into writing within ſix 
days after the ſpeaking, as the ſtatute requires, 2dly, 
that if the defendant had inſiſted on the ſtatute of frauds 
and perjuries, the court could not have relieved the plain- 
tiff as upon a truſt : But in this caſe the defendant hav- 
ing by anſwer confeſſed the truſt, there was no danger of 
perjury from variety of proof, which was the miſchief 
the ſtatute intended to provide againſt ; and therefore the 
court took it to be in nature of a truſt, and decreed for 
the plaintiff: For the defendant expreſſly ſwore, ſhe did 
not think fit to give it to the wap and that the teſta- 
trix had left her at liberty. But this decree was againſt 
the opinion of ſeveral at the bar, who thought it too hard 
on the election left in the mother : But the Fgourt princi- 
pally relied on the caſe of Kingſman v. Kingſman, where 
a man devifed away an eſtate of 2000. per Ann. and up- 
wards, from his ſon and heir to a bargeman. And by 
his will deviſed 207. per Ann. to his ſon, with this clauſe, 
that if he behaved himſelf well, and gave no trouble or 
diſturbance concerning his will, that he might make it 
up 801. if he thought fit, And the court decreed the 
801. per Ann. to the ſon. But note, the 801. per Ann. 
in the caſe of King/man v. Kingſman ſeems to have been 
decreed purely upon the circumitances and hardſhips of 
the caſe: But in the preſent caſe there were no ſuch cir- 
cumſtances or ingredients of hardſhip on the plaintiff : 
But guere, ' for it ſeems to be a truſt in the hands of the 
mother, 4d. ibid. Gil. Eq, Rep. 146. Tones v. Nabbs. 


8. Of the nature and effe&t of a will or teſtament, and of 
8 codicil ; and how wills ſhall be conſtrued, 


A will or teſtament is of that nature, that it differs 
much from other acts and deeds that men do and execute 
in their life-time : For although it be made, ſealed, and 
publiſhed in ever ſo ſolemn a manner, yet it has no life, 
no virtue in it, until the teſtator's death: For it is a 
maxim in law, Omne t:flamentum marte canſummatum eſt, & 
 woluntas eſt ambulatoria uſque ad extremum vite exitum ; it is 
therefore reſembled uncil death to the interlocutory ſen- 


tence, and after death to the definitive ſentence of a judge; | 


and hence it is ſaid, Sed legum ſervanda fides, ſuprema v9- 
luntas quad mandat fierique jubet parere neceſſe eſt, 1 Inf. 
212. 4 Rep. 61. b. Forſe v. Hembling's cale. | 

And for this reaſon a man may alter or make void his 
will at his pleaſure; and he may make as many new wills 
and teſtaments as he pleaſes, and there is no way to bar 
a man of this liberty. Shep. Abr. part 4. p. 9. Voc. Teſt.” 

And the latter teſtament always revokes and overthrows 
the former: But it is otherwiſe of a codicil; for a man 
may make as many of theſe as he will, and make no teſta- 
ment at all: Or if he makes a teſtament, he may after- 
wards make as many codicils as he will, and one of them 
will not overthrow the other; for in the firſt caſe they 
muſt be all annexed to the letters of adminiſtration, and 
the adminiſtrator muſt perform them ; and in the latter 
caſe they muſt be all annexed to the teſtament, and the 
Executor muſt take care to perform them. Litt, 168. 
Stwinb, þ. 1. ſet, 5. Br. Teſtament 20. 

A teſtament therefore is ſaid to have three degrees. 


iſt, An inception, which is the making of it. 2dly, A| 


progreſſion, which is the publication of it. 3dly, A 
conſummation, which is the death of the teſtator. Shep, 

| Abr. part 4. þ. 9. Vec. i 
In grants therefore the firſt is of the greateſt force, but 
in teſtaments the laſt is of the greateſt force, 11/4, 112, b, 
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But when a teſtament is perfect by the death of the 
party, it as effeQually gives and transfers eſtates, and al. 
ters the property of lands and goods, as as executed by 
deeds in the life-time of the parties: For hereby deſcents 
of lands are prevented, And a man may make eftateg 
in fee-ſimple, or fee-tail, for life or years, of lands, teſta- 
ments, rents, reyerſions, or ſervices, as effeCtually as by 
deed; and theſe eſtates alſo will be good without any 
livery of ſeifin or attornment; and hereby alſo rents and 
power to diſtrain for them, may be reſerved, conditions 
created and annexed to eſtates or things deviſed, Shep, 
Abr. part 4. p. 10. Voc, Teſt. | 

And theretore they that take by deviſes of 
ſaid to take in the nature of purchaſers. 

And if therefore a tenant in tail makes a feoffment to 
the uſe of himſelf in fee, and after deviſes the ſame to 
his wife in fee, and dies, the ſon is not remitted though 
the father dies ſciſed, for the deviſee prevents the deſcent. 

It is to be obſerved, that where the words of a will 
have a plain ſenſe, and no doubt is in any matter within 
or without the words, touching the matter of the deviſe, 
there the words of the will ſhall always be taken to be 
the intent of the deviſor, and his intent to be what the 
words ſay. 2 And. 17. Lowen v, Bedd. 

"That all the words of a will are to be carried to anſwer 
the intent of the deviſor ; but this is to be underſtood in 
caſes where the intent of the party may be known by the 
words that are in the will. 2 4:4. 10, 11, I 34. 

That if there are inconſiſtent and contraditory words 
in a will, ſome words muſt be rejeted to make it ſenſe, 
Thus where a teſtator gave the intereſt of a ſum of 60001. 
to Mary Comfortle, his daughter, for her life, and after 
her deceaſe gave the money between Charles Comfortle 
her huſband, and their children: And in another part of 
the will he ſaid, and in caſe there be no ſuch child or 
children, I pive it to Charles Comfortle and ſuch children, 
—Lord Chancellor rejected theſe latter words, as they 
were abſurd and contradictory, 5 Bac, Abr. 525. MS. 
Rep. Boon v, Comfortle, Paſe. 24 Geo. 2. in Chan'. 

A. having a wife and no children, made his will, and 
ſaid, left it ſhould pleaſe God that he ſhould not return, 
he gave and deviſed a real and perſonal eftate, or to that 
effect. He returns, has children, and dies, without alter- 
ing his will : The plaintiff being a legatee, and there be- 
ing a direction in the will, for the ie of the real eſtate 
to pay his legacy; Lord Chancellor was of opinion, that 
the diſpoſition was merely contingent, and that no part 
of the will was to take effect but on the contingency of 
his return; and fo avoided determining the principal 
| mags how far the alteration of the teſtator's circum- 

ances would be a preſumptive revocation as to the real 
and perſonal eſtate, but as to the perſonality, ſeemed ta 
rely on the caſe of Lug v. Lug; and as to the real eftate, 
he ſaid, that the ſtatute of frauds and perjuries made a 
material difference between that and the perſonal eſtate. 
5 Bac. Abr. 525. MSS. Rep. Parſons v. Lenow, Hill. 
22 Geo. 2. im Char. h 

'T hat a will muſt have a favourable interpretation, and 
as near to the mind and intent of the teſtator as may be, 
and yet ſo withal as his intent may ſtand with the rules 
of law, and not to be repugnant thereunto; it being a rule 
or maxim of law, ud ultima voluntas teftatoris perims 
plenda eft, ſecundum veram intentionem; and' that, ſed lt- 
gum ſervanda fides, ſuprema voluntas guod mandat fierique 
jubet parere neceſſe eftl. In deeds the rules of conſtruction 
is, that the intention muſt be direQted by. the words.z but 
in wills, the words muſt follow the intent of the deviſor: 
and ſuch a conſtruction is to be made of them, as to 
make uſe of all the words, and not of part, and fo as 
they may ſtand together, and have no contrariety in them. 
wy Abr. part 10. Voc, Teſtament, Bridge 105. Standiſh 
'V. dPort. ona 
'That fuch a ſenſe ſhall be made of a deviſe, that it 
may be for the profit of the deviſee, and not to his pre- 
judice. Shep. Abr. 11. þ. 11. Voc. Teft. | 
' That general and doubtful words in a will ſhall. not. 
alter an expreſs deviſe before, nor carry any thing con- 
trary to the apparent intent. 4g. ibid, 


land, are 


That 
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That the clauſes and ſentences of a will ſhall be ſeve- | 


rally tranſpoſed to ſerve the meaning of it. And con- 
fruction ſhall be made of the words to ſatisfy the intent, 
and they ſhall be put in ſuch order as the intent may be 
fulfilled. 4d. tbid, 6 Tab 
. That no ſenſe may be framed upon the words of a will, 
wherein the teſtator's meaning cannot be found, 7a. 
ibid, 

That to give a thing to ſuch a perſon to whom the 
law gives it, is as if it had not been given ; and ſo a deviſe 
of a man's Jand to his heirs is void. Styles, 148, 149. 

That a conſtruction of a will muſt be gathered out of 
the words of the will, and not by any averment, 8Shep, 
Abr. part 11. þ. 11. Voc. Tet. 

T hat though a parol averment ſhall not be admitted to 
explain a will, ſo as to expound it contrary to the im- 
port of the words, yet when the words will bear it, a 
parol averment may be admitted. As, for inſtance, to 
aſcertain a perſon, but in no caſe to alter the eſtate. 1 
Freem. 292. Sleede vi Berrier, 5 Rep, 68, Lord Ghey- 
wey's cale. 

T hat one part of a will ſhall be expounded by another : 
As where a man leaves an eſtate to another and his heirs, 
and afterwards mentions to have given him an eſtate tail, 
Heirs ſhall be taken to mean heirs of the body, and the 
deviſee ſhall take only an eſtate tail. 2 Freem. 267, 
Bamfield v. Popham. | 

From Bur. Rep. 912-924. Hill. 33 Geo. 2, Strong, 
Clerk, v. Teatt, leſſee of Mervyn et ab. | 

This wasa writ of error, brought upon a judgment 
given by the court of King's Bench in 1reland, for the 
plaintift in eje&ment. 

T he ejeEtment was brought for lands in the county of 
Tyrone : And upon the trial, a ſpecial verdict was found, 

The ſpecial verdict firſt ſtates a long pedigree of the 
family of the Aervyns ; and alſo ſeveral deeds, not neceſ- 
fary to be here taken notice of, as no queſtion at all ariſes 
upon them. 

- Then it finds that Audley Mervyn, Eſq. and Henry 
his ſon, on the marriage of the ſaid Henry with Mrs, 
Titchburn, executed deeds of leaſe and releaſe dated the 
21{ and 22d of December 1711 ; and that, in purſuance 
thereof, a fine was levied, and a recovery ſuffered, 
wherevy the manor of Arle/?own in Tyrone, of which the 
premilles in queſtion are part, was ſettled, in ftrift ſet- 
tlement on the ſaid Augley, the father, for life ; then 
on the ſaid Henry his ſon, tor life 3 then on the firſt and 
other ſons of Henry, &c. and the iſſue of that mar- 
riage in common form, with ſeveral terms, powers, 
and proviſoes ; with the reverſion in fee to the ſaid Aud- 
ley, the father, which marriage took effect : But there 
was no iflue of it. | 

That Audley Mervyn had iſſue, beſides the ſaid Henry 
his eldeſt ſon, three other ſons, viz, Audley, Fames, 
and Theophilus; and four daughters, viz. Lucy, who, in 
her father's life-time, married with Wentworth Harman, 
Eleanor, one of the leſfors of the plaintiff, and who after- 
wards married Chriſtopher Irwin, who has been many 
years dead, Anne, one of the leflors of the plaintiff, who 
married Fame Mervin, otherwiſe Richardſon, long fince 
dead, and Fane. | 

And the ſaid Audley the elder, being feiſed as the law 
requires, of the [aid lands and tenements, on the 15th 
of June 1717, duly made and publiſhed his laſt will and 
teſtament, in writing ; whereby, after reciting ** that 
he was deſirous to make the beſt proviſion in his power, 
for the ſupport of his children and the peace and ſettle- 
ment of his family ;” he deviſed as follows; viz. And 
as to the worldly eſtate wherewith it hath pleaſed God to 
bleſs me, I give and bequeath the ſame, in manner fol- 
lowing. I give and bequeath to my dearly beloved wife 
Olivia, to her proper uſe and benefit, all my plate and 
houſhold goods and furniture of what kind ſoever, and 
alſo my coach and horſes and theic harneſſes, and three 
ſaddle-horſes. I alſo conſtitute and appoint my*ſaid dear 
wife ſole executrix of this my laſt will and teſtament; 
and do give and bequeath unto her all the reſt and reſidue 
of my perſonal eſtate, of what kind ſoever. And I do 
hereby mo and require my ſaid executrix, as ſoon as ſhe 
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conveniently can, after my death; to fell all the reſt of 
my horſes and all my ſtock of cattle ; and to apply the 
money ariling by ſuch ſale, and all ſuch debts as are or 
ſhall at the time of my death be due to me; particularly; 
the ſum of 1100/7, due to me by judgment affe&ting the 
eſtate of Richard late earl of Bellamont ; and the ſum of 
1000 /, due to me by my ſon Henry Mervyn ; and a debt 
of 10001. or 12001. due by me by Hugh Mervyn ; and 
alſoall arreays of rents which are or ſhall become due un- 
to me, to the payment and diſcharge of ſuch ſums of mo- 
ney as ſhall be due by me, to any perſon or perſons, at 
the time of my death ; and to the intent that all my debts 
may be honeſtly and truly paid and diſcharged. 

I do hereby give and deviſe to my ſaid dear wife Olivia 
and her heirs, all that and thoſe the town lands and tene- 
ments, Sc. &c, ſpecifying them by their particular 
denominations ; all which lands and tenements are ſituate 
lying and being in the county of Tyrone ; as alſo the town 
and lands of &c, all which laſt mentioned lands are fituate 
lying and being in the barony of Dunleat and county of 
Meath ; and alſo all other the lands tenements and here- 
ditaments in the ſaid counties of Tyrone and Meath or 
either bf then, whereof I am ſeiſed in fee-fimple, or of 
which 'any other perſon is ſeiſed in truſt for me ; together 
with their and every of their appurtenances ; to the uſe 
intent and purpoſe that my ſaid dear wife ſhall take and 
receive out of the ſaid lands, as an addition te her join= 
ture, one annuity or yearly rent-charge of 1007. per 
Annum, during her natural life, to her owti proper uſe 
and benefit: And to this further uſe and purpoſe, that 
my ſaid wife may by ſale of ſuch of the ſaid lands hereby 
to her deviſed, raiſe ſo much money as may be ſufficient 
to pay off and diſcharge ſuch of 'the ſaid debts, as ſhall 
not be paid off and diſcharged out of my perſonal eſtate: 
And as to ſo much part of the ſaid lands and tenements 


vertheleſs to the payment of the ſaid ſum of too /. per 
Annum to my ſaid dear wife during her natural life, viz. 
to the uſe of my ſon Audley Mervyn, for and during his 
natural life; and from and after his death, to the uſe of 
his firſt and every other ſon and ſons ſeverally and ſuc- 
ceflively, arid to the heirs male of their ſeveral and re- 
ſpective bodies ; and for want of ſuch iſſue, to the uſe 
of my ſon Theophilus, for and during his natural life ; 
and from and after his death, to the uſe of his firſt and 
every other fon and ſons ſeverally and ſucceſfively, and 
the heirs male of their ſeveral and reſpeQtive bodies ; and 
for want of ſuch ifſue, to the uſe of my fon Henry, for 
and during his natural life; and from and after his death, 
to the uſe of his firſt and every other ſon and ſons ſeve- 
rally and ſucceſſively, and the heirs male of their ſeveral 
and reſpective bodies, and for want of ſuch iſſue, to the 
uſe of each and every of my daughters and the heirs of 
their ſeveral bodies, as tenants in common, and not as 
Joint tenants; and for want of ſuch iſſue, to Adervyn 
Archdall and Henry Carey, my nephews, and their heirs. 

And it is my further will and intention, and I do 
hereby deviſe, that if it ſhall ſo happen, that my ſons 
Henry and Audley ſhall both of them die without ifſue 
male, in the life-time of my ſon James, whereby the 
eſtate ſettled upon my ſons Henry, upon his marriage, 


that then and in ſuch caſe, my ſaid ſon James ſhall not 
take any intereſt or eſtate in the lands and tenements 
herein before deviſed unto him ; but that the ſame ſhall 
remain and go over to my ſon Theophilus, according to 
ſuch intereſt and eftate as is herein before to him deviſed 
for want of iſſue male of my ſaid ſon Fames. | 

And I will and deviſe that my executrix ſhall have full 
power and authority, by her laſt will and teſtament in 
writing, to charge or incumber all or uy of my lands 
and tenements herein mentioned, with ſuch portions and 
proviſions for all or any of my daughters, as ſhe ſhall 
think reaſonable. | | ne” "3 

And it is my further will and intention, that whoever 
of my ſons ſhall be ſeiſed of an eftate or uſe for life in the 
ſaid lands, ſhall} have power to commit waſte ; as alfo ta 
ſettle a jointure on any woman he ſhall marry, in pro- 
portion ta her fortune; and likewiſe to make leaſes for 


g9R one 


as ſhall remain unſold, to the uſe following, ſubje& ne- - 


ſhall deſcend, come or remain unto my ſaid fon Fames, 
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one two or three lives, or 21 years, at the higheſt rent 
that can be had from a ſolvent tenant. 

And whereas, by the ſettlement made upon the mar- 
riage of my ſon Henry, I have power to charge the eſtate 
ſettled on my ſaid ſon with the ſum of 2500 /. for the 
portion of my younger children; 1 do hereby will and 
diret my executrix, immediately after my death to re- 
ceive the ſaid ſum of 25001. for the uſe of my younger 
children, and to apply the intereſt thereof to their educa- 
tion and maintenance, in ſuch manner as ſheſhall think 
fit, and to diſpoſe of the ſurplus thereof in manner fol- 
lowing, that is to ſay, to my ſon Fames and Theophilus 
and my daughters Eleanor, Anne, and Fane, the ſum ot 
5001, each, at ſuch time as he or ſhe ſhall marry or at- 
tain the age of 21 years, which ſhall firſt happen : 

And in caſe any of my ſaid ſons or daughters ſhall die 
unmarried and before the age of 21 years, 1will that my 
ſaid executrix ſhall divide amongſt the ſurvivors of my 
ſaid ſons James and Theophilus and my ſaid daughters 
Elanor, Anne, and Fane, the ſum of 500/. deſigned for 
_ or her ſo dying, in fuch manner as ſhe ſhall think 

tting, | 

And I alſo will and deviſe, that in caſe my ſeveral 
lands herein mentioned, or any of them, ſhall by virtue of 
this my laſt will remain and come to my ſaid fon Henry, 
that my ſaid executrix ſhall have power artd authority to 
eharge and incumber the ſame with any ſum not ex- 
ceeding the ſum of 5000/7. ſterling, for the uſe and ad- 


vantage of ſuch of my daughters as ſhall be then alive 


and unmarried, as an addition to their portions. 

The jury find that the ſaid Audley the elder, at the 
time of making the ſaid will, and at his death was ſeiſed 
in fee, in poſſeſſion, of the lands deviſed by expreſs deno- 
minations in his ſaid will, as in his ſaid will ; and like- 
wiſe ſeiſed in fee, in poſleſſion, at the ſame time, of the 
lands of Gortmore in the county of Tyrone of about 200 


acres; and that the lands in Tyrone expreſſly diviſed by 


the ſaid will, including the value of Gortmore, were of 
the yearly value of 5007. and that the eſtate ſettled by 
the deed of the 22d of Decenber 171T, was in the year 
1720 or 1721, of the yearly value of 1800/. 

That the ſaid Audley Mervyn died on the 17th of Fune 
1717, ſeiſed as the law requires, of the lands and pre- 
miſſes compriſed in the ſaid ſettlement of the 22d of De- 
cember 1711; of which, the lands and premiſles in queſ- 
tion are part. And upon his the ſaid Audley the elder's 
death, his eldeſt ſon and heir at law, Henry, became 
ſeiſed thereof as the law requires ;z and being fo ſeiſed, 
he the ſaid Henry by leaſe and releaſe of 29th and 3oth of 
September 1729, in conſideration of 15001. paid, granted 
and releaſed the premiſſes in queſtion to Fohn Strong, 
clerk, his heirs and affigns z which ſaid John Strong en- 


tered, and continued the poſſeſſion during his life. On 


the gth of March 1744 Jobn Strong died ſeifed: and on 
his death, Fames Strong, his eldeſt ſon and heir, entered, 
and continued the quiet poſſeſſion till the 11th of Zune 
1756. | 

Olivia Mervyn, who was wife and widow to Audley 
the father, died in the year 1720. 

Fames Mervyn, ſon of Audley the elder, died in 1726, 
unmarried, and without iſſue. | 
Rn Mervyn died in 1725, unmarried and without 
Hue. 

Theephilas Mervyn died in 2736, unmarried and with- 
out iſſue. | 

Lucy Harman died in 1737 ; leaving Weſley Harman, 
one of the lefſors of the plaintiff, her eldeſt ſon and 
heir, | | 

Mary the wife of Henry Mervyn, died in 1735, havin 
never had iſſue by the ſaid Henry. FIC: | 8 
Audley the younger, diedin 1746, unmarried and with- 
out iſſue, . 4 

Henry the eldeſt ſon, there called Henry the younger, 
died on the firſt of February 1747, having never had 
tMue. - 
Mervyn Archdall, in the will mentioned, died in 
1727+ | | 
| —_ Carey, ſurvived him; and died in September 
1739s | 
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Hugh Mervyn, fon of Aud'cy Mervyn, died in 1929 ; 
leaving the ſaid Arthur M:rvyn, one of the lefſors of the 
plaintiff, -his eldeſt ſon and heir. x 

Then the ſpecial verdict finds that the leſſors of the 
plaintiff, before making the leaſes in the declaration men- 
tioned, entered and were fſeiſed, and then made the 
ſeveral demiſes in the declaration, &c, &&c. | 

But whether, upon the whole matter aforeſaid. the. 
defendent Zames Strong be guilty of the treſpaſs, &c, ic 
jurors know not, &c. o&c, 

The court of King's Bench in Treland gave judgment 
for the plaintiff in ejement. | 

The whole eſtate, which depended upon the title {ot 
up by the leflors cf the plaintiff, was of very great value; 
The cauſe had depended a great many years, and had 
been argued a great many times in {reiar:d, | 

The court there held ** That che reveriion in fee of the 
lands comprized in the ſettlement of 1711, pled by the 
will ;” and that the ufes were legal eftiies execiited, ſubs 
ject to a charge for the payment of the teliator's debts, 
if any there were, and to a power in Clivia to ſell for 
that purpoſe ; and were good at law, though deviſed af- 
ter an indefinite payment of ſuch ot the teſtator's debts as 
ſhould not be diſcharged by his perſonal eſtate.” 

This caſe was firſt argued in Michaelmas term laſt, by 
Mr. Perret for the plaintiff in error, and Mr. Winn tor 
the defendant in error ; but more fully a ſecond time, on 
Tueſday laſt, the 29th of Fanuary 1760, by Mr. Know- 
ler for the plaintiff in error, and Mr. Norton for the de- 
fendants in error ; the court having refuſed repeated ap- 

lications to put off the arguments till the next term, 
It was argued very elaborately upon the queſtion ** Whe. 
ther the leſſors of the plaintiff in the ejetment had any 
legal eſftate;” the counſel for the defendants in the 
ejectment inſiſting <* That Olvia took the legal fee ;” 
which deſcended, they ſaid, to Henry the eldeſt ſon and 
heir, and was by him conveyed to the father of the de= 
fendant in ejetment: Or if ſhe did not, *©+* That the 
deviſes thereof after payment of debts generally, were 
executory and too remote.” \ 

This point concluded to a nonſuit at law oply ; and 
to turn the plaintiffs round to try another kind of 
remedy. | $7 

The final merits and queſtion of right depended upon _ 
the conſtruction of the will, 

It was adjourned upon the laſt argument, for want of 
time to go through with it, to the Friday next following, 
on which day Mr, Knowler was beginning to make his 
reply: But Lord Mansfield ſaid, they need not give 
him the trouble of a reply. h 

The queſtions are two; viz. 1ſt Whether the rever- 
ſion be within the deviſe; and if it be, 2dly, Whether 
it is a good deviſe to the leflors of the plaintiff, 

If the firſt be againſt the leffors of the plaintiff, the 
ſecond is immaterial, Upon the firſt we are quite clear, 
that the judgment is wrong: And therefore it is not 
neceſlary to give any opinion upon the other. | 

The points of law having been z2rgued with a great 
deal of ſkill and learning 3 and much has been ſaid upon 
the ſubje& of them, very well werth attention : But as 
the caſe ſtands, it is not neceſſary for us to enter into 
them ; and I give no fort of opinion upon them : How- 
ever, thus much I will mention, for the ſake of thoſe 
who heard the argument; viz. that this caſe is not like 
caſes that had been cited ; and partigularly not like that 
of Bagſhaw v. Spencer, That was not to the truſtees 
and their heirs **to the uſe of them and their heirs” 
as Mr. Norton cited; but to them and their heirs and 
aſligns, ** upon truſt that they and the ſurvivors and 
ſurvivor of them ſhould, out of the rents and profits, or 
by ſale or mortgage, raiſe enough to pay all the teſtator's 
debts, &c. and after thoſe debts, &:c. ſhould be paid, 
then to truſtees for a term of 500 years; then to 
truſtees to the uſe of his nephew Thomas Bagſhaw, as to 
one moiety for life without impeachment of wafte; 
remainders to truſtees, by name, to preſerve contingent 
remainders ; remainder to the heirs of the body of The 
mas, in ſtrict ſettlement; remainder to Benjamin Bay« 
_ for life ; then to truſtees to preſerve contingent re- 


mainders ; 
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| 
tiainders ; ahd after the deceaſe of Benjamin, then to the 
heirs of his body lawfully begotten,” Great debts were 
due from the teſtator: And money was raiſed to pay 
them. 
Thomas Baghaw died without iſſue: And | Benjamin 
entered and ſuppoſed himſelf tenant in tail in poſſeffion ; 
and being fo in poſſeſſion, .the faid Benjamm Bagſhaw 
ſuffered a common recovery ; and then deviſed it to his 
wife. 

A bill was brought by the wife, claiming under the 
recovery, to carry the truſts into execution ; and for a 
conveyance in fee: And there was a decree at the Rolls 
to carry them into execution accordingly.” 

The ligitation was between the remainder man and 
the deviſee of Benjamin : And the queſtion was, © Whe- 
ther Benjamin Bagſhaw was tenant for life, or in tail,” 
and the Maſter of the Rolls took it to be an eſtate tail in 
Benjamin Bagſhaw. The plaintiff claimed under the 
common recovery ſuffered by Benjamin : The defendants 
under the will of Benjamin Aſhton, the original deviſor, 
Neither party doubted of it's being a truſt; the diſpute 
was about the eftate deviſed to Benjamin Bagſhaw ; 
« Whether it was for life, or in tail.” 

But my Lord Chancellor ſtarted a doubt, ** Whether 
the deviſe to Benjamin Bagſhaw was a truſt ; or whether 
it was a uſe executed,” And if it had come out to. have 


been a uſe executed, then the authority in the cale of 


Coulſon v. Coulſon, and the certificate given by this court 
in that caſe, would have ftood in the way; and. he 
would have ſent it back to be conſidered by this court, 
But if it was a truſt, then it fell under different conſi- 
derations, | bY 

There the truſtees and their heirs and the ſurvivor of 
them were dirced to do three things : And what they 
were to do, was of ſuch a nature, that they muſt ne- 
ceſſarily have a deſcendible eſtate in them, to anſwer the 
ends of the truſt, But there aroſe a deciſive dilemma ; 
which put an end to it's being a queſtion. 
claimed under the common recovery. But the teſtator's 
debts were not paid at the time of ſuffering it. It was 
urged on behalf of the plaintiff, « That Benjamin Bag- 

| ſhaw took by executory deviſe after the debts ſhould be 

aid: and that there was no danger of a perpetuity.” 

But it was allowed that there was a legal eſtate in. the 
truſtees, till the debts were paid. 

Now, if the legal eſtate had not taken effeQ in poſ- 
ſeflion in Benjamin Bagſhaw, then there was no gore te- 
nant to the precipe. But if it was an equitable eftate, 
than an equitable tenant to the prazcipe would have done. 
Therefore they were obliged to maintain it to be'a truſt: 

| For if they had inſiſted on the authority of Coulſon v. 
Coulſon, there the common recovery was a bad one. _ 

So that that caſe of Bagſhaw and Spencer was not 
appr to the preſent caſe now before us. 


thought it not improper to ſay thus much, as to the 


caſes that have been cited : But I give no ſort of opinion 
upon the preſent caſe as to this point, It might be worth 
conſidering too, ** Whether this be not a double contin- 
ency ;” viz. © If there ſhould be debts, then, my wife 
to have the eſtate for payment of them: If no debts, 
then, thoſe in remainder to take.” However, here it 
does not appear that there were any debts, 
As to the nice points of law, and the form of the re- 
medy —TIt it not neceſlary to give any opinion, if the 
laintiff has no fundamental right to recover. 
Now, as to the fundamental right of the plaintiff, the 
caſe is ſhortly this: 
His lordſhip then ſummarily ſtated the fats found by 
the ſpecial verdi&, and particularly the ſettlement in De- 
cember 1711; the circumſtances of the family ; the will ; 
and' the general clauſe on which the queſtion ariſes ; And 
then proceeded, to the effe& following. 
The queſtion is, ** Whether by this ſweeping refi- 


\ 


duary cluaſe, the teſtator intended to deviſe the reverſion | 


of the eſtate ſettled on the marriage of his eldeſt fon 

Henry with Mary Titchburn, by the ſettlement of De- 

cember 1711.” | | ENT 

The generality of the expreſſion, ©* And alſo all other 

the lands, tenements and hereditaments in the ſaid coun- 
2 


The plaintiff 


| 
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ties of Tyronit and Meath or either of ther, whetecof ft 
am ſeiſed in fee-fimple, or of which any other perſon is 
ſeiſed in truſt for me ; together with their, and every 
of their appurtenances ;” if unreſtrained and unqualified 
by other words, would carry all the teſtator's eſtate in 
poſleflion, reverſion or remainder, 

But theſe general words may, by other words and ex- 
prefions in the will, be reſtrained to any or either of 
theſe: And it is the ſame thing, whether it be di- 


rectly expreſſed, or clearly and plainly to be colleQed 
from the will. | | ; 


fully ſufficient to ſhew, that the teſtator did not intend 
to deviſe the reverſion of this ſettled eſtate. One in- 
ſtance is, the clauſe © That if Henry and Audley ſhould 
both of them die without iſſue male in the life-time of 
James, then James ſhould not take any intereſt or eſtate 
in the lands and tenements therein before deviſed to 
him ; but that the ſame ſhould remain and go over to 
Theophilus,” | 

Every part of this clauſe is inconſiſtent with any ſup= 
poſition, that he meant to deviſe the reverſion of the 
lands in ſettlement, And there is another clauſe which 
manifeſts the ſame intention : ** That all or any of his 
lands ſhould by virtue of his will remain and come to 
his ſon Henry, that then his executrix ſhould have power 
and authority to charge and incumber the ſame with any 
ſum not exceeding the ſum of 50001.” S$o tiiat he ſup- 
poſed every thing mentioned in, and deviſed by his will 
might come to Henry, But the reverſion of the ſettled 
eſtate after the death of Henry, never could come to 
Henry. From whence it follows, that the teſtator did 
not intend this reverſion to be included in his will. 

And there are powers given by this will, « Which 
ever of his ſons ſhould be ſeiſed of an eſtate or uſe for 
life in the ſaid lands, to commit waſte, to ſettle join- 
tures, and to make leaſes :” Which powers are, in their 
nature, applicable to poſſeſſions, and not to reverfions, and 
are referred, by the expreſs words of the will, viz. ©«* in 
the ſaid lands,” to lands only, as what he meant to de- 
viſe. And they could never take effe@ at all in Henry, 
' who: was one of the ſons; for he had them before, 
and did not want any authority to exerciſe them. 
| If Henry had had no iſſue male by his firſt wife ary 
Titchburn ; and had had ifſue male by a ſecond wife ; 
the ſon by the ſecond wife could never have taken any 
thing ; though he would have been grandſon of the teſta- 
tor, by his eldeſt ſon, and heir of the family ; ſo that the 
heir of the family would have ſtood totally diſinherited; 
And yet the reaſon why Henry and his iſſue were by 
this will poſtponed to the younger brothers, appears 
plainly to be, © becauſe'they were much better provided 
for.” And the teſtator underſtood and ſuppoſed that the 
lands were (o ſettled, that all the iſlue male of Henry 
ſhould have the eſtate in their turns. | 

Suppoſe Henry and Audlzy the younger both dead with- 
out ifſue male ; then James now's upon the conſtruftion 
of the reverſion's paſſing by the will, forfeit every thing z 
not only the lands ſettled, but alfo the lands deviſed ; 
and ſo would not have a farthing 3 but the whole eſtate 
muſt go over, and paſs by him ; for the reverſion of the 
ſettled land being in ſuch caſe fallen in, by the death of 
Henry without iflue of his firſt marriage, the: whole ſet- 
tled eſtate muſt go over to Theophilus under ſuch a con- 
ſtruftion of the will, and by the expreſs words of it, he 
could take no intereſt in any of the reſt, 

If the queſtion had ariſen between the iſſue male of 


cond wife; could it poſſibly be imagined ta have been 
intended by the teſtator, that in ſuch a caſe, Henry's ſons 
by a ſecond wife ſhould be totally diſinherited ? And yet 
they muſt have been ſo, if the reverſion of the ſettled 
eſtate paſſed by this deviſe. 

If Audley had died without ifſue male, whilſt there 
were ſons or male defcendants of Henry by a ſecond 
marriage, in being ; can it be imagined that the teſtator 
ever intended that Fames and his iflue male ſhould take 
the ſettled eftate, in excluſton of the oldeſt branch of the 


family? And yet he would have done fo, after Henry's 
death 


Now here are plain expreſſions in this will, which are | 


Henry, which he might have happened to have by a ſe- 
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death without iſſue of his firſt marriage, if the reverſion 
of it paſſed by the will. 

Or if there had been no iſſue at all of either Henry or: 
Audley ; can it be imagined that he intended to diſinherit 
Fames? | | 

It is plain that the teſtator did not intend to deviſe the 
reverſion of the lands compriſed in the ſettlement made 
upon the marriage of Henry. Probably, he himſelf, or 
the perſon who drew his will, did not imagine that te 
had any intereſt in or power over thoſe ſettled lands. But 

It is plain, at leaſt, that he meant, and had then in con- 
templation, only the lands whereof he was ſeiſed in fee 
in poſſeſſion. | 

He deſcribed ſeveral lands nominatim ; and others, as 
well as he then could : But as he could not be minute and 
particular in ſuch deſcription, it was thought proper to 
add general words, The lands he meant to deviſe, were 

either in the country of Tyrone or of Meath ; but, it being 
then uncertain to him, in which county they lay, he 
ſays, ** in them or either of them :” But ſtill, the whole 
deſcription is local ; and a Jocality 1s tied up to lands : 
'The Gas part of the deviſe ſpecifies them particularly 
by name; and the general ſweeping words are only de- 
ſcriptive of lands ; ** All other the lands tenements and 
hereditaments in the ſaid counties &c,”, If it had been 
intended to have carried eftates, the drawer of the will 
would have added, ** And all his eſtates whereof he or 
any perſon in truſt for him, were ſeiſed in fee, in poſ- 
ſeffion, remainder, or reverſion ;” that is he would have 
thrown in a ſweeping clauſe to carry eſtates in the lands, 
as well as the lands themſelves, 

An annuity is given to O/zvia, payable out of the ſaid 
Jands deviſed : And there are powers given to whichever 
of his ſons ſhould be ſeiſed of an eſtate or uſe for life in 
the ſaid lands, to commit waſte, ſettle jointures, and 
make leaſes; which pqwers, as I before obſerved, are 
applicable to poſſeſſions only. 

But thefe minute and critical obſervations ſerve only 
to weaken the argument: Since there are, in this will, 
ſufficient general words, which expreſſly and clearly 
ſhew, that the teſtator had no intention to include the re- 
verſion of the ſettled eſtate in his will, as much as if he 
had uſed particular words and expreſſions to declare it 
dire&tly and explicitly. | 

In the caſe of Coryton v. Hellier, the teftator omitted 
to add the words © if he ſhall ſo long live,” to the eſtate 
which he gave to his ſon for gg years: And yet the Lord 
Hardwicke conſtrued it, that it, muſt mean not an abſo- 
lute term of 99 years, but an eſtate for 9g years qualified 
by that reſtrition, ** if he ſhould ſo long live 3” becauſe 
it ſo appeared upon the face of the will conſidered in all 
its parts and taken all together, 

But this caſe is ſtronger; becauſe it appears clearly 
upon the very words of the whole will taken together, 
that there can be no doubt of the teſtator's intention 
«© That the reverſion of the ſettled eſtate ſhould not be 
included in it ; but only the lands which he had in poſ- 
ſeſſion.” And this makes an end of the queſtion, upon 
the fundamental merits of the caſe. ; 

Mr. Juſtice Deniſon, having been abſent during the 
argument, declined giving any opinion ; but ſeemed ſa- 
tisfied with what Lord Afansfield had ſaid. | 

Mr. Juſtice Fo/ter ſaid he had made ſome obſervations 
upon the will ; but Lord Mansfield had gone through it 
ſo fully, that he needed only to declare his intire concur- 
rence in the ſame opinion. 

Mr. Juſtice 7/:ilmet alſo entirely concurred ; and won- 
dered how any one could entertain any doubt about it, it 
being as clear, he ſaid, upon the whole tenor and com- 
plexion of the will, as the ſtrongeſt expreſs negative 
clauſe could have made it. Per Cur. Judgment re- 

verſed, 

A writ of error was brought in the houſe of Lords : 
And their Lordſhips confined the counſel, to ſpeak to 
the conſtruting of the will, firſt. After hearing that 
queſtion argued, their Lordſhips aſked the opinion of the 
Judges; who were all unanimous © That the reverſion 
was not intended to paſs ;” And thereupon, their Lord- 


( 
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ſhips, on the 9th of May 1760, unanimouſly affirmed 
the judgment of the reverſal, 

As neither the court of King's Bench, nor the Houſe 
of Lords took into conſideration the points of law, upon 
which the leſfors of the plaintiff © having or not having 
a good legal eſtate*! depended, it would have been to no 
purpoſe to report the reaſonings uſed at the bar, upon 
thoſe points, | 

Note, By the court's having refuſed to adjourn the 
argument of this verdict, the final judgment of the 
Houſe of Lords was obtained ſo ſoon: And a cauſe 
which held a great many years in /reland, went through 
the court of King's Bench and the Houſe of Lords here, 
within the ſpace of about fix months. 

From Bur. Rep. 110 1113. Mich. 1 Geo, 3, Dor, 
ex dimiſſ, Long, v. Laming. 

This was a ſpecial caſe which aroſe upon an eje&tment 
brought upon gavel-kind lands in Kent, tried before Lord 
Mansfield at Nift prius, | 

"The ejeAment was brought by the heir at law of one 
Martin Long, for an undivided fourth part of one meſ- 
ſuage, &c. in the pariſh of St. John Bapti/?, in the iſte 
of Thanet in Kent. | 


Special caſe flated for the opinion of the court, 


Martin Long, being ſeiſed in fee, &c. made his will, 
&c. and thereby deviſed thus—* TI give and deviſe one 
equal undivided fourth part, &c. unto my nephew Mar- 
tin Read, and to the heirs of his body lawfully to be be- 
gotten, as well females as males, and to their heirs and 
aſſigns ſor ever, to be divided equally, ſhare and ſhare 
alike, as tenants in common, and not as joint tenants. 
Alſo I give and deviſe one other equal undivided fourth 
part, &c. unto my niece in law Grace Read, widow of 
my late nephew Edward Read deceaſed, and to the heirs 
of her body lawfully begotten, as well males as females, 
and to their heirs and aſligns for ever, to be divided 
equally ſhare and ſhare alike, as tenants in common, and 
not as joint tenants. Alſo I give and deviſe one other 
equal undivided fourth part, &c, unto my niece Anne 
now wife of J/illiam Corniſh, and the heirs of her body 
lawfully begotten, or to be begotten, as well females as 
males, and to their heirs and affigns for ever, to be di- 
vided equally, ſhare and ſhare alike, as tenants in com- 
mon, and not as joint tenants. Alſo I give and deviſe 
one other equal undivided fourth part, &c. unto my niece 
Sarah, now wife of $. Hooper; and to the heirs males 
and females of her body lawfully begotten, or to be be- 
gotten, to be divided as before, and to their heirs and 
aſſigns for ever.” | 

There were likewiſe in the will, other deviſes of other 
eſtates; viz. «I give and deviſe unto my nephew F. 
Tickner, his heirs and affigns for ever, all that, &c, &c.” 
« I give and deviſe my farm, &c. unto my liſter Ca. 
therine, Wife of William Abbot, and to her aflign, for and 
during the term of her natural life ; and from and' after 
her deceaſe, I give the fame to my nephew her ſon }/l- 
liam Abbot, and the heirs of his body lawfully begotten 
for ever : and for want of ſuch iſſue, I give and deviſe 
the ſame to the right heirs of me, for ever. 

« And as concerning my meſſuages, &c. I give and 
deviſe the ſame to Elizabeth Ling, her heirs and aſſigns 
for ever.” 

« And as concerning &{:, I give and deviſe the ſame to 
my ſiſter Sarah Tailor and her afſigns, during her natural 
life, provided ſhe keep the ſame in repair: And from 
and after her deceaſe, I give the ſame to my filter Elz. 
Long, her heirs and affigns for ever.” = 

« AlfoI give and bequeath to my niece Sarah, now 
wife of William Long, and to the heirs of her body, the 
ſum of 150/. of like money to be divided between them 

ually,” 

The teſtator lived two years after making this will : 
He died in May 1751. | 

At the time of making the ſaid will, the teſtator's ſaid 
niece Anne Corniſh, wife of Thomas Corniſh, had twa 

daughters 
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daughters (by der ſaid huſband) then living ;, viz. Eliza- | 


beth and Anne. TY OT Ws 

Anne Corniſh, the teſtator's niece, died. after the time of 
making the will ; but in the life-time of the teſtator : 
And two daughters, Elizabeth and Anne, ſurvived both 
their ſaid mother and alſo the teſtator Martin Leng: 

"The whole premiſſes are gayel-kind, _ 

"The queſtion ſubmitted to the court is, ** Whether by 
the death of Aine Corniſh (the mother) in the life-time of 
the teſtator, the deviſee, as to her own part, was void or 
lapfed: Or whether the ſaid one fourth part, deviſed as 
above, or any, or what part thereof, on. the teſtator's 
death, deſcended to the leſſor of the plaintiff, as heir at 
Jaw to the teſtator,—— 

Lord Mansfield —The words are To my niece 4. 
C. and to the heirs of her body lawfully begotten, or to 
be begotten, as well females as males, and to their heirs 
and aflizns for ever; to be divided equally, ſhare and 
ſhare alike, as tenants in common, and not as joint-te- 
100007”: -5,-.: 

"The queſtion is, ©* Whether ir be contrary to the 
rules of law, to underſtand, in this caſe, heirs of the 
body of A. C. as a deſcription of children : For that 
ſuch was the intention of the teſtator, there can be little 
doubt. | Rim 

Tt is to be lamented, that queſtions of this kind have 
occaſioned ſo much litigation and expence, The beſt 
way to ſettle them is, to reduce the matter, if poſlible, 
to ſom* certain rules. 

It is clear, that where an eſtate is given to the an- 
ceftor © and his heirs” (either general or ſpecial) the term 
denotes the quantity of the eftate which the anceſtor 
takes, viz. either fee-ſimple, or fee-tail. 

It is clear. too, that a perſon to take as a purchaſer, 
may be deſcribed from every courſe of deſcent ; as heir 
at law, heir in Borough Engliſh, heir or heir male of the 
body. 

Nw ancient maxim of law, although the eſtate be 
limited to the anceſtor, expreſſly «© for life, and after 
his death'to his heirs, (general or ſpecial,) the Heir ſhall 
take by deſcent, and the fee ſhall veſt in the anceſtor. 

This maxim was origina'ly introduced in favour of the 
Lotd, to prevent his being deprived of the fruits of the 
tenure; and likewiſe for the ſake of ſpecialty-creditors, 

The anceitor, had the limitation been conſtrued a con- 
tinzent remainder, might have deſtroyed it for his own 
benefit, If he did not deſtroy it, the Lord would have 
Ioſt the fruits of the tenure, and the ſpecialty-creditors, 
their debts. Therefore the law ſaid, + Be the inten- 
tion as it may, where an eſtate is given to the anceſtor 
and his heirs, the fee ſhall veſt in him.” 

The reaſon of this maxim has long ceaſed ; becauſe 
tenures are now aboliſhed, and contingent remainders 
may de preſerved from being defeated before they come 
in 2: Yet, having become a rule of property, it is 
adhered to in all caſes literally within it, although the 
reaſon has ceaſed,, But where there are circumſtances 

Which take the caſe out of the letter of this rule, it is de- 
parted from, in favour of intention z becauſe the reaſon 
of the rule has ceaſed. 

In the caſe of King v. Melling (1 Vent. 231.) A caſe 
was cited by Lord Ch. ]J. Halz, where a man deviſed 
<« 'to his eldeſt ſon for life, & non aliter; and after his 
deceaſe, to the ſons of his body.” It was holden to be 
but an eftate for life, by reaſon of the words <* & non 
eliter,” Yet the ** non alter” was implied, if it had 
not been expreſſed ; but it ſhewed the clear intention of 

| the teſkator; and the conſtruction was, made fo as to ef- 


fetuate that intention. ITT 
| And. in, 2 later: caſe of Backhouſe. v. Wells,  M. and H. 
12 4n. where the deviſe was << to /. Þ, for his life on- 
ly, without impeachment of waſte; and from and after 
his death, then to the iſlue male of his body lawfully to be 
begotten ; with remainder to the heirs males of the body 
of that iſſue ;” the whole court were of opinion, that 
e deviſee was, by that deviſe made tenant for Jife, with 
| retnaJnder to hs Mae in. tail. : They held, that the words 
«© for life only,”; clearly and expreſſly ſhewed the inten- 
tion of 1 "agg ; and thereby touk the caſe out of the 
| Vo L, o 


| gal eſtate, 
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general rule, and turned the words, commonly uſed as 
words of limitation, into words of purchaſe. . 
| Indeed ſuch conſtruQtion as this cannot be made, but 
in caſes where. it is agreeable to the clear intention of the 
teſtator, that this ſhould. be the conſtcuQion, For thaugh- 
the deviſe be ** for life only,” yet if the intention of the, 
teſtator ſhould appear; upon the whole will taken- to- 
gether, to; be manifeſtly otherwiſe z it ſhall, in: ſuch caſe, 
be conſtrued an eſtate-tail ; as in the caſe of Robinſon v. 
Robinſon, A. 1756, 30 Geo. 2. B. R. 

In the caſe of Lifle v. Gray, Sir Tho. Pones 114. 2 
Lev. 223. Pallex. 582. Raym. 278, 302, 315.) whith 
was upon a deed, the words ** heirs male of the body,”- 
were, by the neceſlary conſtruQion ariſing from the con- 
text, turned into words of purchaſe; , | | 

In the caſe of A/lg-9d v. Withers, (in Chan. on 4 Fey; 
1735,) Where one 1ſaac Aligoad had by deed conveyed his 


to truſtees and their executors, upon truſt that they, 
ſhould apply the rents and the benefit of redemption, ta; 
the plaintiff Zannah Hithers for life ; and after her death 
to the heirs of the body of the ſaid Hannah Withers and: 
Iſaac Allgood (ſince deceaſed) and of Hannah Glaſs and. 
Mary Aligeed, their heirs, executors and affigns, during 
the continuance of the eſtate in the premiſles; the queſ-- 
tion was, Whether Hannah F/ithers took for life, or in 


life z and that the heirs took as purghaſers;” | 

In the caſe of Bagſhaw v. Spencer, all the caſes upon. 
that ſubject were ranſacked and thoroughly conſidered : 
And Lord Hardwicke held, + "That heirs of the body, 
(after an eſtate for lifg to the father) ſhould be conſtrued 
words of purchaſe.” ; 

To take off the authotity'of decifions in Charicery, it 
was contended at the bar, ** That as to this point, there- 
was a diſtinction between a truſt and a legal eſtate ; and. 
that even in Chancery, there was a diſtintion upon this- 
point, between what they call a truſt executed, and a. 
truſt executory,” | | | | | | 

It is true, theſe diſtinQions are to be met with, -and. 
have often been mentioned : But there does not ſeem ta 
be much ſolidity in either, | | 


a conveyance. And the parties have a right to apply ta: 
a court of equity for ſuch a conveyance, | 

In Bagſhaw and Spencer, the truſt was executed in the 
ſenſe of the diſtinction, and as contraſted with a truſt 
eXecutory, - | 4 3531.7 

There ſeems to be as little ground, in refſpe& of this 
point, for the other diftintion between a truſt-and a le= 

A court of equity is as much bound by poſitive rules 
and general maxims concerning pr perty (though the 
reaſon 'of them may now have ceaſed) as a court of 
law is. Ba. 08.3) , 

Whatever is ſufficient, upon deviſe, to make an ex» 
ception out of the rule, holds in the caſe of a legal eſtate, 
as well as in the cafe of a truſt, If the intention of the 
teſtator be contrary to the rules of law, it can no more 
take place in a court of equity, than in a court of law : 
If the intention be illegal, it is equally void in both, A: 
court of equity cannot-ſupport an intention in the tefta« 
tor, to create a perpetuity, or to limit a fee upon a fee, 
:r to make a chattel deſcend to heirs, or land to execu-' 
tors, On the other hand, if the intention be not cons. 
trary to law, a court of common law is. as much bound 
to. confirue and effeftuate the will according to that in» 
tention af the teſtator, as a court of equity can be. - Up- 
on the very point now in: queſtion, . the determinations 
'have heem zgreegble tothis reaſoning. ':' Therefore where 
the-truſt of areal eſtate was deviſed 4* to F. for life, and 
after his death to the heirs of his body,” Lord Hardwicke 
decreed a conveyance to A, in tail z althougl the eftate 
deviſed to A. expreſſly *« for life,” left no room to doubr 
of the teſtator's intention : But'the rule of Jaw ſaid, 
the heir of the body ſhould take: by deſcent, and not by 
purchaſe;z” and: he thought, 'the rule bound! a- truſt, as 
well as a legal eſtate. Garth ayainſt Baldwin, in Chan. 


18 Zuly, 1735. 
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freehold land to truſtees and their heirs, and his leaſehold; 


tail : And Lord Talbat held © that ſhe took an eſtate for. - 


Ail truſts are executory ; They are to be executed by. 
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Where there are circumſtances which take a caſe ont 
&f the rule; the exception holds upon a legal cftate, as 
much as upon a truſt; 

- 'The caſe of Liſle v. Gray was a legal eſtate, upon a 
deed ; and the judgment was affirmed (though, by miſ- 
take, it is ſaid in Sir Thomas Jones to have been re- 
verſed:) ; , | 

' Sir Foſeph FekylPs decree in Papillon and Payee; was 
upon a legal eſtate ; and Lord King, after confidering, 
did not differ from him ; but reverſed the decree, ex- 
preſſly upon a new point, upon the diſcovery of articles 
in 1697. 

: dh of the other caſes I have mentioned, were like- 
wiſe upon legal eſtates. | 

It is true, Lord Hardwicke, in Bagſhaw and Spencer, 


Jaid hold of this diſtinRion, to avoid expreſſly over-ruling | 


the certificate in Coulſon and Coulſon. But he certainly 
did not agree in opinion with that certificate. +In ſpeak- 
ing of it, when he delivered his judgment in Bagſhaw and 
Spencer, he expreſſed himſelf thus — © If that caſe be 
law ;” and one of the laſt things he did in the court of 
Chancery was, to ſend a like caſe to this court for their 
opinion ; and he told me, © he did it, to have Cou/ſon 
and Coulſon reconſidered.” Es: 

It appears therefore from all that I have been faying, 
that there is no ſuch fixed invariable rule as has been 
ſuppoſed, ** That words of limitation ſhall never in any 
caſe be conſtrued as words of purchaſe,” 

And the preſent caſe is the trongeſt that I can form 
any imagination of, to juſtify a conſtruQion, © "That the 
heirs of the body of Anne Corni/h ſhall here take as pur- 
chaſers.” The deviſe cannot take effect at all, but muſt 
be abſolutely void, unleſs the heirs of her body take as 
purchaſers, | ; 

It muſt be obſerved, that the lands deviſed by this wil] 
are gavel-kind ; the teſtator had nephews and nieces, 
and great nephews and great nieces ; and he provides for 
them, by four diſtin clauſes in his will according to the 
four diſtin ſtocks. 

It is agreed, that where words of limitation are grafted 
upon the word *©* heir” in the ſingular number, ſuch 
heir ſhall take by purchaſe, This is ſettled in Archers 
eaſe, (1 Co. Rep. 66.) and was admitted in the caſe of 
Dubber, on the demiſe of Trollope v. Trollope, P. 8 Geo. 
2. B. R. (though that caſe was diſtinguiſhed from Archer*s 
caſe, by having no words of limitation ſuperadded to the 
words ©* firſt heir male,”) The diſtintion is, that 
where it appears to be the intention of the teſtator, that 
there ſhould be a ſucceſſion in tail, it would totally de- 
feat that intention, if all were to veſt in the firſt ſon, 
But where it does not appear that the teſtator intended 
a ſucceſſion in tail, there indeed the uſing the word 
« heir ” in the ſingular number, may be a circumſtance 


of greater weight, 


Now the term ©* heirs,” (in the plural,) in the caſe 
of gavel-kind lands, anſwers to the term © heir” (in 
the ſingular) in the common cafe of lands which are not 
gavel-kind; for the word ©* heir” (in the ſingular) 
would not ſerve for gavel-kind lands; but muſt be 


< heirs” (in the plural.) 


Therefore all the arguments and reaſonings that are 
applicable to the word © heir” (in.the ſingular) in the 
common caſe of lands not being gavel-kind, hold with 
equal ſtrength and propriety, when applied to the 
Plural termination © heirs,” when the Jands are gavel- 
kind, 

And it is manifeſt that the teſtator does not here mean, 
that this one fourth ſhould go in a courſe of deſcent in 
gavel-kind ; for he gives it to the heirs of her body, as 
well females as males; and mentions females, not only 
expreſſly and particularly, but even prior to males. 
Therefore they cannot take otherwiſe than as purchaſers. 
Tt would be a void deviſe, if the words were to be con- 
firued as words of limitation, For he breaks the gavel- 
kind deſcent, by giving it to females as well as males, 
It cannot deſcend to females as well as males, by the 
rules of gavel-kind. And yet he ſeems to lay the ſame 
Kreſs upon the word *©* females.” He adds likewiſe, © and 
to their heirs and aſſigns for ever, to be divided equally 
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ſhare and ſhare alike ;” nay, he goes further = Ag 
tenants in common, and not as joint-tenants.” But this 
could not be, if they were to take in the courſe of ga= 
vel-kind deſcent; tor in ſuch caſe, they muſt take as 
" Fbe teftator's diſpdlition of one of 

t he teſtator's diſpoſition of one of the proportions of 
his eſtate ſhews his intention as to the reſt. | ao = 
deyiſe of the one fourth to the widow of his deceaſed 
nephew Edward Read, and to the heirs of her body, &c. 
which can receive no other conſtruction, but that theſe 
heirs of the body muſt take as purchaſers. For though 
this nephew was dead, yet he uſes the very ſame words 
in this deviſe as in the reſt :. But he could not mean that 
his nephew's widow ſhould take an eſtate-tail in that 
\ whole one fourth, or a joint-fee with her children in an 
part of it, Therefore the neceſſary conſtruction of that 
deviſe is a ſtrong argument of his intention and meaning 
as to the reſt, | | | 

As to Anne Cornifh's taking a fee jointly with her two 
daughters, in thirds, as tenants in common; there can 
be no gromen for ſuch a conſtruction. For it is clearl 
the teſtator's intention, that the heirs of Anne Cornifh's 
body ſhould not take til] after her death: And as the 
deviſe to her has no words of limitation added to it, it is 
of courſe added to her for her life; and what ſhe would 
have taken, if ſhe had ſurvived the teſtator, would have 
been an eſtate for life. 

Upon the whole, as no man can doubt of this tefta- 
tor's intention; and as this is the only method of ef- 
feCtuating it; and as there is no rule of law that pre- 
vents heirs taking as purchaſets, where the intention of 
the teftator requires that they ſhould do ſo; I am of 
opinion that judgment ought to be given for the defen- 
dant, | | 

Mr. Juſtice Denniſon concurred with his Lordſhip in 
opinion, ** "That courts of law (as well as courts of 
equity) will always conſtrue wills agreeable to the inten< 
tion of the teſtator, if ſuch intention be not contrary to, 
and inconſiſtent with, the rules of law .” And he ſhewed 
that the intention of the teſtator, in the preſent caſe, 
| muſt have been, *©* "That the heirs of the body of his 

niece Anne Corniſh ſhould take as purchaſers ; ” making 

the like obſervations as his Lordſhip had done, upon the 
lands being gavel-kind, and their being deviſed to heirs 
female as well as male, | 

And he held, that it was not diſagreeable to, or incon- 
ſiſtent with, the rules of law, that © heirs of the body” 
ſhould, in ſome caſes, be conſtrued as de/ignatio perſone : 
(a poſition not to be diſputed, at this time, after ſo ma- 
ny concurring reſolutions.) And this caſe now before 
the court is one of the caſes where they muſt be ſo con- 
ſtrued. Therefore the heirs of the body of 4. C. muſt 
here take by purchaſe: they can take no other way. 

And there is no foundation for ſuppoſing that Anne 
Corniſh, if ſhe had furvived her uncle, could have taken 
any effect jointly with her daughters, as tenants in com- 
mon. Mr. Juſtice Fefter was abſent. * * 

Mr. Juſtice //7hnot premiſed, that the court were ob- 
liged to the gentlemen who had argued this caſe at the 
bar, for declining to go into that long ſtring of caſes 
uſually cited upon this ſubje&t, For the principle that. 
muft govern all caſes of this kind, is the intention of the 
teſtator, provided it be not inconſiſtent with the rules of 
law. And all cafes which depend upon the intention of 
the teſtator (which is the pole-ſtar for the direion of 
deviſes) are beſt determined upon comparing all the parts 
of the deviſe itſelf, without looking into a multitude of 
other caſes : For each ſtands pretty much upen its own. 
circumſtances; and one is no rule for another, or very. 
ſeldom at leaſt, Wea ob | | 
. Here the teſtator intended, beyond all doubt, that the 
children of his nephews and nieces ſhould take the in- 
heritance in fee-ſimple, both males and females, per 
Capita, as tenants in common, And this is a legal in- 
tention, | EE ES: 

But this intention cannot take effe& by giving an eftate. 
in tail or in fee to the firſt taker: for the intention of 
the teſtator muſt be ſubſervient to the law ; and not the 
law to the intention of the teſtator. Now a teſtator, 
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be his intention what it will, cannot make an eſtate de- | 
ſcend to males and females all together, nor gavel-kind 
lands to deſcend to them as tenants in common. The 
teſtator's intention cannot, therefore, take place by giv- 
ins Anne Corniſh an eſtate tail. | | 
ell then ! What is to be done? Why (as my Lord 

Cake ſays) you are to mould the barbarous words atid 
expreſſions of the teſtator, ſo as to effeQuate his inten- 
tion; if you can do ſo, without going contrary to the 
rules of law: But you cantiot do this contrary to the 
rules of law. h | CEE Be bh 

"The queſtion therefore, in the preſent caſe, comes to. 
this; © Whether it be abſolutely neceſſary, that the 
' words heirs, or heirs male, or heirs of the body, muſt 
be, in all caſes, and under all circumſtances, words of 
limitation.” | | 

Now it is certaiin, that in ſome caſes, and under ſome 
circumſtances, they may be conſtrued words of puxchaſle; 
either upon a will, or upon a deed, The caſe of Life 
v. Gray was upon a deed. And there is a caſe in Palmer., 

59. Walker v. Snowe. which was likewiſe upon a deed : 
Views Egerton conveyed lands by fine, to the uſe of 


himſelf for life, remainder to his firſt ſon and the heirs | 
male of his body begotten, &c. and ſo to his ſix ſons ; | 
remainder to the right heir male of the ſaid Edward|! 
Egerten to be begotten after the ſaid ſixth ſon,. and of his | 


heirs male. This was holden a contingent eftate, and 


not an eſtate-tail in Edward Egerton; becauſe it was | 


limited to particular perſons.” They are hot to be con- 
| irued as words of limitation, either upon a will, or upon 
a deed, where the manifeſt intention of the teſtator,or 
of the- parties is declared to be, or clearly appears to be, | 
<« that they ſhall not be ſo conſtrued.” . © i 
Now it is plain, in the preſent caſe, that the teſtator 
did not mean to uſe the words © hcirs of the body,” as 
words of limitation : It is as clear as if he had expreſſly 
ſaid, © I do not intend theſe words in that ſenſe.” 


And as to Anne Corniſt's taking an equal ſhare in fee- 
| <* and behoof of the heirs of the body of the ſaid Ben- 


ſimple in common with her daughters, — That conſtruc- 
tion can never hold : For it is moſt certain, that the teſ- 
tator did not intend the diviſion into equal ſhares to be 
made till after Anne Corniſh's death. 

' This. ſame conſtruRtion is further confirmed by the 
clauſe which deviſes one fourth to his niece-in-law Grace 
Read, + the widow of his deceaſed nephew, and to the 
heirs of her body, in the ſame form of expreſſion, For 
it can never be imagined, that it was his intention to 
give her (who was only the widow of his nephew) an 
equal ſhare of the fee-ſimple and inheritance with his na- 
tural relations. Per Cur. Unanimouſly, judgment for 
the defendant. le Wo Oval 


The following is Lord Hardwicke's argument in the fa- 
mous caſe of Bagſhaw and Spencer, ſo often mentioned in 
the two preceding caſes. 12: Af) 3:1 FA 


Catherine Bagſhaw by bill of Revivor, = - - Plaintiff, 
IWilliam Spencer, Cavendiſh Neville, Elg; | 
William Wrightſon, Thomas Charlefworth, | | 
' Rachel Fitzherbert, Fohn Spencer, and þDefendants, 
' Benjamin and William Spencer, infant 


% 


ſons of William Spencer, = = = «- = = 
Benjamin Aſhton, by will dated the 7th of Sept. 1725, 
deviſed all his manors and lands to Edward Downes, Ed- 
ward Downes the ſon, William Spencer, Baptift Pratt, 
and Robert Charleſworth, their heirs and aſfigns ; in truſt, 
that they and their heirs ſhould, in the firſt place, le! 
and raiſe by, with, and out of the ſaid premiſſes by the 
rents, iſſues and profits, or by ſale or by mortgage there- 


of, or ſo much thereof as ſhould be neceſlary for the pay-| | 


ment of his juſt debts and funeral expences,” and'pay the 
ſame and intereſt to the time of payment. And after 
payment thereof, then he gave and deviſed the faid pre-. 
niifles unto Edward Downes, 'Edward Downes the' ſon, 
and Robert Charleſworth, and the ſurvivors of them, and 
the executors and adminiſtrators of ſuch ſurvivor for the 
torm- of 50d years, Without impeachment of ' waſte, on 


and for want of ſuch iſſue, then 


WIE | 

truſt as after mentioned ; nd then the will goes on iti 
theſe words : © And from and after the A dale of 
«© the ſaid eſtate for years, then I'give and deviſe all my 
* ſaid manors, Jarids and hereditaments unto the ſaid 
* Edward Downes, Edward Downes the fon, William 
c Spencer, Baptiſt Trott, and Robert Charlefworth, their 
heirs and afligns; my mind being, that the ſaid truſ- 
tees ſhall be and ſtand ſeiſed of the ſaid premiſles in 
truſt to the ſeveral uſes, behoofs, intents and purpoſes 
after declared, (that is to ſay,) - 
* As for and concerning one moiety or half part of 
ſaid manors and land, I give and deviſe the ſame to the 
uſe and behoof of my nephew Thomas Bagſhaw, ſon 
and heir of my ſiſter Alicia Maria deceaſed, for and 
during the term of his natural life, without impeach« 
ment of waſte ; and from and after the determination 
of that eſtate, to the ſaid Edward Downes, Edward 
Downes the ſon, William Spencer, Baptiſt Pratt, and 
Robert Charlefworth, and their heirs, for and during the 
life of the ſaid Themas Bagſhaw ; to the intent and 
purpoſe to preſerve and ſupport the contingent uſes and 
remainders berein after limited ; but to permit the ſaid 
Thomas Bagſhaw to receive the rents and-profits for his 
natural life ; and after his deceaſe, then to the uſe and 

| behoof of the heirs of the body of the ſaid Thomas the 
' nephew lawfully begotten ; and for want of ſuch iſſue, 
to my nephew Benjamin Bagſhaw for and during the 
term of his natural life without impeachment of waſte z 
and from and after the determination of that eſtate, TI 
give and deviſe the ſame unto the ſaid Edward Downes, 
Edward Downes the ſon, William Spencer, Baptiſt Tratt, 
and Robert Charlefworth, and their heirs, for and = 
ring the life of the ſaid Benjamin Bagſhaw; to the in- 
tent and purpoſe to preſerve and ſupport the contingent 
uſes and remainders herein after limited ; but to permit 
and ſuffer the ſaid Benjamin to receive the rents and 
groſbe thereof for-and during the term of his natural 
ife; and from and after his deceaſe, then to the uſe 
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& /4min lawfully. begotten ;- and in defaul 
_ y wis la wa g ; n default of ſuch iſſue, 
Then follow the like deviſes to Charles and Ro 
Bagſhaw for life ſucceſſively, with remainder to a 
to preſerve contingent remainders, and then to the heirs 
of their bodies, with the reverſion in fee to the teſtator's 
right heirs. . And as for and concerning the other moiety 
of his ſaid Jands atid manors, he gave and deviſed the 
ſame to the ufe and behoof of his ſiſter Chriſtiana Spencer 
wife of }/liam Spencer, for and during her life, without 
impeachment of waſte, with like remainder to the truſtees 
to preſerve the contingent uſes and remainders therein 
after limited ; and after her deceaſe, then to the uſe and 
behoof of his nephew Fohn Spencer for and during his life, 
without impeachment of waſte, with like remainders to 
the ſaid truſtees, to preſerve the contingent remainders 


| therein after limited ; and from and after his deceaſe, then 


to the uſe and behoof of the heirs of the body of the ſaid 
John Spencer lawfully begotten ; and; in default of ſuch 
ifſlue, then there follow the-like deviſes to Benjamin and 
William Spencer for life ſucceſſively, with .remainders to 

the truſtees to preſerve the contingent remaindets, and _ 


'| then to the heirs of their bodies, and afterwards to the 


uſe and behoof of the firſt and every other fon and ſons. 
on the body of. the ſaid Chriſtiana Spencer lawfully begot-' 
ten, of to be begotten, always, preferring every ſuch ſon 
and ſons, and the Heirs of their bodies relpettively, as 
they ſhall be' in ſeniority of age, and priority of birth ; 
ſuc] nen to the heirs of the body | 
of the ſaid Chri/tiana lawfully begotten ;' and for want of 
ſuch iſſue, "then to his own right heirs.” HA 
The teſtator declares the truſt of the before-mentioned 
term of 500 years, to-be'for the raiſing *and payment of 
200 ]. per annum to. Chriſtiana Spencer for gfe, * for (her - 
ſeparate uſe, and likewiſe"t6'pay alt his iff and, legacies 
after bequeathed ;” and then he bedlvarif ſeveral. pecu-. 
niary legacies to his nephews and truſtees, as well as to 
ſome other perſons, PE POET 
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And then he gives and bequeaths all his goods, chat- 
tels, and perſonal eſtate, to ve and come in aid of his 
real eftate, and to be by his executors applied, in the 
firſt place, towards paying his debts, funeral expences, 
and legacies. | 

After the death of the teftator, Thomas Bagſhaw, the 
firſt deviſee of the' moiety in queſtion, died without ifſue 
in January 1730. And thereupon Benjamin Bagſbaw, 
the fecond deviſee, brought his bill againſt the truſtees, 
to have a performance of the truſts of the will ; that the 
perſonal eſtate may be applied as far as it will go in exo- 
neration of the real eſtate; and that ſuch part of the 
real eſtate may be ſet apart and ſold, as would be ſufi- 
cient to pay the reſidue of the debts. | 

This cauſe being at iſſue, a decree was made at the 
Rolls 21 November 1732, that the proper accounts ſhould 


be taken, and ſo much of the ſaid teſtator's real eſtate as, | 


together with the rents and profits received, ſhould be 
neceſlary to pay his debts and legacies, and the arrears 
* of the annuity, or the whole of the ſaid truſt eſtate, 7» 
_ the maſter ſhould find the ſame was for the advantage of 


the parties intereſted therein, fhould be joid, and the debts, | 


legacies, and arrears of the faid annuity, be paid out of 
the money arffing by ſuch ſale: And in caſe no more of 
the ſaid truſt eſtate ſhould be fold, than would raiſe the 
fame, then a commiſſion of partition was direfted to if- 
ſue to divide the remainder of the ſaid truſt eſtate into 
moieties. But in caſe the whole truſt eſtate ſhould be 
fold, then the furplus money remaining after the truſt 
performed, ſhould be reinveſted in the purchaſe of lands, 
And the court reſerved the conſideration how the re- 
mainder of the truſt eſtate, in caſe only part thereof 
- ſhould be fold, or in cafe the whole ſhould be ſold, how 
the lands to be purchaſed with ſuch overplus ſurplus mo- 
ney ſhould be limited till after the commiſſion ſhould be 
executed and returned, or until ſuch new purchaſe ſhould 
be made as aforeſaid. TR 

In Mithaelmas term 1732 (the ſame term with this 
decree) Benjamin Bagſhaw ſuffered a commun recovery of 
His moiety of the eſtate, 

* May 26th 1737, The maſter made his report upon 
the account, and certified, "That it was for the benefit of 


the parties intereſted, that all the teſtato:'s truſt eſtate, | 


ſubjet to the ſaid annuity, ſhould be fold for ſatisfying 
the ſeveral incumbrances mentioned, "This report was 
confirmed by the court. | | we 

5th Fan. 1737, Benjamin Bagſhaw made his will, and 
deviſed this moiety to his wife Catherine Bagſhaw in fee, 
and made her executrix, | 

In Far. 1738, Benjamin Bagſhaw died, Catherine 
Bagſhaw, his deviſee and executrix, brought a ſuppte- 
mental bill in nature of a bill of revivor, to have the for- 


mer decree carried into execution, and to have the bene- 


fit of that moiety of the truſt eſtate which Benjamin Bog- 
ſhaw was intitled unto. Lora | 
27th Fune 1743, The cauſe was heard at the Rolls on 
this ſupplemental bill, when the court made this decree. 
His honour declared, that Benjamin Bagſhaw took an 
eftate-tail by the will 'of Benjamin Aſhton, and decreed, 
that the eſtate in queſtion, or ſuch part thereof as ſhould be 
xeceſſary, be ſold according to the former decree ; and 
that one moiety of the clear ſurplus of the purchaſe-mo- 
ney be paid, and applied according to the will of the teſ- 
tator Benjamin Bagſhaw. OOO 
From this decree the defendants John Spencer, Benja- 
min Spencer, and William Spencer, have appealed. 


The merits of the cauſe depend on the wall of Benja- 


min Aſhton, the fuſt teſtator, | 
Nothing that has happened fubſequent can material] 
vary that ; but the right of the parties muſt be taken as 
it ſtood at his death. | he ny 
Therefore firſt, Nothing that has been done by the 
firſt decree, and the maſter's report: Grevligg the eſtate to 
be ſold, as moſt convenient and beneficial tor the parties, 
muſt be allowed to have created any alteration. ,, But al- 
though it may happen, that a ſurplus of the money may, 
come to be laid out in a new purchaſe of lands, the con- 
ftruction muſt be exaQaly the ſame, and theſe new pur- 
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{ed lands unſold had been- now to be. 


ſettled, | | A 
Secondly, Neither can the recovery and the will of 


| Benjamin Bagſhaw the deviſce make any alteration ; for 
. though, if his recovery and deviſe ſhould prevail to carry | 


| this moiety to the plaintiff in the ſupplemental bill, zhat 
will make a ſettlement to the particular uſes direted by 
| the will of Benjamin A/>ton the firſt teſtator, unneceſſary, 
and indeed impoſſible, as things now ſtand ; yet the rights 
of the parties muſt be taken to be the ſame, and the de- 
termination of this court muſt be the ſame as to all legal 
and equitable conſequences, as if Benjamin Bagſhaw had 
been living, and now prayed of the court a conveyance 
of this moiety to himſelf, according to the uſes direQed 
and required by the true conſtruction of Benjamin Aſhe 
tons will, R 

Thefe things being premiſed, reduce the caſe to two 
general queſtions, ariſing on Benjamin Aſutor's will. 

Firſt, Whether the clfate deyifed to Benjamin Bog ſhaw 
in this moiety is a legal eftate, that is an uſe executed 
by the ſtatute of uſes, or a mere truſt in equity ? _ 

Second!y, Suppoling it to be a mere truſt in equity, 
whether it was an eſtate-tail, or an eftate for his life 
only, with contingent remainders oyer to all the jflue of 


his body reſpectively ? ' 

' As to the firſt queſtion, T am of opinion, That. it is a 
truſt in equity. 1, The firft deviſe is to the five truſtees 
and their heirs. This carries the whole fee in law. 

Part of their truſt is to ſell the whole, or a ſufficient 
part thereof, for the payment of debts and funeral ex- 
pences. 'This would have carried a fee by conſtruon, 
if the word heirs had been omitted out of the deviſe ; be- 
cauſe the truſt is to continue for ever, and to ſell and 
convey a fee. This was the opinion of the whole court 
of B. R. in the caſe of Shaw and J/eigh, and not diſ- 
puted upon the writ of error in the houſe of Lords. 

If they may fell the inheritance in the whole or any, 
part of the lands, not by force of a power, but by virtue 
of their eftate, they muſt, at law bave the fee in the 
whole; otherwiſe, as.it muſt, from the nature of the 
thing, be uncertain what they may have occaſion for to 
ſel], no purchaſet could be ſafe. | | | 

On theſe grounds this caſe differs from Corda?s cafe in 
Cro. El. 315, cited in /Aanning's caſe, 8 Co, 96. a. Pop- 

CASFR ondal and Bockey, Pre- 
ced. in Chan. 162. and Carter and Barnardi/ton in 1 P. 
Will. 505. for in all theſe caſes neither the word heirs, 
or any other words of limitation, were inſerted ; nor 
was there any. expreſs tru/# to ſell, 

T heſe therefore were merely chattel intereſts in the. 
Pe a tenancy by elegit, to hold till the debts were. 
paid, 

The only caſe which made me doubt, was the caſe of 
Lord Say and Seal and Lady Cath. Fones, et al. decreed 
by Lord King, 16th "Nov. 1728, and affirmed -in the. 
houſe of Lords in March 1729, as to this point, © 

This is a great authority, and has a ſtrong appearance 
of being applicable to this caſe; but on a ſtrict examina- 
tion, that caſe differs in a moſt material part, and upon 
taking all the clauſes, of that will together, it amounts 
only to a eo to the truſtees and their heirs during. the life 
of Cecil Fierines, and then it was only an «ſtate four 
autre vie, on which a proper legal remainder might pro=- 
perly be limited; and ſo it was held.! + + 
' The conſequence of this is, that, in the preſent caſe, 
the whole fee being at law deviſed to the truſtees, no're- 
mainder of a legal eſtate could be limited upon it; and- 
that Benjamin Bagſhaw could not take, a legal . eſtate in, 


n 


; _ Secondly, But 3f this cannot be good by way. of re-- 
| mainder, it has been argued, that-it may be ſo by way, 
of executory deviſe. Ed bars +) GED rn 
Thougih a fee cannot be mounted on an abſolute fee- 
imple, it may;on a Jeterminable;one.; Could; Benjamin 


| Bagfaw'then take a, legab eſtate .in.this., moiety by way - 


df executory deviſe? . ; 
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Firſt, it ſeems to be too remote, being after the teſta- | 


tor's debts indefinitely ſhould be paid, which may in point 
of time exceed the compaſs of a life or lives in being. 

Secondly, The recovery ſuffered by him way before 
the debts were paid, and conſequently before the contin- 
rency happened, whilſt the freehold and the fee-ſ{imple 
T acminabls (as it has been called) remained in the 
truſtees; and conſequently he could not make a good 
tenant to the pracipe to ſupport his recovery to bar the 
ſubſequent remainders. : 

From whence it appears, __——_ this was a good 
executory deviſe at law to. Benjamin Bagſhaw, it would 
prevent this eſtate from paſſing by his recovery and will, 
and intirely defeat the plaintiff's title. 

For whatever makes the recovery void, equally de- 
feats the plaintiff's title, let the conftruRion of the limi- 
tations to the heirs of the body of Benjamin Bagſhaw be the 
one way or the other ; and the reverſion in fee would at 
law remain unbarred, and veſt in the defendant John 
Spencer who is now heir at law to the teſtator Benjamin 
Aſhton. 

This makes it neceſſary for the plaintiff to admit, that 
all the deviſes ſubſequent to the firſt limitation to the 
truſtees and their heirs are truſts in equity : - And this 
brings me to the ſecond and main queſtion, viz, 2dly, 
Whether the deviſe to Benjamin Bagſhaw in this moiety 
of the truſt-eſtate be an equitable eſtate-tail, or an equi- 
table eſtate for his life on]v, with contingent remainders 
to the iſſue of his body ſucceſlively. 

This will depend on the conſtruftion of the words 
heirs of the bady of Benjamin Bagſhaw lawfully begotten or 
to be begotten, as they ſtand in the will : If they are to be 
taken as words of /imitation, then he was {tenant in tail, 
and his recovery is good in equity ; if words of purchaſe, 
then he was tenant for life only, and his recovery is 
void. 

In order to determine this queſtion, which is the prin- 
cipal,. three things muſt be conſidered, 

iſt, What appears to have been the true intention of 
the teſtator in this deviſe ? | 

2dly, Whether that intention is conſiſtent with, and 


can take effe& according to, the general rules of law and 


qui ? | : 

3dly, Whether there is any particular ſettled rule or 
determination of this court,. which will ſtand in the way 
and prevent the teſtator's © paige: from taking effect ? 
And under this laſt head, I propoſe to conſider the diſ- 
tintion made between zrufts executed and truſts executory, 
and the objeftion ſo much urged from thence in favour 
of the plaintiff, 

The firſt queſtion is, what appears to have been the 
true intention of the teſtator in this deviſe ? | 

This I take to be extremely clear ; nobody who reads 
this will with attention can doubt one moment, whether 
he aQtually intended to make a ftrict ſettlement of his 
eſtate among all his nephews, the ſons of his two ſiſters, 

For this purpoſe (among others) he firſt veſts the 
the whole fee of the entire eftate in truſtees; and after 
having direCted the particular truſts, he divides it into 
moieties, giving. one moiety to his nephew, deſcended 
from his fiſter Mrs. Bagſhaw, who was dead; and the 
other moiety to his nephews, deſcended from his ſiſter 
Mrs. Spencer,, who was then living, for whom he carves 
out an eſtate, for her life in that ſhare. 

To every one of theſe nephews, who' were in being, 
and proper to be named tenants for life, he expreſſly devi- 
| ſes for and during the term of his natural life in the very 
ſame words in which he has penned this deviſe to his ſiſter 
Mrs. Spencer, concerning whom there is no doubt but he 
intended to make her tenant for life, and no more: To 
every one of theſe deviſes he has added theſe words, w:th- 
out impeachment of waſte, which clauſe though it has been 
often held not to be alone ſufficient to prevent the opera- 
tion of law, ariſing from ſubſequent words ; yet it is one 
mark of his meaning to give ſuch eſtate as would have 
been puniſhable for waſte, unleſs thus exempted from it. 

Then he deviſes to four of his truſtees to preſerve con- 
tingent __ in theſe words ** and from and 
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| has thereby declared, that his meaning was to give them 
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after the determination of that eſtate, I give and de- 
deviſe the ſame to the four truftees and their heirs for, 
and - during the life of the ſaid- Benjamin Bagſhaw, to 
the intent and purpoſe to preſerve the contingent uſes 
and remainders herein after limited ; but nevertheleſs 
to permit and ſuffer the ſaid Benjamin Bagſhaw, to re- 
ceive the rents and profits thereof for and during the 
term of his natural life,” 
This has been made the Cards of the cauſe on the fide 
of the defendants ; and it ſpeaks plainly ſeveral things. 
1ſt, That the teſtator intended to give to his ſevetal 
nephews, particularly to Benjamin Bagſhaw, whoſe reco« 
very is now in queſtion, ſuch an eſtate only as might be 
forfeited, : 

The eſtate given to the truſtees is after the determina- 
tion of Benjamin Bagſhaw's eſtate for life ; that eſtate 
could be determined but two ways, namely, by the ex- 
piration of the life, or by forfeiture, The former way 
he could not mean ; becauſe the remainder to the truſtees 
and their heirs is given only during the life of Benjamin i 
Bagſhaw, and conſequently would carry in it a contra- Þ 
diction in terms. Therefore he muſt mean the latter, |! 
Viz, a determination by forfeiture; and from {thence it 
neceſſarily follows, that his intention was to give Benja- 
min Bagſhaw ſuch an eſtate as might by law be forfeited. 

2dly, The next thing plainly implied in this clauſe is, 
that there were contingent uſes or remainder to be pre- li 
ſerved. | 

Now throughout the*deviſes of the moiety in queſtion 
in every one of which this clauſe is found, there were no | 
contingent uſes or remainders, unleſs the limitations to Fi 
the heirs of the body of the ſeveral nephews of the name of Þl 
Bagſhaw are allowed to be ſuch, The queſtion then 
upon point of intention comes to this: Whether theſe | 
circumſtances are not as ſtrong to indicate an intention ta i 
reſtrain theſe deviſes to be for life only, as if the teſtator [ 
had inſerted the word only, or non aliter, or any other ne- — 
gatiye words, which in the caſe of King and Melling (x 

ent. 22.5.) were admitted by my lord Male, and in the þ 
caſe of Backhouſe and Wells, Hill. 10 Ann, B. R. (Egq._ Ki 
Abr. 184.) were adjudged by the whole court to give an #1 
eſtate for life, not abſorbed in the ſubſequent limitation. Wh 

AndI am of opinion that they are; for if the teſtator I 
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ſuch an eſtate for life as would have been ſubject to waſte, Vi 
if he had not expreffly exempted it, and as might, ac- #h 
cording to the rules of law, be forfeited, and as was to 4? 
be followed by contingent remainders, and not by limita- | 
tions of the inheritance to the tenants for life, it amounts 
to the ſame thing as if he had in expreſs words declared x 
his meaning to be, to give no more than an eſtate for life 
to Benjamin Bagſhaw, and contingent remainders to thoſe 
perſons who would be heirs of his body.——The counſel pl 
for the plaintiff were under great difficulty to frame any I” [6 
plauſible argument to ſhew a ſhadow of intention in fa- 3 
vour of their conſtruQtion ; and the only thing they relied 
upon was, That the teſtator had ſhewn in his will, that 
he underſtood the difference between words of imitation, 
and words of purchaſe, proper to create a contingent re- 
mainder ; and therefore in deviſing the other moiety to A 
the ſons of his ſiſter Mrs. Spencer, after he had given to | Wl. 
all her ſons in being, he deviſed it to her after-born ſons = 
by theſe words : <* Every other ſon on the body of the "© "o_ 
& ſaid Chriſtiana Spencer lawfully begotten or to be begot- "np 
«© ten, and the heirs of the body of every ſuch ſon, as * 
<* they ſhall be in priority of birth and ſeniority of age.” p! 
That by this it appears, he knew the words heirs of the 4 
body would create an eftate-tail, But I think this dif- TM 
ference in the penning affords an obſervation of a contra- i 


ry import, and ftrengthens the evidence of intention on "} 
the other ſide. It ſhews, that as to ſons already born, | ii 
the teſtator or the drawer of this will knew that he could i" 


make them tenants for life only, with contigent remain- bi 
ders over, but that as to ſons unborn he could not make 
them tenants for life, ſo as to carry on contingent re- 
mainders to their iſſue. | 
In this view therefore he has left out the words, for 
and my their lives, and the words, without impeachment 
| 0 
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»/ waſte; and has interpoſed no clauſe to preſerve contin- 
gent remainders between the deviſe to thoſe after-born 


ſons, and the limitations to the hetrs of their bodies ; than. 


which nothing can poſſibly be ſtronger to demonſtrate, 
that in the one caſe, he meant to give a mere eſtate for 
life, and to uſe the words heirs of the body as words of 
purchaſe, deſcriptive of their ſons| and daughters, and in 
the other clauſe to give an eftate of inheritance, and to 
uſe the words heirs of the body as words of limitation ; 
becauſe the law would not ſuffer him to limit a contin- 
gency after a contingency, and to carry on contingent 
uſes further, 

2dly, The next queſtion is, admitting this to have 
been the teſtator's intention, whether that intention is 
conſiſtent with, and can take effect according to, the 
gencral rule of law or equity ? | 

And here the counſel for the plaintiff place their great 
firength, For they ſay that the law will not ſuffer a 
man even by a will to make deviſes and create limitations 
contrary to it's own rules; That if he attempt to do ſo, 
the law will ſuperſede his intention, and reduce his gift 
to ſuch an operation as that will allow ; that the law has 
_ eſtabliſhed a clear rule ever ſince the reſolution of Shelley's 
caſe, 1 C9. 104; that wherever by any gift or convey- 
ance the anceſtor takes an eſtate of freehold, and by the 
ſame gift or conveyance an eſtate is limited either medi- 
ately or immediately to the heirs of his body ; theſe words 
are words of limitation, and not of purchaſe, and unite 
with the eſtate of freehold, ſo as to give him the inheri- 
tance,,——"To goby ſteps. I admit the general principle, 
that the Jaw will not ſuffer a man to make deviſes and 
create limitations contrary to it own rules : and, if he 
intends to do it, will ſuperſede his intention ; but I ap- 
prehend it is miſapplied in the preſent caſe. 'The true 
application of this principle is to the nature and opera- 
tion of the eſtate intended to be created by ſuch deviſes and 
limitations, and not to the conſtruion of the words. 

I will not ſay that this principle has never been applied 
to the conſtruction of ſome particular technical words, to 
which the law has fixed a certain, appropriated, invari- 
able ſenſe; but even then it has been generally applied 
unſkilfully and without proper diſtinction. "The true 


meaning of. the principle is what I have laid down : 


Therefore the law will not ſuffer a man to create a per- 
petuity by a will any more than by a deed ; nor to put 
the freehold of lands in abeyance, ſo as that there ſhall be 
no perſon to perform the ſervices or to make defence in a 
precipe z nor to limit a fee upon an abſolute fee-{imple, 
nor to make a chattle deſcendible to heirs generally. Con- 
ſider what is the reaſon of this : It is becauſe this would 
be to change the law, and by the acts of private perſons 
to vary the rule of property, which zhat has inſtituted. 
This therefore ariſes for want of power in the teſtator ; 
it is what he cannot do by any words whatſoever. But in 
the caſe in queſtion, here is no want of power; for there 
can be no doubt but the teſtator might deviſe his lands for 
ſuch eſtates for Jife, and with ſuch contingent remain- 
ders as are contended for by the defendants, "The only 
objeCtion is, that he has uſed improper words, which the 
law will not allow to have that operation, notwithſtand- 
ing his intention is plain, But is not this very hard, and 
repugnant to the firſt and fundamental rules of law in 
expounding wills? Theſe rules are, that the zntention of 
the teſtator ſhall govern the conſtruction of the words ; 
that the teſtator is preſumed to be n9ps con/ilit ; and there- 
fore, if his intention appears plain to be lawful, although 
he uſes barbarous or unapt words in his will, the law will 
conſtrue thoſe barbarous or unapt words into words pro- 
per and ſufficient in law, according to that intention 
which appears in his will,* This is laid down in Borafton's 
caſe, 3 C9. 20. and Mat, Manning's caſe, 3 Co. 95. and 
has been adhered to ever ſince. | 
Now what is the objeCtion here? Is it any more than 
that the teſtator has uſed words unapt and improper to 
create contingent remainders; but does not the fundamen- 
ta] rule of conſtruction ſay, that if the intention appears, 
tt.: law will expound and mould thoſe unapt and impro- 
p:: words in ſuch a ſenſe as will ſerve his intention ? 
which cannot be done here without conſtruing heirs of the 


W446 
body as words of purchaſe, deſcriptive of the ſons :nd 
daughters of the firſt taker and their iſſue, 

However it is {till urged, that the law has affixed (6 
peculiar a ſenſe to the words heirs of the body, that they 
can be nothing but words of limitation, and operate to en- 
large the eſtate of the firſt taker, according to Brett and 
Rigden's caſe in Plowden, and Shelley's caſe, and cannot 
be words of purchaſe. "This is the ground, Try it and 
ſee whether it will hold. It is far from holding ; for 
there are many caſes, even at law, in which the words 
heirs of the bady as well as 1//ue have been held to be words 
of purchaſe. Archer's cale, x Co. 66. b. The words 
indeed there were next heir male in the ſingular number ; 
yet that was not the reaſon of the determination, but be- 
cauſe words of limitation were added after them ; but 
thoſe words were only demonſtrative of the teſtator's in- 
tent in uſing the firſt words, | 

Clarke and Day, Moor 592, The teſtator deviſed his 
lands to Rez his daughter for life; and if ſhe marry after 
my death, and have iſſue of her body begotten, I will 
that her heir after my daughter's death ſhall have the 
lands, and to the heirs of their bodies begotten, remain- 
der over to a ſtranger. It was adjudged, that the daugh- 
ter had not an eſtate-tai), but only for her life. So in the 
caſes cited by Lord Hale in King and Melling, and the 
caſe of James and Richardſon, 1 Vent. 334. and Pollex, 
457. and 2 Vent, 311. by the name of Burchett and Dur. 
aant, To the ſame purpole is the caſe of Long and Beau- 
mont, adjudged in the Houſe of Lords in ay 1714. I 
chooſe only to refer to theſe well known caſes, But 
upon this point, a ſtronger authority than all theſe is the 
caſe of Liſle and Gray, in Sir Thomas Fones 114. Pollex, 
502, and Sir Thomas Raymond 315. In e<jetment a 
ſpecial verdict was found, that Fobn Liſle by indenture 
covenanted to ſtand ſeiſed of lands to the uſe of himſelf 
for life, remainder to his ſon Edward for life, remainder 
to the firſt fon of Edward in tail, with like remainders 
to his ſecond, third and fourth ſons, and /- ſeverally and 
reſpeQively to each of the heirs male of the body of Eq- 
ward, to the heirs males of their bodies, remainder over 
to /Uliam Liſle, Edward ſuffered a common recovery, 
under which the defendant claimed, and J/7ll;iam Li/le 
was leflor of the plaintiff. The queſtion was, whether 
Edward had an. eſtate-tail executed in him before the 
| birth of any ſon ? But it was adjudged he had only an 
eſtate for life; for it was an eſtate for life limited to him, 
and en eftate-tail to his four ſons, becauſe limited to the 
heirs male of their bodies ; and it was intended that each 
of the ſons ſhould take in the ſame manner ; for that the 
words to each of the heirs male of the body of Edward, in- 
tend each other of the ſons, and the rather becauſe there 
is a limitation over to the heirs male of their bodies, which 
was not necellary to create an eſtate-tail in Edward; and 
judgment was given for the plaintiff. It is ſaid in Sir T, 
Fones's reports, that judgment was given for the defen- 
dant ; but that is either a miſtake in the reporter, or a 
miſprint, for the ſame caſe is reported in 2 Lev. 223; 
and there it is ſaid to have been held, that Edward took 
only an eſtate for life, and the word /5 ſignifies eadem mo» 
do : fo that Edward has but an eſtate for life from the 
manifeſt intent of the conveyance, which ought if poſ- 
ſible to be ſupported, and judgment was given for the 
plaintiff, Sir T. Fones ſays, this judgment was reverſed 
in the Exchequer chamber ; but that appears alſo to be a 
miſtake, for the record has been ſearched, and it is en- 
tered Trin, 30 Car. 2, Ret. 141. B. R. and there it ap- 
pears this judgment was athrmed, 

This was adjudged even upon a limitation in a deed, 
where the ſame latitude of conſtruction is by no means 
to be allowed as upon a will ; and therefore it is the 
ſtrongeſt authority that the law has not invariably pinned 
down the words heirs of - the body to be always words of 
limitation, but they may be taken as words of pur- 
chaſe, nh 

To this it hath been faid, that in Z:/e and Gray there 
were ſeveral words; the 1ſt, 2d, 3d, and 4th ſons men- 
tioned in the firſt place, and afterwards and 5 ſeparately 
and reſpettively to each of their heirs males of the body of 
1 ay the ſon, and the beirs males of their bates 3 that 
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the words and ſo were relative words, ſignifying eodem 
modo, and we word each divides them, and points out 
particuis, yerſons, and words of limitation are added to 
them ; aid therefore no other conſtruftion could well be 
made. 
All this i aree, but fill it is an authority that the 
words heirs «/ the body may at law and {upon a deed be 
conſtrued as words of purchaſe, if the intention requires 
it. Thoſe other words were only ſigns and proof of 
ſuch an intention 3 and then the queſtion will be, whe- 
ther there are nut as ſtrong ſigns and proof of ſuch an 
intention in the preſent caſe; for the argument is clear 
and unanſwerable, that if ſome words in a deed or will, 
demonſtrating the intention of the maker, will turn 
the words heirs of the body into words of purchaſe, then 
other words in a deed or will may equally do ſo; provided 
they do equally demonſtrate the intention, There can 
be no magic or particular force in certain words more 
than others : Their operations muſt ariſe from the ſenſe 
they carry. | 

But to this a conſiderable authority has been objeCted 
to prove, that the interpoſing of a remainder to truſtees 
to preſerve cotitingent remainders between the firſt taker 
for life, and the deviſe zo the heirs of his body, is not ſuf- 
ficient to turn theſe later words into words of purchaſe, 
or to warrant fuch a conſtrution, That is the caſe of 
C:ulſon and Coulſon, determined by all the Judges of B. 
R, on a caſe ſent out of this court, whereupon they cer- 
tified there opinions 8 May 1744. The caſe was this 
R»bert Bromley, Gent. by his laſt will and teſtament in 
writing, which was duly executed, fo as to pals lands of 
inheritance, dated the 1ſt Fuly 1712, made the following 
deviſe of his ſtate at Thorpe Bulmer, to wit, I give and 
deviſe to my grandſon Robert Coulſon, and his aſſigns, for 
his life natural, all my reverſionary right and intereſt in 
and to all that meſſuage, tenement and farmhold at Thorpe 
Bulmer, expeQtant upon the Death of my ſiſter Foer, and 
from and after the determination of the eſtate for life of 
my ſaid grandſon, then I deviſe the ſame to my faid 
daughter F rovey and my kinſman Ralph Robinſon the 
younger, Gent. and their heirs, for and during the life of 
my ſaid grandſon, in truft to preſerve and ſupport the 
contingent uſes and remainders herein after limited from 
being barred or deſtroyed ; and to that end to make en- 
tries as occaſion ſhall require z but nevertheleſs to permit 
and ſuffer my ſaid grandſon to receive the rents and 
profits of the {aid premiſſes for his life, and from and af- 
ter the death of my ſaid grandſon, I give and deviſe the 
ſame premiſſes unto the heirs of the body of my ſaid 
erandſon lawfully begotten or to be begotten ; and for 
default of ſuch iſſue, T deviſe the ſame unto my grand- 
ſon I/ulliam Coulſon for the term of his natural life ; and 
from and after the determination of the eſtate for life of 
my ſaid grandſon H/:illiam, T give and deviſe the fame 
unto my ſaid daughter 1/abella and the ſaid Ralph Robinſon 
and their heirs for and during the natural life of the 
ſaid William Coulſon, in truſt to preſerve the contingent 


eſtate and remainders herein after limited from being 


barred or defeated ; and to that end to make entries as 
occaſion ſhall require ; and from and after the death of 
the ſaid JVilliam Coulſon, I give and deviſe the faid pre- 
miſſes unto the heirs of his body lawfully begotten or to 
| be begotten, and in default thereof I deviſe the fame to 
my right heirs for ever. | | & 

The queſtion was, whether the ſaid Robert Coulſon 
took an eſtate-tail or an eſtate for life enly in the ſaid 
premiſles ? 

And all the judges of the King's Bench certified, that 
as it appeared by the ſtate of the caſe, that there was 
(after the determination of the eſtate for life to Robert 
Coulſon) a deviſe to 1ſabel/a his daughter, and Ralph Ry- 
Linſ-nz and their heirs for and during the life of Robert 
Coulſon 3 they were of opinion, that by reaſon of that re- 
mainder interpoſing between the deviſe to Robert for life, 
and the ſabſequent limitation to the heirs of his body, 
the ſaid Robert Coulſon took an eftate for life, not merged 
by the deviſe to the heirs of his body, but by that 
deviſe an eftatg-tail in remainder veſted in the ſaid Robert 
Coulſon, | | | 
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It muſt be admitted that this reſolution is a clear au- 
thority, that upon the wiil then in queſtion the inſerting 
a limitation to truſtees to preſerve contingent remainders 
was not ſufficient to change the ſenſe of the words heirs 
of the body into words of purchaſe, and to make the iflue 
take by way of remainder even though there were no 
other contingent remainders in that will, Nobody can 
have a greater regard for the opinion of the judges who 
made that certificate, than TI have ; but it differs widely 
from the preſent caſe. 1ſt, There was in that will no 
clauſe without impeathment of waſte ; but perhaps that may 
be thought not to deſerve much weight. 

2dly, It was a deviſe of a legal eſtate, and-not a de- 
viſe to truſtees upon certain truſts, There the words 
muſt be taken as they ſtood, and the judges were bound 
to underſtand them according to their legal operations, 
No conveyance was to be made ; nor any ſubſequent act 
was to be done : They might think they could not take 
into their .confideration, the truſt of the eſtate limited to 
the truſtees to ſupport the contingent remainders ; but 
only the legal eſtate ſo limited, and how that ſeparately 
taken would operate, But in the caſe now in judgment 


| all the limitations relative to the preſent queſtion are of a 


truſt ; the conſtitution and direftion whereof is the pro- 
per ſubject of the juriſdiftion of this court ; which the 
court is bound to execute according to the intention of 
the teſtator. This was determined by his honour the 


conſequence ariſing from hence is, that a great latitude is 
.to be allowed in the confſtruftion of the words in order 
to comply with the intention, fince they are to be mo- 
delled and reduced into a conveyance by the at of the 


this caſe is, that the opinion of the Judges furniſhes a 
new light in the preſent cauſe, which did not appear at 
the time or the Jaſt decree made by the Maſter of the 
Rolls ; for the Judges ſay, that the interpoling the re- 


between the eftate to Robert Coulſon for life and the limi- 
tation to the heirs of his body, prevents the eſtate for 
life being united with and merged in the inheritance, and 
that he took a diſtinCEt eftate for life with remainders to 
himſelf in tail. I defire this may be remembered for the 
ſake of ' the uſe I ſhall make of it by and by; for I 
think it affords a deciſive argument, that in direQting the 
conveyance, the court muſt depart from the words of 
this will. But upon the conſtruction of the limitation, 
the great difference between the two caſes is, that in 
Coulſon and Coulſon, the deviſe was (as I obſerved) of a 
mere legal eſtate, and in the preſent caſe the deviſe is of 
a truſt in equity. "The anſwer relied upon to this diſ- 
tinEtion has been, that limitations of truſts, and limitations 
of legal eſtates are governed by the ſame rules : and the 
conſtruction muſt be the ſame in both ; that otherwiſe 
one rule of property would prevail at law, and another be 
allowed in Chancery, . which ought not to be admitted : 
And for this my Lord MNettingham's conceſſions in 
the Duke of Norfol#s caſe in 2 Cha, Caſes were cited, 


ſound ſenſe, and I agree that one rule of property is not 
to prevail at law, and another to be ſet up in Chancery, 
But let my Lord Nettingham's conceſſions be rightly un- 
derſtood. He no where ſays the conſtruction of the 
words muſt in both caſes be exatly the ſame, or that a 
court of equity, when it is bound to dire a conveyance, 
cannot expound them more liberally to comply with the 
intention of the party. His words are : & The limita- 


eſtate of a term, all depend on the ſame reaſon ;” and 
afterwards «It is agreed all along, that the meaſures of 
the limitation of the truſt of a term, and the' meaſures of 
the limitation of the eſtate of a term are all one, ' and uni- 
form here and in other caſes: And there is no-difference 
in Chancery and at Common law between the rules of 
the one, and the rules of the other, what is good in one 
| caſe is good in another,” . 

What is my Lord Nettingham's reaſoning here applied 


| | 


to! * 
| ; The 


Maſter of the Rel/s, and in that I agree with him, 'The 


court, 3dly, The laſt obſervation I ſhall make upon * 
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mainders to the truſtees and their heirs pour autre vie, 


All theſe conceflions I ſhall allow and adhere to in a - 


tion of a truſt of a term, and the limitation of the. 
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The meaſures of the limitation; that the limitation can- 
not be carried further in the one caſe, then the law will 
permit in the other; and this appears clearly to be his 
meaning, by the words immediately following, where be 
ſays, * And therefore the court is agreed, .that the li- 
mitation of the remainder of the term for years, in that 
caſe, after an eſtate-tail in the term, is void. 'To this his 
argument, That otherwiſe it would be to ſet up one rule of 
property at law, and anather in Chancery, is properly ap- 
plied; for the meaſures of the limitation or the extent 
to which they may be carried do eflentially concern the 
rules of property, and how near we may approach to a 
perpetuity, which was the great conteſt in the duke of 
Norfal's caſe. But the more or leſs liberal conſtruction 
of the words, to comply with the intent, does not con- 
cern or affe& thoſe rules, if the court is at liberty to 
find out the true meaning of the teſtator, delivered from 
the technical uſe of the words ; and in conformity there- 
to direQs the conveyance within the rules of law allowed 
to ſuch limitations. My Lord Nettingham's doQtrine is 
complied with, and the miſchief which he condemns, 
is avoided, Upon this reaſoning many reſolutions of this 
court have been founded, which were cited at the bar. 
I ſhall begin with the caſe of Papillon and Yoyce; becauſe 
it eſtabliſhes a diſtintion between a /egal e/late and a 
zru/t in the ſame cauſe, and upon the ſame will. 

Samuel Papillon deviſed 10,0001. to the truſtees, to be 
laid out in-lands, and to be ſettled upon his ſon Fohn Pa- 
pillon for life, without impeachment of waſte, and from 
and after the determination of that eſtate to truſtees and 
their heirs during the life of Fohn Papillon, to preſerve 
the contingent remainders, remainder to the heirs of the 
body of Fohn with remainders over, with power to John 
to make a jointure. | 

And by the ſame will, the teſtator deviſed the manor 
of Great Bentley in Eſſex, and certain lands in poſleſſion 
to Fohn for his life, without impeachment of waſte, and 
from and after the determination of that eſtate to truſ- 
tees and their heirs during the life of Joon, to preſerve 
contingent remainders, and from and after his deceaſe to 
the heirs of the body of Fobn, with remainders over, 
Upon this will it was adjudged by the Maſter of the 
Rolls, That as to the deviſe of the manor of Great 
Bentley and lands in poſſeflion, an eſtate for life only 
paſſed to Fohn Papillon, with the remainders to the heirs 
of the body of John by purchaſe, and that the deeds 
and writings relating to the lands ſhould not be delivered 
to John, but brought into court for the benefit of al] 
parties intereſted. And that as to the money, to be laid 
out in lands, and ſettled to the ſame uſes, the court 
moſt evidently had a power over that, and therefore it 
ſhould be ſo lettled as to make oh: tenant for life, and 
that his ſons ſhould take in tail male ſucceſſively, as 
purchaſers according to the intent of the teſtator, 

fterward the cauſe coming on upon an appeal before 
the Lord Chancellor King, his Lordſhip reverſed ſo much 
of the decree as related to the deeds and writings of the 
manor of Great Bentley, and the lands deviſed in poſleſ- 
fion, and ordered them to be delivered to the plaintiff 
Foha Papillon ; but affirmed that part of the decree 
which related to the money to be laid out in the purchaſe 
of lands. T ; 

Upon this precedent” ſeveral things are to be obſerved, 
of weight in the preſent caſe. Firſt, that, both the 
Judges, who heard and determined that cauſe, concurred 
and were clear in opinion, that the teſtator's intention 
was plain, to give an eſtate for life only to Fohn Papillon, 
with contingent remainders of the inheritance to his ſons 
and daughters, and this founded principally on the clauſe 
appointing. truſtees to preſerve contingent remainders ; 
that as to the truſt eſtate, to be purchaſed and ſettled, 
this court was bound to conform to that intention, 
notwithſtanding the technical force of the words heirs F4 
the oy 3 and to direR the ſettlement to be made accord- 
ingly. 


to conſider of the cauſe, and made his decree on great 
deliberation, was of the ſame opinion as to the legal eſtate 


. 


Y 
Secondly, That Sir Fof. Fekyil, who took much time | 
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deviſed in the manor of Great Bentley, and held that the 
ſame intention governs if both, 

As to this point indeed, my Lord King upon the appeal 
differed from him, and upon the hearing declared his 
opinion, that as to the legal eſtate deviſed in the manor 
of Great Bentley, it was at law an eſtate-tail by force of 
the words heirs of the body. | 

But it muſt be obſerved, that it was not at all neceſ- 
ſary for my Lord King to give an opinion on this point, 
and it was in a manner extrajudicial; becauſe the plaintiff's 
father's marriage articles, whereupon the ſupplemental 
bill was brought after the firſt decree, were admitted and 
read in the cauſe, and by them he was clearly intitled in 
equity to an eftate-tail in Great Bentley, ſo that it was 
not in the teſtator's power to deviſe, and his will did not 
operate upon it, | = 

However, I admit he declared that opinion ; but up- 
on this part of the caſe there is ſomething remarkable, 
which I perfeAly remember, and appears by notes which 
I then took in court on the back of my brief. The 
cauſe was heard on the appeal and ſupplemental! bill on a 
Saturday, the regular day for appeals. Then his Lord- 
ſhip declared the opinion I have mentioned, and ſaid he 
would not then pronounce his decree, but conſider till 
Monday, On Monday he ſaid he had looked into the caſe 
of Lifie and Gray, and that it was indeed a very ſtrong 
caſe, And he ſeemed to be leſs clear in his opinion, as , 
to the point of law on the limitation of the legal eſtate, 
than he was the day before; but as the ſupplemental bill 
had brought a new title 4 The plaintiff in the cauſe, he 
did not ſtay to give it any further conſideration, but af- 
firmed the decree as to the ſettlement of the truſt eſtate; 
and as to the deeds and writings concerning the title of 
Great Bentley, he reverſed that part of the decree at the 
Ralls, and ordered them to be delivered to the plaintiff : 
But it is very obſervable he took care to expreſs in his 
decree, "that his direCtion is founded on the ſupplemental 
bill, and ſo it appears by the regiſter's book. 

'This looks as if he had a mind to avoid any de- 
ciſion of this point upon the will, and the record of 
the decree makes it no deciſion, | 

However ſince the caſe of Coulſon and Coulſon T will 
urge the caſe of Papillon and Yoyce no further than as an 
authority (and ſo far it is a great one) that upon a truſt 
eſtate created by a will, a deviſe ſo penned ought to re- 
ceive this conftruCtion, and the court to dire&t a convey- 
ance accordingly, And in this the court was clear] 
warranted by former precedents, Lenard contra The Earl 
of Suſſex, 2 Vern, 256. | 

The Counteſs of Sheppey (int. al. ) deviſed her real and 
perſonal eſtate to Sir Charles Cotterell and others, and 
their heirs for payment of debts and legacies, and after to 
ſettle what ſhould remain unſold, one moiety thereof to 
her ſon Henry, and the heirs of the body, by a ſecond _ 
wife, and in default of ſuch iſſue to her ſon Francis and 
the heirs of his body, with remainders over; taking ſpe- 
cial care in ſuch ſettlement, that it never be in the power 
of either of my ſons Francis or Henry ta dock the in- 
tail of either of the ſaid moieties given them as aforeſaid, 
during their or either of their life or lives. And Whe- 
ther Francs and Henry were intitled to have an eſtate- 
tail conveyed to them, or only an eſtate for life, was 
the queſtion ; the defendant the Lord Su/ex having pur- 
chaſed from Henry and his younger brother who was the 
plaintiff*s father. Upon the hearing of the cauſe, my 
Lord Cowper declared, that the ſons muſt be made anly 
tenants for life, and ſhould not have an eſtate-tail con- 
 veyed to them, but their eſtate for life ſhould be without 
impeachment of waſte, becauſe here an eſtate is not exe- 
cuted but only executory, and therefore the intent and 
meaning of the teſtatrix is to be purſued : She has de- 
clared her mind to be, that her ſons ſhould not have in 
their power to barr their children; which they would 
have if an eftate-tail was to be conveyed to them ; but 
had ſhe by her will deviſed to ſons an eftate-tail, the law 
muſt have taken place, and they barred their iſſue, not- 


withſtanding any ſubſequent clauſe or declaration in the 
— that they ſhould not have pawer to dock the in- 
tail, 


Upon 
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Upon this caſe I will only make this obſervation 
agreeably to my Lord Cowper's opinion, that if in this 
will the deviſe had been of a legal eſtate in lands, with 
ſuch a claim accompanying it: Taking ſpecial care in 
ſuch ſettlement, &c. the ſons muſt have been tenants in 
tail, and that clauſe have had no operation; and yet 
upon a truſt in equity, it governed the whole, as a de- 
monſtration of the teſtator's intention, and turned them 
into tenants for life, I think it will be difficult to ſhew 
why the deviſe in the will now in queſtion to truſtees 
to preſerve contingent remainders, will not have the ſame 
operation, | 
- Another gteat authority to this purpoſe, is, the caſe 
of Sir i; Hobart and the Earl of Stamford, decreed alſo 
by my Lord Cowper, 19th December 1709, and affirmed 
in the Houſe of Lords. I muſt ſpend a little time in 
ſtating this caſe particularly, becauſe I have ſeldom found 
it correaly ſtated, or the determination explained in its 
proper force. 

Mr. Serjeant Maynard by his will deviſed his eſtate to 
truſtees and their heirs, to the uſe of them and their 
heirs, upon ſeveral -truſts, viz. That the truſtees (after 
the death of his wife) ſhould convey part thereof to the 
uſe of, and in truſt for Sir Hen. Hobart and Elz. his 
wife (the teſtator's grand-daughter) for their lives, and the 
life of the ſurvivor; the remainder to the firſt ſon of the 
ſaid Eliz. for 99 years, if he ſhall fo long live, remainder 
to the heirs male of the body of ſuch firſt ſon ; remain- 
der to all and every the ſons of Elz. for gg years (it 


they reſpe&ively ſo long ſhall livez) the remainder to 


the heirs male of every of them, to take not jointly but 
ſucceſſively ; the ſons to take the term of 99 years, with 
immediate remainder to his ſaid heirs male ; . remainder 
to Mary Moynard his other grand-daughter (afterward 
countels of Stamford) for her life, with remainder to all 
and every her ſons for ſuch like term of gg years, with 
remainders to the heirs male of the body of every ſuch 
ſon. 

He further willed, that the other part of his eſtate ſhould 
| by advice of the counſel be conveyed to, or to the uſe of 
Mary Maynard for life, without impeachment of waſte, 
and after, remainder to all and every her ſon and ſons 
for 99 years (if ſuch ſon or ſons ſhall ſo long live) with 
ſeveral remainders to the heirs male of the body of every 
ſuch ſon; they and all the heirs male of their bodies to 
take ſucceſſively ; each ſon to take the ſaid term, with 
remainder immediately to his ſaid heirs male; and after 
the determination of the ſaid eſtates, and failure of ſuch 
heirs male of their reſpeCtive bodies, the remainder thece- 
of to his other grand-daughter, Lady Hobart and her 
ſons, with the like terms and remainders ; the remainder 
of all the eſtate to truſtees and their heirs, during the life 
and lives of Sir Hen. Hobart and dame Eliz. his wife, and 
of the Counteſs of Stamford, to preſerve contingent 
eſtates, and to no other uſe or purpoſe. 

Mr. Serjeant Maynard died : Several ſuits aroſe about 
his will ; and in 1694. a private a& of parliament was 
made, direQing that his real eſtate ſhould go to, and be 
enjoyed by, ſuch perſons for ſuch eflates and under ſuch li- 
mitations, as were mentioned in the will. This at was 
no otherwiſe material than as it let in two terms of 99 
years for the'benefit of the Earl of Stamford and Sir Hen. 
Hobart, if they ſhould ſo long live (in caſe they ſhould 
ſurvive their wives,) in the reſpeCtive parts of the 
eſtate. 

Sir Hen, Hobart and his lady died, and left Sir Fobn 
Hobart (now Earl of Buckingham) their only ſon, an in- 
fant, who brought his bill to have a conveyance exe- 
cuted by the rullets purſuant to the will and act of par- 
liament, 24 Jan. 1707. Lord Cowper decreed, that the 
truſtees ſhould execute conveyances according to the will 
and words of the a& of parliament, and referred it to 
a Maſter to ſettle the conveyances. The Maſter made 


his report, whereby he allowed the draught of a convey-" 


ance in general words, referring to the will and act of 
parliament, thus: ** To convey the premiſſes to Mr. 


Clayton and Mr, Carter and their heirs, habendum, to 
' _Vou. Il, 
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them and their heirs, to the ſeveral uſes, intents atid piif4 


poſes in the plaintiff's will and a& limited, expreſſed and 
declared.” To this report 'and draught Sir John Hobart 


excepted, that the premiſles ought at leaſt to have been 


limited to the uſe of Clayton and Carter, and their heirs, 
and only in truſt for ſuch perſon and perſons, and for ſuch 
eſtate and eſtates, as are in and by the ſaid will and a 
of parliament limited, whereby the legal eftate mioht be 
veſted in the ſaid truſtees, for the better preſervation of 
the contingent limitations, which otherwiſe (as the 
draught was prepared) were liable to be deſtroyed, and 
the teftator's intent plainly defeated. 19 December 1709, 
the matters of this exception were argued before my Lord 
Cowper, who made this order: He declared, that, © In 
matters executory, as in caſe of articles, or a will, dire&t- 
ing a conveyance, where the words of the articles or 
will are improper or informal, the court will not dire a 
conveyance according to improper or informal expreſſions 
of the articles or will ; but will order the conveyance or 
ſettlement to be made in a proper and legal manner, ſo 
4s may beſt anſwer the intent of the parties; and as the 
caſe is, his Lordſhip conceived the intent of the will to 
be, that the eſtate ſhould be ſecured, as far as the rules 
of Jaw will admit, to the iſſues male of the reſpeQive de- 
viſees, before the croſs remainders ſhall take place, and 
that it was deſigned to be as ſtrict a ſettlement as poſlible 
by law:” His lordſhip did therefore order, that in the 
ſaid conveyance, where any part of the eſtate was limited 
in uſe to the plaintiff Sir Fohn Hobart for 99 years (if he 
ſhall ſo long live,) there be a limitation over to truſtees 
and their heirs during his life, to preſerve the contingent 
uſcs in remainder, and then to the firſt and other ſons of 
Sir 7. Hobart in tail male ſucceſſively : And where any 
part of the eſtate is limited to the Counteſs of Stamford, 
for life, and then to the Earl of Szamford for gg years, 
(if he ſo long live,) that there be a limitation alſo over 
to truſtees and their heirs during the lives of the ſaid Earl 
and Counteſs, and the ſurvivor of them, to preſerve the 
contingent uſes in remainder, and then to the firſt and 
every other ſon of the Counteſs of Stamford, and the 
heirs male of the body of ſuch firſt and every other ſon, 
and then to the right heirs of Sir John Maynard; which 
right heirs were the Counteſs of Stamford and Sir Fobn 
Hobart, This is the order which was affirmed by the 
Houſe of Lords upon the appeal. | 

It may be worth while to ſtop a little to obſerve upon 
this caſe, 1ſt, Both this court and the Houſe of Lords 
conſtrued the words Heirs male of the body of the firſt ſen 
of my Lady Hobart in the ſenſe of the firſt and every other 
ſon of ſuch firſt ſon. EI 

2dly, Taking the limitation as it Rood in the will, and 
reducing the words, or even the ſtrict legal operation of 
thoſe words, into a conveyance by deed, the limitation to 
the heirs male of the body of ſuch fiſt ſon was void in 
law; for the eſtate limited to ſuch firſt ſon was for 99 
years only, and not a freehold ; and conſequently could 
not, within the doctrine of She!ly's caſe, unite with the 
limitation to the heirs male of his body; and by way of 
contingent remainder, It could not be good, becauſe 
there was no eſtate of freehold to ſupport it. From hence 
it followed neceſlarily, if thoſe words had been inſerted 
in a conveyance, the freehold and inheritance muſt at law 
have veſted in the coheirs of Sir Fohn Maynard; and yet 
the court made good the whole, by inſerting an eftate to 
truſtees to preſerve contingent remainders. 

3dly, The private a of parliament did not dire& any 
limitation to truſtees, to preſerve contingent remainders 
after the eſtate to the Earl of Stamford for 99 years, if 
he ſhould ſo long live, and yet that was alſo direRed. 

4thly, Mr. Serjeant Maynard had inſerted an expreſs 
clauſe in his will, direCting truſtees to ſupport contin- 
gent remainders after the deviſes for life to Sir F. Ho- 
bart, Lady Hobart, and the Counteſs of Stamford; and 
therefore it might have been argued, and undoubtedly was 
ſo, that where the teſtator intended ſuch an eſtate to pre- 
ſerve contingent remainders, he had inſerted it, and con- 
ſequently where he had omitted it, he did not intend it 
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ſhould be done: Further, the will concluded with ne- 
gative words, and to no other uſe or purjoſe whatſo- 
ever, 

This is a much more plauſible objeQtion, than what is 
drawn in the preſent caſe from the different penning of the 
deviſe 'of the other moiety to the after-born ſons of Mrs, 
Spencer, and yet it did not prevail againſt the teſtator's 
goyerning intention to make a ſtrict ſettlement. 'Thele 
caſes were precedent to that of Papil/pz and Voyce, but 
that authority has been followed by others ſubſequent. 

Aſhton and Aſhton, 14. Nevember 1734, before Sir of. 
Jekyll, M. R. of. Aſhton by his will gave 12,0007. in 
money, and 6000 /. in 8. $. annuities to truſtees, in truſt 
as ſoon as conveniently might be after his death, to ſell 
the ſame and lay out the money in a purchaſe of lands of 


inheritance to be conveyed to Geo. Fo/. Aſion for life, | 


and after his death ro the 7//ue of his body lawfully begot- 
ten, and for want of ſuch ifſue, to his nephew Henry 
Afht:n in fee. Geo. Fof. Ajhton brought his bill for a 
performance of this truſt; at the hearing of the cauſe one 
queſtion was, what eſtate the plaintiff ought to take in 
the lands to be purchaſed, whether for life only or in 
tail; for it was inſiſted on his part, that if it had been 
a deviſz of the lands, he would have been clearly tenant 
in tail; and the truſt ought to receive the fame con- 
ſtruction. But the court held, he ought to be made 
tenant for life only of the lands to be purchaſed, and de- 
cieed, that thzy ſhould be conveyed to the plaintiff for 
life, with remainder to truſtees to preſerve contingent 
remainders, with remainders to his firſt and other ſons in 
tail general, with remainders to his daughters in tail, as 
tenants in common, and not as joint-tenants, with croſs 
remainders between them, remainder in fee to the defen- 
dant H. Aſhton. 

This decree has ſtood without being appealed from ; 
but here I muſt take notice, that the words of limita- 
tion are 2//ue of his bady, and not heirs of his body, as in 
the preſent caſe : But it has been eſtabliſhed ever ſince 
the caſe of King and Zelling, that in a will the words 
i/ſue of the body are as ſtrict proper words of limitation, as 
heirs of the bady, and equally give an eftate-tail in lands 
legally deviſed, and fo it undoubtedly would have been 
the caſe of Aſhton and Aſhton, if it had been a deviſe of 
the lands: What changed that conſtruction in the caſe 
of Backhwſe 2nd IVells was the word only, which imported 
a negative. 

The next caſe I ſhall mention is that of 7Y7thers and 
Alleaad, decreed by Lord Talbot, 4 July 1735. 1 ſhall 
take it from the Regiſter's book, and it was this : 
Jſaac Allgoad, being ſeiſed of ſome ground rents in fee, 
and of a certain term for years in houſes, by deed dated 
10th February 1714, conveyed the ſame to truſtees, to 
hold ſuch part of the premiſles as was freehold to the 
uſe of the truſtees and their heirs, and ſuch part as was 
leaſehold to the truſtees, their executors and adminiſtra- 
tors, upon truſt, that they ſhould apply the rents of the 
premiſles and the benefit of redemption thereof to the 
plaintiff Hannah IWithers for life, and after her death to 
the heirs of the body of the plaintiff Hannah /Fithers, and 
of Iſaac Allgood, ſince deceaſed, and of Hanna Glaſs and 
Mary Allgood, and to their heirs, executors, adminiſtra- 
tors, and aſſigns, during the continuance of the eſtate 
in the premilles. | 

After the teſtator's death, Hannah Withers jointly with 
her huſband, brought her bill for a redemption of certain 
mortgages which were upon the premiſſes deviſed, and 
for a performance of the truſts of the will. At the hear- 
ing of the cauſe, one queſtion was, what eſtate the plain- 
tiff Hannah took in her ſhare of the premiſſes by-virtue 
of this truſt, whether for life or in tail; and upon ar- 
gument my Lord Talbst was of opinion, that ſhe took on- 
iy an eftate for life, and has declared it in his decree in 
theſe words : ** That the plaintiF Hannah Withers is 
intitled to the equity of redemption of the freehold and leaſe- 
hold premiſſes comprized in the deed of truſt, during ber life.” 
Accordingly he decreed the redemption to her as tenant 
for life, with proper proviſions for ſecuring the principal 
money upon the remainders of inheritance in the eſtate, 


| 


I Os Ge - 
| and for keeping down the intereſt during her life, out of 
the rents and profits, 


You obſerve in this caſe the words are heirs of the body, 
and yet were held to be words of purchaſe. IT am ſenfi- 


ble, that it has been endeavoured to be diſtinguiſhed by 
ſaying, that here the heirs of the body of Hannah Withers 
were joined in the deviſe with other perſons who clearly 
muſt take by purchaſe by way of remainder, and that 
ſhewed the donor's intent, that they ſhould all take in 
the ſame manner by purchaſe, Bur what does that 
amount to? ouly that a plain indication of the teſtator's 
intention will change thoſe words from words of limita- 
tion of eſtate into words of purchaſe, which is all that is 
contended for in the caſe now in judgment. For this 
argument was not concluſive, nor did create any abſolute 
neceſſity to make them words of purchaſe ; ſince, if it 
had been a grant of a legal eſtate, Hannah Withers muſt 
have taken one fourth part of the inheritance as tenant 
in tail, and the other three-fourths have gone after her 
deceaſe to the grantees in remainder. In a report which 
[ have ſeen of this caſe, my Lord Talbst ſaid expreſſly, 
that the rule of law is not ſo ſtri, as to controul the 
intent of the party where plain, 

The laſt authority which I ſhall cite under this head, 
is, that of my Lord and Lady Glenorchy and Bofville, which 
was decreed by Lord Talbot in Hill. 1733. 

Sir Thomas Per/hall by will deviſed his eſtate to truſtees 
and their heirs, upon truſt, until his grand-daughter 
Arabella Perfhall ſhould marry or die, to receive the rents 
and profits, and to pay her 1007. per ann. for mainte- 
nance, and as to the reſidue, to pay his debts and lega- 
cies, and after payment thereof, then in truſt for his ſaid 
grand-daughter, and upon further truſt, that if ſhe mar= 
ried a porteſtant of the church of England, and ſhould be 
of the age of twenty-one years, or if under that age, 
and ſuch marriage ſhould be with the conſent of her 
aunt, then to convey the eſtate with all convenient ſpeed 
after ſuch marriage, to the uſe of the ſaid Arabella for 
life, without impeachment of waſte, voluntary waſte in 
houſes excepted ; remainder after her death to her huſ- 
band for life; remainder. to the iflue of her body, with 
remainder over ; and upon further truſt, if the {aid Ara- 
bella died unmarried, then to the uſe of the ſaid Arabella 
for life, remainder to the ſon of his other grand-daughter 
Frances Ireland, and the heirs of her body, with ſeveral 
remainders over; and upon further tru!l:, that if Arabella 
ſhould marry not according to the directions of his will, 
then upon ſuch marriage to convey the eſtate to truſtees, 
as to one moiety thereof, to the uſe of Arabella for life, 
remainder to truſtees to preſerve contingent remainders, 
remainder to her firſt and every other ſon being a pro- 
teſtant, in tail, with ſeveral remainders over; and the 
other moiety to the ſon of his grand-daughter Jreland in 
like manner. 

The teftator died, and Arabella now Lady Glenorchy 
attained her full age. Upon a treaty of marriage with 
Lord Glenorchy, ſhe obtained a conveyance from one of 
the truſtees to herſelf for life, remainder to her intended 
huſband for life ; then to the heirs of her body ; but the 
defendant Byſville, one of the truſtees, who was alſo a 
remainder man, refuſed to convey, However, ſhe hav= 
ing by this conveyance a legal eſtate tail in one moiety, 
and an equitable eſtate in the other, ſuffered a recovery 
to the uſe of herſelf in fee, and in 1730 married my Lord 
Glenorchy, who made a conſiderable ſettlement upon her. 
As to her own eſtate, ſhe covenanted to ſettle it upon 
her huſband and herſelf for life, remainder to the firſt 


.and every other ſon of that marriage, in tail male, and. 


upon failure of ſuch iſſue, to the ſurvivor of the huſband 
and wife, in fee. "The bill was brought to have a con-- 
veyance of one moiety of the truſt eſtate from Mr, Hof 
ville to the uſes declared in the marriage articles; and the 
principal queſtion at the hearing of the cauſe was, whether 
by virtue of this will Lady Glenorchy was entitled to be 
tenant in tail or for life only. The cauſe came on firſt 
before my Lord King, who took. time to deviſe, and to 
have the opinion of the Judges ; afterward it came on 
before my Lord Talbet, who after long argument _ deli- 

erate 
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berate conſideration held, that ſhe was intitled only to an, 
eſtate for life with remainder to her huſband for life, 
with remainder to truſtees to preſerve contingent uſes, 
with remainder to her firſt and every other ſons in tail, 
with remainders to her daughters in tail, with other 
remainders over: And decreed a ſettlement accocd- 
ingly, ; 
Notwithſtanding this, he held, that according to the 
caſe of King and 1elling, the words i//ae of the body were as 
properly words of limitation in the will, as the words 
heirs of the body ; and that if this had been a deviſe of a 
legal eſtate, Lady Glenorchy would have been tenant in 
tail ; but that it being a truſt circumſtanced as that was, 
he was at liberty to make a different conſtruction to com- 
ply more ſtritly with the teſtator's intention. I cite this 
caſe at preſent merely as another authority in general, 
that the word i/ue, though admitted to have the ſenſe of 
the words heirs of the bady, was conſtrued as a word 
- of purchaſe, to comply with the teltator's intention; and 
I ſhall reſerve to my next head, that part of my Lord 
Talbot's reaſoning which turns upon truſts executed, and 
truſts executory, which has been ſo much inlilted on for the 
aintiff, 
F Bur, before I quit this precedent, I muſt obſerve, there 
were conſiderable arguments ariſing upon the penning of 
Sir Thomas Perſhal's will, to rebut the ſuppoſed intention 
| to make Lady Glenorchy only tenant for life. in caſe ſhe 
married according to the direCtions of this will, which ſhe 
ſhe had done: for in the other event of her nt marrying 
according to the diretion of his will, he had directed 
one moiety of the eſtate to be conveyed to her for 
life, with remainders to truſtees to preſerve contingent 
remainders, with remainder to her firſt and every other 
ſon, being a proteſtant in tail, whereas in the other 
caſe it was barely limited to her for life, then to her 
huſband for life, and than to the ue of her body gene- 
rally. IR 
7 From hence it appeared, that the maker of this will 
knew the difference between a general limitation in tail, 
and a ftri& ſettlement, and Cy alſo ras and in won 
e properly to inſert truſtees to preſerve contingent 
are eee ck he intended it. | This furniſhed a 
' much ſtronger objeQion than that which is drawn in the 
preſent caſe from the limitation of the other moiety to 
the after-born ſons of Mrs. Spencer ; and yet it did not 
prevail to ſupport the legal conſtruction of the words 
aoainſt the manifeſt general intention of the teſtator, 

" 3dly, This caſe naturally leads me to the third anc 
laſt queſtion, Whether there is any particular ſettled 
rule or determination of this court, which will ſtand. in 
the way and prevent the teſtator's intention from taking 
effect. | 

And under this head I told you, I propofed to conſider 
the diſtintion between tru/ts executed and truſts execu> 
tory. 
For the plaintiff, it has been objected, that two parti- 
cular ſettled rules ſtand in the way. 1ſt, That although 
in decreeing an execution of marriage articles, entered 
into for valuable conſiderations, the court in order to 
render the contra& of the parties effeCtual, will make 
ſuch a conſtruftion as is contended for by'the defendants : 

Yet upon a will, under which all the parties claim volun- 

| tarily, the words deviſing, a truſt eſtate muſt be taken as 
they are, and the court is not at liberty to depart from 
hy, That even in the caſe of wills there 1s a diffe- 
rence eſtabliſhed between zru/ts executed and truſts execu- 
zory. That for inſtance, Where the deviſe is to the uſe 
of A. and his heirs in truſt for B. and his heirs or iſſue 
of his body, that is a zr/f executed, and the court cannot 
vary the words ; but where the deviſe is to A. and his 
heirs, upon truſt to convey the eſtate to Þ. and the heirs 
or iſſue of his body, that is a zru/t executory: and the court 
has a greater latitude to mould and frame it fo as to an- 
ſwer his intention. es 
The leading authority to ſupport the firſt objeCtion is, 
that of Bale and Coleman decreed by Lord Cowper, 26th 
July 1708, and afterward by a rehearing by Lord Har- 
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court, 28 April 1111. Regi/ttr-book 1710. Lib, a. 309; 
Reported 2 Vern, 670. 1 P. Will, I42. In ſupport of the 
latter objeQiion, ſeveral caſes have been argued, 1ſtg”I 
will conlider the firſt objeQion in the firſt place. 

It is very true, that a difference has been allowed 48 
tween the conſtruftion of marriage articles for valuable 
conſiderations, and of truſts in wills, notwithſtanding it 
has been admitted, that the intention of the party ought 
to prevail in both. For this reaſon it is, that you ob- 
ſerve I have not cited any one caſe ariſing upon articles 
for valuable conſiderations. But I beg leave to deny the 
propoſition that has been laid down, that becauſe under 


a will all the parties claim as volunteers, therefore the: 


words deviſing a truſt eſtate muſt be taken as they are, 
and the court cannot depart from them. There is a 
multitude of authorities in this court to the contrary 
ſeveral of which I have cited already, and it muſt of ne= 
cellity be ſo. For, as the court is in moſt of thoſe caſes 
bound to decree a conveyance of the legal eſtate, if it 
ſhould inſert in the conveyances the very ſame words of 
limitation, which are found in the will, they would very 
often have a different operation in a deed, and carry 
a different eſtate, from that given by the will. There 
are various caſes of this ſort ; but to put one plain in- 
ſtance inſtead of many : 


The word ſue in a will is generally and properly a 


word of Jimitation of eſtate ; but in a deed it is always 


a word of purchaſe, and muſt operate accordingly, 
What then follows from hence? The court muſt in all 
ſuch caſes make a conſtruction of the words of the will 
according to the intention of the teſtator; which 
amounts to this, that they are bound to depart from the 
very words in order to comply with the teſtator's intent 
appearing in the will (7. e.) upon the whole frame and 
texture of the will. 

I will now examine the caſe of Bale and Coleman a 
little particularly. //ill;am Hz@well by his will dated 2 
June 1702, deviſed to William Coleman, - Elizabeth Bale, 
Filliam Bogan, and Fohn Legaſnill and their heirs, all his 
manors and lands, to the intent that they ſhould by ſale 
or leaſing, pay his debts, and the reſidue of the premiſles 
to-the ſame four perſons and their heirs, equally to be di- 
vided between them. By a codicil dated the 10th of the 


ſame June 1707, the teſtator declared his will to be, after 


his debts paid, and devidend made of the remainder of the 
premiſſes, that no:withſtanding the expreſs words of his 
will to Elizabeth Bae, her heirs and afligns for ever, his 
meaning was, that ſuch part as ſhould fall to the ſhare 
of Eliz. Bae, ſhould be and remain to Elz. Bale for her 
life, with a power to. make leaſes for 9g years, determin- 
able on three lives, and after her death to the plaintiff 


Chriſtopher Bale her ſon for life, with like power to 


make leaſes, remainder to the heirs male of his body, 
lawfully to be begotten, and for default of ſuch iſſue, to 


| Coleman and Bogan, and their heirs, equally to be divided 


between them. Chrifopher Bale the ſon of Eliz, was 


plaintiff in the cauſe, and the defendant C:leman inſiſted 


he ought only to have, by the conveyance to be executed, 
an eſtate for life limited to him, with remainder to his 
firſt and every other ſons and the heirs male of the bo- 
dies of ſuch ſons ſucceſſively, with remainder to the de- 
fendants. Coleman and Bogan and their heirs, Jet” > 


Upon the hearing of this cauſe before I.ord Cowper in - 


1708, he was of that opinion, and deciced that there 
ſhould be a partition of the reſidue of the eſtate; and 
that the ſhares ſhould be conveyed in this manner, 
Viz, one fourth to the defendant Coleman, two fourths to 
the defendant Bogan ( Fohn Legaſnill being only a truſtee 
for him) and the remaining fourth to defendant E/:z. 
Bale the plaintiff's mother ; that this laſt fourth part 
ſhould be ſettled to the uſe of El:z. Bale for life, with 
a power of leaſing ; and after her deceaſe to the plaintiff, 
Chriſtopher Bale, her ſon for life, with the like power 
of leaſing, and after his deceaſe, to the firſt and every 
other ſon of his body, and the heirs male of the body of 
every ſuch ſon ſucceſhvely ; and for default of ſuch ifſue, 
to the defendants Co/zman and Bogan, and their heirs ag 
tenants in common, » 


« 
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If it had reſted here, this decree had been a clear au- 
thority for the defendants in this cauſe; but Bale and 
Coleman were reheard before Lord Harcourt in April 1711, 
who was of a different opinion, and ordered, that my 
Lord Cowper's decree, ſo far as it directed a conveyance 
of the laſt fourth part to the firſt and every other ſon of 
Chri/tzpher Bale, ſhould be reverſed, and initead-thereof, 
it ſhould be conveyed after the death of Chri/topher Bale, 
to the uſe of the heirs male of the body of the ſaid = 
topber Bale, and for default of ſuch iſſue to the uſe of Cole- 
man and Bogan and their heirs as tenants in common. In 
this decree my Lord Harcourt has cauſed his reaſons to be 
very minutely entered, and from them the plaintiffs 
counſel have argued more than from the judgment itſelf. 
The declarations are theſe : His Lordſhip declared, that 
this caſe, ariſing upon the words of a will, was much 
different from the caſes decreed in this court upon mar- 
riage articles, that ſuch articles are always intended to be 
carried into a further and more perfect execution ; that 
the parties to ſuch articles are to be conſidered as pur- 
chaſers; and in a court of equity ought to have their con- 
tract executed according to the intent and the nature and 
courſe of marriage articles and ſettlements: on making 
whereof the iſſue male of the marriage are particularly re- 
garded, and generally taken as purchaſers, * 

| That when by the careleſs penning of marriage arti- 
cles, the contract is expreſſed in conlideration of an in- 
tended marriage and portion, and to ſettle the huſband's 
eſtate to the uſe of him and his intended wife, and the 
heirs male of their bodies, or the like, that general limi- 
tation has been reſtrained in this court (when an execu- 
tion of the marriage articles and agreement has been de- 
creed) to an eſtate to the huſband for life, with a remain - 
der to his firſt and other ſons in tail male; for that it 
could not reaſonably be ſuppoſed a valuable conſideration 
was agreed to be given to have an eſtate ſo ſettled, that 
the huſband ſhould deſtroy or bar the ſettlement as ſoon 
as he ſhould make it : But that no one caſe had been 
cited where the like decree had been made upon the words 
in a will, under which the deviſees claim voluntarily ; 
that in this caſe the queſtion aroſe upon the words in the 
codicil; and that all wills ought to be conſtrued accord- 
ing to the intent of the teſtator ; ſo as ſuch intent appears 
with certainty, and be conſiſtent with the rules of law ; 
but ſuch intent could no otherwiſe be conſidered in a court 
of equity than in the courts of law ; and that the ſame 
words of limitation in a will, ought to receive the ſame 
conſtruCtion in a court of equity as they have at law; that 
the ſame words in a will, which at law would carry a legal 
intail, ought to be ſo conſtrued in this court, when they 
fall under a truſt, and are to be carried into a further exe- 
cution, as in this preſent cafe by the words in the codicil, 
according to the known rules of conſtrattion of lay : 
The teſtator has given the plaintiff an eſtate-tail in the 
defendant Elizabeth Bale's ſhare after her deceaſe, and 
ſubje& to her power of leaſing, given by the teſtator, and 
that in this caſe it could not be inferred with any cer- 
tainty from the power of leaſing, that no eſtate-tail was 
intended ; in regard ſuch power of leaſing is more bene- 
ficial than that given to tenant in tail by ſtat. 32 ZH. 8. 
And it being admitted, that the debts and legacies are 
paid, therefore the ſame conſtruction _ to be made 
as if no truſt had been ; and then in conſtruttion of law, 
it will be an eſtate-tail executed, 

Conſider theſe reaſons, and how far they are applicable 
to the preſent caſe. 'The firſt part of this declaration, 
relating to the diſtinction between the conſtruftion of 
marriage articles for valuable conſideration, and wills, is 
certainly right ; but has nothing to do with the preſent 
caſe ; and it is remarkable, that the caſe there put, is of 
articles limiting the eſtate to the huſband and wife, and 
the heirs male of their bodies ; which in this caſe would 
be decreed to be executed in ſtrict ſettlement, and then it 
follows : ©* But that no caſe had been cited where the 
like decree had been made upon the words of a will.” 
This is very true : There never was ſuch a decree, nor 
ever will be, where there is no more in a will then is 
there ſtated ; for in the caſe put, there is no inſertion of 


truſtees to preſerve contingent remainders, nor any thing 
2 


| executed in this court by ſubpane, as the old 


0 
elſe to indicate an intention in the teſtator different from 
the legal force of the words, | 

The next clauſe in the declaration ſeems to be applied 
to deviſees of legal eſtates in wills, about which there is 
no queſtion but they muſt receive the ſame conftruftion 
in courts of equity as in courts of law. The next words 
relate direQly to deviſees of truſts, and I own they go a 
great way; ** That the ſame words in a will, which at 
law would create a legal intail, ought to be fo conſtrued 
by this court, when they fall under a truſt, and are to be 
carried into a further execution, as in the preſent caſe, ſo 
as to make an equitable intail.” Now here I muſt ob- 
ſerve, that this propoſition includes all truſts, as well 
what have been called tru/?s exrcutory as truſts executed. 
For the words are, which are to. be carried into a further 
execution. 

[ fear his Lordſhip, for whoſe abilities I have great de- 
ference, had not in that caſe been fully informed of the 
precedents; for almoſt every one of the authorities of this 
caſe which I have cited under my ſecond head, are dire&t 
contradictions to this propoſition, and having already 
ſtated them, I now only refer you to them. 

At the concluſion of the general argument in this de- 
claration, there is a very remarkable clauſe. 4+ And it 
being admitted, that the debts and legacies are paid 
therefore the ſame conſtruftion ought to be made, as if 
no truſt had been,” His Lordſhip has thought fit to 
call in this reaſon in aid of his opinion; but I own I can- 
not conceive how that ſubſequent faEt can vary or ope- 
rate all in the expoſition of the will z but if it could, it 
diſtinguiſhes that caſe from the caſe now in judgment; 
for here the eſtate is not ſold, nor the truſt performed. 

I may be thought to ſtand in need of ſome excuſe for 
dwelling ſo long upon this caſe ; but it had been ſo much 
enforced and relied upon, that I thought it neceſſary, and 


T cannot help adding one circumſtance within my private 


knowledge, 


After this noble Lord was out of his office, I have 
heard him more than once expreſs himſelf very ſtrongly, 
and very wiſely, againſt declaring general reaſoning in 
decrees of this court, which poſlibly may affe& other caſes 
not then in judgment, and which conſequently could not 
have been fully conſidered nor foreſeen. I could have 
wiſhed that his Lordſhip had not departed from that cau- 
tious rule in this inſtance. | 

But to add force to this precedent, it was ſaid at the 
bar, that the cauſe was reheard again before my Lord 
Cowper, when he came to the great ſeal a ſecond time, 
and that he was convinced by Fe Harcourt's reaſons, 
and affirmed the latter decree made for the reverſal of his 
own. But that was a miſtake; for it never was reheard 
again by Lord Cowper, and indeed, ſecond hearings are 
contrary to the general rule of the court: and therefore if 
Lord Couper ever did throw out any thing like giving way 
to Lord Harcourt's reaſonings in that decree, it muſt be 
only obiter upon the occaſional mention of it in ſome other 
cauſe; and after all, my Lord Harcour?'s reverſal of Lord 
Cowper's decree does not ſtand in need of that detail 
of general reaſons to ſupport it: It may be maintained 
upon the foot of particular diſtinftions from other prece- 
dents, and is moſt plainly diſtinguiſhed from the preſent 
caſe. 2dly, I come now to the ſecond objeQion ariſing 
under this head, which is founded on the difference ſaid 
to have been eſtabliſhed between trufts executory and truſts 
executed ; + 'T hat the court has a greater latitude of con- 
{trution to anſwer the intent in the one than in the 
other.” 

Nobody can be more averſe than I am Dutta movere, 
to ſhake things ſettled ; but I cannot find that this diſ- 
tinction has been eſtabliſhed by any dire& reſolution upon 
the point, though mention has been made of it arguends, 
and reaſons have ſometimes been drawn from it colla- 
terally, to ſtrengthen deciſions in caſes where a convey- 


| ance has been direted by a will. 


If one was to examine this diſtinRion to the bottom, it 
might perhaps ſound alittle ſtrange in the ears of lawyers, 
that ſuch a diſtintion ſhould be ſolemnly eſtabliſhed. 
All truſts are in the notion of law executory, and to be_ 
books ' 
ſpeak. 
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ſpeak. At Common law every uſe was a truſt: Then 
comes the ſtat. 27 H. 8. and executed the legal eſtate to 
the uſe, and conjoined them together. That ſtatute 
mentions tru/ts as well as »ſes, and a truſt executed is in 
tritneſs now a legal eſtate: And therefore in order to 
bring it into the juriſdiction of the Chancery, it muſt be 
executory, that is, the legal eſtate muſt want to be exe- 
cuted to the truſt, and a conveyance to be decreed. 

Therefore one eſſential part of the zru/? is, that the 
truſtee is to convey the eſtate at ſome time or other : 
Sometimes it is to be done ſooner, ſometimes later : And 
this, whether the teſtator has directed it or not; and fo 
much every teſtator is preſumed to know. One may 
therefore reaſonably doubt how it can make any ſubſtan- 
tial difference, whether the teſtator has in words direCted 
' a conveyance or not; ſince the_law, that is, the courſe 
of this court, takes notice that the teſtator could not 
intend his eſtate ſhould always remain in truſtees z but 
that one principal confidence repoſed in them is to con- 


vey. 

I have ſaid, one may reaſonably doubt of this, and I 
choſe not to carry it further at preſent out of deference to 
thoſe great men who have laid any weight on this diſ- 
tinction. The caſe wherein the moſt ſtrong reaſoning is 
produced on this ſubject, is that of Lord Glenorchy and 
B:fvill. What my Lord Talbot ſaid in his argument in 
that cauſe relative to this point, has been ſtated to me to 
be this: 

<< There is another queſtion, viz. How far in caſes 
of truſts executory, as this is, the teſtator's intent is to 
prevail over the Crengeh and legal fignihcation of the 
words? I repeat it, I think in caſes of truſts executed or 
immediate deviſes, the conſtruion of the courts of law 
and equity ought to be the ſame; for there the teſtator 
does not ſuppole any other conveyance will be made ; but 
| In executory truſts he leaves ſomewhat to be done : The 
truſts are to be executed in a more careful and accurate 
manner. 'The caſe of Leonard and the Earl of Suſſex, 
had it been by a executed, would have been an eſtate- 
tail, and the reſtraint had been void ; but being an exe- 
cutory truſt, the court decreed according to the intent, 
as it was found expreſſed in the will, which muſt now 
govern our conſtruction ; and though all parties claiming 
under this will are volunteers, yet are they intitled to the 
aid of this court to direct their truſtees, I have already 
ſaid what I ſhould incline to, if this was an immediate 
deviſe z but as it is executory, and that ſuch confſtruftion 
may be made, as that the iſſue may take without any of 
the inconveniences, which were the foundation of the re- 
ſolution in King and 2/elling's caſe, and that the teſtator's 
intent is plain that the iſſue ſhould take the conveyance, 
by being in common form, viz. 5 To the Lady Glenorchy 
for life, remainder to her huſband for life, remainder to 
the firſt and every other ſon, with a remainder to the 
daughters, will beſt ſerve the teſtator's intent.” Nobody 
can poſlibly have a greater deference for my Lord Talbet's 
_ opinion than I have; but I think his decree in that caſe 
| To right, that it did not want the aid of the diſtinCtion 
there made. Conſider then how far it amounts to a po- 
ſitive opinion, even to conclude himſelf. 

The firſt words indeed as ſtated are theſe : © I think in 
caſes of truſts executed or immediate deviſes, the con- 
 ftruQtion of courts of law and equity ought to be the ſame z 
for there the teſtator does not ſuppoſe any other convey- 
ance will be made.” But I think I have proved, that 
the teſtator is in moſt caſes preſumed to know that ſome 
time or other a further conveyance muſt be made. 

Immediately after his Lordſhip mentions the caſe of 
Leonard and Earl of Suſſex, and ſays, had that been by 
act executed, it would have been an eftate-tail, and the 
reſtraint had been void. If by a&t executed is meant a 
deed in the teſtatrix's life-time, v/hich is the proper ſenſe 
of the words, it is certainly right ; for all ſuch reſtraints 
of alienation are void at the Common law. But if it be 
meant of a deviſe to truſtees upon an immediate truſt, 
without expreſſly direQing a conveyance, I beg leave to 
doubt of it; oF whether, if ſuch a clauſe of reſtraint had 


been inſerted in a deviſe of a truſt executed, (as it is 


called) the court, when it had decreed a conyeyance, 
Vol. Il, : 
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would not have been bound to decree it in firidt ſettle 
ment, as my Lord Cowper did in that caſe. He adds 
further, * and though all parties claiming under the will 
are volunteers, yet they are intitled to the aid of this 
court to dire& their truſtees,” But can this differ the caſe 
of what has been called an executory truſt from an im- 
mediate deviſe in truſt: in both caſes the parties are 
equally intitled to the aid of this court to direct their 
truſtecs in making a Conveyance. But toward the end it 
appears, that his Lordſhip had not formed any fixed opi- 
nion to bind himſelf upon this point ; for he ſays, © I 
have —_ ſaid what I ſhould incline to;if this was an 
immediate deviſe.” This ſhews it was only the preſent 
inclination of his thoughts, without having abſolutely de- 
termined his judgment upon that particular point. And 


indeed it appears, that he afterward relaxed from this " 


for in the caſe of J/ithers and Allgozd, which was decreed 
near two years afterwards on the 4th Fuly 1735, and 
has been already ſtated, his Lordſhip made the like con= 
ſtruction upon a truſt in a deed, wherein there was no di- 
rection of a conveyance, nor any thing to diſtinguiſh it 
from what has been called a tr? executed. In the caſe 
of Papillon and YVoyce, my Lord King, who was very fa» 
vourable to the ſtri rules of law, neither founded him- 
ſelf upon, nor made any ſuch diſtin&tion ; for according 
to Mr. Williams's Rep. Val. 2. p. 478. which agrees with 
my memory, he ſays the diverſity is, where the will 
paſles a legal eflate, and where it is only executory, and 
the party muſt come to this court in order to have the 
benefit of the will: That in the latter caſe the intention 
ſhall take place, and not the rules of law. You obſerve 
here that he explains what he means by the word execu- 
tory (z. e.) where the party muſ? come to this court 1 have the 
benefit of the will; and that is the caſe of all truſts, which 
muſt be executed by /ubpena, 

I have now gone through the general reaſoning of the 
caſe. But there is one thing ftill behind which is parti- 
cular to this cauſe, and I really think decifive as to the 
determination which ought to be made. | 

I laid it down at firſt, and in this intirely agreed with 


his honour the Maſter of the Rolls, that nothing which 
has happened ftince Ine Uwtaii uf Pf Aft can 


vary the conſtruction of this will, or the conſequential 
rights of the parties; but the determination of the court 
muſt be the ſame as to all legal and equitable conſe- 
quences, as if Benjamin Bag ſhatw, the deviſee, had been 
living, and now came to this court for a Cecree, This 
being an allowed and undoubted principle, I now conſider 
what muſt have been done, in caſe Benjamin Bas ſhaw 
had at this time been plaintiff, and praying of the court 
a conveyance of the moiety of the eltate upon the foot 
of the will. 

If that had been the caſe, the court muſt have decreed 
the ſurplus money ariſing by ſale to be laid out in the 
purchaſe of land, and one moiety of thoſe lands to be 
conveyed to the uſe of Benjamin Bag ſhow, with remain- 
ders over. | 

Then the queſtion would have ariſen dire, whether 
the remainder to truſtees to preſerve contingent remain- 
ders, which ſtands in the will, ſhould have been inſerted 
in the conveyance or left out. If 7t ought to have been 
inſerted, then the next limitation of the uſe muſt have 
been to the firſt and every 'other ſon of Benjamin Bag- 
ſhaw in tail general, with remainder to his daughters in 
tail as tenants in common ; for the court could not have 
direCted a conveyance to uſes to be made to Benjamin 
Bag ſhaw for life, with remainder to truſtees to preſerve 
contingent remainders during his life, and after his de- 
ceaſe to the heirs of his body in the very words of the 
will. This is clear, becauſe it would be abſurd and con- 
traditory: It would be to inſert a clauſe in a deed to 
preſerve contingent remainders in that deed, when there 
were no contingent remainders to be preſerved. 'I his was 
expreſſly agreed by my Lord King in the caſe of Papillon 
and Yoyce, His words were, as I took them from his 
mouth : *©* If this conveyance ſhould be made in the 
« words of the will, it would be a very blundexing one, 
« and the court will :not decree that contrary to the in- 
«« tention of the teftator,” If in this conveyance it 

9X ought 
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Ought to have been left out, then the limitations of the 
conveyance muſt have been framed to the uſe of Benja- 
min Bagſhaw for life, without impeachment of waſte, 
and aiter his deceaſe to the heirs of his body, with the 
other remainders over. According to theſe words an 
immediate eſtate-tail in poſſeſſion would have been veſted 
in Benjamin Bagſhaw. In the one or the other of. thoſe 
ways, the conveyance muſt have been formed; for I can 
think of no third method. Now, take it which of thoſe 
ways you pleaſe, the court muſt have departed from the 
ftrict words of the will, and then the queſtion comes to 
this: Whether the court ought to have departed from 
the words of the will, to comply with the intention of 
the teitator, or to contradict and defeat it? And my opi- 
nion is, that if in any caſe, I am obliged to depart from 
the firict words of the wil), I am bound to do it ſo as to 
ſupport and comply with the teſtator's intent, rather 
than to contradict and deiteat it. And I hold with my 
Lord Hale, in the caſe of Pybus and Mitford, 1 Vent. 
378. © If we can by any means ſerve the intent of the 
parties, we ought to do it, as good expolitors ; for, 
as my Lord Hebart ſays, Judges in conſtruction (even) 
of deeds, do no harm if they are aftutz in ſerving the in- 
tention of the parties, without violating any law,” To 
this, it has been objected in argument at the bar, that 
ſuppoſing you may be at liberty to vary from the letter of 
the will, yer ſtill you muſt adhere to that which would 
be the legal operation of the words of limitation of a truſt, 
when it ſhould be reduced intoa common law conveyance. 
I deny this general propoſition, and think I have diſ- 
proved it both by reaſon and authorities. But for argu- 
ment-ſake, admitting the general propoſition, the court 
could not have done it in the preſent caſe, by leaving out 
the remainder to truſtees to preſerve contingent uſes, 
without conveying to Benjamin Bagſhaw a difterent legai 
eſtate, from that which the words of the will would have 
Carried, it it had been a legal deviſe of the lands. In 
Coulſon and Coulſon the deviſe was of a legal eſtate, and 
the words the ſame as in the will. But all the Judges 
of B. R. held, that by reaſon of the remainder to truſtees 


to preſerve contingent uſes, interpoſing between the de-. 


viſe to Robert Coulſon for lIifs, ani the ſubſogquont limita 
LON to the heirs of his body, Robert took an eſtate for 


life, not merged by the deviſe to the heirs of his body, 
but by that deviſe an eſtate-tail in remainder veſted in the 
faid Robert Coulſon. The conſequence of this opinion is, 
that if the court, in framing the conveyance, in the caſe 
ſuppoſed of Benjamin bagſhaw, being before the court, 
had left out the remainder to the truitees and their heirs, 
| Guring the life of Benjamin Bagſhaw, to preſerve contin- 
gent remainders, which in purſuing the later method, 
they certainly muſt have done, they would have given 
Benjamin Bagſhaw not only a different equitable eltate, 
but alſo a different legal eſtate, from what the words, as 
they ſtand in the will, would have given him : To ex- 
plain this: By the legal operation of the words of the 
will, he would have had an eſtate for life, in poſſeſſion, 
not united with inheritance; with remainder to truſtees 
and their heirs during his life, with a remainder to him- 
ſelf in tail. | 

But by ſuch a conveyance by deed as is contended for, 
on the plaintiff's part, he would have had no parti- 
cular eſtate for life, but an immediate eftate-tail in 
poſſeſſion. 

From hence it clearly appears,. that if in the preſent 
Caſe the court had direCted the conveyance to the uſe of 
Benjamin Bagſhaw for life, and after his deceaſe, to the 
heirs of his body, they would not only have departed 
from the very words of the will, but alſo from the legal 
operation and effes of thoſe words : and conſequently 
have contradicted the teſtator's intention, according to 
the conſtruftion of a court of law as well as of a court of 
equity, 

But this I cannot think myſelf warranted to do: and 
for all thcſe reaſons my judgment is, 

To reverſe ſo much of the laſt decree made at the 
Rills as declares, that Benjamin Bagſhaw took an eſtate- 


tajl by the will of Benjamin Aſhton, and as dire, has! 


| 
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| one moiety of the clear ſurplus of the purchaſe-nioney 
be paid and applied according to the will of Benjamin 
Bagſhaw : And inſtead thereof, as all the particular limi- 
tations in Mr. A/hton's will are, by the events which have 
happened, ſpent and determined, I muſt decrce, that one 
moiety of the clear ſurplus of the money, ariſing by fale 
of the truſt eſtate in queſtion, be paid by the defendant 
Tohn Spencer, to the heirs at law of the teſtator Benjamin 
Aſhton, 


9. Of revoking a will ; and where a will ſhall be ſet aſide 
for fraud. 


By fiat. 29 Car. 2. cap. 3. it is enaQted, © that no de- 
viſe in writing of lands, tenements, or hereditaments, or 
any clauſe thereof ſhall be revokable, otherwiſe than by 
ſome other will or codicil in writing, or other writing, 
declaring the ſame, or by burning, cancelling, tearing 
or obliterating the ſame, by the teitator himſelf, or in his 
preſence, and by his direCtions and conſent, but ſha!l con= 
tinue, &c. unleſs altered by ſome other will or codicil in 
writing, or other writing of the deviſor, ſigned in the 
preſence of three or more credible witneſſes, declaring 
the ſame: And by the ſame aCt, no will in writing, 
concerning perſonal eſtates, ſhall be repealed, nor any 
clauſe or bequeſt therein altered by words, or will 
by word of mouth only, except the ſame be, in the life 
of the teſtator, committed to writing, and read to, and 
allowed by him, and proved to be done by three wit- 
nefles,” 

But where a man, by will in writing, deviſed the re- 
ſidue of his perſonal eſtate to his wife, and after, ſhe dy- 
ing, he, be a nuncupative codicil, bequeathed to /F. S. all 
that he had given to his wife, it was reſolved good ; for, 
by the death of the wife, the deviſe of the refidue was 
totally void ; and the codicil was no alteration of the 
former will, but a new will for the reſidue. Roym. 
334+ | 
Revocations by the at of the party are either expreſs, 
as where the deviſor expreſsly declares his mind, that his 


will ſhould be revoked ; or implicd, as where the eſtate 
or thing deviſed ie altered aftcr making of the will. 2 Ar. 


Eq. Caf. 769. Sir Richard Templeman's caſe, Mich. 4. 

Ann, in C. B, 
| Lord Hardwicke Lord Chancellor : The general prin- 
ciple is, that at the time of the deviſe the deviſor muſt 
have a diſpoſing capacity, and an eſtate in the land de- - 
viſed; and the eſtate muſt remain in the ſame plight and 
condition until his death : For the leaſt alteration by an 
act of his, makes it a different eſtate, and ſhews a difte- 
rent intention, and therefore is an actual revocation. 
Thus if one ſeiſed in fee deviſes, then infeoffs another to 
the uſe of himſelf in fee, though it is the old uſe that re- 
mains, yet it is a revocation, though it is his own feoff- 
ment. $o of a bargain and ſale without inrolment, So 
if a man thinking himſelf tenant in fee, deviſes, and then 
apprehending himſelf to be only tenant in tail, ſuffers a 
recovery, with intent to confirm his will, it is a revoca- 
tion. As to mortages, they are exceptions out of the 
rule. At law a mortgage for years, and in equity a 
mortgage in fee, are revocations pro tanta only ; and the 
reaſon 1s, that a mortgage is only a ſecurity ; and though 
it be a conveyance ot a real eſtate, yet in this court it is 
a Chattel intereſt only, and goes to the executor, and it 
gives no dower., In the caſe wherein theſe leading prin= 
ciples were eſtabliſhed, after the teſtator had deviſed all 
the manors, lands, tenements, and hereditaments, he by 
a deed conveyed an advowſon which he was ſeiſed of at 
the time of making his will, to and to the uſe of truſtees 
and their heirs; in truſt to preſent the church when void 
to a particular perſon, if qualified, on the terms pre- 
ſcribed therein: And if ſuch a perſon ſhould be in+ 
capable, then to preſent ſuch clerk as A. ſhould nomi- 
natez and in default of nomination by him, as the 
truſtees ſhould think fit. "The perſon intended was pre- 
ſented; and on a bill brought by the heir at law of the 
teſtator, to have a legal conveyance of the reſidue of rhe 
advowſon, the queſtion was, Whether this deed, bolng 
| only 
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only a truſt for a particular purpoſe, as it was alledged, 
was a total or partial revocation? And determined by 
Lord Chancellor, after arguiny as above, that it was a 
total revocation ; it being a grant of the legal intereſt ; 
and the truft was a real and beneficial intereſt given by 
it to the truſtees, that of nominating themſelves in de- 
fault of A's nominating : And he decreed, a conveyance 
to be made according to the prayer of the bill. 5 Bac. 
Abr. 527. Cites MS, Rep, Sparrow v. Hardcaſtle in Canc, 
Paſc. 17 Ges. 2. 

{. 8. ſciſed of alcaſe for lives, deviſes it ; and afterwards 
I. S. ſurrenders the old leaſe, and takes a new ene to him 
and his heirs for 3 lives, Decreed by Lord Chancellor 
King, that this renewal of the leaſe was a revocation of 
the will, as to this particular. 3 P. I/ill. Rep. 166, 170. 
Marwzzd v. Turner. 

So where a truſtee deviſed by his will, a leaſehold eſtate 
under Magdalen College, Oxon; and after the making of 
this will, before his death, renewed his leaſe, by ſurren- 
dering the old one, and taking a new leaſe. Determined 


by Lord Chancellor, that this was a revocation of his 


will. And though the teſtator, aſter the renewal, look- 
ing amongſt his papers, had ſaid, this is my will, that was 
held to be no republication. 5 Bac. Abr. 527. cites MS. 
Rep. Sir Tho. Abney v. Miller, in Canc. Trin. 1743. 

if the latter part of a will is inconſiſtent with the for- 
mer part of it, ir ſuperſedes and revokes it. Per Reynold 
Ch. B. and Comyns and Thompſon, Barons in Scacc. Hitz- 
gibbons 195. Attorney General v. Gavernor and Co. of Chelſea 
Water -warks, 

It was agreed to be the conſtant rule of this court, that 
where a legacy was given to a child, who afterwards upon 
marriage, or otherwiſe, hath the like or greater ſum, it 
ſhould be intended in ſatisſaCtion of the legacy, unleſs the 
teftator ſhould declare his inten. otherwilez and it was 


aid the words of ratifying and confirming do not alter 


the caſe, though they amount to a new publication, 
being only words of form, and declaring nothing of the 
teſtator's intent in this matter. 2 Frem, Rep. 224. rod 
V. Hurſl, | 
Defendant's teſtator by his will gave his four daugh- 
ters 6001. a-piece, and afterwards married his eldeſt 
daughter to the plaintiff, and gave her 7004. portion 
after that he makes a codici], and gives 100/. a-plece to 
his unmarried daughters, and thereby ratihes and con» 
firms his will, and dies. Plaintiff preferred his bill for 
the legacy of 600/. given to his wife by the ſaid will. 
And his honour held, that the portion given by the tel- 
tator in his life-time, ſhould be intended in ſatisfaction 
of the legacy. 1d. 1bid. : 
1. S. had four daughters, A. B. C. and D. and by his 
will deviſed to A. 10001. and by the ſame will deviſed to 
them 1500/. a-piece for their portions 3 which laſt ſums 
were to be raiſed out of a real eſtate deviſed by his will 
for that purpoſe. 4. marries in £, S's life-time z and 
Z. S. gave her 40001, portion. And per Lord Keeper 
I/right, this 40001. portion muſt be taken to be a ſatis- 
faction of the 1500 /. given A. by the will of her father; 
and a revocation of the will pro tanto: but as to the 
10001. that being a general legacy, A. muſt have it not- 
withſtanding the 4000 7. | grixy her for her portion. Prec. 
in Chanc., 183. Ward v. Lant. | | 
E. S. Jevited lands in S. to A. his ſon for 9g years, de- 
| terminable upon three lives, and by his will charges the 
ſaid lands with an annuity of 40/. per annum to his 
daughter 44. and afterwards deviſes the ſame lands for 99 
years, determinable upon three other lives, reſerving 
501. a year rent ; this is, during the continuance of the 
leaſe, a revocation ; but it is no revocation As tO the 40 /. 
per ann. annuity, there being rent enough reſerved to ſa- 
tisfy that. Vin. Abr. tit. Deviſe (R- 2) Ca. 10. f. 140. 
ker v. Lamb. 
"9/8. By will (int* a”) deviſes to B. his younger ſon 
750/. and afterwards buys him a cornet of horſe's com- 
miſſion, and paid 6501. for it, and it was proved he in- 
tended this ſhould be diſcounted out of his legacy, and 
that he would ftrike ſo much out of the will, as ſoon as 
the accounts came to London to him, but died before 
they came, without altering his will, Decreed that the 
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money paid forthis commiſſion, ſhall go in diminution of 
the legacy, and be tak-n in payment and ſatisfaQtion 
= ſo much. Proc. in Chanc. 263. Hyſtins v, Hoſ- 
Ins. 

If a man deviſes lands, and afterward mortgages the 
ſame for years, and then levies a fine ſur conuſance le droit 
come ceo, and not a fine ſur conceſſit ; this will be a revo=- 
cation; but if there had been a fine ſur conceſſit, it had 
revoked -_ pro tanto, Vin. Abr, tit. Deviſe (P.) Ca. 
IO. þ. 136. | | 

A. by will gave his children ſeveral legacies, and ta 
his eldeſt ſon 20001. afterward he gave him 4001. to go 
to /ta'y, and being a merchant, enters on the debtor ſide 
of his book, my ſon debtor 400/, Then by a codicil, 
having taken an account of the eſtate, and finding it 
would not anſwer all the Jegacies, he retrenches 400 /. 
out of each of the young children's legacies, without ta- 
king any notice of the eldeſt ſon or his 4001. His honour 
decreed the whole 20001. to the eldeſt ſon. Prec. in Chan. 
298. Bird v. Hooper, x | We 

A man makes his will duly executed and atteſted ac- 
cording to the ſtatute of frauds and perjuries, and at the 
ſame time, in like manner, executes a duplicate thereof ; 
ſometime after, the teſtator having a mind to change one 
of vis truſtees, orders his vill to be wrote over again, 


| without any variation whatſoever from the firſt, ſave 


only in the name of that truſtee, And when it was fo 
wrote over, he executes it in the pieſence of three wit- 
nefles, and the three witneſſes ſubſcribed their names, 
but not in his preſence. After this the teſtator cancels 
the .duplicate, by tearing off the eal, and then dies, 
And the queſtion was, Whether this ſecond will, not be- 
ing good, as a will to paſs lands, ſhould yet be a revo- 
cation of the fiſt, and if it ſhould not, whether the 
cancelling the other ſhould be a revocation thereof within 
the ſtatute of frauds and perjuries. And it was decreed, 
that neither the making of the ſecond, nor the cancelling 
the firſt, was a revocation thereof ; though in the ſ:cond 
there was an expreſs clauſe, that he did thereby revoke 
all former and other wills; wherein my Lord Chancellor 


took his diſtinQtion, that the ſecond was not intended 
barely a revocation of the hrit, 10 as to Nguily, bi. toon. 


tion of dying inteſtate, or without any will ; but it was 
intended as an effeCtual will to paſs the lands to the per- 
ſons, and in the manner thereby deviſed : And therefore 
if it was not good as a will to that purpoſe, it was no 
revocation of the firſt, but as it was ſuppoſed to be va- 
lid as a will for paſling the lands by the ſecond: And if 
a man by his will deviſes lands to A. and after makes a 
ſecond will, and thereby deviſes the lands to B. if this 
ſecond will be not good, as a will to paſs the lands to B. 
it ſhall be no revocation of the deviſe in the firſt to A. 
for it is plain, 4. was to loſe only what. B. was to gain; 
and if B. gains nothing by the ſecond, A. ſhall loſe no- 
thing that was given him by the firſt; But if a man 
executes a ſecond will, which appears to have no other 
intention than to revoke the firſt, and to die inteſtate, 
though this ſecond be not inall circumſtances duly executed 
as a will whereby to paſs lands, yet it will operate as a 
revocation of the firſt: And as to the cancelling or 
tearing of the firſt will, that is no revocation of it in 
this caſe, becauſe that was no ſfelf-ſubliſting independent 
act, but done to accompany, or in a way of affirmation 
of the ſecond: It was done from an opinion, that 
the ſecond had effeQually revoked the firſt, and there- 
fore he tears the firſt as of no uſe : But the firſt was not 
effeQually revoked by the ſecond : And the aCt of tear- 
ing the firſt will, will not deſtroy it neither : For though 
a man may, by the ſtatute of frauds, as effeCtually deſtroy 
his will, by tearing or cancelling it, as by making a ſe- 
cond ; yet if he does make a ſecond, and intends that as 
a revocation of the firſt, if it be inſufficient for that pur- 
poſe, as in the principal caſe, the tearing and cancelling 
being only in conſequence of his opinion, that he made 
a good ſecond will, it ſhall not deſtroy the firſt ; but it 
ought to be ſet up again in equity. 1 Abr. Eq. Caſes 
07. 
: Gut if a man cancels or revokes either the duplicate or 


original will, this is an effeQual avoiding of both, they 


being 


W I L 


being both but one will, and therefore muſt ftand or fall | 
together. 2 Vern. 742. Onions v. Tyrer. 
A man makes his will in writing, and thereby deviſes 


all his real and perſonal —_ to his wife, her heirs and 
executors, in truſt to pay his debts and legacies ; and 
then deviſes ſeveral legacies to his children and other per- 
ſons, and concludes, ** In witneſs whereof I have, to this 
my laſt will and teſtament, containing nine ſheets of pa- 
per, and to a duplicate thereof, to be left in the hands 
of ſuch a one, ſet my ſeal to every ſheet thereof, and to 
the laſt of the ſaid ſheets my hand and ſeal, in the pre- 
ſence of three witneſſes, who all ſubſcribed their names 
in due form of law.” Afterwards the teſtator being 
minded to add other truſtees to his wife, and make ſome 
alterations in his will, ſends for a ſcrivener, and gave 
directions to prepare a draught of inſtructions for another 
will, which the ſcrivener does accordingly, which the 
teſtator read over and approved of very well, and ſets his 
hand to it; and being at a tavern, thinking he had now 
made a new will, he pulls out of his pocket the firſt will 
and tears off the ſeal from the firſt eight ſheets, which the 
ſcrivener ſeeing, aſked him what he was doing ; why 
ſays he, I am cancelling my firſt will. Pray ſays the 
ſcrivener hold your hand, the other will is not perfected ; 
It will not paſs your real eſtate for want of being executed 

purſuant to the ſtatute of frauds and perjuries. I am 
ſorry for that, ſays he, and immediately deſiſted from 
tearing off any more of the ſeals; and in ſome ſhort time 
dies without having done any thing further to perfect the 
ſecond will, or cancel the firſt. After his death, on ap- 
plication to the Spiritual court by the wife, who was made 
executrix of his laſt will, they ſentenced it a good will 
as to the perſonal eſtate, and admitted her to prove it : 
And on a bill brought by the legatces againſt the wife, 
and other truſtees, to have a ſpecifick performance of the 
truſt in the firſt will, and that the eſtate might be ſold, 
purſuant to the direQions of that will ; it was inſiſted 
upon, that the firſt will was revoked either by making 
of the ſecond, or by tearing off the ſeals from the firſt ; 
but Lord Chancellor held, that the ſubſequent will could 


be no revocation as to the real eſtate, not being executed 
According #- «be Nacuic Ur ITaUds and perjuries: And that | 


=s to the tearing off the ſeals from the firſt eight ſheets, 
that not being done animo cancellandi, was no revocation ; 
and that the ſeal remaining whole to the laſt ſheet was 
ſufficient, and in ſtritneſs it was not neceſſary that all 
the ſheets ſhould be ſealed. But becauſe the Spiritual 
court had ſentenced the ſecond a good will of the perſonal 
eſtate, his Lordſhip held it a good will for the whole 
perſonal eſtate, and that ſuch legatees of perſonalties in 
the firſt will, as are left out in the ſecond, muſt loſe 
their legacies ; but for thoſe that had legacies by the firſt 
will chargeable on the real eſtate, if the ſame legacies 
were deviſed to them by the ſecond will, that they ſhould 
Kill continue chargeable on the real eſtate; provided ſuch 
legacies were not increaſed or enlarged by the ſecond will : 
For though the ſecond will was not ſufficient in itſelf to 
charge the real eſtate, yer ſince the real eſtate remained 
well deviſed by the firſt will, they ſhould be ſtill ſecured. 
| by that real eftate; for they were not deviſed out of land 
like a rent, but only ſecured by land, which before was 
well deviſed; but far new abſolute perſonal legacies de- 
viſed by the laſt will, they ſhould be chargeable only upon 
the perſonal eſtate, and ſhould have the preference to be 
the firſt paid out of the perſonal eſtate before the other 
legacies, in the firſt will, charged upon the real eſtate, 
becauſe they had ſeveral funds, out of which they were 
to be paid ; the perſonal legacies in the laſt will out of 
the perſonal eſtate, which was well deviſed by that will, 
and the legacies charged upon or ſecured upon the real 
eſtate, which was deviſed by the firſt will, out of the 
real eſtate. Abr. Eq. Caſe 40g. Hyde v, Hyde. 3 Chan. 
Rep. 155. S. C. | 

A. in December 1915 makes his will, and ſigns, ſeals, 
and publiſhes it in the preſence of four witneſſes, who 
atteſted and ſubſcribed the ſame in his preſence, and there- 
by gives to H. P. his ſon, and to his heirs and aſligns 
far ever, his lands, &c, "The 2d of January following, he 
orders one Q, tg make an alteration in his will, and inter- 

I 


2 


lines theſe words; © I give unto my wife A. P. and her 
aſſigns, my lands in //, for her life; and after her de- 
ceaſe to my ſon H. and his heirs.” The wil! is read to 
the teſtator, and he approves of it with the interlinecation: 
He puts his ſeal upon the wax in the preſence of three of 
the ſame witneſſes, but does not write his name de nv», 
neither do the witneſles ſubſcribe theirs ds novs. The 
queſtion was, whether this was a good deviſe to 4. P. 
for her life? The doubt was chiefly upon the 29 Car. 2. 
whether this alteration was not a revocation within the 
ſtatute, Every bequelt is to continue in force until the 
ſame be burnt, &c, by the teſtator or his direction, in 
his preſence, or unleſs the ſame be altered by ome other 
will or writing of the deviſor, ſigned in the preſence of 
three or four witneſſes, declaring the ſame. If the will 
be ſigned, it may be in any part; and Per Par{-r and 
Eyre, "The putting a ſeal is a good ſigning; for, Per Pur- 
ker Chief Juſtice, "The intention of the parties ſigning it 
and the witneſles atteſting, is only that the witneiles may 
know it again. 'This act is fully penned, and is not to 
be expounded away. Per Powis, Here js no danger of 
fraud or perjury ; here is a new deviſe, and not an al- 
teration, Per Eyre, Every thing is right, ſave the new _ 
ſubſcribing by the witneſſes : "Fhe caſe of Lee and Lib, 
in Shower 68, 69, is right; nobody can ſay this new 
bequeſt was ſigned in the preſence of the teſtator. Per 
Eyre and Parker. "There muſt be more than a bare reyo= 
cation. It muit be ſigned in the preſence of three wit= 
neſſes. The altering a will muſt be underſtood of a re- 
voking, 7. e. an alteration by revocation. "The latter 
implies the whole will, the former of any part, other- 
wiſe this alteration will claſh with the former clauſe; ſo 
that if the teſtator revokes the whole or pait, it ſhal! be 
by will or writing, ſigned in the preſence of witneiizs, 
but they are not obliged to ſubſcribe. Per Eyre, If H. P, 
had been here found heir at law, then A. the leffor of the 
plaintiff, might have been helped ; for if this be an altera- 
tion, ſo as H, is not to have the lands till after £s 
death, ſhe will have an eſtate by operation and umplica- 
tion of law. Vin, Abr. tit. Deviſe (R. 4.) Ca. 3. Þ. 142% 
Townſend v. Pearce. 

It A. deviſes lands to B. and his heirs, and afterwards 
mortgages the ſame lands to F. S. for years, or in fee, 
though a mortgage in fee be a total revocation at law, 
yet in equity it ſhall be a revocation pro tanto only. 1 Vern. 
329, 342, 97, 141, 182. 1 Salk. 158. S. P, | 

So if a man ſeiſed in fee deviſes it to 7. S. in fee or 
for life, and afterwards makes a leaſe to 'f. D. lor years, 
this, even at law, ſhall not be a revocation, but during 
the years ; for his intent does not appear turther than 
during the term for years, I Roll, Abr, 616, Monta- 
gue V. Fefferies. 

So it a huſband poſlefſed of a term for forty years, de- 
viſes it to his wife, and after leaſes the land to another 
for twenty years, and dies ; this leaſe is not any revoca= 
tion of the whole eſtate; but only during the twenty 
years, and the wife ſhall have the reſidue by the deviſe, 
1d. ibid. Wikox's caſe. 

But if A. deviſes lands to B. and his heirs, and twelve 
years after leaſes the ſame lands to B. for ſixty years, ta 
commence after his death, and delivers the decd to a 
ſtranger, to the uſe of B. who does not deliver it to B. 
till after the death of 4. This is a revocation of the whole 
eſtate, for both eſtates are not conſiſtent nor can veſt in 
B. at the ſame time; and it was plainly the intention of 
the deviſor, that B. ſhould have the leſs eſtate only. And 
it was ſo adjudged, though objected, that it was the in- 
tention of 4. that B. ſhould have his liberty to take by 
the leaſe or deviſe, B. not having agreed to the leale in 
the life-time of 4. x Abr. Eg. Caf. 410. 

But if the leaſe made to the deviſee had been to begin 
either in preſenti or future, in the life of the deviſor, it 
had not been a revocation, for inaſmuch as the leaſe 
might have det:rmined in his life, it was conſiſtent with 
his will. Cro. Fac. 49. Coke v. Bullock, 


So where A. by will deviſed to his younger ſon a cer- 
tain meſſuage for ninety-nine years, if three lives lived 
ſo long, yielding and paying to his ſiſter the plaintiff 204 
fer Ann, until twelve years old, and thence 404. per -_ 

or 
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for life: And afterwards: the ſaid A. for 3001. fine de- 


-miſed the ſaid meſſuage to 7. S. for ninety-nine years, if 


three lives lived: fo long, yielding and paying 50/1, per 
Ann. to A. the teſtator, his heirs and aſſigns z and though 
it was held at the Rolls to be a revocation, yet on an ap 
peal to my Lord Keeper, he decreed it to be no revoca- 
tion, and that the daughter ſhould be paid her annuity ; 
and he ſaid, that the rule is, where a ſubſequent a&t ſhall 
amount to a revocation by implication, it muſt be a ne- 
ceflary implication: And the a& muſt be wholly incon- 
ſiſtent with the deviſe. 2 Fern, 495. Lamb v. Parker. 
2 Freem. 284. S. C. 

So if A, deviſes lands to truſtees to pay his debts, and 
then to pay his wife 200 /. per Ann. for her life ; and the 
teſtator living ſeveral years aſter, his debts increaſed from 
2000 /, to 10,000 /., for 8000/7. whereof his ſaid truſtees 


were bound, and afterwards A. the teſtator, by deed and 


fine, conveys his lands to his ſaid truſtees, to ſell to pay 
his debts, and the ſurplus to him and his heirs, and though 
the wife joined with him in the fine and conveyance, yet 
this ſhall be no revocation of the wife's 2007. per #94 
and ſhe ſhall have the 2007. per: Ann. out of the ſurplus 
money after the debts are paid. 2 Fern. 241. Vernon v, 
Fones, 2. Freem. 117.5. C. 

But in a caſe where Edward Earl of Lincoln had mort- 
gaged the manor of S. to the defendant J/ynn and his heirs 
for 12,000/, and afterwards, by his will, in default of 
ifſue male of his own body, diviſed it to Sir Francis Clin- 
ton (who wes to ſucceed him in the honour) for his life, 
with remainder to his firſt and other ſons in tail male, 
with other remainders over; and appointed that his 
houſhold goods at his chief houſe at $. ſhould remain 
there as heir-looms to the next heir male, who ſhould be 
Earl of Lincoln, and made Sir Franas Clinton executor : 
Afterwards the Earl (who was very whimſical) took a 
fancy to one Mrs. Calvert, daughter to the Lord Balti- 


more, and fancied he ſhould marry her, though it was 


proved in the cauſe, there never was any intention of 
ſuch marriage in her, or any of her relations, nor any 
treaty about it ; and in this fancy he makes a leaſe and 
releaſe of thoſe premiſſes to the defendant Davenport and 
Townſend and their heirs, (in conſideration of the ſaid in- 
tended marriage, as it was expreſſed) to the uſe of him- 
ſelf and heirs till the ſaid intended marriage took effect : 
Then as to part, in truſt for Mrs. Calvert and her heirs, 
in lieu of dower, and as to the reſt in truſt that the truſ(- 
tees ſhould ſell it, to difincumber that part limited to 
Mrs, Calvert, and the ſurplus money to his executors 
and adminiſtrators. There was no farther progreſs to- 
wards the marriage, and ſome time after the Earl died 
without any alteration of his will, and the honour de- 
ſcended to Sir Francis Clinton, (who had but a very ſmall 
eſtate, if any) who died ſoon after; and the plaintiff, 
his eldeſt ſon and heir, an .infant of about ſeven years 


_ old, brought his bill to have the redemption of the mort- 


gage, and conveyance of the eſtate: And the defen- 
dants A. B. and C. who were couſins and coheirs of Earl 
Edward, brought a croſs bill, that they might redeem 
and have the eſtate conveyed to them. . And the only 
queſtion was, whether the leaſe and releaſe were a revo- 
cation of the will ? It was ſaid for the plaintiff, that the 
Earl had but an equitable intereſt, the whole eſtate being 
before mortgaged in fee, and therefore it ought to be con- 
ſidered according to equity ; and that though ſuch a leaſe 


law goes upon judging it a revocation is, becauſe the 


| 


- and releaſe would have been a revocation of a deviſe of a 
" legal eſtate, yet it will not be ſo here; for the reaſon the 


leaſe and releaſe is a conveyance of the eſtate, and fo ex' 


neceſſitate rei a revocation of the deviſe: And it is plain 


the law goes upon this, and not upon any ſuppoſed altera- | 


tion in the perſon's will. For if a man makes a will, 
and thereby deviſes lands to F. S. and his heirs, and af- 
terwards articles to ſell the land to F, D. and his heirs, 
and receives the purchaſe money, and dies before any 
conveyance made, theſe articles will be no revocation of 
his will: and yet it is as plain his mind and intention, 
to as thoſe lands, is altered as muchzas if he had aQtually 
made a conveyance to F. D. And in the caſe of an equi- 
"uw wo the leaſe and releaſe makes na alteration of 
OL, il, 
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the eſtate, ſo as to induce a neceſlity of adjudging it a re- 
vocation, as there is in caſe of a legal eſtate : It is plain 
as to his intention, that he did not intend any revocation 
or alteration of his will, unleſs or until that marriage 
ſhould take effet; for by the releaſe it is limited, that till 
that marriage it ſhould continue to him and his heirs, 
which is juſt as it was before z and that marriage having 
never taken effe&, the eſtate continues juſt as it was. 
And it cannot be pretended, that this leaſe and relcaſe are 
an expreſs revocation of his will; and the court of 
Chancery is ſo far from following the ſtri& rules of legal 
revocations, that. it ofien relieves againſt them. And 
therefore if a man deviſes Blackacre to F. S. and his heirs, 
and afterwards mortgages it to F, D and his heirs, this, 
in law, is a revocation of the deviſe, and yet in equity it 
ſhall be none farther than to let in the mortgagee; and 
to this purpoſe were cited ſeveral caſes. And therefore 
lince the court of equity mult interpoſe for one ſide or 
the other, it was concluded it ought to interpoſe for the 
preſent Ear], and that he ought to have the redemption 
of the eſtate, as deviſed by the will of Earl Edward. For 
the defendants it was ſaid, that ſuch a leaſe and releaſe 
would have been a revocation of a deviſe of a legal eſtate, 
and that equitable eſtates are governed by the lame rules 
that legal eſtates are; and there is no fraud or circum- 
vention, or other equitable circumſtances, to make the 
court vary from that rule in this caſe ; and the will is in 


diſinheriſon of the heir, who is always favoured in all 


coutts. And as to the caſes put, where mortgages have 
beer: held to be no revocation in equity, it was ſaid, the 
reaton of that is, becauſe mortgages are not conſidered as 
conveyances of the eſtate, but only charges upon it : And 
my Lord Keeper was of this opinion, and decreed the plain= 
tift's bill to be diſmiſſed, and the coheirs to have the re- 
demption of the mortgage. 1 Abr. Eſq. Caf. 411. 2 Freem, 
202. rejolved it was a revocation : And upon an appeal ſo 
held in Dom. Procer. by a majority of two Lords only. 
So where Sir Fohn Huſband by will in writing, dated 
the 12th of February 1708, deviſed ſeveral pecuniary and 
ipecifick legacies, and then gave all the reſt of his real 
and perſonal eſtate, after all his debts and legacies paid, 
to Zohn Pollen, on condition he took the name of Huſ- 
band upon him, and the heirs male of his body, with di- 
vers remainders over : Afterwards by leaſe and releaſe, 
the 3oth. of Augu/t 17509, Sir Fohn Huſband, together 
with 7.S. the truſtee, conveyed ſeveral manors and 
lands in the county-of Farwick to truſtees and their heirs, 
to the uſe of himſelf for life, without ' impeachment of 
waſte, and that the truſtees and their heirs ſhould execute 
ſuch conveyance and conveyances thereof as the ſaid Sir 
Fobn by writing under his hand and ſeal, or by his laft 
will and teſtament, ſhould direct or appoint ; and in 1710 
Sir Fohn died, without altering or revoking the ſaid will, 
or making any appointment touching the ſaid real eſtate : 
And the queſtion was, whether this leaſe and releaſe 
were a revocation of the will or not ? the original bill of 
P/len being to eſtabliſh. the will, and the crols bill to ſet 
aſide the will, and have an account of the profits. And 
it was decreed, that the leaſe and releaſe were a revoca- 
tion of the will. x Abr. Eq. Ca. 412. Pollen v. Huſband. 
A. having itue four daughters, and no male iſſue, de- 
viſes lands to truſtees, in truſt to permit his daughter S, 
to receive the rents and profits until her marriage or 
death, and in caſe ſhe married with the conſent of; two 
of the truſtees and her mother, then to convey the. pre- 
miſſes to her and her heirs : But if ſhe died before marriage, 
or married without ſuch conſent, 'then to convey to other 
perſons: Afterwards S. married in the Jife-time of her 
father, and with his conſent, and he ſettled part of thoſe 
lands on her and her huſband, and'died. And it was 
held, that this ſettlement was no revocation of, the will, 
as to the deviſe of the other lands. 2 Fern, 720. Clarke 
v. Berkley. | | | | 
So F. S. having four daughters, A. B. D. and C. in 
1705 by will deviſes ſeveral parcels of his eſtate ſeverally 
to his four daughters and znt* aÞ he deviſes to truſtees all 
his lands, tenements and hereditaments, in £, and F, or 
either of them, or near thereunto adjoining, in truſt for 
A, until her marriage or death; and in caſe ſhe marries 
9Y Es... 
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with conſent of her truſtees, then for her and her heirs, 
or for ſuch perſon as ſhe ſhould appoint, &c. But in caſe 
ſhe ſhould marry without conſent of her truſtees, and 


forfeit her eſtate, then to her other ſiſters equally _ | 


them, &c, In 1708, The plaintiff Clarke married 
with the conſent of F. S. and he ſettles upon the mar- 
riage (his wife joining with him, who had theſe lands in 
jointure) part of theſe lands deviſed to her by his will, 
after the death of her mother, and alſo 7. per Ann. in 
fee farm rent, which was doubtful if it paſſed by the will 
or not. In 1709 F. S. died without altering his will. 
(Note F. S. in a letter to Clarke upon the treaty of mar- 
Tiage, declares what he will give him with his daughter in 
preſent, and that ſhe will be a beter fortune at his death.) 
Quzre, if this deviſe to A. in fee, upon condition of mar- 
rying with the conſent of truſtees, be diſpenſed with or 
performed by her marrying in F. S's life-time, and with 
his conſent? And C:wper Ch. was of opinion, that 
by the marriage with the eenſent of the father, the 
condition is diſpenſed with, and the deviſe become abſo- 
lute. Vin. Abr. tit, Deviſe, Ca. 11. þ. 154+ Clarke and 
Us v. Lucas & aP, X 


A. made his will and thereof his brother executor, and 


deviſed unto his executor all his eſtate real and perſonal], 
and four years afterwards he marries, and then by a codi- 
cil makes his wife his executrix, And the queſtion was, 
whether the brother ſhould have the perſonal eſtate: And 
it was urged, that he ſhould; for he does not take it as 
executor only, but by expreſs words of gift in the will; 
and it appears that there was not only a benefit intended 
him as executor, for even the real eſtate was deviſed to 
him: Butit being in proof that he had not any the leaft 
real eſtate in the world, it was ſaid by my Lord Chan- 
eellor, that the perſonal eſtate was deſigned him only as 
executor : and it was thereupon decreed for the widow, 
the executrix. 1 Yern. 23 Wilkinſon v. —— 

If A. by his will deviſes all the reſidue of his perſonal 
eſtate to 1 and C. and makes them executors ; and after 
by a codicil, cancels and reyokes every legacy, thing, and 
part relating to B. and revokes his being executor ; C. 
ſhall have the whole, A revocation, with a new gift, 

ſhall have the ſame effeCt as if it had been expreſſly given ; 

and whether it be by codicil or obliteration, it is the 
ſame. 5 Bac. Abr. 535. MSS, Rep. Humphries v, Taylor, 
in Chan. Hil, 25 Ges. 2. | 

An alteration of circumſtances has been conſidered as 
an implied revocation, —'T hus, 

_T. S. being a batchelor, made his will ; and deviſed a 
legacy of 5007. to his brother, and other legacies to 
other perſons, and deviſed his real eſtate to E/:z. Cl:/e and 
her heirs; and afterwards intermarries with the ſame 
Eliz. Cliſe, and died, leaving her privement enſeint with 
a ſon, without making any alteration in his will : And 
the main queſtion in the caſe was, whether this altera- 
tion in the teſtator's circumſtances did, of itſelf, with- 
out more ado, amount to a revocation. Thoſe who ar- 
gued for its being a revocation, relied on the caſe of one 


 fyres, in which it was reſolved by the Judges, that 


where a man unmarried made a will and deviſed away 


his eſtate, and afterwards married and had a child, and | 


died without any revocation of his will, that the altera- 
tion of circumſtances was, in itſelf, a revocation of the 
will. And a caſe was Cited out of Cicero, where one think- 
ing his ſon dead, deviſed his eſtate to another ; yet the ſon 
returning, it was held he ſhould have it, becauſe it was 
to be ſuppoſed he would not have diſinherited him without 
reaſon. On the other ſide it was argued, that though al- 
teration of circumſtances might, in ſome caſes, amount 
to a revocation of a will, yet it does not in this caſe ; for 
there is nothing but what a reaſonable man might do, 
nothing unjuſt or unjuſtifiable. It appeared he had an in- 
tention of marrying Eliz. Clſe when he made his will, 
though perhaps he might not know when he died that his 
wife was enſeint, or if he did, yet it is not uncommon 
for many who are kind to, or fond of their wives, to 
leave their children wholly in their power, to make 
them the more dutiful to her, and that he muſt know the 
ſon would be the wife's heir, as well as his ; and would 


have the eſtate as ſuch, if ſhe did not diſpoſe of it from 
| | 
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him. Lord Keepet was clear of opinion, that alteration 
of circumſtances might be a revocation of a will of lands 
as well as of a perſonal eſtate z and that notwitſtanding 
the ſtatute of frauds and perjuries, which does not ex- 
tend to an implied revocation : But no ſuch alteration 
appears here, for no injury is done any perſon; and 
thoſe are provided for whom the teſtator was bound ta 
provide for, and fo eſtabliſhed the will, x Abr, Eq. Ca. 
413. Brown v, Thompſon, 

Though marriage and the having of children has been 
deemed a revocation of a will, yet itis only a preſump- 
tive revocation; for if it appears by any expreflion, or 
other means, to be the intent of the deviſor, that his 
will ſhould continue in force, the marriage will be no 
revocation of it. 1 Ld, Raym. 441. Lugg. v. Lugg. 


A ſubſequent deviſe to a perſon incapable of taking, is 


a revocation of a precedent deviſe to a perſon capable. 
This was approved by the counſel on both ſides as good 
law. Thus, in a deviſe of lands to A. if afterward the 
deviſor deviſes the ſame lands to B, who was a papilſt, 
both deviſes are void ; for though the laſt is void as a 
will, yet it is good as a revocation. 10 Md. 233. 
Roper v. Radcliffe. Vin, Abr, tit, Deviſe, (R. 3.) p. 
I41. 

A deviſe was made of a term carved out of an inheri- 
tance for 99 years, before the ſtatute of 3 & 4 IV. & 
M7. cap. 14. of fraudulent deviſes, in truſt to pay 14/. 
per annum to a grand-daughter for life; and after the 
making this will, the deviſor mortgaged this land for five 
hundred years (which is a revocation in law for the term, 
but the deviſee has an equity to redeem the mortgage,) the 
mortgagee aſſigns over the mortgage to the plaintiff, who 
was a creditor by bond to the teſtator, and the reverſion 
in fee deſcended to the teſtator's heir at law. Per Cow- 
per, Ch. the mortgage is a revocation pro tanto of the 
deviſe of the annuity, and ſhe muſt keep down the in- 
tereſt, to pay a third part of the redemption ; but being 
a deviſee ſhe may redeem the mortgage, without paying 
the bond. Fin, Abr. tit, Deviſe, (Y.) Ca. 2. Saunders v. 
Hawkins, | | 

A. deviſes land to an executor for payment of debts, 
and recites that a particular ſchedule of them was an- 
nexed to the will, remainder over. Afterwards he mort- 
gages part of the ſaid lands, and pays moſt of the ſche- 
dule debts with the money. And it was decreed, that 
this mortgage is not a revocation, neither in all, nor part, 
and that the will ought to extend to all the debts that 
ſhould be owing at the time of his death, and not to the 
ſchedule debts only; and that the mortgage was only a 
ſecurity, and not an appointment how it ſhould be made. 
But this decree was reverſed, though without prejudice 
to the heir at law. Vin, Abr. tit, Deviſe, (R. 6.) Ca. 
25, þ. 147. Barnardifton v. Carter, ; 

If lands are deviſed to one in fee, and afterward mort- 
gapged to the ſame Gdeviſee, it is a revocation 77 foto, being 
inconſiſtent with the deviſee 3 though it was agreed, if the 
mortgage had been to a ſtranger, it had been a revoca- 
tion gquoad the mortgage only. Decreed per Lord Mac- 
clesfield, Prec. in Chanc. 514. Hackneſs v, Bayley, 

1. S. by his will gives his daughter 500/. for her por- 
tion, and afterwards marries her to A. and gives her 3007. 
for her portion in marriage, and lived four years after 
without revoking his will, Afterward the huſband is a 
bankrupt, and the affignees brought a bill againſt the fa- 
ther's executor for the 500/. or at leaſt to recover 2001. 
to make up the portion tantamount to the 5001. legacy. 
Lord Ch. Parker with great clearneſs held, that giving a 
daughter a portion by will, and afterward a portion in 
marriage, is by the law of all other nations as well as 
Great Britain, a revocation of the portion given. by the 
will; and diſmiſſed the bill with coſts, 1 P, 7/1, Rep. 
681. Hartep v. Whitmore. 

Teſtatrix having three daughters 4. E. and 1. by 
will deviſed 1000/, to A” 800/. to E, and 5ool, to AM. 
after this will was made, plaintiff courted A. and upon 
a treaty of marriage, teſtatrix gave'a note for 5007. paya- 
ble within ſix months after the marriage to plaintiff, in 
augmentation of her daughter's portion, left to her by 
ber father ; and the next day the marriage was had ; and 

| upon 
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upon the ſame day the teſtatrix was taken ill, and died 
ſix days after, without altering or making a new will ; 
but ſhe did declare, that ſhe did intend that her daughter 
A, ſhould have but 1000/7. from her, and that now ſhe 
had given her this 500/. ſhe muſt alter her will ; and 
ſent for an attorney to do itz but when he came, ſhe 
was light headed, and died ſoon after. And it was faid 
by the defendants, the executors, that the teſtatrix's aſſets 
were not ſufficient to pay plaintiff the 500/. upon the 
note, and the 10007, legacy, and likewiſe the legacy to 
the other two daughters. And two points were made ; 
firſt, if this 5007. note ſhall be taken in part of ſatis- 
faction of the 10001. legacy ? Secondly, if parol evidence 


ſhall be admitted to prove the intent of the teſtatrix *- 


And per Lord Ch. Parker, circumſtances of teſtatrix and 
her family may be given in evidence to expound the 
will, but not any parol declarations to explain the words 
of the will, or to control it, that in this caſe there is no 
doubt upon the words of the will ; but the queſtion is, 
if the teſtatrix has not advanced part of the legacy in her 
life-time upon the marriage of her daughter ? and the 
evidence is only as to the ſatisfaCtion ; and thereupon his 
Lordſhip admitted the evidence to be read ; and directed 
the maſter to ſee if there were aſlets ſufficient to pay all 
the legacies; and upon report, the court to determine as 
to the guantum due to the plaintiff, Yin. Abr, (Y 2.) 
Ca. 10. | 

T1. $. deviſed to M. his wife, ſix houſes in bar of 
dower, and, ſubject to his legacies, he deviſed (the reſt of) 
his real and perſonal eſtate to his two daughters, and 
their heirs, in moieties, and afterwards in conſideration 
of the marriage of A. his eldeſt daughter with B, 7. S. 
by marriage articles, covenants to ſettle one moiety of 
his real eſtate to the uſe of himſelf for life, remainder to 
the uſe of the ſaid B. and FA. his intended wife, for their 
lives, remainder to the younger children of the marriage 
| In tail general, remainder to the ſaid B. in fee; and 
alſo covenanted, that he would ſtand poſſeſſed of one 
moiety of all ſuch perſonal eſtate as he ſhould leave at 
| his death, (ſubject only to his debts, and ſuch legacies as 
ſhould amount to 50007.) in truſt for B. and his ſaid in- 
tended wife for their lives, and afterward to be paid to 
their children. Lord Ch. King, held and though this was 
but a covenant, and therefore in law no revocation of 
the will by which the teſtator had diſpoſed of his real 
eſtate, yet that the ſame being for a valuable confidera- 
tion, was in equity tantamount to a conveyance, and 
conſequently in equity a revocation of the will, as to the 
moiety of the ſix houſes deviſed to the teſtator's wife, ſo 
that B, was intitled to one clear moiety of the real eſtate, 
and to an account of the rents, £5c. thereof, from 7. 
$'s death ; but as to the ſix houſes deviſed to the teſta- 
tor's wife, it being his intent that ſhe ſhould have them, 
the court held, that ſhe ſhould have a ſatisfaQtion out of 
the remaining moiety, and that the wife ſhould not ſuffer 
by the marriage articles, there being enough out of the 
other moiety to ſupply and ſatisfy the deviſe of the ſux 
houſes to her. Therefore as to the other moiety of the 
| real eſtate, it was decreed, that the teſtator's widow was 
| to have for her life ſix houſes, part thereof, and the re- 
ſidue of ſuch moiety, ſubject to the wife's eſtate for life, 
in the ſix houſes, to be divided between the two daugh- 
ters equally.' 2 P. Will. Rep. 328. Rider v. Wages. 

1. $. on his marriage with #*s daughter, ſettled 5001. 
per annum on her ; he afterwards ſurrendered ſome copy-' 
hold eſtates to the uſe of his will which he made, and gave 
the copyhold to his wife. Afterwards 7.8. on the death 
of his wife's father, became intitled to 15001. in right of 


his wife; then 7. S. levied a fine, and made a new ſet- | 


tlement, and increaſed her jointure 3007, per annum, 
but never altered his will, And per Lord Chancellor, 
The ſettlement is a revocation of the will, for ſuch lands 
' as are comprized in it; but the copyhold is not, and 
therefore paſſes by the will. Sele&? Caſes in Chan, 48, 
Lannoy v. Lannoy. 

I. $. in 1699 leaves to A. 87841. in truſt to be by her 
inveſted in lands, and to ſettle the ſame on herſelf for 
life, remainder to the heirs of B. A decree was had 


againſt 4. to Jay out the money in lands, and to ſettle 


{| 
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the ſame according to 7. 8's will, A. purchaſes lands 
to the value of 33001. and deviſes thoſe"lands to C. (who 
was heir at law to B.) and her heirs, and pives ſeveral 
legacies, which could not be paid if the deviſe were not 
to be taken as part of ſatisfation ; and for that reaſon 
it was decreed, by Lord Chan. King, Sele&? Coſes in 
Chan, 6. 

A. and B, were tenants in common of lands in fee. 
A. by will dated the 25 Fan. 1719, deviſes her moiety 
of the ſaid lands unto truſtees and their heirs, upon truſt 
to ſell the ſame for the purpoſes therein mentioned ; and 
afterwards 4. and B. made partition by deed, dated 16 
May 1722, and a fine was levied, and the uſes were 
declarcd to be, as to one moiety in ſeveralty, to A. in fee, 
and as to the other moiety in ſeveralty to B. in fee. In 
1724 A. died without revoking or altering her ſaid will, 
leaving 7. $, her only ſon, [, 
that the will was well proved, but referred it to the 
Judges of B. R. whether the deed of 16 May 1722, 
and the fine levied purſuant thereto, was not a revocation 
of the will, And Raymond Ch. J. Page, Probyn, and 
Lee Juſtices, certified their opinion to be, that the will 
was not revoked by this deed and fine, and that #s 
ſhare of the land contained in this deed and fine, doth paſs 
by the will. Yin. Abr. tit, Deviſe, (R. 6.) Ca. 30. p. 
148, Luther V, Kirby, 

By marriage articles it was agreed, that the wife's 
lands, whereof ſhe was ſeiſed in tail, ſhould be conveyed 
to the huſband in fee ; they married, the huſband made 
his will and deviſed theſe lands; then the huſband and 
wife ſuffered a recovery of theſe lands, to ſuch uſes, and 
for ſuch eſtates, as they ſhould jointly appoint, and 
in default of ſuch appointment, to the uſe of the huſ- 
band and his heirs. She died without appoiating. Per 
Harwicke Chanc. This amounts to a revocation of the 
will. And in this caſe the following rules were laid 
down. 5 Bac. Abr, 538. DM4SS. Rep. Parſons v. Fre- 
man, M, 25 Geo, 2. | 

If a man ſeiſed in fee. deviſes, and then makes a 
conveyance by fine, feoffment, or recovery, and takes back 
a new eſtate, it is certainly a revocation; and ſo if he 
takes back the old uſe unaltered, from a preſumption 


an intention to alter his will : But if after making his 
will he had made a leaſe, or charged it with a ſum of 
money, &c. it would only have been a revocation pro 
tanto, "The rules are the ſame in the deviſe of a real, 
and of a perſonal eſtate, with regard to charges made af- 
terwards: But if a man having an equitable eſtate in 
fee, deviſes it, and then takes a conveyance of the legal 
eſtate ; it is no revocation, The. equitable eſtate will 
not paſs by will, but the_ heir at Jaw by deſcent of the 
legal eſtate, may become A truſtee for the deviſee, who 
may call for a conveyance of the eſtate. If a man con- 


 traQts by articles for the purchaſe of lands, and before a 
conveyance deviſes the lands and dies ; the deviſee ſhall 


have the lands, and call for a conveyance from the ven- 
dor. If a man, ſeiſed of a legal eſtate, makes his will, 
and then conveys the legal eſtate to another in truſt for 
himſelf, it is a revocation. If in this caſe the huſband 
had only taken the legal eſtate by the recovery to exe- 
cute it into the equitable eſtate, it would have been no 
revocation ; but new uſes are appointed, and though the 
wife died without making any appointment, that will not 
alter the caſe, for here he took the fee by the recover 
differently qualified, ſubje& to different conditions, dif. 
ferently conveyed. But if two parceners make partition, 
levy a fine, and declare the uſe, that will not be a revo- 
cation, becauſe it is to effeQtuate the partition. 

A. being (eiſed in fee, ſettled his eſtate by leaſe and 
releaſe in 1712, to the uſes thereafter ſpecified, with 1i- 
berty nevertheleſs at his will and pleaſure to diſpoſe of, 
alienate, or change the ſaid eſtate, or any part thereof, 
for any eſtate or. eſtates whatſoever, as he ſhould think 
fit, and to revoke all and every the uſes thereby limited, 
and then declares the uſes to himſelf for life, with ſeveral 
remainders, a remainder over to D. in { fee) tail. "The laid 
deed contains the following powers: Firſt, a power for A. 


by any deed or writing, ſigned, ſealed, and gelivered, in 
the 


. 
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ord Chancellor declared, 


that he could not haye made ſuch a conveyance, without 
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the preſence of two or more witneſſes, to demiſe, leaſe, 
limit, or appoint, the ſaid premiſes to any perſon what- 
ſoever, for any term or- terms whatſoever, and for ſo 
much yearly rent as he ſhould think fit. And that it 
ſhall and may be lawful to and for the ſaid A. at any 
time during his natural life, at his will and pleaſure, to 
rant, ſel], or demiſe the ſaid premiſſes, or any part 
thereof; or by any deed or writing under his hand and 
ſeal, or by his laſt will, &c. in writing, ſigned, ſealed, 
delivered and publiſhed, in the preſence of three or more 
witneſſes, to revoke, repeal, and make void, all and 
every, or any the uſe and uſes, eſtate and eſtates, truſts 
and limitations before raiſed, and to declare or limit the 
ſame, or ſuch new uſes as ſhould ſeem moſt meet to him, 
and then and from thenceforth the eſtates before limited, 
and fo revoked, to ceaſe, &c. and that the ſaid 4. may 
diſpoſe of the ſame premiſles, and every part thereof, to 
ſuch other perſon and uſes as he- ſhall think fit; any 
thing, &c. to the contrary notwithſtanding. "The firſt 
part of this proviſo, v:z. to grant, ſell, or demiſe, ap- 
pears inſerted by interlineation. In 1715 A. by leaſe 
and releaſe, reciting that he was indebted as ſpecified in 
a ſchedule annexed, conveyed his eſtate to J/, B. and 
I. S. and their heirs, in truſt to pay the ſaid debts 
by the annual profits, or a mortgage, or ſale of the pre- 
miſſes, and after payment thereof, to pay the overpJus, 
if any, and re-convey ſuch parts of the premiſles as 
ſhould remain unſold, to the ſaid A. or to ſuch perſon 
and perſons, and to ſuch uſes, &c. as 4. by any deed or 
writing, under his hand and ſeal atteſted by two or more 
credible witneſſes, ſhould limit, &c. This releaſe was at- 
teſted by two witneſſes only. 4. died without ifſue. 
Lord Chancellor, affifted by Lord Chief Baron Reyno/ds, 
and the Maſter of the Rolls, was of opinion, that A. 
intended to reſerve an abſolute power over this eſtate, 
and either to revoke it by an expreſs revocation, or by 
a conveyance to different uſes, which are the two kinds 
of revocation, as is evident as well as from the preamble 
Which is interwoven with the conſideration of the deed, as 
from the proviſo: And in conſequence of that intention 
it is reaſonable to ſuppoſe he meant to have a 
power to defeat it, without taking any notice of it, and 
if no power had been reſerved in the body of the deed, 
then would the preamble have given a general power. 
That a conveyance to different uſes would have been a 
Tevocation as effeQtual as an expreſs revocation, and that 
he thought any other conſtruction would be forced and 
unnatural. That if A. had ſtopped with the firſt words 
of the proviſo, viz. to grant, ſel}, or demife, he had re- 
ſerved an abſolute power. "Then come the words, or by 
any deed or writing. Or is plainly a disjunQtive intro- 
 ductory of a different ſentence, and a different power, 
- which is plain by the words itnmediately following, v2. 
« And then the uſes fo revoked and repealed,” which re- 
fer to the expreſs power of revocation. 'That if the ſe- 
cond part of the clauſe, or by any deed or writing, &c. 
had been dropped, (and it had been) or to repeal, &c. it 
is plain they would be diftin& powers: And his Lordſhip 
aſked, why thoſe words ſhould alter the caſe? "That the 
circumſtance of three witneſſes, is only applicable to the 
expreſs revocation; but it neither goes to the firſt power, 
nor to the general power of diſpoſing at the end of the 
clauſe, viz. And that the ſaid 4. ſhall and may diſpoſe, 
&c, which is as much a diſtin power as can be, and is 
larger than the firſt; for by this he might give his eſtate 
(tai)) by will. That the expreſs power of revocation 
could not by this conſtruftion be thought nugatory, for 
within the firſt power he could not be reinſtated in his for- 
mer eſtate without a conveyance and a reconveyance; nor 
could he have deviſed it. But admitting it to be ſo, he 
thought general intention is not to be ſuperſeded, becauſe 
a ſubſequent part of the deed is ſurpluſage: And that the 
whole legal eſtate paſſed to the truſtees by the deed of 
I715. Decreed the 12th of June 1730. Lill, Pra#. 
Conv, 390, 400, Fitzgerald v. Lord Fauconberge, Fitz- 
gibb., Rep. 207. S. C, 

Though a covenant or articles do not at law revoke a 


will, yet if entered into for a valuable conſideration, 
I | ; | A 
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amounting in equity to a conveyance, they muſt conſe. 
quently be an equitable revocation of a will, or of any 
writing in nature thereof, A woman's marriage is alone 
a revocation of her will, 2 P. Jill, Rep. 624. Cotter 
v. Layer, See S. P. reſolved in the caſe of Sir Barnhm 
Ryder v. Sir Charles Wager. Ibid. 332. See 4 Rep. 61. 

Tenant in tail, remainder to himſelf in fee, deviſes his 
lands to A. and then ſuffers a recovery to the uſe of him- 
ſelf in fee, and dies without iſſue male; this is a revoca- 
tion of the will, 3 P. 1/71, Rep. 163, Marwod v. Tur- 
ner. 

A. the 23d of June 1729 made his will, and executed 
two duplicates thereof before three witnefles, and made 
B. and C. (ſince deceaſed) executors; and one of the 
duplicates was delivered to B, A. died the 2d of O#. 
1730, and about three weeks before his death he made 
ſeveral alterations and obliterations with his own hand, in 
the duplicate remaining in his own cuſtody, making a 
new deviſe of his real eſtate, and a new reiiduary lega- 
tee, and a new executor, entirely ſtriking out the names 
of the firſt deviſees, refiduary legatee and executors, and 
altered ſeveral of the former legacies, and inſerted or in- 
terlined new legacies; and ſoon after wrote another will 
with his own hand, agreeable in a great meaſure, but 
not altogether, to the will or duplicate ſo altered, with 
concluſion in theſe words, ©* In witneſs whereof, I the 
ſaid teftator have to each ſheet ſet my hand, and to the 
top, where the ſheets are fixed together, my hand and 
ſeal, and to the Jaſt thereoi my hand and ſeal, and to a 
duplicate of the fame tenor and date, this day of 
1730.” But there was no ſigning, or fixing ' 
together. 'Teſtator ſoon after began to write another 
will, word for word with the Jaſt, (o far as it goes, but 
went no further than deviſing his lands. Teſtator lived 
ſix days after, and was in good health, and might have 
finiſhed and executed both or either of the latter wills if 
he had thought fit. 'Teſtator never ſent or called upon 
B. for the duplicate of the firſt will in his hands, though 
B. lived in town. After the death of the teſtator, all 
the teſtamentary papers or ſchedules were found ]ying all 
in looſe and ſeperate papers upon a table in his cloſet, 
not ſigned or executed; and the duplicate of the firſt will 
was found on the ſame table, altered and obliterated; (wut 
ſupra) with his name and ſeal thereto whole and uncan- 
celled. Sentence was given in the prerogative court, for 
the duplicate of the firſt will in B's hands, and confirm- 
ed upon appeal to the delegates, viz. Lord Raymond Ch. 
Juſtice, and Probyn J. Dr. Tindale and Dr. Bramp/ton, 
(who were all the delegates preſent) after four days fo- 


lemn hearing, and upon a commiſſion of review (grant- 


jed by Lord Chancellor Xing, upon the petition of Hyde 


the executor named in the new will) was again affirmed 
by the opinion of all the delegates (except Dr. P nfold) 
viz. of the Judges Reynolds Ch. B. Page J. and Compns 
B. and two Doctors of the Civil law, chiefly on the rea- | 
ſon, as the reporter ſays he heard, that the teſtator did 
not intend an inteſtacy, and by the alterations and obli- _ 
terations, in his own duplicate of his firſt will, he appear- 
ed only to deſign a new will, which as he never perfec- 
ted, the ficſt ought to ſtand; and the teſtator not calling 
for the duplicate of the firſt will in B*s hands ſtrengthens 
the preſumption of his intent not ab{olutely to deſtroy his 
firſt will, till he had perfe&ed another, which he never 
did. Fin. Atr. tit. Deviſe, (R 2.) Ca. 17. þ., 140. 

Hyde v. Maſon. | | 
F. 8. deviſed all his real and perſonal eſtate to truſtees 
A. B. and C. their heirs, executors, and adminiſtrators, 
in truſt to pay 151. per Ann. to the plaintifis (his two 
ſiſters) for their lives, and after ſeveral legacies, the ſur- 
plus in truſt for the diſſenting miniſters at Reading, &c. 
and gave 300. to each truſtee, and 20/1. per Ann, to 
each, while they took care in executing the truſt. Af- 
terward by leaſe and releaſe of ſubſequent date to the 
will, the teſtator conveyed all his real eſtate unto and to 
the uſe of the ſaid A. B. and C. and their heirs, with a 
proviſo to be void on payment of 10s. And by another 
deed of the ſame date, the teſtator gave all his perſonal 
eſtate ta the ſaid £, B, and C, proviſo to be alſo void on 
payment 
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payment of 10s. But 7. $. kept both the deeds in his 
own cuſtody, and ſoon after died: and the ſaid A. B, 
and C, obtained adminiſtration cum teflamento annexo as 
truſtees, "The truſtees for ſome years paid the 15/. per 
Ann. a-piece to each of the teſtator's ſiſters; but afterward 
refuſed to continue the payment thereof, and alſo refuſed 
to pay any of the diſſenting miniſters; but kept the rents, 
&'c. to their own uſe, The two ſiſters (the heirs at law) 
and their huſbands, brought their bill againſt the ſurvi- 
ving truſtee, inſiſting that-the deed of conveyance of the 
real eſtate, and the deed of gift of the perſonal eftate had 
revoked the will, and that there was a reſulting truſt for 
them, as heirs at law; or at leaſt that they (the fiſters) 
were intitled to their 15/. per Ann. annuities, Defen- 
dant inſiſted on the plaintiffs having forfeited their an- 
nuities by bringing their bill, there being a clauſe in the 
wil), that if they (the ſiſters) diſputed the will, then they 
ſhould forfeit their annuities. Lord Chancellor Talbot 
decreed, that the annuities ſhould be paid to the two 
ſilters, with the arrears and growing payments thereof; 
but the ſurplus was decreed to go to the diſſenting mi- 
niſters. 5 Bac. Abr. 541. M4SS. Rep. Mich. 1734. Loyd 
& Unx et aP v. Spillet et aP, | 

Sir Fohn W/-ebrych by will, in Augu/t 1722, deviſed his 
eſtate to truſtees for the term of 200 years, for payment 
of all his debts. In December following he deviſed the 


ſane to other truſtees for 3oo years, in truſt to pay ſome | 


particular denis by ſpecialty mentioned in the deed, and 
all incumbrances that a{Fected the eſtate. In Fune 1723 
he died; and the queſtion was, If the deed in December 
was a tntal revocation of the 200 years term ? and at the 
R:1ls both terms being held to be conſiſtent, the plaintiff 
now brought a bill of review; and Talbet Lord Chan- 
cellor was of opinion, that the deed in December was in- 
tended only as a collateral ſecurity, for payment of the 


debts therein mentioned, and ſuch others as were a charge 


on the eſtate ; and that Sir John did not depart from his 
former intentions of paying all his debts, but enly to give 
preference to thoſe comprized in the 3oo years term, who 
by law were preferred to the ſimple contract debts; and 
therefore he declared, that io much of the 200 years term 
ſhould be ſold as would 1atisfy the purpoſes of the deed :; 
and afterward the 200 years term ſhould commence. 
& Bac. Abr. 541. 148SS. Rep. Mitch. 9g Gee. 2. Weld v. 
Atton, &c. | 

As to ſetting aſide wills for fraud, Jety! Lord Commil- 
ſioner took a difference between a will and a deed gained 
upon a weak man, and upon a miſrepreſentation orfraud, 


 forifa will be gained from ſuch by falſe miſrepreſentation, 


this is not a iufficient reaſon to ſet it afide in equity; as 
was determined in the Duke of Newcaftie's will, betwixt 
Lord Thanet and Lord Clare, and in the caſe of Bodwil 
and Roberts: But where a deed which is not revokable as 
a will is, is ſo gained from ſuch a perſon, and without any 
valuable coiftderation, the ſame ought to be ſet afide 
in equity. 2 P. Will. Rep, 270. Fames v. Greaves. 

A will obtained 7n extrem:s, and upon importunity of 
teſtator*s wife, his hand being guided in the writing of his 
name, has been ſet aſide. Yin. Abr. tit. Deviſe, (Z. 2.) 
Ca. 7. þ. 167. Moneypenny v. Brown. 

A will likewiſe concerning land may be good at law, 
as being well executed, and yet be ſet aſide in equity for 
fraud : As'where | 
A. by will had deviſed his lands to 4. his mother in 
fee; MM. was afterward told by F. S. that this will would 
not be good, but ought to be guarded, as he called it, 
and that he would make another will for 4. which he 
would take care ſhould be ſufficiently guarded. 7, S. 
afterwards drew a will by which 4. gave the land to 44. 
for life only, remainder to F. S. in fee. Upon a bill to 
eſtabliſh the firſt will, becauſe of the praQtices uſed in 
obtaining the after-will, Lord Chancellor Cowper direted 
an iſſue in pag 7 where the will was made, though 
the lands lay in Shropfhire, to try whether the will, by 
which the lands in fee were deviſed to 24. was the laſt 
will of 4. 1 P. Will. Rep. 287, 289. Goſs v. Tracy. 

A._bill was brought to be relieved againſt a will obtain- 
ed by fraud and impoſition, upon this caſe The plain- 
tiff's ſon had made a will in Fanuary 1716, and there- 
by . rg; all his real and perſonal eltate to the plaintiff, 
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his father, but falling ill ſoon after, at a great diſtance | 


from his father, of a conſumption, of which he died, 
defendant perſuaded him to make a new will ſome ſhort 
time before his death, whereby he deviſed all his real and 
perſonal eſtate to the defendant (being a kinſman) upon 


truſt to pay his debts and legacies ; but ſays nothing of | 


the re/iduum; but there was a general clauſe of revoking 
all former wills, &c, There were ſeveral witneſles to 
prove an impoſition and contrivance, and falſe ſuggeſtion 
to induce the teſtator to make this new will, ſufficient to 
ſatisfy the court that it was unfairly obtained, but the 
will was regularly ſigned, ſealed, and publiſhed, accord- 


ing to the ſtatute of 29 Car. 2. and ſoa good will at law. 


Lord Chan. Cowper, having taken time to conſider of it, 
decreed defendant to account for the perſonal eſtate, 
having juſt allowances, &c. and to convey the real eſtate 
to the plaintiff, ſubjeCt to the payment of teſtator's debts 
as a truſtee for the plaintiff, Vin. Abr. tit. Deviſe, (Z. 2.) 
Ca. 11. p. 167. Branſby v. Keridge, &c. 

A bill was likewiſe brought to ſet aſide a will of a 
perſonal eſtate, and to ſtay the probate, upon a ſuggeſtion 
of its being obtained by fraud; and the defendant demur- 
red to the juriſdiftion of Chancery; whereupon an in= 
junction was moved for, inſiſting that the demurrer con- 
felled the fraud, and that fraud was cognizable in equity 
as well as in the Spiritual court; but the injunction was 
denied. 2 P. Ill. Rep. 286. Stephenſon v. Gardiner. 

Where a bill is brought to prove a will of lands, the 
ſanity of the teſtator muſt be proved; but it is otherwiſe 
in caſe of a deed of truſt to ſel] for payment of debts. 
3 P. Will. Rep. 93. Harris v. Ingledew. | 

N. B. A will having relation only to the teſtator's 
death, and not to the making, for till his death he is 
maſter of his own will, and therefore the will of a papiſt 
in /reland, was held to be avoided by a ſubſequent ſtatute 
made in that kingdom, which 'enaQs, that the lands of 


papiſts there ſhall not be deviſeable, but deſcend in gavel- 


kind. Vin. Abr. tit. Deviſe, (H. 6.) Ca. 7. þ. 273« 
Burk. v, Morgan. | | 

'It has been ſaid, that wills (of perſonal eſtates only) 
though gained by fraud, if proved in the Spiritual court, 
are not to be controverted in equity. Thus where 

A. made his will, and thereby gave the plaintiff the 
greateſt part of his perſonal eſtate, to the-value of 5000/7. 
as was proved in the caſe, but one B. his maid ſervant 
had in his ſickneſs, prevailed on him (as was alledged) to 
make another will, and to marry her a week before his 
death, when he lay in his ſick bed, at fix of the clock at 
night, though. it was really proved by two miniſters, 
that ſhe was, a year before, aQtually married to the defen- 
dant-Z. and was then his wife, and that M4, procured 
the licence forthe marriage of A, to B. and this will being 
ſet up by AZ. executor to B. though it appeared there was 
as grols practice as could be, in gaining the will, the teſ- 
tator being nou compos, both at the time of making this 
will, and alſo at the time of his ſuppoſed marriage; and 
that B, ſuppreſſed the firſt will: Yet that will fo ſet up, 
being .proved in the prerogative court, and the matter in 
queftion being purely relating to the perſonal eftate, the 
Lord chancellor was of opinion, that whilſt that probate 
ſtood, this matter was not examinable in Chancery; and 
though the fraud was fully proved, and was opened to 
him, he would not hear any proofs read, but diſmiſſed 


the bill. 2 Yern. 8. and 9. Archer v. Meſſe. 


So where an executor proved a will of aperſonal eſtate, 
wherein one of the legacies was forged; it was decreed, 
that the executor had no remedy in equity; but ought to 
have proved the will, with a ſpecial reſervation as to that 
legacy, 1 P, Williams. 388. Plume v. Beale. 

But though wills (of perſonal eſtates only) gained by 
fraud, and proved in the Spiritual court, are not to be 
controverted in equity, yet if the party claiming under 
ſuch will comes for any aid in equity he ſhall not have it. 
2 Vern. 76. Nelſon v. Oldfield. | 

It has been determined likewiſe, that the courts of 
equity can hold plea concerning a legacy, and likewiſe 
concerning the deviſe of the 7 Pot, which is but a le- 
gacy: And they may in notorious caſes decree a legatee, 
who has obtained a legacy by fraud, to be a truſtee for 
another: As if the drawer of the will ſhould inſert his 
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own name inſtead of the name of the legatee, 1 Sr. 
673. Marriet v. Marriet. | 

Bu: it has been decreed in the Houſe of Lords that a 
will of a real eſtate could not be ſet afide in a court of 
equity for fraud or impoſition, but muſt firſt be tried at 
law on devi/avit vel non, being matter proper for a jury 
to inquire into. 1 Abr. Caſes 40b. Branſby v, Kerridge, 


Precedents or forms of wills, 


The will of H. Lord C. whereby his real eſtates were 
limited in tail male to ſeveral of his next relations (ſuc- 
ceſfively) in degree of conſanguinity, in order to obviate 
any default of iſſue male of the firſt, ſecond, or third 
relation, with ſeveral legacies and bequeſts. From 3 
Wd's Conv. 830. 

As to, for and concerning all my manors, lands and 
hereditaments, which I purchaſed in the county of //. 
and O. I deviſe the ſame to my nephew the Duke of 2, 
and D. for his life without impeachment of or for any 
manner of waſte, with remainder to the honourable R. B. 
and T: S$, of———FEſq; and their heirs, for and during 
the natural life of the ſaid Duke of 2, in truſt to preſerve 
contingent remainders herein after limited ; and from 
and immediately after the death of the ſaid Duke of Y, as 
to all the reſt and reſidue of my manors, &c. in the coun- 
ty of I/, I devile the ſaid reſpective premiſſes unto the firſt 
and every other ſon and ſons of the ſaid Duke of , in 
tail male reſpeRively ; and in default of ſuch iſſue (with 
remainders to Lord D. G. another nephew, and to R. 
Earl of B. another nephew, and afterwards to A. Earl of 
KR. another nephew, all in tail verbatim as before to the 
Duke of ©. with remainder to teſtator in fee;) and I 
will that the ſeveral tenants for their lives, who reſpec- 
tively ſhall happen to be ſuch by virtue of this my 
will, of any my real and freehold eſtates whatſoever, 
| When in poſleflion, ſhall be enabled to make leaſes 
not exceeding 21 years, &c. And as to and con- 
cerning my houſe and garden, with the appurtenances 
and all other my eftate lying and being at P. in the 
county of S, being copyhold, and which I have ſurren- 
dered to the uſe of my will, I deviſe the ſame to my ne- 
phew the Duke of 2. and the heirs male of his body ; 
remainder to my nephew the Lord D. G. and the heirs 
male of his body; remainder to my own right heirs; and 
as to all my perſonal eſtate, I diſpoſe of the ſame as fol- 
loweth, (that is to ſay) All that my houſe, with the 
garden thereunto adjoining, with all and ſingular the ap- 
purtenances thereunto belonging, wherein I now dwell, 
fituate in or near (being held by me by aleaſfe from 
the crown) and all my eſtate, term and intereſt, of, in, 
- and to the faid houſe, or which I ſhall hereafter renew 
in the ſame, I deviſe and bequeath to my ſaid nephew the 
Lord D. G. his executors, adminiſtrators and aſſigns, for 
the reſidue of a term of years which I have therein, toge- 
ther with all the pi&tures, perſonal eſtate, goods and fur- 
Nniture, as ſhall be in or about the ſame houſe, and other 
the premiſes, at the time of my death (except plate ;) 
and I make, name ordain and appoint my ſaid nephew 
the Duke of ©, and my ſaid nephew R. Earl of B. the 
ſaid H. Earl of R. and R. T. Eſq; executors of this my 
will; and I deviſe to the ſaid executors, their executors, 
admiſtrators and affigns, all my perſonal eſtate of what 
kind or nature ſoever or whereſoever, not herein before 
diſpoſed of, upon the truſts following, (that is to ſay) 
T bat they, their executors, adminiſtrators and affigns, do 
and ſhall, by the intereſt, produce and proceed thereof, 
or by charging, mortgaging, ſelling, or otherwiſe diſpo- 
ſing of the ſaid perſonal eſtates, or any part thereof, as 
they my ſaid executors, or the ſurvivors or ſurvivor of 
them, ſhall from time to time think fit, pay my funeral 
expences and my debts (if any) and the legacies after 
mentioned, and ſuch other gifts and legacies, as I ſhall 
hereby and hereafter, by any writing or writings atteſted 
by two or more credible witneſſes, think fit to give or 
appoint. I deviſe. &c. (a deviſe of 1000. a-piece to 
the ſaid Earl of R. and R, T. two of the executors:) And 
my will and defire is, that my ſaid executors be, and 
ſhall ſtand intruſted as to the ſum of 500/, of, &c, and 
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the intereſt thereof, aſter the rate of 51. per Cent per 
Arn. from the time of my deceaſe, for the ſeparate uſe 
and benefit of my niece the Lady Z. B. fo as the ſame 
both principal and intereſt may be at her diſpoſal (not- 
withſtanding her coverture) and not in the power or dif- 
poſal of any huſband ſhe hath or may have ; and ſo as by 
any writing or receipt under her hand, atteſted by two or 
more credible witneſſes, ſhe may at any time receive and 
diſpoſe of the intereſt and proceed of the ſaid 5oo/. and of 
the principal likewiſe ; and ſo as my ſaid truſtees ſhall 
and may be, from time to time, by ſuch writing or re- 
ceipt, fully diſcharged and in ſafety ; (ſeveral other ſuch 
legacies to nieces in the ſame words;) I deviſe to my ne- 
 phew the Duke of 2, the ſum of 500o0l. of &c. to be 
paid to him in fix calendar months next after my de- 
ceaſe; and my further will and defire is, that my ſaid 
executors do and ſhall ſtand intruſted as to the further ſum 
of 5000/, of like lawful money, and the intereſt thereof, 
after the rate of 4/. per Cent. per Ann. from the time of 
my deceaſe, for the ſeparate uſe and benefit of the ſaid C, 
Dutcheſs of 2. ſoas the ſame, both principal and intereſt, 
may be at her diſpoſal (notwithſtanding her coverture) 
&c. (verbatim as the 5001. to the nieces before ;z) I dire 
and deſire my aCting executor or executors, within three 
calendar months next after my death, to cauſe to be paid 
to ſuch of the poor of the ſeveral pariſhes after mentioned, 
as by information ſhall be reported objeRs of charity, the 
ſums of money following ; (that is to ſay) of St. M. in 
the fields 1001, of St. F. Wefmin/ter 1001, of L. 3ol. 
of G. in Y. 20. of A. in Wilts 5ol and of Md. in Oxford- 
ſhire gol. I give to my ſervants after-named, (that is ta 
ſay) to T. D. 100/l. to M. E. tool. to T. F. tool. to 
D. G. 100. to T. S. 50l. to Mrs. F. C. 50l. and to all 
ſuch others as ſhall be my domeſtick ſervants at my ſaid 
houſe in or near St. F, P. within the liberty of JYe/fmin- 
ler at the time of my deceaſe, I give to each of them 
one year's wages, and likewiſe one year's board wages, if 
any allowed them, over and above the wages that ſhall be 
due to them at my death; and to each other of my do- 
meſtick ſervants in any of my manſion-houſes, that have 
been in my ſervice for the ſpace of a year before the date 
of this will, and ſhall continue therein, likewiſe one 
year's board wages, if any allowed them, over and above 
the wages that ſhatl be due to them at my death 3 which 
legacies to all my ſaid domeſtick ſervants I would have 
paid within three calendar months next after my death ; 
and I deviſe to the right honourable the Countels of R. 
all my diamond and ruby rings ; all the reſt and reſidue 
of my perſonal eſtates whether in G. B. or in F. not 
otherwiſe by me diſpoſed of, I deviſe to my ſaid nephew 
the Earl of B. to his own uſe; and if he ſhall happen to 

die before me, then I deviſe the ſaid reſt and reſidue of my ' 
ſaid perſonal eſtate to my ſaid nephew the ſaid Duke of 
D. to his own uſe ; and I do hereby authorize my ſaid 
executors and truſtees, or any two of them, or ſuch of 
them as will act, or the ſurvivors or ſurvivor of them, 
from time time, to ſell and diſpoſe of all, or any part 
or parts of my perſonal eſtate ; and the monies ariſing 
from time to time from ſuch ſales or diſpoſitions, to lend, 
pay or lay out, as they or any two of them, or ſuch one 
of them as will a, as the ſurvivors or ſurvivor of them, 
ſhall judge beſt ; and to the intent that my ſaid execu- 
tors or truſtees, and the ſurvivors or ſurvivor of them, 
may not be diſcouraged from undertaking the truſt, I 
will that they, or any two or one of them, or the ſur- 
vivors or ſurvivor of them, ſhall and may, from time 
to time, appoint ſuch agents under him or them, with 
ſuch ſalaries as they ſhall think fitting 3 and that none 
of my ſaid truſtees ſhall be anſwerable for the receipts 
and aCtings of the other of them ; and that none of them 
ſhall be anſwerable for the miſcarriages of any perſon 
or perſons uſed or employed by them, or any of them, 
in the carrying on or management of any of the truſts 
aforementioned, or for any perſon or perſons, with whom 
there ſhall be any monies lodged or left by reaſon of the 
aforeſaid truſts, or any of them ; and I direct that my 
ſaid executors and truſtees ſhall be, from time to time, 
allowed all their expences, coſts and charges whatſoever. 


In witneſs whereof I the ſaid #7, Lord C. ts this my _ 
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will and teſtament, contained in five prefſes or ſkins of- 


parchment fixed together at the top, and ſealed with my 
own coat of arms, and to the top and laſt preſs or ſkin, 
have ſet my hand and ſeal, and to every other preſs or 

in thereof have ſet my hand, declaring this to be my 


aſt will and teſtament, the day and year firſt above-, 


written. 

Signed, ſealed, publiſhed and declared 
by the above-named the right honourable 
H. Lord C. as and for his laſt will and 
teſtament, in the preſence of us, who at 
his requeſt, and in his preſence, have ſub- 
ſcribed our names as witneſſes thereunto, 
as we have likewiſe done the ſame to a 
duplicate of the above-written will exe- 
cuted at the ſame time. 

A widow's will, whereby ſhe deviſes to her ſon, a ma- 
nor, lands, &c. and copyhold and leaſehold eſtates, in 
truſt to pay 2000/7. to her married daughter, and under 
ſeveral other very ſpecial truſts and limitations ; drawn 
by an eminent counſel. From 3 J/ood's Conv. 837. 

Imprimis, I give and bequeath all my manors, lands, 
tenements and hereditaments whatſoever, both leaſehold 
and inheritance, unto my loving ſon S. H. his heirs, exe- 
cutors and adminiſtrators, according to my ſeveral and 
reſpeRive eſtates and intereſts therein, (excepting my 
meſſuage and farm, and all my lands, tenements and 
hereditaments thereunto belonging in P.) which ſaid gift 
and deviſe to the ſaid S. H. is upon theſe truſts following, 
viz, T bat out of the rents, iſſues and profits of the ſaid 
premiſes deviſed unto him, or by ſale thereof, he the ſaid 
S. H. his heirs, executors or adminiſtrators, ſhall and 
do pay all my debts, funeral charges, and ail my legacies 
herein after by me given; and after the payment of all 
my debts, funeral charges and legacies, then in truſt that 
the ſaid S. H, his heirs, executors or adminiſtrators, ſhall 
and do, out of the rents, iſſues and profits of the ſaid 
Premitles ſo deviſed unto him, or by ſale thereof, pay the 
full ſum of 2000 1, of, &c. unto my ſon-in-law FF. D. 
Eſq; at the end of ſix months after he the ſaid FF. D. 
ſhall! have attained his full age of 21 years, (if he ſhall 
within the ſaid ſpace of ſix months after his age of 21 
years ſettle upon his wife, my daughter E. ſuch a jointure 
of 3001. per Ann. as ſhall belimited ſe as the profits thereof 
ſhall be at her own ſeparate diſpoſal and ordering, during 
the coverture, without her huſband's controul) and in 
ſuch place or places, and in ſuch manner, and with ſuch 
proviſions for children, as my ſaid ſon S$. 4. my couſin 
KR. W. Eſa; and my couſin R. G. &c. Gent. or the ſur- 
vivors or ſurvivor of them ſhall think fit; and in truſt, 
until the ſaid principal ſum of 2060/. ſhall become pay- 
able unto the ſaid Y/. D. that the ſaid $. H. his heirs, 
executors or adminiſtrators ſhall pay immediately after 
my deceaſe, intereſt for the ſaid 2000 /. after the rate of 
L5 } per Cent, per Ann. unto ſuch perſon and perſons, and 
to and for ſuch uſes, intents and purpoſes, as my ſaid 
daughter E, ſhall by any writing or writings under her 
hand (notwithſtanding the coverture) limit and appoint, 
and not to her own hands, or tothe hands of the ſaid //. D. 
or to be any way ſubject to his management or diſpoſal, 
but to be for the ſeparate uſe and benefit of the ſaid E. 
and if the ſaid 7. D. ſhall happen to die before he ſhall 


attain the ſix months after his full age of 21 years, and 


before ſuch a ſettlement as aforeſaid made by him, then 
in truſt that the ſaid S. H. his heirs, executors or admi- 
nifſtrators, ſhall pay the ſaid ſum of 2000/7. unto my ſaid 
daughter E. (if ſhe ſhall be then living) together with 
intereſt for the ſame after 'the rate aforeſaid from the 
death of the ſaid }/. D. until! payment of the principal ; 
and if my ſaid daughter E. ſhall happen to die before 
| the end of the ſaid fix months, and before ſucha ſettlement 
made as aforeſaid, then in truſt that the ſaid $. Z. his heirs, 
executors or adminiſtrators, ſhall pay the ſaid ſum of 
2000 1. with intereſt at the rate aforeſaid unto ſuch child 
and children of the late E. as ſhe ſhall leave behind her; 
and if ſhe ſhall leave no child or children behind, then 
in truſt that x500. part of the ſaid 20007. be paid unto 
my ſaid ſon-in-law WY. D. and theremaining ſum of 50017. 
be ſunk for the benefit and advantage of my ſaid fon 
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S.. FF. his heirs, executors and adminiſtrators; arid if my 


ſaid fon-in-law J/. D. ſhall live to the end of the ſaid fix 
months after his attainment of his full age of 21 years, 
and ſhall at the end of the ſaid ſix months fail to make 
ſuch a ſettlement as aforeſaid, then in truſt that my ſaid 
ſon $. H. his heirs, executors or adminiſtrators ſhall pay 
the ſaid 20007. and all intereſt for the ſame after the rate 
aforeſaid, until payment of the paincipal ſum, unto ſuch 
perſon and perſons, in ſuch parts and ſhares, and for 
ſuch uſes, intents and purpoſes, as my ſaid daughter E. 
by any writing or writings under her hand and ſeal, from 
time to time, (notwithſtanding her coverture) ſhall limit 


and appoint; the ſame 20001. and intereſt not to be paid 


to her own hands, nor her huſband's hands; the ſame 
being in ſuch caſe deſigned by me for my ſaid daughter's 
ſeparate uſe and benefit, and to be no way payable to 
my ſaid ſon-in-law, nor to be any way ſubje& to his 
controul, management or diſpoſal; and for want of ſuch 
limitation and appointment by the ſaid E. then in truſt, 
that after her death the ſaid 20007. and intereſt, or ſo 
much thereof as ſhall not be limited and appointed away 
by her, ſhall be paid to and amongſt ſuch child and chil- 
dren as ſhe ſhall leave behind her, ſhare and ſhare alike; 
and if ſhe ſhall leave no child or children behind her, or 
if all ſuch children ſhall happen to die before any of them 
attain the age of 21 years, or be married, then in truſt, 
that for want of ſuch limitation and appointment, 1500/7, 
part of the ſaid 2000/7. ſhall be paid to the faid /Y. D, (if 
he be then alive) and the reſidue of the ſaid 2000 /. ſhall 
be ſunk for the benefit and advantage of ,the ſaid S. Z. 
his heirs, executors and adminiſtrators; and if the ſaid 
W.D. ſhall not be then alive, then that the whole 2000/7. 
ſhall be ſunk for the benefit of the ſaid S. H. his heirs, exe- 
cutors and adminiſtrators. tem, I do hereby will and 
deviſe that my manors and farm of — and other pariſhes 
near thereunto in the county of H. which I hold by leaſe 
from St. 7's College in Cambridge, and all other my 
manors, meſſuages, lands, tenements and heredita- 
ments, which 7 have herein bequeathed unto my 
ſaid ſon S, FH. ſhall ftand and be charged and charge- 
able with the payment of the ſaid 20001. and in- 
tereſt, and ſhall not be alienable by my ſaid ſon 
S. H. free and clear from the ſaid charge, until the 
faid 2000 7. and intereſt ſhall be paid and ſatisfied ; and 
if the ſaid JY. D. ſhall fail to make ſuch a ſettlement as 
before mentioned, whereby to. intitle himſelf to the re- 
ceipt of the ſaid 2000 /. then I deviſe and bequeath, that 
inſtead of the ſaid 2000 /. to be raiſed, my ſaid manor 
and farm of R. ſhall remain and be in the hands of the 
ſaid S. FF. his executors and adminiſtrators, upon the 
ſame Truſts, and for the ſame ſeparate uſe and benefit 


of my ſaid daughter E. and her children, and with ſuch 


remainder over, as the before mentioned ſum of 20007. 
and intereſt, are limited and appointed to be; and I then 
alſo will and deviſe, that the ſaid manor and farm ſhall 
be reckoned at 1600 /. of the ſaid 20007. and the remain- 
ing ſum of 40017. and intereſt at the rate aforeſaid, ſhall 
be only raiſed out of and charged and chargeable upon 
the reſidue of my manors, e279" aa lands, tenements 
and hereditaments; and as to my farm in P. in H. and 
all my meſſuages, lands, tenements and. hereditaments 
in P. aforeſaid, I deviſe the ſame to the ſaid R. 7. and 
R. G. (the truſtees) their heirs and affigns, upon truſt and 
confidence, that they the ſaid R. Y. and R. G. theic 
heirs and affigns, ſhall and do, from time to time, dur- 
ing the life of my ſaid daughter E. pay the rents, iſſues 
and profits of the ſaid premiſfſes ſo deviſed unto them, 
unto ſuch perſon and perſons, in ſuch parts and ſhares, 
and for ſuch uſes, intents and purpoſes, as my ſaid daugh- 
ter E. by any writing or writings under her hand from 
time to time (notwithſtanding the coverture) ſha)l limit 
and appoint, and not unto her own or huſband's hands, 
nor to be ſubje& to any controul, management, or diſ- 
poſal of her huſband; the ſame being deſigned by me for 
her ſeparate uſe and benefit, and to be at her own dil- 
poſal, notwithſtanding the coverture;z and from and af- 


ter her deceaſe, then in truſt for ſuch perſon and perſons, 


and for ſuch eſtate and eſtates, as my ſaid daughter F. by 
any deed or writing under her hand and ſeal, teflified by 
twa 


: 
wo. webs oc aww ooo Go —_ 


| 
| 
| 


T.-L 

two or more credible witneſſes, ſhall (notwithſtanding 
the coverture) limit or appoint z and for want of ſuch 
limitation or appointment, then in truſt for ſuch child 
or children as ſhe ſhall leave at her death, and their heirs 
and afligns; Provided that if there be more children than 
, one ſon, and if the ſaid 7Y. D. ſhall make a ſettlement 
as aforeſaid, then the eldeſt ſon ſhall have no part or. 
ſhare of the ſaid P. eſtate ; and for want of ſuch limi-, 
tation or appointment by the ſaid Z. (if ſhe ſhall leave 
no child or children at her death) then in truſt for my 
ſaid ſon S. H. his heirs and aſfligns for ever. And whereas 
part of my eſtate in P. aforeſaid is copyhold, now I do 
hereby declare that the gift and deviſe hereby made by 
me unto my ſaid ſon $S. H. his heirs, executors and ad- 
miniſtrators, of all my manors, meſſuages, lands, tene- 
ments and hereditaments whatſoever, both leaſehold and 
inheritance (excepting as is before excepted) is upon con- 
dition, that if my ſaid ſon S. FH. or his heirs, ſhall not, 
within the ſpace of 12 months next after my deceale, 
ſurrender in due form of law all the copyhold eſtate in 
P. aforeſaid, of which I ſhall die ſeiſed, into the hands 
of the lord or lords of the manor or manors of whom 
the ſame coyphold eſtate is holden, unto the uſe of the 
ſaid R. IV. and R. G. and their heirs, to be ſubject to 
the truſts herein before declared of and concerning my 
ſaid P. eſtate ; or if my ſaid ſon S. H. his heirs or afligns, 
ſhall make default in payment of the above mentioned 
ſum of 20001. and intereſt according to the truſts before 
mentioned ; then and in either of the ſaid caſes, the ſaid 

ift and deviſe to my ſaid ſon S. H,. his heirs and aſſigns 
ſhall be void ; and then I give and deviic the ſame pre- 
| miſſes fo deviſed unto him as aforeſaid, unto the ſaid 
 R. IV. and R.G. their heirs, executors and adminiſtra- 
tors, according to my reſpeQtive eſtates and intereſts 
therein, upon the ſame truſts as herein before declared 
of and concerning the ſame. /tem, I will and defire, 
that my executors hereafter named ſhall permit and ſuffer 
my ſaid daughter E. D. to have the poſſeſſion only, and 
not the property of my beſt bed, and the furniture in my 
beſt room, and of all my linen, and of my diamond 
ring during her coverture ; and if the ſaid E. ſhall out- 
| live her ſaid huſband /Y. D. then I give and bequeata 71] 
the ſame goods and things unto her : but if ſhe happen 
to die before him, then giveand bequeath the ſame goods 
and things unto and amongſt ſuch child and children as ſhe 
ſhall leave behind her at her death ; and if ſhe leaves no 
child at her death ; then I give and bequeath the ſame 
goods and things unto my executor hereafter named ; 
and as to all the reſt and reſidue of my perſonal eſtate 
(excepting what I have herein before given and be- 
queathed) I give the ſame unto my ſaid loving ſon 8, H. 
ſubjeCt to the payment of my debts and legacies, and to 
the payment of the before mentioned ſum of 2000 /. and 
intereſt ; and I do hereby conſtitute and appoint my ſaid 
loving ſon S. H, ſole executor of this my laſt will, &c. 


A deviſe to ered a charity ſch2vl. From 3 Wood's Conv. 
| 829. 


Alſo I give and deviſe all that, &c. to (the truſtees) 
to have and to hold all the laſt mentioned to the 
ſaid (truſtees) and to their heirs and aſligns for ever: 
Nevertheleſs to, for and upon the ſeveral truſts, and ſub- 
ject to the ſeveral proviſoes, diretions and appointments 
herein after mentioned, limited, expreſſed and declared 
of and concerning the ſame premiſles ; and I do hereby 
ſubjet and make chargeable all and ſingular the ſame 
hereditaments and premiſſes, to and for the ſeveral 
uſes, intents and purpoſes, and under and ſubject to the 
ſeveral proviſoes, direCtions and agreements herein after 
mentioned, limited, expreſſed and declared of and con- 
cerning the ſame; (that is to ſay) That they the ſaid truſ- 
tees, or the major part of them, ſhall from and immedi- 
_ ately after my deceaſe, pay or cauſe to be paid out of my 
rents, iſſues and profits of the ſame premiſles, the ſum of 
201. per Ann. clear of all manner of taxes, charges and 
deductions whatſoever, to the ſaid ſchool-miſtreſs here- 
in after named for the time being for ever, by two 
equal half-yearly payments, to wit, at Midſummer and 
and Chri/lmas yearly; the firſt of which payments to be 
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made on ſuch of the ſaid two feaſts as ſhall next happen 
after my death, for the teaching and inſtruting 20 of 
the pooreſt girls of JF. aforeſaid for the time being, as 
follows, viz. to read, ſew, and ſay 'their catechiſm at 
ſome proper convenient place there, as my ſaid charity 
truſtees, or the major part of them ſhall appoint: And 
my further will is, and I do hereby appoint and dire, 
that if my now ſervant the ſaid 7. R. be living at the 
time of my death, then the ſaid 2. R. or ſuch other 
perſon as ſhe ſhall appoint, during her life, ſhall from 
thenceforth be the ſchool-miſtreſs to inſtru@ the (aid girls, 
_ her life ; and after her death, if the ſaid R. D. 
her ſiſter be then living, then I hereby appoint her the 
laid R, D. or ſuch perſon as ſhe ſhall appoint, to be the 
ſucceeding ſchool-miſtreſs for the ſaid girls, during herlife ; 
and after her death, if AZ. B. their niece be then living, 
[ hereby appoint her the ſaid AZ. B. or ſuch perſon as ſhe 
ſhall appoint, from thenceforth to be ſuccceding ſchool- 
miſtreſs for the ſaid girls, Curing her life ; and imme- 


 diately after the death of the ſurvivors of the.n the ſaid 


A. R. R. D. and MM. B. in caſe the ſaid E. B. ſiſter of 
of the ſaid 17. B. be then living, then I hereby appoint 
the ſaid E, B. or ſuch perſon as ſhe ſhall appoint, from - 
thencetforth to be the ſucceeding ſchool-miſtreſs for the 
ſaid girls, during her life ; and I do hereby further direct, 
that from and immediately after the deceaſe of the ſurvi- 
vors of them the ſaid 17. R. R. D. M. B. and E. B. 
that then every fucceeding ſchool-miſtreſs for the faid 
ſchool, ſhall be nominated and appointed by ſuch perſon 
or perſons, who then for the time being ſhall by virtue 
of this my will be intitled to and have the property of 
my ſaid now dwelling-houſe in 7F. aforeſaid ; and my 
deſire is, (if by him, her or them ſo thought fit) that 
the wife of the then ſucceeding vicar there for the time 
being, ſhall be the future ſchool-miſtreſs in caſe ſhe will 
accept of the ſame; and my will is, that the then preſent, 
and every ſucceeding vicar of Z/. ſhall on the firit Sunday 
in every month catechiſe the ſaid children with others in 
IF. church aforeſaid ; and that on refuſal or neglect there- 
of, every wife of ſuch vicar ſhall loſe the bencht of being 
{chool-miſtreſs to the ſaid ſchool: And my further will 
is, that the ſaid 20 poor girls, with others, ſhall be 
taught to ſing pſalms there by ſome proper perſon quali- 
fied for that purpoſe, who ſhall be always appointed by 
the vicar there for the time being; and that they the ſaid 
charity truſtees, or the major part of them, ſhall, out of 
the rents of the ſame premiſles pay to ſuch perſon the an+ 
nual ſum of 20/7. for his ſo doing; and alſo the further 
yearly ſum of 20s. for pſalters and teſtaments for the uſe 
of the children of the ſaid ſchool ; the ſame two yearl 

ſums of 205. and 205; to be paid at the ſame two feaſt, 
days by two equal half-yearly payments, clear of all de- 
ductions, and in ſuch manner as aforeſaid : And my fur- 
ther will is, that every ſchool-miitreſs of the ſaid ſchool, 
together with all the ſaid girls, ſhall conſtantly go to the 
ſaid church of /Y, twice on every Sunday, and there at- 
tend divine ſervice both morning and evening ; and alſo 
on every feſtival and other days uſua]ly kept at the ſaid 
church, as likewiſe on every Thurſday lecture preached at 
I7. church, (ſickneſs and all other inevitable accidents 
only and always excepted;) and further, that the ſaid 
20 girls, if not nominated by me before my death, ſha!l 
be choſen by the ſaid truſtees, or the major part of them, 
immediately after my death, and be then fixed in the ſaid 
ſchool ; and that if then, or at any time then after, there 
ſhall be wanting in 7. aforeſaid, the full number of the 
ſaid 20 girls ſo intitled to have the benefit of this my 
charity (intending diſſenters children as well as church 
people;) then and in every ſuch caſe, during that time 
only, and as often as the ſame ſhall fo happen, my will 
is, that they the ſaid truſtees, or the major part of them, 
ſhall chuſe and make up ſuch number of girls out of ſome 
other pariſh or pariſhes next adjoining to HF. aforeſaid; . 
and further, that no ſuch girls ſhall be admitted to the 
ſaid ſchool before their age of ſeven years, nor ſhall there 
continue after the age of 14. years ; and I do hereby di- 
re& that the ſaid charity truſtees, or the major part of 
them, ſhall four times in every year, viz. on Chrifimas- 
day, Lady-day, Midſummer-day, and Michaelmas-day, or 
any 
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any other four days in each year as they ſhall think fit, have , 
a general meeting, at ſome place in // to be by them ap- | 


| pointed, to examine into any neglefs, miſcarriages or 
irregularities that may be committed by the' ſaid ſchool- 
miſtreſs for the time being, or of any of the ſaid poor 
girls, and to make ſuch reaſonable by-laws, rules ahd 
orders, as to the ſame truſtees, or the major part of them 
fha}l ſeem meet, ſo as the ſame be for the good and bene- 
fit of this my charity, and be made in writing, and en- 
tered in a book ſor that purpoſe provided and kept, -for 
the better goverifment and management of the faid 
ſchool, and of the ſaid miſtreſs, and 20' poor girls for the 
time being ;z and further alſo, that for any groſs offence, 
miſcarriage, irregularity or negle&, as ſhall be ſo judged 
by a majority of the ſaid truſtees, it ſhall and may be 
lawful for them to deprive, put out, and remove the ſaid 
poor girls, or to ſuſpend and put out the ſchool-miſtreſs of 
the ſaid ſchool for the time being, (other than and ex- 
cept the ſaid M4. R. R. D. M.B. and E. B. and every 
of them, and ſuch perſon or perſons whom they reſpec- 
tively ſhall appoint to officiate, during: their reſpeQive 
lives only ;) and further, that the ſaid truſtees ſhall take 
and be allowed out of the rents and profits of the ſame pre- 
miſſes, the yearly ſum of 20s. and no more ; the ſame 
to be expended at fuch their quarterly meetings yearly ; 
and from and after payment of the fevera] ſums of 20 /. 
205. 20s. and 205. per Ann, and in ſueh manner as 
aforcſaid, and ſubjet thereunto ; then as to all the reſt 
and reſidue or ſurplus of the tents, iflues and profits of al] 
and ſingular the ſame hereditaments and premiſſes, and 
ſubje&, &c. I give, &c. Provided, &c. 


A deviſe of tithes to a truſtee, for the augmentation of the 
living of the Vitar or Curate of S, 


Ttem, I give, deviſe 'and bequeath unto my loving 
friend 7. A. of &c. Eſq; and to his heirs and affigns for 


ever, all that my part, ſhare and portion of tithes, of | 


what nature, kind or quality ſoever, iſſuing and payable 
to me out of three ſeveral farms, fituate and being inthe 
pariſh of &c, And all other my tithes in the hundred of 
D. aforeſaid ; upon this ſpecial truſt and confidence never- 
theleſs, that he the ſaid J. A. and his heirs, ſhall and 
do, from time to time, and at all times hereafter, permit 
and ſuffer the vicar or curate of the pariſh of $. for the 
time being, and his ſucceſſors for ever, vicars or curates 
of the ſaid pariſh of S. to receive and take the faid tithes, 
part, ſhare or portion of tithes to his and their own pro- 
per uſe, benefit and behoof for an augmentation, and for 
the better livelihood, proviſton and maintenance of the 
ſaid vicar or curate, and his ſucceflors, vicars and curates 
of the ſaid pariſh of S. for ever. 


A deviſe or gift to W, College Oxon, for the education of| 


one poor ſeholar for ever, 


Tem, I give, deviſe and bequeath unto the ſaid 27. A. 
and to his heirs and affigns for ever, all that my meſſuage 
or tenement, farm, lands and hereditaments, ſituate, 
&c. upon this ſpecial truſt and confidence nevertheleſs, 
that he the ſaid M7. A, and his heirs, fhall from time to 
time, and all times hereafter, permit and ſuffer the war- 
den and fellows of JF. college in the univerſity of Oxford 
for the time being, and their ſucceffors for ever, to receive 
and take 'the rents, iſſues and profits thereof, which I de- 
re and appoint ſhall, from time to time, and at all 
times hereafter, be paid and allowed for and towards the 
maintenance and education of a poor ſcholar of the ſaid 
college, for and during, and until ſuch ſcholar ſhall be 
bachelor of arts, or eleRed fellow of the houſe ; and then 
'to another poor ſcholar to be elefted and choſen, which 
ſcholar ſhall from time to time be hominated, eleCted and 
"choſen by the warden and five ſenior fellows of the ſaid 
college. a oY ; 


Vox, II, 
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A deviſe of T0001. t9. be applied in releaſing poor priſoners 
in the Flett or ==; what fort of priſoners are ta be 
objefts of it, | SC SMETTD 


' And T deviſe and will, that my executors herein after- 
named ſhall, within (four months after my deceaſe, la 
out "and expend the ſum of 1000L. in releaſing and aid 
charging ſuch poor priſoners who ſhall be impriſoned at 
| my diiceaſe, inthe priſoners of the Fleet, or —>, or one 
of them, fituate in the City of Londen, as my faid execu- 
cors ſhall think fit; my ſaid executors having a regard 
therein to ſuch poor priſons as have been ſober and in- 
duſtrious; and are ſo confined by reaſon of lofles and miſ- 
fortunes, and” have not through idleneſs, drunkneſs or 
debauchery fell into ſuch condition ; provided neverthe- 
leſs, that if I in my life-time, after the date of this my 
will, ſhall have applied or expended the ſum of 1000 /. 
for the diſcharge of ſuch poor priſoners, then my ſaid 
executors ſhall be diſcharged from the ſaid legacy of 
1000 L. herein before given and bequeathed, and the ſame 
ſhall ceaſe and be void. _ 

Win, (Sax. Prelium) In the beginning or end of the 
names of places, ſignifies that ſome great battle was fought, 
or victory gained there. | Cowell, edit. 1727. 4 

Winchelſea, The hundred of 7/7nchelſea, where to be 
jones as two diſtin hundreds. 9 & 10 W/ill. 3. c. 40. 
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Winches, A kind of engine to draw barges up the 
water againſt the ſtream, mentioned in ſtat. 21 Fac. 
cap. J2 


Wincheſter, (Statute of) is 13 £4. 1. ff. 2. 7 Ric. 2. 
c 


Windalſs, Wandaſs, and Wanlaſs, corruptly 
Windlaſs, (Windaſſum,) Is a tetm in hunting, (as, to 
drive the Yindafs) ſignifying the chaſing a deer to a ſtand, 
where one is ready with a bow or gun to ſhoot. Cowell, 
edit. 1727. 2h ap 
Winvanill, a man may not ere a wind-mill within 
any foreſt, becauſe it frights deer, and draws company to 
the diſquiet of the game, I. Fones Rep. 293. | 

Window-tar, Stat. 6 Geo." 3. c. 38. (intitled, an 
act for repealing the ſeveral duties upon houſes, windaws, 
and lights : and for granting to his Majeſty other duties 
upon houfes, windows, and lights) recites a& 20 Geo. 2. 
31 Ges. 2. and 2 Geo. 3. and ena&ts, That from and after 
the Toth day of Ozber 1766, all the rates and duties up- 
on houſes, and upon windows, or lights, granted by the 
ſaid three ſeveral as of parliament, ſhall ceaſe, deter- 
mine, and be.no longer paid, ' or payable ; except only 
ſuch monies as ſhall have become due in reſpeCt of the 
ſaid rates and duties affeſſed at any time on or before the 
ſaid 10th day of Ofober 1766, and which ſhall be in arrear 
and unpaid. | fl | 

Se#7. 2. And that from and after the ſaid 1oth day of 
 Oftober 1966, there ſhall be charged, raiſed, levied, and 
paid, unto his Majeſty, his heirs, and ſucceſlors, the ſe- 
veral and reſpective rates and duties upon houſes, and upon 
wilgowy, or lights, herein after mentioned ; that.is to 
ay, | x, | _ 

F or every dwelling-houſe inhabited, which now is or 
hereafter ſhall be erected within that part of Great Bri- 
tain called England, the yearly ſum of three ſhillings. 

For every dwelling-houſe inhabited, which now is or 
hereafter ſhall be ereQed. within that part of Great Bri- 
tain called Scotland, the yearly ſum of one ſhilling, _ 

And for every window, or light, in every dwelling- 
houſe inhabited, or to be inhabited, within and through= 
out the whole kingdom of Great Britain, which ſhall 
contain ſeven windows, or lights, and no more, the ſum 
of 24. for cach window, or light in ſuch houſe. - _ 

For every window, or light, in every dwelling-houſe 
as aforeſaid, which ſhall contain eight windows, or lights, 
and no more, the yearly ſums of {ixpence for each win- 
dow, or light, in ſuch houſe. _ TIO $ 

For every window, or light, in every dwelling-houſe 


light, in ſuch houſe, 


20A | For 


as aforeſaid, which ſhall contain nine windows, or lights, 
| and no more, the yearly ſum of 8g. for each window, or 
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two or more credible witneſſes, ſhall (notwithſtanding 
the coverture) limit or appoint ; and for want of ſuch 
limitation or appointment, then in truſt for ſuch child 
or children as ſhe ſhall leave at her death, and their heirs 
and aſſigns: Provided that if there be more childrewthan 
one ſon, and if the ſaid /Y. D. ſhall make a ſettlement 
as aforeſaid, then the eldeſt ſon ſhal 


tation or appointment by the ſaid Z. (if ſhe ſhall leave 
no child or children at her death) then in truſt for my 
ſaid ſon S. H. his heirs and affigns for ever. And whereas 
part of my eſtate in P. aforeſaid is copyhold, now I do 
hereby declare that the gift and deviſe hereby made by 


me unto my ſaid ſon S, H. his heirs, executors and ad- 


miniſtrators, of all my manors, meſſuages, lands, tene- 
ments and hereditaments whatſoever, both leaſehold and 
inheritance (excepting as is before excepted) is upon con- 
dition, that if my ſaid ſon $. H. or his heirs, ſhall not, 
within the ſpace of 12 months next after my deceaſe, 
ſurrender in due form of law all the copyhold eitate in 
P. aforeſaid, of which I ſhall die ſeiſed, into the hands 
of the lord or lords of the manor or manors of whom 
the ſame coyphold eſtate is holden, unto the uſe of the 
ſaid R. I. and R. G. and their heirs, to be ſubject to 
the truſts herein before declared of and concerning my 
ſaid P. eſtate ; or if my ſaid fon S. H. his heirs or afligns, 
ſhall make default in. payment of the above mentioned 
ſum of 2000 /. and intereſt according to the truſts before 
mentioned ; then and in either of the ſaid caſes, the ſaid 
gift and deviſe to my ſaid ſon S. H, his heirs and aſſigns 
ſhall be void ; and then I give and deviſe the ſame pre- 
miſles ſo deviſed unto him as aforeſaid, unto the ſaid 
R. IW. and R. G. their heirs, executors and adminiſtra- 
tors, according to my .reſpeQive eſtates and intereſts 
therein, upon the ſame truſts as herein before declared 
of and concerning the ſame. Jtem, I will and defire, 
that my executors hereafter named ſhall permit and ſuffer 
my ſaid daughter E, D. to have the poſleflion only, and 
not the property of my beſt bed, and the furniture in m 

beſt room, and of all my linen, and of my diamond 
ring during her coverture ; and if the ſaid ZE. ſhall out- 
live her ſaid huſband /Y. D. then I give and bequeati 71] 
the ſame goods and things unto her : but if ſhe happen 
to die before him, then I giveand bequeath the ſame goods 
and things unto and amongſt ſuch child and children as ſhe 
ſhall leave behind her at her death ; and if ſhe leaves no 
child at her death; then I give and bequeath the ſame 
goods and things unto my executor hereafter named ; 
and as to all the reſt and reſidue of my perſonal eſtate 
(excepting what I have herein before given and be- 
queathed) I give the ſame unto my ſaid loving ſon S, 7. 
ſubjeC& to the payment of my debts and legacies, and to 
the payment of the before mentioned ſum of 2000 /. and 
wel. ; and I do hereby conſtitute and appoint my ſaid 
loving ſon S. H, ſole executor of this my laſt will, &c. 


A deviſe ta ere a charity ſchool. From 3 Wood's Conv. 
829. 


Alſo I give and deviſe all that, &c. to (the truſtees) 
to have and to hold all the laſt mentioned —to the 
ſaid (truſtees) and to their heirs and aſſigns for ever: 
Nevertheleſs to, for and upon the ſeveral truſts, and ſub- 
ject to the ſeveral proviſoes, direftions and appointments 
herein after mentioned, limited, expreſſed and declared 
of and concerning the ſame premiſles ; and I do hereby 
ſubject and make chargeable all and ſingular the ſame 
hereditaments and premiſſes, to and for the ſeveral 
uſes, intents and purpoſes, and under and ſubject to the 
ſeveral proviſoes, directions and agreements herein after 
mentioned, limitec, expreſſed and declared of and con- 
cerning the ſame; (that is to ſay) That they the ſaid truſ- 
tees, or the major part of them, ſhall from and immedi- 
_ ately after my deceaſe, pay or cauſe to be paid out of my 
rents, iſſues and profits of the ſame premiſes, the ſum of 
201. per Ann. clear of all manner of taxes, charges and 
deductions whatſoever, to the ſaid ſchool-miſtreſs here- 
in after named for the time being for ever, by two 
equal half-yearly payments, to wit, at Midſummer and 
and Chri/lmas yearly; the firſt of which payments to be 


| have no part or. 
ſhare of the ſaid P. eſtate ; and for want of ſuch limi- 
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made. on ſuch of the ſaid two feaſts as ſhall next happen 
after my death, for the teaching and inſtruting 20 of 
the pooreſt girls of JF. aforeſaid for the time being, as 
follows, viz. to read, ſew, and ſay 'their catechiſm at 
ſome proper convenient place there, as my ſaid charity 
truſtees, or the major part of them ſhall appoint: And 
my further will is, and I do hereby appoint and direc, 
that if my now ſervant the ſaid 7, R. be living at the 
time of my death, then the ſaid 2. R. or ſuch other 
perſon as ſhe ſhall appoint, during her life, ſhall from 
thenceforth be the ſchool-miſtreſs to inſtru the ſaidgirls, 
during her life ; and after her death, if the ſaid R, D. 
her ſiſter be then living, then I hereby appoint her the 
laid R, D. or ſuch perſon as ſhe ſhall appoint, to be the 
ſucceeding ſchool-miſtreſs for the ſaid girls, during herlife ; 
and after her death, if 7. B. their niece be then living, 
[ hereby appoint her the ſaid 17. B. or ſuch perſon as ſhe 
ſhall appoint, from thenceforth to be ſuccceding ſchool- 
miſtreſs for the ſaid girls, Curing her life ; and imme- 
diately after the death of the ſurvivors of the.n the ſaid 
47. R. R. D. and M.B. in caſe the ſaid E. B. ſiſter of 
of the ſaid 7. B. be then living, then I hereby appoint 
the faid ZE, B. or ſuch perſon as ſhe ſhall appoint, from - 
thencetforth to be the ſucceeding ſchool-miſtreſs for the 
ſaid girls, during her life z and I do hereby further direct, 
that from and immediately after the deceaſe of the ſurvi- 
vors of them the ſaid 17. R. R. D. M. B. and E. B. 
that then every fucceeding ſchool-miſtreſs for the faid 
{chool, ſhall be nominated and appointed by ſuch perſon 
or perſons, who then for the time being ſhall by virtue 
of this my will be intitled to and have the property of 
my ſaid now dwelling-houſe in 7F. aforeſaid; and my 
deſire is, (if by him, her or them ſo thought fit) that 
the wite of the then ſucceeding vicar there for the time 
being, ſhall be the future ſchool-miſtreſs in caſe ſhe will 
accept of the ſame; and my will is, that the then preſent, 
and every ſucceeding vicar of 7. ſhall on the firtt Sunday 
in every month catechiſe the ſaid children with others in 
IF. church aforeſaid ; and that on refuſal or neg!eCt there- 
of, every wife of ſuch vicar ſhall loſe the bencht of being 
{chool]-miſtreſs to the ſaid ſchool: And my further will 
is, that the ſaid 20 poor girls, with others, ſhall be 
taught to ſing pſalms there by ſome proper perſon quali- 
fied for that purpoſe, who ſhall be always appointed by 
the vicar there for the time being; and that they the ſaid 
charity truſtees, or the major part of them, ſhall, out of 
the rents of the ſame premiſles pay to ſuch perſon the an» 
nual ſum of 207. for his ſo doing; and alſo the further 
yearly ſum of 205. for pſalters and teſtaments for the uſe 
of the children of the ſaid ſchool ; the ſame two yearl 
ſums of 20s. and 205; ts be paid at the ſame two feaſt. 
days by two equal half-yearly payments, clear of all de- 
ductions, and in ſuch manner as aforeſaid : And my fur- 
ther will is, that every ſchool-miſtreſs of the ſaid ſchool, 
together with all the ſaid girls, ſhall conſtantly go to the 
ſaid church of /Y. twice on every Sunday, and there at- 
tend divine ſervice both morning and evening ; and alfo 
on every feſtiyal and other days uſua)ly kept at the ſaid 
church, as likewiſe on every Thurſday lecture preached at 
IF. church, (ſickneſs and all other inevitable accidents 
only and always excepted;) and further, that the ſaid 
20 girls, if not nominated by me before my death, ſhall 
be choſen by the ſaid truſtees, or the major part of them, 
immediately after my death, and be then fixed in the ſaid 
ſchool; and that if then, or at any time then after, there 
ſhall be wanting in //. aforeſaid, the full number of the 
ſaid 20 girls ſo intitled to have the benefit of this my 
charity (intending diflenters children as well as church 
people;) then and in every ſuch caſe, during that time 
only, and as often as the ſame ſhall ſo happen, my will 
is, that they the ſaid truſtees, or the major part of them, 
ſhall chuſe and make up ſuch number of girls out of ſome 
other pariſh or pariſhes next adjoining to 7. aforeſaid; 
and further, that no ſuch girls ſhall be admitted to' the 
ſaid ſchool before their age of ſeven years, nor ſhall there 
continue after the age of 14 years ; and I do hereby di- 
re& that the ſaid charity truſtees, or the major part of 
them, ſhall four times in every year, viz. on Chrif{mas- 
day, Lady-day, Midſummer-day, and Michaelnas-day, or 

| any 
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any other four days in each year as they ſhall think fit, have 


a general meeting, at ſome place in //, to be by them ap- | 


pointed, to examine into any negleas, miſcarriages or 
irregularities that may be committed by the ſaid ſchool- 
miſtreſs for the time being, or of any of the ſaid poor 
girls, and to make ſuch reaſonable by-laws, rules and 
orders, as to the ſame truſtees, or the major part of them 
ſha)! ſeem meet, ſo as the ſame be for the good and bene- 
fit of this my charity, and be made in writing, and en- 
tered in a book for that purpoſe provided and kept, for 
the better goveriſment and management of the faid 
ſchool, and of the ſaid miſtreſs, and 20 poor girls for the 
time being ; and further alfo, that for any groſs offence, 
miſcarriage, irregularity or negleR, as ſhall be ſo judged 
by a majority of the faid truſtees, it ſhall and may be 
lawful for them to deprive, put out, and remove the ſaid 
poor girls, or to ſuſpend and put out the ſchool-miſtreſs of 
the ſaid ſchool for the time Doings (other than and ex- 
cept the ſaid 4. R. R. D. MM. B. and E. B. and every 
of them, and ſuch.perſon or perſons whom they reſpec- 
tively ſhall appoint to officiate, during their reſpeQive 
lives only ;) and further, that the ſaid truſtees ſhall take 
and be allowed out of the rents and profits of the ſame pre- 
miſſes, the yearly ſum of 20s. and no more; the ſame 
to be expended at fuch their quarterly meetings yearly ; 
and from and after payment of the ſeveral ſums of 20 /, 
205. 20s. and 20s. per Ann, and in ſuch manner as 
aforcſaid, and ſubje&t thereunto ; then as to all the reſt 
and reſidue or ſurplus of the rents, iflues and profits of al] 
and ſingular the ſame hereditaments and premiſſes, and 
ſubjet, &c. I give, &c. Provided, &c. 


A acviſe of tithes ta a truſtee, for the augmentation of the 
living of the Vicar or Curate of S. | 


Item, 1 give, deviſe and bequeath unto my loving 
friend 7. A. of &c. Eſq; and to his heirs and affigns for 
ever, all that my part, ſhare and portion of tithes, of 
what nature, kind or quality ſoever, iſſuing and payable 
to me out of three ſeveral farms, fituate and being inthe 
pariſh of &c. And all other my tithes in the hundred of 
D. aforeſaid ; upon this ſpecial truſt and confidence never- 
theleſs, that he the ſaid Z. A. and his heirs, ſhall and 
do, from time to time, and at all times hereafter, permit 
and ſuffer the vicar or curate of the pariſh of S. for the 
time being, and his ſucceſſors for ever, vicars or curates 
of the ſaid pariſh of S. to receive and take the faid tithes, 
part, ſhare or portion of tithes to his and their own pro- 
per uſe, benefit and behoof for an augmentation, and for 
the better livelihood, proviſton and maintenance of the 
ſaid vicar or curate, and his ſucceſſors, vicars and curates 


of the ſaid pariſh of S. for ever. | 


A deviſe or gift to W, College Oxon, for the education of 
one poor ſcholar for ever, 


| tem, 1 give, deviſe and bequeath unto the ſaid 27. 4. 
and to his heirs and affigns for ever, all that my meſſuage 
or tenement, farm, lands and hereditaments, ſituate, 
&c. upon this ſpecial truſt and confidence nevertheleſs, 
that he the ſaid MZ. A. and his heirs, fhall from time to 
time, and all times hereafter, permit and ſuffer the war- 
den and. fellows of JF college in the univerſity of Oxford 
for the time being, and their ſucceffors for ever, to receive 
and take 'the rents, iſſues and profits thereof, which I de- 
re& and appoint ſhall, from time to time, and 'at all 
times hereafter, be paid and allowed for and towards the 
maintenance and education of a poor ſcholar of the ſaid 
college, for and during, and until ſuch ſcholar ſhall be 
bachelor of arts, or eleRed fellow of the houſe ; and then 
'to another poor ſcholar to be eleed and choſen, which 
- ſcholar ſhall from time to time be hominated, elefted and 
choſen by the warden and five ſenior fellows of the ſaid 
college. | Or Ag 1} 


Vox, II, 


ſe. 11. 
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A deviſe of 10001. to. be applied in releaſing poor priſoners 


in the Flett br LL; what fort of priſoners are to be 
objefts of it, PT RY | 


And I deviſe and will, that my executors herein after- 
named fhall, within four months after my deceaſe, Ia 
out "and expend the ſum of 10001. in releaſing and ai 
charging ſuch poor priſoners who ſhall be impriſoned at 
my diiceaſe, in the priſoners of the Fleet, or -, Or one 
of them, fituate in the City of London, as my ſaid execu- 
cors ſhall think fit; my faid executors having a regard 
therein to ſuch poor priſons as have been ſober and in- 
duſtrious; and are ſo confined by reaſon of loſſes and miſ- 
fortunes, and have not through idleneſs, drunkneſs or 
debauchery fell into ſuch condition ; provided neverthe- 
leſs, that if I in my life-time, after the date of this my 
will, ſhall have applied or expended the ſum of 1000 /. 
for the diſcharge of ſuch poor prifoners, then my {aid 
executors ſhall be diſcharged from the ſaid legacy of 
1000 /. herein before given and bequeathed, and the ſame 
ſhall ceaſe and be void. 7 | 

Win, (Sax. Prelium) In the beginning or end of the 
names of places, ſignifies that ſome great battle was tought, 
or victory gained there. Cowell, edit. 1727. | 

Winchelſea, The hundred of J/inchelſea, where to be 
deemed as two diſtin hundreds. 9 & 10 //ill. 3. c. 40. 


Winches, A kind of engine to draw barges up the 
water againſt the ſtream, mentioned in ſtat. 21 Jac. 


cap. J2. | 
Wincheter (Statute of) is 13 Ed. 1. ff. 2. 7 Ric. 2, 
c. ©. 


Windaſs, Wandaſs, and Wanlaſs, corruptly 
Windlaſs, (Windaſſum,) Is a term in hunting, (as, to 
drive the F/indajs) ſignifying the chafing a deer to a ſtand, 
where one is ready with a bow or gun to ſhoot. Cowell, 
edit. 1727. Ne : 
Winvanill, a man may not erect a wind-mill within 
any foreſt, becauſe it frights deer, and draws company to 
the diſquiet of the game, IV. Fones Rep. 293. 

Window-tar, Stat. 6 Ges. 3. c. 3. (intitled, an 
act for repealing the ſeveral duties upon houſes, windows, 
and lights : and for granting to his Majeſty other duties 
upon houfes, windows, and lights) recites a& 20 Gee. 2. 
31 Ges. 2. and 2 Geo. 3. andenaQts, That from and after 
the Toth day of Ozber 1766, all the rates and duties up- 
on houſes, and upon windows, or lights, granted by the 
ſaid three ſeveral as of parliament, ſhall ceaſe, deter- 
mine, and be.no longer paid, ' or payable ; except only 
ſuch monies as ſhall have become due in reſpeC of the 
ſaid rates and duties affeſſed at any time on or before the 


and unpaid. . 

Sef7. 2. And that from and after the ſaid 1oth day of 
O#tober 1766, there ſhall be charged, raiſed, levied, and 
paid, unto his Majeſty, his heirs, and ſucceſlors, the ſe- 
veral and reſpective rates and duties upon houſes, and upon 
windows, or lights, herein after mentioned ; that .is to 
ſay, | | 


For every dwelling-houſe inhabited, which now is or 


hereafter ſhall be erefted within that part of Great Bri- 


tain called England, the yearly ſum of three ſhillings. 


For every dwelling-houſe inhabited, which now is or 
hereafter ſhall be erected. within that part of Great Bri- 
tain called Scotland, the yearly ſum of one ſhilling, 

And for every window, or light, in every dwelling- 
houſe inhabited, or to be inhabited, within and through- 
out the whole kingdom of Great Britain, which ſhall 
contain ſeven windows, or lights, and no more, the ſum 
of 24. for cach window, or light in ſuch houſe. 

For every window, or light, in every dwelling-houſe 
as aforeſaid, which ſhall contain eight windows, or lights, 
and no more, the yearly ſums of {ixpence for each win- 
dow, or light, in ſuch houſe.  * AFEELS 

For every window, or light, in every dwelling-houſe 
as aforeſaid, which ſhall contain nine windows, or lights, 


| and no more, the yearly ſum of 89. for each window, or 


light, in ſuch houſe. 


b*.26;-A | For 


aid 10th day of Ofeber 1766, and which ſhall be in arrear 
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For every window, or light, in every dwelling houſe 
as aforeſaid, which ſhall contain ten windows or lights, 
and no more, the yearly ſum of 104. for each window, 
or light, in ſuch houſe. 

For every window, or light, in every dwelling-houſe 
as aforeſaid, which ſhall contain eleven windows, or 
lights, and no more, the yearly ſum of 1 s. for each win- 
dow, or light, in ſuch houſe. 

For every window, or light, in every dwelling- houſe 
as aforeſaid, which ſhall have twelve windows, or lights, 
and no more, the yearly ſum of 15. 2 d. for-each win- 
dow, or light, in ſuch houſe. : 

For every window, or light, in every dwelling-houſe 
as aforeſaid, which ſhall contain thirteen windows, or 
lights, and no more, the yearly ſum of 15. 4d. for each 
window, or light, in ſuch houſe, | 

For every window, or light, in every dwelling-houſe 
as aforeſaid, which ſhall contain fourteen, fifteen, ſixteen, 
ſeventeen, cighteen, or nineteen windows, or lights, and 
no more, the yearly ſum of 1 5. 6d. for each window, or 
light, in ſuch houſe. - ; 

For every window, or light, in every dweiling-houſe 
as aforeſaid, which ſhall contain twenty windows or 
lights, and no more, the yearly ſum of 15. 7 4. for each 
window, or light, in ſuch houſe. 

For every window, or light, in every dwelling-houſe 
as aforeſaid, which ſhall contain twenty-one windows, 
or lights, and no more. the yearly ſum of 15. 8d. for 
each window, or light, in ſuch houſe, 

For every window, or light, in every dwelling-houſe 
as aforeſaid, which ſhall contain twenty-two windows, 
or lights, and no more, the yearly ſum of 15. 9d. for 
each window, or light, in ſuch houſe. 


For every window, or light, in every dwelling-houſe| 


as aforeſaid, which ſhall contain twenty-three windows, 
or lights, and no more, the yearly ſum of 15. 10d. for 
each window, or light, in ſuch houſe. 

For every window, or light, in every dwelling-houſe 
as aforeſaid, which ſhall contain twenty-four windows, 
or lights, and no more, the yearly ſum of 15. 11d. for 
each window, or light, in ſuch houſe. 

And for every window, or light, in every dwelling- 
houſe as aforeſaid, which ſhall contain twenty-five win- 
dows, or lights, or upwards, the yearly ſum of 25. for 
each window, or light, in every ſuch houſe. : 
$28. 3. Provided nevertheleſs, that it is the true in- 

tent and meaning of this a&, that the ſaid ſeveral and re- 
ſpeQtive yearly ſums herein before charged upon every 
window, or light, contained in every ſuch dwelling- 
houſe as aforeſaid, ſhall be paid over and above the ſaid 
reſpeQive duties of 3s. and 15. upon houſes before men- 
tioned, , 

See. 4. Provided always, that no houſe or cottage in 
that part of Great Britain called Scotland, that has not 
| more than five windows, or lights, ſhall pay, or beliable 
to pay, the duty of 15. impoſed on each houſe by this pre- 
ſent a. | 

Sea. 5. And that if any rate or aſſeſſment hath been or 
ſhall be made in purſuance of the ſaid former acts, or any 
of them, for raiſing all or any of the rates and duties 


thereby granted upon houſes, windows, or lights, for | 


and in reſpe& of the quarter, half-year, or any other 
time, after the ſaid 10th day of Oober 1766; every 
ſuch rate or 'aſleſlment, ſo far as the ſame reiates to the 
raiſing ſuch rates and duties in reſpe& of ſuch quarter, 
half-year, or other term, after the ſaid 10th day of Os- 
ber, ſhall be null and void. | 

$22. 6. And that the rates and duties by this a&t gran- 
ted ſhall be paid quarterly, at the four moſt uſual days 
of payment in the year ; that is to ſay, on the 5th of 7a- 
nuary, 5th of April, the 5th of Fuly, and the 10th day 
of Other, by even and equal portions ; the firſt payment 
thereof to be made upon the 5th day of January 1767. 

Se. 7. Theſe rates and duties, and arrears of former 
as, to be paid into the exchequer, according to the 
rules, &c. preſcribed in two as of 20 Geo. 2, and in 
as 21 and 31 Geo, 2, and 2 Geo. 3. and all the powers, 
authorities, &c. of the ſaid aQts are extended to this act. 
_ $4, 9. Commiſſioners for the recited acts to meet for 
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| the execution of this a&, on or before the 11th of O#s- 


ber 1766. 


Sec7, 10. Separate aſſeſſments to be made out for theſe 
duties, and to be certified and returned by the 23d of 
December 1766 ; ſurveyors to certify their ſurcharges for 
the half-year's aſſeſſment, by the 2oth of Feb. 1767; ap- 
peals to be heard between the 6th of March and 4th of 
April 1767, duplicates of the aſſeſſments to be tranſmit- 


ted as formerly; after the 5th of April 1767, the afleſl- 
ments to be made for the whole year, 

Sect. 11, Monies ariſing by the fortner rates to be ap- 
plied as the preſent. | 

Set. 12. The ſum of 91,4851. 0s. 64.2 to be yearly 
replaced out of the ſaid rates, to the ſinking fund, in lieu 
4 the like ſum payable thereout by virtue of a& 20 

00, 2. 

Se. 13. The ſum of 93,2171. 10s. 1d. and one 
ſixth, to be reſerved annually at the Exchequer out of the 
laid un towards paying the annuities eft2bliſhed by a& 
Jt. 0% 2: 


See. 14. Surplus monies to be carried into the linking 
und, 

Sect. 15. Treaſury to make good out of the ſinking 
fund, any d-nciency of the duties upon coals, culm, and 
cinders, after th= 10th of OzZer, to pay the annuity due 
to the South-ſea company, 

Windſoz, The mayor and bailiffs, &c. of Jindfor 
are to maintain the great bridge there, .and receive tolls 
for carriages, cattle, &c, paſling over it, and barges go- 
ing under the ſame. Stat. 9. Geo. 2.c. 15, _ 

Wine, The old aflize of wine, Tudic. pillor, cr it. 2. 
Ae 6. /- 2. Ord. pro piſtor. incerti temp. c. 5. vol, 1. 
1 


Mayor, &c. of Londen to preſent wine ſold againſt the 
aflize, O Ed. I. c. 15; 


| Wines ſhall be ſold reafonably, and ſhall be eſſayed 


1 twice in the year, 4 E. 3. c. 12. 


Foreſtalling G«ſcoin wines, felony, 27- £4, 3: tc. I. 
c. 5. repealed, 37 Ed. 3. c. 16. 

No Gaſcein wine ſhall be brought but in ports, 27 Ed, 
3- ft. 1. c. 7. 38 Ed. 3./2. 1. c..10. 42 Ed. 3.c. 8. 

importation of wine may be regulated by the King, 
38 Ed. 3. 8. 1.c. 11. 


Engliſhmen, not artificers, may buy wines in Gaſcony, 
43 Ed. 3. c. 2. 

The price of wines limited, 5 R. 2. /. 1. c. 4. 6 R. 
2. £7: 24 2.8. c. 6. 5 Ed..6. cc. 5; TN 

Retailing of ſweet wine and claret prohibited, 5 R. + 
2. fl. I. Cc 5. | 

New impoſitions by the King's officers in Guiennepro- 
hibited, 23 #7. 6. c. 17. 

The meaſure and cuſtom of Malmſey, 7 H. 7. c. 8. 

French wie not to be imported between Michaelmas 
and Candl.mas, 23 H. 8. c. 7. | 

The prices of wines to be aſleſſed by the King's great 
officers, 23 HH. 8.c. 7. 28 H. 8. c. 14. 34 & 35 H. 
8:67. 39 £4. 8-23 +2, 3» 

Perſons reſtrained from keeping wine in their houſes, 
7 Ed. 6.c. 5. f. 2. | 

The number of taverns reſtrained, 7 E. 6. c. 5. /. 3. 

Selling wines to be drank in the ſeller's houſe prohibi- 
ted, 7 £d. 6:6 5. +2. 

The prices of wines by retail to be limited by procla- 
mation, 5 El. c. 5. /. 25. | | 

Wine not to be retailed without licence, 12 Car. 2. 
Ce. 28, 
| The penalties of retailing mixed wine, 12 Car, 2. 
c. 25. /. 11. | 

The prices of wines to be limited by the Lord Chancel- 
lor, &c. 12 Car. 2. c. 25. f. 13. | 

Duty on wine, &c. imported, 18 Car. 2. c. 5. {. 6. 
continued, 1 G. 3. c. 16. 

An impoſt upon wine, 20 Car. 2. c. I. 22 Car. 2. 
Co 3. ZO Care 2. c..2. 

The profits of the wine-licence inveſted in the crown, 
and an equivalent granted to the Duke of York, 22 & 23 
Car. 2. c. 6. 


A duty of 81. per. ton upon French wine, and 121. up- 


[*on other wines, 1 Fac. 2. c. 3. 


Made 


W: -1.-T 
Made perpetual by g Arn. c. 21. and 3 Ges. I. c. 9] 
and part of the South Sea fund, 
Retailers to ſell wine only in pewter Meaſures, 1 I. 
& AM. c. 34. f. 19. 2W.& M. Rt. o. c< 14. [. 3. 
Penalty of adulterating wine. 1, & M. c. 34 


+ JO, | 
| Wines of Hungary may be imported from Hamburgh 
as Rheniſh wine, 1 Ann. ff. 1. c 12. /, 112. 
Contents of the gallon of wine, 5 Ann. c. 27. /. 17. 
Importation of French wine permitted, 9 Ann. c. 8. 
The allowance on damaged wine regulated, 6 Geo. 1. 
F- 122. /. 2. 
| The times for exporting wines enlarged, 6 Geo, 1. 
C. 12. [. 5. 
Not to diminiſh the duties of priſage and butlerage, 
6 Geo. 1. <1. ; 
No allowance for freight of wine, unleſs ſhipped in 
caſks from it's place of growth, 8 Geo. 1. c. 18. /. 19. 
Allowance for wine ſtranded, 8 Gev. I. c 18. /. 20. 
27 Geo. 2. c. 18. |. 5. 4D 
Damaged wines may be ſold for diſtilling, or making 
vinegar, 12 Geo. I. c. 28. /. 20, . 
The duties on: wine lees altered, 1 Geo. 2. c. 17. 
Wine not to be imported in bottles or ſmall caſks, 
T Geo. 2. c. 17. }. 7. : : 
Saving of the privileges of the univerſities, 10 Geo, 2. 
-C. I9. f. 2. 30 Geo. 2. c 19. /. 9. : 
Wine not to be {old without licence at the univerſities, 
17 Geo. 2. c. 40. /. 11. | 
| An additional duty of tonnage on wine, 18 Geo. 2. c. 9. 
Wine imported in the out-ports not to be brought 
within 20 miles of the Royal! Exchange, without paying 
the London duty, 26 Go. 2. c. 12. ER 
The commiſſion for granting licences to retail wine 
by virtue of 12 Car. 2. to ceaſe, and the duties, toge- 
ther with new duties, to be levied by the commiſſioners 
of the ſtamp-office, 3o Gro. 2. c. 19. 
The act not to be prejudicial to the vintners company, 
30 Ges, 2. Cc. 19. 
The penalty of retailing abated, 32 Geo. 2. c. 19. 
No diſcount on wine licences, 32 Geo. 2. c. 19. /. 2. 
An additional duty of 8/, per ton on all French wines 
imported, 3 Geo. 3. c. 12. 3 
And on all other wines imported, 4 /. per _ —_ 
inter-heyni Is that ſeaſon comprehended be- 
x hs een ” of November, and the 23d April, 
which time by the act made 20 Car. 2. c. 3. is excepted 
from the liberty of commoning in the the Fore of Dean, 
Cowell, edit. 1727. ts - ; 
Wire, Penalty on importing foreign card wire or iron 
wire for making of wool cards, 13 & 14 Car. 2. c. 19. 
\ Tron wire, 2 W. & M. iff: 2. c. 4. /. 16. 
Steel wire, 2 JW, & M. eff. 2. c. 4. [. 17. nn 
Lattin, braſs or copper wire, and gold and filver wire 
imported, to what duties liable. 4 Y. & MM. c. 5. [. 2. 
| Braſs wire how exempt from payment of duties on 
exportation. 7 Ann. c. 8. [. 8. | 4 
Wiſta, A meaſure of land among the Saxons ; being 
the quantity of half a hide, and the hide 120 acre. Oo 
wirgate unam hidam faciunt ; wiſta vero quatuor virgatis 
conſtat, Mon. Ang. Tom. 1. p. 133. 


Witam, Secundum witam jurare, Is for a perſon to 


purge himſelf by the oaths of ſo many witnefles, as the 
offence required. Lege 1nz, cap. 63. 

Witchcraft, Uſing of was felony by ſtat. 1 Fac. 1. 
cap. 12. repealed by 9 G. 2. c. 5. See Tonjuration. ; 
- Wite, A Sexo: word, uſed for puniſhment; a pain, 
penalty, mula, &c. And witefree is a term of privilege 
-or immunity from fines and amercements. 84x, did. 
From hence come the words bloodwite, lecherwite, &c. 

Witena-gemor, (Sax. Conventus Saprentum) Was a 
conyention or aſſembly of great men to adviſe and afſiſt 
the King, anſwerable to our parliament, in the time of 
the Saxons. 
_- Witens, Were the chief of the Saxon lords or thanes, 
their nobles and wiſe men. Sax. Did. | 

Witerden, A taxation of the weſt Saxons, impoſed 
by the publick council of the kingdom, Chart, Elthel- 
wolf. Reg. Anno $55, 

2 | 
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| Withetnam, (YVetitum Namiumn, eompounded of the 


Saxon W/yther, altera, & Nam, captio) Is a forbidden 


taking, as the taking or driving a difireſs to a hold, or 
out of the county, to that the ſheriff cannot upon the 
replevin make deliverance thereof to the party diſtrained. 
In which caſe the writ of Withernam, or de Vetito Namio, 
is direted to the ſheriff for the taking-as many of his 
beaſts that did thus unlawfully diſtrain, or as much goods 
of his into his keeping, till he hath made deliverance of 
the firſt diſtreſs : Alſo if the beaſt lie under a fortlet or 
caſtle, the ſheriff may take with him the Poſſe Comitatus, 
and beat down the caſtle, as appears by the Statu'e of 
Wf:/tm. 1. cap. 20. and Britton, cap. 27. Withernam, ac- 
cording to Bratton, lib, 3. tratt. 2. cap. 37. and Weſtm. 2. 
cap. 2. ſeems to ſignify an unlawful diſtreſs made by 
him that has no right to diſtrain, Cowell, edit. 1727. 
See Replevin. 

Witherſake, An apoſtate, a perfidious renagado. Leg. 
Canuti Reg. cap, 21. 

Witnels (t-/is) is one that gives evidence in a 
cauſe z an indifferent perſon to each party, ſworn to 
ſpeak the truth, the whole truth, and nothing but the 
truth: And if he will be a gainer or loſer by the ſuit, he 
ſhall not be ſworn as a witneſs. 2 Lil. Abr. 700, 

Rule upon a witneſs to an arbitration bond, to make 
athdavit of the execution. Stran. Rep. 1. s 

Where the bail is a ſubſcribing witneſs, he ſhall be 
obliged to teſtify, Stran. 406. 


Attachment granted againſt a witneſs for not attend= 
ing on a Subpena, Stran. 510. 


A witneſs ought to have reaſonable notice of a trial, 
Stran, 510. 


Attachment againſt a witneſs for not attending a trial. 
Stra. 810. 


There muſt be perſonal ſervice on a witneſs to warrant 
an attachment. S7ra, 1054. 

No attachment againſt a witneſs, unleſs reaſonable 
expences were tendered him. Stran. 1150. 


Attorney preſent at putting in an anſwer, not obliged 
to give evidence of it, Stran. 1122, 


What age the law will allow an infant to be witneſs 
at. Stran. 700. | 


A witneſs to a deed becoming adminiſtrator, &c. his 


hand may be proved. Stran. 34. 


If a witneſs becomes intereſted, his depoſition taken 
before cannot be read. Stran. 101. 


Laying a wager on the cauſe does not incapacitate for a 


| witneſs. S!ran, 652, 


Party whoſe deed is forged, no witneſs. Stran. 728. 

| Bankrupt not admitted to prove his own aC&t of bank- 
ruptcy. Stran. 828, 

If the witneſs to a deed becomes infamous, he is con- 
ſidered as dead. Stran, 833. 


Quaker no witneſs in an appeal of murder. Strar. 
856. 
Afﬀidavit of one convicted of forgery not to be read to 
ſupport a complaint. Stran. 1148. 

Party ſuppoſed to be defrauded ; allowed a witneſs in 
perjury. Stran. 1229. 

A bond proved by co-obligor. Stran. 35. 

Vender witneſs as to title, where no covenant for 
warranty. Stran, 445. | 

Wife of Prochein Amy a witneſs, Stran, 506, 

Prochein Amy no witneſs. 1026. | 

Guardian on record not a witneſs. Stran. 506, 

Proprietor of a note a witneſs on an indictment for 
tearing it. Stran. 595. 

Party to uſurious contract cannot be called to prove 
a payment, Stran. 633. | | 

Giver of note no witneſs on indiament for perjury in 
denying an agreement relating to it. Stran. 1043, 

Defendant in ejectment no witneſs on indictment for 
perjury at the trial, Stran. 1104. | 

One whoſe wife. has an annuity deviſed for her ſepa- 
rate uſe, is not a good witneſs to the will. Stran, 
1253. 


; CE EO Wife 
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Wife of a party admitted to prove her huſband's death. | 
Stran. 568. | 

Wite witneſs againſt huſband, on indictment for aſlault 
upon herſelf. S$tran. 633. 

The wife of one defendant cannot be a witneſs for the 
other on an indictment againſt two. S!ra, 1095. 

Creditor of bankrupt no witneſs to prove him a 
gameſter, Stran. 507. $1. 

A creditor allowed to prove debtor not intitled to his 
diſcharge on the Mint at. Stra. 650. 

Sheriff's bailiff no witneſs to prove attempt to arreſt, 
Siran. 650. 

Lords of cuſtomary manors diſallowed as witneſſes to 
eſtabliſh a right in a lord of another manor. Stran. 658. 

An informer intitled to part of the penalty is no wit- 
neſs. Stran. 3106. | 

In treſpaſs for beating his ſervant, the ſervant not ad- 
mitted a witneſs, Stran. 414. 

A ſervant witneſs in an aftion by maſter for beating 
him. Stran. 595, 1054+ 

An apprentice witneſs for maſter in aCtion per quod 
ſervitium amijit, Strans 944+ | 

In an aCtion againſt the maſter for the negligence of 
his ſervant, the ſervant having a releaſe from the defen- 
dant is competent. Stran. 1083. 

A failor who claims wages, no witneſs concerning the 
| loſs of the ſhip. Stran. 414. 

Original debtor taken as a ſervant, to prove the pay- 
ment by another. Stran. 507, 

Goldſmith's ſervant who overpays money is a witneſs 
in ation for it again. Stran. 647. | | 

He that apprehends himſelf intereſted, though 
ftritly ſo, is no witneſs, Stran. 129. 

The party who excepts to a witneſs may call him af- 
terwards. Stran. 480. 

A witneſs admitted where remorely intereſted. Stran. 


not 


"I ſtops bonds at the S2uth Sea houſe, -and gives bond 
to indemnify z he is no witneſs to prove the property, in 
an aQtion againſt the company's ſervant. Stran. 575. 

Where there are two qualifications to an election of 
an officer, he who has but one only may be a witneſs. 
Stran. 583. | 

Where one defendant is fined, he is a witneſs for an- 
other. Stran. 633. - 

The tenant in poſſeſſion cannot be made a witneſs in 
ejetment. Stran. 632. : 

A corporator who has ated under the right claimed, 
may be a witneſs to prove the uſage. Stran, 1069, See 
Evidence, | 

Woad, A profitable herb much uſed for the dying of 
blue colours, mentioned in the Szat. 7 H. 8. cap. 2. Sec 
Ships. i 

Wold, (Sax.) Signifies a down, or open champaign 
ground, void of wood ; as Stow in the Holds, Cotſwold 
in Glucefterſhire, Sc. 

Woiteſhead, or Wolſozhefod, (Sax. ) Caput Lupinum, 
was the condition of ſuch as were outlawed in the time 
| of the Saxonsz who if they could not be taken alive to 
be brought to juſtice, might be ſlain, and their heads 
brought to the king ; for they were no more accounted 
of than a wolf's head, a beaſt ſo hurtful to man. Leg. 
Edw. Conf. Brad. lib. 3. | 

Women, Laws relating to. A woman is capable of' 
being a ſexton, and of voting at an eleCtion for one, 
2 Strange 1114. A baſtard is within the ſtatute of P. 
& 1M. againſt taking away young women. 46d. 1161, 

The chancellor to vacate obligations, ſtatutes or re- 
co2nizances obtained from women by fraud and impoſi- 
31 H. 6. c. 9. 

Shall have livery of their lands at fourteen. 
Ce 2. | 

The penalties of taking away women children from 
their guardians, or marrying them. 4 & 5 P. & 1, 
c. 8. ; 

The penalty of a woman child conſenting to-a raviſh- 
ment. 4& 5P.& M.c. 8. {. b. For allother matters, 
- Baron and Feme, Bigamy, Marriage, Rape, 

ony. 

Wons, a Saxon word for field, Spelm, 2 

2 


39 H. 6. 


- | v. Ebſworth, 


P.& M.c. 5. 
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 Uo0d, Stat, bs Hen. 8. co. 17. ſet. 1. enaQs, that 
there ſhall be 12 ſtandils in an acre of wood under '24 
years growth. | | 

Set, 2, Underwoods felled at 14 years growth, or, 
under, ſhall during 4 years next after the 20th of. April 
after their felling, be preſerved from deftruftion of cattlez 
on pain that the owner thereof ſhall forfeit for every rood' 
of land unfenced, for every month 3s, 44. and under- 
woods above 14 years growth, and under 24, being ſo 
felled, ſhall during 6 years next after the 2oth of April 
after ſuch felling be preſerved as aforeſaid, upon the like 
pain, - 
Sea7. 3. None ſhall convert into paſture or tillage any 
ſuch underwood or coppice, containing two acres or 
above, which now be wood or underwood, and put or 
reſerved to the uſe or increaſe of wood or underwood, 
and being two furlongs diſtant from the houſe of the 
owner thereof, or from the houſe whereunto ſuch wood 
doth appertain, on pain to forfeit 40s, for every acre ſo 
converted, | | 

Se. 9. Half of the forfeitures to be to the king, the 
other half to him that will ſue for the ſame by bill, 
plaint, a&tion of debt or information, in any of the 
King's courts of record, in which no proteQtion, wager 
of law, or efloign ſhall be allowed. | 

Stat. 13 Eliz. c. 25. adds two years more than the 
four years limited by 35 4. 8. c, 17. for preſerving the 
ſpring from deſtruction by cattle. | 

In information upon the Stat, 35 H. 8. for not fencing 
of coppices; Firit exception was, that it is not alledged 
that the defendant had lawful intereſt in them, as the 
words of the ſtatute are, 2dly. Becauſe it is ſhewn that 
certain coppices were cut, but ſhews not what coppices 
they were. 3dly, Becauſe it is recited that he ſhall for- 
feit for every rood 3s. 44, where it ſhould be for every 
rood of land, But it was ſaid the parliament roll is rood 
of land; and ſo was the laſt impreſſions; but for the 
two firſt exceptions the party was diſcharged, Cro. Eliz, 
I17. fl, 21. Mich, 350 & 31 Elkz, in B, R. Edwards 


Intormation upon this ſtatute for grubbing up wood in 
Buckinghamſhire, Contra formam flatuti; after a verdict 
for the plaintiff it was moved in zrreſt of judgment, 
iſt, That it is not mentioned in the information, that 
the wood was growing at the time of the at made; for 
fo the words of the ſtatute run, and ſo it ought to be ſet 
forth, as upon the 5 E/;z. concerning apprentices z which 
has been often adjudged. To which it was anſwered, 
that the proviſo in the ſtatute is general, and not tied 
up to wood growing at the time of the at; and Contra 
formam Statuti ſupplies it, if the law were ſo, in Dyer 
312. The court conceived the exception fatal, and that 
it could not be ſupplied by the words Contra formam 
Statuti; for they do but make the concluſion upon the 
caſe before ſet forth, and are themſelves no part of the 
caſe, but diſcloſe the reſult of the premifles, and will 
not of themſelves make a caſe without ſufficient pre= 
miſſes, which ought to ſet forth the law, as it is upon the 
ſtatute. Et adjournator, But afterwards judgment was 
arreſted upon this exception. Hard. 105. pl. 1. Trin. 
ie55. Morby v. Urlin. | | 

| Exception to an information upon this ſtatute was, 


| becauſe by the ſtatute of 21 Fac. 1. the information 


ought to be brought and tried in the proper county, 
But' it was anſwered that this is a miſtake; for that law 


| takes place only in ſuch caſes where juſtices of peace, or 
| of affiſe, have power by law to hear and determine; 


but by this aCt of parliament, upon which the. preſent 
information-is grounded, they have no power at all ; for 
the proſecution is tied up to courts of record, and thus 
that law has always been conſtrued. Hard, 105. pl. 1. 
Trin, 1657. Morby v. Urlin, 6-532 
On felling woods where others have common, one 
quarter to be incloſed, 35 H. 8. c. 17. {. 7. 47 
After two years owners may put colts and calves into 
incloſed woods. -35 H. 8. c. 17. /. 20. | 
Penalties of exporting wood without licence, 1 & 2 
Timber trees ſhall not be coaled for iron works, 
1 El.c, 15 | 


Oaks 
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' Daksto be felled in barking time, 5 Fl. c. 3. 

Woods to be incloſed. two years longer, and farther 
directions about putting in cattle, 13 El. e. 25. /. 18. 

Wood growing within 22 miles of London, Gc. not to 
be coaled for iron works, 23 El. c. 5. 27 El, c. 19. 

Penalties of ſtealing woud or deſtroying young trees, 
15 Car. 2. Cc. 2. 

For the preſervation of timber in the foreſt of Dean, 
20 Car. 2. c. 3. 

Penalties of malicious cutting down trees, 1 Geo, 1 
£. 48. 6 Geo, 1. c. 16. | 

Damage to be made good by pajiſh, 1 Geo, 1. e. 48. 
6 G. 1. c. 16, | 

Wood, underwood and coppices; how taxable, 3o G. 
2. & 3. þ- 4- 

Colle&tor, &c. impowered to cut down and fell wood 
growing on wood-land aſſeſſed, where no diſtreſs is to be 
had, 4G, 3. «. 2. /. 38. See Timber, Trees, 

Wood:cozn, Some quantity of oats or other grain, 
paid by cuſtomary tenants to the lord, for liberty to pick 
up dead or broken wood, Cnwell, edit. 1727. 

Wood-geld, (/Y2odgeldum) Seems to be the gathering 
or cutting of wood within the foreſt, or money paid for 
the ſame to the foreſters ; and the immunity from this by 
the King's grant is by Crompton called woodgeld, fol. 157. 
C'. on Litt. fel. 2.33, ſays, it ſignihes to be free trom pay- 
ment of money, tor taking wood in any foreſt, Cowell, 
edit. 1727. 

Woodmen, Are thoſe in the foreſt that have charge 
eſpecially to look to the King's wood. Cromp. Fur. fol. 
146, 

*Woodmore, Is the old name of that court of the fo- 
reſt, which is now, ſince the ſtatute of Charta de Fore/ta, 
called the Court of attachments, and by that ſtatute is held 
every forty days, but-was wont to be held at the will of 
the chief officers of the foreſt, without any certain time, 
See Manwoed's Foreſt Law, cap. 22. fol. 207. 

Woodplea:courr, Is a court held twice in the year in 
the foreſt of Clun in Com. Salop, for determining all mat- 
ters of word and agiſtment there, and perhaps was an- 
ciently the ſame with woodmete-court. Cowell, edit. 1127. 

Woodward, (woodwardus) Is an officer of the foreſt, 
whoſe funtion you may underſtand by his oath ſet down 
in Cromp. Tur. Fo 201. Woodwards may not walk 
with bow and ſhafts, but with foreſt bills, danwod, 
| part 1. page 189. | | 

Woodſtock, Wool and yarn may be ſold in /Yood/tock 
on market and fair days, 18 Eliz. c. 21. See Marlbo- 
rough. | 

Wool, Maletoute of wool releaſed, 25 £4, 1. c. 7. 

Nothing ſhall be taken in the name of maletoute of a 


ſack of wool, St. de tall. non conced. 34 Ed. 1. ft. 4. 


; AERIE of wool prohibited, 11 £4. 3. c. 1. By 
Engliſhmen felony, 27 Ed. 3. ft. 2. c. 3. & 7. C12. 31 
Ed. 3. ft. 1. c. 9. 38 Ed, 3. ft. 4. c. 6. 

Cuſtom on wool limited, 14 £4. 3. /. 3. 

The price of wool ſhall be free, 18 £4. 3. 2. 2. c. 3. 

The ſeller not bound to warrant the packing, unleis 
by deed, 28 Ed. 3. c. 13. | | 

The packing not to be warranted, 13 R. 2. /e. I. c. 9, 

Weight of wool, 13 Ed. 3. ft. 1. c. 2. | 
What refuſe may be made of wool, 31 £4. 3. fe. 1. 
c. 8. 13 R.'2. 1. c9. | | 

Subſidy ſhall not be paid for the package, 34 £4. 3. 
£19, | | 

3 to denizens to export wool, 34 &d. 3. c 21. 

Nothing ſhall 'be demanded but the ancient cuſtom, 
and no ſubſidy ſhall be ſet on wool without aflent of par- 
liament, 36 Ed. 3. c. 11. I ow | 

The forfeiture of lands and goods on denizens export- 
ing wool diſcharged, 46 Ed. 3. | 

Regrating of wool prohibited, 14 R. 2. c. 4. 22 1, 
8. c. 1. 37 4.8. c. 15. 5 & 6 £4:6. © 7. Sl 

None ſhall buy woollen yarn but to make cloth, 8 7. 
6.6 Ko 


% 


| _Wodl for exportation ſhall be duly packed, 8 H, 6. 
£:22-":1-R.'4- 8. þ. 14 | | 


Vor. II, 


w OO O | 
Thrums and woollen yarn not to be exporied. 8 H. 6. 
te 27. 


Exportation of wool to the north of Tſe, &c, prohi- 
bited, 3 Ed. 4. c. 1. 


From what places wool may be exported to Calais, 
4 £d, 4. c. 2, 3 


Contracting for wool before it is ſhorn, reſtrained, 
4 Ed. 4. c. 4. 4 H.7. 11. | 
To be carried only to Calais, 12 Fd. 4. c. 55 14 Ed; 


3&6 <1 | 


Exportation of cloth unſhorn, permitted, 5 H. 8. c. 4. - 
Revocation of Jetters patent made to the citizens of 
York for ſhipping wool, 21 H. 8. c. 17. x 
Againſt deceits in winding and packing wool, 24 H. 8, 
c. 17. made perpetual, 13 El. c. 25. 

Inhabitants of Halifax permitted to buy wool and fell 
it again, 2 & 3 P, & Mc. 13; oh 

Wool and yarn may be freely bought and ſold in the 
market and fairs at New I/ooafteck, 18 El, c. 21. 

Wool-cards not to be imported, 39 El. c. 14. /. 2. 

Penalties of whipping, &c, on artificers imbeziling 
wool or yarn, 7 fac. 1. 0:7. 1 Ann. fl. 2. c. 18. 

Offenders not making ſatisfaQion to be ſet in the ſtocks, 
7 Jac. I. C. 7. þ 2. 

Exportation of ſheep, wool, woolfells, fuller's earth, 
and ſcouring earth prohibited, 12 Car. 2. c. 32. made 
felony, 13 & 14 Car. 2, c. 18, 7 & 81, 3. c. 28. 
9 & 10 IV. 3. c. 40. | 

*Penalty on owners of ſhips knowing offences, 12 Car. 
2, C. 32. . 3. 

Ships of aliens importing prohibited wool forfeited, 
12 Car. 2. c. 32: /. 9. 

Not to extend to wool exported from Southampton to 
Ferſey, Guernſey, &c. 12 Car. 2. c. 32. ſ, 13, 14 

'The preſſing of wool in package, or laying it near the 
ſhore, prohibited, 13 & 14 Car. 2. c. 18. /;, 17. 

—_ not to be carried in the night, 13 & 14 Car. 2, 
c. 18. [. 9. | _ 

Foreign wool-cards or card-wire not to be imported, 
13 & 14 Car. 2. c. 2. f. 19. 

For buying woollen, 18 Car. 2. te. 4. 

No corps to be buried but in woollen, and affidavit ta 
be made, 3o Car, 2. c. 3, 32 Car. 2. c. 1, | 

Directions for the entering and regiſtring of wool that 
is removed, 17. & M. .32. 7& 81, 3. « 28, 
g9& 10. 3. c 46. [. 3. 

Quantity of wool that may be tranſported to Guernſey, 
Ferſey, &c, I I. & AM. Rt I, C 32. Tan 
| Ships exporting wool forfeited with treble value, &c; 
7 &8W.z3. c. 28. . 8. N62 | 

Ships to cruize to prevent exportation, 7 & 8 JF. 3, 
c. 28. /. 14. 105 11G. 10. /- 10. 5 G, 2. £21. 

Iriſh wool not to be imported at Exeter, 4 & 5 W. & 
AM. c. 24. f. 0,7 - | T0 

DireCtions for buying and ſelling wool in Kent and 
Suſſex, 9 & 10 WW. 3. c 40. /. 4 

Wool and woullen manufactures ſhall not be exported 
from [reland to any place but England, 10 & 11 I. 3. 
Cc. 10. 

-Ships importing contrary to the act forfeited, 10 & rx 
W. 3. <& 10. /. 2: | | 
\ The ports in /reland and England for ſhipping and land- 
ing wool, 10 & 117/, 3. co. 10. /. 16. 4 Ann. c. 7. 


| 12 Geo, 2. c. 21. f. 5. 25 G. 2.c. 14. f. 19. 26G. 2. 


c. 8 COT; 
Penalty on commanders of ſhips conniving at exporta- 
tion of wool, 10:& 11 IF. 3. c. 10. /[. 18. | 
No wool or woollen manutaCtures ot the Plantations ſhall 
be exported, 10 & 11 I. 3. c. 10. /. 19. not to extend 
to | para ſtores, Sc. 11 & 12 F., 3; c. 13. fc 9. | 
' Regulations of the penalties of exporting {rib wool, 
FO RET 8 OR CP | 
Exporters of wool not paying the penalty, may be 
tranſported, 4G. 1. c. 11. /. 6. &d8, > | 
S—— felony, without clergy, 4 Geo. I. c. IT, 
F Proviſions againſt exporting wool, extended, to wool» 


_w fuller's earth, &c, 5 G. 1. . 11, /. 14. 


* 1B Wool 
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\Wool laid near the ſhore in Treland, forfeited; 5 G. 1. 
cet. fo 27. 
Length of warping bars and trums, 13 G. 1. c. 23. 
Fo © 
Tenters to be meaſured and inſpeRted, 13G. x. c. 23. 


- 10, 
f Sixteen ounces to the pound of wool, 13 G. I. c. 23. 
oe | 
h Ships to cruize round Great Britain and Jreland, to 
prevent the unlawful exportation of woollen manufac- 
tures, 5 G. 2, c. 21. . 

The duties on 1rjfh woollen yarn imported, taken off, 
12 G. 2. c 21. 

Wool to be carried only in Brit or Triſh ſhips, 12 
G. 2. c. 21. ſ. © 

Ships how to 
3: 4% ; 

Exporting wool, &c. contrary to the regulations, for- 
feiture of the ſhip, &c. 12 G. 2. c. 21. foe 11. 

Oppoſing officers ſeiſing wool, &c. felony 12 G. 2, 
Ge 21. f. 26. h . 

Penalty of offering to bribe an officer, 12G. 2. c. 21, 

» 25, 
f Makes on inſuring the exportation of wool, 12 Geo. 2. 
(> 21 þ- 29- 
Juſtices may make ſearch for cloth ſtolen off tenters, 
or wool, &c. left to dry, 15 G. 2. c. 27, * 

Wool from Ireland may be imported into Lancaſhire, 
264573; 34+ 5 | - 

Wool from Jre/and may be imported into Yarmouth, 
25 G.-2. c. 19. | 

Wool, &c. may be imported from Jreland into Exeter, 
26 G. 2. c. 8. 

Permiſſion to export wool, &c. from any part of [re- 
land to any part of England, 26 G. 2. c. IT. 

Penalty of paying workmen otherwiſe than in money, 
29 G. 2. c.:33J. ſ. 3- 30 G. 2. c. 12. vee DMyapery, 
Felony, Wanukactures, Woollen Manufactures, 

Wool-combers and Weavers, See Drapery, 
_ Wool. 

Wool-drivers, mentioned in ſtat, 2 & 3 P. & MA. 
cap. 13. Are ſuch as buy wool abroad in the country of 
the ſheep owners, and carry it on horſeback to the 
clothiers, or to market-towns to ſell again. Cowell, 
edit. 1727, | | 

aoolferhefod. See (Unvliteſhead, 

Wool-key, Its ground, wharf and key, in the pariſh 
of All-ſaints, Barking, in Londen, veſted in truſtees for 
his Majeſty, his heirs and ſucceflors, &c, 8 G. 1. c. 31. 

Woollen Banufactures, Combination of weavers, 
wool-combers, &c. prohibited, 12 G. 1. c. 34. 29 G. 
2+. "JJ | 


be qualified for loading wool, 12 G. 2. 


Extended to combers of Ferſey wool, frame-work- 


knitters and ſtocking-makers, 12G. 1. c. 34+ /. 8. and 
to other manufactures, by 22 G. 2. @ 27. /þ. 2. | 
Regulations for the payment of wages, 13 G. I. c. 25. 
S. 55.9. 29. TG. 2. c. 23. 30G. 2.10.12. 
Puniſhment of endgatherers, 13 G. 1. c. 23. /. 8. 
Having in cuſtody cloth ſtolen from the rack, or 
wool left to dry, firilt offence treble value, third tranſ- 
portation, 15 G. 2. c. 27. | 
— CQool-ſtaple, mentioned in Far. 51 ZH. 3. fat. 5. is, 
That city or town where wool was fold. 
WUvolwich. See Churches. 
CUool:-winders, Are ſuch as wind up every fleece of 
-wwool, that is to be packed and fold by weight, into a kind 
of bundle, after it is cleanſed in ſuch a manner as it ought 


to be by the ſtatute, and to avoid ſuch deceit as the | 


owners were wont to uſe by thruſting in locks of refuſe 
wool, and other droſs, to gain weight. 
to perform that office truly between. the owner and the 
merchant. See the ſtat, 8 Z, 6. c 22. 
cap, 17. and 18 Eliz, 25. W | | 

Woyclier, The workhouſe there eſtabliſhed, 3 G. 
2. 0. 22. 4 G. 2. ©. 25. Corporation eſtabliſhed: for 
relief of poor, 2 Ann. c. 8. Hop-market for the benefit 
of the poor, 4 G. 2. c. 25. | 

Worſteds, Single worſteds may .be exported to any 
p ace, without paying the duties of Calais, 17 R. 2, c. 3s 


| aQtionable. 


See Staple. |. 


They are ſworn 


23 Hen, 8:| 55 
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Powers given to the wardens of the worſted weavers in 


Norwich and Norfolk, 20 H. 6. c. 10. 23 H. 6. c. 3. 
7 £4, 4.c.1. 11 A.7.c.11. 19H. 7. c. 179. 14& 
i5 HF. 8.c. 3. 21 H.8. &. 21. 26 A. 8. 6.16. 1 

Ed. 6.4 6. 


P PRI may take apprentices, 14 & 15 H.8. c. 3. 
For avoiding deceits in worſteds, 5 77. 8. c. 4. 
Exportation of Norfelk wool and yarn fit for worſteds, 
prohibited, 6 H. 8, c. 12. 33 H.S. c. 16. 

They who dry worſted ſhal} not calendar them, 25 H. 
G.: 6 $ 

For the making of rufſels and fuſtians of Naples, in 
Norwich, 1 & 2 P. & MM. c. 14. 

Muſt ſerve apprenticeſhip, and how many apprentices 
may be taken, 1 & 2 P.& MW. c. 14. f. 5. 13& 14 
Car. 2. c. 5. |. 15, 18. | 

For regulating the making of ſtuffs in Norwich and 
ogy 13 & 14 Car. 2: /. 5. See Drapery, Wool, 

arn. 

Words, which may be taken or interpreted by law in 
a general or common ſenſe, ought not to receive a ſtrained 
or unuſual conſtruction : And ambiguous words are to be 
conſtrued ſo as to make them ſtand with law and equity 
and not to be wreſted to do wrong. A latin word in 
pleading, which ſignified divers things, was well uſed to 
| expreſs that thing intended to be expreſſed by it; Uncer- 
tain words in a declaration, are made good and certain 
by a plea in bar, where notice is taken of the meaning of 
them, and words which are in themſelves uncertain, 
may be made certain by ſubſequent or following words, 
The different placing of the ſame words may cauſe them 
to have a different ſenſe and conſtruction : A word which 
is written ſhort or abbreviated, is not good without a 
daſh to diſtinguiſh it: And ſenſeleſs words are void and 
idle; though they ſhall not hurt where it is good without 
them, Nor ſhall words in deeds that are needleſs, im- 
peach a clauſe certain and perfect without ſuch words. 


2 Lill. 711, 712, 713, 714. #16, 313. See 16 Vin, 
Abr. þ+. 199. 


Words defamatory, Calling a juſtice of peace rogue, 
&c. indictable, Stran. 420. 

Words of. a juſtice not ſpoke to him, not inditable. 
Stran. 1157- 

Words of a magiſtrate where aCtionable. Stran. 617. 

He is a rogue of a juſtice of peace, aCtionable. Stran, 
1168, X 

T hief of every thing actionable. Stran. 142. 

You are a rogue, and compounded, &c, of a tradeſ- 
man, aQionable, Stran, 762. 

— You did ſhut up my fiſter and murder her, aCtionable. 

Stran. 1130. | 
Of an attorney, he is a rogue, &c, he is no attorney, 
Stran. 1138. I | 

Cheating rogue, . not aCtionable. Stran. 696. 

He has received forty days wages far work that might 
have been done in ten days, and is a rogue for his pains, 
of a carpenter, not aCtionable. Stran, 797. 

You cheated 7. $. and ſtood bawd to your daughter, 
&c. not aCtionable, Seran. 1169, 

Not actionable to ſay A. had the pox. Stran. 1189. 
Rogue not aCtionable. Stran. 304. 

Where words are not actionable of themſelves, in an 
ation of conſequential damages the plaintiff may give 
evidence of particular damages. Stran. 666. 

Where words are of themſelves aCtionable, ſmall ſpe- 
cial damages will not carry full cofts. Stran. 936. 

What not a ſpiritual defamation. S!ran. 94 6. 

Words tantamount to whore are within the cuſtom of 
London. Stran. 471, $45. 


Strumpet tantamount to whore in London, Stran. 
The truth of words cannot be given in evidence on 


not guilty. Stran. 1200. 


See Adtion, Libel, Slander, Scandalum MWagna- 
tum, 


Workhouſes, The moſt conſiderable workbouſe in 
the city of London, is. that in Bi/hopſeate-freet ; wherein 


avs hundreds of idle perſons are conſtantly employed in 
| beating 


WE Wo. 7 £6 
beating hemp, &c, and a great many poor children mkin- 
tained and educated. Stat. 13 & 14 Car. 2, And in 


better imploying and maintaining the poor, governed by 
a corporation, &c. 7 & 8B H. 3. $o in the cities of 
Worceſter, Glouceſter, and Canterbury, by the Siatutes 
3 Ann. 13 Ges. 1. and 1 Geo, 2, For parochial work- 
houſes, ſee P0012, | 7 

Wor, or Wlodth, (from the Sax. 7Yeorth,) A curti- 
lage or country farm. Matt. We/tm. 870. | 

Wozthine of Land, Is a certain quantity of ground, 
ſo called, in the manor of King land, in the county of 
Hereford: And in ſome places the tenants are called 
Warthies. Conſuetud, Maner. de Hadenham in Com, Bucks, 
18 Ed. 3. 

Wreck, (WYreccum maris,) Is, where a ſhip is periſhed 
on the ſea, and no man eſcapes alive out of it: The 
Civilians call it Naufragium. This wreck being made, 
the goods that were in the ſhip being brought to land by 
the waves, belong to the King by his prerogative, or 
ſuch other perſon to whom the King hath granted wreck, 
But if a man, or a dog, or a cat, eſcape alive, fo that the 
party to whom the goods belong come within a year and 
a day, and prove the goods to be his, he ſhall have them 
again by the proviſion of the ſtatute of //Ye/tm. 1. c. 4. 
and 17 E. 2.c.11. Co. /ol. 6, fol. rob. Bratton, lib. 2. 
c. 5. Num. 7. This in the Grand Cuftumary of Nor- 
mandy, c. 17. is called Varech, and latined Veriſcum, and 
in ſome ancient charters it is wrote Seupwerpe, quaſi 
Sea up-werp, that is, gettum maris, from Up-werpen, 
ejicere, By which, and other antiquities, it appears that 
wreck did not only comprehend goods that came from a 
periſhing ſhip, but whatever elſe the ſea did caſt up upon 
the land, were it precious ſtones, fiſhes, or the like, as 
appears by the ſtatute made 17 £. 2. c. 11. called Sta- 
tutum Prarogative Regis See 2 Inſt, 167. Cowell, edit, 
1727. 

"Stat. Weſtm. x. 3 Ed. x. c. 4, ** Concerning wrecks 
of the ſea, it is agreed, that where a man, a dog, or a 
cat, eſcape quick out of a ſhip, that ſuch ſhip, nor barge, 
nor any thing within them, ſhall be adjudged a wreck ; 
but the goods ſhall be ſaved and kept by view of the 
ſheriff, coroner, or the King's bailiff, and delivered into 
the hands of ſuch as are of the town, where the goods 
were found; fo that if any ſue for thoſe goods, and aſter 
prove that they were his, or periſhed in his keeping, 
within a year and a day, they ſhall be reſtored to them 
without delay ; and if not, they ſhall remain to' the King, 
and be feiſed by the ſheriff's coroners, and bailiffs, and 
ſhall be delivered to them of the town which ſhall anſwer 
before the juſtices of the wreck belonging to the King. 
And where wreck belongeth to another than to the King, 
he ſhall have it in like manner; and he that otherwiſe 
doth, and thereof be attainted, ſhall be awarded to pri- 
ſon, and make fine at the King's will, and ſhall yield 
damages alſo, And if a bailiff do it, and it be difal- 
lowed by the lord, and the lord will not pretend any title 
thereunto, the bailift ſhall anſwer, if he have whereof ; 
and if he have not whereof, the lord ſhall deliver his 
bailiff's body to the King. 

Many have doubted what the Common law was before 
the making of this ſtatute; and ſome have holden that 
the Common law was, that the goods wrecked upon the 
ſea were forfeited to the King, and that they be forfeited 
alſo ſince the ſtatute, unleſs they be ſaved by following 
this ſtatute. To this I anſwer with ZJacrobius, IMulta 
ignoramus, que nobis non laterent, ft veterum leftio nobis efſet 
familiaris; tor Braftin, who wrote before' this ſtatute, 
proves, that this a&t is but a declaration of the Common 
law. 2 In/2. 166, cites Bra. ib. 3. fo. 120. Brit: fo. 
7, 26, I5. Feet, lth, 1. c. 41. and 2 Inft.-167, cites 
Arr. c. 1. fſ. 13. and c. 3. {. de wrecks, \ 

IVhere a man, a dog, or a cat] Albeit the Mirror wrote 
after this ſtatute, yet he wrote of the ancient laws be- 
fore the ſame, and is more large than the words of the 
at; for therein is named only of a man, a dog, and a 
cat, that eſcapes alive; and this author ſpeaks generally 
of any beaſt, hawk, or other living thing; ſo as he pur- 
ſues not this aCt, but treats of the Common law. 2 fl, 


| 


the city of Bri/ol a great workhouſe is erected, for the | 
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167. 5 Rep. 107. b. S. P. in. Sir H. Conftabl#s caſe; 
And this ſtatute being but declaratory of the Common 
law, theſe three inſtances are put but for examples ; for 
beſides theſe two kinds of beaſts, all other beaſts, fowls, 
birds, hawks, and other living things, are underſtood, 
whereby the owner, ſhip, or property of the goods, may 
be known, And Brafon yet goes farther, F; certa ſigna 
"Ppeſit fuerint mercibus, & aliis rebus, &c, 2 Inft. 167, 
IL 00, | 

Although this ſtatute ſpeaks only of a wreck, yet it ex- 
tends to Fl:tjam, Jeifam, and Ligan, 2 Inft. 167. 7 

The caule wherefore originally wreck was given to the 
crown, ſtood upon two main maxims of the Common 
law; 1ſt, That the property of all goods whatſoever 
muſt be in ſome perſon. 2dly, That ſuch goods as no 
ſubject can claim any property in, do belong to the King 
by his prerogative, as treaſure-trove, ſtrays, wreck of the 
ſea, and others; becauſe of ancient time, when the art 


dize grown to ſuch perfeAtion as now it is, it was a mat- 
ter of great difficulty to be proved in whom the property 
of goods wrecked at ſea was. Others have yielded an- 
other reaſon, that the king, by old cuſtom of the realm, 
as lord of the narrow ſea, is hound to ſcour the ſea of 
the pirates, and petty robbers of the ſea; and ſo it is 
read of that noble King Edgar, that he would twice in 
the year ſcour the fea of ſuch pirates, &c. and becauſe 
that could not be done without great charge, the law 
gave unto him ſuch goods, as be wrecked upon the ſea, 
towards the charge. 2 1n/?. 167. | 

If a ſhip be ready to periſh, and all the men therein, 
for ſafeguard of their lives, leave the ſhip ; and after the 
forſaken ſhip periſhes, if any of the mien be ſaved, and 
come to land, the goods are not loſt. -2 /nft. 167. 

If a ſhip on the ſea is purſued with enemies, and the 
men for ſafeguard of their lives forſake the ſhip, and the 
enemies take the ſhip. and ſpoil her of her goods and 
tackle, and turn her into ſea ; by the weather ſhe is caſt 
on land, where her men arrived; it was reſolved by all 
the judges of England, that the ſhip was no wreck, nor 
loſt. 2 Inf. 167. cites 5 R. 2. Fiſhlake's caſe, 

But the goods ſhall be ſaved) Yet if the goods be bona 
feritura, the ſheriff may ſell ſuch goods within the year, 
leſt they ſhould periſh, and nothing be made of them ; 
and therefore for neceſlity (which is excepted out of law) 


168. ow 

So that if any ſue for theſe grads] Where goods are 
taken as wreck, he who was the owner ought to. make 
proof of the property within the year and day after the 
taking, and otherwiſe he ſhall not re-have them z per 
Nettingham. Br. Wreck, pl. 2. cites 35 H. 6. 27. 


or adminiſtrators may make proof, for that this a& is 
but a declaration of the Common law. 2 1nft. 168. 

Within a year and a day] "This year and day ſhall be 
accounted from the ſeiſure-made as wreck, for that is the 
thing whereof the owner may take the beſt notice. 2 fl. 
168. 5 Rep. 107, b. S. P.'in Sir H. Conftable's caſe : 
for though the property is in law veſted in the lord: before 
ſeiſure, yet till the lord doth ſeiſe and take it into his 
atual poſſeſſion, it is not notorious who the perſon is 
that claims the wreck, nor to'whom the owner muſt re- 
ſort to make his claim, and to ſhew his proofs. 

But if the King's goods be wrecked and caft upon 
ground where a ſubject has wreck of' the ſea, who ſeiſes 
the ſame, the King may make his proofs at any time 
when he will, and is not confined to a year and'a day, 
as the ſubje&t is. 2 Int, 168. S. P. for Nullum tempas 
occurrit Regi. Br. Wreck, pl. 2. cites 35 H. 6. 27. 

Now if the goods or merchandize ſo caſt. upon the 
land be not ſciſed, as is aforeſaid, but taken away by 
certain wrong-doers not known, the party may have a 
commiſſion of Oyer and Terminer to enquire of them thac 
did the treſpaſs, and to hear and determine the ſame, and 
to make reſtitution to the party, 2 /n/f. 168. S.P. 
and a writ to the ſheriff to return the probos & legales 
hamines. PF. N. B. 112. (C) 5 Rep. 107. b. 108. a, 


in Sir H, Gon/table's caſe, If the wreck belongs to the 
| | Kings 
» 


of navigation was not ſo perfeQ, nor trade of merchan- 


the ſale in that caſe is good within the year. 2 Int, 


Yet if the owner dies within the year, his executors 
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King, the party may have ſuch a commiſſion z for no 
Proof is allowable by law but the verdict of 12 men; 
and if the wreck beiong to another than to the King, 
then if the owner cannot ſatisfy him who claims them 
2s wreck by his mark or cocket, or the book of cuſtoms, 
or the teſtimony of honeſt men, then the owner may have 
ſuch commiſſion, or he may bring his action at Common 
law, and prove it by verdict of a jury; and if the com- 
miſfton be awarded, or the action be commenced within 
the year and day, though the verdict be given for him 
aſter the year, it is ſuthcient, 

And if nat, they ſhall remain] That is, it ſhall not be 
tried in the admiral court, but before the King's juſtices 
at the Common law, becaule the wreck is over caft upon 
the land. 2 /n/t. 168. | 

To another than to the King] Wreck may belong to the 
ſubje&, either by grant from the King, or preſcription. 
2 Inf!. 168. | X 

Of ancient time wreck of the ſea, and other caſualties, 
as treaſure-trove in the land, ſtrays and the like, were 
primi inven:oris quaſi t:tius populi, ſed poftea ad Regem tranſ- 
lata fuerunt, quia non mod; totius populi, ſed Rerpublice etiam 
caput et; but if treaſure be found in the ſea, the finder 
ſhall have it at this day. 2 [fe. 168. 

And he that otherwiſe dith, &c.] Which is to be under- 
tood, that the King's juſtices, before whom the party 1s 
attainted, ſhall ſet the fine; Zt non Dominus Rex fer /t 
in Camera ſua, nec aliter coram ſe, mſi per jufliciarios ſuzs, 
& hec ft voluntas Regis, viz. per juſticiarios & legem ſuam, 
unum eft dicere. 2 Inſt. 168. 

In an information for landing goods without paying or 
agreeing for the cuſtom; the defendant pleaded, that the 
goods were wreck, and caſt upon the land of C, who had 
wreck of the ſea appurtenant to his manor adjoining to 
the ſea, and that C. ſeiſed them, and ſold them to the 
defendant, and fo juſtified. Pure if the juſtification be 
good? Mp, 224. pl. 365. Mich. 28 & 29 Eliz. in the 
Exchequer, Saunders's caſe. | 

At Common law all wreck was wholly the King's, ſo 
that they could not then be chargeable with cuſtom, and 
by Stat. I. 1. c. 4. where wreck belongs to another than 
the King, he ſhall have it in like manner, that is, as the 
King has his. Vaugh. 164. Shepherd v. Goſnold. 

The words of the Stat. of 12 Car. 2. c. 4. of tunnage 
and poundage granted to the King, are of all merchan- 

dize, &c. to be imported, &c. into the kingdom of 
England, &c. by way of merchand:ze of ſuch a value, 
&c. per Vaugh. Ch. }. in delivering the opinion of the 
court, by theſe words wreck imported, and not imported 
as merchandize, is not to pay the King's ſubſidy ; and 
judgment accordingly. Faugh. 160, 168, 1750. Hill. 
2.3 £& 24 Car. 2. C. B. Shepherd v. Goſndld & a. Moll:y 
276. (8th edit.) lib. 2. c. 5. f. 9g. ſays, that in the like 
caſe in all circumſtances. Hill. 6 I. 3. C. B. between 
Power and Sir I/illiam Portman, the judges, and more 
particularly Treby Ch. J. ſeemed to be of opinion, that 
goods wrecked or flotſam ſhould pay cuſtom. £4. Raym, 
Rep. 388. Mich. 10 W. 3. Anon, ſays, that mention 
being made that this point had been argued three or 
four times in C. B. in the caſe of Sir J/illiam Courtney 
v. Bower, he ſaid, that he would not have ſuffered more 
than one argument, if it had been in B. R. and that 
pro forma tantum ; and that always ſince the caſe of Shep- 
herd v. Gofneld, Vaugh. 159. it had never been a doubt, 
but that wreck ſhould not pay cuſtom. L4. Raym. Rep. 
501. $; C. of Courtney v. Bower having been adjudged 
in C. B. by 3 F. that no cuſtoms ought to be paid, con- 
tra to the opinion of Treby C. J. a writ of error was 
brought in B. R. and judgment affirmed without other 
reaſon given by the court than the authority of that caſe 
in Vaugh. : 

Goods caſt into the ſea to unburthen a ſhip in a ſtorm, 
and never intended for merchandize, are wreck when caſt 
on the ſhore without any ſhipwreck. Per Vaughan Ch. J. 
Vaugh. 168. Hil. 23 & 24 Car. 2. C. B. in caſe of 
Shepherd v. Goſnald & ab. | 

Dereli&t goods, viz. deſerted by the owners, and caſt 
itito the ſea, which happens upon various occaſions, as 


coming from infected towns and places, and for many 
i o 
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ther reſpeQs, will be wreck, if caſt on ſhore afterwards; 
:hough never purpoſed for merchandize ; but goods caſt 
2ver board to lighten a ſhip are not, by Bra&on, nor from 
aim in Sir H, Conflable's caſe, eſteemed derelict goods ; 
which 1s a queſtion not throughly examined ; / autem ea 
mente, ut nlit cofſe Dominus, aitud erit; per Brat}, By 
Vaughan Ch. J. Vaugh. 168. in caſe of Shepherd v. Goſ- 
nold & aP. | 

In Trover for an anchor, &c. a ſpecial verdi& found, 
chat the plaintiff was poſſeſled of this anchor, &c. and 
chat the manor of 7. adjoins to the ſea, and that the 
-uſtom of the manor is, that if any ſhip or boat ſailing 
2r floating on the ſea ſtrike upon the ſoil of the ſaid ma» 
aor ſo that it periſhes, though. it be not wreck, yet the beſt 
inchor and cable belong to the lord, and that the ſhip to 
which this anchor, &c, belonged ſtruck upon the ſoil of 
the manor, & adtunc & ibidem periit ; but that the men 
in it were ſaved, and that the defendant ſeiſed the anchor 
and cable to the uſe of the lord ; adjudged that this cuſ- 
tom is void, [it being] without any conſideration. The 
reporter ſays, Nete, no cuſtom of ſalvage is found. 2 Lev. 
85. Hill. 34 Car. 2. C. B, Geere v. Burkenſham. 

But where an action was brought upon a like cuſtom, _ 
the defendant ſet forth, that the lords of the manor have 
uſed, in caſe of wreck of any ſhip caſt upon the manor 
there mnter fluxum O& refluxum maris, to take care of the 
ſick and wounded, and of burial of the dead, and to pre- 
ſerve the goods caſt there, for the uſe of the proprietors, 
and'in conſideration thereof to have the beſt anchor and 
cable of the ſhip ſo caſt there, and that ſhip being wreck- 
ed and caft upon the manor, the defendant, as ſervant to 
the lord, took the anchor and cable in the declaration 
mentioned ; though it was objected, that this is no more 
than common charity obliges the lord to do, yet Powel 
and Rook/by, the only juſtices then in court, were of opi- 
nion, that ſuch cuſlom is not unreaſonable, it being for 
incouragement and ſafety of navigation ; ſed adjournatur, 
But afterwards it was adjudged for the defendant. 
3 Lev. 3oJ. Trin. 3 W. & M. inC, B. Simpſon v. 
Buhwoed. 

Wreck may be claimed by preſcription, and may be- 
long to the lord high admiral by preſcription ; for it is an 
ancient office, time whereof, &c. per Hzlt Ch. J. and 
ſaid he made no doubt but wreck belonged to the admi- 
ral about the cinque ports, and ſuch places where he was 
moſt converſant in ancient time. 12 4:4. 260. Hill, 
11 77. 3, in the caſe of Wiggan and Branthwarte, 

Tf a man, either by grant or preſcription, has right to 
a wreck thrown upon another man's land, of neceſſary 
conſequence he has a right to a way over the ſame land 
to take it. And the very poſieſion of the wreck is in 
him that has ſuch right, before any ſeiſfure. Originally 
all wrecks were in the crown, and the King has a right 
to a way over any man's ground for his wreck, and the 
ſame privilege goes to the grantee thereof; per Cur, 6 ed, 
149, Paſch. 3 Ann. B. R. Anon, | 

It ſeems that the taking of wreck before ſeiſure can- 
not be felony, becauſe no one has property of the goods 
at the, time of the taking. Hawt. P!. C. 93. co. 33. /. 24. 
ſays it ſeems agreed. | 

Wreck to be valued, and delivered to the towns, 
4 Ed. 1. 8.2. | | 

The King's prerogative is wreck, whales and ftur- 
geons, Prerog. Reg. 17 Ed. 2. /t. 1. c. 11. 
| DireQtions for preſerving ſhips in diſtreſs, 12 Ann. Pf. 2. 
c. 18, 26 Geo. 2. c. 19. /. 6. 

Salvage to be paid, 12 Ann. 2. 2. c. 18. ſ. 2. _ 

gas. holes in ſhips felony without clergy, 12 Ann. 
ft. 2. c. 10. |. 5. 

Penalty fa or neglect in officers of cuſtoms, 12 
Ana. 0.2. «, 18. /. 7. 

Stealing goods of ſmall value, petit larceny, 26 Ge. 2. 
6& 39-6 

og for ſaving any veſlels or goods, 26 Geo. 2. 
6-10, £-$. | 

Officers of the cuſtoms may raiſe the ſalvage by ſale of 
the veſſel or cargo, 26 Geo. 2. c. 19. /. 7. 

Proſecutions by clerk of the peace, 26 Geo. 2. c. 19, 
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Commilſlioners of land tax, deputy ſheriff 'and officers 
of exciſe, to put the 12 Ann. ff. 2. c. 18, in execution, 
26 Geo. 2, c. 19. /. 9. 

The 12 Ann. not to affect the juriſdiftion of the cinque 
ports, 4 Geo 1: c. 12. /. 2. 26 Geo: 2. © 19. /. 10. 

Aſſaulting any perſon in the ſalvage of any veſlel, 
tranſportation, 26 Geo. 2. c. 19. /. 11. Sh 
- Writ, (Preve,) Is the King's precept, whereby any 
thing is commanded to be done touching a ſuit or ation; 
as the defendant or tenant to be ſummoned, a diſtreſs to 
be taken, a diſſeiſin to be redrefſed, &c. and theſe writs 
are diverſly divided in divers reſpeQs; ſome in reſpe of 
their order, or manner of granting, are- termed orginal, 
and ſome judicial, Original writs are thoſe that are ſent 
out for the ſummoning of the defendant in a perſonal, or 
the tenant in a real aCtion, before the ſuit begins, .or 
rather to begin the ſuit : Thoſe are judicial which are 
ſent out by order of the court where the cauſe depends, 
upon occaſion after the ſuit begun. Old Nat. Brev.; 

fel. 51, and 147. And the judidal are known from; 
the original thus; becauſe the Te/te of that bears the: 
name of the chief juftice of that court whence it iſſues, 
whereas the original in the Teſte has the name of the 
prince: And according to the nature of the aCtion, they: 
are either perſonal or real : Real are either touching the 
Poſſeſſion called writs of entry, or the property called writs 
of right. Some «orits are at the ſuit of the party, ſome 
of office, ſome ordinary, ſome of privilege. A writ 0 

privilege is that which a privileged perſon brings to the 
court for his exemption, by reaſon of ſome privilege. 
"The word is derived from the Saxon, Writan, ſcribere ; 
.and Skinner tells us it is worth obſervation, that we alone 
of all the German race, do ſtill retain this word ; for 
they call it ſchreiben, from the Latin ſeribo, Cowell, 
edit. 1727. 

Of writs ſome are original, and ſome are judicial. And 
of original writs ſome are formed according to their caſes, 
and of courſe, and granted and approved by the com- 

mon council of the whole kingdom, which cannot be 
changed by any means, without their agreement and con- 
ſent ; and ſome of them are called Brevea magi/tralia, and 
are frequently altered according to the variety of caſes, 
. facts, and complaints, as ations on the caſe, which var 
according to the variety of every man's caſe, and theſe 
being not of courſe, the maſters being learned men did 
make them ; and original writs are either real, perſonal, 
- or mixed. Co, Litt. 73. b. : Ll 

Prohibition is an original writ and upon it B. R. ought 
to grant an attachment ; guod Nota, Br. Prohibition, pl. 6. 
Cites 38 H. 6. 14. per Moll. 

A. recovers againſt B. in a precipe quod reddat by de- 
fault; the writ of diſceit in this caſe is judicial, and if- 
| ſues out of the Common Pleas, and the proceſs is attach- 
ment and diſtreſs infinite, and is mentioned in the writ; 
and in this caſe A. and the ſheriff, and the ſummoners, 
. and veiors, are made parties by this writ, that is, he 
who was ſheriff, and made the return of the ſummons, 
which by the writ of diſceit is alledged to be falſe. If 
the preſent ſheriff did this diſceit, the writ of diſceit 
| rev iy ſhall be directed to the coroners. Ferk. 122. 
ÞP1. 40. | 
' A Sire facias was brought to repeal letters patents for 
the grant of a fair obtained upon falſe ſuggeſtions. It 
- was inſiſted, that this being a judicial writ, was abated 
by the death of the Queen, and not aided by the ſtatute 
of x Ann. c. 8. But the attorney general anſwered, that 
| this was not a judicial, but an original writ z that judicial 
| writs are thoſe only that are founded upon judgment and 
. Judicial proceſs; but that this was no conſequence of any 
Judicial proceeding, or founded on the letters patents, but 
only upon the fraud ; and that there are many Sure fa- 
| cias's in the Regiſter among the original writs. [The 
- court ſaid. nothing to this matter.) 10 Med. 258, 259. 

Adich. 1 Geo. B. R. The Queen v, Aires. 
If affife be Monftraverunt nobis, where it ſhould be 
. Dueſius eft nobis, or if it be Quod difſeiſroit eum, where it 
. ſhould be Jrufte difſerfivit eum, or if it be Duod diſſeiſrvit 
_— of m acres in D, where it ſhould be Ds libero Tene- 
OL. 4, 
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mento in D. ſuch writs ſhall. abate, becauſe they do het 
purſue the form of the Regiſter; and yet the matter is 
ſufficient, and all is of one effe, and yet writ of Forme- 
don, which makes the demandant heir to his father, and 
| the father heir to the grandfather, and the grandfather 
heir to the great grandfather, who was donee in tail, where 
the father never held eſtate, ſuch writ is good ; for every 
one is made heir to another, therefore is- the demandant 
made heir to him who was laſt ſeiſed, and ſo well; and 
the diverſity between thoſe caſes is, inaſmuch as in the 
one caſe the writ appears to want form, and in the other - 
caſe the writ may be as it purports, and the default which 
does not appear ſhall be diſcloſed by exception of the 
party ;z and therefore in the one caſe the writ ſhall abate, 
and in the other not: Note the diverſity. Br. Faux 
Latin, pl. 116. cites 11 H. 6. 20; | 
A writ of proteCtion was brought into coutt under the 
great ſeal, to ſtay an outlawry in Afumſit, quia ipſe (the 
defendant) in guerris notris in Flanderia detentus exiſtit, & c. 
but exception. was taken to the writ, becauſe it had not 
the words ( Loguela coram Fuſlitiariis neſtris itinerantibus} 
according to the Regiſter. Sed non allocatur; for ters 
have diſcontinued a long time; and it is not to be in. 
tended de itineribus circa foreftas. 3 Lev. 332. Trin. 
4W.& M. in C, B. Barrudal v. Lord Cutts, 
The champion's oath in a writ of right altered, S, 
Weftm. 1. 3 Ed. 1. c. 4t.. 
The ftatutes of Ni: privs do not extend to greater afſ- 
ſizes, St. Eber. 12 Ed. 2. ft, i. c. 4. 4, 
na writ of entry in the po given, St. Marleb. 52 
»J+ & 29. | 
Votey in the. p2/? is not to be maintained where the 
writs mentioning the degrees lie, St. We/tm. 1. 3 Ed, 1. 
Co 40; TO--o 13331 5 | | Th 
oy day of figning writs to be entered, 5 . & A. 
6.21. þ 4 
Writs to be indorſed with the attorney's name, 2 Geo, 2, 
c. 2J- þ- 22; oe te 6 IEEE 6 Ot 
Po writs not to be iſſued in. ſmall ſuits, 5 G. 2. 
c. 27. ſ. 5, See 22 Vin. Abr. tit. Writs, 
Writ of Alliſtance, Iſſues out of the Exchequer, to 
authoriſe any perſon to take a conſtable, or other public 
officer, to ſeize goods or merchandize prohibited and un- 
cuſtomed, &c. Stat. 14 Car. 2. c. 1. There is alſo a 
writ of this name iſſuing out of the Chancery to give a 
poſſeſſion. Cowell, edit. 1727.  _ 
; Writ of Delivery, In what caſes grantable, 13 & 14. 
Car. 2, c, 11. f. 30. C | 
Writ of Entty, See Entry. ly 
Writ of Jnquiry of - Damages, Ts a judicial writ, 
that iſſues out te the ſheriff upon a judgment by de- 
fault, in ation of the caſe, covenant, treſpaſs, trover, 
&c, commanding him to ſummon a jury to inquire 
what damages the plaintiff -hath ſuſtained occaſione pre- 
miſſorum ; and when this is returned with the inquiſition, 
the rule for judgment is given upon it; and if nothing 
be ſaid to the contrary, judgment is thereupon entered. 
2 Lill. Abr. 521. This writ lies on a nthil dicit, non ſum 
informatus, or a demurrer z but not upon a verdiC ; and 
it is executed before the ſheriff, or his deputy, at the 
time of which both parties have one liberty of - being 
heard before the ſheriff, by*their council or attornies, 
and evidence may be given on both ſides : It is the duty . 
of the jury diligently to inquire what damages have 
been ſuſtained by the plaintiff, and this cannot be with- 
out evidence given them; and if where an [ndebitatus 
aſſumpfit is brought for 1007. for goods ſold, and the 
defendant lets this go by default ; if the plaintiff at the 
executing the writ of inquiry, gives no evidence to the 
jury of any goods ſold or delivered to the defendant : In 
this caſe, the jury muſt find ſome damages, becauſe 
the defendant hath confeſſed .the ation, and admitted 
that there is damages; but there not” being any 
proved, they, ought to find only. a penny, or ſome 
ſuch ſmall matter. 2 Lill,. Abr, 721, 722, If a 
writ of inquiry be executed without giving due no+ 
tice thereof to the defendantyit'ſhall be quaſhed. ' 2 Z:ll, 
721. In aQiion of covenant, Judgment was given for the 
| 10.0. | _—* plaintiff 
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plaintiff in the Common pleas by default, and a writ of 
Inquiry of damages executed; 4nd final judgment for the 
plaintiff, And on a writ of error brought in B. R. 
amongſt other exceptions, one was, that no day was 
given on the writ of enquiry, and therefore it might be 
a diſcontinuance ; but the court reſolved, that they never 
give a day in C, B. on this writ, nor is it neceffary, be- 
cauſe nothing is done but to aſcertain the damages. 1 
Ld. Raym. 388. A writ of enquiry was ordered to be 
executed before the Lord Chief Juſtice, the aCtion being 
laid for very large damages ; and ſuch writ hath been fet 
aſide where the jury gave too little damages, and a new 
writ of enquiry ordered by rule of court, on payment of 
coſts, &c, Med. Caf. in L. and E. 213, 240. A judg- 
ment ſha!l not be ſet aſide, after a writ of enquiry execu- 
ted. 3 Salk, See Damages. | 

Writ of Rebellion, See Commiſſion of Rebellion. 

 Unriter of tallies, {(Sriptor talliarum) Is an officer 
in the Exchequer, being clerk to the auditor of the 
receipt, who writes upon the zailies the whole letters of ! 
the tellers bills. Cowell, edit. 1727. p 
Writing, (Scriptum) A fimple writing or declaration, 

not in the manner of a deed made to a certain perſon, 
&c. ſhall be good in law, Hb. 312. | 

Wrong, (1juria,) Is in French aptly called tort, 
becauſe wrong is wreſted or crooked, being contrary to' 
that which is right and ſtrait. Co. on Litt [ib, 2. cap, 1. 
See Tor. ; Ws 

Wronglands, Seem to be ill grown trees that will 


Kitch, 169. : 

Wudeheth, (from the Sax. Fude, i. e. Sylva) A fel- 
ling of wood. Leg. Hl. 1. c. 37. 

Wydzaught, A water-paſſage, gutter, or watering- 
place ; often mentioned in old leaſes of houſes, in the 
covenant for repairs, &c. uh 
_ UWyke, UWypka, Ez totam wykam cum hominibus, Sc. 
Mon. Angl. Tom. 2 pag. 154. See Wic and Wica, 

Wyte, Pena, mulita, Saxones duo mulftarum genera 
fiatuere, 1. &, weram, & wytam, See UWite, 


in. 


R. 


ANTUS, Is uſed for Sanus : Xanta dei lex eff 

que mortues vivere doret, Cowell, edit. 1727. | 

Xenia, Dicuntur munuſcula, que a provincialibus recto- 
ribus provinciarum offerebantur : Vox eft in privilegurum 
chartis non inſueta ; ubi quietus eſſe a xeniis ummunes nota 
ab hujuſmedi muneribus aliiſque donis regi vel regine pre- 


frandis, quando ipfi per predia privilegitorum tranſuerint. 


Chart. Dom. Semplingham. GConcedo ut omnia monaſteria 
& eccleſie regni mei a publicis veAtigalibus, operibus & one- 
ribus, abſelvantur : — Nec munuſcula prebeant regi vel prin- 
cipibus, niſt voluntaria. Spelm. Gloſs, Nulla autem per- 
ſona, parva vel magna, ab homimibus & terra Radingenſis 
monaſlerii exigat, non equitationem frve expeditionem, non 
ſummagia, non vettigalia, non navigia, non opera, non tri- 
buta, non xenia, &c, Mem. Scacc. Anno 20 Ed. 3. 
Xenodochium, Is interpreted an inn, allowed by pub- 
lic licence for the entertainment of ſtrangers, and other 
gueſts: Alſo an hoſpital, In gua valetudinari & ſenes, 


4. e. JInfirm recipiuntur & aluntur, Vocab. utriuſque 


Juris, 


Y. 


A and nap, 2uod homines de Rippon int credendi per 
D ſuum ya, & fer ſuum nay, in omnibus querelis, &c. Char- 
ta Athelſtan, Reg. Mon. Angl. Tom. 1. pl. 173. 
Vard, Is a well known meaſure, three feet in length ; 
by which cloth, linen, &c. are meaſured: It was or- 
dained by King Hen. 1,” from the length of his own 
arm. Baker's Chrow', | + 


never prove timber, ſuch as wrong the ground they grow | 


. 


FR © 
 Vardland, {Zea Terre) Is a quantity of land, 
i 


different according to the place or country; as at Wim- 
bleton in Surrey, it is but fifteen acres, in - other counties 


[It is twenty, in ſome twenty-four, and in others thirty, 
and forty acres. Brad?. hb. 2, c. 10, 


See Selden's Titles 
of Honour 622. | 

Pards belonging to the Navy. 
diſturtſance, or counterfeiting the 
vouching off 
ce 25, ſet. 6. 

Varmouth, Regulations of the herring fair there, 
zi. £d. 3. ft. 2+. 2: | s 

To be under the government of the barons of the 
cinque ports, 31 Ed. 3. fl. 2. c. 2. _ 

Mayor, &c, to have the ſame rights as bailiffs, x Ann, 

+ 2. C. Jo 

Regulations of duties of 45. 64. 
ing.coals there, 5 Ann. c. 7. 

Any perſon may import coals, paying the rates and. 
for ballaſt, 5 Ann. c. 7. 

Duty on coals for building St, 
mouth, 7 Geo. 1. c. 11. | 

For making a cauſway over the Denes, 10 Ges. x. 
c. 8. For other matters, See Churches, Harbours, Hers 
rings, Worſted, .. 

Yarn, No perſon ſhall buy yarn or wool, but he 
that makes cloth of it, And none may tranſport yarn 
beyond the ſea, by ſtat. 8 Hen. 6. c. 5. 33 Hen. B. c. 
16. See Cultoms, Wool, Wotlted, 

Yeonomus, Oeconomus; An advocate, defender, or 
patron, In eccleſia illa Rex 1/ta vice agens yconomi & 
cuſtodis ſpecialis, Vit. Abbat, S. Albani, Cowell, edit. 
1727. x: | 

Pear. Beda de ratione temporum,. tells us, That our 
anceſtors computed their months according to the courſe 
of the moon; and that they began the year at Chrifmaſs : 
This appears by the ancient grants and charters men- 
tioned in the A 218: I Tem. 62, viz. Aa apud Wiſts 
monaſterium, Sc, Kalendas Fanuarii die ſanforum Innocent. 
Anno Dominice incarnaticniss MELXVI. which method of 


Perſons making 
ands of ſigning or 
cers in yards, how puniſhed, x Geo. 2. 


per ſhip on import- 


George's Chapel at Yar« 


| computation was obſerved here to the time of //:lham 


the conquerer, and for the greater part of his reign, as 
may be ſeen in the Adona/tic. 1 Tom. pag. 43, 55. but 
afterwards the year of our Lord was ſeldom mentioned 
in any grants, but only the year of the reign of the 
King. Cowell, edit. 1727. See Calendar, 

Year and Day, (Anus & Dies,) Is a time that de- 
termines a right in many caſes; and in ſome works an 
uſucaption, and in others a preſcription; as in caſe of an 
eflray, if the owner, proclaimation being made, challenge 
it not within that time, it is forfeited, So is the year and 
day given in caſe of appeal, in caſe of deſcent after entry 
or claim ; of no claim upon a fine or writ of right at the 
common law ; ſo of a villain remaining in ancient de- 
meſne ; of a man ſore bruiſed or wounded ; of protec- 
tions, efloins in reſpet of the King's ſervice; of a 
wreck, and divers other caſes. Co. 6 Rep. fel toy. 
And that touching the death of a man, ſeemeth an imi- 
tation of the civil law. Cowell, edit. 1727. 

Year, Day, and Waſte, (Anus, Dies &. Yaſtum, ) 
is a part of the King's prerogative, whereby he chal- 
lengeth the profits of their lands and tenements for a year 
and a day, that are attainted of petty treaſon or felony, 
whoever is Lord of the manor whereto the lands or tene- 
-ments belong ; and not only ſo, but in the end may waſte 
the tenements, deſtroy the houſes, root up the woods, 
gardens, paſture, and plough up the meadows, except 
the Lord of the fee agree with him for redemption of 
ſuch waſte, afterwards reſtoring it to the Lord of the fee ; 
whereof you may read at large in Staundf. Prarog. cap. 
16. fol. 44. 


Stat. 9 H. 3. cap. 22. © We will not hold the lands 


of- them that be conviCt of felony but one.year and one 


day, and then thoſe lands ſhall be delivered to the Lords 
of the fee.” 


This appears by Glanvill to be due to the King by his 
ancient prerogative, 2 /nf/t. 36. cites Glanuill 5. cap. 17+ 


T his 


fol. 59. 


Y E A 


This chapter of Magna Charta doth expreſs that which 
doth belong to the King, viz. the year and the day, and 
omits the waſte as not belonging to him; and this is 
notably explained by our ancient boeks with an uniform 
conſent. 2 1nft, 36. cites Brafton, lib. 3. fol. 129 & 137. 
and Briton, cap. $, fol. 14. and Fleta, lib, 1. cap. 28. and 


Mirror, c. 5. f. 2. The Mirror, ſpeaking of this chap- 
ter, ſaith, Le point des terres aux felons tener per un an, 
eft de ſuſie, car per la ou le Roy ne duift aver "que le gaſt de 
droit, ou F an in noſme de fine pur ſalver le fief de Þ eftrip- 
ment preignont les miniſter le Roy ambideux. Upon all 
which it appears, that the King originally was to have no 
benefit in this caſe upon the attainder of felony, where 
the free land was holden of a ſubje, but only in deteſta- 
tion of the crime, Ut poena ad paucos, metus ad omnes 
derveniat ; to proſtrate the houſes, to extirpate the gardens, 
to eradicate his wood, and to plow up the meadows of 
the felon ; for ſaving whereof, and pro bono publico, the 
Lords, of whom the lands were holden, were contented 
to yield the lands to the King for a year and a day ; and 
therefore not only the Waſte was juſtly omitted out of 
this chapter of Magna Charta, but thereby it is enaQted, 
that after the year and day the Jand ſhall be rendered to 
the Lord of the fee, after which no waſte. can be done, 
2 Int. 37. Serjeant Hawkins ſays it ſeems agreed, that 
by the Common law, upon an attainder of felony, the 
King had a rightutterly to waſte the lands holden of any 
but himſelf, whereof the perſon attainted was ſeiſed of an 


eſtate of inheritance, either in his own or in his wife's. 


"Tight. And it is ſaid by ſome, that the King hath both 
this right, and alſo a right to hold ſuch lands for a year 
and a day, But it is holden by others, that the right to 
hold over the lands for a year and a day was: given to the 
King in lieu of the waſte, and it ſeems implied in Magna 
Charta cap. 22, which ſaying, that the King ſhall not 
hold over the lands of thoſe conviRted of felony but for 
one year and a day, and making no mention of the 
walte, it ſeems plainly to intimate, that at the time of 
the making that ſtatute the King was thought to have no 
other right but only to the year and day, 2 Hawk. PI. C. 
449. cap. 49. /. 8. ibid. in marg. ſays it ſeems admitted, 
8 Ed. 3. Fitz-Tranv, 489. Preſcription 50. 
King wes intitled to the waſte as well as to the year and 
day {ince that ſtatute, | 

And where the treatiſe of Prerogativa Regis, made in 
17 Ed. 2. ſays, Et poſtquam dominus Rex habuerit annum, 
diem, & waſtum, tunc reddatur tenemenium illud capital! 
Domino feadi illius, niſi prius faciat finem pro anno, die & 
waſto ; which is ſo to be expounded, that foraſmuch: as it 
appears in the ſaid old books, that the officers and mini- 
ſters did demand both for the waſte and for year and day, 
that came in lieu thereof, therefore this treatiſe named 
both, not that both were due, but that a reaſonable fine 
might be paid for all that which the King might lawfully 
claim. But if this at of 17 Ed. 2. be againſt this branch 
of Magna Charta, then it is repealed by the aft of 42 Ed. 
3- cap. 1. 2 Infl. 3). 2 Hawk, PI. C. 449, cap. 49. /- 
8. ſays, that the ſtatute de prerogativa Regrs, made in 17 
E4. 2. having declared the King's right to the year and 
day, and alſo to the waſte, it ſeems to have been the more 
general opinion ſince that time, that he hath a right to 
both. Indeed if this ſtatute had been againſt the expreſs 
purview of Magna Charta, it would have been clearly 
repealed by thoſe many ſubſequent ſtatutes, which repeal 
all ſtatutes contrary to Magna Charta ; but being not con- 
trary to the expreſs words of it, but only to what is ar- 
gumentatively drawn from it, it may be well argued that 
it is ſtill in force. 2 Hawk. Pl. C. 449. cap. 49. /. 8. 

Hereby it alſo appears how neceſſary the reading ancient 
authors is for underſtanding of ancient ſtatutes, And 
out of theſe old books you may obſerve, that when any 
thing is given to the King in lieu, or fatisfaCtion of any 
ancient right of his crown, when once he is in poſſeſſion 
of the Hew recompence, and' the ſame in charge, his 
officers and miniſters wil] many times demand the old 
alſo, which may turn to great prejudice, U it be not duly 
and diſcreetly prevented. 2 nt. 37. 

2 


Thar -the' 


Y E M * 
Me: there be Lord, meſne, and tenant, and the meme 
is attainted of felony, the Lord paramount ſhall have the. 
meſnalty, preſently ; for this prerogative belonging to 
the King, extends only to the land, which might be 
waſted, in lieu whereof the year and day was granted, 
2 Inſt. 37. | | 

And this is to be underſtood when a tenant in fee 
ſimple is attainted z for when tenant in tail, or tenant 
for life is attainted, there the King ſhall have the profits 
of the lands during the life of tenant in tail, or of the 
tenant for life. 2 [»/2. 37. | Is 

That be convict] Here convitty. in a large ſenſe, is 
taken for attini: For the nature and true ſenſe of both 
theſe words, ſee the firſt part of the In/litutes z and like- 
wiſe for this word felony there, 2 Int. 37. 

Of felony] Muſt be underſtood of all manner of fe-.. 

lonies puniſhed by death, and not of petit larceny, which 
notwithſtanding is felony. 2 7n/t. 38. +. 
If Lord and tenant are, and the tenant is attainted of 
felony, -and the King has annum, diem & vaſtum, yet if 
the Lord enters without due proceſs, and the writ ſued 
to the eſchator, the land ſhall be re-ſciſed, 'and he ſhall 
anſwer for the meſne iſſues and profits. Br. Re-Seiſer, 
þ1. 36. cites Ed. 2. and Fitz. Traverſe, 48. | 

The ſtatute de prerogativa Regis, cap. 15. wills, that 
if a felon has land, tunc Rex ftatim illam habeat, & habeat 
inde annum, & wvaſtum & terra defiruetur, &c, & tunc 
reddatur capitali dimino, &c. Duere, if this word (/ta- 
t:m) ſhall be otherwiſe intended but after office found. 
Bro. Corone, pl. 209, 

Tenant by copy of court-roll by the verge in ancient 
demeſne committed felony, and was attainted of it, and 
annum, diem & wvaſium was awarded for the King ; and 
the reaſon ſeems to be, inaſmuch as franktenants in an-_ 
cient demeſne have no other evidence but copies of court- 
rolls ; for otherwiſe it ſeems to be of a mere copyholder 
out of ancient demeſne for other frank tenement. Br. 
Tenant per copie, &c. pl. 22. cites 3 £9. 3. | 

A man was outlawed of felony, and aliened his land to 
F. N. by which ſcire facias iſſued againft him, who came 
and would have traverſed the felony ; and the court doubted 
if he may traveſe it, by reaſon that he is a ftranger to 
the record ; but per Prgot by 7 Ed. 4. c. 2. he cannot tra- 
verſe it in caſe of felony being a ſtranger to the record ; 
contra in caſe of treſpaſs; by which it was'prayed for 
the King, that year, day, and waſte be adjudged for the 
King immediately, and ſo it was immediately from that 
day till a year and a day next after ; quod nota. Dupre, 
if the King may take the year and the day at what tinie 
he pleaſes ; it ſeems he cannot. Br, Corone, þl. 205. 
cites 49 Af}. 2. - = 

The King ſhall have the firſt year and day and waſte 
of the land of him. who is attainted of felony, which ' 
comes after the attainder, and whoſoever takes the profits 
this year ſhall anſwer the profits to the King ; per Fitz- 
 berbert. But it ſeems that this is to'be underſtood [after 
office found, or that the inqueſt which attaints'him finds 
alſo what lands he had at the time of the felony commit- 
ted, or after. And in the caſe above'of 49 Af. 2. the 
outlawry of felony was 8 Ed. 3; ard writ iſſued to the 
| coroners to enquire of- his goods; lands, arid-tenements, 
WER which returned that he -had-Jand, and-aliened 
to F. N. after the outlawry ; and upon this ſcrre fatras 
iſſued againſt F. N. who came and would have traverſed 
the felony ; and the year and day was awarded to the 
King with the waſte. And ſo it ſeems that the King 
cannot take it, unleſs after office, which was thirty years 
after, as there, But Pucre if, upon the office found, he 
who receives the profits the firſt year after the felony ſhall 
not be charged; it ſeems he ſhall per Fitzh. above; 
Duzre the experience thereof in B., R, Br. Corone, 
þl. 207. cites F. N, B. fol. 144, 


Yeman, or Yeoman, or Yoman, A derivative of 


the Saxon,:geman, 1, &. communts, Theſe Camd. in his Brit. 


pag. 105. placeth next in order to gentlemen, calling 
them mmgenuos, whoſe opinion the ſtatute affirms, anno 
6 Rich. 2. cap. 4. and 20 Rich. 2. cap, 2, Sir Thomas 


Smith 


Y:'O:;K 

Sith in_ his Republ. Anglerum, lib, 1. c. 2.3. calls him a 
yeoman, whom our laws calls /ezgalem hominem, which, ſays 
he, is in the Z£ng/i a free-born man, that may diſpend 
of his own free-Jand in yearly revenues to the ſum of forty 
ſhillings ferling. Verflegan in his Riftttution of decayed 
tntelligence, cap. 10. writes, That gemen among the an- 
cient Teutonicks, and gemein among the modern, ſignifies 
as much as common, and the letter g being turned-into y, 
is written yemen, which therefore ſignifies a commoner, 
Yeoman alſo ſignifies an officer in the King's houſe, in the 
middle place between the ſergeant and the groom, as 
yeomen of the chandry, geomen of the ſcullery, 33 . 8. cap. 
T2. yeoman of the crown, ZE. 4. 5. The word young- 
men is uſed for yeomen, in the ſtatute 33 H, 8. cap. 1o, 
Cowell, edit. 1727. | 

: Yeme, Is an ancient corruption of hieme, Winter, 
16, 1d, | 


Veven, or Veoven, (as we uſe at the end of inden- 


tures and other inſtruments, Yeoven, the day and year firſt 

_ above written) Is derived from the Saxon, ceorian, 1. e, 
dare, and is the ſame with given. So Diftum de Kentl- 
worth concludes with—Yeoven, and proclaimed in the caſtle 
of Kenelworth the day before the calends of Nov. anno 
1250. Cowell, edit. 1727. | 

Yew, Is derived by Minſhew ſrom the Greek word 
i77@, Which ſignifies to hurt, probably, becauſe, before 
the invention of guns, our anceſtors matle bows with 
this wood, with which they hurt their enemies, and 
therefore they took care to plant the trees in the church- 
yards, where they might be often ſeen and- preſerved by 
the people. Cowell, edit. 1727. | 

: Vielding and Paping, (KReddendo & ſolvends) Is a cor- 
Tuption from the Saxon geldan, and gildan, ſolvere, preſ- 
tare. And in Domeſday, gildare is frequently uſed for ſo/- 
warty. reddere ; the Saxon g being often turned into y, 

» 7D. 

* Vingmen, Leg. H. 1. cap. 15. Danagi!/dum quod ali- 
guando yingeman dabatur, i, &. 12 de unaquaque hida per 
annum; f: ad terminum non reddatur, wita emendetur. 
Spelman thinks this may be miſtaken for [ng/iſhman, or as 
we ſay now Engliſhman, though he finds it written yinge- 
man both in Sir Robert Cotton's Codex and his own. 
Cowell, edit. 1727. 

Vozk, and Yozkſhire, The remedy for St. Leonard's 
Hoſpital for the thraves of corn due to them of every 
_ plough-land in Yorkſhire, Cumberland, Weſtmoreland, and 

Lancaſhire, 2. H. 6. c. 2. 

Patents of exemption from offices in the city of !York 
repealed, 29 Geo. 2. Cc. 3. | 
' The Archbiſhop of York and Chancellor of FHexham- 
ſhire, to be juſtices of peace for Hexhambire, 27 H. 8. 
C. 24+. f. 22+ | 

For making coverlets in York, 34 & 35 H. 8. c. 10. 

Churches in York united, 1 Ed. 6. c. 9. 

The Inhabitants of St. Helen's in Standgate in York, 
© to rebuild their church, and the crown to preſent, 1 1. 
Seff. 2. c. 15. | 

Exchange of York houſe for other lands between the 
Sing and the Archbiſhop, 21 Fac. 1. c. 30. 

he ſummoning of jurymen in Yorkfire regulated, 
T&$W.3. c. 32. f. 7. 1 Am. fl.2. c. 13. f. 3. 
3 & 4 Ann. Co 18, 
Gels 2, 6: 25, 


Z Y OC 

Sheriff of Yorkfhire to appoint ſeven tables for taking 
the m"_ the eleCtion of Knights of the Shire, 10 Aur, 
C, 20, j. 0, | 

For incloſing commag. grounds in the 7/2/7-Riding of 
Yorkſhir (70 | 47 

For endowing poor vicarages, 12 Ann. ft. 1. c. 4. 

Regulation of the butter market, 8 Gee. 1. c. 27. 

Penalty of throwing dirt, &c, in the river, 13 Geo. 1, 
c. 33- See Dyapery, Pewterers, Kegiſiry of Deeds, 

Vo2k-Buildings Company. The undertakers for 
raiſing water in York-Buildings, impowered to ſell annui- 
ties, 7 Geo. 1. ft. I. c. 20. ſed. 35, ſuch annuitants not 
to be prejudiced by 13 Ges. 1. for ſale of forfeited eſtates 
in Scotland, &c. 13 Geo. 1. c. 28, ſef?. g. 

Yvernagium, (Fcom the French Hyvernee, that is, the 
winter ſeaſon) Was anciently uſed for the winter ſeedneſs, 
or ſeaſon-for ſowing of corn. Cowell, edit. 1127. See 
Hybernagium.. | | 

Yule, In the North parts of England, the country 
people called the Fe of the Nativity of our Lord, uſually 

u 


termed Chr iftmaſes le, and the ſports uſed at Chriftmaſs, 
here. called Chri/tmaſs Gamboles, they ftile Yulegames. 


Yule is the proper Scotch word for Chriſtmas. See the a&t 
1 Geo. cap. 8. ſor repealing an aQ intitled, An A Jer 
repealing part of an at paſſed in the parliament of Scotland, 
intitled, An a& for diſcharging the Yule vacance. ' See 
Scotland (Courts. ) 


Z. 


ZABULUM, (Latin Sabulum) Groſs ſand or gravel. 
Duinque plauftratas zabuli, for tive.,wain-Joads of ſand. 
Computus temp. H. 6. Cowell, edit. 1727. 

Zabulus, Diabelus : It is mentioned in ſeveral of our 
hiſtorians, viz. Gzldas in excidio Britannia, Edgar in Leg. 
Monachorum Hydenſium, c. 4. | 

Zala, ncendium : It is probable from hence we derive 
the Englih word, zeal. Cowell. edit. 1727. . 

Zatovy, Sattin : jIt is mentioned in the donaf?, 3 
Tom. pag. 117. | 

Zealot, (Zelotes) Ts for the moſt part taken in pejorem 


ſenſum, and fo we term one that is a Separati/t or Schiſma-= 


tick from the church of England, a Zealot, or a Fanatick ; 
which are well known terms of ſeparation. Cowell, edit, 
1727. | 
Zeta, A dining-room, hall, or parlour. 14. ib. 
Zuche, Zucheus, Stips ficcus & aridus, A whithered or 
dry ſtock of wood, Rex, &c. Duia accepimus per Inquiſi- 
tionem quod non eft ad dampnum ſeu pre judicium noftrum 
aut aliorum, fi. concedimus diletto valefto noſtro Ric. de Stel- 
ley omnes Zucheos aridos, qui Anglice vocantur flovenes, in- 
fra Hatam noftram de Beſkewood, que infra foreflam nuſtram 
de Shirewood, &c. Pla; Foreſt. in Com. Nott, de Anno 
8 H. 3. Auxilium faciend, Burgenſibus Salop. de witeribus 
Zuchis, & de mortus boſco, &c. Clauf. 4 Hen. 3. m. 10. 
Rex conceffit Thame de Colvile omne Zucheas aridos, vacat. 
Stubbs, arborum ſucciſerum, in Foreſta de Galtres, 1bidem 
capiend per viſum Cuflodis foreſte ultra Trentam, Pat. 22 


fe 3» 4+ 10 Am © 14. þ- 52 0. 3] 


Edw. 3. Par. 3+. Mt. 12, 


Gees _ — — —_ — Y TR __' 


